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FULL  AND  ARRANGED 

DIGEST 

OF  THE  MATTERS  DECIDED  IN  THE  SUPREME,  CIRCUIT 
AND  DISTRICT  COURTS 

OF 

THE   UNITED   STATES, 

FROM  THE  ORGANIZATION  OF  THE  GOVERNMENT  OF  THE  UNITED  STATES,  1789,  TO  1847. 


•  HABEAS  CORPUS. 

1.  The  supreme  court  of  the  United  States 
may  grant  a  habeas  corpus  to  bring  up  the  body 
of  a  prisoner.     Ex  parte  Buford,  3  Cranch,  448. 

2.  The  supreme  court  has  power  to  issue  a 
writ  of  habeas  corpus  ad  subjiciendum.  Ex 
parte  BoUman,  4  Cranch,  75;  2  Cond.  Rep.  33. 

3.  The  writ  of  habeas  corpus  does  not  ]ie  to 
bring  up  a  person  confined  in  the  prison  bounds 
upon  a  capias  ad  satisfaciendum,  issued  in  a 
civil  suit.  Ex  parte  Wilson,  6  Cranch,  52;  2 
Cond.  Rep.  300. 

4.  The  supreme  court  has  authority  to  issue  a 
habeas  corpus  where  a  person  is  imprisoned 
under  the  warrant  or  order  of  any  court  of  the 
United  States.  Ex  parte  Kearney,  7  Wheat.  38 ; 
5  Cond.  Rep.  225. 

5.  The  supreme  court  will  not  grant  a  habeas 
corpus  where  a  party  has  been  committed  for  a 
contempt,  by  a  court  of  the  United  States  of 
competent  jurisdiction;  and,  if  granted,  the  court 
will  not  inquire  into  the  sufficiency  of  the  cause 
of  the  commitment.     Ibid. 

6.  A  petition  was  presented  by  Tobias  Wat- 
kins  for  a  habeas  corpus,  for  the  purpose  of  in- 
quiring into  the  legality  of  his  confinement  in 
the  gaol  of  the  county  of  Washington,  by  virtue 
of  a  judgment  of  the  circuit  court  of  the  United 
States  of  the  District  of  Columbia,  rendered  in  a 
criminal  prosecution  instituted  against  him  in 
that  court.  The  petitioner  alleged  that  the  in- 
dictments under  which  he  was  convicted  and 
sentenced  to  imprisonment,  charge  no  offence 
for  which  the  prisoner  was  punishable  in  that 
court,  or  of  which  that  court  could  take  cogni- 
zance ;  and,  consequently,  that  the  proceedings 
were  coram  non  judice.  The  supreme  court  has 
no  jurisdiction  in  criminal  cases  which  could 
reverse  or  affirm  a  judgment  rendered  in  the 


circuit  court  in  such  a  case,  where  the  record  is 
brought  up  directly  by  writ  of  error.  Ex  parte 
Tobias  Watkins,  3  Peters,  201. 

7.  The  power  of  the  supreme  court  to  award 
writs  of  habeas  corpus  is  conferred  expressly  on 
the  court  by  the  fourteenth  section  of  the  judi- 
ciary act,  and  has  been  repeatedly  exercised. 
No  doubt  exists  respecting  the  power.  No  law 
of  the  United  States  prescribes  the  cases  in  which 
this  great  writ  shall  be  issued,  nor  the  power  of 
the  court  over  the  party  brought  up  by  it.  The 
term  used  in  the  constitution  is  one  which  is  well 
understood  ;  and  the  judiciary  act  authorizes  the 
court,  and  all  the  courts  of  the  United  States, 
and  the  judges  thereof,  to  issue  the  writ  "for 
the  purpose  of  inquiring  into  the  cause  of  com- 
mitment."    Ibid. 

8.  This  general  reference  to  a  power  which 
the  court  are  required  to  exercise,  without  any 
precise  definition  of  that  power,  imposes  the. 
necessity  of  making  some  inquiries  into  its 
use,  according  to  that  law  which  is  in  a  con- 
siderable degree  incorporated  into  our  own.  The 
writ  of  habeas  corpus  is  a  high  prerogative  writ, 
known  to  the  common  law ;  the  great  object 
of  which  is  the  liberation  of  those  who  may 
be  imprisoned  without  sufficient  cause.  It  is 
in  the  nature  of  a  writ  of  error,  to  examine 
the  legality  of  the  commitment.  The  English 
judges  being  originally  under  the  influence  of 
the  crown,  neglected  to  issue  the  writ  where  the 
government  entertained  suspicions  which  could 
not  be  sustained  by  evidence ;  and  the  writ, 
when  issued,  was  sometimes  disregarded  or 
evaded,  and  great  individual  oppression  was  suf- 
fered in  consequence  of  delays  in  bringing  prison- 
ers to  trial.  To  remedy  this  evil,  the  celebrated 
habeas  corpus  act  of  the  31st  of  Charles  II.  was 
enacted,  for  securing  the  benefits  for  which  the 
writ  was  given.     This  statute  may  be  referred 
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Enylanil,  ailordt'd  by  this  writ  to  a  person  de- 
tained in  custody.  It  enforces  the  common  law. 
This  statute  excepts  from  those  who  are  entitled 
to  its  benefit  persons  committed  for  felony  or 
tr'-ason,  plainly  expressed  in  the  warrant ;  as 
well  as  persons  convicted  or  in  execution.  The 
writ,  as  has  been  said,  is  of  the  nature  of  a  writ 
of  error,  which  brings  up  the  body  of  the  pri- 
soner, with  the  cause  of  confinement.  The 
court  can,  undoubtedly,  inquire  into  the  suffi- 
ciency of  that  cause.  But  if  it  be  the  judgment 
of  a  court  of  competent  jurisdiction,  especially  a 
judgment  withdrawn  by  law  from  the  revision 
of  this  court,  is  not  that  judgment,  in  itself,  suf- 
ficient cause?  Can  the  court,  upon  this  writ, 
look  beyond  the  judgment,  and  re-examine  the 
charges  on  which  it  was  rendered  ?  A  judgment, 
in  its  nature,  concludes  the  subject  on  which  it 
is  rendered,  and  pronounces  the  law  of  the  case. 
The  judgment  of  a  court  of  record,  whose  juris- 
diction is  final,  is  as  conclusive  on  all  the  world, 
as  the  judgment  of  this  court  would  be.  It  is  as 
conclusive  on  this  court,  as  it  is  on  the  other 
courts.  It  puts  an  end  to  inquiries  concerning 
the  fact,  by  deciding  it.     Ibid. 

9.  As  the  jurisdiction  of  the  supreme  court  is 
appellate,  it  must  be  shown  to  the  court  that 
the  court'has  the  power  to  award  a  habeas  cor- 
pus before  one  will  be  granted.  Ex  parte  Mil- 
burn,  9  Peters,  704. 

10.  George  Milburn  was   imprisoned  in  the 
gaol  of  the  county  of  Washington,  upon  a  bench 
warrant  issued  by  the  circuit  court  of  the  United 
States  for  the  District  of  Columbia,  to  answer  an 
indictment  pending  against  him  for  keeping  a 
faro  bank,  an  offence  which,  by  an  act  of  con- 
gress,  is  punishable  by  imprisonment  at  hard 
labour  in  the  penitentiary  of  the  district.     He 
had  been  arrested  on  a  former  capias,  issued  on 
the  same  indictment,  upon  which  he   gave   a 
recognisance  of  bail,  with  sureties,  in  the  sum 
of  one  hundred  pounds,  Maryland  currency,  ac- 
cording to  the  statute  of  Maryland,  conditioned 
to  appear  in  court  at  the  return  day  of  the  pro- 
cess. &c.     He  did  not  appear,  and  the  recogni- 
sance was  forfeited,  and  a  scire  facias  was  is- 
sued against  him  and  his  sureties,  returnable  to 
December  term,  1833.     At  the  same  term  an- 
other writ  of  capias  was   issued  against  him, 
returnable  immediately,  and  returned  "non  est 
inventus."      At   June   vacation,   1834,   another 
writ  of  capias  was  issued  against  him,  returna- 
ble to  November  term,  1834,  on  which  he  was 
arrested,  and  from  which   arrest   he  was   dis- 
charged on  a  habeas  corpus  by  the  chief  justice 
of  the  circuit  court,  on  the  ground  that  the  writ 
of  capias  improperly  issued.     On  a  return  of  this 
discharge  by  the  marshal,  a  bench  warrant  was 
issued  by  order  of  a  majority  of  the  judges  of 
the  circuit  court,  and  on  which  he  was  in  cus- 
tody.    He  applied  for  a  writ  of  habeas  corpus 
to  this  court,  to  obtain  his  discharge.     Held,  that 
he  was  properly  in  custody.     The  rule  for  the 
habeas  corpus  was  refused.     Ibid. 

11.  The  act  of  congress,  authorizing  the  writ 
of  habeas  corpus  to  be  issued,  "for  the  purpose 
of  inquiring  ijito  the  cause  of  commitment,"  ap- 


as  to  those  under  criminal  process.  In  inquirnig 
into  the  extent  of  the  power  thus  coiiferifii,  tlie 
courts  of  the  United  States  are  not  reqiiired  to 
limit  the  application  of  the  writ  to  cases  to  which 
it  is  limited  in  England,  so  far  as  it  dcpeiuis  ujwn 
the  British  statute,  viz.,  to  cases  of  commiiment 
under  criminal  process-  but  may  apply  it  to  all 
cases  which  it  would  reach  at  common  law,  viz., 
to  commitments  under  civil,  as  well  as  criminal 
process;  for  although, the  common  law  is  not  a 
source  of  jurisdiction  in  the  courts  of  the  United 
States,  it  is  necessarily  referred  to  for  the  defini- 
tion and  application  of  terms.  Ex  farte  Ran- 
dolph, 2  Brockenb.  C.  C.  R.  447. 

12.  The  authority  of  the  courts  of  the  United 
States,  or  of  its  judges,  to  issue  writs  of  habeas 
corpus,  under  the  fourteenth  section  of  the  judi- 
ciary act  of  1789,  is  restricted  to  cases  where 
the  prisoner  is  confined  under  or  by  colour  of  the 
authority  of  the  United  States,  or  is  committed 
for  trial  before  some  court  of  the  United  States, 
or  is  necessary  to  be  brought  in  to  testify.  Ex 
parte  Cabrera,  1  Wash.  C.  C.  R.  232. 

13.  Where  the  principal  is  confined  in  jail, 
under  civil  process  of  a  state  court,  the  circuit 
court  has  no  authority  to  issue  a  habeas  corpus, 
for  the  purpose  of  bringing  him  in  to  be  surren- 
dered by  his  bail.  United  States  v.  French,  1 
Gallis.C.  C.  R.  2. 

14.  Neither  the  supretrie  court,  nor  any  other 
court  of  the  United  States,  has  authority  to  issue 
a  habeas  corpus  for  a  person  imprisoned  or  in 
custody  under  the  sentence,  or  held  under  an 
execution  issued  by  a  court  of  any  state.  A 
habeas  corpus  ad  testificanda  may  be  issued  to 
bring  up  such  a  person.  Ex  parte  Dorr,  3  How 
ard/624. 


HABERE  FACIAS  POSSESSIONEM. 

1.  In  the  execution  of  a  writ  of  habere  facias 
possessionem,  if  adverse  possession  be  held,  the 
officer  is  first  to  turn  out  the  occupant,  and  take 
possession  in  the  name  of  the  law ;  and  after- 
wards deliver  it  to  the  plaintiff  in  the  ejectment. 
The  offence  of  obstructing  process,  consists  in 
refusing  to  give  up  possession,  or  in  opposing  or 
obstructing  the  execution  of  the  writ  by  threats 
of  violence,  which  it  is  in  the  power  of  the  per- 
son to  enforce,  and  thus  preventing  the  officer 
from  dispossessing  the  person  so  acting.  United 
States  V.  Morrow  Lowry  et  al.,  2  Wash.  C.  C.  R. 
169. 

2.  The  circuit  court  of  Tennessee,  sitting  as  a 
court  of  equity,  cannot  award  a  writ  of  habere 
facias  possessionem  to  enforce  its  decree.  Wal- 
len  V.  Williams,  7  Cranch,  602;  2  Cond.  Rep. 
622. 

3.  The  defendant  cannot  call  upon  the  marshal 
to  return  a  writ  of  habere  facias  possessionem, 
although  the  plaintiff  may  do  so.  Penn's  Lessee 
V.  Klein.  4  Wash.  C.  C.  R.  64  ;  United  States  v. 
Slaymak'er,  4  Wash.  C.  C.  R.  169. 

4.  If  after  the  plaintiff  is  put  in  possession, 
under  a  writ  of  habere  facias  possessionem,  he 
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is  turned  out  by  the  defendant,  he  may,  upon 
suggesting,  vice  comes  non  misit  breve,  obtain 
an  attachment,  or  another  writ  of  habere  facias; 
aliter,  if  he  is  turned  out  by  a  stranger.     Ibid. 

5.  If  the  first  writ  be  returned  executed,  the 
plaintitT  cannot  sue  out  an  alias.  If  the  writ, 
though  executed,  be  not  returned,  and  an  alias 
issues  on  the  suggestion  of  the  plaintiff,  resist- 
ance to  such  a  writ  is  an  offence.     Ibid. 

6.  The  habere  facias  cannot  be  executed  after 
the  return  day;  and  if  it  be  attempted,  resist- 
ance is  no  offence  against  the  act  of  congress. 
Ibid. 

7.  After  a  conveyance  to  a  third  person  of 
land  which  has  been  recovered  in  ejectment,  a 
scire  facias,  or  a  habere  facias  possessionem, 
may  issue  in  the  name  of  the  original  plaintiff. 
Lessee  of  Penn  v.  Klein  et  al.,  Peters'  C.  C.  R. 
446. 

8.  Where  the  lessor  of  the  plaintiff  in  eject- 
ment dies  after  judgment,  a  habere  facias  may 
issue  in  the  name  of  the  lessee,  without  a  scire 
facias.     Ibid. 


HALF-BLOOD. 

1.  Under  the  statute  of  descents  of  Rhode 
Island,  of  1822,  brothers  and  sisters  of  the  half- 
blood  inherit  equally  with  those  of  the  whole 
blood.  Gardner  v.  Collins,  3  Mason's  C.  C.  R. 
398. 

2.  The  statute  of  descents  of  Rhode  Island,  of 
1822,  enact.s,  "  that  when  any  person  having  title 
to  any  real  estate  of  inheritance  shall  die  intes- 
tate as  to  such  estate,  it  shall  descend,  and  pass 
in  equal  portions  to  his  or  her  kindred  in  the 
following  course."  It  then  provides,  "if  there 
be  no  father,  then  to  the  mother,  brother,  and 
sister  of  such  intestate,  and  their  descendants, 
or  such  of  them  as  there  be  ;"  and  then  declares, 
in  the  nature  of  a  proviso,  that  '-'when  the  title 
to  any  estate  of  inheritance,  as  to  which  the 
person  having  such  title  shall  die  intestate,  came 
by  descent,  gift,  or  devise  from  the  parent  or 
other  kindred  of  the  intestate,  and  such  intestate 
die  without  children,  such  estate  shall  go  to  the 
kin  next  to  the  intestate,  of  the  blood  of  the  per- 
son from  whom  such  estate  came  or  descended, 
if  any  there  be."  Gardner  v.  Collins,  2  Pe- 
ters, 58. 

3.  An  estate  situated  in  Rhode  Island,  was 
devised  by  John  Collins  to  his  daughter,  Mary 
Collins,  in  fee;  Mary  Collins  intermarried  with 
Caleb  Gardner,  and  upon  her  death,  in  1806,  the 
estate  descended  to  her  three  children,  John, 
George,  and  Mary  C.  Gardner.  John  and  George 
Gardner  died  intestate,  and  without  issue,  and 
Mary  C.  Gardner,  as  heir  to  her  brothers,  be- 
came seised  of  the  whole  estate,  and  died  in 
1822.  Held,  that  under  the  provisions  of  the 
law  of  descents  of  Rhode  Island,  two-thirds  of 
the  estate  of  Mary  C.  Gardner  descended  to 
Samuel  F.  Gardner,  Eliza  Phillips,  formerly 
Eliza  Gardner,  and  Mary  Clarke,  formerly  Mary 
Gardner,  children  of  Caleb  Gardner,  by  a  former 
marriage,  they  being  brothers  and  sisters  of  the 
half-blood  of  Mary  C.  Gardner ;  it  being  admitted 
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that  the  remaining  one-third,  which  Mary  C. 
Gardner  took  by  immediate  descent  from  her 
mother,  belongs  to  the  heirs  of  the  whole  blood 
of  John  Collins.     Ibid.  86. 

4.  The  phrase  "of  the  blood,"  in  the  statute, 
includes  the  half-blood.  This  is  the  natural 
meaning  of  the  word  "blood,"  standing  alone, 
and  unexplained  by  any  context.  A  half-bro- 
ther or  sister  is  of  the  blood  of  the  intestate ;  for 
each  of  them  has  some  of  the  blood  of  a  com- 
mon parent  in  his  or  her  veins.  A  person  is, 
with  the  most  strict  propriety  of  language,  affirm- 
ed to  be  of  the  blood  of  another,  who  has  any, 
however  small,  a  portion  of  the  same  blood  de- 
rived from  a  common  ancestor.  In  the  common 
law,  the  word  "  blood"  is  used  in  the  same  sense. 
Whenever  it  is  intended  to  express  any  qualifi- 
cation, the  word  whole  or  half  blood  is  generally 
used  to  designate  it,  or  the  qualification  is  im- 
plied from  the  context,  or  known  principles  of 
law.     Ibid.  87. 

6.  A  descent  from  a  parent  to  a  child,  cannot 
be  construed  to  mean  a  descent  through,  and 
not  from  a  parent.  So  a  gift  or  devise  from  a 
parent,  must  be  construed  to  mean  a  gift  or  de- 
vise by  the  act  of  that  parent,  and  not  by  that 
of  some  other  ancestor  more  remote,  passing 
through  the  parent.     Ibid.  90. 

6.  It  is  true,  that  in  a  sense  an  estate  may  be 
said  to  come  by  descent  from  a  remote  ancestor 
to  a  person  upon  whom  it  has  devolved,  through 
many  intermediate  descents*  But  this,  if  not 
loose  language,  is  not  that  sense  which  is  ordi- 
narily annexed  to  the  terms.  When  an  estate  is 
said  to  have  descended  from  A  to  B,  the  natural 
and  obvious  meaning  of  the  words  is,  that  it  is 
an  immediate  descent  from  A  to  B.     Ibid.  91. 

7.  At  the  common  law,  a  man  might  some- 
times inherit  who  was  of  the  whole  blood  of  the 
intestate,  who  could  not  have  inherited  from  the' 
first  purchaser.  As  in  the  case  of  a  purchase  of 
an  estate  by  a  son  who  dies  without  issue, 'and 
his  uncle  inherits  the  same,  and  dies  without 
issue,  the  father  may  inherit  the  same  from  the 
uncle,  though  he  could  not  inherit  from  his  own 
son.     Ibid. 


HEADS  OF  THE  PUBLIC  DEPARTMENTS 
OF  THE  GOVERNMENT. 

1.  Where  the  heads  of  the  departments  of  the 
government  are  the  confidential  officers  of  the 
government,  merely  to  execute  the  will  of  the 
President,  or  rather  to  act  in  cases  in  which  the 
executive  possesses  a  constitutional  or  legal  dis- 
cretion, nothing  can  be  more  perfectly  clear  than 
that  their  acts  are  only  politically  examinable. 
But  where  a  specific  duty  is  assigned  by  law, 
and  individual  rights  depend  upon  the  perform- 
ance of  that  duty,  it  seems  equally  clear  that  the 
individual  who  considers  himself  injured,  has  a 
right  to  resort  to  the  laws  of  his  country  for  a 
remedy.  Marhury  v.  Madison,  1  Cranch,  137 ; 
1  Cond.  Rep.  267. 

2.  The  United  States  instituted  a  suit  to  reco- 
ver a  balance  charared  on  the  books  of  the  trea- 
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sury  (Ippartment  against  the  defendant,  who  was 
a  clerk  in  the  navy  department,  upon  a  fixed 
annual  ?aiar\-,  and  acted  as  agent  for  the  pay- 
ment of  moneys  due  to  the  navy  pensioners,  the 
privateer  pensioner?,  and  for  navy  disbursements, 
lor  the  payment  of  which,  funds  were  placed  in 
his  hands  by  the  government.  He  had  received 
an  anni»al  compensation  for  his  services  in  the 
paj-ment  of  the  navy  pensioners  ;  and  for  fifteen 
years  he  liad  received,  in  preceding  accounts, 
commissions  of  one  per  cent,  on  the  moneys  paid 
by  him  on  navy  disbursements.  He  claimed 
these  commissions  at  the  treasury,  and  the  claim 
had  been  there  rejected  by  the  accounting  offi- 
cers;  and  if  allowed  the  same,  he  was  not  now 
indebted  to  the  government.  The  United  States, 
on  the  trial  of  the  case  in  the  circuit  court,  de- 
nied the  right  of  the  defendant  to  these  commis- 
sions, as  they  had  not  been  allowed  to  him  by 
any  department  of  the  government,  and  as.serted 
that  the  jury  had  not  power  to  allow  them  on 
the  trial.  Held,  The  rejection  of  the  claim  to 
commissions  by  the  treasury  department  formed 
no  objection  to  the  admission  of  it  as  evidence 
of  set-otf  before  the  jury.     Had  the  claim  never 


6.  On  the  3d  day  of  March,  1837,  congress 
passed  an  act  giving  to  the  widow  of  any  officer 
who  had  died  in  the  naval  service  of  the  United 
States,  authority  to  receive  out  of  the  navy  pen- 
sion fund,  half  the  monthly  pay  to  which  the 
deceased  officer  would  have  been  entitled  under 
the  acts  regulating  the  pay  in  the  navy,  in  force 
on  the  1st  of  January,  1835.  On  the  same  day, 
a  resolution  was  adopted  by  congress,  giving  to 
Mrs.  Decatur,  widow  of  captain  Stephen  Decatur, 
a  pension  for  five  years,  out  of  the  navy  pension 
fund,  and  in  conformity  with  the  act  of  30th  June, 
1834.  and  the  arrearages  of  the  half-pay  of  a 
post-captain  from  the  death  of  commodore  De- 
catur, to  the  30th  June,  1834;  the  arrearages  to 
be  vested  in  trust  for  her  by  the  secretary  of  the 
treasury.  The  pension  and  arrearages,  under 
the  act  of  3d  March,  1837,  were  paid  to  Mrs. 
Decatur,  on  her  application  to  Mr.  Dickerson, 
the  secretary  of  the  navy ;  under  a  protest  by 
her.  that  by  receiving  the  same  she  did  not  pre- 
judice her  claim  under  the  resolution  of  the  same 
date.  She  applied  to  the  secretary  of  the  navy, 
for  the  pension  and  arrears,  under  the  resolution  j 
which  were  refused  by  him.     Afterwards  she 


been  presented  to  the  department,  it  could  not    applied   to   Mr.  Paulding,   who   succeeded  Mr. 


have  been  admitted  as  evidence  by  the  court 
But,  as  it  had  been  made  out  in  form  and  pre 
sented  to  the  proper  accounting  officers,  and  had 
been  rejected,  the  circuit  court  did  right  in  sub- 
mitting it  to  the  jury,  if  the  claim  was  considered 
as  equitable.  It  would  be  a  novel  principle  to 
refuse  payment  to  the  subordinates  of  a  depart- 
ment, because  their  chief,  under  whose  direction 
they  had  faithfully  served  the  public,  had  given 
an  erroneous  construction  to  the  law.  The  se- 
cretary of  the  navy,  in  authorizing  the  defendant 
to  make  the  disbursements  on  which  the  claim 
for  compensation  is  founded,  did  not  transcend 
those  powers,  which,  under  the  circumstances 
of  the  case,  he  might  well  exercise.  United 
States  v.  Alacdaniel,  7  Peters,  1. 

3.  The  President  of  the  United  States  speaks 
and  acts  through  the  heads  of  the  several  de- 
partments, in  relation  to  subjects  which  apper- 
tain to  their  respective  duties;  both  military 
posts  and  Indian  affairs,  including  Indian  agen- 
cies, belong  to  the  war  department.  A  reserva- 
tion of  land,  made  at  the  request  of  the  secretary 
of  war,  for  purposes  in  his  department,  must  be 
considered  as  made  by  the  President  of  the 
United  States.  Wilcox  v.  M'Conncll,  13  Peters, 
300. 

4.  It  is  to  the  department  of  state  that  a  refer- 
ence must  be  made  for  the  official  acts  of  the 
President,  in  relation  to  such  public  measures 
as  are  not  immediately  connected  with  the  <luties 
of  some  other  department.  Lockington  v.  Smith. 
Peters'  C.  C.  R.  466. 

5.  The  President  may  direct  some  other  de- 
partment to  make  known  such  measures  as  he 
may  establish;  after  the  President  had  estab- 
lished such  regulations  as  he  deemed  necessary 
in  relation  to  alien  enemies,  it  was  not  neces- 
sary to  call  in  the  aid  of  the  judicial  authority, 
on  all  occasions,  to  enforce  them;  and  the 
marshal  could  not  act  without  such  authority. 
Ibid. 


Dickerson  as  secretary  of  the  navy,  for  the  pen- 
sion and  arrears,  which  were  refused  by  him. 
The  circuit  court  of  the  county  of  Washington, 
in  the  District  of  Columbia,  refused  to  grant  a 
mandamus  to  the  secretary  of  the  navy,  com- 
manding him  to  pa)'  the  arrears,  and  to  allow 
the  pension  under  the  resolution  of  March  3d, 
1837.  Held,  that  the  judgment  of  the  circuit 
court  was  correct.  Decatur  v.  Paulding,  Secre- 
tary of  the  Navy,  14  Peters,  497. 

7.  In  the  case  of  Kendall  v.  The  United  States, 
12  Peters,  527,  it  was  decided  by  the  supreme 
court,  that  the  circuit  court  for  Washington 
county,  for  the  District  of  Columbia,  has  the 
power  to  issue  a  mandamus  to  an  officer  of  the 
federal  government,  commanding  him  to  do  a 
ministerial  act.     Ibid. 

8.  In  general,  the  official  duties  of  the  head 
of  one  of  the  executive  departments,  whether 
imposed  by  act  of  congress  or  by  resolution,  are 
not  mere  ministerial  duties.  The  head  of  an 
executive  department  of  the  government,  in  the 
administration  of  the  various  and  important  con- 
cerns of  his  office,  is  continually  required  to  exer- 
cise judgment  and  discretion.  He  must  exercise 
his  judgment  in  expounding  the  laws  anil  reso- 
lutions of  congress,  under  which  he  is  from  time 
to  time  required  to  act.  If  he  doubts,  he  has  a 
right  to  call  on  the  attorney-general  to  assist  him 
with  his  counsel ;  and  it  would  be  difficult  to 
imagine  why  a  legal  adviser  was  provided  by 
law  for  the  heads  of  departments,  as  well  as  for 
the  President,  unless  their  duties  were  regarded 
as  executive,  in  which  judgment  and  discretion 
were  to  be  e.xercised.     Ibid. 

9.  If  a  suit  should  come  before  the  supreme 
court  which  involved  the  construction  of  any  of 
the  laws  imposing  duties  on  the  heads  of  the 
executive  departments,  the  court  certainly  would 
not  be  bound  to  adopt  the  construction  given  by 
the  head  of  a  department.  And  if  they  Pui)poseil 
his  decision  to  be  wrong,  they  would,  of  course, 
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80  pronounce  iheir  judgment.  But  the  judgment 
of  the  court  upon  the  construction  of  a  law,  must 
be  given  in  a  case  in  which  they  have  jurisdic- 
tion, and  in  which  it  is  their  duty  to  interpret 
the  act  of  congress,  in  order  to  ascertain  the 
rights  of  the  parlies  in  the  cause  before  them. 
The  court  could  not  entertain  an  appeal  from 
the  decision  of  one  of  the  secretaries,  nor  revise 
his  judgment  in  any  case  where  the  law  author- 
ized him  to  exercise  his  discretion  or  judgment. 
Nor  can  it,  by  mandamus,  act  directly  upon  the 
officer,  or  guide  and  control  his  judgment  or  dis- 
cretion in  the  matters  committed  to  his  care  in 
the  originary  discharge  of  his  official  duties. 
The  interference  of  the  court  with  the  perform- 
ance of  the  ordinary  duties  of  the  executive 
departments  of  the  government,  would  be  pro- 
ductive of  nothing  but  mischief;  and  this  power 
was  never  intended  to  be  given  by  them.  Ibid. 
10.  The  principles  stated  and  decided  in  the 
case  of  Kendall  v.  The  United  States.  12  Peters, 
610  and  614.  relative  to  the  exercise  of  jurisdic- 
tion by  the  circuit  court  of  the  District  of  Co- 
lumbia, where  the  actsof  officers  of  the  executive 
departments  of  the  United  Slates  may  be  inquired 
into  for  the  purpose  of  directing  a  mandamus  to 
such  officers,  affirmed.     Ibid. 


HEIR. 


1.  The  lands  of  a  deceased  debtor,  in  Georgia, 
by  the  construction  given  by  the  courts  of  Geor- 
gia to  the  statute  of  5  George  II.,  are  liable  in 
equity  fur  the  payment  of  his  debts,  under  the 
laws  of  that  state,  without  making  the  heir  a 
party  to  the  suit.  Telfair  ct  al.  v.  Stead.  2  Cranch, 
407;   1  Cond.  Rep.  434. 

2.  The  statute  of  descents  in  Maryland,  has 
not  declared  how  an  intestate  estate  shall  de- 
scend, which  the  intestate  derived  from  his  half- 
brother,  or  from  his  brother  of  the  whole  blood, 
or  from  his  son  or  daughter,  or  from  his  wife; 
but  such  estates  are  left  to  descend  as  at  com- 
mon law.  Barnitzh  Heirs  v.  Casey,  7  Cranch, 
456;  2  Cond.  Rep.  561. 

3.  It  seems  very  clear,  that  at  common  law, 
contingent  remainders  and  executory  devises  are 
transmissible  to  the  heirs  of  the  party  to  whom 
they  are  limited,  if  he  chance  to  die  before  the 
contingency  happens.  In  such  case  it  does  not 
vest  absolutely  in  the  first  heir,  so  as  on  his  death 
to  convey  it  to  his  heir  at  law,  who  is  not  heir 
at  law  of  the  first  devisee,  but  it  devolves  from 
heir  to  heir,  and  vests  absolutely  in  him  only 
who  can  make  himself  heir  to  the  first  devisee 
when  the  contingency  happens,  and  the  execu- 
tory devise  falls  into  possession.     Ibid. 

4.  An  heir  may  claim  by  title  distinct  from, 
or  paramount  to  that  of  his  ancestor;  and  if  his 
possession  is  exclusive  under  such  claim,  and  he 
holds  all  other  persons  out  until  the  statute  pe- 
riod has  run,  he  is  entitled  to  the  full  benefit 
and  protection  of  the  bar.  Ricard  v.  Williams  et 
al,  7  Wheat.  59;  5  Cond.  Rep.  238. 

5.  If  the  heirs  be  made  parties,  by  order  of 
the  court  in  v.-hich  the  suit  is  brought,  and  judg- 


ment is  entered  against  them  by  default,  for 
want  of  a  plea,  upon  a  summons  and  count 
against  the  original  defendant,  they  may  sue  out 
a  writ  of  error  and  reverse  the  judgment.  Mock- 
er's Heirs  v.  Thomas,  7  Wheat.  530;  5  Cond. 
Rep.  334. 

6.  Under  the  statute  of  descents  of  Rhode 
Island,  of  1822,  brothers  and  sisters  of  the  half- 
blood  inherit  equally  with  those  of  the  whole 
blood.  Gardner  v.  Collins,  3  Mason's  C.  C.  R. 
398. 

7.  The  statute  of  descents  of  Rhode  Island, 
of  1822,  enacts,  "that  when  any  person  having 
title  to  any  estate  of  real  inheritance  shall  die 
intestate  as  to  such  estate,  it  shall  descend,  and 
pass  in  equal  portions  to  his  or  her  kindred  in 
the  following  course."  It  then  provides,  "if 
there  be  no  father,  then  to  the  mother,  brother, 
and  sister  of  such  intestate,  and  their  descen- 
dants, or  such  of  them  as  there  be ;"  and  then 
declares,  in  the  nature  of  a  proviso,  that  "  when 
the  title  to  any  estate  of  inheritance,  as  to  which 
the  person  having  such  title  shall  die  intestate, 
came  by  descent,  gift,  or  device  from  the  parent 
ar  other  kindred  of  the  intestate,  and  such  intes- 
tate die  without  children,  such  estate  shall  go  to 
the  kin  next  to  the  intestate,  of  the  blood  of  the 
person  from  whom  such  estate  came  or  de- 
scended, if  any  there  be."  Chxrdner  v.  Collins, 
2  Peters,  58. 

8.  An  estate,  situated  in  Rhode  Island,  was 
devised  by  John  Collins  to  his  daughter,  Mary 
Collins,  in  fee ;  Mary  Collins  intermarried  with 
Caleb  Gardner,  and  upon  her  death,  in  1806,  the 
estate  descended  to  her  three  children.  John, 
George,  and  Mary  C.  Gardner.  John  and  George 
Gardner  died  intestate,  and  without  issue,  and 
Mary  C.  Gardner,  as  heir  to  her  brothers,  be- 
came seised  of  the  whole  estate,  and  died  in 
1822.  Held,  that  under  the  provisions  of  the- 
law  of  descents  of  Rhode  Island,  two-thirds  of 
the  estate  of  Mary  C.  Gardner  descended  to 
Samuel  F.  Gardner,  Eliza  Phillips,  formerly 
Eliza  Gardner,  and  Mary  Clarke,  formerly  Mary 
Gardner,  children  of  Caleb  Gardner  by  a  former 
marriage,  they  being  brothers  and  sisters  of  the 
half-blood  of  Mary  C.  Gardner;  it  being  admit- 
ted that  the  remaining  one-ihird,  which  Mary 
C.  Gardner  took  by  immediate  descent  from  her 
mother,  belongs  to  the  heirs  of  the  whole  blood 
of  John  Collins.     Ibid.  86. 

9.  The  phrase  '-'of  the  blood,"  in  the  statute, 
includes  the  half-blood.  This  is  the  natural 
meaning  of  the  word  "blood,"  standing  alone, 
and  unexplained  by  any  context.  A  half-brother 
or  sister  is  of  the  blood  of  the  intestate,  for  each 
of  them  has  some  of  the  blood  of  a  common 
parent  in  his  or  her  veins.  A  person  is,  with 
the  most  strict  propriety  of  language,  affirmed 
to  be  of  the  blood  of  another,  who  has  any,  how- 
ever small,  a  portion  of  the  same  blood,  derived 
from  a  common  ancestor.  In  the  common  law, 
the  word  "blood"  is  used  in  the  same  sense. 
Whenever  it  is  intended  to  express  any  qualifi- 
cation, the  word  whole  or  half  blood  is  gene- 
rally lised  to  designate  it,  or  the  qualification  is 
implied  from  the'context,  or  known  principles 
of  law.     Ibid.  87. 
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10.  A  descent  from  a  parent  to  a  child  cannot 
be  coiislruod  to  mean  a  descent  through,  and  not 
from  a  parent.  So  a  gift  or  devise  from  a  parent, 
must  be  construed  to  mean  a  gift  or  devise  by 
the  act  of  that  parent,  and  not  by  that  of  some 
other  ancestor  more  remote,  passing  through 
the  parent.     Ibid.  90. 

11.  It  is  true,  that  in  a  sense,  an  estate  may 
be  said  to  come  by  descent  from  a  remote  an- 
cestor to  a  person  upon  whom  it  has  devolved, 
through  many  intermediate  descents.  Bnt  this, 
if  noT loose  language,  is  not  that  sense  which  is 
ordinarily  annexed  to  the  terms.  When  an  es- 
tate is  said  to  have  descended  from  A  to  B,  the 
natural  and  obvious  meaning  of  the  words  is, 
that  it  is  an  immediate  descent  from  A  to  B. 
Ibid.  91. 

12.  At  the  common  law,  a  man  might  .some- 
times inherit  who  was  of  the  whole  blood  of  the 
intestate,  who  could  not  have  inherited  from  the 
first  purchaser.  As  in  the  case  of  a  purchase 
of  an  estate  by  a  son  who  dies  without  issue,  the 
father  may  inherit  the  same  from  the  uncle,  al- 
though he  could  not  inherit  from  his  own  son. 
Ibid^  93. 

13.  By  the  law  of  descent  of  Maryland,  a  per- 
son claiming  as  heir  must  prove  himself  heir  of 
the  person  last  seised  of  the  estate ;  and  if  an 
intestate  leaves  a  brother  of  the  whole  blood, 
who  survived  him  and  died  without  i.ssue,  and 
without  having  been  actually  seised  of  the  estate, 
the  estate  wilt  descend  to  the  half-blood  of  the 
person  so  seised.  Chirac  v.  Rcinccker,  2  Peters, 
625. 

14.  It  is  admitted  that  the  title  of  an  heir  by 
descent  in  the  real  estate  of  his  ancestor,  and  of 
a  devisee  of  an  estate  unconditionally  devised 
to  him,  is,  upon  the  death  of  the  party  under 
whom  he  claims,  immediately  devolved  upon 
him,  and  he  acquires  a  vested  estate.  But  this, 
though  true  in  a  general  sense,  still  leaves  his 
title  encumbered  with  all  the  liens  which  have 
been  created  by  the  party  in  his  lifetime,  or  by 
law  at  his  decease.  It  is  not  an  unqualified, 
though  it  may  be  a  vested  interest,  and  it  con- 
fers no  title,  except  to  what  remains  after  every 
such  lien  is  discharged.  Wilkinson  v.  Lcland  et 
al,  2  Peters,  658. 

15.  By  the  laws  of  Rhode  Island,  as  well  as 
of  all  the  New  England  States,  the  real  estate 
of  intestates  stands  chargeable  with  a  payment 
of  their  debts  upon  a  deficiency  of  assets.    Ibid. 

16.  Descents  are,  as  is  well  known,  of  two 
sorts,  lineal,  as  from  father  to  son,  or  grandfather 
to  son  or  grandson ;  and  collateral,  as  from  bro- 
ther to  brother,  or  cousin  to  cousin,  &c.  They 
are  also  distinguished  into  mediate  and  imme- 
diate. But  here  the  terms  are  susceptible  of 
different  interpretations;  which  circumstance 
has  introduced  some  confusion  into  legal  discus- 
sions, since  different  judges  have  used  them  in 
different  senses.  A  descent  may  be  said  to  be 
mediate  or  immediate,  in  regard  to  the  mediate 
or  immediate  descent  of  the  estate  or  right;  or 
it  may  be  said  to  be  mediate  or  immediate,  in 
regard  to  the  mediateness  or  immediateness  of 
the  pedigree  or  degrees  of  consanguinity.  Thus, 
a  descent  from  the  grandfather  who  dies  in  pos- 


session, to  the  grandchild,  the  father  being  then 
dead;  or  from  the  uncle  to  the  nephew,  the  bro- 
ther being  dead  ;  is  in  law  an  immediate  descent, 
although  the  one  is  collateral  and  the  other  lineal, 
for  the  heir  is  in  the  per,  and  not  in  the  per  and 
cui.  On  the  other  hand,  with  reference  to  the 
line  of  pedigree  or  consanguinity,  a  descent  is 
often  said  to  be  immediate,  when  the  ancestor  from 
whom  the  party  derives  his  blood  is  immediate, 
and  without  any  intervening  link  or  degree  ;  and 
mediate  when  the  kindred  is  derived  from  them, 
medient  altero,  another  ancestor  intervening  be- 
tween them.  Lessee  of  Levy  v.  M'Cartee,  6  Pe- 
ters, 102. 

17.  A  person  born  in  England  before  1775,  and 
who  never  was  in  the  United  States,  cannot  take 
lands  by  descent  in  the  state  of  Maryland.  Daw- 
son's Lessee  v.  Godfrey,  4  Cranch,  321;  2  Cond. 
Rep.  124. 

18.  The  statute  eleven  and  twelve  Wm.  III., 
ch.  6,  which  is  in  force  in  Maryland,  removes 
the  disability  of  claiming  title  by  descent  through 
an  alien  ancestor,  but  does  not  apply  to  the  case 
of  a  living  alien  ancestor,  so  as  to  create  a  title 
by  heirship  where  none  would  exist  by  the  com- 
mon law,  if  the  ancestor  were  a  natural  born 
subject.  M-Creeryh  Lessee  v.  Somerville,  9 
Wheat.  354;  5  Cond.  Rep.  608. 

19.  Thus,  where  M.  died  seised  of  lands  in 
Maryland,  intestate  and  without  issue,  leaving  a 
brother  R.,  an  alien,  and  three  nieces,  daughters 
of  R.,  who  were  natural  born  citizens  of  the 
United  States,  it  was  held,  that  they  could  not 
claim  as  heirs  to  M.  through  R.  their  father,  he 
being  an  alien  and  still  living.     Ibid. 

20.  By  the  Massachusetts  statutes  of  descents, 
reversions  and  remainders,  after  life  estates  vest- 
ed in  the  descent  in  the  intestate,  pass  to  his 
heirs,  without  any  regard  to  the  ancestor  from 
whom  he  inherited,  in  the  same  manner  as  es- 
tates in  possession.  Cook  v.  Hammond,  4  Ma- 
son's C.  C.  R.  467. 

21.  The  common  law  in  such  case  is  different, 
and  gives  the  estate  in  reversion  to  the  heir  of 
the  first  purchaser  or  reversioner,  who  is  heir  at 
the  time  when  the  life  estate  expires.     Ibid. 

22.  Under  the  act  of  1793.  ch.  36,  the  eldest 
son  took  a  double  portion  in  remainders  and  re- 
versions, as  well  as  in  estates  in  po.ssession. 
Ibid. 


HIGH  SEAS. 

1.  It  is  competent,  on  an  indictment  for  piracy, 
for  the  jury  to  find  that  a  vessel  within  a  marine 
league  of  the  shore,  at  anchor,  in  an  open  road- 
stead, where  vessels  ride  under  shelter  of  the 
land,  is  upon  the  high  seas.  United  Stales  v. 
Furlong  et  al,  5  Wheat.  184;  4  Cond.  Rep. 
623. 

2.  The  words  '-nigh  seas"  in  the  crimes  sta- 
tute of  1825,  ch.  376,  sec.  22,  mean  the  unin- 
closed  waters  of  the  ocean,  on  the  sea  coast  out- 
side of  the  fauces  terrse.  United  States  v.  Grnsh, 
5  Mason's  C.  C.  R.  290. 

3.  A  father  may  maintain  a  suit  m  the  adrai- 
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ralty,  for  a  tortious  abduction  or  seduction  of  his 
minor  son,  on  a  voyage  on  the  high  seas,  in  the 
nature  of  an  action  per  quod  servitium  amisit, 
for  it  is  a  continuing  tort.  Plummer  v.  Webb,  4 
Mason's  C.  C.  R.  380. 

4.  The  expression,  "high  seas,"  if  not,  in  all 
cases,  confined  to  the  ocean  which  washes  a 
coast,  can  never  extend  to  a  river  about  half  a 
mile  wide,  ami  in  the  interior  of  a  country. 
United  States  v.  Willbcrger,  5  Wheat.  76  :  4  Cond. 
Rep.  593. 

5.  A  vessel  lying  on  the  sea,  outside  of  the 
bar  of  a  harbour  of  the  United  States,  within 
three  miles  of  the  shore,  is  on  the  high  seas. 
United  States  v.  Smith,  1  Mason's  C.  C.  R.  147. 

6.  The  cognizance  of  seizures  on  the  high 
seas,  belongs  to  any  district  court  into  which  the 
property  is  brought.  The  Sloop  Abby,  1  Mason's 
C.  C.  R.  360. 

7.  All  waters  below  the  line  of  low-water 
mark,  on  the  sea  coast,  and  where  the  tide 
flows,  and  also  the  waters  to  high-water  mark, 
are  properly  high  seas.     Ibid. 

8.  On  an  indictment  for  an  endeavour  to  make 
a  revolt  in  a  ship,  founded  on  the  twelfth  sec- 
tion of  the  act  of  the  30th  of  April,  1790,  ch.  9, 
it  is  not  necessary  to  prove  that  it  Mas  commit- 
ted on  the  high  seas.  United  States  v.  Hamilton, 
1  Mason's  C.""C.  R.  443. 

9.  The  courts  of  the  United  States  have  no 
jurisdiction  under  the  act  of  April  30,  1790,  ch. 
36,  of  the  crime  of  manslaughter,  committed  by 
the  master  upon  one  of  the  seamen  on  board  of 
a  merchant  vessel  of  the  United  States,  lying  in 
the  river  Tigris,  in  the  empire  of  China,  off  Wam- 

f)oa,  thirty-iive  miles  above  its  mouth,  below 
ow-water  mark.  The  expression  '-'high  seas," 
in  the  statute,  if  not,  in  all  cases,  confined  to  the 
ocean  which  washes  a  coast,  can  never  extend 
to  a  river  about  half  a  mile  wide,  and  in  the  in- 
terior of  a  country.  United  States  v.  Willberger, 
5  Wheat.  94;  4  Cond.  Rep.  593, 


HIGHWAY. 


1.  Where  the  legislature  of  the  state  of  Mas- 
sachusetts has,  by  a  special  act,  authorized  a 
street  or  highway  to  be  laid  out,  and  has  pre- 
vented an  action  for  possession  or  for  damages 
after  laying  out  the  street,  providing  for  the 
damages  specially,  the  owner  is  entitled  to  the 
fee  in  the  land,  subject  to  the  right  of  way. 
The  United  Stales  v.  Harris,  1  Sumner's  C.  C. 
R.  21. 

2.  Such  special  acts  are  to  be  construed  in 
conformity  to  the  general  highway  acts  of  Mas- 
sachusetts, unless  the  legislature  use  words 
which  show  the  fee  in  the  land  was  intended  to 
be  taken  from  the  owner.     Ibid. 

3.  The  laying  out  of  a  highway  at  the  com- 
mon law,  and  under  the  highway  acts  of  Mas- 
sachusetts, does  not  deprive  the  owner  of  the 
fee,  but  only  subjects  the  land  to  the  easement. 
Ibid. 


HOSTILE  OCCUPATION. 

1 .  By  the  conquest  and  occupation  of  Castine, 
that  territory  passed  under  the  temporary  alle- 
giance and  sovereignty  of  the  enemy.  The 
sovereignty  of  the  United  Slates  over  the  terri- 
tory was  suspended  during  such  occupation,  so 
that  the  laws  of  the  United  States  could  not  be 
rightfully  enforced  there,  or  be  obligatory  upon 
the  inhabitants  who  remained  and  submitted  to 
the  conquerors.  United  States  v.  Hayward,  2 
Gallis.  C.  C.  R.  501. 

2.  Castine,  in  Maine,  during  such  occupation, 
was  not  a  port  of  the  United  States  in  reference 
to  the  non-importation  acts.     Ibid. 

3.  But  a  territory  conquered  by  an  enemy,  is 
not  to  be  considered  as  incorporated  into  the 
dominions  of  that  enemy,  without  a  renunciation 
in  a  treaty  of  peace,  or  a  long  and  permanent 
possession.  Until  such  incorporation,  it  is  stiU 
entitled  to  the  full  benefit  of  the  law  of  postli- 
mine.     Ibid. 


HUSBAND  AND  WIFE. 

1.  The  husband,  even  before  marriage,  ma? 
in  virtue  of  the  marriage  contract,  have  inchoaKj 
rights  in  the  estate  of  the  wife ;  which,  if  the 
marriage  is  consummated,  will  be  protected  by 
a  court  of  equity  against  any  antecedent  con- 
tracts secretly  made  by  the  wife,  in  fraud  of 
those  marital  rights.  But  these  are  mere  equi- 
ties, and  in  no  just  sense  constitute  any  legal  or 
equitable  estate  in  her  lands  or  other  property 
before  marriage.  Crane  v.  Morris'' s  Lessee,  6  Pe- 
ters, 598. 

2.  Agreements  between  husband  and  wife, 
during  coverture,  for  the  transfer  by  him  of  pro- 
perty directly  to  the  latter,  are  undoubtedly  void 
at  law.  Equity  examines  them  with  great  cau- 
tion before  it  will  confirm  them.  But  it  does 
sustain  them  when  a  clear  and  satisfactory  case 
is  made  out  that  the  property  is  to  be  applied  to 
the  separate  use  of  the  wife;  where  the  consi- 
deration of  the  transfer  is  a  separate  interest  of 
the  wife,  yielded  up  by  her  for  the  husband's 
benefit,  or  of  their  family;  or  which  has  been 
appropriated  by  him  to  his  uses,  where  the  hus- 
band is  in  a  situation  to  make  a  gift  of  property 
to  the  wife,  and  distinctly  separates  it  from  the 
mass  of  his  property  for  her  use.  Either  case 
equity  will  sustain,  though  no  trustee  has  been 
interposed  to  hold  for  the  wife's  use.  Wallings- 
ford  V.  Allen,  10  Peters,  583. 

3.  If  the  proceeds  of  land  devised  to  be  sold, 
are  given  to  a  feme  covert,  who  dies  before 
there  can  be  a  sale,  the  legacy  is  vested  ;  the 
right  to  it  devolves  to  the  husband ;  and  if  he 
dies  also  before  the  sale,  it  goes  to  his  repre- 
sentatives, and  not  to  the  next  of  kin  of  his 
wife.  Reading  v.  Blackwell,  Baldwin's  C.  C.  R. 
175. 

4.  A  contract  or  conveyance  in  consideration 
of  a  future  marriage,  is  within  the  6th  section 
of  the  statute,  13  Elizabeth,  if  bona  fide,  and 
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»vithout  intention  of  fraud,  &c.  Marriage  is  a 
consideration  as  valuable  as  money,  if  bona  litle. 
Manniac  ami  Company  v.  Tkompson,  Baldwin's 
C.  C.  K.  358. 

5.  If  a  marriage  contract  is  executed,  the 
wife  is  a  purchaser,  and  the  contract  is  valid, 
although  the  husband  was  in  debt  at  the  time. 
If  the  contract  is  executory,  she  is  a  creditor  un- 
til it  is  performed.  If  part  executed,  she  is,  pro 
tanto,  a  purchaser,  and  a  creditor  of  the  residue. 
Ibid. 

6.  The  husband  has  the  same  right  to  prefer 
his  wife  in  completing  a  settlement  pursuant  to 
articles  made  before  marriage,  as  he  has  any 
other  creditor.     Ibid. 

7.  Whether  the  position  of  the  wife  is  as  a 
purchaser  or  creditor,  her  rights  are  the  same  as 
purchasers  for  money  or  creditors  by  bond.  The 
trustee  is  a  purchaser  at  law,  and  she  is  such  in 
equity.     Ibid. 

8.  If  a  contract  before  marriage  could  be  en- 
forced at  law  or  in  equity,  the  voluntary  per- 
formance of  it  by  the  husband,  is  as  valid,  as  if 
done  under  a  judgment  or  decree,  and  is  good 
against  creditors  who  have  no  lien.     Ibid. 

9.  The  consideration  of  marriage,  being 
deemed  valuable,  a  court  of  law  will  not  esti- 
mate it  in  comparison  with  the  settlement.  It 
may  be  done  in  equity.     Ibid. 

10.  Where,  by  the  marriage  articles,  the  hus- 
band was  to  erecr  a  house,  and  furnish  it  as  he 
thought  fit,  an  indiscreet  expenditure  for  furni- 
ture is  not,  per  se,  fraudulent  against  creditors. 
unless  it  is  so  extravagant  as  to  indicate  a  frau- 
dulent motive,  when  the  creditors  of  the  husband 
may  take  the  excess.     Ibid. 

11.  jNlarriage  articles  are  not  affected  by  not 
being  recorded  in  New  Jersey,  where  the  par- 
ties resided  after  the  marriage.     Ibid. 

12.  By  the  statute  of  Rhode  Island  respecting 
conveyances  of  real  estate,  no  deed  of  the  wife's 
estate  by  the  husband  and  wife,  conveys  any 
title  but  that  of  the  husband,  unless  the  same 
deed  be  duly  acknowledged  by  the  wife  before 
a  magistrate,  in  the  manner  prescribed  by  the 
statute.  Manchester  v.  Hough,  5  Mason's  C.  C. 
R.  67. 

13.  By  the  customary  and  ancient  law  of 
Rhode  Island  a  wife  may  pass  her  estate  by  a 
deed  in  which  her  husband  is  not  joined,  which 
is  duly  executed  and  acknowledged.     Ibid. 

14.  The  payment  of  the  purchase  money  of 
land;  the  property  of  a  feme  covert,  in  her  pre- 
sence, cannot  prejudice  her  right  to  claim  the 
land  after  the  termination  of  the  coverture.  Les- 
ser nf  Delancey  v.  MKccn,  1  Wash.  C.  C.  R.  354. 

15.  The  title  of  a  feme  covert  to  land  caimot 
be  affected  by  acts  of  commission  short  of  those 
required  by  law  to  bind  her,  much  less  by  acts 
of  omission.  Even  if  by  any  acts  during  cover- 
ture, other  than  those  which,  by  the  provisions 
of  law.  may  clearly  bind  her ;  a  feme  covert 
may  have  bound  herself;  they  are  proper  for 
the  decision  of  a  court  of  equity,  and  not  of  law. 
Ibid. 

16.  In  order  to  protect  the  rights  of  a  feme 
covert  in  property  forfeited  as  belonging  to  the 
husband,  on  his  attainder,  it  is  not  necessary  in 


Pennsylvania,  that  the  husband  shoultl  put  in  a 
claim  to  the  same,  for  her  j  as  by  the  supple- 
ment to  the  attainder  laws  of  that  state,  of  29th 
March,  1779,  the  rights  of  persons  claiming  par- 
amount to  the  attainder  are  saved.     Ibid. 

17.  In  Virginia  and  Kentuckj',  a  privy  exami- 
nation and  acknowledgment  of  a  deed  by  feme 
covert,  in  Virginia  or  Kentucky,  so  as  to  pass 
her  estate,  cannot  be  proved  by  parol  testimony. 
Elliott  ct  al.  V.  Picrsol,  1  Peters,  338. 

18.  In  Virginia  and  Kentucky,  the  modes  of 
conveyance  by  fine  and  common  recovery,  have 
never  been  in  common  use;  and  in  these  states, 
the  capacity  of  a  feme  covert  to  convey  her  es- 
tate by  deed,  is  the  creature  of  the  statute  law; 
and  to  make  her  deed  effectual,  the  forms  and 
solemnities  prescribed  by  the  statutes,  must  be 
pursued.     Ibid. 

19.  By  the  Virginia  statute  of  1748,  "when 
any  deed  has  been  acknowledged  by  a  feme 
covert,  and  no  record  made  of  her  privy  exami- 
nation, such  deed  is  not  binding  upon  the  feme 
and  her  heirs."  This  law  was  adopted  by  Ken- 
tucky, at  her  separation  from  Virginia,  and  is 
understood  never  to  have  been  repealed.  Ibid. 
339. 

20.  It  is  the  construction  of  the  act  of  1810, 
that  the  clerks  of  the  county  court  of  Kentucky, 
have  authority  to  take  acknowledgments  and 
privy  examinations  of  femes  covert,  in  all  cases 
of  deeds  made  by  them  and  their  husbands. 
Ibid.  339. 

21.  What  the  law  requires  to  be  done,  and 
appear  of  record,  can  only  be  done  and  made 
to  appear  by  the  record  itself,  on  an  exemplifi- 
cation of  it.  It  is  perfectly  immaterial  whether 
there  be  an  acknowledgment  or  privy  examina 
tion  in  form,  or  not,  if  there  be  no  record  made 
of  the  privy  examination  ;  for,  by  the  express 
provisions  of  the  law,  it  is  not  the  fact  of  privy 
examination  onl)-,  but  the  recording  of  the  fact, 
which  makes  the  deed  effectual  to  pass  the  es- 
tate of  a  feme  covert.     Ibid.  340. 

22.  A  deed  from  baron  and  feme,  of  lands  in 
the  state  of  Kentucky,  executed  to  a  third  per- 
son, by  which  the  land  of  the  feme  was  intended 
to  be  conveyetl  for  the  purpose  of  a  reconvey- 
ance to  the  husband,  and  thus  to  vest  in  him  the 
estate  of  the  wife,  was  endorsed  by  the  clerk 
of  Woodford  county  court,  "acknowledged  by 
James  Elliott  and  Sarah  G.  Elliott,  September 
nth,  1816,"  and  was  certified  as  follows:— 
'■Woodford  county,  ss.  September  11th,  1813. 
This  deed,  from  James  Elliott  and  Sarah  G.  El- 
liott, his  wife,  to  Benjamin  Elliott,  was  this  day 
produced  before  me,  and  acknowledged  by  said 
James  and  Sarah  to  be  their  act  and  deed,  and 
the  same  is  duly  recorded.  John  M'Kenney, 
Jun.  C.  C.  C."  Held,  that  subsequent  proceed- 
ings of  the  court  of  Woodford  county,  by  which 
the  defects  of  the  certificate  of  the  clerk  to  state 
the  privy  examination  of  the  feme,  (which,  by 
the  laws  of  Kentucky,  is  necessary  to  make  a 
convej'ance  of  the  estate  of  a  feme  covert  leg-al,) 
were  intended  to  be  procured  upon  evidence 
that  the  privy  examination  was  made  by  the 
clerk,  will  not  supply  the  defect,  or  give  validity 
to  the  deed.     Ibid. 
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23.  Defects  in  the  certificate  of  the  acknow- 1  on  new  trusts.     The  income  or  profit  arising  to 
ledsment  of  a  deed  of  a  feme  covert,  were  not    the  wife  from  such  post-nuptial  settlements  fol- 


cured  by  subsequent  proceedings  of  the  county 
court  of  Woodford  county,  Kentucky,  intended 
to  supply  the  defect,  and  give  valiiiity  to  the 
deed.     Ibid. 

24.  The  deed  of  a  feme  covert,  conveying  her 
interest  in  land  which  she  owns  in  fee,  does  not 
pass  her  interest  by  force  of  its  execution  ;  as 
in  the  common  cases  of  a  person  under  no  legal 
incapacity.  In  such  cases  an  acknowledgment 
gives  no  additional  effect  to  the  deed.  It  ope- 
rates only  as  to  third  persons,  under  the  provi- 
sions of  recording,  and  Icindred  laws.  The  law 
presumes  a  feme  covert  to  act  under  the  coer- 
cion of  her  husband;  unless  before  a  court  of 
record,  a  judge  or  some  commissioner  in  En- 
gland, by  a  separate  acknowledgment  out  of  the 
presence  of  her  husband  ;  or  in  the  United  States 
before  some  court,  or  some  judicial  officer, 
authorized  to  take  and  certify  such  acknowledg- 
ment, the  contrary  appears.  Hepburn  v.  Dubois'' 
Lessee,  12  Peters,  345. 

25.  A  secret  settlement  by  a  woman,  on  the 
eve  of  marriage,  and  in  contemplation  of  that 
event,  is  void  against  the  husband.  Linker  v. 
Smith,  4  Wash.t;.  C.  R.  224. 

26.  A  feme  covert,  who  joined  the  enem)',  in 
company  with  her  husband,  previous  to  the  act 
of  the  legislature  of  New  Jersey,  relating  to  for- 
feited estates,  committed  no  oflTence  ;  and  volun- 
tarily remaining  with  the  enemy,  after  the  act 
passed,  without  aiding  them  with  counsel,  or 
otherwise,  was  not  an  offence  against  its  provi- 
sions. Lessee  of  Kemp  v.  Kennedy,  Peters'  C. 
C.  R.  30. 

27.  A  wife  entitled,  under  a  marriage  settle- 
ment, to  a  sum  of  money,  held  to  her  sole  and 
separate  use,  and  after  her  death,  without  issue, 
for  her  next  of  kin  ;  may,  by  an  instrument  freely 
and  voluntarily  executed  under  her  hand  and 
seal,  direct  the  whole  amount  in  the  hands  of  the 
trustee,  or  of  his  assigns,  to  be  paid  to  the  hus- 
band. Dallam  v.  Wampole  et  al,  Peters'  C.  C.  R. 
116. 

28.  A  wife  who  is  herself  the  instrument  of 
deception,  or  who  contributes  to  its  success  by 
countenancing  it,  may  with  justice  be  charged 
with  the  consequences  of  her  conduct.  Sexton 
v.  Wheaton  and  Wife,  8  Wheat.  229  ;  5  Cond.  Rep. 
419. 

29.  Of  the  general  validity  of  post-nuptial  set- 
tlements. A  post-nuptial  settlement  made  by  a 
stranger  upon  the  wife,  is  good,  unless  expressly 
dissented  from  by  the  husband.  A  post-nuptial 
settlement  made  by  the  husban<l  upon  his  wife, 
if  for  a  valuable  consideration,  is  valid  :  and  even 
if  voluntary,  if  bona  fide,  and  the  husband  be 
not  indebted  at  the  time,  or  it  be  not  dispropor- 
tionate to  his  means,  taking  his  debts  and  his 
situation  into  consideration,  it  is  valid.  In  such 
a  post-nuptial  settlement  a  power  of  appointment, 
and  to  create  new  trusts,  may  be  reserved  to  the 
wife,  toties  quoties;  and  it  is  no  objection  to  it 
or  to  the  title  derived  under  the  secondary  trusts 
and  appointments.  Where  such  a  power  of  ap- 
pointment is  absolute  and  universal  in  its  terms, 
the  wife  may  exercise  it.  and  create  new  trusts 


lows  the  nature  of  the  principal  estate,  and  can- 
not be  taken  by  the  husband  or  his  creditors; 
but  belongs  to  the  wife,  and  is  subject  to  the  con- 
trol and  disposition  of  the  wife.  It  is  her  sepa- 
rate property,  and  when  invested  by  her,  will  be 
protected  for  her  use.  Into  whosoever  hands  it 
comes,  it  is  clothed  with  the  trust  for  her,  and 
not  for  her  husband  ;  even  when  no  trustees  are 
expressly  provided  for  in  such  a  case.  If  a  wife, 
under  such  circumstances,  lives  separate  from 
her  husband,  the  furniture,  &c.,  of  her  house 
will  be  presumed  to  be  purchased  out  of  her  own 
property  :  and  will  not,  on  her  death,  go  to  her 
husband,  or  his  creditors,  but  to  her  own  ap- 
pointee. Picquet  v.  Swan,  4  Mason's  C.  C.  R. 
443. 

30.  It  seems  that  a  bona  fide  assignment,  for 
a  valuable  consideration,  made  by  a  husband  to 
a  third  person,  of  a  debt  actually  and  presently 
due  to  his  wife,  divests,  in  equity,  the  title  of  the 
wife.  Casscll,  Adm''r,  ^-cy.  Carroll,  11  Wheat. 
134;  6  Cond.  Rep.  249. 

31.  It  seems  that  the  rigid  rules  of  the  com- 
mon law  do  not  require  that  the  husband  shall 
have  had  actual  seisin  of  the  lands  of  the  wife, 
to  entitle  himself  to  a  tenancy  by  curtesy;  in 
waste,  or  what  is  commonly  styled  "  wild  lands." 
Davis  V.  Mason,  1  Peters,  505. 

32.  If  a  right  of  entry  on  lands  exists,  it  ought 
to  be  sufficient  to  sustain  the  tenure  acquired  by 
the  husband,  where  no  adverse  possession  exists. 
Ibid.  508. 

33.  A  court  of  equity  will  sustain  the  bill  of  a 
married  woman,  suing  by  her  next  friend,  to  re- 
cover a  legacy  bequeathed  to  her,  where  the 
husband  has  transferred  all  his  marital  rights  in 
the  leg-acy  to  his  wife.  Gallego  v.  Gallego^s 
ExWs,  2  Brockenb.  C.  C.  R.  285. 

34.' A  legacy,  until  it  is  recovered,  is  a  chose 
in  action  ;  and  the  marital  right  of  the  husband 
to  his  wife's  legacy  does  not  attach,  until  it  is  re- 
duced into  possession.  He  may,  indeed,  sue  for 
it,  and  reduce  it  into  possession  ;  but  so  long  as 
it  continues  a  chose  in  action,  it  is  the  property 
of  the  wife.     Ibid. 

35.  A  relinquishment  by  the  husband,  of  his 
marital  right  to  a  legacy  bequeathed  to  his  wife, 
is  valid  as  to  the  creditors  of  the  husband,  and  a 
court  of  equity  will  not  interpose  its  authority  to 
compel  her  husband  to  reduce  the  legacy  into 
his  possession  for  the  purpose  of  subjecting  it  to 
their  claims.     Ibid. 

36.  Where  the  testator  advanced  money  in  his 
lifetime  to  a  husband,  whose  wife  was  a  relation, 
and  would  be,  at  his  death,  an  heir  and  distri- 
butee of  the  testator,  and  directed  that  the  hus- 
band should  be  debited  with  the  amount,  that  it 
might  be  deducted,  after  the  testator's  death, 
"  from  the  share  coming  to  the  family  ;"  and  the 
testator  afterwards  made  his  will,  bequeathing 
a  legacy  to  the  wife  :  non  constat,  that  the  testa- 
tor designed  that  the  advance  made  to  the  hus- 
band should  be  deducted  from  the  legacy  be- 
queathed to  the  wife.  The  whole  legacy  was 
decreed  to  be  paid  to  the  wife,  without  discount- 
ins;  the  husband's  debt.     Ihd. 
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37.  If  a  wife  join  her  husband  in  a  lease  for 
years,  she  is  entitled  to  dower  in  the  rent.  Her- 
bert V.  Wren,  7  Crunch,  370  ;  2  Cond.  Rop.  539. 

38.  A  deed  of  land  executed  by  husband  and 
wife,  but  containing  no  words  of  grant  by  the 
wife,  does  not  convey  her  estate  in  the  land,  nor 
her  right  of  dower.  Powell  v.  The  Monson  and 
Brimfield  Maniifactitring  Co.,  3  IMason"s  C.  C.  R. 
347. 

39.  It  seems  that  an  implied,  and  even  an  ex- 
press assent  of  the  husband  to  release,  without 
ioinin<r  in  the  deed,  is  not  suliicient  to  give  va- 
lidity to  the  release,  the  release  having  been 
executed  by  the  wife  alone.     Ibid. 

40.  Where  a  deed  was  executed  in  Massachu 


and  are  for  their  protection  and  interest.     But 

tliey  ilo  nut  reach  their  political  rights,  nor  pre 
vent  their  acquiring  or  losing  a  national  charac- 
ter. These  political  rights  do  not  stand  ujjon 
the  mere  iloctrines  of  municipal  law,  ajiplicable 
to  ordinary  transactions,  but  stand  upon  the 
more  general  principles  of  the  law  of  nations. 
Shanks  ct  al.  v.  Dupont,  3  Peters,  248. 

46.  The  rule  is  well  established,  that  when 
tile  right  of  entry  is  by  ouster  of  the  title  of  the 
wife,  the  demise  may  be  laid  in  the  name  of  the 
husbanti,  or  in  the  names  of  the  husband  and 
wife.    Woodward  v.  Jirown  ct  al.,  13  Peters,  1. 

47.  The  husband  and  vvife  may  be  called  as 
witnesses  in  the  same  case;  and  if  in  their  state- 


setts,  by  a  husband,  of  lands  owned  by  him  in  ment  of  facts  they  should  contradict  each  other, 
that  state,  in  ]\larch,  1808,  and  afterwards,  in  ' 
November,  1808,  his  wife  signed  and  sealed  the 
same  deed,  with  the  following  words  written 
over  her  signature,  •'  I  agree  in  the  above  con- 
veyance, in  witness  whereof,"  &c.,  giving  the 
date,  kc. :  it  was  held  that,  by  the  local  law,  such 
a  conveyance  did  not  operate  as  a  release  of  her 
dower  in  the  estate  so  conveyed.  Hall  v.  Savage, 
4  ^lason's  C.  C.  R.  273. 

41.  Under  the  act  of  assembly  of  Virginia,  (1 
Rev.  Co.  ch.  107,  sec.  10.)  which  declares,  that 
if  a  wife  willingly  leave  her  husband,  and  go 
away  and  continue  with  the  adulterer,  she  shall 
forfeit  her  dower,  &c.  ;  that  part  of  the  provi- 
sion which  relates  to  her  willingly  leaving  her 
husband,  is  satisfied  by  any  separation  which  is 
voluntary  on  her  part :  and  any  separation  is 
voluntary  which  is  not  brought  about  by  her  hus- 
band's act,  or  by  some  constraint  on  her  person. 
Therefore,  where  the  husband  wished  his  wife 
to  accompany  him,  and  she  refused,  although 
her  parents  objected  to  her  going,  and  she  e.v- 
cused  herself  on  that  ground,  and  because  of 
reports  that  he  was  married  to  another  woman  ; 
the  separation  must  be  considered  voluntary  on 
her  part.  Stegall  et  al.  v.  StegaWs  Administrators 
ct  al,  2  Brockenb.  C.  C.  R.  256. 

42.  The  words,  "and  go  away,  and  continue 
■with  the  adulterer,"  are  sati.sfied  by  an  open 
state  of  atlultery,  whether  the  woman  reside  in 
the  same  house  with  the  adulterer,  or  in  another 
house  :  whether  in  her  own,  or  a  friend's  house, 
or  his :  or  whether  with  or  without  the  ceremony 
of  marriage  :  in  either  case  she  forfeits  her  dower. 
Ibid. 

43.  By  the  law  of  Maryland,  a  wife  cannot 
dispose  of  real  estate  without  the  consent  of  her 
husband  ;  nor  can  she  execute  a  good  and  valid 
deed  to  pass  real  estate,  unless  she  shall  join  in 
it.  The  separate  examination,  and  other  solem- 
nities required  by  law,  are  indispensable,  and 
must  not  be  omitted.  Rhea  ct  al.  v.  Rhenner,  1 
Peters.  109. 

44.  It  seems  to  be  settled,  that  where  the  wife 
is  left  by  the  husband  without  maintenance  and 
support,  and  has  traded  as  a  feme  sole,  and  has 
obtained  credit  as  such,  she  ought  to  be  liable 
for  her  debts;  and  the  law  is  the  same  whether 
the  husband  is  banished  for  his  crimes,  or  has 
voluntarily  abandoned  his  wife.     Ibid. 

45.  The  incapacities  of  femes  covert  provided 
by  the  common  law,  apply  to  their  civil  rights. 


that  would  not  destroy  the  competency  of  either. 
It  would  not  follow  from  such  contratliction,  that 
either  was  guilty  of  perjury.  And  in  some  cases, 
the  wife  may  be  a  witness  under  peculiar  cir- 
cumstances, where  the  hu.'^band  may  be  inter- 
ested in  the  question,  and,  to  some  extent,  in 
the  event  of  the  cause.  Stein  v.  Bowman  et  ah, 
13  Peters,  209. 

48.  The  wife  cannot  be  a  witness  to  crimi- 
nate her  husband,  or  to  state  that  which  she 
has  learned  from  him  in  their  confidential  inter- 
course. The  rule  which  protects  the  domestic 
relations  from  exposure,  rests  upon  considera- 
tions connected  with  the  peace  of  families:  and 
it  IS  considered  that  this  principle  does  not  atTord 
protection  to  the  husband  and  wife,  while  they 
are  at  liberty  to  invoke  it  or  not,  at  their  discre- 
tion, when  the  question  is  propounded,  but  it 
renders  them  incompetent  to  disclose  facts  in 
evidence  in  violation  of  the  rule.  The  husband 
being  dead,  does  not  weaken  the  principle.  It 
would  seem  rather  to  increase  than  lesseii  the 
force  of  the  rule.     Ibid. 
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1.  General  Principles. 

1.  An  hypothecation  of  a  ship  by  the  master  is 
invalid,  unless  it  is  shown  by  the  creditor  that 
the  advances  were  necessary  to  effectuate  the 
objects  of  the  voyage,  or  the  safety  of  the  ship, 
and  that  the  supplies  thus  necessary  could  not 
be  procured  upon  the  owner's  credit,  or  with  his 
funds,  at  the  place.  The  Aurora,  1  Wheat.  96 ; 
3  Cond.  Rep.  501. 

2.  The  master  of  the  ship  is  the  confidential 
servant  or  agent  of  the  owners,  and  they  are 
bound  to  the  performance  of  all  lawful  contracts 
made  by  him  relative  to  the  usual  employment 
of  the  ship  and  the  repairs,  and  other  neces- 
saries furnished  for  her  use.  13ut  the  authority  of 
the  master  is  limited  to  objects  connected  with 
the  voyage;  and  if  he  transcends  his  authority, 
his  acts  become,  in  legal  contemplation,  nulli- 
ties.    Ibid. 

3.  It  is  incumbent  on  a  creditor,  who  claims 
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under  an  hypothecation,  to  prove  the  actual  exist- 
ence of  the  necessity  for  those  things  which 
gave  rise  to  his  demand ;  and  if  from  his  own 
showing,  or  otherwise,  it  appears  he  had  funds 
in  his  hands  of  the  owners,  which  might  have 
been  applied  to  the  demand,  and  that  he  has 
neglected  or  refused  so  to  do,  he  must  fail  in  his 
claim.  If  various  demands  are  mixed  up  in  a 
bond,  some  of  which  would  sustain  the  hypothe- 
cation and  some  not,  it  is  his  duty  to  exhibit 
them  to  the  court,  that  they  may  be  separately 
weighed  and  considered.     Ibid. 

4.  A  bona  fide  creditor,  who  advances  his 
money  to  relieve  a  ship  from  an  actual  arrest, 
on  account  of  debts  which  are  a  lien  upon  her, 
may  stipulate  for  a  bottomry  interest,  and  the 
necessity  will  justify  the  master,  who  has  no 
other  sufficient  funds  or  credit,  in  giving  it.  But 
a  mere  threat  to  arrest  the  ship  for  a  pre-exist- 
ing debt,  would  not  be  a  sufficient  necessity  to 
justify  the  master  in  executing  an  hypotheca- 
tion.    Ibid. 

5.  If  the  obligee  of  a  bottomry  bond  suffer  the 
ship  to  make  several  voyages,  without  asserting 
his  lien,  and  executions  are  levied  upon  the  ship 
by  other  cretiitors,  the  obligee  loses  his  lien  on 
the  ship.  Blaine  v.  The  Ship  Charles  Carter,  4 
Cranch,  328;  2  Cond.  Rep.  127. 

6.  A  bottomry  bond  made  by  the  master,  vests 
uo  absolute,  indefeasible  interest  in  the  ship 
upon  which  it  is  founded,  but  gives  a  claim 
upon  her  which  may  be  enforced  with  all  the 
expedition  and  efficiency  of  the  admiralty  pro- 
cess.    Ibid. 

7.  In  case  of  a  bottomry  bond  executed  by 
an  owner,  at  his  own  place  of  residence,  the 
same  reason  does  not  exist  for  giving  an  implied 
admiralty^  claim  upon  the  bottomry,  for  it  is  in 
his  own  power  to  execute  an  express  transfer  or 
mortgage.     Ibid. 

8.  Where  proceedings  were  commenced  in 
the  admiralty,  on  bottomry  bonds  given  by  the 
master,  and  by  the  owner,  on  a  ship,  anterior  to 
several  voyages  made  by  the  ship,  and  execu- 
tions had  been  levied  on  the  ship  for  other  debts 
due  by  the  owner,  before  the  warrant  from  the 
admiralty  on  the  bottomry  bonds  was  served, 
the  court  said: — "Had  the  warrant  of  the  ad- 
miralty been  first  served  upon  the  ship,  there 
might  be  some  ground  to  contend  that  the  su- 
preme court  ought  not  to  divest  that  possession 
in  favour  of  executions  served  at  a  subsequent 
day,  at  least  to  the  prejudice  of  the  bond  given 
by  the  master.  But  this  will  not  be  allowed 
against  executions  levied  before  the  service  of 
the  warrant.  The  owners  of  the  ship  had  lost 
the  possession,  upon  which  alone  the  warrant 
of  the  admiralty  could  operate,  after  losing  the 
preference.     Ibid. 

9.  An  objection  was  taken  to  the  bond,  that 
the  supplies  and  advances  might  have  been 
obtained  on  the  personal  credit  of  the  owners 
of  the  ship,  without  an  hypothecation.  Held, 
that  the  necessities  of  the  supplies  and  advances 
being  once  made  out.  it  is  incumbent  upon  the 
owners,  who  assert  that  they  could  have  been 
obtained  upon  their  personal  credit,  to  establish 
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that  fact  by  competent  proofs,  unless  it  is  appa- 
rent from  the  circumstances  of  the  case.     Ibid. 

10.  It  was  objected,  that  the  supplies  and 
repairs  were,  in  the  first  instance,  made  on  the 
personal  credit  of  the  master  of  the  ship,  and 
therefore  could  not  be  afterwards  made  a  lien 
on  the  ship.  Held,  that  the  lender  on  the  bot- 
tomry bond  might  well  trust  the  credit  of  the 
master  as  auxiliary  to  his  security;  and  the  fact 
that  the  master  ordered  the  supplies  and  repairs 
before  the  bottomry  was  given,  can  have  no 
legal  effect  to  defeat  the  security,  if  they  were 
ordered  by  the  master,  upon  the  faith,  and  with 
intention  that  a  bottomry  bond  should  be  ulti- 
mately given  to  secure  the  payment  of  them. 
In  cases  of  this  sort,  the  bottomry  bond  is,  in 
practice,  ordinarily  given  after  the  whole  sup- 
plies and  repairs  have  been  furnished,  for  the 
plain  reason  that  the  advances  required  can 
rarely  be  ascertained  with  exactness  until  that 
period.     Ibid. 

11.  It  was  objected,  that  the  advances  were 
for  a  voyage  not  authorized  by  the  owners ;  that 
the  original  orders  were  for  the  master  to  get  a 
freight  for  Baltimore  or  New  York,  and  if  he 
could  not,  then  to  proceed  to  New  Orleans: 
whereas  the  master  broke  up  his  voyage,  and 
without  any  freight  returned  to  Baltimore.  By 
the  court : — It  may  be  admitted,  that  if  a  bot- 
tomry lender,  in  fraud  of  the  owners,  and  by 
connivance  with  the  master  for  improper  pur- 
poses, advances  his  money  on  a  new  voyage, 
not  authorized  by  the  instructions  of  the  owner, 
his  bottomry  bond  may  be  set  aside  as  invalid. 
But  there  is  no  pretence  to  say,  that  if  the  mas- 
ter does  deviate  from  his  instructions,  without 
any  participation  or  co-operation,  or  fraudulent 
intent  of  the  bottomry  lender,  the  latter  is  to  lose 
his  security  for  his  advances,  bona  fide  made  for 
the  relief  of  the  ship's  necessities.     Ibid. 

12.  Graf,  one  of  the  owners,  had  the  ship  de- 
livered up  to  him  upon  an  appraisement,  at  the 
value  of  eighteen  hundred  dollars;  and  he  gave 
a  stipulation  according  to  the  course  of  admiralty 
proceedings,  to  refund  that  value,  together  with 
damages,  interest  and  costs,  to  the  court.  He  is 
not  at  liberty  now  to  insist  that  the  ship  is  of  less 
than  that  value  in  his  hands,  or  that  he  has  dis- 
charged other  liens,  diminishing  the  value,  for 
which  the  owners  were  personally  liable,  in  so- 
lido,  in  the  first  instance.     Ibid. 

13.  To  the  extent  of  the  appraised  value  of 
the  ship  delivered  upon  the  stipulation,  the  own- 
ers are  clearly  liable ;  for  she  was  pledged  for 
the  redemption  of  the  debt,  and  they  cannot 
take  the  fund,  except  cum  onere.  But  beyond 
this  there  is  no  personal  obligation  upon  the 
owners.     Ibid. 

14.  In  this  case,  the  value  of  the  ship,  the 
only  fund  out  of  which  payment  can  be  made, 
fell  far  short  of  a  full  payment  of  the  amount 
due  upon  the  bottomry  bond.  The  court  said  : — 
This  is  the  misfortune  of  the  lender,  and  not  the 
fault  of  the  owners.  They  are  not  to  be  made 
personally  responsible  for  the  act  of  the  master, 
because  the  fund  has  turned  out  to  be  inade- 
quate; since,  by  our  law,  he  had  no  authority 
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by  a  bottomry  bond  to  pledge  the  ship,  aiul  also  ;  the  master  only  under  circumstances  of  great 
the  personal  responsibility  of  the  owners.  The  |  distress,  and  when  he  has  no  oth'-r  means  of  re- 
conseqnence  is,  that  the  loss,  beyond  the  amount  ,  pairing.     Hyputheeation 


of  the  fund  pledged,  must  be  borne  by  the  libel- 
lant.     Ibid. 

15.  No  lien  upon  enemy's  property  by  way  of 
pledge  or  hypothecation,  or  tor  advances  made 
by  the  consignee  to  the  consignor,  or  in  virtue 
of  a  general  balance  of  accouiU  due  to  the  con- 
signee as  a  factor,  is  suiricieiit  to  defeat  the  right 
of  the  captors  in  a  prize  court;  unless  in  very 
particular  cases,  where  the  lien  is  imposed  by  a 
general  law  of  the  mercantile  worlil,  independ- 
ent of  any  contract  between  the  parlies.  The 
Fnvices  :  Irvin's  Claim,  8  Cranch,  418;  3  Cond. 
Rep.  189. 

16.  A  libel  was  filed  in  tlie  district  court  of 
Pennsylvania,  on  an  hyiiothecatiouboud  executed 
by  the  former  master  of  the  vessel  at  Calcutta, 
the  Aurora  being  about  to  proceed  to  Pliiladel- 

fihia.  The  captain  chartered  the  vessel  to  the 
ibellant  for  the  voyage  to  Philadelphia,  under 
another  master,  ami  at  the  same  time  executed 
the  bond,  part  of  the  consideration  of  which  was 
to  obtain  funds  for  the  payment  of  an  hypotheca- 
tion of  a  vessel  at  Port  Ja"ckson  (of  the  necessity 
of  executing  which  there  was  no  proof),  and  part 
for  repairs  to  be  made  of  the  vessel  at  Calcutta. 
The  circuit  court  of  Pennsylvania  held  that  the 
payment  of  the  hypothecation,  given  at  Port 
Jackson,  is  not  a  vafid  consideration  for  the  bond 
e.xecuted  at  Calcutta,  as  there  was  no  proof  of 
the  necessity  for  e.vecutins  it.  Walden  v.  Ckam- 
berlain.  3  Wash.  C.  C.  R.  290. 

17.  The  obligee  in  a  bottomry  bond  ought 
always  to  prove  the  necessity  for  the  advances; 
and  "that  they  were  made  on  the  credit  of  the 
vessel,  is  never  to  be  presumed.  If  the  master 
has,  or  can  command  other  funds,  he  has  no  au- 
thority to  subject  the  property  of  the  owner  to 
the  payment  of  a  premium  beyond  legal  inte- 
rest.    16  id. 

18.  There  was  another  conclusive  objection 
to  the  validity  of  this  boiid,  which  was,  that  be- 
fore the  advance  was  made  and  the  bond  given, 
the  master  had  resigned  his  command  of  the 
vessel,  and  another  "master,  appointed  by  the 
libellant.  had  succeeded  to  it.     Ibid. 

19.  The  master  of  an  American  vessel  in  an 
enemy's  country  may  hypothecate  the  vessel  for 
money  advanced  to  return  to  the  United  States 
as  a  cartel,  though  the  original  voyage  was 
broken  up  by  the  capture,  and  the  compulsory 
sale  of  the  cargo.  Crawford  v.  The  William  Penn, 
3  Wash.  C.  C.^R.  434. 

20.  A  bottomry  bond  can  be  entered  into  by 
the  ship-master  only  under  circumstances  of 
great  distress,  and  when  he  has  no  other  means 
of  repairing  the  ship.  The  Ship  Mary,  Bee's 
Adm.  Decis.  120. 

21.  The  captain  of  a  vessel  is  not  permitted 
to  hypothecate  the  vessel  for  money  taken  up  in 
a  foreign  port,  if  his  owners  have  a  representa- 
tive or  correspondent  there,  who  will  advance 
what  is  necessary;  or  if  the  same  can  be  pro- 
cured by  other  means.  The  Golden  Rose,  Bee"s 
Adm.  Decis.  131. 

22.  A  bottomry  bond  can  be  entered  into  by 


cannot  be  made  to  a 
consignee,  judge  lloi'iii.Nso.s'.  in  the  admiralty 
court  of  Pennsylvania,  in  1785,  in  the  case  of 
Lcibart  ct  (d.  v.  'The  Ship  Emperor. 

23.  The  plaintilfs  insured  twelve  thousand  dol- 
lars on  the  Anna  JNlaria,  from  Cadiz  to  Antwerp,  by 
a  valued  policy;  and  the  vessel  having  \n\\.  into 
Gibraltar  in  distress,  the  captain  e.xecuteii,  a  few 
days  before  the  date  of  the  policy,  a  bottomry 
bond  for  repairs.  The  circuit  court  of  Pennsyl- 
vania held,  that  a  deduction  of  the  amount  of 
the  bond  should  be  made  from  the  real  value  of 
the  vessel,  as  found  by  the  jury.  Watson  v.  The 
Insurance  Co.  of  North  America.  3  Wash.  C.  C. 
U.  1. 

24.  The  owner,  as  well  as  the  master  of  a 
I  vessel,  may  pledge  her  by  bottomry  in  a  foreign 

port,     llie  Shop' Mary,  1  Paine's  C.  C.  R.  671. 

25.  The  master  of  a  vessel,  in  a  foreign  port, 
acting  in  the  character  of  agent,  is  limited  in  his 
power,  ami  can  only  pledge  the  vessel  in  case 
of  necessity;  but  the  owner,  having  an  absolute 
control  over  his  property,  may  pledge  her  for 
money  to  purchase  a  cargo,  and  thereby  create 
an  admiralty  lien.     Ibid. 

26.  Marine  interest  is  also  requisite  to  a  bot- 
tomry loan;  but  if  not  expressed  in  the  bond,  it 
will  be  presumed  to  have  been  includeil  with 
the  principal.     Ibid. 

27.  The  risk  of  the  lender,  and  his  right  to 
repayment  only  on  the  safe  arrival  of  the  vessel, 
constitute  the  essential  difference  betvk'een  a 
bottomry  and  a  simple  loan.     Ibid. 

28.  The  master  may  hypothecate  vessel  and 
freight,  in  a  foreign  port,  for  advances  necessary 
for  repairing  and  provisioning  the  vessel,  if  such 
advances  cannot  be  procured  on  the  credit  of  the 
owner.  Murray  v.  Lazarus,  1  Paine's  C.  C.  R. 
572. 

29.  To  make  an  hypothecation  bond,  executed 
by  the  master  of  a  vessel,  valid,  the  necessity 
of  raising  the  funds  advanced  upon  it,  by  such 
means,  must  be  shown.  The  Ship  Lavinia  v. 
Barclay,  1  Wash.  C.  C.  R.  49. 

30.  If  one  of  the  owners  of  the  vessel  reside 
at  the  port  where  the  bond  is  given,  it  is  not 
good.     Ibid. 

31.  An  instrument,  claimed  to  be  an  hypothe- 
cation of  a  vessel,  is  not  such,  if  it  was  given  to 
the  consignee  when  he  had  funds  in  his  hands 
to  secure  the  advances  made  by  him  for  the 
vessel.  A  consignee,  under  such  circumstances, 
cannot  enter  into  a  maritime  contract  with  the 
master  of  the  vessel,  so  as  to  bind  him  to  pay 
marine  interest.  Hurry  v.  The  Ship  John  and 
Alice  et  al.,  1  Wash.  C.  C.  R.  293. 

32.  In  the  district  court  of  Pennsylvania,  it 
was  held,  that  to  make  an  hypothecation  by  the 
master  a  valitl  contract,  it  is  essential,  1.  That 
it  should  be  absolutely  necessary  for  the  safety 
of  the  ship,  and  to  enable  her  to  proceed  on  her 
voyage,  and  not  for  any  other  debt  or  demand, 
either  pre-exislent  or  co-existent,  for  other  pur- 
poses or  on  other  accounts,  or  even  for  similar 
supplies  on  other  voyages.  2.  It  must  be  made 
in  a  strange  port,  and  not  in  the  port  wh^ie  the 
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owners  reside ;  and  its  reasonableness  and  ne- 
cessity should  be  shown.  3.  It  must  be  where 
none  of  the  owners  are  present,  and  where  the 
master  has  no  goods,  or  not  a  sufficiency,  either 
belonging  to  his  owners  or  himself;  for  he  may 
pledge  the  goods  and  freight,  as  well  as  the  ship, 
or  he  may  sell  a  part  of  the  cargo  to  repair  the 
ship.  4.  It  is  essential  that  no  other  means  of 
procuring  funds,  at  the  place  required,  should 
exist.  Of  course,  if  the  owners  have  agents  or 
consignees,  who  have  either  funds  or  property 
to  furnish,  or  are  bound  to  afford  means  on  the 
personal  credit  of  the  owners,  this  power  in  the 
captain  is  excluded.  5.  The  sum  loaned  must 
be  at  risk,  and  there  must  not  be  a  personal  re- 
sponsibility;  that  is,  the  money  must  be  ad- 
vanced on  the  faith  of  the  ship,  and  at  the  sole 
risk  of  her  loss  or  safety.  Ruchcr  ct  al.  v.  Conyng- 
ham,  2  Adm.  Decis.  295. 

33.  In  the  same  case  it  was  decided,  that  an 
hypothecation  bond  must  not  be  diverted  from 
its  original  use,  to  the  purpose  of  securing  en- 
gagements, not  at  first  founded  merely  on  the 
credit  of  the  ship,  but  for  advances  made  on  the 
personal  credit  of  the  owner,  either  voluntarily 
by  their  consignee,  agent,  or  friend,  or  at  their 
request;  nor  can  it  be  given  as  a  double  secu- 
rity, running  along  with,  and  in  aid  of  a  personal 
responsibility.  Also,  that  in  general,  a  con- 
signee cannot  take  a  bottomry  bond  from  the 
master  to  secure  his  advances;  but  cases  may 
exist  w'here  the  consignee  is  not  bound,  more 
than  any  other  lender,  to  advance  for  repairs, 
without  taking  the  ship  as  security  for  a  loan  on 
maritime  interest.     Ihid. 

34.  A  master  may  bind  his  owners  and  their 
property,  to  fulfil  his  contracts  for  money  taken 
up  in  foreign  ports  for  the  necessary  purposes 
of  the  voyage.  Such  contracts  must  be  fair, 
made  in  a  foreign  country,  where  there  is  no 
owner,  and  under  such  circumstances  of  neces- 
sity as  show  they  were  entered  into  with  a  view 
to  the  interest  of  the  owner.  The  Active^  2 
Wash.  C.  C.  R.  226. 

35.  The  master  is  bound  to  raise  the  money 
by  means  the  least  injurious  to  the  owner.  He 
should  first  endeavour  to  raise  it  by  bills  on  his 
owner,  which  he  is  bound  to  accept  and  pay. 
If  he  cannot  obtain  it  in  this  way,  he  may  pledge 
the  ship  to  repay  advances,  with  maritime  inte- 
rest. If  the  owner  of  the  ship  be  also  owner  or 
part  owner  of  the  cargo,  he  may  sell  a  part  of 
the  cargo  in  preference  to  borrowing  at  an  extra- 
ordinary interest ;  and  in  this  choice  of  means, 
his  judgment,  fairly  exercised,  must  govern  him. 
If  in  none  of  these  ways  he  can  raise  the  money, 
he  may  go  beyond  the  general  scope  of  his  au- 
thority as  master,  and  may  sell  a  part  of  the 
cargo,  or  hypothecate  the  whole.  But  the  neces- 
sity must  be  such  as  to  connect  the  act  with 
the  success  of  the  voyage,  and  not  for  the  exclu- 
sive interest  of  the  ship-owner.     Ibid. 

36.  If  the  owner  of  the  cargo  be  on  board, 
and  the  master  cannot  raise  the  money  on  the 
credit  of  his  owner,  the  merchant  consignee 
ought  to  advance  his  money  or  credit.  But  he 
is  under  no  obligation  to  do  so;  and  if  he  does 
advance,  he  may  require  not  only  compensation 


in  an  extra  premium,  but  satisfactory  security. 
Ihid. 

37.  Such  contracts,  however,  though  legal, 
will  always  be  looked  at  with  greater  suspicion, 
than  where  the  lender  is  a  stranger.     Ibid. 

38.  A  valid  bottomry  bond  may  be  made  by 
the  owners  of  a  vessel  in  a  foreign  or  home 
port.  The  Brig  Draco,  2  Sumner's  C.  C.  R. 
157. 

39.  An  hypothecation  of  a  vessel,  or  maritime 
risk,  draws  after  it  a  maritime  lien.  The  Schooner 
Zephyr,  3  Mason's  C.  C.  R.  341. 

2.  Lien  of  Hypothecation. 

40.  Seamen  have  a  lien,  prior  to  that  of  the 
holder  of  a  bottomry  bond,  for  their  wages;  but 
the  owners  are  also  personally  liable  for  such 
wages  :  and  if  the  bottomry  holder  is  compelled 
to  discharge  that  lien,  he  has  a  resulting  right  to 
compensation  over,  against  the  owners,  in  the 
same  manner  as  he  would  have  if  they  had  pre- 
viously mortgaged  the  ship.  The  Virgin,  8  Pe- 
ters, 538. 

41.  There  is  strong  reason  to  contend,  that  the 
claim  of  bottomry  interest  shall  be  preferred  to 
every  other  for  the  voyage  on  which  the  bot- 
tomry is  founded,  except  seamen's  wages. 
Blaine  v.  The  Charles  Carter,  4  Cranch,  328 ;  2 
Cond.  Rep.  127. 

42.  If  the  owner  of  a  bottomry  bond,  suffer 
the  ship  to  make  several  voyages,  without  as- 
serting his  lien,  and  executions  are  levied  on 
the  ship  by  other  creditors,  the  right  to  enforce 
the  bottomry  bond  on  the  ship  is  lost  by  such 
laches.     Ibzd. 

43.  Where  a  bottomry  bond  is  given  upon 
vessel  and  freight,  it  binds  them  only,  and  not 
the  cargo,  although  in  a  recital  in  the  bond  it  is 
stated,  that  the  master  was  necessitated  to  take 
the  sum  loaned  on  the  vessel,  her  cargo,  and 
freight.  If  the  omission  was  by  mistake,  and  so 
stated  in  the  libel,  it  might  be  reformed.  The 
Schooner  Zephyr,  3  Mason's  C.  C.  R.  341, 

3.  Proceedings  on  Hypothecation  Bonds. 

44.  The  admiralty  courts  of  the  United  States 
will  entertain  jurisdiction,  in  rem,  to  enforce  a 
bottomry  bond,  executed  in  a  foreign  country, 
between  subjects  of  a  foreign  country,  when  the 
ship  is  within  the  territory  of  the  United  States. 
The  Jerusalem,  2  Gallis.  C.  C.  R.  191. 

45.  An  attested  copy  of  a  bottomry  bond,  ex- 
ecuted in  a  foreign  country,  being  produced  by 
the  libellant  in  the  circuit  court  of  Massachu- 
setts, the  court  allowed  a  continuance  of  the 
cause,  to  allow  time  to  produce  the  original. 
Ibid. 

46.  The  jurisdiction  of  the  district  courts  of 
the  United  States,  as  courts  of  admiralty,  extends 
to  all  maritime  contracts,  and  to  all  torts  and 
injuries  committed  on  the  high  seas,  or  within 
the  ebb  and  flow  of  the  tide.  De  Lovio  v.  Boit, 
2  Gallis.  C.  C.  R.  398. 

47.  In  a  libel  on  a  bottomry  bond,  the  libel- 
lant is  always  expected  to  prove,  by  other  evi- 
dence than  the  bond,  that  the  money  was  lent, 
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and  tliat  the  repairs  were  maile,  and  niiiteriali; 
were  tuniisheJ,  to  the  amount  elaimed  ;  and 
that  they  were  necessary  to  enable  the  vessel  to 
perform  the  voyai^e,  or  for  her  safely;  ami  that 
the  money  could  not  be  otherwise  obtained. 
He  should  exhibit  an  account  of  the  items  for 
which  the  funds  were  expeiuleil,  with  the  usual 
proof,  that  the  court  may  judije  of  their  neces- 
sity. Criitrford  v.  The  if'iUium  Pcnn,  3  Wash. 
C.C.  R   4S4. 

48.  Where  a  libel  is  brought  on  an  hypothe- 
cation bond,  and  it  is  averred  to  be  an  hypothe- 
cation of  the  vessel  and  freight,  and  the  bond 
itself,  a  copy  of  which  is  annexeil  to  the  libel, 
does  not  include  the  freight ;  the  variance  is 
immaterial,  and  will  be  disregarded.     Ibid. 

49.  The  principle  on  which  a  decree  in  bot- 
tomry is  given,  is  to  consider  the  sum  lent  and 
the  premium  as  a  principal,  and  to  allow  com- 
mon interest  on  that  sum  for  the  delay  of  pay- 
meat  after  it  is  due.  Sliij)  Packet,  3  Mason's  C. 
C.  R.  255. 

50.  In  a  suit  in  rem,  on  a  bottomry  bond,  un- 
derwriters, to  whom  an  abandonment  is  made, 
which  has  not  been  accepted,  are  not  admissible 
as  claimants.     Ibid. 

51.  Courts  of  admiralty  will  marshal  the  as- 
sets in  cases  of  bottomry,  so  as  to  make  the  pro- 
per priorities  in  favour  of  shippers,  against  the 
Property  of  the  owner  and  master.     Ibid. 


ILLEGAL  CONSIDERATION. 

1.  The  courts  of  the  United  States  will  not 
enforce  an  agreement  entered  into  in  fraud  of  a 
law  of  the  United  Slates,  although  the  agreement 
was  made  between  persons  who  were  enemies 
of  the  United  States,  and  the  object  of  the  agree- 
ment a  mere  stratagem  of  war.  Hannay  v.  Eve^ 
3  Cranch,  242;   1  Cond.  Rep.  512. 

2.  Where  a  contract  grows  immediately  out 
of  and  is  connected  with  an  illegal  or  immoral 
act,  a  court  of  justice  will  not  enforce  it.  Arm- 
strong \.  Toler,  11  Wheat.  258;  6  Cond.  Rep. 
298. 

3.  But  a  subsequent  independent  contract, 
founded  on  a  new  consideration,  founded  on  a 
new  contract,  is  not  contaminated  by  the  ille- 
gality of  a  prior  contract,  although  the  fact  was 
known  to  the  party  to  whom  the  promise  was 
made,  and  although  he  was  the  contriver  and 
conductor  of  the  original  act.     Ibid. 

4.  If  A,  during  the  war,  contrive  a  plan  for 
irnporting  goods  from  the  enemy's  country  on 
his  own  account,  by  means  of  smuggling,  or  a 
collusive  capture,  and  goods  should  be  sent  in 
the  same  vessel  for  B,  and  A  should,  at  the 
request  of  B,  become  security  for  the  payment 
of  the  duties,  or  .should  undertake  to  become 
answerable  for  the  expenses  on  account  of  a 
prosecution  for  an  illegal  importation,  or  should 
advance  money  to  B,  to  enable  him  to  pay  those 
expenses;  these  acts  constituting  no  part  of  the 
original  scheme;  there  would  be  a  new  con- 
tract, unconnected  with  the  original  act,  although 
remotely  caused  by  it,  and  such  contract  would 


not  be  so  contaminated  by  the  offensive  act,  as 
to  prei-Iude  A  from  recovering.      Ihid. 

5.  But  if  the  importation  was  the  ri\sult  of  a 
schern(>  between  the  plaintilTand  the  defendant; 
or  if  the  plaintiff  had  an  interest  in  the  good.s, 
or  they  were  consigned  to  him,  with  his  |)rivily 
ami  that  he  miiiht  inotect  and  defend  them  for 
the  owner,  a  bond  or  promise  given  to  repay 
any  advances  made  in  pursuance  of  .such  agree- 
ment or  understanding,  would  be  utterly  void. 
Ibid. 

6.  The  contract  made  with  the  government 
for  the  payment  of  duties,  is  a  subslantive  inde- 
pemlent  contract,  entirely  distinct  from  the  un- 
lawful importation.  The  consideration  is  not 
infected  with  the  vice  of  the  importation.  If 
the  amount  of  duties  be  paid  by  A  lor  B,  it  is 
the  payment  of  a  debt  due  in  good  faith  from 
B  to  the  government;  and  if  it  may  not  consti- 
tute the  consideration  of  a  promise  to  repay  it, 
the  reason  must  be,  that  two  persons  who  are 
separately  engaged  in  an  unlawful  trade,  can 
make  no  contract  with  each  other;  at  any  rate, 
no  contract,  which,  in  any  manner,  respects  the 
goods  unlawfully  imported  by  either  of  them. 
This  would  be,  to  connect  distinct  antl  indepen- 
dent transactions  with  each  other,  and  to  infuse 
into  one  which  was  perfectly  fair  and  legal  in 
itself,  the  contaminating  matter  which  infected 
the  other.  This  would  introduce  extensive  mis- 
chief into  the  ordinary  affairs  and  transactions 
of  life,  not  compensated  by  any  one  accompa- 
nying advantage.     Ibid. 

7.  The  same  principle,  diversified  in  form,  is 
illustrated  by  another  example.  If  A  should 
become  answerable  for  expenses  on  account  of 
a  prosecution  for  the  illegal  importation,  or 
should  advance  money  to  B  to  enable  him  to 
pay  those  expenses,  these  acts,  the  court  thought, 
would  constitute  a  new  contract,  the  considera- 
tion of  which  would  be  sufficient  to  maintain  an 
action.     Ibid. 

8.  The  use  of  a  license  to  pass  from  the  enemy 
being  unlawful,  one  citizen  has  no  right  to  .sell 
to  another  such  a  license,  or  pass,  to  be  used  on 
board  of  an  American  vessel ;  and  no  recovery 
can  be  had  in  a  suit  instituted  on  such  an  illegal 
contract.  Patlon  v.  Nicholson,  3  Wheat.  204; 
4  Cond.  Rep.  235. 

9.  A  contract  founded  on  transactions  in  fraud 
of  the  laws  of  the  United  States,  can  furnish  no 
lawful  cause  of  action  :  and  the  courts  of  this 
country  will  not  lend  their  aid  to  enforce  a  con- 
tract thus  tainted.  Executors  of  Camhioso  v. 
The  Assignees  of  Majfit,  2  Wash.  C.  C.  R.  98. 

10.  This  general  principle  is  not  afTected  by 
the  circumstance  that  the  plaintiff  is  a  foreigner; 
nor  is  it  important  whether  he  had  notice  that 
the  acts  contemplated  in  the  contract  were  ille- 
gal.    Ibid. 

11.  In  some  cases,  a  foreigner  is  not  bound  to 
take  notice  of  foreign  revenue  laws;  for,  if  he 
make  a  fair  and  final  contract  in  his  own  coun- 
try, it  is  immaterial  to  him  what  use  shall  be 
made  of  it  in  violation  of  foreign  revenue  laws. 
But  in  similar  cases,  if  a  citizen  be  knowingly 
instrumental  in  a  breach  of  the  laws  of  his 
country,  the  tribunals  of  that  country  will  not 
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affoid  him  a  remedy  ;  as  if  he  sells  goods  for 
the  purpose  of  smuggling.     Ibid. 

12.  But  if  the  contract  of  a  foreigner  is  to  be 
completed  in,  or  has  reference  to  the  laws  of  this 
country,  and  it  is  repugnant  to  those  laws,  he  is 
bound  by  those  laws,  and  must  take  notice  of 
them.     Ibid. 

13.  A  contract  was  made  for  rebuilding  fort 
Washington,  by  M.,  a  public  agent,  and  a  deputy 
quartermaster-general,  with  B..  in  the  profits  of 
which  M.  was  to  participate.  False  measures 
of  the  work  were  attempted  to  be  imposed  upon 
the  government,  the  success  of  which  was  pre- 
vented by  the  accounting  officers  of  the  trea- 
sury. A  bill  was  filed  to  compel  an  alleged 
partner  in  the  contract  to  account  for,  and  pay 
to  one  of  the  partners  in  the  transaction  one-half 
of  the  loss  sustained  in  the  execution  of  the 
contract.  The  court  said,  to  state  such  a  case, 
is  to  decide  it.  Public  morals,  public  justice, 
and  the  well  established  principles  of  all  judi- 
cial tribunals,  alike  forbid  the  interposition  of 
courts  to  lend  their  aid  to  such  purposes.  To 
enforce  a  contract  which  begun  with  the  cor- 
ruption of  a  public  officer,  and  progressed  in  the 
practice  of  known  and  wilful  deception,  can 
never  be  approved  or  sanctioned  by  a  court. 
Bartle  v.  Coleman,  4  Peters,  184. 

14.  The  law  leaves  the  parties  to  such  con- 
tracts where  it  finds  them.  If  either  has  sus- 
tained a  loss  by  the  bad  faith  of  the  particeps 
criminis,  it  is  but  a  just  infliction  for  premedi- 
tated and  deeply  practised  fraud.  He  must  not 
expect  that  a  juiiicial  tribunal  will  degrade 
itself,  by  an  exercise  of  i;s  powers,  to  shift  the 
loss  from  one  to  another,  or  to  equalize  the  bene- 
fits or  burthens  which  may  have  resulted  from 
the  violation  of  every  principle  of  morals  and 
of  law.     Ibid. 

15.  It  has  been  long  settled,  that  a  promise 
made  in  consideration  of  an  act  which  is  forbid- 
den by  the  law,  is  void  in  law.  It  will  not  be 
questioned,  that  an  act  forbidden  by  the  consti- 
tution of  the  United  States,  which  is  the  su- 
preine  law,  is  against  law.  Craig  v.  The  State 
of  Mi.'ssottri,  4  Peters,  410. 

16.  It  is  a  salutary  rule,  founded  on  morality 
and  good  policy,  and  which  recommends  itself 
to  the  good  sense  of  every  one,  that  no  man 
ou£;ht  to  be  heard  in  a  court  of  justice,  who 
seeks  to  enforce  a  contract  founded  on,  or  arising 
out  of  moral  or  political  turpitude.  Toler  v. 
Armstromr.  4  Wash.  C.  C.  R.  297. 

17.  The  rule  itself  has  sometimes  been  car- 
ried to  inconvenient  lengths  ;  the  difficulty  being 
not  in  any  unsoundness  of  the  rule  itself,  but  in 
its  fitness  to  the  particular  case  to  which  it  has 
been  applied.  Does  the  taint  in  the  original 
transaction  infect  and  vitiate  every  contract 
growing  out  of  it,  however  remotely  connected 
with  if?  This  would  be  to  extend  the  rule  be- 
yond the  policy  which  produced  it;  and  would 
lead  to  the  most  inconvenient  consequences. 
Ibid. 

18.  The  rule  is  now  clearly  settled,  that  where 
the  contract  grows  immediately  out  of,  or  iscon- 

.nected  with  an  illegal  or  immoral  act,  a  court 
of  justice  will  not  lend  its  aid  to  enforce  it.    And 
•2* 


if  the  contract  be  in  part  only  connected  with 
the  illegal  transaction,  and  growing  immediately 
out  of  it.  though  it  be  in  fact  a  new  contract,  it 
is  equally  tainted  by  it.     Jbid. 

19.  But  if  the  promise  be  unconnected  with 
the  illegal  act.  and  is  founded  on  a  new  consi- 
deration, it  is  not  tainted  by  the  act,  although  it 
was  known  to  the  party  to  whom  the  promise 
was  made;  and  although  he  was  the  contriver 
and  conductor  of  the  illegal  act.     Ibid. 


ILLEGAL  OUTFIT  OF  VESSELS  IN  PORTS 
OF  THE  UNITED  STATES. 

1.  Where  a  vessel  had  been  built  in  New 
York  for  the  purpose  of  employing  her  in  a  war 
with  England,  if  a  war  had  broken  out,  and  was 
afterwards  sold  to  a  French  citizen  who  used 
her  as  a  privateer,  the  supreme  court  refused  to 
hear  counsel  against  the  allegation  that  this  was 
an  original  construction  or  outfit  of  the  vessel  for 
the  purposes  of  war.  Moodie  v.  The  Alfred,  3 
Dall.  307;  1  Cond.  Rep.  135. 

2.  A  French  privateer  had  taken  out  her  guns, 
masts  and  sails,  which  remained  on  shore  until 
the  general  repairs  of  the  vessel  were  completed, 
and  they  were  again  put  on  board;  after  which 
she  sailed  on  a  cruise,  and  captured  a  British 
vessel,  which  she  sent  into  Charleston.  On  a 
claim  to  restitution,  on  the  ground  that  the  priva- 
teer had  been  originally  fitted  out  in  the  United 
States,  in  a  neutral  port,  the  court  decided,  that 
the  mere  replacement  of  her  force  could  not  be 
considered  an  augmentation,  even  if  an  augmen- 
tation of  force  could  be  considered  a  cause  for 
restoration.  Moodie  v.  The  Sloop  Phabe  Ann,  3 
Dall.  313;  1  Cond.  Rep.  139. 

3.  A  neutral  nation  may,  if  so  dispo.sed,  \rith- 
out  a  breach  of  her  neutrality,  grant  permission 
to  both  belligerents  to  equip  their  vessels  of  war 
within  her  territories.  But  without  such  per- 
mis.sion,  the  subjects  of  such  belligerent  powers 
have  no  right  to  equip  vessels  of  war,  or  to  aug- 
ment their  force,  either  with  arms  or  men,  with- 
in the  neutral  territory.  The  Alerta  v.  Bias 
Moran,  9  Cranch,  359;  3  Cond.  Rep.  425. 

4.  Such  unauthorized  acts  violate  the  sove- 
reignty and  rights  of  a  neutral  nation.  All  cap- 
tures made  by  such  equipments,  are  illegal  in 
respect  to  such  nation  ;  and  it  is  competent  for 
her  courts  to  punish  the  offenders;  and  if  prizes 
are  brought  within  their  jurisdiction,  to  order 
and  cause  them  to  be  restored.     Ibid. 

5.  It  is  immaterial  whether  the  persons  taken 
on  board  in  the  neutral  port,  were  native  Ameri- 
can citizens,  or  foreigners  domiciled  in  the  Uifited 
States.  Neither  the  law  of  nations,  nor  the  act 
of  congress  recognises  any  distinction,  except  to 
the  subjects  of  the  state  in  whose  service  they 
are  enlisted  transiently  in  the  United  States. 
Ibid. 

6.  An  augmentation  of  force,  or  an  illegal  out- 
fit affects  only  captures  made  during  the  original 
cruise.  The  offence  terminates  at  the  end  of  the 
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voyage,  and  does  not  affect  subsequent  transac- 
tio'ns"  But  as  to  captures  made  during  the  same 
cruise,  the  doctrine  has  been  long  established, 
that  such  illegal  augmentation  of  force  is  a  vio- 
lation ot"  tlie  law  of  iuitions.  as  well  as  of  our  own 
municipal  laws:  and  as  a  violation  of  our  neu- 
trality, it  atlects  the  captures  subsequently  made, 
with'the  character  of  torts;  and  juslilies  and  re- 
quires a  restitution  of  the  property  to  such  persons 
as  have  been  injured  by  such  misconduct.  The 
Santissima  lytuidad,  7  VVheat.  283  ;  5  Coad.  Kep. 
284. 

7.  The  practice  is  now  fully  established,  that 
prizes  made  by  vessels  which  have  violated  the 
acts  of  congress,  enacted  for  the  preservation  of 
the  neutrality  of  the  United  States,  if  brought 
within  her  territory,  shall  be  restored.  The  (Jran 
Para,  7  Wheat.  471 ;  5Cond.  Rep.  328. 

8.  It  has  never  been  held,  that  the  offence 
adheres  to  the  vessel  under  whatever  change 
of  circumstances  takes  place;  nor  that  it  does 
not  terminate  when  the  cruise  for  which  the 
illegal  outfit  was  made  shall  have  ended.  But 
if  this  termination  was  merely  colourable,  and 
the  vessel  was  equipped  with  an  intention  of 
being  employed  on  the  cruise  during  which  the 
capture  was  made,  the  violation  is  not  purged. 
Ibid. 

9.  Property  belonging  to  a  friendly  power, 
captured  on  the  high  seas  by  a  privateer  armed 
and  fitted  out  by  citizens  of  the  United  States, 
in  the  waters  of  the  United  States,  as  a  vessel 
of  war,  and  commanded  by  a  citizen  of  the  United 
Stales,  is  illegally  captured;  and  must  be  re- 
stored to  her  owner,  if  brought  within  our  juris- 
diction. The  Fanny,  9  Wheat.  658  ;  5  Cond.  Rep. 
722. 

10.  A  French  privateer,  fitted  out  in  the  United 
States,  and  commissioned  as  a  privateer,  by  the 
French  minister  residing  near  the  United  Slates, 
being  proscribed  by  the  President  of  the  United 
States,  dismantled  and  sold  in  Charleston,  was 
afterward  fitted  out  for  war  in  a  foreign  port,  and 
■was  commissioned  by  France.  Captures  made 
by  her  are  not  illegal,  and  are  no  violation  of  the 
neutrality  of  the  United  States.  Williamson  v. 
The  Betsy.  Bee's  Adm.  Decis.  67. 

11.  The  laws  of  neutrality  and  nations  do  not. 
•  in  any  case,  interdict  vessels  from  going  to  sea 

armed  and  fitted  for  defensive  war.  The  British 
Consul  of  Charleston  v.  The  Mermaid,  Bee's  Adm. 
Decis.  69. 


ILLEGITIMACY. 


1.  Previous  to  the  year  1775,  H.  S.  in  Virginia, 
cohabited  with  A.  W.,  and  had  by  her  the  ap- 
pellants, whom  he  recognised  as  his  children. 
In  1775,'he  made  his  will,  which  was  duly  proved 
after  his  decease,  in  which  he  described  them 
as  children  of  himself  and  of  his  wife  A.,  and 
devised  the  whole  of  his  estate  to  them  and  to 
thoir  mother.  In  June,  1776.  he  was  appointed 
a  colonel  in  the  Virginia  line,  upon  the  conti- 
nental establishment,  and  died  in  the  service, 
having,  in  July  177G,  interraariied  with  the  mo-    been  taken. 


ther,  and  died  leaving  her  pregnant  with  a  child, 
who  was  afterwarils  born,  and  named  R.  S. 
After  the  death  of  H.  S.  and  the  birth  of  hin 
posthumous  son,  a  warrant  for  a  tract  of  military 
lands  was  granted  by  the  state  of  Virginia,  to  the 
posthumous  son,  1{.  S.,  who  died  in  175)6,  in  his 
minority,  without  \\  ife  or  children,  anil  without 
liaving  located  or  disposed  of  the  warrant.  Mis 
mother  also  died  before  1796.  Held,  that  the 
illegitimate  children  of  H.  S.  were  not  entitled 
to  the  lands  as  devisees  under  his  will,  undtsr 
the  act  of  assembly;  nor  did  the  will  so  far 
operate,  as  to  render  them  capable  of  taking 
uiuler  the  act,  as  being  named  his  legal  repre- 
sentatives in  the  will.  Stcvenson^s  Heirs  \.Sul- 
livant,  5  Wheat.  207;  4  Cond.  Rep.  636. 

2.  The  appellants  were  not  legitimated  by  the 
marriage  of  H.  S.  with  their  mother  and  his  re- 
cognition of  them  as  his  children,  under  the  nine- 
teenth section  of  the  act  of  descents  of  Virginia, 

1785,  which  took  efTect  on  the  1st  of  January, 

1787.     Ibid. 

3.  The  appellants  were  not,  as  illegitimate 
children  of  H.  S.  and  A.  W.,  capable  of  inherit- 
ing from  R.  S.  under  the  act  of  descents  of  Vir- 
ginia.    Ibid. 

4.  The  presumption  of  law  is  in  favour  of  the 
legitimacy  of  a  child  born  in  wedlock  ;  but  this 
presumption  may  be  rebutted  by  other  testimony. 
It  is  true,  that  a  mere  probability  of  non-access 
by  the  husband  is  not  sufficient  to  repel  the  pre- 
sumption ;  but  it  is  not  necessary  for  the  party 
objecting  to  the  legitimacy,  to  prove  that  non- 
access  was  impossible.  If  the  evidence  places 
the  non-access  beyond  all  reasonable  doubt,  it  is 
sufficient  to  repel  the  presumption  of  legitimacy. 
Stegnll  et  al.  v.  SlegalVs  AdnVr  et  ol.,  2  Brockenb. 
C.  C.  R.  256. 

5.  If  a  man  marries  a  woman  in  such  an  ad- 
vanced stale  of  pregnancy  that  the  situation  of 
his  wife  must  have  been  known  to  him,  it  must 
be  considered  as  a  recognition  of  the  child,  after- 
wards born,  as  his  own  :  any  conduct  of  the 
husband  after  the  birlh,  indicating  a  belief  that 
the  child  is  his,  is  decisive.  But  if  the  marriage 
takes  place  where  the  pregnancy  is  probably 
unknown  ;  where  the  acquaintance  between  the 
parlies,  most  probably,  commenced  too  late  for 
the  husband,  according  to  the  law  of  gestation, 
to  be  the  father  of  the  child  afterwards  born  ; 
where  the  common  opinion  of  the  neighbouihood 
assigns  the  child  to  another  man  ;  when  the  boy 
grows  up,  not  in  the  house  of  the  husband  of  the 
vi'oman,  nor  looking  on  him  as  a  father,  nor  being 
considered  as  a  son,  and  the  reputation  of  the 
woman  is  not  good  ;  these  are  all  circumstances 
which  go  strongly  to  repel  the  presumption  of 
legitimacy.  A  court  of  equity  should  direct  an 
issue  to  try  the  fact  of  legitimacy,  where  such 
circumstances,  as  above  narrated,  are  supported 
by  the  depositions  in  the  cause.     Ibid. 

6.  The  unsworn  declarations  of  the  mother, 
that  her  son  born  six  months  after  marriage  is 
the  son  of  another  man,  are  not  admis.'^ible  to 
prove  his  illegitimacy  ;  and  a  fortiori,  the  decla- 
rations of  that  man  are  not  admissible.  If  their 
evidence  is  proper,  their  depositions  should  have 
Ibid. 
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7.  The  general  report  of  the  neighbourhood 
on  the  question  of  legitimacy  is  not  to  be  disre- 
garded ■  but  its  weight  depends  on  the  circum- 
stances of  the  case,  on  the  remoteness  of  the 
time  when  the  fact  occurred,  and  the  difRculty 
of  producing  any  positive  evidence  respecting  it. 
Ibid. 


ILLICIT  TRADE. 

1.  General  principles  Page  19 

2.  Trading  under  licenses  from  the  enemy 20 


1.  General  Principles. 


1.  Property  engaged  in  illicit  trade  with  the 
enemy,  must  be  condemned  to  the  captors,  not 
to  the  United  States.  The  Salhj,  Porter,  Blaster, 
8  Cranch,  382  ;  3  Cond.  Kep.  177. 

2.  A  vessel  owned  by  citizens  of  the  United 
States,  sailed  from  Naples  in  the  year  1812,  for 
the  United  States,  with  a  cargo,  and  a  British 
license  to  carry  the  same  to  England.  On  her 
passage,  hearing  of  the  war,  she  altered  her 
course  for  Encland,  was  captured  by  the  British, 
carried  into  Ireland,  libelled  and  acquitted,  sold 
her  cargo,  and  after  a  detention  of  seven  months 
in  Ireland,  purchased  a  return  cargo  in  England, 
sailed  for  the  United  States,  and  was  captured 
by  an  American  privateer.  The  vessel  and 
caro-o  were  condemned  as  prize  to  the  captors. 
The  Alexander,  8  Cranch,  169;  3  Cond.  Rep.  72. 

3.  If  a  citizen  of  the  United  States  establishes 
his  domicil  in  a  foreign  country,  between  which 
and  the  United  States  hostilities  afterwards 
break  out,  any  property  shipped  by  him  before 
knowledge  of  the  war,  and  captured  by  an  Ame- 
rican cruiser  after  the  declaration  of  war,  will 
be  condemned  as  prize.  The  Venus,  8  Cranch, 
253;  3  Cond.  Rep.  109. 

4.  Illegal  traffic  stamps  a  hostile  character  on 
the  property,  and  attaches  to  it  all  the  penal 
consequences  of  enemy  ownership.  The  Sally, 
8  Cranch,  382;  3  Cond.  Rep.  179. 

5.  The  property  of  a  citizen  does  not  become 
divested,  ipso  facto,  by  the  mere  act  of  illicit 
intercourse  with  the  enemy  ;  the  property  is  only 
liable  to  be  condemned  as  enemy's  property,  or 
as  adhering  to  the  enemy,  if  rightfully  captured 
during  the  voyage.  The  Thomas  Gibbons,  8 
Cranch,  421 ;  3  Cond.  Rep.  193. 

6.  A  vessel  sailing  to  an  enemy  port,  after 
knowledge  of  the  war,  and  captured,  bringing 
thence  a  cargo  consisting  chiefly  of  enemy  goods, 
is  liable  to  confiscation  as  prize  of  war.  The  St. 
Lawrence,  8  Cranch,  434;  3  Cond.  Rep.  202. 

7.  Trading  with  the  enemy  is  not  excused  by 
the  necessity  of  obtaining  funds  to  pay  the  ex- 
penses of  the  ship;  nor  by  the  opinion  of  an 
American  minister  expressed  to  the  master,  that 
by  undertaking  the  voyage  he  would  violate  no 
law  of  the  United  Slates.  The  Joseph,  8  Cranch, 
451;  3  Cond.  Rep.  212. 

8.  If,  upon  the  breaking  out  of  a  war,  a  citi- 
zen has  a  right  to  withdraw  his  property  from 
the  enemy's  country,  it  is  necessary  it  should  be 


exerci.sed  with  due  diligence,  and  within  a  rea- 
sonable time  after  the  knowledire  of  hostilities. 
The  St.  Lawrence,  9  Cranch,  120;  3  Cond.  Rep. 
301. 

9.  If  a  cargo  be  innocently  put  on  board  in  an 
enemy's  country,  if  at  that  time  the  importation 
be  lav.'ful,  it  cannot  be  rendered  unlawful  by  a 
detention,  occasioned  in  the  course  of  the  voy- 
age, either  by  the  perils  of  the  sea  or  the  act  of 
the  enemy  :  unless  this  effect  be  produced  by 
some  positive  act  of  the  legislature.  The  Mary, 
9  Cranch,  126;  3  Cond.  Rep.  306. 

10.  An  American  citizen  is  equally  guilty  of 
trading  with  the  enemy,  whether  that  trade  is 
carried  on  between  a  hostile  port  and  the  United 
States,  or  between  such  port  and  any  foreign  na- 
tion. The  Rugen,  1  Wheat.  62;  3  Cond.  Rep. 
485. 

11.  The  ofTence  of  trading  with  the  enemy  is 
complete,  the  moment  a  vessel  sails  with  inten- 
tion to  carry  her  cargo  to  a  hostile  port.     Ibid. 

12.  A  subject  of  a  state  at  war  cannot,  under 
cover  of  neutral  muniments,  however  regularly 
procured,  or  formal,  violate  with  impunity  his 
duty  and  allegiance  to  his  own  country.     Ibid. 

13.  All  trade  with  the  enemy,  unless  with  the 
permission  of  the  sovereign,  is  interdicted;  and 
subjects  the  property  engaged  in  it  to  the  pen- 
alty of  confiscation.  The  Rapid,  1  Gallis.  C.  C. 
R.  295. 

14.  All  communication  and  intercourse  with 
the  enemy  is  prohibited,  and  it  is  in  nowise  im- 
portant, whether  the  property  engaged  in  the  in- 
imical communication  be  bought  and 'sold,  or 
merely  transported  and  shipped.     Ibid. 

15.  A  citizen  of  the  United  States  cannot  law- 
fully withdraw  his  property,  acquired  before  the 
war,  from  the  enemy's  country,  after  he  has 
knowledge  of  the  war,  without  permi.ssion  of 
government.  The  St.  Latcrence,  1  Gallis.  C.  C. 
R.  467. 

16.  If  a  vessel  be  sent  from  the  United  States, 
after  knowledge  of  the  war,  to  the  enemy's 
country  to  withdraw  such  property,  the  vessel 
antl  cargo  are  subject  to  capture  and  condemna- 
tion, jure  belli.     Ibid.  295. 

17.  The  property  of  citizens  taken  trading 
with  the  enemy,  is  considered  as  quasi  enemy's 
property.     Ibid. 

18.  A  trade  to  a  neutral  port,  during  war,  is 
not  rendered  illegal  from  the  mere  circumstance 
that  the  interest's  of  the  enemy  are  thereby 
aided,  or  his  policy  enforced  :  it  must,  before  it 
can  be  liable  to  condemnation  on  that  ground, 
be  carried  on,  on  account  of  the  enemy,  under 
contract  with  him,  destined  for  his  use,  or  volun- 
tarily incorporated  into  his  service  by  licenses. 
The  Liverpool  Packet,  1  Gallis.  C.  C.  R.  513. 

19.  The  circumstance  that  a  neutral  is  en- 
gaged in  enemy  navigation  does  not  subject  all 
his  trade  from  the  neutral  country,  on  neutral 
voyages,  to  the  enemy  character.     Ibid. 

207  Every  voyage  from  an  enemy  port,  espe- 
cially with  a  cargo  on  board,  and  without  the 
license  of  the  government,  carries  with  it  a  pre- 
sumption of  illecal  traffic  and  hostile  interests, 
from  which  nothing  but  the  most  explicit  proofs 
by  the  claimants  can  relieve  the  cause.     The 
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presumption  of  illegal  traffic  arises,  iiotwilh- 
slamling  any  papers  or  any  explanation  of  the 
persons  fouiul  on  board  ;  the  captors  have  a  right 
to  bring  the  property  in,  and  subject  the  whole 
to  tlie  ailjuilication  of  a  competent  tribunal.  In 
such  case  damages  and  costs  are  never  to  be  ad- 
judged as  against  the  captors.     Ibid. 

21.  If,  after  a  knowledge  of  the  war,  an 
American  vessel  go  to  an  enemy  port,  and  take 
in  a  carijo  there,  the  vessel  anil  cargo  are  liable 
to  conliscation  for  trading  with  the  enemy.  The 
Alcjandci;  1  Gallis.  C.  C.  R.  532. 

22.  If  an  American  vessel,  after  knowledge 
of  the  war.  proceed  from  a  neutral  to  a  hostile 
port  on  freight,  it  is  a  trading  with  the  enemy, 
which  subjects  ihe  vessel  to  forfeiture  ;  and  she 
is  liable  therefor  on  her  return  voyage  to  the 
United  States.  The  Joseph,  1  Gallis.  C.  C.  U. 
645. 


31.  A  voyage  from  an  enemy  port  with  a 
cargo  on  board,  without  the  license  of  the  go- 
vernment, is  of  itself  a  probable  cause  for  cap- 
ture. 2'hc  Liverpool  Packet,  1  Gallis.  C.  C.  R. 
513. 

32.  A  trade  to  a  neutral  port  is  not  illegal,  al- 
though the  public  enemy  derive  benelit  thereby, 
uidess  such  trade  be  considered  in  connexion 
with,  or  subservient  to  hostile  interests  d 
policy.     Ibid. 

33.  The  United  States  may  proceed  against 
property  found  engaged  in  trade  with  the  ene- 
my, as  prize  of  war.  The  Eliza,  2  Gallis.  C.  C. 
R.  4. 

34.  At  common  law,  any  individual  might 
.seize  for  the  king;  and  upon  this  ground  it  has 
been  held,  that  public  or  private  armed  ships 
may  seize  for  violation  of  a  statute.  But,  in 
such  case,  it  is  at  the  peril  of  the  party  making 


23.  In  cases  of  trading  with  the  enemy,  the  |  the  seizure.  The  Rover,  2  Gallis.  C.  C.  R.  241. 
property  is  deemed  quasi  enemy's  property,  and  j  35.  Action  of  assumpsit  to  recover  the  balance 
it  is  condemned  to  the  captors,  and  not  to  the  i  of  an  account  current  for  merchandise  purchased 
United  States.     Ibid.  in   England  by  order  of  the  defendants.     The 

24.  No  principle  of  national  or  municipal  law  \  defence  wa.s,  that  tlie  contract  was  made  during 
is  better  settled,  than  that  all  contracts  with  an  \  the  war,  and  therefore  void.  By  the  court : — 
enemy,  made  during  war,  are  utterly  void.    The  \  The  doctrine  is  not  to  be  questioned  at  this  day. 


Emulous,  1  Gallis.  C.  C.  R.  563. 

25.  A  shipment  made  from  the  enemy's  coun- 
try, after  a  knowledge  of  the  war,  by  an  Amer- 
ican citizen,  subjects  the  properly  to  condemna- 
tion as  prize  of  war.  The  Mary,  1  Gallis.  C.  C. 
R.  620. 

26.  J^  shipment  made,  after  a  known  war,  by 
an  American  citizen,  subjects  the  property  to 
condemnation  as  prize  of  war.  The  Diana,  2 
Gallis.  C.  C.  R.  93. 

27.  If  an  American  vessel  take  on  board  a 
cargo  from  an  enemy's  ship,  under  the  pretence 
that  it  is  ransomed,  it  is  an  illegal  traffic,  for 
which,  by  the  law  of  war,  she  is  liable  to  con- 
demnation as  prize  of  war;  and  may  be  seized 
on  the  return  voyage.  The  Lord  Wellington,  2 
Gallis.  C.  C.  R.  103. 

28.  A  citizen  of  the  United  States  may  law- 
fully draw  a  bill  on  a  subject  of  a  foreign  power, 
with  whom  we  are  at  war;  such  an  act  not  lead- 
ing to  any  injurious  intercourse,  nor  amounting 
to  a  trading  with  the  enemy.  United  States  v. 
Barker,  Paine's  C.  C.  R.  157. 

29.  An  American  vessel,  after  the  commence- 
ment of  hostilities  with  Great  Britain,  sailed, 
having  on  board  a  messenger  from  the  British 
minister  in  the  United  States,  with  despatches 
for  his  government,  and  a  letter  of  protection 
from  British  capture  ;  this  is  a  sufficient  cause 
of  condemnation.  The  Tulip,  3  Wash.  C.  C.  R. 
181. 

30.  All  contracts  with  an  enemy,  are  not  ne- 
cessarily void.  Cases  of  extreme  necessity, 
form  exceptions  to  the  rule.  Contracts  made 
under  license  of  the  government,  whether  they 
arise  directly  or  collaterally,  out  of  the  licensed 
trade  ;  or  if  the  enemy,  with  whom  the  contract 
is  made,  be  in  the  hostile  country,  by  license  of 
that  government,  (cases  of  ransom  bonds,)  so 
contracts  made  by  prisoners  of  war,  for  their 
subsistence,  are  also  exceptions.  The  William 
Pcnn,  3  Wash.  C.  C.  R.  484. 


that  during  a  state  of  hostility,  the  citizens  of 
the  hostile  states  are  incapable  of  contracting 
with  each  other.  Scholejleld  v.  Eichclberger,  7 
Peters,  586. 

36.  To  say  that  this  rule  is  without  exception, 
would  be  assuming  too  great  latitude.  The 
question  has  never  yet  been  examined,  whether 
a  contract  for  necessaries,  or  even  for  money  to 
enable  the  individual  to  get  home,  could  not  be 
enforced;  and  analogies  familiar  to  the  law,  as 
well  as  the  influence  of  the  general  rule,  in  in- 
ternational law,  that  the  severities  of  war  are  to 
be  diminished  by  all  safe  and  practical  means, 
might  be  appealed  to  in  support  of  such  an 
exception.  But  at  present,  it  may  be  safely 
affirmed,  that  there  is  no  recognized  exception, 
but  permission  of  a  state  to  its  own  citizens: 
which  is  also  implied  in  any  treaty  stipulation 
to  that  efl!"ect,  entered  into  with  a  belligerent. 
Ibid. 

2.  Trading;  under  Licenses  from  the  Enemy. 

37.  The  sailing  of  a  ves.sel  under  the  license 
and  pas.sport  of  protection  of  the  enemy,  in  fur- 
therance of  his  views  and  interests,  constitutes 
such  an  act  of  illegality  as  subjects  the  ship  and 
cargo  to  confiscation  as  prize  of  war.  The  Julia, 
8  Cranch,  181 ;  3  Cond.  Rep.  75. 

38.  The  acceptance  and  use  of  an  enemy's 
license,  on  a  voyage  to  a  neutral  port,  prosecuted 
in  furtherance  of  the  enemy's  avowed  objects, 
is  illegal,  and  subjects  vessel  and  cargo  to  con- 
fiscation. The  Aurora,  8  Cranch,  203;  3  Cond. 
Rep.  88. 

39.  It  is  not  necessary,  in  order  to  subject  the 
property  to  condemnation,  that  the  person  grant- 
ing the  license  should  be  duly  authorized  to 
grant  it,  provided  the  person  receiving  it  takes 
it  with  the  expectation  it  will  protect  his  pro- 
perty from  the  enemy.     Ibid. 

40.  Sailing  with  the  intention  to  further  the 
views  of  the  enemy,  is  sufficient  to  condemn 
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the  property,  although  that  intention  be  frus- 
trated by  capture.     Ibid. 

41.  An  American  ship  sailing  from  England, 
in  August,  1812j  in  consequence  of  the  repeal 
of  the  British  orders  in  council,  and  compelled 
by  dangers  of  the  seas,  to  put  into  Ireland, 
where  she  was  necessarily  detained  until  April, 
1813,  when  she  sailed  again  for  the  United 
States,  under  the  protection  of  a  British  license, 
being  captured  on  the  voyage  by  an  American 
privateer,  was  protected  by  the  president's  letter 
of  instructions  of  August  28th,  1812.  The  con- 
tinuity of  the  voyage  was  not  broken.  The 
Mary,  9  Cranch,  126;  3  Cond.  Rep.  306. 

42.  Navigating  under  an  enemy's  license  is 
cause  of  condemnation,  and  is  closely  connected 
with  the  offence  of  trading  with  the  enemy;  in 
both  cases,  the  knowledge  of  the  agent  will 
affect  the  principal,  although  he  may,  in  reality, 
be  ignorant  of  the  fact.  The  Hiram,  1  Wheat. 
440;  3  Cond.  Rep.  615. 

43.  By  the  general  law  of  war.  every  Ameri- 
can ship  sailing  under  the  pass  or  license  of  the 
enemy,  or  trading  with  the  enemy,  is  deemed 

o  be  an  enemy's  ship,  and  forfeited  as  prize. 
.f  captured  on  the  high  seas  by  a  commis- 
£ioned  vessel,  the  property  may  be  condemned 
to  the  captors  as  enemy's  property:  if  captured 
by  an  uncommissioned  ship,  the  capture  is  still 
valid,  and  the  property  must  be  condemned  to 
the  United  States.  The  Caledonian,  4  Wheat. 
100;  4  Cond.  Rep.  401. 

44.  In  cases  where  trade  has  been  carried  on 
with  the  enemy,  under  license,  and  a  capture 
has  been  made  without  a  disclosure  of  the 
license,  and  where  there  seemed  a  colour  for 
the  capture,  on  restoration  the  captors  are  al- 
lowed their  expenses.  The  Joseph,  1  Galiis.  C. 
C.  R.  645. 

45.  A  vessel  and  cargo  which  is  liable  to  cap- 
ture as  enemy's  property,  ox  for  sailing  under 
the  pass  or  license  of  the  enemy,  or  for  trading 
with  the  enemy,  maybe  seized  after  her  arrival 
in  a  port  of  the  United  States,  and  condemned 
as  prize  of  war.  The  delictum  is  not  purged  by 
the  termination  of  the  voyage.  The  Caledonian, 
4  Wheat.  100;  4  Cond.  Rep.  401. 

46.  The  sailing  under  the  enemy's  license, 
constitutes,  of  itself,  an  act  of  illegality,  which 
subjects  the  property  to  confiscation,  without  re- 
gard to  the  object  of  the  voyage,  or  port  of  des- 
tination. The  Adriadne,  2  Wheat.  143;  4  Cond. 
Rep.  70. 

47.  The  use  of  a  license,  or  pass  from  the 
enemy,  being  unlawful,  one  citizen  has  no  right 
to  sell  to  another  such  license  or  pass,  to  be  used 
on  board  an  American  vessel ;  and  no  recovery 
can  be  had  in  a  suit  instituted  in  such  illegal 
contract.  Patton  v.  Nicholson,  3  Wheat.  204  ;  4 
Cond.  Rep.  235. 

48.  Licenses  are  now  construed  with  great 
liberality  as  to  time  and  objects.  It  is  a  general 
rule,  that  where  no  fraud  has  been  meditated  or 
committed,  and  the  parties  have  been  prevented 
from  carrying  the  license  into  literal  execution. 
by  a  power  which  they  could  not  control,  they 
shall  be  entitled  to  the  benefit  of  its  protection, 
although  the  terms  have  not  been  literally  and 


strictly  fulfilled.     The  George,  1  Mason's  C.  C. 
R.  24. 

49.  The  second  section  of  the  act  of  August 
2d,  1813,  ch.  585,  which  provides  that  any  ship 
of  the  United  States,  sailing  under  or  found  on 
the  high  seas,  using  a  British  license,  shall  be 
liable  to  condemnation  as  prize,  is  merely  in 
affirmance  of  the  general  law  of  prizes.  It  is 
confined  to  captures  made  by  commissioned 
ships  during  the  continuance  of  the  illegal  voy- 
age. It  is  the  actual  use  of  the  license  at  the 
time  of  the  seizure,  and  not  the  former  use  in 
a  previous  voyage,  which  authorizes  the  .search 
and  capture.  The  authority  to  seize  also,  is 
given  only  to  commissioned  ships,  and  it  is  not 
extended  to  the  mere  civil  officers  of  the  go- 
vernment.   The  Saunders,  2  Galiis.  C.  C.  R.  210. 

50.  Carrying  despatches  to  the  enemy  is  cause 
of  condemnation.  The  Tulip,  3  Wash.  C.  C.  R. 
637. 


ILLINOIS  LAND  TITLES. 

1.  Ejectment  for  a  tract  of  land  in  Cook 
county,  Illinois,  being  a  fractional  section,  em- 
bracing the  military  post  called  Fort  Dearborn, 
at  the  time  of  the  institution  of  the  suit,  in  the 
possession  of  the  defendant,  as  the  commanding 
officer  of  the  United  States.  The  post  was 
established  in  1804,  and  was  occupied  by  the 
troops  of  the  United  States  until  August  16th, 
1812,  when  the  troops  were  massacred,  and  the 
fort  taken  by  the  enemy.  It  was  reoccupied  by 
the  United  States  in  1816,  and  continued  to  be 
so  held  until  May  1823,  during  which  time  some 
factory  houses,  for  the  use  of  the  Indian  depart- 
ment, were  erected  on  it.  It  was  evacuated  by 
order  of  the  war  department,  in  1823,  and  was 
by  order  of  the  department  again  occupied  by 
troops  in  1828,  as  one  of  the  military  posts  of 
the  United  States;  was  again  evacuated  in  1831, 
the  government  having  authorized  a  person  to 
take  and  keep  possession  of  it.  It  was  again 
occupied  by  troops  of  the  United  States  in  1832, 
and  continued  so  to  be  at  the  commencement 
of  this  suit,  being  generally  known  at  Chicago, 
to  be  occupied  as  a  mihtary  post  of  the  United 
States.  The  buildings  about  the  garrison  were 
not  sold  in  1831,  when  it  was  evacuated ;  al- 
though a  great  part  of  the  moveable  property  iij 
and  about  it  was  sold.  In  1817.  Beaubean  bought 
of  an  army  contractor,  for  one  thousand  dollars, 
a  house  built  on  the  land.  There  was  attached 
to  the  house  an  enclosure,  occupied  as  a  garden 
or  field,  of  which  Beaubean  continued  in  posses- 
sion until  1836.  In  1823,  the  factory  houses  oq 
the  land  were  sold  by  order  of  the  secretary  of 
war,  and  were  bought  by  Beaubean,  for  five 
hundred  dollars.  Of  these  he  took  possession, 
and  continued  to  occupy  them,  and  to  cuUivata 
the  land,  without  interruption  by  the  United 
States,  until  the  commencement  of  this  suit. 
The  United  States,  in  May,  1834,  built  a  light- 
house on  the  land,  and  have  kept  twenty  acres 
enclosed  and  cultivated.  The  land  was  sur- 
veyed by  the  government  of  the  United  States 
in   1821;  and  in   1824,   at  the  instance  of  the 
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Iiuiian  aiirnt  at  Chicago,  the  secretary  at  war 
retiuestcil  tlie  commissioner  of  the  general  laiul- 
ortice  to  reserve  tliis  land  for  the  accommoda- 
tion and  protection  of  the  properly  of  the  Indian 
agency,  who,  in  1S21,  inforiiied  the  secretary  at 
war  that  he  had  directed  this  section  of  land  to 
be  reserved  from  sale  for  military  pnrposes.  In 
May,  1831,  Beanb'-an  claimed  this  land,  at  the 
land-oHice  in  Palestine,  for  pre-emption.  This 
claim  was  rejected,  and,  by  the  commissioner 
of  the  land-otrice,  he  was,  in  February  1832, 
informed  that  the  laml  was  reserved  for  military 
pnr[X)ses.  This  information  was  also  given  to 
others  who  applied  on  his  behalf.  In  i834,  he 
applied  for  this  land  to  the  office  in  Danville, 
and  his  application  was  rejected.  In  1835,  Beau- 
bean  applied  for  the  land  to  the  land-office  at 
Chicago,  when  his  claim  to  pre-emption  was 
allowed,  and  he  paiil  the  purchase  money,  and 
procured  the  register's  certificate.  Beaubean 
sold  and  conveyed  his  interest  to  the  plaintiff'  in 
the  ejectment.  Held,  that  Beaubean  acquired 
no  title  to  the  land  by  his  entry ;  and  that  the 
right  of  the  United  States  to  the  land  was  not 
divested  or  affected  by  the  entry  at  the  land- 
office  at  Chicago  ;  or  by  any  of  the  previous  acts 
of  Beaubean.     JVilcox  v.  31'ConneU,  13  Peters. 

2.  The  decision  of  the  register  and  receiver 
of  a  land-office,  in  the  absence  of  fiaud,  would 
be  conclusive  as  to  the  facts  that  the  applicant 
for  the  land  was  then  in  possession,  and  of  his 
cultivating  the  land  during  the  preceding  year: 
because  these  questions  are  directly  submitted 
to  those  officers.  Yet  if  they  undertake  to  grant 
pre-emptions  to  land  on  which  the  law  declares 
they  shall  not  be  granted,  then  ihey  are  acting 
upon  a  subject-matter  clearly  not  within  their 
jurisdiction;  as  much  so  as  if  a  court,  whose 
jurisdiction  was  declared  not  to  e.xtend  beyond 
a  given  sum,  should  attempt  cognizance  of  a 
case  beyond  that  sum.     Ibid. 

3.  Appropriation  of  land  by  the  government 
is  nothing  more  or  less  than  setting  it  apart  for 
some  particular  use.  In  the  case  before  the 
court  there  has  been  an  appropriation  of  the 
land,  not  only  in  fact,  but  in  law  ;  for  a  military 
post,  for  Indian  agency,  and  for  the  erection  of 
a  licht-house.     Ibid. 

4.  By  the  act  of  congress  of  1830,  all  lands 
are  e.xempted  from  pre-emption  which  are  re- 
served from  sale  by  order  of  the  President  of 
the  United  States.  The  President  speaks  and 
acts  through  the  heads  of  the  several  depart- 
ments, in  relation  to  subjects  which  appertain 
to  their  respective  duties.  Both  military  posts, 
and  Indian  affairs,  including  agencies,  belong  to 
the  war  department.  A  reservation  of  lands 
made  at  the  request  of  the  secretary  of  war, 
for  purposes  in  his  department,  must  be  consi- 
dered as  made  by  the  President  of  the  United 
States,  within  the  terms  of  the  act  of  coneress. 
Ibid. 

5.  Whensoever  a  tr^ct  of  land  shall  have  once 
been  legally  appropriated  to  any  purpose,  from 
that  moment  the  land  thus  appropriated  becomes 
severed  from  the  mass  of  public  lands ;  and  no 
subsequent  law,  or  proclamation,  or  sale,  would 
be  construed  to  embrace  it,  or  to  operate  upon 


it  ;  although  no  other  reservation  were  made  of 
it.     Ibid.  ' 

6.  The  right  of  pre-emption  was  a  bounty 
e.xtonded  to  st>ltlers  and  occupants  of  the  jjubllc 
domain.  This  bounty,  it  cannot  be  supposed, 
was  ilesigned  to  be  extentieil  to  the  sacrilice  of 
public  establishmenl.s,  or  of  great  public  inte- 
rests.    Ibid. 

7.  Nothing  passes  a  perfect  title  to  public 
lands,  with  the  exception  of  a  few  cases,  but  a 
patent.  The  exceptions  are  where  congress 
grants  lands,  in  words  of  present  grant.  The 
general  rule  applies  as  well  to  pre-emptions,  as 
to  other  purchases  of  public  lands.     Ibid. 

8.  The  act  of  the  legislature  of  Illinois,  giving 
a  right  to  the  holder  of  a  register's  certificate 
of  the  entry  of  public  lands  to  recover  posses- 
sion of  such  lands  in  an  action  of  ejectment, 
does  not  api)ly  to  cases  where  a  paramount  title 
to  the  lands  is  in  the  hands  of  the  defemlant,  or 
of  those  he  represents.  The  e.xception  in  the 
law  of  Illinois,  applies  to  cases  in  which  the 
United  States  have  not  parted  with  the  title  to 
the  land,  by  granting  a  patent  for  it.     Ibid. 

9.  A  state  has  a  perfect  right  to  legislate  as 
she  may  please  in  regard  to  the  remedies  to  be 
prosecuted  in  her  courts,  and  to  regulate  the 
disposition  of  the  property  of  her  citizens,  by 
descent,  devise,  or  alienation.  But  congress  are 
invested,  by  the  constitution,  with  the  power  of 
disposing  of  the  public  land,  and  making  need- 
ful rules  and  regulations  respecting  it.     Ibid. 

10.  Where  a  patent  has  not  been  issued  for  a 
part  of  the  public  lands,  a  state  has  no  power 
to  declare  any  title,  less  than  a  patent,  valid 
against  a  claim  of  the  U'litetl  States  to  the  land, 
or  against  a  title  held  under  a  patent  granted  by 
the  United  States.     Ibid. 

1 1 .  Whenever  the  question  in  any  court,  state 
or  federal,  is,  whether  the  title  to  property  which 
had  belonged  to  the  United  States  has  passed, 
that  question  must  be  resolved  by  the  laws  of 
the  United  States.  But  whenever  the  property 
has  passed,  according  to  those  laws,  then  the 
property,  like  all  other  in  the  state,  is  subject  to 
state  legislation  ;  so  far  as  that  legislation  is  con- 
sistent with  the  admission  that  the  title  passed 
and  vested  according  to  the  laws  of  the  United 
States.     Ibid. 


IMPLIED  POWERS  UNDER  THE  CONSTI- 
TUTION OF  THE  UNITED  STATES. 

1.  It  has  been  truly  said,  that  under  a  consti- 
tution comprising  specific  powers,  the  power  to 
secure  by  statute  to  the  United  States  a  priority 
of  payment  of  debts  due  to  the  United  States, 
must  be  granted,  or  it  cannot  be  exercised.  United 
States  v.  Fisher  et  al..  Assignees  of  Blight,  2 
Cranch,  358  ;   1  Cond.  Rep.  429. 

2.  Priority  of  payment  of  debts  is  claimed  by 
the  United  States  under  the  authority  to  make 
all  laws  which  shall  be  necessary  and  proper  to 
carry  into  execution  the  powers  vested  by  the 
constitution  in  the  government  of  the  United 
States,  or  in  any  departmeqt  or  office  thereof. 
Ibid. 
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3.  In  construing  this  clause  it  would  be  incor- 
rect, and  would  proiluce  endless  difficulties,  if 
the  opinion  should  be  maintained  that  no  law 
was  authorized  which  was  not  indispensably  ne- 
cessary to  give  effect  to  a  specified  power.  Ibid. 

4.  VV^here  various  systems  might  be  adopted 
for  the  purpose  of  priority,  it  might  be  said  with 
respect  to  each,  that  it  was  not  nece.«sarj-,  be- 


8.  Congress  may  pass  all  laws  which  are  ne- 
cessary for  giving  the  most  complete  effect  to  the 
exercise  of  the  admiralty  and  maritime  jurisdic- 
tion granted  in  the  constitution  to  the  United 
States:  but  the  general  jurisdiction,  subject  to 
this  grant,  adheres  to  the  territory  as  a  portion 
of  sovereignty  not  yet  given  away,  and  the  resi- 
duary powers  of  legislation  still  remain  in  the 


cause  the  end  might  be  obtained  by  other  means,    state.     United  States  v.  Bevans,  3  Wheat.  336  ;  4 
Congress  must  possess  the  choice  of  means  j  and    Cond.  Rep.  275. 


must  be  empowered  to  use  any  means  which  are 
in  fact  conducive  to  the  exercise  of  a  power 
granted  by  the  constitution.     Ibid. 

5.  The  government  is  to  pay  the  debts  of  the 
Union,  and  must  be  authorized  to  use  the  means 
which  appear  most  eligible  to  effect  that  object; 
it  has  consequently  a  right  to  make  remittances 
by  bills  or  otherwise,  and  to  take  those  precau- 
tions which  will  render  the  transaction  safe. 
Ibid. 

6.  The  claim  of  priority  on  the  part  of  the 
United  States  will,  it  has  been  said,  interfere 
with  the  right  of  the  state  sovereignties  respect- 
ing the  dignity  of  debts,  and  will  defeat  the 
measures  they  have  a  right  to  adopt,  to  secure 
themselves  against  delinquencies  on  the  part  of 
their  own  revenue  officers.  But  this  is  an  objec- 
tion to  the  constitution  itself.  The  mischief  sug- 
gested, so  far  as  it  can  really  happen,  is  the  ne- 
cessary consequence  of  the  supremacy  of  the 
laws  of  the  United  States,  on  all  subjects  to 
ffhich  the  legislative  power  of  congress  extends. 
Ibid. 

7.  To  an  action  of  trespass  against  the  sergeant- 
at-arms  of  the  house  of  representatives  of  the 
United  Stales,  for  an  assault  and  battery  and 
false  imprisonment,  it  is  a  legal  justification  and 
bar,  to  plead,  that  a  congress  was  held  and  sit- 
ting, during  the  period  of  the  trespasses  com- 
plained of,  and  that  the  house  of  representatives 
had  resolved  that  the  plaintiff  had  been  guilty 
of  a  breach  of  the  privileges  of  the  house,  and 
of  a  high  contempt  of  the  dignity  and  authority 
of  the  same ;  and  had  ordered  that  the  speaker 
should  issue  his  warrant  to  the  sergeant-at-arms, 
commanding  him  to  take  the  plaintiff  into  cus- 
tody, wherever  to  be  found,  and  to  have  him  be- 
fore the  said  house,  to  answer  to  the  said  charge  ; 
and  that  the  speaker  did  accordingly  issue  such 
a  warrant,  reciting  the  said  resolution  and  order, 
and  commanding  the  sergeant-at-arms  to  take 
the  plaintiff  into  custody,  &c.,  and  delivered  the 
said  warrant  to  the  defendant :  by  virtue  of  which 
warrant  the  defendant  arrested  the  plaintiff,  and 
conveyed  him  to  the  bar  of  the  house,  where  he 
was  heard  in  his  defence,  touching  the  matter  of 
the  said  charge;  and  the  examination  being  ad- 
journed from  day  to  day,  and  the  house  having 
ordered  the  plaintiff  to  be  detained  in  custody, 
he  vvas  accordingly  detained  by  the  defendant, 
until  he  was  finally  adjudged  to  be  guilty,  and 
convicted  of  the  charge  aforesaid,  and  ordered 
to  be  forthwith  brought  to  the  bar,  and  repri- 
manded by  the  speaker,  and  then  discharged 
from  custody ;  and  after  being  thus  reprimanded, 
was  actually  discharged  from  the  arrest  and  cus- 
tody aforesaid.  Anderson  v.  Dmin,  6  Wheat.  204 ; 
5  Cond.  Rep.  66. 


9.  Congress  has  power  to  incorporate  a  bank. 
M'Culloch  V.  Maryland,  4  Wheat.  316;  4  Cond. 
Rep.  466. 

10.  The  government  of  the  Union  is  a  govern- 
ment of  the  people  ;  it  emanates  from  them  ;  its 
powers  are  granted  by  them,  and  are  to  be  exer- 
cised directly  on  them,  and  for  their  benefit.  The 
government,  though  limited  in  its  powers,  is  su- 
preme within  its  sphere  of  action  ;  and  its  laws, 
when  made  in  pursuance  of  the  constitution, 
form  the  supreme  law  of  the  land.  The  govern- 
ment which  has  a  right  to  do  an  act,  and  has  im- 
posed on  it  the  duty  of  performing  that  act,  must, 
according  to  the  dictates  of  reason,  be  allowed 
to  select  the  means.     Ibid. 

11.  There  is  nothing  in  the  constitution  of  the 
United  Stales  similar  to  the  articles  of  confeder- 
ation, which  excludes  incidental  or  implied 
powers.  If  the  end  be  legitimate,  and  within 
the  scope  of  the  constitution,  all  the  means 
which  are  appropriate,  which  are  plainly  adapted 
to  that  end,  and  which  are  not  prohibited,  may 
constitutionally  be  employed  to  carry  it  into  ef- 
fect.    Ibid. 

12.  If  certain  means,  to  carry  into  effect  any 
of  the  powers  expressly  given  by  the  constitution 
to  the  govenmient  of  the  Union,  be  appropriate 
measures,  not  prohibited  by  the  constitution,  the 
degree  of  their  necessity  is  a  question  of  legis- 
lative discretion,  not  of  judicial  cognizance.  Ibid. 

13.  The  power  of  establishing  a  corporation  is 
not  a  distinct  sovereign  power  or  end  of  govern- 
ment, but  only  the  means  of  carrying  into  eflect 
other  powers  which  are  sovereign.  Whenever 
it  becomes  an  appropriate  means  of  exercising 
any  of  the  powers  given  by  the  constitution  to 
the  government  of  the  Union,  it  may  be  exercised 
by  that  government.     Ibid. 

14.  The  objection  to  a  law  on  the  ground  of  its 
impairing  the  obligation  of  a  contract,  can  never 
depend  on  the  extent  of  the  change  which  the 
law  may  make  in  it ;  any  deviation  from  its 
terms,  by  postponing  or  accelerating  the  period 
of  performance  which  it  prescribes,  imposing 
conditions  not  expressed  in  the  contract,  or  dis- 
pensing with  the  performance  of  those  which 
are,  however  minute  or  apparently  immaterial  in 
their  effect  upon  the  contract  of  the  parties,  im- 
pairs its  obligation.     Ibid. 

15.  The  framers  of  the  constitution  must  be 
understood  to  have  employed  words  in  their  na- 
tural sense,  and  to  have  intended  what  they  have 
said  ;  and  in  construing  the  extent  of  the  powers 
which  it  creates,  there  is  no  other  rule  than  to 
consider  the  language  of  the  instrument  which 
confers  them,  in  connection  with  the  purposes 
for  which  they  were  conferred.  Gibbons  v.  Ogdertj 
9  Wheat.  1 ;  5  Cond.  Rep.  562. 
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16.  The  power  of  conp:ress  to  establish  nniform 
laws  on  the  subject  ol  banlviiiptey  throuj^hout 
the  United  Slates,  does  not  exelude  the  right  of 
the  states  to  legislate  on  the  same  subject;  ex- 
cept when  the  power  is  actually  exercised  by 
congress,  and  the  state  laws  conilict  with  lho.se 
of  congress.     Ibid. 

17.  The  clause  in  the  act  of  incorporation  of 
the  Bank  of  the  United  States,  which  authorizes 
the  bank  to  sue  in  the  federal  courts,  is  warranted 
by  the  third  article  of  the  constitution  of  the 
United  States,  which  declares  '-'that  the  judicial 
power  shall  extend  to  all  cases  in  law  anil  ecpiity 
arising  under  the  constitution,  the  laws  of  the 
United  States,  or  treaties  made,  or  which  shall 
be  made,  under  their  authority.  Oxborn  et  al.  v. 
The  Bank  of  the  United  States.  9  Wheat.  738;  5 
Cond.  Rep.  741. 

18.  The  clause  in  the  patent  law,  authorizing 
SHits  in  the  circuit  court,  stands  on  the  principle 
that  they  are  cases  arising  under  a  law  of  the 
United  States.     Ibid. 

19.  The  power  of  controlling  navigation,  is  in- 
cidental to  the  power  to  regulate  commerce, 
which  the  constitution  confers  upon  congress ; 
and  consequently  the  power  of  congress  over  a 
vessel,  is  coextensive  with  that  over  the  cargo. 
The  Brig  Wilson,  1  Brockenb.  C.  C.  R.  423. 

20.  An  act  of  congress  laying  an  embargo  for 
an  indefinite  length  of  time,  is  constitutional  and 
valid.  United  States  v.  The  William,  2  Hall's  Am. 
Law  Journ.  255. 

21.  The  right  to  take  private  property  for  pub- 
lic use,  is  an  incident  to  all  governments;  but 
the  obligation  to  make  compensation  is  concom- 
itant. Bonaparte  v.  The  Camden  and  Amboy  Rail 
Road  Company,  1  Baldwin's  C.  C.  R.  219. 


IMPORTATION. 

1.  To  constitute  an  importation  there  must  be 
a  voluntary  arrival,  within  some  part  of  the 
United  States,  with  the  intent  to  unlade  the 
cargo.  An  involuntary  arrival,  by  stress  of  wea- 
ther, does  not  constitute  an  importation.  The 
Mary  and  Cargo,  1  Gallis.  C.  C.  R.  206. 

2.  A  coming  into  port  with  a  cargo,  is  prima 
facie  an  importation.     Ibid. 

3.  Goods  of  British  growth;  although  liable  to 
pay  duties,  under  the  revenue  laws,  were,  by  the 
act  of  1809,  ch.  91,  prohibited  importation.  The 
Mars,  1  Gallis.  C.  C.  R.  237. 

4.  The  act  of  congress  of  1805,  ch.  78,  does 
not  vary  the  general  law  as  to  what  constitutes 
an  importation.  The  Boston  and  Cargo,  1  Gallis. 
C.  C.  R.  239. 

5.  If  there  be  a  voluntary  entry  into  a  port  of 
the  United  States,  with  intent  to  land  the  goods, 
it  has  been  held  that  the  importation  was  com- 
plete, although  within  fort)--eight  hours  a  new 
destination  was  given  to  the  property.  United 
States  y.  Arnold,  1  Gallis.  C.  C.  R.  358. 

6.  In  point  of  fact,  no  duties,  as  such,  can  le- 
gally accrue  upon  the  importation  of  prohibited 
goods.     They  are  not  entitled  to  entry  at  the 


custom-house,  or  to  be  bonded.    M'Lanc  v.  The 
United  Slates,  6  Peters,  404. 

7.  By  tlii^  cdiKpiest  and  military  occupation  of 
a  portion  of  the  territory  of  the  Uni'..vl  States  by 
a  public  enemy,  that  portion  is  to  be  deemed  a 
foreign  country,  so  far  as  respects  our  revcime 
laws.  (Jooiis  importeti  into  it  are  not  imported 
into  the  United  States,  and  are  subject  to  such 
duties  only  as  the  conqueror  may  impose.  United 
Slates  v.  Rice,  4  Wheat.  246;  4  Cond.  Rep.  444. 

8.  The  twenty-ninth  section  of  the  collection 
act  of  1799.  ch.  128,  does  not  extend  to  the  ca.se 
of  a  vessel  arriving  from  a  foreign  port,  ami  pass- 
ing through  the  conterminous  waters  of  a  river, 
which  forms  the  boundary  between  the  United 
States  and  the  territory  of  a  foreign  stale,  for  the 
purpose  of  proceeding  to  .such  territoiy.  The 
Apollon,  9  Wheat.  362;  5  Cond.  Rep.  6i2. 

9.  The  right  to  duties  accrues  by  the  importa- 
tion with  an  intent  to  uidad(^:  and  immediately 
upon  the  imporlalion  the  duties  become  a  per- 
sonal charge  and  debt  on  the  importer.  United 
States  V.  Lyman,  1  Mason's  C.  C.  R.  482. 

10.  The  double  duties,  imposed  by  the  act  of 
July  1st,  1812,  ch.  435,  accrued  upon  goods  which 
arrived  within  a  collection  district  upon  that  day. 
Arnold  et  al.  v.  The  United  States,  9  Cranch,  104; 
3  Cond.  Rep.  296. 

11.  To  constitute  an  importation,  so  as  to  at- 
tach the  right  to  duties,  it  is  necessary,  not  only 
that  there  should  be  an  arrival  within  the  limits 
of  the  United  States,  and  a  collection  district,  but 
also  within  some  port  of  entry.     Ibid. 

12.  Thete  can  be  no  case  of  importation  and 
exportation  for  benefit  of  drawback,  without  a 
landing  of  the  goods.  Kohne  v.  The  Ins.  Co.  of 
North  America,  1  Wash.  C.  C.  R.  158. 

13.  There  is  no  statute  of  the  United  Stales, 
or  principle  of  law,  which  requires  an  entry  to 
be  made  to  render  an  importation  of  merchan- 
dise complete.  Perots  and  Chamberlain  v.  The 
United  States,  Peters'  C.  C.  R.  256. 


IMPRISONMENT  FOR  DEBT. 

The  act  of  Ohio,  abolishing  impri.sonment  for 
debt,  except  in  certain  cases,  having  been  adopted 
by  congress,  can  only  affect  proceedings  in  a  case 
subsequently  to  its  adoption.  Wilber  v.  In^er- 
soll,  2  M-Lean's  C.  C.  R.  322. 


IMPRISONMENT  OF  SEAMEN. 

1.  Where  a  seaman  is  apprehended,  and  de- 
tained in  gaol  until  the  vessel  is  ready  to  proceed 
on  her  voyage,  he  does  not  forfeit  his  wages ;  but 
the  cost  of  his  commitment,  and  his  support  in 
gaol,  is  to  be  deducted  from  them.  Brower  v. 
The  Maiden,  Gilpin's  D.  C.  R.  296. 

2.  The  imprisonment  of  seamen  in  a  foreign 
gaol,  at  the  instance  of  the  master  of  a  vessel, 
is  only   to  be   justified   by  extreme   necessity. 
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Magee  v.  The  Moss,  Gilpin's  D.  C.  R.  232;  Wil- 
son V.  The  Marij,  Gilpin's  D.  C.  R.  32. 

3.  If  ihe  imiJi'igoiinrient  of  seamen  in  a  foreign 
port  is  improper,  the  expense  of  it,  and  the  em- 
ployment of  a  person  in  the  stead  of  the  seaman, 
are  not  to  be  deducted  from  his  wages.  Wilson 
V.  The  Mary,  Gilpin's  D.  C.  R.  33. 

4.  Where  a  seaman  is  imprisoned  for  misbe- 
haviour, he  does  not  forfeit  wages  accruing  du- 
ring his  eoiitineraent.  Wood  v.  The  Nimrod, 
Gilpin's  D.  C.  R.  89. 


IMPROVEMENTS. 

1.  The  occupant  claimant  law  of  Ohio,  which 
declares  that  an  occupying  claimant  shall  not  be 
turned  out  of  possession  until  he  shall  be  paid 
for  lasting  and  valuable  improvements  made  by 
him,  and  directs  the  court  in  a  suit  at  law,  to 
appoint  commissioners  to  value  the  same,  is  re- 
pugnant to  the  seventh  amendment  of  the  con- 
stitution of  the  United  States,  which  declares 
that  '-in  suits  at  common  law,  where  the  value 
in  controversy  shall  exceed  twenty  dollars,  the 
right  of  trial  by  jury  shall  be  preserved."  The 
compensation  for  improvements  is  a  suit  at  com- 
mon law,  and  must  be  submitted  to  a  jury.  The 
Bank  of  Hamilton  v.  Dudlcy^s  Heirs,  2  Peters, 
525. 

2.  Admitting  that  the  legislature  of  Ohio  can 
give  an  occupant  claimant  a  right  to  the  value 
of  his  improvements,  and  authorize  him  to  re- 
tain possession  of  the  land  he  has  improved, 
until  he  shall  have  received  that  value;  and  as- 
suming that  they  may  annex  conditions  to  the 
chanije  of  possession,  which,  so  far  as  they  are 
constitutional,  must  be  respected  in  all  courts: 
still;  the  legislature  cannot  change  radically  the 
mode  of  proceeding  prescribed  for  the  courts  of 
the  United  States,  or  direct  those  courts  in  a  trial 
at  common  law  to  appoint  commissioners  for  the 
decision  of  questions  which  a  court  of  common 
law  must  submit  to  a  jury.     Ibid.  526. 

3.  The  inability  of  the  courts  of  the  United 
States  to  proceed  in  suits  at  common  law,  in  the 
mode  prescribed  by  the  occupant  law  of  Ohio, 
does  not  deprive  the  occupant  of  the  benefit  in- 
tended him.  The  modes  of  proceeding  which 
belong  to  courts  of  chancery  are  ailapted  to  the 
execution  of  the  law  ;  and  to  the- equity  side  of 
the  court  he  may  apply  for  relief.  Sitting  in 
chancery,  it  can  appoint  commissioners  to  esti- 
mate improvements,  as  well  as  rents  and  profits ; 
and  can  enjoin  the  execution  of  the  judgment  at 
law.  until  its  decree  shall  be  complied  with.  If 
any  part  of  the  act  be  unconstitutional,  the  pro- 
visions of  that  part  may  be  disregarded,  while 
full  efTect  will  be  given  to  such  as  are  not  re- 
pugnant to  the  constitution  of  the  state,  or  the 
ordinance  of  1787.  The  question  whether  any 
of  its  provisions  be  of  this  description,  will  pro- 
perly arise  in  the  suit  brought  to  carry  them  into 
effect.     Ibid. 

4.  The  tenant  in  possession  under  the  com- 
monwealth, of  a  supposed  confiscated  estate  in 
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Massachusetts,  after  his  estate  ceased,  the  re- 
mainder-man having  been  held  the  owner  of  the 
fee,  was  held  to  be  entitled  to  the  value  of  his 
improvements.  Borland  v.  Dean,  4  Mason's  C. 
C.  R.  174. 


INCOMPETENCY  AND   COMPETENCY   OF 
WITNESSES  AND  EVIDENCE. 

1.  A  person  who  has  been  convicted  in  the 
court  of  the  state  of  Pennsylvania,  of  an  assault 
and  battery,  with  intent  to  murder,  and  sentenced 
to  fine  and  imprisonment,  is  a  competent  witness. 
Incompetency,  produced  by  the  conviction  of  a 
witness,  depends  on  the  punishment,  and  not  on 
the  nature  of  the  offence;  yet.  where  an  infa- 
mous punishment,  in  the  discretion  of  the  court, 
is  not  added,  there  is  no  disqualification,  because 
it  might  have  been  inflicted.  Fine  and  impri- 
sonment is  not  an  infamous  punishment.  United 
States  V.  Brockius,  3  Wash.  C.  C.  R.  99. 

2.  An  accomplice,  separately  indicted,  is  a 
competent  witness  in  favour  of  or  against  a  per- 
son indicted  for  crime.  United  States  v.  Henry^ 
4  Wash.  C.  C.  R.  428. 

3.  A  witness  interested  to  diminish  certain 
admitted  items  in  the  plaintiff's  account,  is  still 
a  competent  witness  to  disprove  other  items. 
Smith  et  al.  v.  Carrington  et  al.,  4  Cranch,  62 ;  2 
Cond.  Rep.  26. 

4.  The  plaintiffs  cannot  avail  themselves  of 
the  answer  of  a  defendant,  who  is  substantially 
a  plaintiff;  it  is  not  evidence  against  a  co-de- 
fendant. Field  et  al.  v.  Holland,  6  Cranch,  8  ;  2 
Cond.  Rep.  285. 

5.  Where  the  grantor  of  an  annuity  by  deed, 
has  conveyed  all  the  interest  in  the  property 
charged  with  the  annuity,  and  an  allegation  of 
usury  in  granting  the  annuity  is  afterwards  made, 
he  may  be  a  witness  to  prove  usury,  if  he  is  not  a 
party  to  the  suit,  and  has  conveyed  all  his  right 
and  title  to  the  property  to  others,  his  creditors, 
thus  divesting  himself  of  all  interest  arising  out 
of  the  original  agreement,  and  is  released  from 
his  debts  by  them,  and  is  not  liable  to  the  costs 
of  the  suit.     Scott  V.Lloyd,  12  Peters,  145. 

6.  The  decision  in  1  Peter's  C.  C.  R.  301,  Wil- 
lings  I'.  Conseqna,  where  the  court  held,  that  a 
party  named  on  the  record  might  be  released,  so 
as  to  constitute  him  a  competent  witness,  was 
cited  in  the  argument.  The  court  said,  -'Such 
a  rule  would  hold  out  to  parties  a  strong  tempta- 
tion to  perjury,  and  we  think  it  not  sustained  by 
either  principle  or  authority."     Ibid. 

7.  In  an  action  of  covenant  on  a  policy  under 
seal,  all  special  matter  of  defence  must  be 
pleaded.  Under  the  plea  of  covenants  per- 
formed, the  defendant  cannot  give  evidence 
which  goes  to  vacate  the  policy.  The  Marine 
Ins.  Co.  of  Alexandria  v.  Hodgson,  6  Cranch.  206  ; 
2  Cond.  Rep.  347. 

8.  It  is  a  useless  practice  to  read  the  proceed- 
ings in  a  foreign  court  of  admiralty,  condemning 
a  vessel,  at  length.  The  depositions  stated  in 
such  proceedings  are  not  evidence  in  an  actioa 
upon  the  policy  of  insurance.     Ibid. 
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9.  The  priucipiil  obliiior  in  a  bond  is  not  a  I  of  the  period,  or  the  public  ami  ycneral  lecep' 
compeleiit  witness  for  the  surely,  in  an  action 
upon  the  bond,  the  principal  beinj^  liable  to  the 
surety  for  costs  in  wise  the  judjrnient  should  be 
against  him.  Riddle  v.  Moss,  7  Cranch,  206j  2 
Cond.  Rep.  473. 

10.  Hearsay  evidence  is  incompetent  to  estab- 
lish any  specilic   fact,  which  is,  in   its  nature, 

susceptible  of  beiiii^  proved   by  witnesses  who  1  the   sources  and  accuracy  of   his  iiiiormation  j 
speak  from   their  own   knowledge.     Claims  to   and  especially  if  the  facts  which  he  relates  are 

of  a  recent  dale,  and  may  be  fairly  presumed  10 
be  within  the  knowledge  of  many  living  per- 
.sons,  from  whom  he  has  derived  his  materials, 


tion  of  the  facts,  a  just  foundation  is  laid  for 
general  coiifuience.  Monis  v.  Ilaimcr's  Lessee, 
7  Peters,  5r)4. 

19.  The  work  of  a  living  author,  who  is  with- 
in the  reach  of  the  i)rocess  of  the  court,  caa 
hardly  be  deemeil  of  this  nature.  Ho  may  be 
called  as  a  witness  ;  he  may  be  examined  as  to 


freedom  in  ^laryland  are  not  exempt  from  that 
general  rule.  Mtma  Queen  and  Child  v.  Hepburn, 
7  Cranch.  290;   2  Cond.  Rep.  496. 

11.  It  is  a  fatal  objection  to  a  deposition  taken 
under  the  judiciary  act  of  1780,  sec.  30,  that  it 
was  opened  out  of  court.  Bealc  v.  Thompson  ^ 
3Iaris,  8  Cranch,  70;  3  Cond.  Rep.  35. 

12.  A.  being  the  sole  owner  of  a  bill  of  ex- 
change, endoises  it  in  blank,  and  delivers  it  to 
B  to  deliver  to  C  for  collection,  and,  when  col- 
lected, to  place  the  amount  to  the  credit  of  A  ami 
B,  in  account.  C  collects  the  amount,  but  re- 
fuses to  place  it  to  the  credit  of  A  and  B,  who 
settle  their  account  with  C  and  pay  him  the 
balance.  A  afterwards  sues  C  for  the  amount 
received  upon  the  bills;  B  is  a  competent  witness 
for  A.  Taber  v.  Perrot  ^  Lee,  9  Cranch,  39 ;  3 
Cond.  Rep.  251. 

13.  The  answer  of  one  defendant  to  a  bill  in 
chancery  cannot  be  used  as  eviilence  against  his 
co-defendant ;  and  the  answer  of  an  agent  is  not 
evidence  against  his  principal,  nor  are  his  ad- 
missions in  pais,  unless  they  are  a  part  of  the  res 
gestae.  Leeds  v.  The  Marine  Ins.  Co.,  2  Wheat. 
380;  4  Cond.  Rep.  170. 

14.  A  person  having  an  interest  only  in  the 
question,  and  not  in  the  event  of  the  suit,  is  a 
competent  witness.  Evans  v.  Eaton,  7  Wheat. 
356;  5  Cond.  Rep.  302. 

15.  In  general,  the  liability  of  a  witness  to  a 
like  action,  or  his  standing  in  the  same  predica- 
ment with  the  party  sued,  if  the  verdict  cannot 
be  given  in  evidence  for  or  against  him,  is  an 
interest  in  the  question,  and  does  not  exclude 
him.     Ibid. 

16.  An  objection  to  the  competency  of  a  wit- 
ness, on  the  ground  of  interest,  cannot  be  taken 
in  the  supreme  court,  on  a  hearing  on  the  ap- 
peal, where  the  witness  had  been  admitted 
without  objection  in  the  district  and  circuit 
court.  The  Palmyra.  12  Wheat.  1 ;  6  Cond. 
Rep.  397. 

17.  A  witness  cannot  be  admitted  to  prove 
what  was  said  by  a  witness  who  is  dead,  rela- 
tive to  a  conversation  on  a  former  trial  between 
the  plaintiff  and  some  of  the  defendants.  As 
the  evidence  was  not  given  between  the  same 
parties,  it  could  only  be  received  as  hearsay. 
Boardman  et  al.  v.  The  Lessees  of  Reed  ^  Ford 
et  al,  6  Peters,  328. 

18.  Historical  facts  of  general  and  political 
notoriety  may  be  proved  by  reputation,  and  that 
reputation  may  be  established  by  historical 
works  of  known  character  and  accuracy.  But 
evidence  of  this  sort  is  confined  in  a  great  mea- 
sure to  ancient  facts,  which  do  not  presuppose 
better  evidence  in  existence ;  and  where,  from 
the  nature  of  the  transactionj  or  the  remoteness 


there  would  seem  to  be  cogent  reasons  to  say 
that  his  book  was  not,  under  such  circumstances, 
the  best  evidence  within  the  reach  of  the  par- 
ties.    Ibid. 

20.  In  the  case  of  the  Bank  of  the  United 
States  V.  Dunn,  6  Peters,  51,  the  court  decided 
that  a  subsequent  endor.ser  was  not  competent 
to  prove  lacts  which  would  tend  to  discharge  the 
prior  endorser  from  the  responsibility  of  his  en- 
tlorsement.  By  the  same  rule,  the  drawer  of  the 
note  is  equally  incompetent  to  prove  facts  which 
tend  to  discharge  the  endorser.  Bank  oj  the 
3Ietropolis  v.  Jones,  8  Peters,  12. 

21.  The  tleclarations  of  a  surveyor,  author- 
ized by  the  owner  of  the  land  to  survey  and  lay 
out  a  town,  in  reference  to  matters  chiefly  within 
the  scope  of  his  powers,  are  evidence  against 
the  owner  of  the  land  and  his  grantees,  in  an 
ejectment  instituted  to  recover  part  of  the  land 
in  the  town.  Barclay  et  al.  v.  Howell's  Lessee,  6 
Peters,  499. 

22.  The  declarations  of  a  surveyor  which  con- 
tradict his  official  return,  are  clearly  not  evi- 
dence ;  nor  ought  they  to  be  received  where  he 
has  no  power  to  exercise  a  discretion,  as  expla- 
natory of  his  return,  while  he  is  still  living,  and 
may  be  examined  as  a  witness.     Ibid. 

13.  The  agent  who  makes  insurance,  after 
purging  his  voir  dire,  is  a  good  witness  for  the 
assured,  to  prove  matters  respecting  the  policy. 
Ruan  y'.  Gardner,  1  Wash.  C.  C.  R.  145. 

24.  Salvors  are,  ex  necessitate,  admitted  as 
witnesses  to  all  facts  which  are  deemed  pecu- 
liarly or  exclusively  within  their  knowledge.  To 
other  facts  they  are  incompetent  witnesses.  The 
Ship  Henry  Ewbank,  1  Sumner's  C.  C.  R.  400. 

25.  The  record  of  a  trial,  and  verdict  against 
the  plaintiff,  in  a  suit  brought  by  him  against 
another  person,  cannot  be  given  in  evidence  by 
another  defendant.  Hurst  v.  M'-Neil,  1  Wash. 
C.C.  R.  70. 

26.  The  declarations  of  an  agent  for  the  de- 
fendant, by  whose  orders  the  plaintiffs  had  made 
insurance  for  the  benefit  of  the  defendant,  were 
not  admitted  to  prove  the  liability  of  the  defend- 
ant for  the  premium.  Millick  et  al.  v.  Peterson, 
2  Wash.  C.  C.  R.  31. 

27.  In  an  action  for  the  recovery  of  a  debt, 
said  to  be  due  by  the  defendant  as  the  dormant 
partner  of  B.  and  A.,  a  person  who  is  a  creditor 
of  the  partnership  is  not  a  competent  witness  to 
prove  the  defendant  a  dormant  partner  in  the 
firm  indebted  to  him.  Corps  v.  Robinson  et  al., 
2  Wash.  C.  C.  R.  388. 

28.  On  an  indictment  against  the  master  of  a 
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vessel  for  destroying  her  at  sea,  to  the  injury  of 
the  underwriters,  the  president  of  the  incorpo- 
rated insurance  company  by  wliom  the  property 
was  assured,  although  a  stockholder,  may  be  a 
witness  to  prove  the  han(i\vriting  of  the  defend- 
ant to  the  manifest  of  the  cargo,  because  the 
conviction  of  the  defendant  would  not  be  evi- 
dence in  a  suit  on  a  policy  against  the  company. 
2'he  United  States  v.  Johnson.  1  Wash.  C.  C.  R. 
363. 

29.  A  co-heir,  or  co-ne.\t  of  kin,  is  not  a  com- 
petent witness  for  the  plaintiff  in  a  suit  brought 
for  an  account  of  a  trust  fund  created  for  the 
benefit  of  all  the  heirs  or  next  of  kin.  IVest  v. 
Randall  2  Mason's  C.  C.  R.  181. 

30.  Where  certain  merchants  had  entered  into 
a  written  contract  to  subscribe  certain  sums  for 
a  voyage  to  Africa,  &c.,  and  authorized  their 
agent  to  draw  bills  for  the  amount,  if  he  fitted 
out  the  expedition,  and  he  drew  a  bill  on  one 
of  the  subscribers  for  the  amount  subscribed  by 
him  to  pay  for  goods  bought  for  the  voyage,  on 
the  credit  of  the  written  authority  above  stated, 
which  was  shown  the  payee  of  the  bill ;  it  was 
held,  that  the  agent,  though  the  drawer,  was  a 
competent  witness  to  prove  the  facts,  in  a  suit 
brought  by  the  payee  against  the  subscriber  to 
the  contract,  upon  a  constructive  acceptance  of 
the  bill;  it  having  been  dishonoured,  when  pre- 
sented for  acceptance.  Lowher  v.  Shaw,  5  Ma- 
son's C.  C.  R.  341. 

31.  In  an  action  for  a  malicious  civil  prosecu- 
tion, the  advice  and  opinion  of  counsel  as  to 
there  being  a  good  cause  of  action,  given  before 
the  commencement  of  the  suit,  is  admissible 
evidence;  but  not  if  given  afterwards.  Blunt  v. 
Little,  3  Mason's  C.  C.  R.  102. 

32.  But  such  evidence  of  advice  and  opinion 
of  counsel  is  not  evidence,  unless  it  be  shown 
what  the  statement  of  facts  was,  which  was  laid 
before  them,  for  their  advice  and  opinion.    Ibid. 

33.  Seamen  are  deemed,  in  law,  credible  as 
well  as  competent  witnesses ;  and  their  testi- 
mony is  to  be  weighed  like  other  witnesses. 
The  United  Slates  v.  Freeman,  4  Mason's  C.  C.  R. 
505. 

34.  Persons  who  do  not  believe  in  the  exist- 
ence of  a  God,  or  in  a  future  state  of  existence, 
are  not  competent  witnesses.  Wakefield  v.  Ross. 
5  Mason's  C.  C.  R.  16. 

35.  In  an  action  on  a  bill  of  exchange,  brought 
by  the  endorsee  of  the  second  endorser,  against 
the  payee,  who  had  endorsed  the  bill  to  the 
plaintiff,  the  plaintiff's  endorser  cannot  be  a  wit- 
ness to  prove  that  the  bill  belongs  to  him.  Crop- 
per V.  Nelson,  3  Wash.  C.  C.  R.^125. 

36.  A  person  having  an  interest  only  in  the 
question,  and  not  in  the  event  of  the  suit,  is  a 
competent  witness.  Evans  v.  Eaton,  7  Wheat. 
356  ;  5  Cond.  Rep.  302. 

37.  In  general,  the  liability  of  a  witness  to  a 
like  action,  or  his  standing  in  the  same  predica- 
ment with  the  party  sued,  if  the  verdict  cannot 
be  given  in  evidence  for  or  against  him.  is  an 
interest  in  the  question,  and  does  not  exclude 
him.     Ibid. 

38.  Objections  to  the  competency  of  the  w-it- 
ness  should  be  made  at  the  time  of  taking  a  de- 


position under  the  30th  section  of  the  judiciary 
act,  if  the  party  attended,  and  the  objections  are 
known  to  him,  in  order  that  they  may  be  re- 
moved. Otherwise,  he  will  be  presumed  to 
have  intended  to  waive  them.  United  States  v. 
One  Case  of  Hair  Pencils,  Paine's  C.  C.  R.  400. 

39.  But  the  objection  may  be  made  at  the 
time  of  reading  the  deposition,  if  the  facts  con- 
stituting the  objection  were  not  known  to  the 
party  when  it  was  taken.     Ibid. 

40.  The  master  of  a  ship  is  not  a  competent 
witness  in  a  proceeding  in  rem  for  a  forfeiture 
occasioned  by  his  misconduct.  The  Hope,  2 
Gallis.  C.  C.  R.  48. 

41.  A  counsel  or  attorney  is  not  a  competent 
witness  to  testify  as  to  facts  communicated  to 
either  by  his  client,  in  the  course  of  the  relation 
subsisting  between  them;  but  he  may  be  ex- 
amined as  to  the  mere  fact  of  the  existence  of 
that  relation.  Chirac  v.  Reinicker,  11  Wheat. 
280;  6  Cond.  Rep.  310. 

42.  It  is  no  objection  to  the  competency  of  a 
witness,  that  a  reward  has  been  offered,  to  be 
paid  on  conviction  of  the  prisoner,  to  which  the 
witness  may  be  entitled.  United  Slates  v.  Wil- 
son and  Porter,  Baldwin's  C.  C.  R.  90. 

43.  No  evidence  is  admissible,  unless  it  be 
appropriate  to  some  of  the  allegations  in  the  bill, 
or  iif  the  answer.  The  Schooner  Boston,  1  Sum- 
ner's C.  C.  R.  328. 

44.  The  case  of  salvage  is  an  exception  to  the 
rule  as  to  the  incompetency  of  vvitnesse.=!,  on  ac- 
count of  interest.  The  salvors  are,  from  neces- 
sity, witnesses  as  to  facts  occurring  at  the  time 
of  the  salvage  service ;  but  to  those  facts  only. 
Ibid. 

45.  In  salvage  suits  in  the  admiralty,  the  sal- 
vors being  parties  to  the  suit,  are  not  competent 
witnesses  as  to  facts  occurring  in  port  after  the 
arrival  of  the  property.     Ibid. 

46.  If  a  party  would  object  to  the  competency 
or  credibility  of  a  witness  in  courts  of  equity,  he 
must  make  a  special  application  to  the  court  for 
leave  to  exhibit  articles  stating  the  facts  and 
objections  to  the  witness,  and  praying  leave  to 
examine  other  witnesses,  to  establish  the  facts 
stated  in  the  articles,  by  suitable  proofs;  and,  upon 
this,  leave  is  ordinarily  granted.  Gass  v.  Stinson, 
2  Sumner's  C.  C.  R.  605. 

47.  An  objection  to  the  competency  of  a  wit- 
ness in  a  chancery  cause  cannot  be  taken  after 
the  publication,  if  the  fact  was  known  before 
the  commission  to  take  the  deposition  issued. 
An  objection  to  the  credibility  of  a  witness  may 
be  ordinarily  made  after  publication,  and  before 
hearing,  in  a  chancery  cause;  but  the  interro- 
gatories must  be  shaped  so  as  to  prevent  the 
party,  under  colour  of  an  examination  to  credit, 
from  procuring  testimony  to  overcome  that  al- 
ready taken  and  published  in  the  cause.     Ibid 

48.  A  consul's  certificate  is  not  evidence  of 
any  fact  between  third  persons,  unless  expressly 
or  impliedly  made  so  by  statute.  Levy  v.  Bur- 
ley,  2  Sumner's  C.  C.  R.  358. 

49.  An  infoomation  was  brought  in  the  name 
of  the  consul  of  the  United  States  for  the  Island 
of  St.  Thomas,  suing  for  the  United  States, 
against  the  defendant,  for  not  depositing  with 
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the  consul  the  ship's  rearisler,  on  his  arrival  at  i  ment  of  facts  they  should  contradict  eadi  other, 
St.  Thomas,  agreeably  to  the  act  of  congress  of  |  that  would  not  destroy  the  competency  of  either. 


L-li.  '^'j  sec.  ::.  //t/</,  that  the  certilicate 
consul  was  not  admissible  evidence  to 
the   arrival   or  ilepartiue   of   the   vessel. 


1803. 
of  tht 

?rove 

50.  The  interest  of  a  copartnership  cannot  be 
given  in  eviilence  on  an  averment  of  individual 
interest ;  nor  an  averment  of  the  interest  of  a 
company  be  supported  by  a  special  contract  re- 
lating to  the  interest  of  an  individual.  Graves 
ami  fiarncirall  v.  Boston  Marine  Ins.  Co.,  2 
Cranch,  419;  1  Cond.  Kep.  435. 

51.  After  the  plaintills  had  proved,  by  a  sur- 
veyor, that  most  of  the  lines  ami  streets  in 
"Howard's  late  Addition  to  Baltimore  Town," 
had  been  run  by  him  as  the  same  were  marked 
in  a  particular  plot,  upon  which  was  the  lot  of 
ground  for  which  the  ejectment  was  brought, 
they  gave  the  plot  so  authenticated  in  evidence. 
This  was  contained  in  a  volume  in  which  were 
also  other  plots.  The  defendant  then  offered  in 
evidence  another  plot,  in  the  same  volume,  but 
gave  no  evidence  to  authenticate  it,  claiming  to 
use  the  same  in  evidence,  as  it  was  authenti- 
cated in  the  same  volume  in  which  was  that 
exhibited  by  the  plaintiffs.  It  was  held,  that 
the  whole  volume  was  not  in  evidence  j  and  if 
the  defenilant  meant  to  use  any  plot  in  the  same, 
it  was  his  duty  to  establish  it  by  competent 
proof  of  its  particidar  attthenticity.  Chirac  el  al. 
V.  Reinccker,  2  Peters,  619. 

52.  A  certificate  of  the  governor  of  the  Island 
jf  Martinique,  acting  within  his  legitimate  au- 
.'hority,  in  reference  to  a  matter  in  the  island,  is 
proper  evidence,  liincham,  Plaintiff  in  Error, 
V.  Cabot  el  al,  3  Dall.  19  ;   1  Coud.  Kep.  13. 

53.  The  letters  of  the  agent  of  congress,  resi- 
dent abroad  during  the  revolutionary  war,  ad- 
Iressed  to  that  body,  relative  to  the  business  of 
Ais  trust :  the  resolutions  of  congress  on  the  sub- 
ject, and  certified  copies  of  the  same  from  the 
office  of  the  secretary  of  state,  are  evidence  in 
a  suit  against  the  agent,  instituted  by  individuals 
claiming  damages  for  acts  done  as  a  public 
agent.     Ibid. 

54.  The  entries  on  the  register  of  burials  of 
Christ  Church,  St.  Peter's  and  St.  James's,  in 
Philadelphia,  and  the  entries  of  the  death  of  the 
members  of  the  family  in  a  family  bible,  are 
evidence  in  an  action  for  the  recovery  of  land  in 
Kentucky,  to  prove  the  period  of  the  decease  of 
the  per.son  named  therein.  Levis  el  al.  v.  Mar- 
shall ct  al.,  5  Peters,  470. 

55.  An  extract  from  the  books  of  the  surveyor- 
general  of  the  land-office,  is  not  evidence.  Les- 
see of  Evans  v.  Griffith  ct  al.,  Peters'  C.  C.  R. 
166. 

56.  Ex  parte  proceedings  of  the  board  of  pro- 
perty under  which  such  a  survey  was  made, 
which,  in  the  opinion  of  the  board,  ascertained 
the  validity  of  a  former  survev.  and  in  conse- 
quence of  which  the  plaintiff's  survey  was  or- 
dered by  the  board  to  be  stricken  off  the  records 
of  the  land-office,  cannot  be  read  in  evidence. 
Ibid. 

57.  The  husband  and  wife  may  be  called  as 
witnesses  in  the  same  case,  and  if  in  their  state- 


It  uoidd  not  follow  from  such  contiadiction,  that 
either  was  guilty  of  jicrjury.  And  in  some 
cases,  the  wite  may  be  a  witness  under  peculiar 
circumstances,  where  the  husband  may  be  inte- 
rested in  the  (juestion,  and,  to  somt;  e.Meiit,  in 
the  event  of  the  cause.  Sltin  v.  Bounuan  ct  al., 
13  Peter.-*,  209. 

58.  The  wife  cannot  be  a  witness  to  criminate 
her  husband,  or  to  stale  that  which  she  has 
learned  from  him  in  their  confidential  inter- 
course. The  rule  which  protects  the  domestic 
relations  from  exposure,  rests  upon  considera- 
tions connected  with  the  peace  of  families'  and 
it  is  considered  that  this  principle  does  not  af- 
ford protection  to  the  husband  and  wife,  while 
they  are  at  liberty  to  invoke  it  or  not,  at  their 
discretion,  when  the  question  is  propounded  j 
but  it  renders  them  incompetent  to  disclose 
facts  in  evidence  in  violation  of  the  rule. 
The  husband  being  dead,  does  not  weaken  the 
principle.  It  would  seem  rather  to  increase  than 
lessen  the  force  of  the  rule.     Ibid. 


INDIANS. 

1.  It  was  doubted  whether  a  state  can  be 
seised  in  fee  of  lands  subject  to  the  Indian  title, 
and  whether  a  decision  that  they  were  seised  in 
fee,  might  not  be  construed  to  amount  to  a  deci- 
sion that  their  grantee  might  maintain  an  eject- 
ment for  them,  notwithstanding  that  title.  The 
majority  of  the  court  is  of  opinion  that  the  na- 
ture of  the  Indian  title,  which  is  certainly  to  be 
respected  by  all  courts  until  it  be  legitimately 
extinguished,  is  not  such  as  to  be  absolutely  re- 
pugnant to  a  seisin  in  fee  on  the  part  of  the  state. 
Fletcher  v.  Peck,  6  Ci-anch.  87  ;  2  Cond.  Rep. 
308. 

2.  The  acts  of  assembly  of  North  Carolina, 
passed  between  the  years  1783,  and  1789,  avoids 
all  entries,  surveys,  and  grants  of  land  set  apart 
for  the  Cherokee  Indians,  and  no  title  can  be  ac- 
quired to  those  lands.  Danforth^s  Lessee  v.  Tho- 
mas, 1  Wheat.  155;  3  Cond.  Rep.  524. 

3.  The  boundaries  of  the  reservation  made 
by  the  laws  of  North  Carolina,  have  been  al- 
tered by  treaties  with  the  Indians;  but  it  seems 
that  the  mere  extinguishment  of  their  title  does 
not  subject  the  land  to  entry,  unless  expressly 
authorized  by  the  legislature.     Ibid. 

4.  The  act  of  the  30th  of  March,  1802,  having 
described  what  should  be  considered  as  the  In- 
dian country  at  that  time,  as  well  as  at  any  fu- 
ture time  when  purchases  of  territory  should  be 
made  of  the  Indians;  the  carrying  of  spirituous 
liquors  into  a  territory  so  purchased,  after  March, 
1802,  although  the  same  should  be  at  the  time 
frequented  and  inhabited  exclusively  by  Indians; 
would  not  be  an  offence  within  the  meaning  of 
the  beforementioned  acts  of  congress,  so  as  to 
subject  the  goods  of  the  trader,  found  in  com- 
pany with  those  liquors,  to  seizure  and  forfeiture. 
American  Fur  Company  v.  The  United  Stales,  2 
Peters,  368. 
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5.  The  condition  of  the  Indians,  in  relation  to 
the  United  States,  is  perhaps  unhke  that  of  any 
other  two  people  in  existence.  In  general,  na- 
tions not  owing  a  common  allegiance,  are  foreign 
to  each  other.  The  term  foreign  nation,  is  with 
strict  propriety  applicable  by  either  to  the  other. 
But  the  relation  of  the  Indians  to  the  United 
States,  is  marked  by  pecnliar  and  cardinal  dis- 
tinctions, which  e.xist  no  where  else.  The  Che- 
rokee Nation  v.  The  State  of  Georgia,  5  Peters,  1. 

6.  The  Indians  are  acknowledged  to  have  an 
unquestionable,  and  heretofore  unquestioned 
right  to  the  lands  they  occupy,  until  that  right 
shall  be  e.xtinguished  by  a  voluntary  cession  to 
the  government.  It  may  well  be  doubted,  whe- 
ther those  tribes  which  reside  within  the  ac- 
knowledged boundaries  of  the  United  States, 
can  with  strict  accuracy  be  denominated  foreign 
nations.  They  may  more  correctly,  perhaps,  be 
denominated  domestic  dependent  nations.  They 
occupy  a  territory  to  which  we  assert  a  title,  in- 
dependent of  their  will,  which  must  take  effect 
in  point  of  possession,  when  their  right  of  pos- 
session ceases;  meanwhile  they  are  in  a  state 
of  pupilage.  Their  relations  to  the  United  Slates 
resemble  that  of  a  Vt-ard  to  his  guardian.  They 
look  to  our  government  for  protection;  rel)'  upon 
its  kindness  and  its  power;  appeal  to  it  for  re- 
lief to  their  wants;  and  address  the  President 
as  their  great  father.     Ibid. 

7.  The  treaties  and  laws  of  the  United  States, 
contemplate  the  Indian  territory  as  completely 
separated  from  that  of  the  states;  and  provide 
that  all  intercourse  with  them  .«ha!l  be  carried 
on  exclusively  by  the  government  of  the  Union. 
Worcester  V.  The  State  of  Georgia,  6  Peters,  515. 

8.  The  Indian  nations  had  always  been  con- 
sidered as  distinct,  independent  political  com- 
munities, retaining  their  original  natural  rights, 
as  the  undisputed  possessors  of  the  soil,  from 
time  immemorial;  with  the  single  exception  of 
that  imposed  by  irresistible  power,  which  ex- 
cluded them  from  intercourse  with  any  other 
European  potentate,  than  the  first  discoverer  of 
the  coast  of  the  particular  region  claimed  :  and 
this  was  a  restriction  which  those  European  po- 
tentates imposeil  on  themselves,  as  well  as  on 
the  Indians.  The  very  term  '-nation,"  so  gene- 
rally applied  to  them,  means  '-a  people  distinct 
from  others."  The  constitution,  by  declaring 
treaties  already  made,  as  well  as  those  to  be 
made,  to  be  the  supreme  law  of  the  land,  has 
adopted  and  sanctioned  the  previous  treaties 
■with  the  Indian  nations,  and,  consequently,  ad- 
mits their  rank  among  those  powers  who  are  ca- 
pable of  making  treaties.  The  words  '-'treaty" 
and  "nation"  are  words  of  our  own  language, 
selected  in  our  diplomatic  and  legislative  pro- 
ceedings, by  ourselves;  having  each  a  definite 
and  well  understood  meaning.  We  have  applied 
them  to  Intlians,  as  we  have  applied  them  to 
other  nations  of  the  earth.  They  are  applied  to 
all  in  the  same  sense.     Ibid. 

9.  One  uniform  rule  seems  to  have  prevailed 
in  the  British  provinces  in  America,  by  which 
Indian  lands  were  held  and  sold,  from  their  first 
settlement,  as  appears  by  their  laws;  that 
friendly  Indians  were  protected  in  the  posses- 
3* 


sion  of  the  lands  they  occupied,  and  were  con- 
sidered as  owning  them  by  a  perpetual  right  of 
possession  in  the  tribe  or  nation  inhabiting  them, 
as  their  common  property,  from  generation  to 
generation,  not  as  the  right  of  the  individuals  lo- 
cated on  particular  spots.  Subject  to  this  right 
of  possession,  the  ultimate  fee  was  in  the  crown, 
and  its  grantees;  which  could  be  granted  by  the 
crown  or  colonial  legislatures,  while  the  lands 
remained  in  possession  of  the  Indians:  though 
possession  could  not  be  taken  without  their  con- 
sent.    United  States  v.  Clark,  9  Peters,  168. 

10.  Individuals  could  not  purchase  Indian 
lands  without  permission  or  license  from  the 
crown,  colonial  governors,  or  according  to  the 
rules  prescribed  by  colonial  laws;  but  such  pur- 
cha.ses  were  valid  with  such  license,  or  in  con- 
formity with  the  local  laws:  and  by  this  union 
of  the  perpetual  right  of  occupancy  with  the 
ultimate  fee,  which  passed  from  the  crown  by 
the  license,  the  title  of  the  purchaser  became 
complete.     Ibid. 

11.  Indian  possession  or  occupation  was  con- 
sidered with  reference  to  their  habits  and  modes 
of  life;  their  hunting  grounds  were  as  much  in 
their  actual  possession,  as  the  cleared  fields  of 
the  whites;  and  their  rights  to  its  exclusive  en- 
joyment in  their  own  way.  and  for  their  onau 
purposes,  were  as  much  respected,  until  they 
abandoned  them,  made  a  cession  to  the  govern- 
ment, or  an  authorized  sale  to  individuals.  In 
either  case  their  rights  became  extinct,  the  lands 
could  not  be  granted  disencumbered  of  the  right 
of  occupancy,  or  enjoyed  in  full  dominion  by  the 
purchasers  from  the  Indians.  Such  was  the 
tenure  of  Indian  lands  by  the  laws  of  Massa- 
chusetts. Connecticut,  Rhode  Island,  New  Hamp- 
shire, New  York,  New  Jersey,  Peimsylvania, 
Maryland,  Virginia,  North  Carolina.  South  Caro- 
lina and  Georgia.     Ibid. 

12.  Grants  made  by  the  Indians  at  public 
councils,  since  the  treaty  at  Fort  Slanwick's, 
have  been  made  directly  to  the  purchasers,  or 
to  the  state  in  which  the  land  lies,  in  trust  for 
them,  or  with  directions  to  convey  to  them ;  of 
which  there  are  many  instances  of  large  tracts 
so  sold  and  held ;  especially  in  New  York.  Ibid. 

13.  It  was  an  universal  rule,  that  purchases 
made  at  Indian  treaties,  in  the  presence,  and 
with  the  approbation  of  the  officer  under  whose 
direction  they  were  held  by  the  authority  of  the 
crown,  gave  a  valid  title  to  the  lands;  it  pre- 
vailed under  the  laws  of  the  states  after  the  re- 
volution, and  yet  continues  in  those  where  the 
right  to  the  ultimate  fee  is  owned  by  the  states, 
or  their  grantees.  It  has  been  adopted  by  the 
United  States,  and  purchases  made  at  treaties 
held  by  their  authority,  have  been  always  held 
good  by  the  ratification  of  the  treaty,  without 
any  patent  to  the  purchasers  from  the  United 
States.  This  rule  in  the  colonies  was  founded 
on  a  settled  rule  of  the  law  of  England,  that  by 
his  prerogative,  the  king  was  the  universal  oc- 
cupant of  all  vacant  lands  in  bis  dominions,  and 
had  the  right  to  grant  them  at  his  pleasui-e,  or 
by  his  authorized  officers.     Ibid. 

14.  When  the  United  States  acquired  and  took 
possession  of  the  Floridas,  the  treaties  which  had 
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been  made  with  the  Imliaii  tribes,  before  the  ac- 
quisition of  the  territory  by  Spain  and  Great 
Britain,  remained  in  foree  over  all  the  ceded 
territory,  as  the  laws  wineli  reijulated  the  rela- 
tions with  all  the  Indians  who  were  parlies  to 


Indians  sold  their  lands,  to  have  the  deeds  pre- 
sented to  the  governor  for  eonliririatioii.  The 
sales  by  the  Indians  transferred  the  kind  of  right 
whieh  they  pos.^e.-^.'^ed  ;  the  ratification  of  the  sale 
by  the  <;overnor,  must  be  regarded  as  a  relin- 


them.  and  were  bindnig  on  the  United  Slates,    quishment  of  the  title  of  the  crown  to  the  pur 
by  the  obligation  tliey  had  assumed  by  the  Loui- I    '  '  '  '  ' 

siana  treaty,  as  a  supreme  law  of  the  land,  which  i 
was  inviolable  by  the  power  of  congress.  They 
were  also  binding  as  the  fundamental  law  ot 
Indian  rights:  acknowledged  by  royal  order.s, 
and  municipal  regulations  of  the  province,  as  the 
laws  and  oniinances  of  Spain  in  the  ceded  pro- 
vinces, which  were  declared  to  contiime  in  torce 
by  the  proclamation  of  the  governor  in  taking 
possession  of  the  provinces;  and  by  the  acts  ot 
congress,  which  assured  all  the  iidiabitants  of 
protection  in  their  property.  It  would  be  an  un- 
warranted construction  of  these  treaties,  laws, 
ordinances  and  municipal  regulations,  to  decide 
that  the  Indians  were  not  to  be  maintained  in 
the  enjoyment  of  all  the  rights  which  they  could 
have  enjoyed  under  either,  had  the  provinces 
remained  under  the  dominion  of  Spain.  It  would 
be  rather  a  perversion  of  their  spirit,  meaning 
and  terms,  contrary  to  the  injunction  of  the  law 
under  which  the  court  acts,  which  makes  the 
stipulations  of  any  treaty  the  laws  and  ordinances 


of  Spain,  and  these  acts  of  congress,  so  far  as 
either  apply  to  this  case,  the  standard  rules  for 
its  decision.     Ibid. 

15.  The  treaties  with  Spain  and  England,  be- 
fore the  acquisition  of  Florida  by  the  United 
States,  which  guarantied  to  the  Seminole  Indians 
their  lands  according  to  the  right  of  property 
■with  which  they  possessed  them,  were  adopted 
by  the  United  States;  who  thus  became  the  pro- 
tectors of  all  the  rights  they  had  previously  en- 
joyed, or  could  of  right  enjoy  under  Great  Britain 
or"  Spain,  as  individuals  or  nations,  by  any  treaty, 
to  which  the  United  States  thus  became  parties 
in  1803.     Ibid. 

16.  The  Indian  right  to  the  lands  as  property, 
was  not  merely  of  possession,  that  of  alienation 
was  concomitant ;  both  were  equally  secured, 
protected  and  guarantied  by  Great  Britain  and 
Spain,  subject  only  to  ratification  and  confirma- 
tion by  the  license,  charter  or  deed  from  the 
governor  representing  the  king.  Such  purchases 
enabled  the  Indians  to  pay  their  debts,  compen- 
sate for  their  depredations  on  the  traders  resi- 
dent among  them  to  provide  for  their  wants; 
while  they  were  available  to  the  purchasers  as 
payment  of  the  considerations  which  at  their 
expense  had  been  received  by  the  Indians.  It 
would  have  been  a  violation  of  the  faith  of  the 
government  to  both,  to  encourage  traders  to  settle 
in  the  province,  to  put  themselves  and  property 
in  the  power  of  the  Indians,  to  suffer  the  latter 
to  contract  debts,  and  when  willing  to  pay  them 
by  the  only  means  in  their  power,  a  cession  of 
their  lands,  withhold  an  assent  to  the  purchase, 
which  by  their  laws  or  municipal  regulations, 
was  necessary  to  vest  a  title.  Such  a  course 
■was  never  adopted  by  Great  Britain,  in  any  of 
her  colonics,  nor  by  Spain  in  Louisiana  or  Flo- 
rida.    Ibid. 

17.  The  laws  made  it  necessar)',  when  the 


chaser;  and  no  instance  is  known  where  per- 
mission to  sell  has  been  '-refused,  or  the  rejec- 
tion of  an  Inilian  sale."'     Ibid. 

18.  The  colonial  charters,  a  great  portion  of 
the  intlivitlual  grants  by  the  proprietary  and 
royal  governments,  and  a  still  greater  portion  by 
the  states  of  the  Union  after  the  revolution,  were 
made  for  lands  within  the  Indian  hunting  grounds. 
North  Carolina  and  Virginia  to  a  great  extent 
paid  their  olHcers  and  .soldiers  of  the  revolution- 
ary war  by  such  grants,  and  e.\tinguished  the 
arrears  due  the  army  by  similar  means.  It  was 
one  of  the  great  resources  which  sustained  the 
war,  not  only  by  those  states,  but  by  other  states. 
The  ultimate  fee,  encumbered  with  the  right  of 
Indian  occupancy,  was  in  the  crown  previous  to 
the  revolution,  and  in  the  states  of  the  Union 
afterwards,  and  subject  to  grant.  This  right  of 
occupancy  was  protected  by  the  political  power, 
and  respected  by  the  courts,  until  extinguished, 
when  the  patentee  took  the  unencumbered  fee. 
So  the  supreme  court  and  the  state  courts  have 
uniformly  held.     Clark  v.  Smith,  13  Peters,  195. 
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1.  General  Principles. 

1.  Where,  by  the  law  of  Virginia,  a  penalty 
was  imposed  for  keeping  a  gaming  table,  and 
the  penalty  was  given  to  any  person  who  should 
sue  for  it,  an  indictment  in  the  name  of  the 
United  States  for  the  offence  cannot  be  sustain- 
ed ;  but  the  penalty  must  be  sued  for  in  the  form 
authorized  by  the'law.  United  States  v.  Simms, 
1  Craiich,  252;   1  Cond.  Rep.  305. 

2.  Objections  to  the  form  and  sufficiency  of 
the  indictment  may,  in  the  discretion  of  the 
court,  be  discussed  and  decided  during  the  trial, 
before  the  jury;  but  generally  speaking,  they 
ought  regularly  to  be  considered  only  upon  a 
motion  to  quash  the  indictment,  or  in  arrest  of 
judgment,  or  in  demurrer.  United  States  V.  Good- 
ing^ 12  Wheat.  460;  6  Cond.  Rep.  572. 

3.  In  criminal  proceedings  the  onus  probandi 
rests  upon  the  prosecutor,  unless  a  different  pro- 
vision is  expressly  made  by  statute.     Ibid. 

4.  The  act  of  congress  of  27th  June,  1798,  to 
punish  frauds  committed  on  the  Bank  of  the 
United  States,  is  in  itself  repugnant,  and  will 
not  support  an  indictment  for  knowingly  uttering 
as  true,  a  false,  forged  and  counterfeit  paper, 
purporting  to  be  a  bill  of  the  Bank  of  the  Uinted 
States,  signed  bv  the  president.  U7iitc<!  Slates  V 
Cantnl,  4  Cranch,  167:  2  Cond.  Rep.  (i!». 
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5.  When  two  or  more  persons  are  jointly 
charged  in  the  same  indictment  with  a  capital 
offence,  they  have  not  a  right  by  law  to  be  tried 
separately,  wilhont  the  consent  of  the  prosecu- 
tor, but  such  separate  trial  may  be  allowed,  or 
not,  in  the  discretion  of  the  court.  United  States 
V.  Marchant  ct  al,  12  Wheat.  480;  6  Cond.  Kep. 
588. 

6.  It  is  not,  in  general,  necessary,  in  an  indict- 
ment for  a  statutable  offence,  to  follow  the  exact 
wording  of  a  statute ;  it  is  sufficient  if  the  offence 
be  set  forth  with  substantial  accuracy  and  cer- 
tainty to  a  reasonable  intendment.  United  Stales 
V.  Bachelder,  2  Gallis.  C.  C.  R.  15. 

7.  Where,  however,  the  words  used  in  the 
statute  are  the  technical  words  which  constitute 
the  specific  offence,  then  the  law  allows  of  no 
substitute  in  the  indictment,  because  no  other 
words  are  exactly  descriptive  of  the  offence. 
Ibtd. 

8.  The  office  of  an  inspector  of  the  customs 
ceases  with  that  of  the  collector  who  appointed 
him  ;  and  an  indictment  for  resisting  such  in- 
spector, after  the  resignation  of  the  collector, 
and  before  his  being  reappointed  by  the  .suc- 
ceeding collector,  cannot  be  sustained.  United 
States  V.  Wood,  2  Gallis.  C.  C.  R.  3G1. 

9.  The  grand  jury,  having  received  testimony 
from  a  person  not"^  under  oath,  the  indictment 
founded  upon  such  evidence,  was  quashed  as 
irregularly  found.  United  States  v.  Coolidge,  2 
Gallis.  C.  C.  R.  364. 

10.  On  a  motion  to  quash  an  indictment,  the 
evidence  of  the  facts  on  which  the  application 
rests,  must  be  in  writing,  that  it  may  constitute 
part  of  the  record.     Ibid. 

11.  If  an  indictment  founded  on  a  statute, 
conclude  "contrary  to  the  true  intent  and  mean- 
ing of  the  act  of  congress  in  such  case  made  and 
provided,"  it  is  good  and  equivalent  to  a  con- 
clusion "against  the  form  of  the  statute  in  such 
case  made  and  provided."  United  States  v.  La 
Caste,  2  Mason's  C.  C.  R.  129. 

12.  If  several  are  charged  in  the  same  indict- 
ment, each  has  a  right  to  a  separate  trial.  United 
States  V.Sharp  et  aL  Peters'  C.  C.  R.  118. 

13.  An  indictment  which  charges  in  the  same 
count  an  offence  made  capital  by  one  section  of 
an  act  of  congress,  and  another  offence  declared 
in  another  section  of  the  same  law  to  be  a  mis- 
demeanor, is  bad.     Ibid. 

14.  Driving  a  carriage  through  a  populous 
crowded  street  of  a  city,  at  such  a  rate  as  to 
endanger  the  safety  of  the  inhabitants,  is  an  in- 
dictable offence  at  common  law.  United  States 
v.  Hart,  Peters'  C.  C.  R.  390. 

15.  In  an  indictment  for  forgery,  it  is.  in  gene- 
ral, necessary  to  set  forth  the  tenor  of  the  instru- 
ment, and  it  must  be  proved  as  laid.  United 
States  v.  Britton,  2  Mason's  C.  C.  R.  462. 

16.  An  indictment  under  the  twenty-seventh 
section  of  the  act  of  1790,  need  not  state  the 
offence  to  be  committed  by  an  officer;  it  is  suf- 
ficient to  state  that  the  person  on  whom  it  was 
committed  was  a  public  minister,  without  stat- 
ing that  he  had  been  aulh^orized  and  received 
as  such  by  the  president.     This  section  applies 


to  all  public  ministers.    United  States  v.  Bcnners, 
Baldwin's  C.  C.  R.  242. 

17.  Under  the  act  of  congress  of  6th  July, 
1812,  prohibiting  American  vessels  tradnig  with 
the  enemies  of  the  United  States,  living  fat  oxen 
are  articles  of  provisions  and  munitions  of  war, 
within  the  act.  United  States  v.  Sheldon,  2  Wheat. 
119;  4  Cond.  Rep.  62. 

18.  Under  the  statute  of  1790,  ch.  9,  sect.  28, 
which  requires  that  in  capital  cases  a  copy  of 
the  indictment,  and  a  list  of  the  witnesses,  &c. 
shall  be  delivered  to  the  prisoners  two  entire 
days  before  the  trial,  the  word  '•  trial"  means 
the  trial  of  the  cause  by  the  jury,  and  not  the 
arrangement  and  pleading  preparatory  to  the 
trial.  United  States  v.  Curtis,  4  Mason's  C.  C.  R. 
232. 

19.  Where  two  or  more  persons  are  jointly  in- 
dicted for  a  capital  offence,  as  for  murder,  they 
are  not,  as  matter  of  right,  entitled  to  a  separate 
trial;  if  they  request  it,  but  it  is  matter  of  dis- 
cretion to  be  judged  of  under  all  the  circum- 
stances of  the  case.  United  States  v.  Marchant, 
4  Mason's  C.  C.  R.  158. 

20.  On  an  indictment  for  maliciously  and 
without  justifiable  cause,  forcing  a  seaman  on 
shore  in  a  foreign  port,  it  was  held,  under  the 
crimes  act  of  1825,  ch.  270.  sect.  10,  that  '•  ma- 
liciiJusly"  in  the  statute  means  wilfully,  against 
a  knowledge  of  duty.  "Justifiable  cau.se,"  does 
not  mean  such  a  cause,  as  in  the  mere  maritime 
law  might  authorize  a  di.scharge,  but  such  a 
cause,  as  in  the  known  policy  of  the  American 
laws  on  this  subject,  is  contemplated  as  a  case 
of  moral  necessity,  for  the  safety  of  the  ship 
and  crew,  or  the  due  performance  of  the  voy- 
age. United  States  v.  Coffin,  1  Sumner's  C.  C.  R. 
194. 

21.  In  an  indictment  in  the  crimes  act  of  1790, 
ch.  36,  sect.  12,  for  an  endeavour  to  commit  a 
revolt,  and  confining  the  master  of  the  ship  on 
the  high  seas,  it  is  not  necessary  to  allege  that 
the  master  was  at  the  time  in  the  peace  of  the 
United  States,  or  that  he  was  an  American  citi- 
zen. United  States  v.  Thompsun,  1  Sumner's  C. 
C.  R.  168. 

22.  A  party  will  not  be  allowed  to  give  oral 
evidence  of  the  intent  or  purpose  of  an  indict- 
ment, verdict,  or  judgment,  as  the  best  evidence 
is  the  original,  or  a  certified  copy.  Ga^s  v.  Stin- 
son,  2  Sumner's  C.  C.  R.  605. 

23.  It  is  no  defence  to  an  indictment  for  forci- 
bly obstructing  or  impeding  an  officer  ol  the 
customs  in  the  discharge  of  his  duties,  that  the 
object  of  the  parly  was  personal  chastisement, 
and  not  to  obstruct  or  impede  the  officer  in  the 
discharge  of  his  duties,  if  the  defendant  knew 
the  officer  to  be  so  engaged.  United  States  v. 
Keene,  5  Mason's  C.  C.  R.  458. 

24.  The  defendant  was  indicted  for  receiving 
treasury  notes  of  the  United  States,  stolen  from 
the  United  Stales  mail.  The  indictment,  in  one 
of  the  counts,  described  one  of  the  treasury  note.s 
as  bearing  interest  annually  of  one  per  centum. 
A  treasury  note  was  offered  in  evidence,  bearing 
interest  at  one  m.  per  centum,  and  parol  evi- 
dence was  offered  to  show  that  treasury  notes, 
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Biich  as  the  one  olTereJ  in  evidence,  was  received 
by  the  otficers  of  the  government  as  bearing  in- 
terest ot  one  mill  per  eeiituin  per  annnm,  not 
one  per  centum  per  ainuim.  Tlie  court  held, 
that  treasury  notes  issued  by  the  authority  ot 
tlie  act  ot  congress,  passeil  on  the  r2lh  of  Octo- 
ber, 1828,  are  promissory  notes  within  the  mean- 
ing of  the  act  of  congress  of  3d  March,  1825. 
The  United  Slairs  v.  Harihjman,  13  I'eters,  176. 

25.  When  a  note  is  given  payable  in  foreign 
coin,  the  value  of  each  coin  must  be  averred  ; 
and  under  such  averment,  evidence  of  the  value 
may  be  received.     Ibid. 

26.  An  indictment  for  stealing  a  horse  from 
one  of  the  Wyandott  tribe  of  Indians  in  Ohio, 
not  sustained,  on  the  ground  that,  surrouiuled  as 
that  tribe  is  hy  a  white  population,  effect  cannot 
be  given  to  the  laws  originally  designed  for  their 
protection,  with  other  tribes.  United  States  v. 
Cisna,  1  MLeans  C.  C.  R.  264. 

27.  An  instrument  may  be  set  out  in  an  indict- 
ment, according  to  its  legal  effect.  United  States 
V.  Keen,  1  MLean's  C.  C.  R.  429. 

28.  But,  if  words  are  used  as  descriptive  of 
the  instrument,  though  they  might  have  been 
omitted,  yet  being  stated,  must  be  proved.    Ibid. 

29.  A  draft  signed  Jos.  Johnson,  was  not  held 
admissible  under  a  count,  slatiiiii  it  to  be  signed 
Joseph  Johnson,  president.     Ibid. 

30.  The  court  judicially  know  that  the  offence 
charged  in  the  different  counts  is  the  same, 
varied  so  as  to  meet  the  proof.     Ibid. 

31.  And  a  conviction  on  any  one  of  the  counts, 
will  be  a  bar  to  any  future  prosecution  for  the 
same  offence.     Ibid. 

32.  Under  the  twenty-first  section  of  the  post- 
office  law,  no  one  can  be  convicted  who  is  not 
employed   iii  the  post-ofiice   department,     llie  ! 
Ututed  States  v.  Nott,  1  MLean's  C.  C.  R.  499. 

33.  To  constitute  the  offence,  it  is  not  neces- 
sary that  the  letter  stolen  should  have  been  taken 
out  of  the  post-office  building.    Ibid. 

34.  Taking  a  letter  which  contains  bank  notes, 
greatly  aggravates  the  offence.     Ibid. 

35.  A  prosecuting  attorney,  with  leave  of  the 
court,  may  enter  a  nolle  prosequi  on  an  indict- 
ment. United  States  v.  Shoemaker,  2  M'Lean's  C. 
C.  R.  114. 

36.  But  after  the  jury  are  sworn  and  witnesses, 
the  attorney  has  no  right  to  enter  a  nolle  pro- 
sequi. '  Ibid. 

37.  Such  an  abandonment  is  equivalent  to  an 
acquittal.     Ibid. 

38.  The  court  will  not  compel  the  prosecuting 
attorney  to  elect  on  which  count  in  the  indict- 
ment he  will  try  the  defendant.  Counts  are  so 
varied  as  to  meet  the  evidence.  United  States 
V.  Dickinson,  2  ilLean's  C.  C.  R.  325. 

39.  The  court  will  always  regard  the  rights 
of  the  defendant.     Ibid. 

2.  Forms  of  Indictments,  and  Proceedings  on  them. 

40.  In  an  indictment  on  the  seventh  and  ninth 
Bections  of  the  act  of  July  29'th,  1813,  ch.  563, 
for  granting  a  bounty  to  certain  vessels  employed 
in  the  fisheries,  for  making  a  false  declaration, 
the  indictment  having  stated  the  purport  of  the 
written  paper  to  be  that  the  vessel  was  of  the 


buiilicn  (if  lourleon  tons  and  forty-five  ninety- 
fifllisut  a  ton,  whereas  the  paper  proiluceil  stateil 
it  to  be  fourteen  tons  and  lifly  ninety-tilths  of  a 
ton,  ihe  variance  was  held  lalal.  Untied  Stales 
V.  Lnkcman,  2  Mason's  C.  C.  R.  229. 

41.  In  an  indictment  for  forgery,  it  is,  in  gene- 
ral, necessary  to  set  forth  the  tenor  of  the  instru- 
ment, and  it  must  be  proved  as  it  is  set  forth. 
United  States  v.  liritton,  2  Mason's  C.  C.  R.  464. 

42.  It  seems,  that  if  the  instrument  be  de 
stroyeil  or  suppressed  by  the  prisoner,  that  fact 
being  stated  in  the  indictment  will  be  a  sulli- 
cient  excuse  for  not  setting  forth  the  tenor.    Ibid. 

43.  If  a  statute  offence  is  alleged  in  the  in- 
dictment according  to  the  words  of  the  statute, 
the  indictment  will  not  be  vitious,  because,  in 
the  conclusion,  a  name  is  given  to  the  crime 
which  is  technically  wrong.  United  States  v.  El- 
liot, 3  Mason's  C.  C.  R.  156. 

44.  Thus,  if  the  offence  be  false  swearing, 
under  the  pension  act  of  May  1st,  1820,  ch.  569, 
the  indictment  is  not  vitiated  because  it  con- 
cludes with  "and  so  the  jurors,  &c."  that  the 
party  "did  commit  wilful  and  corrupt  perjury," 
although  the  offence  be  not  technically  perjury. 
Ibid. 

45.  If.  in  an  indictment  for  an  endeavour  to 
commit  a  revolt,  under  the  twelfth  section  of  the 
act  of  April  30lh,  1790,  ch.  36,  it  is  averred  to 
have  been  done  on  the  high  seas,  such  aver- 
ment will  be  sustained  by  proof  of  the  offence  iu 
a  foreign  port.  United  States  v.  Keefe,  3  ]\Iasoii's 
C.  C.  R.  475. 

46.  An  indictment  for  perjury  must  state,  dis- 
tinctly and  precisely,  the  time  when  the  false 
oath  was  taken.  United  States  v.  Boivman,  2 
Wash.  C.  C.  R.  328. 

47.  Thus,  where  the  indictment  stated  that, 
at  a  circuit  court  held  for  the  district  of  Penn- 
sylvania, on  the  8lh  of  October,  1808,  an  indict- 
ment was  found  against  I.  H.,  &c.  and  the  said 
I.  H.  being  in  due  form  arraigned  upon  the  said 
indictment,  pleaded  not  guilty,  and  issue  being 
joined,  the  said  I.  H.  was  put  upon  his  trial,  and 
was  tried  at  said  court  by  a  jury  for  said  mis- 
demeanor, (without  saying  when.)  and  at  said 
trial,  so  then  and  there  hati,  the  defendant  was 
sworn  as  a  witness,  &c..  the  judgment  was 
arrested.     Ibid. 

48.  Where  an  indictment  sets  forth  a  fact 
which  is  not  impertinent  or  foreign  to  the  cause, 
it  must  be  proved,  although  the  indictment  might 
have  been  good,  without  such  averment.  United 
States  V.  Porter,  3  Day,  283. 

49.  On  an  indictment  for  resisting  an  inspector 
of  ihf^  customs  in  the  execution  of  the  duties  of 
his  office,  a  warrant  from  the  surveyor  appoint- 
ing him  to  the  office,  is  not  sutficient  evidence 
of  his  appointment  to  support  an  indictment,  the 
collector  being  the  only  person  authorized  by 
law  to  make  such  appointment.  United  States 
V.  Phelps,  4  Day,  469. 

50.  A  surveyor  may  lawfully  appoint  assist- 
ants, and  it  is  penal  to  resist  them  in  the  execu- 
tion of  their  office;  but  the  indictment  must 
describe  such  officers  in  their  real  capacity  and 
character.     Ibid. 

51.  Iu  an  indictment  for  a  piratical  murder, 
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under  the  eighth  section  of  the  act  of  April  30, 
1790,  ch.  36,  it  is  not  necessary  to  allege  the 
prisoner  to  be  a  citizen  of  the  United  Slates,  nor 
that  the  crime  was  committed  on  board  a  vessel 
belonging  to  citizens  of  the  United  States,  but 
it  is  sufficient  to  charge  it  as  committed  from  on 
board  such  a  vessel,  by  a  mariner  sailing  on 
board  such  a  vessel.  United  Stales  v.  Furlong 
£t  al.  5  Wheat.  184  ;  4  Cond.  Rep.  623. 

52.  Each  count  in  an  indictment  is  a  distinct 
substantive  charge  ;  and  if  the  verdict  conform 
to  any  one  of  the  counts,  which  in  itself  will 
support  the  verdict,  it  is  sufficient.     Ibid. 

53.  An  inspector  is  an  officer  of  the  customs, 
the  obstruction  of  whom  is  within  the  seventy- 
first  section  of  the  collection  act  of  March  2d, 
1799,  ch.  128.  An  inspector  had  a  right  to  go 
on  board  any  ves.sel  to  discover  if  any  goods, 
&c.,  were  illegally  laden  on  board,  contrary  to 
the  embargo  acts ;  and  if  obstructed  in  so  doing, 
an  indictment  lay  under  the  section.  United 
States  V.  Sears,  1  Gallis.  C.  C.  R.  215. 

54.  If  an  indictment  charge  a  perjury  to  have 
been  committed  at  the  circuit  court  held  on  the 
19th  day  of  May,  and  the  record  show  the  court 
to  have  been  held  on  the  20th  day  of  May,  the 
variance  is  fatal.  United  States  v.  MNeal,  1  Gal- 
lis. C.  C.  R.  387. 

55.  An  indictment  must  bring  the  case  within 
the  terms  of  the  statute;  and  no  argumentative 
inferences  will  supply  the  want  of  direct  aver- 
ments of  material  facts.  United  States  v.  Clark, 
1  Gallis.  C.  C.  E.  497. 

56.  It  is  not  necessary,  in  an  indictment  for 
the  obstruction  of  public  officers,  to  set  forth  the 
particular  exercise  of  the  office  in  which  they 
were  engaged  at  the  time,  or  the  particular  act 
and  circumstances  of  obstruction;  these  are 
properly  matters  of  evidence.     Ibid. 

57.  If  an  otTicer  of  the  customs  seize  without 
probable  cause,  no  indictment  will  lie  under  the 
seventy-first  section  of  the  statute  of  March  2, 
1799,  ch.  128.  for  resistino-  him  in  the  seizure. 
United  States  v.  Gay,  2  Gallis.  C.  C.  R.  359. 

58.  On  an  indictment  under  the  nineteenth 
section  of  the  act  of  March  16,  1802,  ch.  269. 
for  purchasing  of  a  soldier  '-his  arms,"'  it  must 
be  proved  that  the  soldier  was  in  the  lawful  pos- 
session of  the  arms,  or  had  a  special  bailment 
of  them,  otherwise  the  indictment  cannot  be 
sustained ;  if  the  arms  were  stolen,  the  case  is 
not  within  the  act.  United  States  v.  Brown,  1 
Mason's  C.  C.  R.  151. 

59.  On  an  indictment  for  an  endeavour  to 
make  a  revolt  in  a  ship,  founded  on  the  twelfth 
section  of  the  act  of  April  30,  1790,  ch.  36,  it  is 
not  necessary  to  prove  that  it  was  committed  on 
the  high  seas.  United  States  v.  Hamilton,  1  Ma- 
sons  C.  C.  R.  443. 

60.  Indictment  in  the  circuit  court  of  North 
Carolina  for  the  forgery  of,  and  an  attempt  to 
pass.  &c.,  a  certain  paper  writing  in  imitation 
of.  and  purporting  to  be  a  bill  or  note  issued  by 
the  president,  directors  anil  company  of  the 
bank  of  the  United  States,  founded  on  the  eigh- 
teenth section  of  the  act  of  1816,  establishing 
the  bank  of  the  United  States.  The  note  was 
signed  with  the  name  of  John  Huske.  who  had 


not  been  at  any  time  president  of  the  bnk  ot 
the  United  States,  but  who,  at  the  time  of  the 
date  of  the  counterfeit,  was  the  president  of  th« 
office  of  discount  at  Fayetteville;  and  was 
countersigned  by  the  name  of  John  W.  Sand 
ford,  who  at  no  time  was  cashier  of  the  mother 
bank,  but  was  at  the  said  dale  cashier  of  the 
said  office  of  discount  and  deposit.  Held,  ihv 
this  was  an  ofTence  within  the  provisions  of  tbe 
law.     United  States  v.  Turner,  7  Peters.  132. 

61.  The  policy  of  the  act  extends  to  such  a 
case.  The  object  is  to  guard  the  public  fropj 
false  and  counterfeit  paper,  purporting  on  it? 
face  to  be  issued  by  the  bank.  It  could  not  bi 
presumed  that  persons  in  general  could  be  cog 
nizant  of  the  fact  who,  at  particular  periods 
were  the  president  and  cashier  of  the  bank 
They  were  officers  liable  to  be  removed  at  tht 
pleasure  of  the  directors,  and  the  limes  of  theii 
appointment  or  removal,  or  even  their  names 
could  not  ordinarily  be  within  the  know  ledge  oi 
the  body  of  the  citizens.  The  public  mischiel 
would  be  equally  great  whether  the  names  wers 
those  of  the  geimine  officers,  or  of  fictitious  oi 
unauthorized  persons;  and  ordinary  diligence 
would  not  protect  them  against  imposition. 
Ibid. 

62.  Indictment  on  the  eighteenth  section  of 
the  ac*  of  congress,  passed  on  the  15th  day  of 
April,  1816,  entitled  '-an  act  to  incorporate  the 
subscribers  to  the  bank  of  the  United  States." 
The  indictment  charged  the  defendant  with  ut- 
tering and  forging  "a  counterfeit  bill  in  imitation 
of  a  bill  issued  by  the  president,"  &c.  of  the 
bank.  The  forged  paper  was  in  these  words 
and  figures :  "  Cashier  of  the  Bank  of  the  United 
States,  Pay  to  C.  W.  Ernest,  or  order,  five  dol- 
lars. Office  of  Discount  and  Deposit  in  Pitts- 
burgh, the  10th  day  of  Dec.  1829.  A.  Bracken- 
ridge,  Pres.  J.  Correy,  Cash."  Indorsed '-Pay 
the  bearer,  C.  VV.  Ernest."  Held,  that  a  genu- 
ine instrument,  of  which  the  forged  and  counter- 
feited instrument  is  an  imitation,  is  not  a  bill 
issued  by  order  of  the  president,  &c.  of  the 
bank  of  the  United  Stales,  according  to  the  true 
intent  and  meaning  of  the  eighteenth  section 
of  ihe  act  incorporating  the  bank.  United  Stales 
V.  Breu'ster,  7  Peters,  164. 

63.  The  defendant  was  indicted  upon  the 
twenty-fourth  section  of  the  act  of  congress  of 
3d  March,  1825,  entitled  "an  act  to  reduce  into 
one,  the  several  acts  establishing  and  regulating 
the  post-office  department,"  for  advising,  pro- 
curing and  assisting  one  Joseph  I.  Stiaughan.  a 
mail  carrier,  to  rob  the  mail,  and  was  found 
guilty.  Upon  this  finding,  the  judges  of  the 
circuit  court  of  North  Carolina  were  divided  in 
opinion  on  the  question,  whether  an  indictment 
founded  on  the  statute  for  advising,  &c.  a  mail 
carrier  to  rob  the  mail,  ought  to  set  forth  or  aver 
that  the  said  carrier  did  in  fact  commit  the 
offence  of  r-obbinir  the  mail.  By  the  Court — 
The  answer  to  this,  as  an  abstract  proposition, 
must  be  in  the  alTn-mative.  But  if  the  question 
intended  to  be  put  is,  whether  there  must  be  a 
distinct  substantive  averment  of  that  fact,  it  is 
not  necessary.  The  indictment  in  this  case  suf- 
ficiently sets  out  that  the  offence  had  been  ccra- 

E 


M 


INDICTMENT. 


In.lictmcnts  under  ihe  AcU  of  Coiigrew  prohibiting  the  Slave-Trade. 


United  States  V. 


mititHl    by    the    mail   cair 
Mills,  7  Peters,  138. 

64.  The  otieiice  ehargeil  in  this  iiulictmeiU  is 
a  niisilemi-aiior,  where"  all  are  principals,  ami 
the  lioctriiie  applicable  to  the  principal  ami  ac- 
cessary in  cases  of  felony,  does  not  apply.  The 
olVeiico.  however,  charijeil  apainst  llie  ilefendanl 
is  secondary  in  its  character,  and  there  can  be 
no  doubt  that  it  must  snliiciently  appear  upon 
the  indictment,  that  the  oU'enct'  alleged  against 
the  chief  actor  had  been  committed.     //)if/. 

65.  The  defendant  was  intlicted  in  April  1833, 
in  the  circuit  court  for  the  district  of  Pennsylva- 
nia, for  passing  a  counterfeit  note  of  the  ileiiomi- 
nation  of  ten  dollars,  purporting  to  be  a  note  of 
the  bank  of  the  United  States,  with  intent  to 
defraud  the  bank.  &c.  He  pleaded  that  the 
note  described  in  the  indictment  hatl  been  here- 
tofore given  in  evidence  on  the  trial  of  the  de- 
fendant, upon  a  former  indictment  found  against 
him  for  pa.ssing  another  counterfeit  ten  dollar 
note  ;  upon  which  indictment  he  had  been  ac- 
quitted. By  the  Court — The  ofFence  for  which 
the  defendant  was  indicted,  and  to  which  indict- 
ment he  pleaded  the  plea  of  a  former  acquittal, 
was  entirely  a  distinct  offence  from  that  on 
which  the  verdict  of  acquittal  was  found.  The 
plea  does  not  show  that  he  had  ever  been  in- 
dicted for  passing  the  same  counterfeit  bill,  or 
that  he  had  ever  been  put  in  jeopardy  for  the 
same  offence.  The  matter  pleaded  is  no  bar  to 
the  indictment.  United  States  v.  Randenbush,  8 
Peters,  289. 

66.  The  indictment  charged  the  piracy  to 
have  been  committed  "on  the  high  seas,  within 
the  admiralty  and  maritime  jurisdiction  of  the 
United  States,  and  out  of  the  jurisdiction  of  any 
particular  state."  Held,  that  this  was  a  suffi- 
cient statement  of  the  venue,  without  any  fur- 
ther specification  of  the  place.  United  States  v. 
Gibert.  2  Sumner's  C.  C.  R.  19. 

67.  A  conclusion  of  an  indictment  against  the 
form  of  the  statute,  in  the  singular,  is  sufficient 
in  all  cases,  where  the  offence  is  distinctly  with- 
in more  than  one  independent  statute.     Ibid. 

68.  Also,  a  conclusion  against  the  form  of  the 
Btatufes,  in  the  plural,  would  be  good,  even  if 
the  offence  was  punishable  by  a  single  statute. 
Ibid. 

69.  Mere  surplusage  will  not  vitiate  an  indict- 
ment, and  need  not  be  established  in  proof.  The 
United  States  v.  Howard,  3  Sumner's  C.  C.  R.  12. 

70.  But  no  allegation,  whether  it  be  necessary 
or  unnecessary,  more  or  less  particular,  which  is 
descriptive  of  the  identity  of  what  is  legally 
essential  to  the  charge  in  the  indictment,  can  be 
rejected  as  surplusage.     Ibid. 

71.  A  variance  between  the  indictment  and 
the  evidence  is  not  material,  provided  the  sub- 
stance of  the  matter  be  found.     Ibid. 

72.  In  case  of  a  misnomer,  a  variance  is  fatal 
only  where  there  is  a  misnomer  of  a  party  whose 
existence  is  essential  to  the  offence  charged  in 
the  indictment.     Ibid. 

73.  In  an  indictment  under  the  act  of  congress 
of  1825,  ch.  276,  sec.  22,  the  ownership  of  the 
vessel  was  allesred  to  be  in  William  N3-e  and 


others,  instead  of  Willard  Nye  and  others.  Held, 
that  an  allegation  of  the  particular  ownership  is 
unnecessary  and  immaterial  ;  and  that  tht>  mis- 
nomer above  menlioued  is  of  no  consequence,  it 
being  sufiicienl  to  allege  that  the  owners  are 
citizens  of  the  United  Slates.     Ibid. 

74.  An  indictm(>nt  in  tin"  courts  of  the  United 
States  for  murder  by  <>ne  white  man  of  another, 
m  the  Indian  country,  within  a  slate,  cannot  be 
sustained.  United  States  v.  Bailey,  1  M'Lean's 
C.  C.  R.  241. 

75.  An  indictment  which  charges  the  defend- 
ant with  unlawfully  obstructing  a  letter  contain- 
ing bank-notes,  which  was  put  into  the  post-office 
to  be  conveyed  by  post,  and  came  into  the  pos- 
session of  the  defendant,  is  sufficient.  United 
States  V.  Martin,  2  M'Lean's  C.  C.  R.  256. 

76.  An  otfence  described  in  the  words  of  the 
statute  is  generally  sufficient.  United  States  v. 
Lancaster,  2  M'Lean's  C.  C.  R.  431. 

77.  Od'ences  under  the  post-office  law  are 
misdemeanors;  anil  less  nicety  is  required  in  the 
indictment  than  for  felonies.     Jbid. 

78.  It  is  not  necessary  to  give  a  particular  de- 
scription of  a  letter  charged  to  have  been  se- 
creted and  embezzled  by  a  postmaster.     Ibid. 

79.  Nor  to  describe  the  bank-notes,  particu- 
larly, described  in  the  letter.  But,  if  either  tlie 
letter  or  the  notes  be  particularly  described  in 
the  indictment,  they  must  be  proved  as  laid. 
Ibid. 


3.  Indictments  under  the  Ads  of  Congress  prohi- 
biting the  Slave-Trade. 

80.  In  an  indictment  against  the  owner  of  a 
vessel  under  the  slave-trade  act  of  April  20, 
1818,  ch.  373,.  it  is  not  necessary  to  specify  the 
particulars  of  the  fitting  out;  it  is  sufficient  to 
charge  the  offence  in  the  words  of  the  statute. 
United  Slates  v.  Gooding,  12  Wheat.  460;  6  Cond. 
Rep.  572. 

81.  Nor  is  it  necessary  there  should  be  any 
principal  offender  to  whom  the  defendant  might 
be  aiding  and  abetting.  Those  terms  in  the 
statute  do  not  refer  to  the  relation  of  principal 
and  accessary  in  cases  of  felony  ;  both  the  actor, 
and  he  who  aids  and  abets  the  act,  are  consid- 
ered as  principals.     Ibid. 

82.  It  is  necessary  that  the  indictment  should 
aver  that  the  vessel  was  built,  fitted  out,  &c.,  or 
cause  to  sail  or  be  sent  away  within  the  jurisdic- 
tion of  the  United  States.     Ibid. 

83.  An  averment  that  the  ship  was  fitted  out, 
&c.,  "  with  intent  that  the  said  vessel  should  be 
employed"  in  the  slave-trade,  is  fatally  defect- 
ive ;  the  words  of  the  statute  being,  "  with  in- 
tent to  employ"  the  vessel  in  the  slave-trade, 
and  referring  exclusively  to  the  intent  and  act 
of  the  party  himself.     Ibid. 

84.  If,  under  the  act  of  April  20,  1818,  ch. 
373,  prohibiting  the  slave-trade,  the  offence  be 
laid  in  the  indictment  to  be  on  a  certain  specified 
day  now  last  past,  and  on  divers  days  and  times 
before  and  since  that  day,  the  indictment  is 
sufficient :  the  words  now  last  past,  mean  last 
past  before  the  caption  of  the  indictment;  and 
the  words  on  divers  days  and  times  may  be  re- 
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jected  as  surplusage  if  the  offence  be  but  a  sin- 
gle offence.  United  States  v.  La  Coste,  2  Mason's 
C.  C.  R.  129. 

85.  It  is  not  necessary  in  such  indictment  to 
allege  that  the  negroes,  &c.  were  to  be  transport- 
ed to  the  United  States  or  their  territories,  or  that 
they  were  free  and  not  bound  to  service,  or  that 
the  defendant  was  a  citizen  or  resident  within 
the  United  States,  or  that  the  offence  was  com- 
mitted on  board  an  American  vessel.  It  is  suffi- 
cient if,  in  these  particulars,  the  indictment  fol- 
low the  language  of  the  statute,  and  is  as  certain. 
Ibid. 

86.  One  of  the  phrases  used  in  the  statute 
being  "persons  of  colour,"  it  is  sufficient  in  the 
indictment  to  use  the  same  words,  without  spe- 
cifying their  meaning.     Ibid. 

87.  It  is  sufficient  in  an  indictment  for  such 
an  offence,  to  allege  that  the  defendant,  "  as 
master,  for  some  other  person,  the  name  whereof 
being  to  the  jurors  yet  unknown,"  did  cause  the 
vessel  to  sail;  there  being  no  evidence  at  the 
trial  that  the  grand  jury  had  not  found  the  in- 
dictment according  to  the  evidence  before  them. 
Ibid. 

88.  ft  is  at  least  questionable,  whether  the 
names  of  the  persons  known  or  unknown,  for 
whom  the  act  is  done,  are  material  to  be  stated 
in  any  indictment  on  the  statute.     Ibid. 

89.  In  an  indictment  under  the  second  and 
third  sections  of  the  act  for  causing  a  vessel  to 
sail  from  a  port  of  the  United  States,  to  be  em- 
ployed in  the  slave-trade,  it  is  sufficient  if  the 
indictment  alleges  that  the  offence  was  commit- 
ted after  the  passing  of  the  act,  at  some  time 
between  certain  specified  days,  though  no  day 
certain  on  which  it  was  committed,  is  specified. 
United  States  v.  Smith,  2  Mason's  C.C.  R.  143. 

90.  It  is  not  necessary,  on  an  indictment  un- 
der this  act,  to  aver  tha.t  the  defendant  know- 
ingly committed  the  offence.     Ibid. 


INFANT  AND  INFANCY. 

1.  To  assume  as  a  matter  of  law  that  a  volun- 
tary and  deliberate  recognition  by  a  party  after 
he  came  of  age,  of  an  actual  conveyance  of  his 
right  made  during  nonage,  amounts  to  a  con- 
firmation of  such  a  conveyance ;  or  to  assume 
that  a  mere  acquiescence  for  several  months  in 
the  same  conveyance,  after  he  came  of  age,  is 
also  a  confirmation  of  the  act,  is  not  maintain- 
able. The  mere  recognition  of  the  fact  that  the 
conveyance  has  been  made,  is  not.  per  se,  proof 
of  the  confirmation  of  it.  Lessee  of  Tucker  et 
al.  V.  Moreland,  10  Peters,  59. 

2.  It  is  apparent,  on  the  English  authorities, 
that,  however  true  it  may  be  that  an  infant  may 
bind  himself  by  deed  in  certain  cases,  and  that, 
in  consequence  of  the  solemnity  of  the  instru- 
ment, it  is  voidable  only  and  not  void  ;  yet  the 
instrument,  however  solemn,  is  held  to  be  void, 
if  upon  its  face  it  is  prejudicial  to  the  infant. 
Ibid. 

3.  There  is  no  doubt  that  an  infant  may  avoid 


his  act,  deed  or  contract,  by  different  means,  ac- 
cording to  the  nature  of  the  act,  or  the  circum- 
stances of  the  case.  He  may  sometimes  avoid 
it  by  matters  in  pais,  as  in  the  case  of  a  feoff- 
ment and  entry,  if  his  entry  is  not  tolled  ;  somc^ 
times  by  plea,  as  where  he  is  sued  upon  his 
bond  or  other  contract;  sometimes  by  suit,  as 
where  he  disaffirms  a  contract,  made  for  the  sale 
of  his  chattels,  and  sues  for  the  chattels;  some- 
times by  a  writ  of  error,  as  when  he  has  levied 
a  fine  during  his  nonage;  sometimes  by  a  writ 
of  audita  querela,  as  where  he  has  acknowledged 
a  recognisance,  or  statute  staple,  or  merchant ; 
sometimes,  as  in  the  case  of  alienation  of  his 
estate,  by  writ  of  entry  durn  fuit  infra  setatem, 
after  his  arrival  at  age.     Ibid. 

4.  Where  the  act  of  an  infant  is  by  matter  of 
record,  he  must  avoid  it  by  some  act  of  record, 
as  by  writ  of  error,  or  by  audita  querela,  during 
his  minority.  But  if  the  act  of  the  infant  is  a 
matter  in  pais,  it  may  be  avoided  by  an  act  in 
pais  of  equal  solemnity  or  notoriety;  and  this, 
according  to  some  authorities,  during  his  nonage, 
or  afterwards;  and  according  to  others,  at  all 
events,  after  his  arrival  at  age.     Ibid. 

5.  In  many  cases,  the  disaffirmance  of  a  deed 
made  during  infancy  is  a  fraud  on  the  other 
party.  But  this  has  never  been  held  to  be  suffi- 
cient to  avoid  the  disaffirmance;  for  it  would 
otherwise  take  away  the  very  protection  which 
the  law  intends  to  throw  around  the  infant,  to 
guard  him  from  the  effects  of  his  folly  and  rash- 
ness.    Ibid. 

6.  By  the  common  law,  the  father  has  a  right 
to  the  custody  of  his  children  during  infanc3^ 
In  whatever  principle  this  right  is  founded,  whe- 
ther it  results  from  the  very  nature  of  parental 
duties,  or  from  that  authority  which  devolves 
upon  him  by  reason  of  the  guardianship  by  na- 
ture or  nurture,  technically  speaking,  its  e.vist- 
ence  cannot  now  be  brought  into  controversy. 
This  right  is,  however,  not  unlimited  ;  for  when- 
ever it  is  abused  by  improper  conduct  on  the 
part  of  the  parent,  courts  of  law  will  restrain 
him  in  its  e.xercise,  and  even  take  the  custody 
permanently  from  him.  By  the  common  law, 
also,  the  father  is  entitled  to  the  benefits  of  his 
children's  labour,  while  they  live  with  him,  and 
are  maintained  by  him.  United  States  v.  Baiii- 
bridge,  1  Mason's  C.  C.  R.  78. 

7.  The  custody  of  minors  is  given  to  their 
parents  for  their  maintenance,  protection,  and 
education ;  and  if  the  parent,  overlooking  all 
these  objects,  should,  to  answer  his  own  merce- 
nary views,  or  to  gratify  his  unworthy  passions, 
bind  his  child  as  an  apprentice  upon  terms  evi- 
dently injurious  to  his  interest,  or  to  a  trade  and 
occupation  which  would  degrade  him  from  the 
rank  and  character  to  which  his  condition  and 
circumstances  might  fairly  entitle  him,  it  would 
be  extremely  difficult  to  support  the  legality  of 
such  a  contract.     Ibid. 

8.  It  cannot  be  doubted,  that  the  power  to  en- 
list minors  into  the  naval  service  is  included 
within  the  powers  delegated  to  congress  by  the 
constitution ;  and  the  exercise  of  it  is  justified 
by  the  soundest  principles  of  national  policy 
Ibid.  80. 
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9.  Whenever  a  stalute  has  authorized  a  con- 
tract lor  the  public  service,  wliich  from  its  na- 
ture or  objects  is  evidently  to  be  pcrroriued  by 
infants,  such  a  contract  must,  in  ponit  of  law,  be 
deemed  for  their  benelit,  so  that,  when  bona  lide 
nuule.  It  is  neillier  void  or  voidable,  but  is  strictly 
obligatory  upon  them.     Ibid.  83. 

10.  Congress  have  a  constitutional  power  to 
enlist  mniors  in  the  navyoraimy,  without  the 
consent  of  their  parents.     Ibid. 

11.  Upon  a  habeas  corpus  to  restore  an  infant 
to  the  custody  of  the  parent,  the  court  will  look 
into  all  the  facts  stated  in  the  return,  and  will 
not  discharge  the  defendant,  simply  because  he 
declares  the  infant  not  to  be  in  his  possession, 
power  or  custody,  if  the  conscience  of  the  court 
is  not  satislied  that  all  the  material  facts  are  dis- 
closed. Uinted  States  v.  Green,  3  Mason's  C.  C. 
R.  4S2. 

12.  The  cases  of  infant  children,  not  other- 
wise provided  for,  and  of  adopted  children,  under 
age,  are  exceptions  to  the  general  rule,  that  in- 
terest commences  on  a  pecuniary  legacy  at  the 
e.xpiration  of  one  year  from  the  decease  of  the 
testator.  Sullivan  v.  Wmthrop,  1  Sumnei's  C. 
C.  R.  1. 

13.  Contracts  respecting  the  lands  of  infants, 
entered  into  between  the  mother  as  guartlian  of 
the  infants,  and  a  third  party,  though  absolutely 
void  at  law,  will  yet  be  sustained  in  equity,  to 
the  e.xient,  antl  to  that  extent  only,  of  the  equity 
they  give  for  a  liberal  remuneration  for  services 
performed.  Teakle  v.  Bailey,  2  Brockenb.  C.  C. 
R.  43. 

14.  An  infant  is  liable  in  trover,  although  the 
goods  were  delivered  to  him  under  contract,  and 
although  they  were  not  actually  converted  to  his 
own  use.  Conversion  is  in  its  nature  a  tort,  and 
is  within  that  class  of  cases  for  which  infancy 
will  not  afford  protection.  Vasse  v.  Smith,  6 
Cranch,  226  :  2  Cond.  Rep.  353. 

15.  In  all  suits  brought  against  infants,  whom 
the  law  supposes  to  be  incapable  of  understand- 
ing and  managing  their  own  afTairs,  the  duty  of 
watching  over  their  interest  devolves,  in  a  con- 
siderable degree,  upon  the  court.  They  defend 
by  guardian  to  be  appointed  by  the  court,  who 
is  usually  the  nearest  relation  not  concerned,  in 
point  of  interest,  in  the  matter  in  question.  It  is 
not  error,  but  is'calculated  to  awaken  attention, 
that,  in  this  case,  though  the  infants,  as  the  re- 
cord shows,  had  parents  living,  a  person,  not  ap- 
pearing from  his  name,  or  shown  on  the  record, 
to  be  connected  with  them,  was  appointed  their 
guardian,  ad  litem.  Bank  of  the  United  States  v. 
Ritchie,  8  Peters,  128. 

16.  The  privilege  of  avoiding  his  acts  or  con- 
tracts where  they  are  voidable,  is  personal  to 
the  infant,  and  which  no  one  can  exercise  for 
him.  United  Slates  v.  Bainbridge,  1  Mason's  C. 
C.  R.  78. 

17.  Under  the  navy  acts,  the  consent  of  the 
father  is  not  necessary  to  the  valid  enlistment  of 
minors  in  the  naval  service  of  the  United  States. 
Ibid. 

18.  A  court  of  equity  will  not  decree  against 
infants  without  full  proof,  though  the  guardian 


ad  litem  ailmit  the  equity.     Walton  and  Payne's 
Heirs  V.  Coulson,  1  M  Lean's  C.  C.  U.  133. 

19.  In  a  suit  against  an  infant,  the  process 
should  be  served  on  him,  and  a  guardian  ad  litem 
appointed  by  the  court.  Carringlon's  Ihirs  v. 
Brents  el  a/.,  1  M'Lean's  C.  C.  R.''l74. 
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1.  General  Principles.     Informations  under  the 
Revenue  Laws. 

1.  In  a  prosecution  of  a  vessel,  for  the  viola- 
tion of  a  law  of  the  United  Slates,  it  is  not  ne- 
cessary to  adduce  positive  testimony  of  the  iden- 
tity of  the  vessel.  The  Schooner  Jane  v.  The 
United  States,  7  Cranch,  363  ;  2  Cond.  Rep.  531. 

2.  The  technical  niceties  of  the  common  law 
are  not  regarded  in  admiralty  proceedings.  It  is 
sufficient  if  the  information  set  forth  the  offence 
so  clearly  as  to  bring  it  within  the  statute  upon 
which  the  information  is  founded.  It  is  not  ne- 
cessary that  it  should  conclude  contra  formam 
slatnti.  The  Minna;  The  Constitution ;  The  Loui- 
sa, 9  Wheat.  391 ;  5  Cond.  Rep.  623. 

3.  The  district  court  of  the  district  v.-here  the 
seizure  is  made,  and  not  where  the  offence  was 
committed,  has  jurisdiction  of  proceedings  in 
rem,  for  an  alleged  forfeiture.     Ibid. 

4.  If  the  seizure  is  made  on  the  high  seas,  or 
within  the  territory  of  a  foreign  power,  the  juris- 
diction is  conferred  on  the  court  of  the  district 
where  the  property  is  carried.     Ibid. 

5.  In  a  libel  or  information  under  the  67th  sec- 
tion of  the  collection  act  of  1799.  ch.  128,  against 
goods  for  differing  in  description  from  the  con- 
tents of  the  entry,  it  is  not  necessary  that  it 
should  allege  an  intention  to  defraud  the  reve- 
nue. The  proviso  exempting  from  forfeiture  in 
case  the  difference  proceeds  •'■  from  accident  or 
mistake,  and  not  from  an  intention  to  defiaud 
the  revenue,"  is  properly  matter  of  defence,  to 
be  asserted  and  proved  by  the  claimant.  Two 
Hundred  Chests  of  Tea,  9  Wheat.  430;  5  Cond. 
Rep.  643. 

6.  A  prosecution  under  the  act  of  1809,  oh.  72, 
sec.  1,  may  well  be  by  information.  United 
States  V.  Mann,  1  Gallis.  C.  C.  R.  3. 

7.  Informations  in  rem  are  not  criminal  pro- 
ceedings. They  are  civil,  and  not  criminal  pro- 
ceedings, and  are  of  admiralty  jurisdiction.  Ano- 
nymous, 1  Gallis.  C.  C.  R.  24. 

8.  Seinblc,  that  in  an  information  for  a  forfeit- 
ure under  the  8th  section  of  the  co.silng  act, 
1793,  ch.  8,  it  is  material  to  allege,  that  the  ves- 
sel proceeded  from  some  port  or  place.  The 
Friendship  and  Cargo,  1  Gallis.  C.  C.  R.  45. 

9.  An  information  for  a  statute  forfeiture  should 
conclude  -'against  the  form  of  the  statute,"  or 
at  least  refer  to  some  subsisting  statute  author- 
izing the  forfeiture.     A  mere  conclusion  of  an 
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information  "against  the  form  of  the  statute," 
will  not  cure  the  defect  of  material  averments, 
to  show  that  a  forfeiture  has  accrued.  The  Nancy, 
1  Gallis.  C.  C.  R.  67. 

10.  In  an  information,  on  the  3d  section  of  the 
act  of  1809,  ch.  72,  the  time  of  receiving  the  act 
at  the  port  where  the  ofTence  was  alleged  to  have 
been  committed,  and  also  of  the  notice  to  unload, 
were  material  and  traversible.  On  such  an  in- 
formation, it  was  also  necessary  to  state,  especi- 
ally, the  notice  given,  and  to  whom.  The  Bolina 
and  Cargo,  1  Gallis.  C.  C.  R.  75. 

11.  An  information  in  rem  was  authorized  by 
the  act  of  1809,  ch.  72.     Ibid. 

12.  In  an  information  on  a  penal  statute,  the 
general  rule  is,  that  it  is  sufficient  to  negative 
the  exceptions  in  the  enacting  clause  of  a  statute ; 
and  exceptions  which  come  in  by  way  of  proviso, 
are  properly  matters  of  defence  for  the  defend- 
ant. United  States  v.  Hayu-ard.  2  Gallis.  C.  C.  R. 
485. 

13.  In  an  information  on  the  50th  section  of  the 
collection  act  of  1799,  ch.  128,  it  is  necessary  to 
allege  that  the  goods  were  unladen  in  some  port 
or  place  within  a  collection  district,  without  a 
permit  from  that  port  or  district.  But  it  will  be 
sufficient,  if  the  fact  be  so,  to  allege  the  port  or 
district  to  be  unknown.  United  Slates  v.  Burn- 
ham,  1  Mason's  C.  C.  R.  57. 

14.  An  information  of  debt,  or  an  information 
in  the  nature  of  a  bill  of  discovery  and  account, 
is  a  proper  remedy  for  the  United  States  against 
the  importer  of  smuggled  goods ;  or  where  no 
bond  has  been  given,  by  mistake ;  or  where 
short  duties  have  been  paid.  United  States  v. 
Lyman,  1  Mason's  C.  C.  R.  482. 

15.  Semble,  that  an  information  does  not  lie 
for  a  penalty  imposed  by  the  consular  act  of 
1803,  ch.  62,  sec.  4,  for  not  depositing  the  ship's 
register  with  the  consul,  on  arriving  at  a  foreign 
port.  An  action  of  debt,  in  the  name  of  the 
consul,  is  the  proper  remedy.  Parsons  v.  Hun- 
ter, 2  Sumner's  C.  C.R.  419. 

16.  An  information  in  rem  against  the  thing 
itself,  in  a  case  of  admiralty  and  maritime  juris- 
diction, is  not  a  suit  at  common  law,  but  an  ad- 
miralty proceeding,  and  does  not  require  a  trial 
by  jury.  Clark  v.  The  United  States,  2  Wash.  C. 
C.  R.  519. 

17.  Informations  in  rem,  on  the  admiralty  side 
of  the  district  courts,  for  forfeitures  incurred  un- 
der the  laws  of  imposts,  have  been  sanctioned 
by  the  supreme  court  of  the  United  States. 
Ibid. 

18.  If  the  information  be  in  writing,  the  party 
»vho  gave  it  may  nevertheless  give  parol  proof, 
or  other  information,  leading  to  the  seizure  of 
other  articles  not  mentioned  in  the  written  in- 
formation.    Westcott  V.  Bradford,  4  Peters,  493. 

19.  On  an  information  for  the  forfeiture  of  a 
package  of  goods,  containing  an  article  not  de- 
scribed in  the  invoice,  under  the  provisions  of  the 
act  of  the  28th  May,  1830,  neither  accidents, 
mistakes,  nor  innocence  of  fraudulent  intentions, 
is  a  sufficient  around  of  defence.  United  States 
V.  A  Package  of  Lace,  Gilpin's  D.  C.  R.  342. 

20.  Where  an  article,  not  described  in  an  in- 
voice, is  found  in  a  package,  the  whole  package, 
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and  not  the  article  alone,  is  forfeited,  under  the 
provisions  of  the  act  of  28th  May,  1830.  United 
Slates  V.  A  Package  of  Wool,  Gilpin's  D.  C.  R. 
350. 

21.  An  information  aeainst  a  vessel  for  an 
illegal  outfit,  will  lie  in  the  circuit  court.  The 
Cassius,  2  Dall.  368. 

22.  An  information  in  the  admiralty  for  a  foi 
feiture,  must  contain  a  substantial  statement  of 
the  offence;  a  general  reference  to  the  provi- 
sions of  the  statute  is  not  sufficient.  If  the  in- 
formation be  defective  in  that  respect,  the  defect 
is  not  cured  by  evidence  of  the  facts  omitted  to 
be  averred  in  the  information.  The  Schooner 
Hoppet,  7  Cranch,  389 ;  2  Cond.  Rep.  542.  Brig 
Caroline,  7  Cranch,  496:  2  Cond.  Rep.  584. 

23.  An  informal  libel,  or  information  in  rem, 
may  be  amended  by  leave  of  court.  The  Caro- 
line, 7  Cranch,  496;  2  Cond.  Rep.  584. 

2.  Informations  under  the  Acts  of  Congress  pro- 
hibiting the  Slave-Trade. 

24.  A  libel  or  information  under  the  ninth  sec- 
tion of  the  slave-trade  act  of  March  2,  1807,  ch. 
77,  alleging  the  vessel  to  have  sailed  from  the 
ports  of  New  York  and  Perth  Amboy.  without 
the  captain's  having  first  made  out  and  sub- 
scribed the  duplicate  manifests  required  by  law, 
and  without  his  having  previously  delivered  the 
same  to  the  collectors  or  surveyors  of  the  ports 
of  New  York  and  Perth  Amboy,  is  fatally  de- 
fective ;  the  act  of  congress  directing  the  mani- 
fest to  be  delivered  to  the  collector  or  surveyor 
of  a  single  port.  Under  the  same  section  it  is 
necessary  that  the  libel  should  aver  the  vessel 
to  be  "of  the  burthen  of  forty  tons  or  more." 
The  Mary  Ann,  8  Wheat.  380;  5  Cond.  Rep. 
471. 

25.  In  general  it  is  sufficient  for  the  libel  to 
charge  the  offence  in  the  very  Avords  which  di- 
rect the  forfeiture,  but  this  is  not  universally 
true.  If  the  words  which  describe  the  subject 
of  the  law  are  general,  embracing  a  whole  class 
of  individual  subjects,  but  must,  necessarily,  be 
so  construed  as  to  embrace  only  a  subdivision 
of  that  class,  the  allegation  must  conform  to  the 
legislative  sense  and  meaning.     Ibid. 

26.  Where  the  libel  is  so  informal  and  de- 
fective that  the  supreme  court  cannot  enter  a 
decree  upon  it,  on  appeal,  although  the  evidence 
discloses  a  case  of  forfeiture,  the  court  will  not 
amend  the  libel,  but  will  remand  the  cause  to 
the  court  below,  with  directions  to  permit  it  to 
be  amended.     Ibid. 


INFORMER. 

1.  In  an  admiralty  seizure  cause,  the  court 
cannot  award  a  proportion  of  the  proceeds  of  the 
property  condemned  to  informers,  unless  the 
cause  be  within  some  statute  provision.  But  it 
will  allow  compensation  for  expenses  incurred 
in  securing  and  preserving  the  property.  Ex 
parte  Cahoone  ^'  Slocum,  2  Mason's  C.  C.  R.  85, 

2.  It  is  well  known  the  laws,  with  a  view  to 
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encourage  informations  for  brcurlies  of  thi'  reve- 
nue laws,  have  given  a  certain  iiroporlion  of  the 
penalties  ami  forfeitures  to  intormers.  Where 
such  provisions  have  been  made,  the  path  i.s 
plain,  and  the  court  will  seilulously  guani  the 
rights  of  those  who  thus  become  enlilled  to  tlie 
bounty.     Ibid. 

3.  No  exertions  which  one  may  make  to  pro- 
cure the  condemnation  of  a  vessel,  utiiler  a  sup- 
position that  he  is  entitled  to  a  part  of  the 
penally  as  informer,  can  constitute  him  an  in- 
former, unless  he  actually  gave  the  information 
which  led  to  the  seizure.  Brewster  v.  Gelsion, 
Paine's  C.  C.  R.  426. 

4.  If,  after  seizure,  the  informer  is  entrusted 
with  the  custody  of  the  property,  by  the  col- 
lector, anil  he  endeavours  to  defraud  the  reve- 
nue of  the  fruit  of  his  seizure  by  connivance 
with  the  party  iiiformeil  against,  in  which  at- 
tempt he  fails,  this  will  not  defeat  his  right  to 
his  part  of  the  forfeiture.  His  right,  as  informer, 
cannot  be  aflfected  by  his  misconduct  as  agent. 
Westcott  V.  Bradford,' 4  Wash.  C.  C.  R.  492. 

5.  After  the  seizure,  the  subsequent  proceed- 
ings to  consummate  the  rights  of  the  several 
parlies  are  under  the  exclusive  management  of 
the  collector.  The  informer  is  not  bound  to  aid 
in  the  prosecution  by  providing  testimony  to 
support  it ;  much  less  is  he  bound  to  assist  in 
the  safe  keeping  or  conveying  the  property- 
seized  from  one  place  to  another.     Jbid. 

6.  An  informer  may  give  evidence,  by  parol, 
leading  to  further  seizures,  more  extensive  than 
the  information  given  in  writing.     Ibid.  499. 

7.  A  deposition  of  an  informer  taken  before  the 
trial,  who  IS  entitled,  under  the  act  of  congress, 
to  a  portion  of  the  fine,  forfeiture  or  penalty,  is 
not  admissible  in  evidence.  The  act  of  congress 
only  makes  such  an  informer  a  competent  wit- 
ness when  he  shall  be  necessary  as  a  witness  on 
the  trial,  of  which  necessity  the  court  must 
judge  after  hearing  the  other  testimony.  The 
Thomas  if  Henry,  1  Brockenb.  C.  C.  R.  367. 


LXNKEEPER. 

An  innkeeper  would  not  be  bound  to  entertain 
the  agent  of  a  rival  inn,  who  sought  to  decoy 
away  his  customers.  Jencks  v.  Coleman,  2  Sum- 
ner's C.  C.  R.  221. 


INQUEST  OF  OFFICE. 

1.  An  alien  has  the  capacity  to  take  and  to 
hold  lands  until  under  an  inquest  of  office  they 
are  seized  by  the  sovereign.  The  title  is  not 
divested  until  office  found.  Hunter^  Lessee  v. 
Fairfax,  Devisee,  7  Cranch,  619:  2  Cond.  Ren. 
622. 

2.  An  alien  is  not  accountable  for  the  rents  of 
properly  received  by  him,  before  he  is  divested 
of  the  property  by  office  found.  Craig  v.  Rad- 
ford, 3  Wheat.  594 ;  4  Cond.  Rep.  343. 


3.  Under  the  acts  of  the  legis-hiture  of  the  state 
of  Maryland  of  1780,  ch.  45  and  49,  llie  lirsl  of 
which  declares  that  '-all  property  within  the 
state  belonging  to  British  sulijccts,  debts  only 
excepted,  shall  be  seized  and  is  hereby  forfeited 
to  the  stale;"  and  the  second  apponits  certain 
commissioners  by  name  to  preserve  all  j)roperty 
st'ized  and  forfeited  by  ihe  iormer  law  ;  and  ile- 
clares  the  said  commissioners  to  be  in  full  and 
actual  possession  of  all  British  property  seized 
and  confiscated  by  the  said  act.  without  any 
office  fouiul,  entry,  or  other  act  to  be  done,  with 
power  to  the  said  commissioners  to  appoint  fit 
persons  to  enter  and  lake  possession  of  said  pro- 
perty for  the  purposes  of  its  preservation.  Held, 
that  the  equitable  interests  of  British  subjects 
were  forfeited  without  office  found  or  entry,  or 
other  act  done,  and  this,  although  such  equitable 
interests  were  not  discovered  until  long  alter  the 
peace  with  England  in  1783.  Smith  v.  The  State 
of  Maryland,  6  Cranch,  286;  2  Cond.  Rep.  377. 

4.  Where  the  late  lord  Fairfax  died,  in  1781, 
having  at  thiit  time  the  absolute  property,  seisin 
and  possession  of  the  waste  and  unappropriated 
lands  in  the  northern  neck  of  Virginia,  and  hav- 
ing previously  devised  the  same  to  D.  Fairfax, 
then  an  alien  enemy,  and  a  British  subject  born, 
and  who  had  always  resided  in  Great  Britain  ; 
and  no  entry  or  seizure  having  been  made  by 
the  commonwealth  of  Virgmia,  in  consequence 
of  the  war  of  the  revolution,  and  no  inquest  of 
office  ever  found;  a  grant  was  issued  to  one 
Hunter,  by  public  patent  from  the  stale  of  Vir- 
ginia, in  1789,  for  a  parcel  of  the  said  land. 
Held,  that  nothing  passed  by  the  patent  to  Hun- 
ter, and  that  the  title  under  the  will  of  lord  Fair- 
fax v\'as  completely  protected  and  confirmed  by 
the  ninth  article  of  the  treaty  of  1794.  Fairfax 
\.  Hunter,  7  Cranch   603;  2  Cond.  Rep.  622. 

5.  It  was  once  in  the  power  of  the  slate  of 
Virginia  to  have  vested  the  estate  in  itself  by  an 
inquest  of  office,  or  by  some  act  equivalent  to  it. 
But  having  omitted  to  do  this,  the  inchoate  title 
of  the  stale,  and  of  its  grantee,  became  inefiec- 
tual  and  void  by  ihe  treaty  of  1794.  The  rules 
of  the  common  law  as  to  inquests  of  office  and 
seizure  were  not  dispensed  with  by  the  statutes 
of  Virginia.     Ibid. 

6.  An  inquest  of  office  by  the  attorney-general, 
for  lands  escheating  to  the  government  by  reason 
of  alienage,  is  evidence  of  title  in  all  cases;  but 
it  is  not  conclusive  evidence  against  any  person, 
who  was  not  tenant  at  the  time  of  the  inquest  or 
party  or  privy  thereto.  Such  person  may  prove 
that  there  are  lawful  heirs,  not  aliens,  in  esse. 
Stokes  V.  Datvcs,  4  Mason's  C.  C.  R.  268, 

7.  When  the  commonweahh  is  seised  upon 
an  inquest  of  office  for  lands,  that  seisin  must 
be  deemed  to  continue  until  the  title  is  lawfully 
parted  with ;  for  the  commonwealth  cannot  be 
disseised.     Ibid. 


INQUISITION. 

In  conformity  whh  the  charter  of  the  Chesa- 
peake and  Ohio  Canal  Company   an  inquitjition, 
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issued  at  ilie  instance  of  the  company,  by  a  jus- 
lice  of  llie  peace,  in  the  county  of  Washington, 
District  of  Columbia,  addressed  to  the  marshal 
of  the  district,  was  executed  and  returned  to  the 
circuit  court  of  the  county  of  Washington,  esti- 
mating the  value  of  the  lands  mentioned  in  the 
warrant,  and  all  the  damages  the  owners  would 
sustain  by  cutting  the  canal  through  the  land,  at 
one  thousand  dollars.  Certain  objections  being 
filed  to  the  inquisition,  the  court  quashed  the 
same;  and  a  writ  of  error  was  brought  on  this 
judgment.  By  the  court : — The  order  of  judg- 
ment, in  quashing  the  inquisition  in  this  case,  is 
not  final.  The  law  authorizes  the  court,  "at  its 
discretion,  as  often  as  may  be  necessary,  to  direct 
another  inquisition  to  be  taken."  The  order  or 
judgment,  therefore,  quashing  the  inquisition,  is 
in  the  nature  of  an  order  setting  aside  a  verdict, 
for  the  purpose  of  awarding  a  venire  facias  de 
novo.  The  Chesapeake  and  Ohio  Canal  Company 
V.  The  Union  Bank  of  Georgetown,  8  Peters,  259. 


INSANITY. 

Where  a  person  is  insane  at  the  time  he  com- 
mits a  murder,  he  is  not  punishable  as  a  mur- 
derer; although  such  insanity  be  occasioned  by 
undue  indulgence  in  the  use  of  spirituous  liquors. 
But  it  is  otherwise  if  he  be  at  the  time  intoxi- 
cated ;  and  his  insanity  be  directly  caused  by 
the  use  of  such  liquors.  The  United  States  v. 
Brew,  5  Mason's  C.  C.  R.  28. 


INSOLVENCY. 

1.  What  is  the  nature  and  efTect  of  the  pri- 
ority of  the  United  States,  under  the  statute  of 
1799,  ch.  128,  sec.  65.  Conard  v.  The  Atlantic 
Insurance  Company,  1  Peters'  Rep.  438. 

2.  It  is  obvious  that  the  latter  clause  of  the 
sixty-fifth  section  of  the  act  of  1799,  is  merely 
an  explanation  of  the  term  "  insolvency"  used 
in  the  first  clause,  and  embraces  three  classes 
of  cases,  all  of  which  relate  to  living  debtors. 
The  case  of  deceased  debtors  stands  wholly  upon 
the  alternative  in  the  former  part  of  the  enact- 
ment.    Ibid.  439. 

3.  Insolvency,  in  the  sense  of  the  statute,  re- 
lates to  such  a  general  divestment  of  property 
as  would  in  fact  be  equivalent  to  insolvency  in 
its  technical  sense.  It  supposes  that  all  the 
debtor's  property  has  passed  from  him.  This 
was  the  language  of  the  decision  in  the  case  of 
the  United  States  v.  Hooe,  3  Cranch,  73;  and  it 
was  subsequently  held,  that  an  assignment  of 
part  of  the  debtor's  property  did  not  fall  within 
the  provision  of  the  statute.     Ibid. 

4.  Mere  inability  of  the  debtor  to  pay  all  his 
debts,  is  not  an  insolvency  within  the  statute; 
but,  it  must  be  manifested  in  one  of  the  three 
modes  pointed  out  in  the  explanatory  clause  of 
the  section.     Ibid. 


5.  The  right  of  a  vendor,  in  cases  of  insol- 
vency, to  stop  goods  for  nonpayment  of  the  pur- 
chase money,  is  confined  to  cases  where  the 
goods  are  still  in  transitu  to  the  vendee.  Con- 
yers  v.  Ennis,  2  Mason's  C.  C.  R.  236. 

6.  If  goods  are  ordered  by  the  vendee,  who 
is  then  insolvent,  but  uses  no  devise  or  fraud  to 
deceive  the  vendor,  and  afterwards  and  before 
the  assignment  of  the  goods,  the  vendee  dies 
and  his  estate  is  represented  to  be  insolvent,  and 
the  goods  are  afterwards  sent  by  the  vendor 
without  knowledge  of  the  facts,  and  arrive  and 
are  taken  possession  of  by  the  administrators  of 
the  vendee,  the  vendor  cannot  reclaim  the  pro- 
perty or  its  proceeds,  upon  the  ground  of  its  in- 
solvency. Query,  how  would  it  be,  if  there  was 
a  fraudulent  representation  of  solvency,  or  a 
fraudulent  suppression  of  insolvency  ?     Ibid. 

7.  Where  an  estate  is  insolvent,  and  distriba- 
tion  of  the  assets  is  decreed  under  the  laws  of 
Rhode  Island,  and  afterwards  new  assets  come 
into  the  hands  of  the  administrator,  more  than 
sufficient  to  pay  all  the  debts,  a  suit  will  lie 
against  the  administrator  for  payment  in  behalf 
of  the  creditors,  notwithstanding  the  statute  of 
limitations  precludes  an  original  suit  against  the 
administrator;  for  the  new  assets  are  a  trust 
fund  for  the  creditors,  and  the  heirs  of  the  in- 
solvent can  claim  only  after  the  debts  are  paid. 
Dexter  v.  Arnold,  3  Mason's  C.  C.  R.  289. 

8.  In  case  of  payments  made  by  an  adminis- 
trator of  an  insolvent  estate,  all  such  payments 
must  be  deemed  to  be  made  on  general  account, 
and  pro  rata,  towards  the  extinguishment  of  all 
the  debts  due  to  the  creditors.  The  United 
States  having  a  priority  by  law  in  such  cases, 
does  not  change  the  rule:  the  duty  of  the  ad- 
ministrator is  the  same.  United  States  v.  Ward- 
well,  5  Mason's  C.  C.  R.  82. 

9.  Where  a  copartnership  firm,  being  indebted 
to  the  United  States  for  duties,  made  an  assign- 
ment of  all  their  effects  for  the  payment  of  their 
debts,  for  which  the  fund  of  the  firm  was  inade- 
quate, this  is  an  act  of  insolvency,  quoad  the 
partnership  fund,  under  the  act  of  congress, 
which  gives  the  United  States  the  preference  to 
all  creditors  in  cases  of  insolvency :  and  it  seems 
that  such  an  assignment  amounts  to  an  act  of 
general  insolvency;  and  that  the  private  pro- 
perty of  the  individual  partners,  will  also  be 
subject  to  the  payment  in  the  first  instance  of 
the  debt  due  to  the  United  Slates,  in  the  event 
of  the  partnership's  funds.  United  States  v.  Skel- 
ton  ^- Co.,  1  Brockenb.  C.  C.  R.  517. 

10.  An  act  of  congress  (act  of  March  3,  1797, 
sec.  5,)  declares,  that  where  a  revenue  officer, 
indebted  to  the  United  States,  shall  become  in- 
solvent, the  debt  due  to  the  United  States  shall 
be  first  satisfied,  and  that  this  priority  shall  ex- 
tend to  cases  where  a  debtor,  not  having  suffi- 
cient property  to  pay  all  his  debts,  shall  make  a 
voluntary  assignment  thereof.  Held,  that  al- 
though this  act  gives  to  a  debt  due  to  the  United 
States  a  priority  over  debts  due  to  individuals,  it 
does  not  give  to  one  part  of  a  debt  due  to  the 
United  States  a  priority  over  any  other  part  of 
it ;  nor  does  it  vest  the  property  absolutely  in  the 
United  States,  though  it  gives  them  a  right  to 
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pursue  it  for  ihc  purpose  of  appropiiating  it  in 

Sayment;  nor  does  it  alTect  the  right  of  the 
ebtor  to  apply  a  payment  of  money  in  his 
hands,  to  either  a  boml  debt  or  a  debt  due  by 
opcu  account  by  him  to  the  United  States. 
United  States  v.  Cochran  et  al..  2  Biockenb.  C.  C. 
R.  274. 

1 1.  A  deed  executed  by  a  debtor  of  the  United 
States,  couvpying  all  the  property  in  the  posses- 
sion of  the  debtor  to  trustees  for  the  payment  of 
his  debts,  not  inchulinir  the  debt  to  tlie  United 
States,  is  an  act  of  insoiveney,  both  within  the 
spirit  and  letter  of  the  act  of  congress,  giving 
priority  iu  such  cases,  to  debts  due  to  the  United 
States  over  all  others;  and  the  priority  attaches 
Jit  the  instant  that  the  deed  is  executed.  United 
States  V.  The  Marshal  of  the  District  of  North 
Carolina,  2  Brockenb.  C.  C.  R.  488. 

12.  If,  subsequent  to  the  execution  of  the 
deed,  the  debtor  recovers  property  in  right  of  his 
wife,  in  a  regular  course  of  legal  proceeding,  it 
seems,  that  the  subsequent  recovery  cannot  de- 
feat the  priority  of  the  United  States,  which  was 
created  by  the  deed,  however  large  the  amount 
of  the  property  recovered,  compared  with  that 
conveyed  by  the  deed.     Ibid. 

1.3.  But  if  the  relative  value  of  the  after  ac- 
quired property  be  inconsiderable,  it  is  clear 
that  it  cannot  afTect  the  pre-e.xisting  priority  of 
the  United  States.  Where  a  "trivial  portion  of 
the  estate  of  the  debtor,"  in  his  possession  when 
the  deed  is  made,  is  not  conveyed  by  the  deed, 
this  is  still  an  act  of  insolvency  within  the  act, 
and  the  reservation  of  such  "  trivial  portion," 
will  not  prevent  the  consequent  priority  of  the 
United  States  from  attaching:  a  fortiori,  where 
such  '•  trivial  portion  "  is  reduced  into  the  pos- 
session of  the  debtor,  after  the  execution  of  the 
deed,  and  the  priority  of  the  United  States  e.x- 
tends  to  this  after  acquired  property.     Ibid. 

14.  Whether  the  property  of  a  debtor  of  the 
United  States,  which  is  omitted  in  a  deed,  which 
otherwise  would  create  a  legal  insolvency,  be  so 
inconsiderable  as  to  evidence  an  intent  to  evade 
the  act,  is  a  question  which  must  be  referred  in 
every  case  in  which  it  arises  to  the  sound  dis- 
cretion of  the  court.     Ibid. 

15.  Semble :  That  a  court  of  equity  will  not 
entertain  a  set-off  of  a  separate  debt  of  one 
partner,  against  a  joint  debt  to  the  partnership, 
on  the  ground  of  the  insolvency  of  that  partner. 
Hou-e  V.  Sheppard,  2  Sumner's  "C.  C.  R.  409, 

16.  Query,  If,  in  a  case  of  mutual  debts  and 
credits  in  the  same  right,  the  insolvency  of  either 
party  will  create  such  an  equity  as  to  entitle 
the  other  party  to  a  set-off  against  the  debt  of 
the  insolvent  party.     Ibid. 

17.  It  is  only  in  a  case  of  notorious  insol- 
vency, such  as  assianment  of  the  debtor's  pro- 
perty, &c.  that  the  United  States  have  a  prefer- 
ence in  the  payment  of  custom-house  bonds. 
United  States  v.  King.  Wallace's  C.  C.  R.  21. 

18.  Where  a  joint  judgment  is  rendered 
again.st  two  obligors  in  favour  of  the  United 
States,  and  one  of  them  is  subsequently  released 
under  the  provisions  of  the  act  of  2d  March, 
1831,  such  release  is  a  sufficient  defence  under 


a  plea  of  jiayment  to  a  scire  facias,  issued  to  re- 
vive the  judgment  against  ihi^  other  obligor. 
Untied  States  v.  Thomplson,  Cilpin's  D.  C.  K.  622 
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1.  The  second,  third  and  fourth  sections  of 
the  act  of  congress  of  January  6,  1800,  entitled 
"an  act  for  the  relief  of  persons  imprisoned  for 
debts,"  make  provision  for  the  discharge  of  per- 
sons confined  under  execution ;  and  the  fifth 
section  extends  "  the  privileges  and  relief"  of 
that  act,  to  persons  in  confinement,  against  whom 
judgment  is  obtained,  but  no  execution  issued. 
Under  the  provisions  in  favour  of  persons  charged 
in  execution,  on  the  day  of  arrest,  a  notice  may 
be  served  upon  the  person'  at  whose  suit  they 
are  confined,  and  at  the  end  of  thirty  days,  they 
may  be  discharged.  By  the  fifth  section  it  is 
enacted,  "that  any  person  imprisoned  upon  pro- 
cess issuing  from  any  court  of  the  LTnited  States, 
except  at  the  suit  of  the  United  States,  in  any 
civil  action,  against  whom  judgment  has  been  or 
shall  be  recovered,  shall  be  entitled  to  the  privi- 
leges and  relief  provided  by  this  act,  after  the 
expiration  of  thirty  days  from  the  time  such 
judgment  has  been  or  shall  be  recovered  ;  though 
the  creditor  should  not  within  that  time  sue  out 
his  execution,  and  charge  the  debtor  therewith." 
It  has  been  argued  that  under  this  section,  the 
defendant  must  remain  in  prison  thirty  days 
after  judgment,  before  he  can  sue  out  his  notice 
to  the  plaintiff;  thus  requiring  him  to  remain 
sixty  days  in  confinement  in  the  cases  which 
come  under  this  section,  whereas  he  remains 
but  thirty  days  when  confined  under  execution. 
There  can  be  no  reason  for  this  distinction ;  and 
in  favour  of  liberty,  and  with  a  view  to  consis- 
tency, the  construction  should  be  otherwise.  If 
such  were  the  true  construction,  the  relief  would 
not  be  the  same  as  is  extended  to  debtors  of  the 
other  class.  The  day  of  entering  judgment  un- 
der the  fifth  section,  is  the  day  that  corresponds 
to  the  day  of  arrest,  under  the  previous  provi- 
sions of  the  law  :  and  therefore  in  thirty  days 
after  the  judgment,  the  defendant  may  be  dis- 
charged;  complying  with  the  other  requisitions 
of  the  law.  Bank  of  the  United  States  v.  Weisi- 
gcr,  2  Peters,  350. 

2.  Where  the  agent  of  the  plaintiff  agreed  in 
writing  to  dispense  with  the  imprisonment  re- 
quired by  law,  to  entitle  the  defendant  to  be  dis- 
charged under  the  insolvent  law  of  the  United 
States,  and  the  defendant,  who  was  in  confine- 
ment, was  discharged  without  having  been  im- 
prisoned thirty  days;  this  was  not  such  a  pro- 
ceeding as  would  bar  the  assignee  of  a  note  to 
recover  against  a  subsequent  assignor.  The  ob- 
ject of  the  imprisonment  is  to  give  the  plaintiff 
an  opportunity  to  ascertain  the  situation  of  the 
defentlant,  and  if  he  does  not  require  thi.s,  it  may- 
be waived  without  prejudice  to  his  claims  on 
others.     Ibid. 
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3.  A  discharge  under  the  insolvent  lnws  of  the 
United  States,  is  confined,  in  its  effects,  altog^e- 
ther  to  the  particular  cause  ;  and,  even  as  to  that, 
does  not  exempt  the  debtor's  present  effects,  or 
future  acquisitions,  from  the  process  of  the  law. 
Nor  is  his  person  exempt  from  confinement  for 
the  same  debt,  should  he  be  detected  in  a  fraud 
upon  the  cretiitor.     Ibid. 

4.  A  discharge  from  imprisonment  by  the  sec- 
retary of  the  treasurj-.  of  a  debtor  to  the  United 
States,  under  the  act  of  June  6.  1798,  ch.  66, 
does  not  discharge  his  co-obligors  and  sureties 
in  the  bond  from  their  liability.  United  States  v. 
Slurges  et  al.,  Paine's  C.  C.  R.  525. 


INSOLVENT  LAWS  AND  BANKRUPT  LAWS 
OF  THE  STATES  OF  THE  UNITED  STATES. 

1.  A  discharge  from  the  prison  rules,  under 
the  insolvent  act  of  Virginia,  although  obtained 
by  fraud;  is  a  discharge  in  due  course  of  law; 
and  upon  such  discharge,  no  action  can  be  sus- 
tained upon  the  prison-bounds  bond.  Simms 
o.ml  Wise  v.Slacum,  3  Cranch,  300:  1  Corid.  Rep. 
539. 

2.  A  magistrate  who  has  received  a  deed  of 
trust  from  an  insolvent  debtor,  which  deed  is 
fraudulent  in  law  as  to  creditors,  is  incompetent 
to  sit  as  a  magistrate  in  the  discharge  of  the 
debtor  under  the  insolvent  law  of  Virginia.  And 
the  discharge  so  obtained  is  not  a  discharge  in 
due  course  of  law.  Slacum  v.  Simms  and  Wise. 
5  Cranch;  363;  2  Cond.  Rep.  279. 

3.  A  discharge  under  the  insolvent  law  of  the 
District  of  Columbia,  is  no  bar  to  an  action,  as  it 
only  discharges  the  person  of  the  debtor.  King 
V.  Riddle,  7  Cranch,  168;  2  Cond.  Rep.  459. 

4.  Scmble:  that  a  discharge  under  the  act  of 
assembly  of  Rhode  Island,  of  1756,  from  all 
debts,  duties,  contracts,  and  demands,  outstand- 
ing at  the  time  of  such  discharge,  upon  surrender 
of  all  the  debtor's  property,  will  not  protect  him 
against  a  debt  contracted  in  a  foreign  country. 
Clark's  Ex'rs  v.  Van  Riemsdyk,  9  Cranch,  153; 
3  Cond.  Rep.  319. 

5.  Since  the  adoption  of  the  constitution  of 
the  United  States,  a  state  has  authority  to  pass  a 
bankrupt  law.  provided  such  law  does  not  im- 
pair the  obligation  of  contracts,  within  the  mean- 
ing of  the  constitution,  art.  1,  sec.  10;  and  pro- 
vided there  be  no  act  of  congress  in  force  to  es- 
tablish a  uniform  system  of  bankruptcy  conflict- 
ing with  such  law.  Sturzes  v.  Crowninshield,  4 
Wheat.  122;  4  Cond.  Rep.  409. 

6.  The  act  of  the  legislature  of  the  state  of 
New  York,  passed  on  the  3d  of  April,  1811, 
which  not  only  liberates  the  person  of  the  debtor, 
but  discharges  him  from  all  liability  for  any  debt 
contracted  previous  to  his  discharge,  on  his  sur- 
rendering his  property  in  the  manner  it  pre- 
scribes, .so  far  as  it  attempts  to  discharge  the 
contract,  is  a  law  impairing  the  obligation  of 
contracts  within  the  meaning  of  the  constitution 
of  the  United  States,  and  is  not  a  good  plea  in 
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bar  of  an  action  brought  upon  such  contract. 
Ibid. 

7.  The  line  of  partition  between  bankrupt  and 
insolvent  laws  is  not  so  distinctly  marked  as  to 
enable  any  per.son  to  say  with  positive  precision, 
what  belongs  exclusive!}'  to  the  one,  and  not  to 
the  other  class  of  laws.     Ibid. 

8.  A  bankrupt  law  may  contain  those  regula 
tions  which  are  generally  found  in  insolvent  laws, 
and  an  insolvent  law  may  contain  those  which 
are  common  in  a  bankrupt  law.     Ibid. 

9.  The  right  of  the  states  of  the  United  States 
to  pass  bankrupt  laws,  is  not  extinguished  by  the 
enactment  of  a  uniform  bankrupt  law  throughout 
the  Union,  by  congress ;  it  is  only  suspended. 
The  repeal  of  that  law  cannot  confer  the  power 
on  the  states,  but  it  removes  a  disability  to  its 
exercise,  which  was  created  by  the  act  of  con- 
gress.    Ibid. 

10.  Wherever  the  terms  on  which  a  power  is 
granted  by  the  constitution  to  congress,  or  wher- 
ever the  nature  of  the  power  itself  requires  that 
it  should  be  exercised  exclusively  by  congress, 
the  subject  is  as  exclusively  taken  away  from 
the  state  legislatures,  as  if  they  had  expressly 
been  forbidden  to  act  upon  it.     Ibid. 

11.  The  power  granted  to  congress,  of  estab- 
lishing uniform  laws  on  the  subject  of  bankrupt- 
cies^is  not  of  this  description.     Ibid. 

12.  Although  the  states  may,  until  that  power 
is  exercised  by  congress,  pass  laws  concerning 
bankrupts,  yet  they  cannot,  constitutionall)",  in- 
troduce into  such  laws  a  clause  which  discharges 
the  obligations  the  bankrupt  has  entered  into. 
Imprisonment  of  the  debtor  is  no  part  of  the  con- 
tract, and  he  may  be  released  from  imprison- 
ment without  impairing  its  obligation.     Ibid. 

13.  The  sixty-first  section  of  the  act  of  con- 
gress of  1800.  ch.  173,  for  establishing  a  uniform 
system  of  bankruptcy,  does  not  confirm  state  in- 
solvent laws,  containing  a  provision  impairing  the 
obligation  of  contracts,  but  merely  leaves  them 
to  operate,  so  far  as  constitutionally  they  may, 
unaffected  by  the  act  of  congress,  except  where 
they  may  apply  to  individual  cases.     Ibid. 

14.  Every  bankrupt  or  insolvent  system  in  the 
world,  must  partake  of  the  character  of  a  judi- 
cial investigation.  Parties,  whose  rights  are  af- 
fected, are  entitled  to  a  hearing.  Hence,  every 
bankrupt  or  insolvent  sj-stem  professes  to  sum- 
mon the  creditors  before  some  tribunal,  to  show 
cause  against  granting  a  discharge  to  the  bank- 
rupt. But  on  what  principle  can  the  citizen  of 
another  state  be  forced  into  the  courts  of  a  state 
for  this  investigation?  The  judgment  to  be 
passed  is  to  prostrate  his  rights  ;  and  on  the  sub- 
ject of  those  rights,  the  constitution  exempts 
him  from  the  jurisdiction  of  the  state  tribunals, 
without  regard  to  the  place  where  the  contract 
may  originate.  In  the  only  tribunal  to  which  he 
owes  allegiance,  the  state  insolvent  law  cannot 
be  carried  into  effect ;  they  have  a  law  of  their 
own  on  the  subject,  and  a  certificate  of  discharge 
under  any  other  law  would  not  be  acknowledged 
as  valid,  even  in  the  courts  of  the  state  in  which 
the  court  of  the  United  States  that  grants  it  is 
held.     Where  is  the  reciprocity?     Where  the 
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reason  upon  wliich  the  state  courts  can  thus  ex- 
ercise a  power  over  the  suitors  of  that  court, 
when  that  court  possesses  no  such  power  over 
the  suitors  of  the  state  courts?     Ibid. 

15.  An  act  of  a  stale  legishiture,  which  dis- 
charges a  debtor  from  ail  liubihty  for  debts  con- 
tracted previous  to  his  discharge,  on  his  sur- 
rendering his  property  for  the  benefit  of  his  cre- 
ditors, is  a  law  impairing  the  obligation  of  con- 
tracts within  the  meaning  of  the  constitution  of 
the  United  States,  so  far  as  it  attempts  to  dis- 
charge the  contract :  and  it  makes  no  difference 
in  such  a  case,  that  the  suit  was  brought  in  a 
state  court  of  the  slate,  of  which  both  the  par- 
ties were  citizens,  where  the  contract  was  made, 
and  the  discharge  obtained,  and  where  they  con- 
tinued to  reside  until  the  suit  was  brought.  Far- 
vurs  and  Mechanics^  Bank  v.  Smith,  6  Wheat. 
131;  5  Cond.  Rep.  35. 

16.  By  the  insolvent  law  of  Maryland  of  Janu- 
ary 3,  1800,  the  chancellor  of  Maryland  could 
not  discharge  one  who  was  an  inhabitant  of  the 
District  of  Columbia,  after  the  separation  from 
Maryland,  uidess  previous  to  that  separation,  he 
had  entitled  himself  to  a  discharge,  by  perform- 
ing all  the  requisites  of  the  act.  Riley  v.  La 
Mar  ct  al  2  Cranch,  344 ;   1  Cond.  Rep.  419. 

17.  The  power  given  to  the  United  Slates  by 
the  constitution,  "to  establish  uniform  laws  on 
the  subject  of  bankruptcies  throughout  the 
United  States,"  is  not  exclusive  of  the  rights  of 
the  states  to  legislate  on  the  same  subject,  ex- 
cept when  the  power  is  actually  in  exercise  by 
congress,  and  the  laws  of  the  state  are  in  con- 
flict with  the  law  of  the  United  States.     Ibid. 

18.  But  when,  in  the  exercise  of  that  power, 
the  states  pass  beyond  their  own  limits,  and  the 
rights  of  their  own  citizens,  and  act  upon  the 
rights  of  citizens  of  other  states,  there  arises  a 
conflict  of  sovereign  power,  and  a  collision  with 
the  judicial  powers  granted  to  the  United  States, 
which  render  the  e.xercise  of  such  a  power  in- 
compatible with  the  rights  of  other  states,  and 
with  the  constitution  of  the  United  States. 
Ibid. 

19.  The  states  have  a  right  to  regulate,  or 
abolish,  imprisonment  for  debt,  as  a  part  of  the 
remedy  for  enforcing  the  performance  of  con- 
tracts. Mason  v.  Haile,  12  Wheat.  370 ;  6  Cond. 
Rep.  535. 

20.  In  cases  of  insolvency,  the  United  States 
are  not  entitled  to  a  priority  of  payment,  unless 
the  insolvency  be  a  legal  and  known  insolvency, 
manifested  by  some  notorious  act  of  the  debtor, 
pursuant  to  law.  Prince  v.  BartUit,  8  Cranch, 
431;  3  Cond.  Rep.  199. 

2\.  An  insolvent  debtor  who  has  received  a 
certificate  of  discharge  from  arrest  and  impri- 
sonment, under  a  state  insolvent  law,  is  not 
thereby  entitled  to  be  dischar<red  from  execu- 
tion at  the  suit  of  the  United  States.  United 
States  V.  Jnison,  8  Wheat.  253  ;  5  Cond.  Rep. 
432. 

22.  Semble:  independently  of  the  constitution 
of  the  United  States,  a  discharge  under  the  laws 
of  a  state  may,  perhaps,  be  held  a  good  bar, 
even  as  to  foreign  contracrts,  of  an  action  brought 
in  the  courts  of  that  state;  because  the  courts 


are  bound  by  such  laws,  and  the  party  seeking 
a  remedy  in  such  courts,  must  do  it  according 
to  the  laws  of  such  state.  Babcock  v.  Jl'cston,  I 
Gallis.  C.  C.  U.  168. 

23.  A  state  legislature  cannot  suspend  process 
in  the  courts  of  the  United  Stales,  as  to  its  citi- 
zens.    Ibid. 

24.  The  discharae  of  an  insolvent,  under  the 
insolvent  laws  of  Rhode  Island,  is  no  discharge 
of  a  contract  which  was  made  and  to  be  exe- 
cuted in  a  foreign  country.  Van  Rcimsdyk  v. 
Kane  et  al.  1  Galiis.  C.  C.  R.  371. 

25.  The  insolvent  act  of  Rhode  Island  ex- 
tends to  discharge  the  party  from  debts  and 
contracts  not  yet  due;  and  it  bars  the  remedy 
as  well  in  a  court  of  the  United  States,  as  in  a 
stale  court.  Shieffclin  v.  Wheaton,  1  Gallis.  C. 
C.  R.  441. 

26.  The  states  of  the  United  Slates  have  a 
right  to  pass  bankrupt  laws;  notwithstanding 
the  power  granted  to  the  general  government 
by  the  constitution,  to  establish  a  uniform  sys- 
tem of  bankruptcy.  Livingston,  Justice.  Adams 
v.  Storey,  Paine's  C.  C.  R.  97. 

27.  The  existence  of  a  power  in  the  states  to 
pass  bankrupt  laws,  is  not  incompatible  with  the 
powers  delegated  to  congress  for  that  purpose. 
The  exercise  of  the  power  of  the  stales  would 
be  suspended  by  its  exercise  by  congre.ss,  and 
all  stale  laws  previously  passed,  would  be  re- 
pealed by  the  passage  of  a  bankrupt  law  by- 
congress.     Ibid. 

28.  The  provision  of  the  constitution  of  the 
United  State.=,  that  '•'  no  stale  shall  pass  any  law 
impairing  the  obligation  of  contracts,"  does  not 
apply  to  stale  insolvent  laws.     Ibid. 

29.  The  defendant,  while  residing  at  Boston, 
Massachusetts,  where  the  plaintifT  resided,  gave 
to  the  plaintiff  several  promissory  notes,  and 
afterwards  removed  to  New  York.  He  was  dis- 
charged in  New  York,  by  the  insolvent  laws  of 
that  state,  passed  after  the  making  of  the  notes. 
Held,  his  discharge  was  a  good  bar  to  the  action. 
Ibid. 

30.  The  slates  of  this  Union  are  foreign  to 
each  other  for  all  purposes  not  embraced  in  the 
constitution  of  the  United  Slates.  Woodhull  et 
al.  v.  Wagner,  Baldwin's  C.  C.  R.  296. 

31.  A  discharge  of  a  debtor,  under  an  insol- 
vent law  of  Pennsylvania,  does  not  discharge 
him  from  arrest  by  a  citizen  of  New  York,  for 
a  debt  payable  in  New  York,  to  a  citizen  of 
New  York.  Insolvent  laws  of  a  stale  have  no 
efTect  beyond  the  limits  of  the  state.     Ibid. 

32.  A  slate  may  pass  a  bankrupt  law,  if  there 
is  no  law  of  the  United  Slates  in  force  establish- 
ing a  uniform  system  of  bankruptcy,  and  it 
does  not  impair  the  obligation  of  a  contract. 
But  stale  laws,  discharging  a  person  from  a  con- 
tract made  previous  to  the  passage  of  the  law, 
are  unconstitutional,  as  they  impair  the  obliga- 
tion of  a  contract.  It  makes  no  difference  whe- 
ther the  parties  are  citizens  of  the  same,  or  of  a 
difTerent  stale.  The  law  is  the  same  whether 
the  contract  is  in  a  stale  court,  or  in  a  court  of 
the  United  Stales.     Ibid.  300. 

33.  The  discharge  of  a  person  from  imprison- 
ment under  a  slate  law  is  valid,  as  imprisonment 
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is  a  remedy  to  enforce  a  coniiact,  but  not  a  pait 
of  the  obligation.     Ibid.  297,  301. 

34.  If  the  creditor  makes  himself  a  party  to 
the  proceedings  of  a  state  court  on  the  di.scharge 
of  tlie  debtor  under  a  state  law  discharging  both 
the  person  and  property,  the  discharge  is  valid. 
Ibid.  301. 

3.5.  Where  the  condition  of  a  bond  for  the  jail 
limits,  in  Bhode  Island,  required  the  party  to 
remain,  a  true  prisoner  in  the  custody  of  the 
keeper  of  the  prison,  and  within  the  limits  of 
the  prison,  "until  he  shall  be  lawfully  dis- 
charged, without  committing  any  manner  of 
escape,  or  escapes  during  the  time  of  restraint, 
then  this  obligation  to  be  void,  or  else  to  remain 
in  full  force  and  virtue."  Held,  that  a  discharge, 
under  the  insolvent  laws  of  the  state,  obtained 
from  the  proper  court,  in  pursuance  of  a  resolu- 
tion of  the  legislature,  and  discharging  the  party 
from  all  his  debts,  &c.  "and  from  all  imprison- 
ment, arrest,  and  restraint  of  his  person  there- 
for,"' was  a  lawful  discharge  ;  and  that  his  going 
at  large  under  it  was  no  breach  of  the  coniiition 
of  the  bond.  Mason  v.  Haile,  12  Wheat.  370; 
6  Cond.  Rep.  535. 

36.  The  plaintiff  below,  a  citizen  of  the  state 
of  Kentucky,  instituted  a  suit  against  the  de- 
fendant, a  citizen  of  Louisiana,  for  the  recovery 
of  a  debt  incurred  in  1808,  and  the  defendant 
pleaded  his  discharge  by  the  bankrupt  law  of 
Louisiana,  in  1811;  under  which,  according  to 
the  provisions  of  the  law,  "as  well  his  person 
as  his  future  efTects"  were  forever  discharged 
"from  all  the  claims  of  his  creditors."  Under 
this  law,  the  plaintiff,  whose  debt  was  specified 
in  the  list  of  the  defendant's  creditors,  received 
a  dividend  of  ten  per  cent,  on  his  debt,  declared 
by  the  assignees  of  the  defendant.  Held,  that 
the  plaintiff,  by  voluntarily  making  himself  a 
party  to  those  proceedings,  abandoned  hise.xtra- 
territorial  immunity  from  the  operation  of  the 
bankrupt  law  of  Louisiana  ;  and  was  bound  by 
that  law  to  the  same  e.vtent  to  which  the  citi- 
zens of  Louisiana  were  bound.  Clay  v.  Smith, 
5  Peters,  411. 

37.  The  legislature  of  Ohio  possessed  full  con- 
stitutional authority  to  pass  laws  whereby  insol- 
vent debtors  should  be  released  or  protected 
from  arrest  or  imprisonment  of  their  persons,  on 
any  action  for  any  debt  or  demand  due  by  them. 
The  right  to  imprison  constitutes  no  part  of  the 
contract;  and  a  discharge  of  the  person  of  the 
party  from  imprisonment  does  not  impair  the 
obligation  of  the  contract,  but  leaves  it  in  full 
force  against  his  property  and  effects.  Beers  v. 
Haughton,  9  Peters,  329. 

38.  There  is  no  doubt  that  the  legislature  of 
Ohio  possessed  full  constitutional  power  to  pass 
laws  whereby  insolvent  debtors  should  be  re- 
leased or  protected  irom  arrest  or  imprisonment 
of  their  persons,  in  any  action  for  any  debt  or 
demand  due  by  them.  The  right  to  imprison 
constitutes  no  part  of  the  contract;  and  a  dis- 
charge of  the  person  from  imprisonment  does 
not  impair  the  obligation  of  the  contract,  but 
leaves  it  in  full  force  against  his  property  and 
effects.     Ibid. 

39.  A  state  bankrupt  or  insolvent  law,  which 


not  only  liberates  the  person  of  the  debtor,  but 
discharges  him  from  all  liability  for  the  debt,  .-^o 
far  as  it  attempts  to  discharge  the  contract,  is 
repugnant  to  the  constitution  of  the  United 
States ;  and  it  makes  no  difference  whether  the 
law  was  passed  after  or  before  the  debt  was 
contracted.  M-Millan  v.  M-Ncill,  4  Wheat.  209  ; 
4  Cond.  Rep.  424. 

40.  A  state  bankrupt  or  insolvent  law,  which 
discharges  both  the  person  of  the  debtor,  and  his 
future  acquisitions  of  property,  is  not  a  law  im- 
pairing the  obligation  of  contracts,  so  far  as  re- 
spects debts  contracted  after  the  passage  of  the 
law,  when  the  debts  are  contracted  between  citi- 
zens of  the  state  which  passed  the  law,  in  the 
courts  of  the  state.  But  a  certificate  of  discharge 
under  such  a  law  cannot  be  pleaded  in  bar  of  an 
action  brought  by  a  citizen  of  another  state  in 
the  courts  of  the  United  States,  or  in  any  other 
state  than  that  in  which  the  discharge  was  ob- 
tained. O^den  v.  Saunders,  12  Wheat.  213;  6 
Cond.  Rep.  520. 

41.  The  judges  of  the  supreme  court,  who 
were  in  the  minority  of  the  court  upon  the  ge- 
neral question  as  to  the  constitutionality  of  state 
insolvent  laws,  concurred  in  the  opinion  of  Mr. 
Justice  Johnson,  in  the  case  of  Ogden  v.  Saun- 
ders, 12  Wheat.  213.  That  opinion  is  therefore 
to  I5fe  deemed  the  opinion  of  the  other  judges 
who  assented  to  that  judgment;  whatever  prin- 
ciples are  established  in  that  opinion  are  to  be 
considered  no  longer  open  for  controversy,  but 
the  settled  law  of  the  court.  Boyle  v.  Zacharie 
^  Turner,  6  Petens,  348. 

42.  The  effect  of  a  discharge  under  a  bank- 
rupt law  of  a  state  is  at  rest,  so  far  as  it  depends 
on  the  antecedent  decisions  made  by  the  su- 
preme court.     Ibid. 

43.  Where  bail  has  been  fixed  before  the  dis- 
charge of  the  principal  under  the  insolvent  laws, 
such  a  discharge  will  have  no  effect  on  the  lia- 
bility of  the  bail.  If  the  discharge  had  been 
before  the  bail  was  fixed,  it  might  have  been  a 
question  whether  the  bail  had  been  discharged 
under  the  rule  laid  down  by  the  supreme  court 
in  the  case  of  Beers  v.  Haughton,  9  Peters,  329. 
Lyon  V.  Auchincloss  ^  Co.,  12  Peters,  234. 

44.  A  discharge  of  the  person  and  present 
estate  of  a  debtor,  under  the  insolvent  laws  of 
Maryland,  cannot  be  pleaded  in  bar  of  a  suit  in 
the  circuit  court  in  Massachusetts,  so  as  to  dis- 
charge the  defendant  from  the  common  execu- 
tion.    Hinkley  v.  Marean,  3  Mason's  C.  C.  R.  88. 

45.  The  defendant  had  been  discharged  by 
the  insolvent  laws  of  Pennsylvania  of  1790  and 
1798.  The  court  refused  to  enter  an  exoneretur 
on  this  ground.  Webster  v.  Massey,  2  Wash.  C. 
C.  R.  157. 

46.  Action  on  a  bill  of  e.xchange,  drawn  the 
10th  of  May,  1811,  by  the  plaintiff,  at  St.  Baits, 
on  himself,  in  Philadelphia,  and  by  him  accept- 
ed, and  afterwards  regularly  protested  for  non- 
payment. The  defendant  claimed  to  be  dis- 
charged from  this  debt  by  the  insolvent  law  of 
Pennsylvania,  passed  the  13th  of  March,  1812, 
under  which  he  received  a  certificate,  having 
conformed  to  the  provisions  of  the  law;  and 
which  law  declares  that  the  certificate  shall  dis- 
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for  the  legrislalure  of  Massachusetts,  by  the  in- 
solvent act  of  1838,  to  discharge  the  o'bligalion 
of  these  contracts.     Ibid. 

58.  When  a  defenciaiit  in  a  jmlgment  can 
show  that  he  has  been  released  under  the  in- 
solvent laws  of  the  state,  and  that  the  debt  or 
judgment  formetl  a  part  of  his  schedule  ;  he 
cannot,  under  a  rule  of  the  court,  be  imprisoned 
on  the  judgment.  Beers  ct  al.  v.  Jlavuhton,  1 
M'Lean"s  C.  C.  R.  231. 

59.  The  rule  of  court  adopted  the  law  of  the 
slate.     Ibid. 


charge  such  insolvent  from  all  debts  ami  de- 
maiiiis  due  by  him.  or  for  which  he  was  liable 
at  the  ilate  of  the  certilicate,  and  also  Irom  all 
contracts  originating  before  the  said  date,  though 
payable  afterwards.  Held,  that  the  law  of  Penn- 
sylvania is  unconstitutional,  because  it  impairs 
the  obligation  of  a  contract,  and  because  con- 
gress have  the  exclusive  riirht  to  pass  a  bankrupt 
law.     Golden  v.  Prince,  3  \V'ash.  C.  C.  11.  313. 

47.  A  slate  insolvent  law,  which  discharges 
the  debt  and  the  person  of  the  insolvent,  is  un- 
constitutional as  to  the  debt,  but  not  as  to  the 
person.  Glen  v.  Humphreys,  4  Wash.  C.  C.  R. 
424. 

48.  The  United  States  are  not  affected  by  dis- 
charges under  state  insolvent  laws.     Ibid. 

49.  Action  on  a  judgment  rendered  in  New- 
York,  and  discharged  under  the  insolvent  law  of 
that  state,  made  prior  to  the  contract  on  which 
the  judgment  was  rendered  :  on  motion,  an  ap- 
pearance on  common  bail  was  allowed.  Fair- 
child  v.  Shivers,  4  Wash.  C.  C.  R.  443. 

50.  Action  for  a  debt  contracted  in  Baltimore, 
on  a  note  dated  in  Philadelphia:  a  discharge  of 
defendant  under  the  insolvent  law  of  Penn.syl- 
vania  will  not  discharge  his  person  from  the 
debt;  and  judgment  must  be  entered  against 
him  generally.  Riston  v.  Content,  4  Wash.  C. 
C.  R.476. 

51.  The  defendant  had  been  discharged  by 
the  insolvent  laws  of  Permsylvania  from  a  debt 
contracted  in  the  state:  the  court  discharged 
him  on  common  bail.  Read  v.  Chapman,  Peters' 
C.  C.  R.  404. 

52.  The  court  refused  to  quash  a  writ  of  ca- 
pias issued  against  the  defendant  for  a  debt  con- 
tracted in  the  state,  he  having  been  discharged 
by  the  insolvent  law.  The  proper  relief  is  to 
discharge  the  defendant  on  common  bail.     Ibid. 

53.  On  a  rule  to  show  cause  why  defendant 
should  not  be  discharged  on  common  bail,  he 
having  been  discharged  under  the  insolvent  laws 
of  the  state  of  Pennsylvania;  evidence  to  show- 
that  the  discharge  had  been  unfairly  and  fraud- 
ulently obtained,  cannot  be  given.  Campbell  et 
al.  V.  Claudius,  Peters'  C.  C.  R.  484. 

54.  Where  the  debt  has  been  contracted  and 
made  payable  out  of  the  state,  the  circuit  court 
will  not  discharge  on  common  bail  a  defendant 
arrested  for  such  debt,  notwithstanding  his  dis- 
charge by  the  insolvent  laws  of  the  state  in 
which  such  action  is  brought.     Ibid. 

55.  The  constitutional  and  legal  rights  of  a 
citizen  of  the  United  States,  to  sue  in  the  circuit 
courts  of  the  United  States,  do  not  permit  an  act 
of  insolvency,  completely  e.vecuted  under  the 
authority  of  a  state,  to  be  a  good  bar  against  the 
recovery  upon  a  contract  maile  in  another  state. 
Suydam  et  al.  v.  Broadnax,  14  Peters,  67. 

56.  No  state  insolvent  laws  can  discharere  the 
obligations  of  any  other  contracts  made  in  the 

state,  than  those  which  are  made  between  the  INSPECTION  LAWS. 

citizens   of    that   state.     Springer   v.  Foster,  2        The  laws  of  the  United  States  do  n,ot  require 
Story's  C.  C.  R.  383.  a  person,  in  order  to  entitle  himself  to  a  clear- 

57.  Where  certain  bills  of  exchange  w-ere  ance,  to  produce  to  the  collector  a  certificate  of 
drawn  in  Pennsylvania  on  a  citizen  of  Massa-  :  his  having  complied  with  the  inspection  laws  of 
chusetts.  and  were  accepted  by  him  in  Massa-  \  the  state,  unless  the  law  of  the  state  reouires  it. 
chu.-etts;  it  was  held,  that  it  was  not  competent  |  Bass  et  al.  v.  Steele,  3  Wash.  C.  C.  R.  381. 


INSOLVENT  AND  BANKRUPT  LAWS  OF 
FOREIGN  COUNTRIES. 

1.  A  discharge  of  the  person  under  a  foreign 
insolvent  law,  leaves  the  contract  in  full  force; 
and  whether  bail  shall  be  demanded  or  not, 
must  depend  on  the  laws  of  the  country  where 
the  suit  is  brought.  Webster  v.  Massey,  2  Wash. 
C.C.R.  157. 

2.  A  discharge  by  the  bankrupt  law  of  a  fo- 
reign country  does  not  operate  to  pass  the  pro- 
perty or  discharge  the  person  of  a  debtor  in  the 
United  States.  Osden  et  al.  v.  Gillingharn  et  al., 
Baldwin's  C.  C.  Rr45. 

3.  The  bankrupt  law  of  a  foreign  country  can- 
not operate  a  legal  transfer  of  property  in  this 
country.  Harrison  v.  Sterry  et  al,  5  Cranch.  289  : 
2  Cond.  Rep.  260. 

4.  A  discharge  under  a  foreign  bankrupt  law 
is  no  bar  to  an  action  in  the  courts  of  this  coun- 
try. M-Millan  v.  M'-Neill.  4  Wheat.  209  :  4  Cond. 
Rep.  424. 

5.  The  assignees  of  a  bankrupt  in  England 
cannot  maintain  an  action  at  law  in  their  ow-n 
name,  against  a  debtor  of  the  bankrupt  in  Vir- 
ginia; and  the  action  is  only  maintainable  in  the 
name  of  the  bankrupt  himself.  Though  the 
right  to  personal  property  may  be  regulaFed  by 
the  laws  of  the  domicil,  as  in  the  case  of  the 
bankrupt  laws  of  England,  and  though  the  equi- 
table rights  of  the  assignees,  acquired  under 
those  laws,  will  be  respected  in  our  courts,  yet 
the  right  of  action  must  be  regulated  by  the' law 
of  the  forum  in  which  the  suit  is  brought:  and 
the  transfer  of  a  bankrupt's  effects  in  England, 
being  an  assignment  merely  by  operation  of  law, 
and  not  by  the  act  of  the  party,  is  not  such  an 
assignment  of  the  legal  title  to  the  assignees,  as 
will  enable  them  to  maintain  an  action  in  their 
own  name,  in  the  courts  of  Virginia.  Blane  v. 
Drummond,  1  Brockenb.  C.  C.  R.  62. 

6.  A  debt  contracted  in  one  country  cannot  be 
discharged  by  the  bankrupt  laws  of  another 
country.    Green  v.  Sarmicnto,  Peters'  C.  C.  R.  74. 


INSPECTOR.— INSTRUCTIONS  TO  THE  JURY,  &c. 


45 
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INSPECTOR. 

1.  An  inspector  is  an  officer  of  the  customs, 
the  obstruction  of  whom  is  an  ofTenee  within  the 
seventy-first  section  of  the  act  of  1799,  ch.  128. 
He  has  a  right  to  go  on  board  of  any  vessel  to 
discover  if  any  goods.  &c.,  were  laden  on  board 
contrary  to  the  embargo  acts;  and  if  he  is  ob- 
structed in  so  doing,  an  indictment  will  lay  under 
that  section  of  the  act.  United  Stales  v.  Sears,  1 
Galiis.  C.  C.  Tx.  215. 

2.  If  an  inspector  be  commissioned  and  sworn, 
and  in  the  actual  execution  of  the  duties  of  his 
office,  with  the  knowledge  of  the  treasury  de- 
partment, it  is  sufficient  proof  of  his  being  re- 
gularly appointed,  even  supposing  that  the  ap- 
probation of  the  secretary  of  the  treasury  were 
necessary  to  such  specific  appointment.     Ibid. 

3.  On  a  trial  for  obstructing  an  inspector,  it  is 
not  necessary  to  produce  the  collector's  commis- 
sion, when  he  was  appointed.  Proof  that,  de 
facto,  the  collector  acts  in  such  office  is  sufficient. 
Ibid.' 


INSTRUCTIOXS  TO  THE  JURY  ON  THE 
TRIAL  OF  CAUSES. 

1.  Where  there  is  no  evidence  tending  to  prove 
a  particular  fact,  the  court  are  bound  so  to  in- 
struct the  jury  when  requested  ;  but  they  cannot 
legally  give  any  instructions,  which  will  take 
from  the  jury  the  right  of  weighing  what  effect 
the  evidence  shall  have.  An  instruction  founded 
on  part  of  the  evidence  is  erroneous.  Greenleaf 
V.  Booth,  9  Peters,  292. 

2.  The  court  was  requested  to  say  to  the  jury, 
that  the  facts  given  in  evidence,  in  the  trial  of 
the  case,  did  not  import  such  a  lending  as  would 
support  the  defence  of  usur}'.  By  the  supreme 
court : — The  court  was  asked  to  usurp  the  pro- 
vince of  the  jury,  and  to  decide  on  the  suffi- 
ciency of  the  testimony,  in  violation  of  the  well- 
established  principle,  that  the  lavv  is  referred  to 
the  court,  the  fact  to  the  jury.  Scott  v.  Lloyd,  9 
Peters,  418. 

3.  An  instruction  to  the  jury  which  would  se- 
parate the  circumstances  of  the  case  from  each 
other,  and  the  object  of  which  is  to  induce  the 
court,  after  directing  the  jury  that  they  ought  to 
be  considered  together,  to  instruct  them  that, 
separately,  no  one  in  itself  amounted  to  usury, 
ought  not  to  have  been  given.     Ibid. 

4.  The  court  ought  not  to  instruct,  and  indeed 
caiuiot  instruct,  on  the  sufficiency  of  evidence; 
but  no  instruction  to  the  jury  should  he  given, 
except  upon  evidence  in  the  ca.se.  Where  there 
is  evidence  on  a  point,  the  court  may  be  called 
upon  to  instruct  the  jury  on  the  law,  but  it  is  for 
the  jury  to  determine  on  the  effect  of  evidence. 
Chesapeake  and  Ohio  Canal  Company  v.Knapp  et 
al.,  9  Peters,  541. 

5.  A  direction  to  the  jury,  that  the  matter  so 
produced  and  proved,  was  sufficient  to  prove  the 
issue  on  the  part  of  the  plaintiffs,  '-was  held, 
not  to  be  an  interference  with  the  province  of 


the  jury."     Mason  et  al.  v.  The  United  States,  1 
Galiis.  C.  C.  R.  53. 

6.  So  too,  '•  that  W.  o-ught,  by  law.  to  be  con- 
sidered as  the  said  A.'s  agent,  in  all  concerns 
respecting  said  vessel  and  cargo ;'' ought  to  be 
viewed  as  declaring  the  legal  operation  of  acts 
which  either  were  not  questioned,  or  were  left  to 
the  jury  to  determine.     Ibid. 

7.  The  practice  of  the  circuit  court  of  the 
United  States  of  Massachusetts,  in  capital  cases, 
is  for  counsel  to  state  the  points  of  law  on  which 
they  wish  instructions  to  the  jury,  at  some  time 
before  the  charge  is  given,  that  the  court  may 
have  time  to  considerand  examine  them.  United 
States  V.  Gibert,  2  Sumner's  C.  C.  R.  19. 

8.  The  court  may  give  an  opinion  on  the 
weight  of  evidence,  or  they  may  tlecliue  so  to 
do;  if  the  evidence  is  doubtlul,  it  is  most  proper 
to  leave  it  to  the  jury.  Consequa  v.  Willings, 
Peter's  C.C.  R.  225. 

9.  When  any  instructions  to  the  jury  are  asked 
of  the  court,  on  a  trial  of  a  cause,  they  should 
be  precise  and  certain  to  a  particular  intent,  that 
the  point  intended  to  be  raised,  may  be  dis- 
tinctly seen  by  the  court ;  and  that  error,  if  one 
be  made,  may  be  distinctly  assigned.  The  United 
Slates  V.  The  Bank  cf  the  Metropolis,  15  Peters, 
577. 

10^  In  trials  at  law,  while  it  is  invariably  true 
that  decisions  on  the  weight  of  the  evidence 
belongs  exclusively  to  the  jury,  it  is  equally  true 
that  whenever  instructions  upon  evidence  are 
asked  from  the  court  to  the  jury,  it  is  the  right 
and  duty  of  the  former  to  judge  of  the  rele- 
vancy, and,  by  necessary  implication,  to  some 
extent  upon  the  certainty  and  definiteness  of  the 
evidence  proposed.  Irrelevant,  impertinent,  or 
immaterial  statements,  a  court  cannot  be  called 
upon  to  admit  as  the  groundwork  of  instructions ; 
it  is  bound  to  take  care  that  the  evidence  on 
which  it  shall  be  called  upon  to  act  is  legal,  and 
that  it  conduces  to  the  issue  on  behalf  of  either 
the  plaintiff  or  the  defendant.  Roach  v.  Hulings, 
16  Peters,  319. 

11.  It  is  error  in  the  circuit  court  to  instruct 
the  jury,  on  the  prayer  of  the  plaintiff,  or  on  the 
prayer  of  the  defendant,  when  either  prayer 
seeks  to  withdraw  from  the  jury  the  decision  of 
the  fact,  and  asks  the  court  to  instruct  them  aa 
to  a  matter  of  law,  upon  the  sufficiency  or  in- 
sufficiency of  certain  evidence  offered  to  prove 
it.  So,  also,  when  the  instruction  is  asked  upon 
a  part  only  of  the  testimony,  leaving  out  of  view 
various  other  portions  of  it,  which  the  jury  were 
bound  to  consider  in  forming  their  verdict.  Smith 
el  al.v.  Condry,  17  Peters,  20. 

12.  The  court  is  never  bound  to  give  an  in- 
struction to  a  jury  on  a  point  of  law,  in  the  pre- 
cise form  and  manner  in  which  it  is  put  by 
counsel,  but  only  in  such  a  manner  as  comports 
with  the  real  merits  and  justice  of  the  case.  Pitts 
V.  Whitman,  2  Story's  C.  C.  R.  609. 

13.  It  is  a  settled  rule  of  judicial  procedure, 
that  the  courts  will  never  lay  down  as  instruc- 
tions to  a  jury,  general  or  abstract  positions, 
such  as  are  not  immediately  connected  with  and 
applicable  to  the  facts  of  a  cause,  but  require 
that  every  prayer  for  an  instruction  should  be 
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preceileil  hv  ami  hasini  upon  a  stati>meiit  of  the 
lacts  upon  wliirli  the  i|iie^tions  of  hiw  iialiirally 
ami  properly  ariise.  It  is  equally  certain  that  the 
courts  will  not.  upon  a  view  of  the  tesiinioiiy 
which  is  partial  or  imperfect,  ;;ive  an  instruction 
which  the  entire  eviilence  in  a  cause,  when  tle- 
velopeJ,  would  forbiil.  Ilhclt  v.Poc,  2  Iluwanl, 
483. 
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1.  General  Principles. 

1.  In  an  action  on  a  valued  policy,  it  is  not  com- 
petent for  the  underwriters  to  give  parol  evidence 
that  the  real  value  of  the  property  insured  is 
different  from  that  stated  in  the  policy.  Marine 
Ins.  Co.  of  Alexandria  v.  Hodsson,  6  Crunch,  206  : 
2  Cond.  Rep.  347. 

2.  A  policy  of  insurance  on  a  vessel  sailing 
under  a  register  which  has  been  obtained  with- 
out conforming  to  the  requisitions  of  the  laws  of 
the  United  Slates  relative  to  the  registry  and  en- 
rollins  of  vessels  of  the  United  Slates  is  not  voitl ; 
and  an  action  may  be  maintained  on  such  a  po- 
licy to  recover  a  loss  sustained  by  the  assured. 
The  policy  may  not  have  been  designed  to  aid, 
assist,  or  advance  any  unlawful  purpose;  and 
■was  a  lawful  contract  in  itself,  and  only  remotely 
connected  with  the  use  of  the  certificate  of  re- 
gistry. There  are  cases  in  which  a  contract  may 
be  valid,  notwithstanding  it  is  remotely  connected 
with  an  independent  illegal  transaction  ;  which, 
however,  it  is  not  designed  to  aid  or  promote. 
llie  Ocean  Insurance  Company  v.  Polleys,  13  Pe- 
ters, 157. 

3.  The  contract  of  insurance  is  a  contract  of 
indemnity,  and  therefore  the  assured  can  only 
recover  according  to  the  damage  he  has  sustain- 
ed. Rninelander  v.  The  Insurance  Company  of 
Pennsylvania,  4  Cranch,  29  ;  2  Cond.  Rep.  13. 

4.  The  loss  of  the  voyage  as  to  the  cargo,  is 
not  a  loss  of  the  voyage  as  to  the  ship.  Alex- 
ander V.  Tke  Baltimore  Insurance  Company,  4 
Cranch,  370;  2  Cond.  Rep.  143. 

5.  It  is  a  well  established  principle  of  the 
common  law,  that  in  all  cases  of  loss  we  are  to 
attribute  it  to  the  proximate  cause,  and  not  to 
the  remote  cause.     This  has  become  a  maxim 


to  govern  cases  arising  under  policies  of  insu- 
rance. Waters  v.  The  Merchants'  Louisville  hi' 
surancc  Cornpany,  11  iV'ters,  213. 

6.  As  the  explosion  on  board  the  Lioness  was 
caused  by  tire,  I  he  tire  was  the  proximate  cause 
of  the  loss.      Ibid. 

7.  If  taking  gunpowder  on  board  a  vessel  in- 
sured against  lire,  was  not  justified  by  the  usage 
of  the  trade,  and  therefore  was  not  contemplated 
as  a  risk  by  the  policy,  there  might  be  great 
reason  to  contend  that  if  it  increased  the  risk, 
the  loss  was  not  covered  by  the  policy.     Ibid. 

8.  A  general  policy,  insuring  every  person 
having  an  interest  in  the  thing  insured,  and  con- 
taining no  warranty  that  the  property  is  neutral, 
covers  belligerent  as  well  as  neutral  property. 
Hodgson  V.  Marine  Insurance  Company  of  Alex- 
andria, 5  Cranch,  100;  2  Cond.  Rep.  195. 

9.  If  the  insurance  is  against  "all  risks,  block- 
aded ports  in  Hispaniola  excepted,"  a  vessel 
.sailing  ignorantly  for  a  blockaded  port,  is  covered 
by  the  policy.  The  exception  in  the  policy  is 
not  of  the  port,  but  of  the  risk  of  capture  for 
breaking  the  blockade;  it  is  not  a  warranty. 
Yealon  v.  Fry,  5  Cranch,  335  ;  2  Cond.  Rep.  273. 

10.  A  vessel  sailing  ignorantly  to  a  blockaded 
port,  is  not  liable  to  capture  under  the  law  of 
nations.     Ibid. 

11.  A  vessel  proceeding  on  a  voyage  not  pro- 
hibited, to  a  port  not  blockaded,  was  arrested  by 
a  British  cruiser,  her  papers  endorsed  with  a 
warning  -'not  to  proceed  to  any  port  in  posses- 
sion of  his  majesty's  enemies;"  and  the  captain 
verbally  informed,  by  the  boarding  officer,  that 
the  port  of  destination  was  blockaded,  the  vessel 
would  be  good  prize  if  she  proceeded  thither. 
She  returned,  under  these  circumstances,  to  her 
port  of  departure.  The  voyage  being  broken  up 
from  fear,  founded  on  misrepresentation,  the 
vessel  not  being  physically  incapacitated  from 
proceeding,  and  there  being  no  legal  impedi- 
ment, the  underwriters  are  not  liable.  King  v. 
Delaware  Insurance  Company,  6  Cranch,  71;  2 
Cond.  Rep.  303. 

12.  The  questions,  whether  the  voyage  was 
broken  up,  and  whether  the  captain  was  justified 
in  returning,  are  questions  of  law*;  and  if  the 
jury  find  the  facts  specially,  and  draw  the  legal 
conclusion  that  the  facts  amount  to  a  justifica- 
tion, the  court  is  not  bound  by  that  conclusion. 
Ibid. 

13.  The  British  orders  in  council,  of  Novem- 
ber 11,  1807,  did  not  prohibit  a  direct  voyage 
from  the  United  States  to  a  colony  of  France. 
The  language  of  the  orders,  the  understanding 
of  both  countries,  publicly  and  officially  express- 
ed, are  conclusive  upon  this  point.     Ibid. 

14.  If  the  interest  of  one  joint  owner  of  a  cargo 
be  insured,  and  if  that  interest  be  neutral,  it  is 
no  breach  of  the  warranty  of  neutrality,  if  the 
other  joint  owner,  whose  interest  is  not  insured, 
be  a  belligerent.  Livins;ston  el  al.  v.  Maryland 
Insurance  Company,  6  Cranch,  274;  2  Cond.  Rep. 
370. 

15.  Policies  of  insurance  are  generally  the 
most  informal  instruments  which  are  brought 
into  courts  of  justice;  and  there  are  no  instru- 
ments which  are  more  liberally  construed,  in 
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order  to  effect  the  real  intention  of  the  parties, 
if  that  intention  can  be  clearly  ascertained. 
Ibid. 

16.  The  assured  are  not  understood  to  warrant 
that  the  whole  cargo  is  neutral,  but  that  the  in- 
terest insured  is  neutral.     Ibid. 

17.  If  a  vessel  take  on  board  papers  which 
materially  enhance  the  risk,  and  it  be  not  within 
the  regular  usage  of  the  trade  insuretl  to  take 
such  papers,  the  non-disclosure  of  the  fact  that 
they  would  be  on  board,  would  vitiate  the  policy. 
Ibid. 

18.  The  length  of  time  a  vessel  may  wait  to 
take  in  her  cargo,  without  discharging  the  un- 
derwriters, does  not  depend  on  the  usage  of 
trade.  Oliver  v.  Maryland  Insurance  Company, 
7  Cranch,  487;  2  Cond.Rep.  580. 

19.  The  danger  which  will  justify  a  vessel  re- 
maining in  port  a  long  time,  without  discharging 
the  underwriters,  must  be  obvious,  immediate, 
directly  applied  to  the  interruption  of  the  voyage, 
and  immiiien.t;  not  distant,  contingent  and  inde- 
finite.    J  bid. 

20.  In  estimating  the  materiality  of  papers  on 
board  a  vessel,  in  enhancing  the  risk,  their  effect 


or  in  other  words  he  authorizes  the  conceal- 
ment, in  all  cases  in  which  it  is  not  necessary  to 
assume  the  belligerent  national  character  for  the 
purpose  of  protection.     Ibid. 

26.  The  public  laws  of  a  country,  affecting 
the  course  of  trade  with  that  country,  are  consi- 
tlered  to  be  equally  within  the  knowledge  and 
notice  of  all  the  parties  to  a  policy  on  a  voyage 
to  such  country.     Jbid. 

27.  Where  a  cargo  is  insured  by  divers  poli- 
cies, in  some  of  which  the  rate  of  e.vchange  is 
fixed  at  which  the  prime  cost  of  the  cargo  shall 
be  valued,  in  ascertaining  the  amount  of  the  in- 
terest of  the  assured,  in  the  settlement  of  those 
policies,  on  which  the  rate  of  exchange  is  fixed, 
the  whole  cargo  is  to  be  valued  at  that  rate  of 
exchange,  without  regard  to  the  rate  of  e.vchange 
by  which  the  value  may  have  been  ascertained 
in  other  policies.  Pleasants  v.  Maryland  Insu- 
rance Company,  8  Cranch,  55;  .3  Cond.Rep.  29. 

28.  If  a  policy  insures  against  "unlawful  ar- 
rests, restraints  and  detainment  of  all  kings, 
princes,  &c.,"  the  qualification  "unlawful"  ex- 
tends in  its  operation,  as  well  to  restraints  and 
detainments,  as  to  arrests;  and  in  such  case,  a 


taken  together  should  be  considered,  and  not  the    detainment   by  a   force   lawfully  blockading  a 


effect  of  any  one  of  them  taken  by  itself.  Liv- 
ingston v.  The  Maryland  Insurance  Company,  7 
Cranch;  506;  2  Cond.  Rep.  589. 

21.  If  the  letter  submitted  to  the  underwriters, 
ordering  the  insurance,  refer  to  another  letter 
previously  laid  before  them,  which  letter  con- 
tained information  that  the  vessel  had  permis- 
sion to  trade  to  the  Spanish  colonies,  the  under- 
writers are  bound  to  notice  that  fact,  and  to 
know  that  the  vessel  would  take  all  the  papers 
necessary  to  make  the  voyage  legal.     Ibid. 

22.  If  the  assured  do  any  act  which  increases 
the  risk  of  capture  anti  detention,  according  to 
the  common  practice  of  the  belligerent,  it  may 
avoid  the  policy;  it  is  not  necessary  that  the  act 
done  would  justify  condemnation,  according  to 
the  law  of  nations.  No  acts,  justifiable  by  the 
usage  of  the  trade,  and  done  by  the  assured  to 
avoid  confiscation,  can  avoid  the  policy.     Ibid. 

23.  The  belligerent  right  of  search  draws  after 
it  a  right  to  the  production  and  examination  of 
the  ship's  papers.     Ibid. 

24.  The  question  must  always  be,  whether 
there  be  a  concealment  of  papers  material  to  the 
preservation  of  the  neutral  character.  It  is  not 
every  idle,  accidental,  or  even  meditated  con- 
cealment of  papers,  manifestly  unimportant  in 
every  view  before  the  prize  tribunal,  which  will 
dissolve  the  obligation  of  the  policy.  If  by  the 
usage  and  course  of  trade  it  be  necessary  or 
allowable,  to  have  on  board  spurious  papers, 
covered  with  a  belligerent  character,  whatever 
effects  it  might  have  upon  the  rights  of  the 
searching  cruiser,  the  concealment  of  such  pa- 
pers, which  if  disclosed  would  completely  com- 
promit  or  destroy  the  neutral  character,  will  not 
amount  to  a  breach  of  the  warranty.     Ibid. 

25.  Whenever  the  underwriter  has  knowledge 
of,  and  assents  to  the  cover  of  neutral  property 
under  belligerent  papers,  as  he  does  in  all  cases 
where  the  usage  of  the  trade  demands  it,  he  ne- 
cessarily waives  his  rights  under  the  warranty; 


port,  is  not  a  peril  insured  against  by  a  policy 
containing  a  warranty  of  neutrality.  M^Call  v. 
Mam^e  Insurance  Company,  8  Cranch,  59;  3  Cond. 
Rep.  32. 

29.  Under  a  policy  containing  the  following 
clause,  "and  lastly,  it  is  agreed  that  if  the  above 
vessel  upon  a  regular  survey,  should  be  thereby 
declared  unseaworthy,  by  reason  of  her  being 
unsound  or  rotten,  then  the  assurers  shall  not 
be  bound  to  pay  their  subscriptions  on  this  po- 
licy;"  and  it  was  found  by  the  jury,  that  the 
vessel  was  seaworthy  at  the  time  of  the  com- 
mencement of  the  risk,  and  when  she  sailed  on 
the  voyage  insuretl:  Held,  that  proof,  by  a  re- 
gular survey,  of  unsoundness  at  any  subsequent 
period  of  the  voyage,  discharged  the  under- 
writers. Dorr  v.  Pacific  Insurance  Company,  7 
Wheat.  581  ;  5  Cond.  Rep.  360. 

30.  An  exemplification  of  a  condemnation  of 
the  vessel  in  a  foreign  court  of  vice  admiralty, 
reciting  the  certificate  of  surveyors,  that  the 
vessel  was  unworthy  of  being  repaired,  and  un- 
safe and  unfit  ever  to  go  to  sea  again,  and  pro- 
duced in  evidence  by  the  insured  to  prove  the 
loss,  is  "  a  regular  survey,"  in  the  language  of 
the  clause.  But  the  survey  must  correspond 
with  the  contract;  and  if  the  vessel  be  declared 
unseaworthy,  for  any  additional  cause,  besides 
being  "unsound  or  rotten,"  it  will  not  avail  the 
insurers.     Ibid. 

31.  An  insurance  broker  has  a  lien  on  the 
policy,  for  the  premium  paid  by  him  on  account 
of  his  principal;  and  although  he  has  parted 
with  the  possession  of  the  policy,  yet  if  it  again 
comes  to  his  hands,  his  lien  would  revive  and 
be  protected,  unless  the  manner  of  his  parting 
with  it  had  manifested  an  intention  altogether 
to  abandon  such  lien.  But  liens  for  other  ad- 
vances, or  on  other  accounts,  whether  by  agree- 
ment of  the  parties,  or  by  the  operation  of  usage 
or  of  law,  will  not  be  revived  by  the  return  of 
the  policy  to  the  hands  of  one  who  has  parted 
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with  the  possession.  Spring  ct  al.  v.  The  Soiitli 
Carolina  Insurance  Company  el  al.,  8  Wheat.  168) 
5  Comi.  Ron.  434. 

3"J.  If,  while  a  policy  is  out  of  the  hands  of  ; 
the  insurance  broker,  it  is  assigned  for  valuable 
consideration,  and  bona  liile,  it  would  bo  unjust, 
on  its  returning  to  his  possession,  to  revive  in- 
cumbrances of  which  the  assignee  couKI  have 
had  no  notice,  nor  no  certain  means  of  linding 
out.     Ibid. 

33.  Insurance  of  eighteen  thousand  dollars  on 
a  vessel  valued  at  that  sum,  and  two  thousand 
dollars  on  freight  valued  at  twelve  thou.sand 
dollars,  on  the  ship  Henry,  ''at  and  from  Tene- 
rilVe,  and  at  and  from  thence  to  New  York,  with 
libeity  to  slop  at  jNlatanzas,  the  property  war- 
ranted American."'  The  policy  was  e.xeculed  in 
1807,  and  in  the  same  year  another  insurance 
was  etlected  by  the  same  underwriters  on  freight 
for  tlie  same  voyage,  to  the  amount  of  ten  thou- 
sand dollars,  and  the  property  was  also  warranted 
American;  but  the  policy  contained  no  permis- 
sion to  stop  al  Matanzas.  The  following  repre- 
sentation was  made  to  the  underwriters  on  be- 
half of  the  plaintiff,  who  was  both  owner  and 
master  of  ihe  ship:  —  ■'•We  are  to  clear  out  for 
New  Orleans;  the  property  will  be  under  cover 
of  Mr.  John  Paul,  of  Baltimore,  who  goes  super- 
cargo on  board,  yet  JNlr.  P.  will  only  have  part 
of  the  cargo  to  his  consignment.  There  will  be 
three  other  persons  on  board,  who  will  have  the 
remainiier  of  the  cargo  in  their  care.  We  are  to 
slop  at  IMataiizas.  to  know  if  there  are  any  men- 
of-war  ofTthe  Havana."  The  vessel  sailed  from 
Tenerifl'e,  on  the  17th  April,  1807,  with  a  cargo 
belonging  to  Spanish  subjects,  but  appearing  to 
be  the  property  of  John  Paul  Dumeste.  a  citizen 
of  the  United  States,  and  the  same  person  called 
John  Paul,  in  the  representation.  The  cargo  was 
shipped  under  a  charterparty  e.xecuted  by  the 
plaintiff,  and  Dumeste,  representing  New  Orleans 
as  the  place  of  ileslination.  The  ship  arrived  at 
the  Havana,  on  the  7th  July,  having  put  into 
Matanzas  to  avoid  British  cruisers,  and  unladed 
her  cargo;  which  was  there  received  by  the 
Spanish  owners,  and  the  freight,  amounting  to 
seven  thousand  dollars,  paid  to  the  plaintiff,  who 
received  it  "in  full  of  all  demands  for  freight  or 
otherwise,  under  or  by  virtue  of  the  aforesaid 
charterparty  and  cargo."'  At  the  Havana,  the 
ship  took  in  a  new  cargo,  belonging  to  merchants 
in  New  York,  and  was  lost,  with  the  greater  part 
of  the  cargo,  on  the  voyage  from  Havana  to  New 
York.  An  action  of  debt  was  brought  on  the  first 
policy  for  the  value  of  the  ship  and  freight.  The 
sum  demanded  in  the  writ  was  twenty  thousand 
dollars,  but  the  plaintiff  limited  his  demand  at 
the  trial  to  eighteen  thousand  dollars,  on  the 
ship,  and  four  hundred  and  twenty  dollars  for 
*he  freight  actually  earned  on  the  voyage  from 
Havana  to  New  York.  Held,  that  he  was  en- 
titled to  recover.  Hughes  v.  Union  Insurance 
Company  of  Baltimore,  8  Wheat.  294;  5  Cond. 
Rep.  443. 

34.  Under  a  policy  containing  the  following 
clause:  ''it  is  declared  and  understood  that  if 
the  abovementioned  brig,  after  a  regTilar  survey, 
should  be  condemned  for  being  unsound  or  rot- 


ten, the  insurers  shall  not  be  bound  to  pay  the 
sum  hereby  insured,  or  any  part  thereof;''  a 
survey  by  the  master  and  wardens  of  the  port 
ol  New  Orlean.s,  which  was  obtained  at  the  in- 
stance ot  the  master,  who  was  also  pail  owner, 
transmitted  by  hirn  to  the  other  part  owner,  and 
by  the  latter  laid  before  the  undei  writers  as 
proof  of  the  Jos.s,  stated  that  the  wardens  "or- 
dered one  streak  of  plank  fore  and  aft,  to  be 
taken  out,  about  three  feet  below  the  bends  on 
the  starboard  side,  ami  found  the  timber  and 
bottom  i)lank  so  much  decayed,  that  we  were 
unanimously  of  oj)inion  her  repairs  would  cost 
more  than  she  would  be  worth  afterwards,  and 
that  it  would  be  for  the  interest  of  all  concerned, 
she  should  be  condemned  as  unworthy  of  rej)air; 
on  that  ground,  we  did  therefore  condemn  her 
as  not  seaworthy,  and  as  unworthy  of  repair, 
and  therefore,  according  to  the  power  vested  by 
law  in  the  master  and  wardens  of  this  port,  we 
do  hereby  order  and  direct  the  aforesaid  damaged 
brig,  to  be  sold  at  public  auction  for  the  account 
of  the  insurers  thereof,  or  whomsoever  the  same 
may  concern."  It  was  held,  that  under  the  cir- 
cumstances, this  survey  was  conclusive  evidence 
to  discharge  the  insurers,  under  the  foregoing 
clause  in  the  policy.  Janny  v.  CoUimhian  Insu- 
rance Company]  10  Wheat.  411;  6  Cond.  Rep. 
166. 

35.  A  policy  for  ten  thousand  dollars,  upon  a 
voyage  "at  and  from  Alexandria  to  St.  Thomas, 
and  two  other  ports  in  the  W^est  Indies,  and  back 
to  her  port  of  discharge  in  the  United  State.'', 
upon  all  lawful  goods  and  merchandise,  laden  or 
to  be  laden  on  board  the  shij),  ami  beginning  the 
adventure  upon  the  said  goods  and  merchaiii'ise, 
from  the  lading  at  Ale.xandria,  and  continuing 
the  same  until  the  said  goods  and  merchandise 
shall  be  safely  landed  at  St.  Thomas,  iS:c.,  and 
the  United  States  aforesaid;"  is  an  insurance 
upon  every  successive  cargo  taken  on  board  in 
the  course  of  the  voyage  out  and  home,  so  as  to 
cover  the  ri.sk  of  a  return  cargo,  the  proceeds  of 
the  sales  of  the  outward  cargo.  Columbian  In- 
surance Company  v.  Catlett,  12  Wheat.  383;  6 
Cond.  Rep.  541. 

36.  Such  a  policy  covers  to  the  amount  of  ten 
thousand  dollars,  during  the  whole  voyage  out 
and  home,  so  longas  the  assured  has  that  amount 
of  property  on  board  :  without  regard  to  the  fact 
of  a  portion  of  the  original  cargo  having  been 
safely  landed  at  an  intermediate  port  before  the 
loss.     Ibid. 

37.  It  is  not  necessary  in  the  declaration  to 
aver  that  any  preliminary  proofs  of  loss  were 
offered  to  the  underwriter.s,  nor  of  any  promise 
to  pay  in  sixty  days  after  such  proofs,  according 
to  the  terms  of  the  policy,  further  than  the  ge- 
neral averment  after  the  allegation  of  the  loss, 
that  the  defendants  on,  &c.,  at.  &c.,  had  notice 
thereof,  and  by  means  thereof  became  liable, 
&c..  and  in  consideration  thereof,  promised  that 
they  would  pay  the  sura  due,  "according  to  the 
tenor  and  effect  of  the  said  policy  of  insurance." 
Nor  is  the  averment  of  an  abandonment,  or  no- 
tice to  the  underwriters,  necessary;  these  are 
but  matters  of  evidence.     Ibid. 

38.  Where  an  insurance  was  effected  after  a 
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loss  had  happened,  though  unknown  to  the  as- 
sured, the  master  having  omitted  to  communicate 
information  to  the  owner,  and  having  expressed 
his  intention  not  to  write  to  the  owner,  and  taken 
measures  lo  prevent  the  fact  of  the  loss  being 
known,  for  the  avowed  purpose  of  enabling  the 
owner  to  effect  insurance,  in  consequence  of 
which,  information  of  the  loss  had  not  reached 
the  parties  at  the  time  the  policy  was  under- 
written ;  Held,  that  the  owner  having  acted  with 
good  faith,  might  recover.  General  Interest  In- 
surancc  Company  v.  Ruggles,  12  Wheat.  408  j  6 
Cond.  Rep.  554. 

39.  It  is  not  true,  as  a  universal  rule,  that 
either  the  fact  of  loss,  or  the  knowledge  of  such 
fact  by  the  agent  or  the  principal,  at  the  time 
the  policy  is  procured,  will  vacate  it ;  such  know- 
ledge must  be  brought  home  to  some  of  the  par- 
ties or  agents  connected  with  the  business  of 
procuring  the  insurance,  and  then  the  rule  pro- 
perly applies  which  puts  the  principal  in  place 
of  the  agent,  and  makes  him  responsible  for  his 
acts.     Ibid. 

40.  If  a  policy  of  insurance  authorizes  a  vessel 
to  stop  at  a  particular  port,  it  is  not  necessary  for 
the  assured  to  disclose  that  the  ship  will  call 
there,  though  he  has  the  information  of  the  fact. 
Hubbard  et  al.  v.  Coolidge  et  al,  2  Gallis.  C.  C.  R. 
353. 

41.  It  is  incumbent  on  the  assured  to  disclose 
all  the  facts  in  his  possession  material  to  the 
risk,  which  are  not  contained  or  implied  in  the 
policy  itself:  but  he  may  innocently  be  silent 
as  to  facts  which  the  policy  necessarily  imports. 
Ibid. 

42.  A  policy  of  insurance  is  a  maritime  con- 
tract, and  therefore  within  the  expression  of 
causes  of  admiralty  and  maritime  jurisdiction, 
and  within  the  cognizance  of  the  admiralty 
courts.  But  courts  of  common  law  have  con- 
current jurisdiction  over  questions  arising  under 
policies  of  insurance.  The  Lovio  v.  Boit  ct  al.,  2 
Gallis.  C.  C.  R.  398. 

43.  The  judge  of  the  circuit  court  of  Massa- 
chusetts, on  the  trial  of  the  case,  charged  the 


court: — If  the  loss  by  worms  is  not  within  the 
policy,  as  has  been  decided,  the  court  did  not 
err  in  giving  this  instruction.  The  negligence  or 
vigilance  of  the  master  would  be  of  no  import- 
ance under  the  circumstances,  in  regard  to  the 
liability  of  the  underwriters.     Ibid. 

45.  If  the  insured  knows,  or  has  been  inform- 
ed at  what  time  his  vessel  is  to  sail,  it  may  be 
very  material  to  the  risk  that  this  fact  should  be 
disclosed;  and  if  material,  and  it  he  not  dis- 
closed, the  policy  is  void.  Johnson  v.  27te  Fhxnix 
Insurance  Company,  1  Wash.  C.  C.  R.  378. 

46.  If  there  is  any  particular  information  ia 
possession  of  the  insured  respecting  a  gale  likely 
to  enhance  the  danger,  materially  different  from 
the  general  information  possessed  by  the  insurer, 
and  such  as  the  insurer  was  not  bound  to  know, 
the  concealment  vitiates  the  policy.  Moses  v. 
The  Delaware  Insurance  Company,  1  Wash.  C.  C. 
R.  385. 

47.  Where  the  language  of  the  policy  of  insu- 
rance is  express  and  plain,  the  contract  cannot 
be  varied  by  reference  to  the  order  for  insurance. 
Hogan  V.  The  Delaware  Insurance  Company,  1 
Wash.  C.  C.R.  419. 

48.  Where  the  plaintiff  was  bound  to  have  in- 
surance effected  for  the  defendant,  and  neglect- 
ed, he  becomes  himself  the  insurer;  and  the 
claim  against  him  is  one  which  may  be  made 
the  subject-matter  of  a  set-off.  De  Tastet  et  al. 
V.  Crousillat,  1  Wash.  C.  C.  R.  504. 

49.  The  foundation  of  an  open  policy  is  the 
real  value  of  the  thing  insured ;  and  in  estimating 
the  real  value  of  merchandise,  the  invoice  price 
is  a  proper  criterion  :  where  the  real  value  can- 
not be  proved  in  any  better  manner,  the  prime 
cost  of  the  articles  may  furnish  the  rule.  Snell 
et  al.  V.  The  Delaware  Insurance  Company,  1 
Wash.  C.  C.  R.  509. 

50.  In  an  action  on  a  policy  of  insurance, 
grounded  on  the  incapacity  of  the  vessel  by  da- 
mage incurred  by  stress  of  weather  to  prosecute 
the  voyage,  the  warrant  of  survey  and  report 
are  a  judicial  proceeding,  and  in  writing ;  and 
parol  evidence  of  their  contents  is  inadmissible; 


jury,  that  '•  if  they  should  iind  that'  in  the  Pacific  though  the  facts  contained  m  the  survey  mayj)0 
ocean  worms  ordinarily  assail  and  enter  the  bot- 
toms of  vessels,  then  the  loss  of  a  vessel  destroyed 
by  worms  would  not  be  a  loss  within  the  policy." 
By  the  court : — In  the  form  in  which  this  instruc- 
tion was  given,  there  was  no  error.  Hazard's 
Adm'r  v.  the  New  England  Insurance  Company, 
8  Peters,  557. 

44.  The  circuit  court  instructed  the  jury,  '-that 
if  there  was  no  misrepresentation  in  regard  to 
the  ship,  and  she  substantially  corresponded  with 
the  representation,  still  if  the  injury  which  oc- 
curred to  the  vessel  at  the  Cape  de  Verds  were 
reparable,  and  could  have  been  repaired  there, 
or  at  St.  Salvador,  or  at  any  other  port  at  which 
the  vessel  stopped  in  the  course  of  the  voyage, 
the  master  was  bound  to  have  caused  such  re- 
pairs to  be  matle  if  they  were  material  to  prevent 
any  loss.  And  if  he  omitted  to  make  such  repairs, 

bscause  he  did  not  deem  them  necessary;  and  j  ther  proof  of  the  payment  of  the  premium 
if  by  such  neglect  alone  the  subsequent  loss  of  j  lick  et  al.  v.  Peterson,  2  Wash.  C.  C.  R.  31. 
the  'ship  by  worms  was  occasioned,  the  under-  j  53.  Insurance  on  goods  from  B.  to  I.  and  thence 
writers  are  not  liable  for  any  such  loss."'  By  the  i  back  to  B.  declared  to  be  on  certam  articles  coii- 
VoL.  II.  — 5  G 


proved  by  other  evidence  than  the  report.     Ro- 
binson v.  Clifford,  2  Wash.  C.  C.  R.  1. 

51.  Where  the  terms  of  the  order  for  insurance 
have  been  departed  from  in  the  policy,  by  fraud 
or  mistake,  a  court  of  equity  will  consider  the 
order  as  containing  the  true  terms  of  the  con- 
tract, where  it  materially  varies  from  ihe  policy: 
but  where  the  language  of  the  onler  and  instruc-- 
tions  are  not  manifestly  variant  from  the  policy,, 
and  particularly  where  the  insured,  in  his  an- 
swer, swears  that  the  policy  contains  the  real 
contract  as  he  intended  it,  equity  will  not  inter- 
fere. Delaware  Insurance  Company  v.  Hogan,  2 
Wash.  C.  C.  R.  4. 

52.  The  production  of  the  policy,  containing 
in  the  printed  form,  an  acknowledgment  of  the 
payment  of  the  premium,  is  not  sufficient  to  en- 
title the  plaintiff  to  recover  ;  there  must  be  fur- 
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slilutiiig  the  outward  car^o,  a  few  only  not  emi- 
merateil,  wilh  an,  &o.,  valued  at  twelve  ihouKiiul 
dollars  clear  of  premium,  wliidi  sum  was  insured. 
Anolht>r  insurance  was  ellected  at  a  diirerent 
oliice,  on  the  return  car^o,  estimating  it  at  one 
hundred  and  twenty-live  thousand  pounds  ot 
coffee,  valued,  as  concerned  the  risk,  at  t,wenty- 
two  cents  per  pound,  from  which  was  to  be  de- 
ducted the  twelve  thousand  dollars  before  in- 
pured,  leaving  fifteen  thousand  live  Innidred 
dollars  to  be  covered.  A  total  loss  having  oc- 
curred on  the  homeward  voyage,  an  olier  was 
made  to  abandon  to  both  oflices,  and  relu.<eii; 
but  the  first  underwriters  afterwards  paid,  with- 
out abandonment.  The  policy  contained  the  usual 
printed  clauses  as  to  prior  insurance.  Ilchl.  1. 
That  the  tirst  policy  on  the  homeward  voyage 
was  open.  2.  That  the  second  underwriters 
were  not  obliged  to  look  at  the  first  policy,  but 
were  authorized  to  consider  it  as  it  was  repre- 
sented, as  a  valued  one.  3.  That  the  first  policy 
covered  as  much  of  the  coffee  as  twelve  thou- 
sand dollars  would  absorb  at  prime  cost  and 
charges,  and  not  at  the  valuation  of  twenty-two 
cents;  and  that  the  residue  alone  was  covered 
at  that  price.  4.  That  the  second  underwriters 
could  not  be  affected  by  the  subsequent  arrange- 
ment made  by  the  first,  to  pay  without  abandon- 
ment. M'A'im  V.  The  Phanix  Insurance  Com- 
pany, 2Wash.  C.C.R.  89. 

54.  An  attempt  by  the  captain  of  a  neutral 
vessel  captured  by  a  belligerent,  to  rescue  her, 
is  contrary  to  the  law  of  nations,  and  a  sufficient 
cause  of  condemnation  ;  and  if  the  attempt  has 
been  caused  by  any  misinformation  given  by  the 
captors,  it  will  not,  as  between  the  insurer  and 
insureii,  excuse  the  act.  Dcderer  v.  The  Dela- 
ware Ins.  Co.,  2  Wash.  C.  C.  K.  61. 

55.  If  the  risk  contemplated  in  the  policy 
never  commences,  there  is  no  contract,  and  the 
premium,  which  is  the  price  of  the  risk,  must 
be  returned.  As  where  goods  were  insured  on 
a  voyage  from  Vera  Cruz  to  New  York,  '•'  be- 
ginning the  adventure  from  and  immediately 
after  the  Joatling  of  the  said  goods  on  board  the 
vessel  at  Vera  Cruz ;"'  the  vessel  sailed  from 
New  York  about  two  months  before  the  date  of 
the  policy,  with  a  cargo,  insured  at  other  offices, 
out  and  home;  on  her  arrival  at  Vera  Cruz,  the 
government  refused  permission  to  land  hercarso, 
or  take  in  any  thing,  or  even  to  repair.  She  left 
that  port  with  her  outward  cargo,  and  sailed  for 
New  Orleans,  where  she  arrived,  and  from  which 
place  the  captain  wrote  to  his  owner  that  he 
could  not  dispose  of  his  cargo,  and  should  there- 
fore go  to  the  Havana  and  sell  it.  but  without 
expressly  mentioning  what  had  occurred  at  Vera 
Cruz;  on  the  receipt  of  this  letter,  the  insured 
procured  of  the  underwriters  to  endorse  on  the 
policy  an  agreement  that  the  vessel  might  so  to 
the  Havana,  for  an  additional  premium  of  half 
per  cent,  without  prejmlice  to  the  insurance.  It 
was  held,  that  the  policy  was  designed  to  cover 
only  such  goods  as  should  be  taken  on  board  at 
Vera  Cruz,  and,  consequently,  the  risk  never 
commenced:  and  that  the  memorandum  en- 
dorsed on  the  policv  did  not  vary  the  case,  as  it 
was  founded  on  a  mutual  mistake  and  impres- 


sion that  the  policy  hail  attached,  which  in  fact 
it  had  not.     Ibid. 

5(5.  Where  a  vessel  is  nut  seaworthy  at  the 
time  the  risk  commenced,  the  underwriter  can- 
not retain  the  premium  in  case  of  safe  arrival. 
Ibid. 

57.  Where  a  vessel  has  never  been  heard  of, 
and  is  therefore  presumed  to  have  been  lost,  in- 
terest is  to  be  paid  by  the  underwriters  from  the 
period  of  twrive  rnunlhs  and  thirty  days  since 
the  vessel  was  last  heard  of;  that  being  j)roved 
to  be  the  unifoim  nsa<ie  in  such  cases,  llallet 
V.  The  Thanxx  Ins.  Co'.,  2  Wash.  C.  C.  R.  279. 

58.  If  the  trade  between  this  country  and  any 
other  be  wholly  interdicted,  or  partially  so  in 
relation  to  particular  articles,  or  if  after  the  con- 
tract to  carry  goods  from  this  to  that  other  coun- 
try, war  should  break  out  between  them,  and 
tiie  subject-matter  of  the  contract  becomes  ille- 
gal, the  prohibition  acts  directly  upon  it,  forbids 
the  performance,  and  releases  the  parties  from 
all  its  obligations;  but  an  embargo,  in  its  nature 
and  design,  imposes  only  a  temporary  restraint: 
it  suspends  intercourse  with  foreign  countries, 
but  does  not  declare  or  mean  to  declare  that  in- 
tercourse in  itself  unlawful.  In  this  case  the 
court  declared  it  could  not  yield  its  assent  to  the 
doctrine  of  Lord  Alvanley  in  3  Bos.  &  Pull.  291, 
by  which  the  individual  is  identified  with  the 
government,  in  order  to  bring  him  within  the 
operation  of  the  rule,  that  he  who  by  his  own 
conduct  prevents  the  fulfilment  of  a  contract, 
shall  not  take  advantage  of  a  nonperformance 
on  the  other  side.  If  however  such  policy  had 
been  made,  pending  the  existence  of  the  em- 
bargo, and  that  the  vcsel  should  sail  in  defiance 
of  the  embargo,  it  would  be  clearly  void.  Odlin 
V.  The  Pennsylvaiua  Ins.  Co.,  2  Wash.  C.  C.  R. 
312. 

59.  A  vessel  was  insured  on  a  voyage  "at  and 
from  New  York  to  any  port  or  ports  on  the  north 
side  of  Jamaica,  and  at  and  from  either  or  all 
of  said  ports,  back  to  New  York."  She  sailed 
on  her  voyage,  and  arrived  at  Falmouth  on  the 
north  side  of  Jamaica,  where  she  delivered  part 
of  her  cargo,  and  took  on  board  the  proceeds  in 
rum,  and  then  sailed  for  Montego  Bay.  Before 
her  arrival  she  was  captured  by  a  Spanish  pri- 
vateer, recaptured  by  a  British  sloop-of-war,  and 
carried  back  to  Falmouth.  The  captain,  appre- 
hensive that  proceedings  would  be  instituted 
against  the  vessel  for  carrying  prohibited  goods, 
informed  his  owner  of  her  situation,  who  on  the 
27th  November  offered  to  abandon,  which  was 
not  accepted.  The  vessel  and  cargo  were  libelled 
for  salvage,  and  one-eighth  decreed  to  the  re- 
captors.  They  were  sold  on  the  30th  of  Decem- 
ber, and  at  the  instance  of  the  captain,  pur- 
cha.sed  in  for  the  benefit  of  whom  it  might  con- 
cern, for  one  thousand  pounds.  She  completed 
her  lading  at  Montego  Bay,  and  arrived  safe  at 
New  York  under  a  bottomry  bond  to  the  pur- 
chaser for  one  thousand  pounds,  the  balance  of 
his  advances.  The  whole  expenses  of  the  vessel 
and  cargo,  occasioned  by  the  capture  and  recap- 
ture, including  the  salvage,  were  about  two  thou- 
sand three  hundred  and  sixry-four  dollars.  The 
freight  received  at  Monteco  Bay  amounted  to 
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about  eight  hundred  and  six  pounds,  Jamaica  I  64.  A  policy  of  insurance  being  executed  un- 
currency.  The  claim  was  for  a  total  loss.  JfeW,  der  an  agreement  between  the  parties,  after  a 
that  the  plaintiff  was  not  entitled  to  recover,    loss,  but  before  it  was  known  to  either,  and  not 


The  court  observed  that  the  vessel  was  libelled 
for  salvage  only,  and  one-eighth  decreed  ;  that 
the  outward  freight  was  received  by  the  captain, 
which  exceeded  the  amount  of  the  capture  and 
recapt\ire  and  the  salvage.  The  vessel  received 
no  injury,  and  the  consequence  of  the  recapture 
was  a  temporary  obstruction  of  the  voyage,  which 
it  was  at  all  times  in  the  power  of  the  captain 
to  remove,  by  applying  for  a  commission  of  ap- 
praisement instead  of  a  sale ;  which  last  mea- 
sure he  preferred  with  a  view  to  the  interest  of 
his  owners,  which  he  thereby  promoted.  She 
was  purchased  for  the  insured,  and  it  was  to 
promote  their  interest  that  the  purchase  was 
made,  with  funds  borrowed  on  the  bottomry, 
rather  than  by  a  sale  of  part  of  the  cargo.  Queen 
et  al.  V.  The  Union  Ins.  Co.,  2  Wash.  C.  C.  R.  331. 

60.  The  bill  of  lading,  on  its  face,  and  the 
other  papers,  showed  that  the  interest  of  the 
three  owners,  after  shipment,  was  joint ;  but 
there  was  an  endorsement  on  the  hill  of  lading, 
stating  that  half  the  cargo  was  the  property  of 
one,  and  the  other  half  belonged  to  the  other 
two.  Held,  that  the  endorsement  was  intended 
only  to  show  the  extent  of  each  owner's  interest, 
ami  (hat  the  separate  purchase  of  the  cargo, 
together  with  the  endorsement,  did  not  prove 
their  interests  to  be  several.     Ibid. 

61.  Before  the  end  of  the  voyage  it  was  broken 
up,  and  the  insured  abandoned,  on  learning  the 
fact.  The  instructions  to  the  master  and  supra- 
cargo  showed  that  the  rights  and  duties  of  the 
latter,  as  supracargo,  were  not  to  commence 
until  the  end  of  the  voyage.  On  the  loss  of  the 
voyage,  the  master  delivered  the  specie  to  the 
agent  of  the  supracargo,  and  it  was  invested  in 
cotton.  Held,  that  as  the  supracargo  was  not 
interested  in  the  policy,  his  acts  did  not  bind 
the  other  joint-owners,  and  that  his  capacity  of 
supracargo  suspended  whatever  powers  he  might 
have  had  as  a  partner,  and  that  the  investment 
by  him  of  the  specie  was  as  agent  for  the  un- 
derwriters, and  did  not  constitute  an  act  of  own- 
ership, so  as  to  waive  the  abandonment.    Ihid. 

62.  A  custom  of  the  insurance  offices  in  case 
of  a  loss  on  an  insurance  of  freight  on  an  open 
policy,  to  pay  only  two-thirds  of  the  gross  freight, 
and  to  deduct  one-third  to  cover  the  charges 
upon  the  freight,  is  in  direct  opposition  to  the 
terms  of  the  policy,  and  unreasonable  in  itself, 
as  it  would  make  no  distinction  between  long 
and  short  voyages;  it  cannot,  therefore,  furnish 
a  legal  rule,  particularly  unless  it  is  clearly 
proved  to  have  been  generally  known,  or  known 
to  the  agent  of  the  insured  who  effected  the 
insurance.  McGregor  v.  Insurance  Company  of 
Pennsylvania,  1  Wash.  C.  C.  R.  39. 

63.  If  a  vessel  commence  her  voyage  at  one 
port,  and  while  in  another,  info  which  she  put 
in  dislress^  and  where  she  is  repairing,  be  in- 
sured; the  stating  the  voyage  to  be  from  the 
latter  port  will  not  vitiate  the  policy,  unless  it  be 
material ;  the  insurance  being  free  of  average. 
Kohne  v.  Ins.  Co.  of  North  America,  1  Wash.  C. 
C.  R.  93. 


delivered,  is  nevertheless  valid,  and  the  assured 
may  recover  on  it.     Ibid. 

65.  An  omission  by  the  insured  to  communi- 
cate a  circumstance  material  to  the  risk,  whe- 
ther by  fraud  or  accident,  vacates  the  policy. 
Ibid. 

66.  The  underwriter  takes  upon  himself  the 
risk,  always  under  the  implied  condition  that  he 
shall,  as  to  all  the  facts  within  the  private  know- 
ledge of  the  assured,  be  equally  informed  as 
himself,  have  the  same  opportunity  of  measuring 
the  extent  of  the  danger,  and  be  enabled  to 
judge  of  the  compensation.     Ibid. 

67.  As  to  public  transactions,  foreign  laws  or 
ordinances,  the  course  and  nature  of  the  trade, 
&c.  by  which  the  risk  may  be  affected,  the  un- 
derwriter is  always  supposed  to  be  equally  well 
informed  as  the  assured,  provided  they  are  gene- 
rally known;  and  if  generally  known,  it  is  not 
necessary  to  bring  home  a  knowledge  of  them 
to  the  assured.     Ibid. 

68.  The  underwriter  is  not  bound  to  inq'uire 
into  facts  which  he  may  suppose  material  to  the 
risk ;  without  previous  information  of  the  cir- 
cumsUnces,  he  would  not  know  what  inquiries 
wouldbe  pertinent.     Ibid. 

69.  Where  the  goods,  by  mistake,  are  de- 
scribed as  marked  in  a  particular  manner,  when 
in  fact  the  mark  is  difTerent,  and  it  was  men- 
tioned to  the  broker  at  the  time  of  the  insurance, 
that  it  was  doubtful  whether  the  description  of 
the  marks  was  correct,  but  that  whether  correct 
or  not,  the  intention  was  to  insure  certain  goods 
mentioned  in  a  letter  then  shown;  it  was  held, 
that  as  the  identity  of  the  property  was  clearly 
made  out,  and  no  imposition  could  have  taken 
place,  the  assured  might  recover.  Ruan  v. 
Gardner,  1  Wash.  C.  C.  R.  145. 

70.  It  is  the  duty  of  underwriters  to  know  the 
course  of  the  trade  which  they  engage  to  in- 
sure ;  and  it  will  not  lie  in  their  mouths  to 
object  that  the  assured  has  not  disclosed  what 
they  themselves  knew  or  oucht  to  have  known. 
Calbreath  v.  Gracy,  1  Wash.  C.  C.  R.  198. 

71.  In  an  action  on  an  open  policy,  the  plain- 
tiff must  prove  his  interest  and  the  value  of  it, 
before  he  can  recover.  Bcale  v.  Pettit  et  al.  1 
Wash.  C.  C.  R.  241. 

72.  In  an  action  on  a  policy  of  insurance,  the 
plaintiff  cannot  recover  for  a  loss  sustained  in  a 
manner  variant  from  that  set  forth  in  the  decla- 
ration; thus  where  the  loss  was  averred  in  the 
declaration  as  having  happened  by  French  spo- 
liation, the  plaintiff  could  not  recover  for  a  loss 
occasioned  by  the  embezzlement  of  a  crew. 
Hicks  V.  Fitzsimmons,  1  Wash.  C.  C.  R.  279. 

73.  Whether  the  concealment  of  a  fact  by  the 
assured  is  material  to  the  risk,  is  a  question  of 
fact  for  the  determination  of  the  jurv.  Vale  v. 
The  Phanix  Ins.  Co.,  1  Wash.  C.  C.  R.  283. 

74.  As  a  general  proposition,  there  can  be  no 
doubt  that  the  injury  to  the  vessel  may  be  so 
great  as  to  justify  a  sale  by  the  master.  There 
must  be  this  implied  authority  in  the  master, 
from  the  nature  of  the  case.     He,  from  neces- 
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eitv,  Ih'coiuos  ihf  airt^iil  of  both  parties,  ami  is 
hound  ill  i^ooil  t'aiih  to  act  for  the  bi'iietil  of  all 
coiiO(Miit\l ;  and  the  underwriter  must  answer 
for  the  oonsequenees,  because  it  is  within  his 
contract  of  indemnity.  I'lie  Patapsco  Ins.  Co.  v. 
Sotithixalc.  5  Peters,  604. 

75.  There  must  be  a  necessity  for  a  sale  of 
the  vessel,  and  good  faith  in  the  master  in  mak- 
ing it ;  and  the  necessity  is  not  to  be  inferred, 
from  the  fact  of  the  sale  in  good  faith;  but  must 
be  determineil  from  the  circumstances.  The 
professional  skill,  the  due  and  proper  ddigence 
of  the  master,  his  opinion  of  the  necessity,  and 
the  benetit  that  would  result  from  the  sale  to  all 
concerned,  would  not  justify  it;  unless  the  cir- 
cumstances under  which  the  vessel  was  placed 
rendered  the  sale  necessary  in  the  opinion  of  the 
jury.     Ibid. 

76.  In  a  policy  of  insurance  there  was  a  me- 
morandum, stipulating  that  '-'the  assurers  shall 
not  be  liable  for  any  charge,  damage  or  loss 
which  may  arise  in  consequence  of  seizure  or 
detention  for  or  on  account  of  illicit  trade,  or 
trade  in  articles  contraband  of  war.''  This  pro- 
vision is  not  to  be  construed,  that  there  must  be 
a  legal  or  justifiable  cause  of  condemnation  ; 
but  that  there  must  be  such  a  cause  for  seizure 
or  detention.  Carrington  el  al.  v.  The  Merchants' 
Ins.  Co.,  8  Peters,  495. 

77.  It  is  not  every  seizure  or  detention  ^vhich 
is  excepted,  but  such  only  as  is  made  for  and 
on  account  of  a  particular  trade.  A  seizure  or 
detention,  which  is  a  mere  act  of  lawless  viola- 
tion, wholly  unconnected  WMth  any  supposed  illi- 
cit or  contraband  trade,  is  not  within  the  terms 
or  spirit  of  the  exception.  And  as  little  is  a 
seizure  or  detention,  not  bona  tide  made  upon  a 
just  suspicion  of  illicit  or  contraband  trade,  but 
the  latter  used  as  a  mere  pretext  or  colour  for 
an  act  of  lawless  violence:  for,  under  such  cir- 
cumstances, it  can  in  no  just  sense  be  said  to  be 
made  for  or  on  account  of  such  trade.  It  is  a 
mere  fraud  to  cover  a  wanton  trespass;  a  pre- 
tence, and  not  a  cause  for  the  tort.  To  bring  a 
case,  then,  within  the  exception,  the  seizure  or 
detention  nmst  be  bona  fide,  and  upon  a  reason- 
able ground.  If  there  has  not  been  an  actual 
illicit  or  contraband  trade,  there  must  at  least  be 
a  well  founded  suspicion  of  it — a  probable  cause 
to  impute  guilt,  and  justify  further  proceedings 
and  inquiries:  and  this  is  what  the  law  deems 
a  legal  and  justifiable  cause  for  the  seizure  or 
detention.     Ibid. 

78.  The  ship  insured,  when  seized,  had  not 
unloaded  all  her  outward  cargo,  but  was  still  in 
the  progress  of  the  outward  voyage  originally 
designated  by  the  owners;  she  sailed  on  that 
voyage  from  Providence,  Rhode  Island,  with 
contraband  articles  on  board,  belonging,  with  the 
other  parts  of  the  cargo  to  the  owners  of  the 
ship,  with  a  false  destination  and  false  papers, 
which  yet  accompanied  the  vessel;  the  contra- 
band articles  had  been  landed  before  the  policy, 
which  was  a  policy  on  time,  designating  no  par- 
ticular voyage,  had  attached:  the  unde'rwriters, 
though  taking  no  risks  within  the  exception, 
were  not  ignorant  of  the  nature  and  objects  of 


the  voyage ;  and  the  alleged  cause  of  the  seizure 
and  detention  was  the  trade  in  articles  contra- 
band of  war,  by  the  landing  of  the  powder  and 
muskets,  which  formed  a  part  of  the  outward 
cargo.  t?y  the  principles  of  the  law  of  nations 
there  existed,  under  these  circum.^tances,  a  right 
to  seize  ami  iletain  the  ship  and  her  remaining 
cargo,  and  to  subject  them  to  adjudication  for  a 
sujiposed  forfeiture,  notwithstanding  the  prioi 
deposit  of  tht^  contraband  goods:  there  was  a 
legal  and  justifiable  cause  of  seizure.     Ibid. 

79.  According  to  the  modern  law  of  nations, 
for  there  has  been  some  relaxation  in  practice 
from  the  strictness  of  the  ancient  rule.?,  the  car- 
riage of  contrabani-l  goods  to  the  enemy,  subjects 
them,  if  captured  in  delicto,  to  the  penalty  of 
confiscation  ;  but  the  vessel  and  the  remaining 
cargo,  if  they  do  not  belong  to  the  owner  of  the 
contraband  goods,  are  not  subject  to  the  same 
penalty.  The  penalty  is  applied  to  the  latter 
only,  when  there  has  been  some  actual  co-ope- 
ration on  their  part  in  a  meditated  fraud  upon 
the  belligerents,  by  covering  up  the  voyage  under 
false  papers  and  with  a  false  destination.  This 
is  the  general  doctrine  when  the  capture  i?  made 
in  transitu,  while  the  contraband  goods  are  yet 
on  board.  But  when  the  contraband  goods  have 
been  deposited  at  the  port  of  destination,  and 
the  subsequent  voyage  has  thus  been  discon- 
nected with  the  noxious  articles,  it  has  not  been 
usual  to  apply  the  penalty  to  the  ship  or  cargo 
upon  the  return  voyage,  although  the  latter  may 
be  the  proceeds  of  the  contraband.  Ami  the 
same  rule  would  seem,  by  analogy,  to  apply  to 
cases  where  the  contraband  articles  have  been 
deposited  at  an  intermediate  port  on  the  outward 
voyage,  and  before  it  had  terminated;  although 
there  is  not  any  authority  directly  in  point.  But 
in  the  highest  prize  courts  of  England,  while  the 
distinction  between  the  outward  and  homeward 
voyage  is  admitted  to  govern,  yet  it  is  estab- 
lished that  it  exists  only  in  favour  of  neutrals 
who  conduct  themselves  with  fairness  and  good 
faith  in  the  arrangement  of  the  voyage.  U, 
with  a  view  to  practise  a  fraud  upon  the  belli- 
gerent, and  to  escape  from  his  acknowledged 
right  of  capture  and  detention,  the  voyage  is 
disguised,  and  the  vessel  sails  under  false  papers 
and  with  a  false  destination,  the  mere  deposit 
of  the  contraband  in  the  course  of  the  voyage, 
is  not  allowed  to  purge  away  the  guilt  of  the 
fraudulent  conduct  of  the  neutral.     Ihid. 

80.  To  affirm,  that  "in  policies  for  whom  it 
may  concern,"  there  can  be  no  undue  conceal- 
ment as  to  the  parties  interested  in  the  property 
to  be  insured,  is  obviously  going  much  too  far; 
since  the  underwriter  has  an  unquestionable 
right  to  be  informed,  if  he  make  the  inquiry. 
The  assured  may  be  silent,  it  is  true,  if  he  will, 
and  let  the  premium  be  charged  accordingly; 
but  if  the  inquiry,  when  made,  should  be  re- 
sponded to  by  information  contrary  to  the  verity 
of  the  case,  this  obviously  gives  a  conventional 
signification  to  the  terms  of  the  policy  which 
may  differ  from  the  known  and  received  signifi- 
cation in  ordinary  cases.  Buck  and  Hedrick  v. 
Chesapeake  Ins.  Co.;  1  Peters,  159. 
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81.  A  policy  "for  whom  it  may  concern," 
■will;  in  ordinary  cases,  cover  belligerent  property. 
Ibid.  160. 

82.  A  knowledge  of  the  state  of  the  world — 
of  the  allegiance  of  particular  countries — of  the 
risks  and  embarrassments  affecting  their  com- 
merce— of  the  course  and  incidents  of  the  trade 
on  which  they  insure,  and  of  the  established  im- 
port of  the  terms  used  in  their  contracts,  must 
necessarily  be  imputed  to  underwriters.     Ibid. 

83.  Where  a  policy  is  -'at  and  from  a  port," 
the  construction  of  it,  as  to  the  time  when  the 
policy  attaches,  depentis  on  circumstances.  If 
the  vessel  be  in  a  foreign  port,  in  the  course  of  a 
voyage,  it  attaches  upon  her  first  arrival  there : 
if  in  a  domestic  port,  then  from  the  date  of  the 
polic)'.  If  the  vessel  has  been  long  lying  in 
port,  without  reference  to  any  particular  voyage, 
it  attaches  from  the  time  preparations  are  begun 
to  be  made  for  the  voyage  insured.  If  the  as- 
sured becomes  owner,  while  the  vessel  is  lying 
in  port,  the  policy  does  not  attach  until  after  his 
ownership  commences.  Seamans  v.  Loving  et  ah, 
1  Mason's  C.  C.  R.  127. 

84.  If  a  policy  be  for  A  B,  or  whom  it  may 
concern,  and  made  by  an  agent,  without  any 
warranty  or  representation  of  national  character  • 
it  will  cover  the  interest  of  any  person,  whether 
American  or  foreigner,  who  has  authorized  the 
insurance.     Ibid. 

85.  By  the  usual  clause  in  policies  as  to  prior 
insurances;  the  underwriter  is  exonerated,  if  prior 
insurances,  to  the  full  value  of  the  vessel  and 
cargo,  have  been  actually  made  by  the  insured 
on  the  same  voyage,  and  are  in  full  force  at  the 
time  ;  although  by  a  subsequent  agreement  be- 
tween the  assured  and  such  prior  underwriter, 
before  the  risk  is  commenced,  such  prior  policies 
are  cancelled.     Ibid. 

86.  If  the  policy  be  "at  and  from,"  and  the 
assured  unreasonably  delay  to  commence  the 
risk  or  the  voyage,  the  underwriter  is  discharged  ; 
it  amounts  to  a  noninception  of  the  voj-age  in- 
sured.    Ibid. 

87.  The  assured  must  have  a  subsisting  in- 
terest at  the  time  when  the  policy,  by  its  terms, 
would  attach,  otherwise  it  will  be  void  for  want 
of  an  insurable  interest :  and  such  an  interest, 
subsequently  acquired,  will  not  aid  it.     Ibid. 

88.  If  two  policies  bear  the  same  date,  the 
parties,  to  entitle  themselves  to  an  exoneration 
from  payment  of  a  loss  under  the  common  clause 
as  to  insurance  by  prior  policies,  may  show  the 
actual  time  of  the  e.xecution  of  each  policy;  and 
the  policy  first  executed,  if  it  covers  the  whole 
interest,  is  alone  to  bear  the  loss.  Poller  v.  Ma- 
rine Ins.  Co.,  2  Mason's  C.  C.  R.  475. 

89.  Where  two  policies  are  concurrently  exe- 
cuted, the  operation  of  the  priority  clause  is  e.x- 
cluded  ;  anil  the  assured  may  recover  his  whole 
loss  upon  either  policy,  and  the  other  under- 
writers are  liable  only  for  contribution.     Ibid. 

90.  A  policy  was  underwritten  "one  thousand 
dollars  on  brig  Union,  and  four  thousand  dollars 
on  effects  on  board  said  brig,  from  Salem  to  port 
or  ports  in  the  West  Iiulies,  one  or  more  times, 
for  the  purpose  of  selling  her  outward,  and  pro- 
curing a  return  cargo;  and  at  and  from  thence 
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to  her  port  of  discharge  in  the  United  States." 
The  memorandum  for  iiisurance  contained  this 
clause;  -'The  Union  is  bound  to  Kingston,  Ja- 
maica; if  not  allowed  to  sell  there,  will  proceed 
to  Cuba."  At  the  time  of  the  insurance  both 
parties  supposed  the  port  of  Kingston  open  to 
American  vessels,  under  the  proclamation  of  the 
governor;  and  neither  contemplated  any  illicit 
trade.  The  Union  went  to  Kingston,  supposing 
the  port  was  open,  and  was  there  seized  and 
condemned  for  the  illicit  trade.  Held,  that  the 
underwriters  were  not  liable  for  the  loss, — that 
the  omitted  clause,  if  inserted  in  the  policy, 
would  not  have  altered  the  nature  of  the  insur- 
ance or  the  liability  of  the  underwriters.  An- 
drews V.  The  Essex  Fire  and  Marine  Ins.  Co.,  3 
Mason's  C.  C.  R.  6. 

91.  The  omitted  clause  was  not,  in  the  con- 
templation of  both  parties,  a  part  of  the  contract 
to  be  inserted  in  the  policy,  but  amounted  only 
to  a  representation  of  a  fact.     Jbid. 

92.  A  court  of  admiralty  has  jurisdiction  over 
policies  of  insurance  as  maritime  contracts,  but 
not  over  contracts  leading  to  policies;  if  cannot 
reform  a  policy  by  the  antecedent  contract:  this 
matter  properly  belongs  to  courts  of  equity. 
Ibid. 

93.»An  averment  that  the  plaintiffs  have  an 
entire  interest  in  themselves,  in  the  subject  in- 
sured, is  not  supported  by  proof  of  a  joint  inter- 
est with  others.  Nor  is  an  averment  of  a  joint 
interest  with  others  sustained  by  proof  of  a  sole 
interest.  Catlelt  el  al.  v.  Pacific  Ins.  Co.,  Paine's 
C.  C.  R.  594. 

94.  Two  purchased,  separately,  each  a  moiety 
of  the  cargo,  which  was  specie,  and  instructed 
their  agent  to  get  it  insured  on  their  joint  account. 
The  agent  effected  the  insurance,  but  the  policy 
was  expressed  to  be  on  account  of  owners.  After- 
wards one  of  them  transferred  half  his  share  to 
the  person  who  was  to  go  in  the  vessel  as  supra- 
cargo.  Held,  that  the  term  "owners"  was  de- 
scriptive of  the  persons  intended  to  be  insured, 
and  referring  to  matters  out  of  the  policy,  was 
open  to  explanation  by  extrinsic  proof.     Ibid. 

95.  As  the  underwriters  understood,  when 
they  made  the  insurance,  that  it  was  on  account 
of  the  plaintiffs  only,  it  was  held,  they  could  not 
set  up  that  the  snpra-cargo  became  an  owner 
before  the  commencement  of  the  risk.     Ibid. 

96.  Insurance  on  profits  on  board  the  ship 
Mar}-,  "at  and  from  Philadelphia  to  Gibraltar 
and  a  port  in  the  Mediterranean,  not  higher  up 
than  Marseilles,  and  from  thence  to  Sonsonate  in 
Guatemala,  Pacific  Ocean,  with  liberty  of  Guaya- 
quil, the  insurance  to  begin  from  the  loading  of 
the  goods  at  Philadelphia,  and  to  continue  until 
the  goods  were  safely  landed  at  the  said  ports; 
the  insurance,  five  thousand  dollars,  declared  to 
be  on  profits,  warranted  to  be  American  property, 
to  be  proved  at  Philadelphia  only,  valued  at 
twenty  thousand  dollars."  The  vessel  proceeded 
with  a  cargo  of  flour  to  Gibraltar,  where  the 
same  was  to  be  sold,  and  the  proceeds  invested 
at  Marseilles  in  dry  goods,  to  be  sent  from  thence 
to  Sonsonate  or  Guayaquil.  While  the  vessel  lay 
at  Gibraltar,  before  the  discharge  of  her  cargo, 
she  and  her  cargo  were  totally  lost  by  fire.    The 
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eviiltMice  on  the  trial  went  to  show  thai  with  pro- 
per iliiigeni-e  on  the  part  of  the  captain  and  crew, 
the  lire  mi^ht  have  been  extingnished,  ami  the 


ves.«el  ami  car<:o  saved.  Soon  after  the  lire  com- 
menced, the  captain  called  upon  the  crew  to 
leave  the  ship,  under  an  ajiprehension  from  a 
small  <]uantity  of  gunpowiler  on  board  ;  and  after 
they  left  lier  she  was  boarded  by  other  persons, 
who  endeavoured,  without  success,  to  extinguish 
the  flames  ;  having,  as  was  allegeil,  arrived  too 
late.  Evidence  was  given,  intended  to  show 
that  the  fire  originated  from  the  carelessness  of 
the  captain.  The  circuit  court  refused  to  instruct 
the  jury  that  if  the  fire  proceeded  from  the  care- 
lessness or  negligence  of  the  captain,  the  insured 
could  not  recover.  The  court  also  refused  to  in- 
struct the  jury,  that  if  the  fire  originated  from 
accident,  or  without  any  want  of  due  care  on  the 
part  of  the  master  and  crew,  and  if  the  jury 
should  find  that  by  reasonable  and  proper  e.xer- 
tions  the  vessel  and  cargo  might  have  been  pre- 
served by  them,  which  they  omitted,  the  assured 
could  not  recover.  That  court  also  refused  to 
instruct  the  jury  that  the  assured,  having  offered 
no  evidence  that  the  sales  of  the  flour  at  Gibral- 
tar would  have  yielded  a  profit,  they  were  not 
entitled  to  recover.  Held,  that  there  was  no 
error  in  these  instructions.  The  Patapsco  Ins. 
Co.  V.  Coulter,  3  Peters,  230. 

97.  The  British  courts  have  adopted  the  safe 
and  legal  rule,  iu  deciding  that  where  the  policy- 
covers  the  risk  of  barratry,  and  fire  is  the  proxi- 
mate cause  of  the  loss,  they  will  not  sustain  the 
defence  that  negligence  was  the  remote  cause  ; 
and  will  hold  the  assurers  liable  for  the  loss. 
Ibid.  236. 

98.  The  rule  that  a  loss,  the  pro.ximate  cause 
of  which  is  a  peril  insured  against,  is  a  loss 
within  the  policy,  although  the  remote  cause 
may  be  negligence  of  the  master  or  mariners; 
has  been  affirmed  in  several  successive  cases  in 
the  English  courts.     Ibid.  237. 

99.  It  seems  difficult  to  perceive,  if  profit  be 
a  mere  excrescence  of  the  principal,  as  some 
judges  have  said ;  or  identified  with  it,  as  has 
been  said  by  others ;  why  the  loss  of  the  cargo 
should  not  carry  with  it  the  loss  of  the  profits. 
Proof  that  profits  would  have  arisen  on  the  voy- 
age, in  order  to  recover  on  a  policy  on  profit.^  is 
not  required  if  the  cargo  has  been  lo.st.  Ibid. 
241. 

100.  A  vessel  armed  as  a  letter  of  marque, 
and  insured  as  such,  has  no  right  to  cruise  at 
large  for  prizes;  but  she  may  chase  and  capture 
hostile  vessels  coming  in  sight,  in  the  course  of 
ier  voyage,  without  its  being  a  deviation,  and 
there  is  no  diflference  in  the  law,  if  the  vessel  be 
not  described  in  the  policy  as  a  letter  of  marque, 
provided  that  fact  be  made  known  to  the  under- 
writer before  underwriting  the  policy.  Haven 
V.  Holland,  2  Mason's  C.  C.  R.  230. 

101.  Every  vessel,  whether  armed  or  not.  has 
a  right  of  self-defence  against  hostile  attacks, 
and  the  master  has  a  large  discretion  on  this 
subject.     He  is  not  bound  to  attempt  an  escape 


chase  her,  if  he  deems  that  the  best  means  of 
self-defence;  and  not  wait  until  a  direct  attack 
is  made  on  his  own  vessel,  for  self-defence  m;iy 
be  then  fiuitless,  by  his  being  tuippled.     Ibid. 

102.  If  a  vessel  capture  a  hostile  vessel  in 
self-ilefence,  she  has  a  consequent  right  to  take 
possession  and  man  out  the  prize,  for  she  has  a 
right  to  make  out  her  victory  effectual;  and  it 
will  be  no  deviation,  if  thereby  her  own  crew  be 
not  injuriously  weakened.     Ibid. 

103.  If  the  trade  in  which  the  ves.sel  is  to  be 
engaged,  during  the  voyage  insured,  be  contrary 
to  the  municipal  law  or  laws  of  nations,  a  policy 
on  the  ship,  ecjually  with  one  on  the  cargo,  the 
particular  subject  of  interdiction  is  void.  iSray 
V.  Sims  el  al,  3  Wash.  C.  C.  R.  276. 

104.  Under  a  clause  in  a  policy  of  insurance, 
that  "the  insurers  are  not  liable  for  seizure  by 
the  Portuguese  for  illicit  trade,"  the  underwri- 
ters will  be  discharged  from  the  loss  if  the  ves- 
sel be  seized  and  condemned  by  the  Portuguese, 
for  an  attempt  to  trade  illicitly.  Church  v.  Hub- 
ban,  3  Cranch,  187  ;   1  Cond.  Rep.  385. 

105.  In  an  action  on  a  valued  policy  to  reco- 
ver an  average  loss,  it  is  not  always  essential 
that  the  plaintiff,  to  entitle  him  to  recover, 
should  produce  the  original  invoice,  or  show  the 
prime  cost  of  the  goods  damaged.  Bentaloe  v. 
Pralt,  Wallace's  C.  C.  R.  58. 

106.  A  contract  of  insurance  made  on  a  voy- 
age which  is  opposed  to  the  common,  statute,  or 
maritime  laws  of  the  country  where  it  is  ef- 
fected, is  void;  the  courts  of  that  country  will 
assist  neither  of  the  parties  to  enforce  it,  or  to 
recover  damages  for  a  breach  of  it.  Craig  v. 
U.  S.  Ins.  Co.,>eters'  C.  C.  R.  410. 

107.  As  a  general  principle,  the  policy  on 
freight  does  not  attach  until  the  cargo  is  on  board, 
so  as  to  produce  an  inception  of  the  light  to 
freight.  Hart  et  al.  v.  The  Delaware  Ins.  Co.,  2 
Wash.  C.  C.  R.  344. 

108.  But  where  the  policy  was  on  freight,  '=at 
and  from  New  York  to  Wilmington,  N.  C.  and  at 
and  from  thence  to  Barbadoes.  &c."  and  at  the 
foot  of  the  policy  it  was  stated  that  the  vessel 
was  insured,  in  and  out  of  port,  during  the  whole 
voyage  ;  and  the  vessel  sailed  from  New  York, 
and  on  her  voyage  to  W.  was  so  damaged  by  a 
storm  as  to  be  unable  to  proceed  to  W.  at  which 
place  the  insured  had  a  cargo  purchased  to  take 
on  board,  and  this  was  within  the  knowledge  and 
understanding  of  the  parties;  it  was  held,  that 
the  risk,  in  respect  of  the  freight,  commenced 
with  the  voyage.     Ibid. 

109.  Where  the  freight,  vessel,  cargo  and  ad- 
ditional cargo  are  insured  by  the  same  under- 
writers, by  different  policies,  and  there  is  a  con- 
cealment of  a  circumstance  relating  to  one  of 
the  subjects  insured,  and  materially  increasing 
the  risk,  all  the  policies  will  be  avoided.  3Iar- 
shal  V.  Union  Ins.  Co.,  2  Wash.  C.  C.  R.  357. 

110.  If,  according  to  the  established  adjudica- 
tions of  the  belligerent  courts,  generally  known, 
certain  circumstances  become  grounds  of  con- 
demnation, though  contrary  to  the  laws  of  na- 


in  the  first  instance,  and  only  to  repel  an  attack  ,  tions,  those  circumstances,  if  known  to  the  m- 

when   made.     He   is,    on   the    other   hand,    al  :  sured,  ousht  to  be  disclcsed.     Ibid. 

liberty  to  lay  to,  or  attack  the  enemy  ship,  or  1      111.  The  insurer  calculates  not  only  the  risk 
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of  comlemnatioii,  but  of  capture  and  detention  3 
and  a  concealment  of  circumstances  which  may 
produce  the  latter,  must  be  material  to  the  risk, 
fflid  would,  if  known,  increase  the  premium. 
Ibid. 

112.  If  a  vessel,  after  she  commences  her 
voyage,  becomes  unfit  to  prosecute  it,  and  has 
been  exposed  to  no  e.vtraordinary  peril  of  the 
sea,  this  may  raise  so  strong  a  presumption  of 
want  of  seaworthiness  at  her  departure  as  to  re- 
quire strong  evidence  to  repel  the  presumption. 
Cort  et  al.  v.  Delaware  Ins.  Co.,  2  Wash.  C.  C. 
R.  375. 

113.  Where  a  vessej  has  been  injured  b)^  tem- 
pests, it  is  the  duty  of  the  master  to  repair  her, 
if  possible ;  and  if  not  worth  repairing,  to  have 
her  regularly  condemned  )  and  if  it  is  not  proved 
that  it  was  impossible  to  repair  her,  or  that  she 
was  not  worth  repairing,  he  has  no  right  to  break 
up  the  voyage,  and  convert  a  partial  into  a  total 
loss.     Ibid. 

114.  If  the  fact,  that  the  owners  of  the  pro- 
perty, insured  as  neutral,  are  resident  and  car- 
rying on  trade  in  a  belligerent  country,  is  not 
disclosed  to  the  underwriters,  the  concealment 
is  material  and  avoids  the  policy.  Bauduy  v. 
Union  Ins.  Co.,  2  Wash.  C.  C.  R.  391. 

115.  Where  the  insured  reasonably  accounts 
for  the  injury  sustained,  by  proving  severe  gales 
to  have  been  encountered  during  the  voyage, 
and  particularly  when  the  seaworthiness  on  the 
preceding  voyage  is  established,  the  burthen  of 
proof,  to  make  out  the  defence  of  unseaworthi- 
ness, lies  on  the  insurer:  aliter,  where  a  dis- 
ability occurs  without  any  adequate  cause  being 
assigned.  Watson  etal.  v.  The  Insurance  Company 
of  North  America,  2  Wash.  C.  C.  R.  152,  480. 

116.  If  a  foreign  merchant,  who  is  in  the 
habit  of  insuring  for  his  correspondent,  is  or- 
dered to  make  an  insurance,  and  neglects  to  do 
so,  or  does  it  in  a  manner  difTerent  from  the 
directions  of  the  order,  or  insufficiently,  he  is 
answerable,  not  for  damages  only,  but  as  if  he 
were  himself  the  insurer,  and  is  of  course  en- 
titled to  the  premium.  And  where  the  agent  is 
unable  to  comply  with  the  orders,  it  is  his  duty 
to  inform  his  correspondent  of  the  circumstances, 
else  he  will  be  liable  for  damages  for  his  neglect. 
De  Tastet  v.  CrousiUat,  2  Wash.  C.  C.  R.  132. 

117.  A  bill  of  lading  is  such  evidence  of  in- 
terest, that  the  insured  may  recover  upon  it. 
Talcot  V.  Delaware  Ins.  Co.,  2  Wash.  C.  R.  449. 

118.  It  is  the  duty  of  a  master,  when  his  ves- 
sel is  captured  and  carried  in,  to  put  in  a  claim, 
and  his  failure  to  do  so  may,  in  some  cases,  affect 
the  interests  of  the  insured  :  but  where  he  has 
been  deprived  of  necessary  papers  by  the  cap- 
tors, and  dies  before  he  could  take  the  proper 
measures,  the  objection  is  removed.  Marshall 
V.  Union  Ins.  Co.,  2  Wash.  C.  C  R.  357. 

119.  Where  goods  are  insured  by  an  open 
policy,  the  value,  in  case  of  a  total  loss,  is  to  be 
fi-Ked  by  the  current  market  price  at  the  time 
and  place  of  shipping,  and  not  by  the  invoice 
price,  or  prime  cost.  Carson  et  al.  v.  The  Marine 
Ins.  Co.,  2  Wash.  C.  C.  R.  468. 

120.  The  amount  of  a  bottomry  bond,  which 
has  been  executed  by  the  master  abroad  with- 


out the  knowledge  of  the  insured,  a  few  days 
before  the  date  of  the  policy,  is  to  be  deducted 
from  the  actual  value  of  the  properly  covered, 
and  not  from  the  value  as  estimated  in  the  policy. 
Watson  et  al.  v.  The  Insurance  Company  of  North 
America,  2  Wash.  C.  C.  R.  152. 

121.  A  valued  policy  is  in  general  conclusive, 
not  only  as  to  the  value  of  the  property  at  risk, 
but  of  the  interest  which  that  valuation  is  suffi- 
cient to  cover:  for  the  owner  may  insure  differ- 
ent portions  of  his  entire  interest  with  difTerent 
insurers,  or  stand  himself  insurer  for  what  he 
has  not  covered.  The  agreed  value  being  in- 
tended to  fix  a  standard  by  which  to  ascertain 
the  measure  of  the  promised  indemnity,  it,  of 
course,  ceases  to  be  obligatory,  if,  from  any  cir- 
cumstances, it  fails  to  afford  such  standard,  as 
where  the  loss  is  partial,  or  if  the  properly  has, 
by  fraud  or  accident,  been  greatly  overrated. 
Ibid. 

122.  Where  the  policy  was  "on  goods  or 
specie,  both  or  either,  from  New  York  to  Bara- 
coa,  Nevitas,  and  Matanzas,  in  Cuba,  and  back," 
and  the  vessel  put  into  Matanzas  in  distress,  on 
her  return  to  New  York,  and  the  specie  was 
there  seized  :  Held,  that  as  to  the  cargo  gene- 
rally, the  insurers  not  knowing  of  what  it  con- 
sisted, did  not  indemnify  against  losses  from 
illicit  Arade,  that  being  excluded  by  the  terms 
of  the  policy:  but  as  to  the  specie,  that  being 
enumerated,  was  excepted  from  the  clause  of 
exemption,  the  insurers  being  bound  to  know 
that,  by  the  general  regulations  of  the  Spanish 
colonies,  the  exportation  of  it  was  prohibited. 
Scion  V.  The  Delaware  Ins.  Co.,  2  Wash.  C.  C.  R. 
155. 

123.  When  a  vessel  is  examined  by  surveyors, 
and  they  report  that  many  of  her  timbers  are 
unsound  and  rotten,  and  that  in  the  shattered 
and  strained  condition  of  the  vessel,  and  the 
want  of  proper  docks  for  repairing  her,  the 
repairs  would  cost  more  than  she  is  w'orth,  and 
therefore  recommending  a  sale,  this  is  not  a  con- 
demnation for  unsoundness  or  rottenness,  within 
that  clause  in  the  policy  which  declares  that  in 
case  the  vessel  should  be  condemned  as  unsound 
or  rotten,  the  underwriters  should  not  be  liable. 
Watson  et  al.  v.  The  Insurance  Company  of  North 
America,  3  Wash.  C.  C.  R.  1. 

124.  When  the  written  clauses  in  a  policy  of 
insurance  are  inconsistent  and  irreconcilable 
with  the  printed  clauses,  the  former  must  con- 
trol the  latter,  but  if  they  can  be  made  to  stand 
together,  and  both  be  available,  such  construc- 
tion should  be  adopted.     Ibid. 

125.  An  insurance  was  effected  in  New  York 
on  a  ship,  for  four  thousand  dollars,  valued  at 
that  sum,  and  a  policy  afterwards  effected  at 
another  place,  on  the  same  ship  and  voyage,  for 
four  thousand  dollars,  valuing  the  ship  at  six 
thousand  dollars,  and  both  policies  contained  the 
usual  printed  clause,  "that  if  the  assured  shall 
have  made  any  other  insurance  upon  the  pre- 
mises, prior  in  "dale,  &c.  the  assurers  shall  be 
liable  only  for  so  much  as  the  amount  of  such 
insurance  may  be  deficient  towards  fully  cover- 
ing the  premises,  &c.  and  shall  return  the  pre- 
mium upon  so  much  of  the  sum  by  them  insured 
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as  they  shall  be  by  snrh  prior  insurance  exoiio- 
ratod  t'lom."'  A  partial  loss  happetieil.  but  it 
was  not  covered  by  the  amount  lor  which  the 
first  underwriters  were  liable,  and  a  suit  was  in- 
stituted a^rainst  the  second  underwriters  for  the 
detieieney.  Held,  that  the  policy  haviii<j  fixed 
the  value  of  the  property  at  six  thousand  dollars, 
the  ilefendants  were  liable  for  the  amount  of  the 
loss  sustained,  over  and  above  the  sum  insured 
by  the  fust  underwriters;  that  amount,  how- 
ever, not  to  exceed  two  thousantl  dollars,  which 
was  alone  left  uncovered  by  the  former  policy. 
Nor  was  it  necessary  that  the  second  under- 
writers should  have  notice  of  the  first  policy. 
The  insured  were  also  entitled  to  a  return  of 
premium  upon  the  two  thousand  dollars,  which 
•were  insured  above  the  value  of  the  property. 
Murray  ct  al.  v.  The  Insurance  Compauy  of  Penn- 
sylvania, 2  Wash.  C.  C.  R.  186. 

126.  The  insured  is  not  bound  to  communi- 
cate to  the  underwriter  the  age  of  the  vessel,  or 
where  she  was  built,  unless  asked.  It  is  suffi- 
cient if  he  be  prepared  to  vindicate  his  implied 
warrant)'  as  to  her  seaworthiness,  when  it  is  ques- 
tioned. Poplest07i  V.  Kitchen,  3  Wash.  C.C.R.  138. 

127.  If  the  loss  of  the  vessel  or  damage  in- 
curred arises  from  the  ordinary  circumstances 
of  the  voyage,  as  from  sea  damage,  or  wear  and 
tear,  without  the  action  of  any  extraordinary 
cause,  the  insurer  is  not  liable.  Coles  v.  Marine 
Ins.  Co.,  3  Wash.  C.  C.  R.  159. 

128.  If  the  insured  by  deception  and  false  pre- 
tences induces  parties  to  take  a  risk,  which,  had 
the  truth  been  known,  would  have  been  refused, 
or  would  have  been  taken  on  difTerent  terms,  he 
is  not  entitled  to  recover  even  a  return  premium. 
Schwartz  v.  The  United  States  Ins.  Co.,  3  Wash. 
C.  C.  R.  170. 

129.  If  the  agent  of  the  insured  be  guilty  of 
fraud,  and  the  principal,  after  knowledge  of  the 
circumstances,  which  amounts  to  an  adoption 
and  ratification  of  his  conduct,  he  is  involved  in 
the  same  con.sequences  as  if  he  had  originally 
participated  in  it.     Ibid. 

130.  Where  insurance  was  effected  on  a  vessel 
which  had  previously  been  totally  lost,  but  the 
owner  at  the  time  of  procuring  the  insurance 
had  no  knowledge  of  the  loss,  but  acted  with 
entire  good  faith  in  procuring  the  insurance: 
Held,  that  the  omission  of  the  master  to  com- 
municate the  loss,  although  such  omission  was 
wilful,  and  with  a  fraudulent  design  to  enable 
the  owner  to  make  insurance  after  the  total  loss, 
did  not  render  the  policy  void,  or  preclude  the 
owner  from  a  recovery.  Held,  that  it  was  the 
duty  of  the  master  to  give  information  of  the 
loss  to  his  owner  as  soon  as  he  reasonably  could, 
and  that  his  omission  to  do  so  was  a  plain  de- 
parture from  his  duty.  Ru<xslcs  v.  The  General 
Interest  Ins.  Co.,  4  Mason's  C.  C.  R.  74. 

131.  In  a  suit  on  a  policy  of  insurance,  where 
the  underwriters  set  up  the  defence  of  misre- 
presentation, negligent  navigation,  deviation,  and 


132.  If  a  party  intends  to  insure  a  special  or 
ecjuitable  ownership  in  a  ship,  he  must  give  no- 
tice to  the  uiiderwritei- ;  a  cfimmon  jiolicy  on  a 
ship  covers  only  the  legal  owniMsliip.  Ohl  v. 
The  Eagle  Insurance  Co.,  4  Mason's  C.  C.  R. 
172. 

133.  A  policy  of  insurance  was  underwritten 
on  the  entirety  of  a  ship,  and  the  ship's  papers 
on  the  voyage  showed  a  joint  ownership  of  the 
master  and  the  assured.  Held,  that  parol  evi- 
dence was  not  admissible  to  contradict  the  ship's 
papers,  and  prove  a  sole  ownership  in  the  as- 
sured, and  that  the  pa{)ers  were  all  wrong,  and 
founded  in  mistake.  Query,  if  a  title  to  a  ship, 
engaged  in  foreign  trade,  can  pass  bj^  parol. 
IbuL 

134.  If  a  policy  of  insurance  is  underwrhten 
on  a  ship,  the  assured  cannot  set  up  a  parol  title 
to  the  whole  of  the  ship  where  the  ship's  papers 
on  the  voyage  prove  a  joint  ownership  in  him- 
self and  the  master.  In  such  case,  he  can  oidy 
recover  for  his  own  moiety  in  case  of  loss. 
Ibid. 

135.  It  is  enough  to  produce  a  forfeiture  of  the 
indemnity  of  insurance,  if  the  risk  is  varied  or 
increased  by  conduct  inconsistent  with  neutral- 
it  v.  Schu-artz  v.  The  Ins.  Co.  of  North  America^ 
3'Wash.  C.  C.  R.  117. 

136.  The  plaintiff  insured  twelve  thousand 
dollars  on  the  Anna  Maria  from  Cadiz  to  Ant- 
werp by  a  valued  policy ;  and  the  vessel  having 
put  into  Antwerp  in  distress,  the  captain  exe- 
cuted a  bottomry  bond  for  repairs,  which  was 
dated  a  few  days  before  the  policy.  The  jury 
found  the  real  value  of  the  vessel  to  be  fifteen 
thousand  dollars,  and  left  to  the  court  the  ques- 
tion whether  the  amount  of  the  bottomry  bond 
should  bej-leducted  from  the  agreed  value  in  the 
policy,  or  the  real  value.  The  court  held,  that 
the  deduction  should  be  made  from  the  real 
value,  as  found  by  the  jury.  If  a/son  et  al.  v.  The 
Insurance  Co.  of  North  America,  3  Wash.  C.  C. 
R.  1. 

137.  A  valued  policy  is  generally  conclusive 
as  to  the  value  of  the  propert}',  and  of  the  inte- 
rest the  valuation  is  sufficient  to  cover,  the  agreed 
value  being  a  fixed  standard  by  which  to  ascer- 
tain the  measure  of  the  promised  indemnity. 
But  this  ceases  to  be  obligatory,  if  from  any  cir- 
cumstances it  fails  to  furnish  such  standard  ;  as 
where  the  loss  is  partial,  and  the  properly  has 
by  fraiul  or  accident  been  greatly  overvalued. 
Ibid. 

138.  If  the  trade  in  which  a  vessel  is  (o  be 
engaged  during  the  voyage  be  contrary  to  the 
laws  of  the  country  or  the  laws  of  nations,  a 
policy  on  the  ship  equally  with  one  on  the  cargo, 
the  peculiar  subject  of  interdiction,  is  void. 
Gray  v.  Simms,  3  Wash.  C.  C.  R.  276. 

139.  If  a  contract  of  insurance  be  legal  when 
it  is  made,  and  the  performance  of  it  is  rendered 
illegal  by  a  subsequent  law,  both  parlies  are  dis- 
charged  from   its  obligations.     In   such  a  case, 


unseawoithiness,  the  onus  probandi  of  the  thr-ee  \  the  insured  loses  his  indemnit}',  and  the  iiisurer 
former  rests  on  the  underwriters;  but  seaworthi-  i  his  premium.     Ibid. 


ness  is  to  be  proved  by  the  assured,  for  it  is  a 
corn!  it  ion  precedent.  Tidmarsh  v.  The  Washing- 
ton Ins.  Co.,  4  Mason's  C.  C.  R.  439. 


140.  It  is  very  certain  that  everything  which 
concerns  the  state  of  the  vessel,  at  any  jiarticu- 
lar  period  of  her  voyage,  is  generally  considered 
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material  to  the  risk.    Coles  v.  The  Marine  Insur- 
ance Co..  3  Wash.  C.  C.  R.  159. 

141.  The  effect  of  the  memorandum  clause 
in  policies  is  not  to  enlarge  the  perils  underwrit- 
ten against,  but  to  exempt  the  underwriters  for 
certani  losses  within  these  perils.  Potter  v.  The 
Suffolk  Insurance  Co..  2  Sumner's  C.  C.  R.  197. 

142.  To  constitute  a  stranding  within  the  po- 
licy, the  vessel  must  be  on  the  strand  under  ex- 
traordinary circumstances.     Ihid. 

143.  A  loss  by  the  ebbing  of  the  tide  is  a  loss 
by  the  perils  of  the  sea,  if  it  be  not  mere  wear 
and  tear,  but  extraordinary  in  its  nature  or  mode. 
Ibid. 

144.  Where  an  insurance  was  effected  by  an 
agent,  for  the  benefit  of  whom  it  concerned,  and 
a  loss  was  incurred,  and  the  agent  brought  an 
action  against  the  underwriters  in  his  own  name, 
for  the  benefit  of  the  owners  of  the  ship  :  Held, 
that  the  underwriters  could  not  set  off  debts  or 
demands  due  from  the  agent  in  his  own  right 
against  the  amount  claimed  for  the  loss.  Hurl- 
bert  V.  live  Pacific  Insurance  Co.,  2  Sumner's  C. 
C.R.471. 

145.  A  policy  of  insurance,  wherein  the  un- 
derwriters insured  Z.  Cook,  Jr.,  for  E.  D.  Hurl- 
bert  &  Co.,  for  whom  it  concerns,  payable  to  E. 
D.  Hurlbert  &  Co.,  contained  the  following 
clause  :  "and  in  case  of  loss,  such  loss  shall  be 
paid  in  sixty  days  after  proof  and  adjustment 
thereof,  the  amount  of  the  premium  note,  if  un- 
paid, and  all  sums  due  to  the  company  from  the 
insured,  where  such  loss  becomes  due,  being 
first  deducted."  An  action  was  brought  in  the 
name  of  E.  D.  Hurlbert  &  Co.,  agents  for  the 
benefit  of  the  owners  of  the  ship.  Held,  that 
the  premium  note  was  to  be  deducted,  whether 
given  by  the  agent  or  principal;  and  that  the 
words,  "the  insured,"  applied  not  to  the  parly 
who  procured  the  insurance,  but  to  him  for  whose 
benefit  it  was  made,  as  the  owners  in  the  pre- 
sent case.     Ibid. 

146.  Query,  if  the  principal  in  such  a  policy 
could;  with  the  consent  of  the  agent;  sue  at  com- 
mon law  in  his  own  name.     Ibid. 

147.  Losses  "  by  dangers  of  the  seas"  are  such 
as  are  of  an  extraordinary  nature,  or  arise  from 
irresistible  force,  which  cannot  be  guarded 
against  by  the  ordinary  exertions  of  human  skill 
and  prudence.  The  mere  rolling  of  a  vessel  by 
a  cross  sea  is  not  such  a  danger.  The  Schooner 
Reeside,  2  Sumner's  C.  C.  R.  567. 

148.  A  loss  of  a  ship  by  worms,  in  an  ocean 
where  worms  onlinanly  assail  and  enter  the 
bottoms  of  ve.ssels,  is  not  a  peril  of  the  sea 
within  the  policy.  Hazard  v.  The  New  England 
Marine  Insurance  Co.,  1  Sumner's  C.  C.  R.  218. 

149.  Where  a  ship  sustained  an  injury  at  the 
Cape  de  Verd  Islands,  in  the  loss  of  her  false 
keel,  whereby  she  became  exposed  to  the  action 
of  the  worms,  which  obtained  entrance  into  her 
in  the  Pacific  Ocean,  and  destroyed  the  ship ; 
the  loss  does  not  come  within  the  policy,  it  being 
a  consequential  injury.  In  this  case,  the  master 
should  have  caused  the  ship  to  be  repaired  ;  and 
in  not  doing  so,  he  was  guilty  of  negligence, 
which  exonerated   the  underwriters  from   the 


subsequent  loss  by  worms  which  was  occasioned 
thereb)^     Ibid. 

150.  A  policy  of  insurance  underwritten  for 
ten  thousatid  dollars  on  profits  on  merchandise 
on  board  the  brig  Leonora,  at  and  from  Callao  to 
Baltimore,  free  of  average  and  salvage,  and  the 
policy  to  be  the  only  proof  of  interest  required, 
is  not  in  our  law  to  be  deemed  a  wager  policy, 
where  the  assured  had  property  on  board,  and 
neither  he  nor  the  underwriters  intended  to  in- 
sure upon  a  wager  policy,  but  intended  it  as  a 
policy  on  interest.  Alsop  v.  7'he  Commercial  Ins. 
Co.,  1  Sumner's  C.  C.  R.  451. 

151.  There  cannot,  strictly  speaking,  be  a 
gaming  policy  under  our  law,  unless  both  parties 
intend  to  game  or  wager.     Ibid. 

152.  If  one  party,  intending  a  gaming  or 
wager  policy,  procures  it  to  be  underwritten  by 
the  other  as  a  policy  on  interest,  and  thus  de- 
signedly misleads  the  latter,  the  policy  is  void 
for  fraud.     Ibid. 

153.  But  if  both  parties  intend  a  policy  on 
interest,  and  the  assured  has  a  substantial  inte- 
rest in  the  property  on  board,  and  there  is  an 
over-valuation  of  the  property  made  bona  fide, 
and  not  with  an  intention  to  mislead  or  defraud 
the  underwriter,  the  jwlicy  is  good.     Ibid. 

154.  If  an  over- valuation  of  the  properly  be 
made^vith  an  intent  to  defraud  or  mislead  the 
underwriter,  the  policy  is  void.  But  if  it  be 
bona  fide  made,  and  without  any  intention  to 
defraud  or  mislead  the  underwriter,  and  the 
party  has  a  substantial  interest,  the  policy  is 
good.  In  the  latter  case,  if  the  underwriter 
agrees  to  the  valuation,  he  is  estopped  to  go  into 
the  consideration  of  the  actual  value.     Ibid. 

155.  If  a  party  insures  property,  expected  to 
be  on  board  a  ship  to  a  large  amount,  upon  a 
valued  policy,  and  much  less  is  in  fact  shipped  : 
he  is  entitled  to  recover,  in  case  of  a  loss,  a  pro- 
portion pro  rata  only,  notwithstanding  the  valua- 
tion.    Ibid. 

156.  Where  a  vessel  insured  on  a  sealing  voy- 
age, was  ordered  by  the  government  of  Buenos 
Ayres  not  to  catch  seal  off  the  Falkland  Islands, 
and  having  continued  to  take  seal  there,  the 
vessel  was  seized  and  condemned  under  the 
authority  of  the  government  of  Buenos  Ayres, 
the  government  of  the  United  States  not  having 
acknowledged,  but  having  denied  the  right  of 
the  government  of  Buenos  Ayres  to  the  Falkland 
Islands,  the  underwriters  were  liable  to  pay  for 
the  loss  of  the  vessel  and  cargo  ;  the  master,  in 
refusing  to  obey  the  orders  to  leave  the  island, 
having  acted  under  a  belief  that  he  was  bound 
so  to  do  as  a  matter  of  duty  to  the  owners,  and 
all  interested  in  the  voyage,  and  in  vindication 
of  the  lights  claimed  by  the  American  govern- 
ment. The  master  was  not  bound  to  abandon 
the  voyaije  under  a  threat  or  warning  of  such 
illegal  capture.  Williams  v.  The  Suffolk  Ins.  Co., 
13  Peters,  413. 

157.  The  right  of  the  master  to  sell  a  vessel 
stranded,  depends  on  the  circumstances  under 
which  it  is  done,  to  justify  it.  The  master  must 
act  in  good  faith,  and  exercise  his  best  discretion 
for  the  benefit  of  all  concerned ;  and  a  sale  can 
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only  be  iniule  on  the  conipubioii  of  necessity,  to  1  no  diffeience,  if  the  party  has  a  right  to  pursue 


W  deterinineil  in  each  case  by  the  actual  peril 
to  which  the  vessel  is  exposed,  and  from  which 
it  is  probable,  in  the  opinion  of  persons  compe- 
tent to  judge,  the  vessel  cannot  be  saved.  This 
is  an  extre7ne  necessity.  Netv  Eni^land  Ins.  Co. 
V.  The  Small  Ann,  13  Peters,  387. 

15S.  The  true  criterion  for  determining  the 
authority  of  the  master  to  sell  a  vessel  near  a 
foreign  port,  or  in  a  port  of  the  United  States,  or 
in  a  port  of  a  different  state  than  that  to  which  the 
vessel  belonas,  or  in  which  the  owners  may  be  or 
reside  when  the  necessity  occurs,  is  the  distance 
of  the  owners  or  insurers  from  the  scene  of 
stranding.  If,  by  the  ordinary  means  to  convey 
intelligence  of  the  situation  of  the  vessel,  the 
master  can  obtain  directions  as  to  what  he  should 
do,  he  should  resort  to  those  means.  But  if  the 
peril  is  such,  that  there  is  a  probability  of  loss, 
and  it  is  made  more  hazardous  by  every  day's 
delay,  the  master  may  act  promptly  to  save 
something  for  the  benefit  of  all  concerned, 
though  but  little  can  be  saved.  There  is  no 
vvayof  doing  so  more  effectually,  than  by  ex- 
posing the  vessel  to  sale,  by  which  the  enter- 
prise of  such  men  is  brought  into  competition, 
as  are  accustomed  to  encounter  such  risks,  and 
who  know,  from  e.vperience,  how  to  estimate  the 
probable  profits  of  such  adventures.     Ibid. 

159.  The  power  of  the  master  to  sell  the  hull 
of  the  stranded  vessel,  exists  also  as  to  the  rig- 
ging and  sails,  which  he  may  have  stripped  from 
her  after  unsuccessful  efforts  to  get  her  afloat, 
or  when  the  vessel,  in  his  own  juilgment,  and 
that  of  those  competent  to  form  an  opinion,  and 
to  advise,  cannot  be  extricated  from  her  peril. 
Ibid. 

160.  If  the  master  sells  without  good  faith,  or 
without  a  sound  discretion,  the  owner  may, 
against  the  purchaser,  assert  his  right  of  pro- 
perty in  the  sails  and  rigging;  as  he  may  in  any 
case  of  a  stranded  vessel,  which  has  been  sold 
without  good  faith  in  the  master.     Ibid. 

161.  By  the  general  law,  a  survey,  though  to 
many  purposes  a  very  useful  and  proper  docu- 
ment, is  not  an  essential  piece  of  evidence  to 
make  out  the  title  of  the  insured  to  his  indem- 
nity.    Bentalou  v.  Pratt,  Wallace's  C.  C.  R.  64. 

162.  In  certain  circumstances,  it  is  not  neces- 
sary, in  order  to  recover  an  average  loss,  that  the 
plairitiff  should  produce  the  invoice,  to  prove  the 
prime  cost  of  the  goods  damaged.     Ibid.  60. 

163.  It  has  been  repeatedly  decided  in  cases 
of  insurance,  that  the  insured  cannot  recover  for 
the  loss  of  probable  profits  at  the  port  of  desti- 
nation; and  that  the  value  of  the  goods  at  the 
place  of  shipment  is  the  measure  of  compensa- 
tion.    Smith  et  al.  v.  Condnj,  17  Peters,  20. 

164.  The  usage  of  trade  must  be  taken  into 
consideration  in  the  construction  of  policies  of 
insurance.  Hancox  v.  Fishing  Ins.  Co.,  3  Sum- 
ner's C.  C.  R.  132. 

165.  An  insurance  on  outfits  in  a  whaling  voy- 
age does  not  terminate  pro  tanto  whh  their  con- 
sumption or  distribution,  but  attaches  to  the 
proceeds  of  the  adventure.     Ibid. 

166.  A  lien,  or  an  interest  in  the  nature  of  a 
lien,  is  an  insurable  interest.     And  it  will  make 


his  debtor  personally  for  the  d(4)t,  on  account 
of  which  the  lien  attacheil.     Ibid. 

167.  An  interest  does  not  cease  to  be  insura- 
ble in  the  progress  of  the  voyage,  simply  be- 
cause it  is  subject  to  contingencies,  or  has  not 
at  the  moment  anything  corporeal  or  tangible  to 
which  it  is  attached.     Ibid. 

168.  On  sealing  voyages  to  the  South  Sea,  it 
is  the  usage  to  take  on  board  stores  for  the  use 
of  the  crew,  which  are  dealt  out  and  sold  to 
them  during  the  voyage,  and  constitute  a  lien 
upon  their  lay  or  share  of  the  profits.  The 
plaintiff,  who "^ had  shipped  clothes  under  this 
usage,  to  the  amount  of  one  thousand  dollars, 
caused  the  same  to  be  insured,  "and  the  pro- 
ceeds thereof,"  by  a  valued  policy.  After  clothes 
to  the  amount  of  nine  hundred  and  fifty  dollars 
had  been  dealt  out  and  sold  to  the  crew,  the 
vessel  was  lost.  Held,  that  the  property  insured 
was  in  the  nature  of  an  outfit,  and  that  the  plain- 
tiff was  entitled  to  recover  the  full  amount  of 
the  insurance,  according  to  the  valuation  in  the 
policy,  leaving  to  the  underwriters  all  their 
rights  to  salvage  under  the  abandonment.     Ibid. 

169.  A  misrepresentation  of  a  material  fact, 
whether  it  be  made  through  mistake  or  design, 
avoids  a  policy  of  insurance  underwritten  on  tlie 
faith  thereof.  Carpenter  v.  American  Ins.  Co.,  1 
Story's  C.  C.  R.  57. 

170.  The  knowledge  and  consent  of  the  prin- 
cipal is  not  necessary  to  make  such  a  misre- 
presentation by  an  agent  fatal  to  the  policy. 
Ibid. 

171.  A  policy  of  insurance  is  not  divisible,  so 
as  to  be  good  in  part  and  bad  in  part.  If,  at  its 
inception,  it  is  founded  in  any  illegality,  in 
which  one  only  of  the  owners  participated,  it  is 
utterly  void  as  to  all.  Clark  v.  Protection  Ins. 
Co.,  1  Story's  C.  C.  R.  109. 

172.  Where  a  ship  was  insured  on  a  voyage 
to  Liverpool,  and  took  on  board  in  the  port  of 
New  Orleans  a  chain  cable,  smuggled  by  an- 
other vessel,  and  was  lost  upon  the  voyage  to 
Liverpool,  by  peril  of  the  seas,  it  was  held,  that 
she  was  not  subjected  to  a  forfeiture  in  rem.  but 
that  the  master  was  personally  liable  to  the  pe- 
cuniary penalties  prescribed  therefor ;  and  that 
the  underwriters  were  liable  for  a  total  loss  on 
the  policy.     Ibid. 

173.  Held,  also,  that  the  insurance  on  the 
chain  cable  was  good  ;  the  title  being  in  the 
owner  of  the  vessel,  and  the  illegality  not  attach- 
ing to  the  voyage  on  which  it  was  used.     Ibid. 

174.  When  p.'-operty  is  forfeited,  it  does  not 
vest  in  the  government  until  after  a  seizure,  and 
then  it  relates  back  to  the  time  of  the  forfeiture. 
Ibid. 

175.  The  twenty-seventh  and  twenty-eighth 
sections  of  the  duty  collection  act  of  1799,  ch. 
128,  are  not  applicable  to  such  a  case  as  this, 
but  it  is  covered  by  the  fiftieth  and  fifty-ninth 
sections  of  the  act,  which  provides  a  penalty  for 
unlading  goods  without  a  special  permit  or 
license  from  the  collector,  or  for  knowingly 
receiving  or  concealing  goods  liable  to  seizure. 
But  the  vessel  receiving  smuggled  goods  is  not 
liable  to  forfeiture.     Ibid. 
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176.  A  mere  intention  to  do  any  act  which 
would  avoid  a  policy,  if  done,  but  which  has 
never  been  consummateti,  does  not  vitiate  the 
policy.  The  voyage,  to  avoiil  the  policy,  should 
be  originally  either  wholly  or  in  part  illegal,  as 
to  trade  and  object.     Ibid. 

177.  If  a  voyage  as  originally  insured  be  valid, 
any  subsequent  illegality  in  the  course  of  the 
voyage  will  not  afi'ect  the  policy,  so  far  as  con- 
cerns losses  or  property  not  tainted  with  such 
illegality,  though  connected  with  the  res  gestaj. 
Ibid. 

178.  If  the  illegal  act  is  followed  by  a  forfeiture 
and  seizure  of  the  thing  insured,  the  underwriters 
are  not  liable  for  the  loss.  But  the  mere  liability 
to  forfeiture  does  not  avoid  the  insurance,  or  pre- 
vent a  recovery  for  a  loss  by  any  independent 
peril.     Ibid. 

179.  Words  of  exception  in  any  instrument 
arc  to  be  construed  most  strongly  against  the 
party  for  whose  benefit  they  are  intended  ;  and 
this  rule  is  applied  to  words  of  exception  in  poli- 
cies of  insurance.  But  this  rule  of  interpretation 
is  subservient  to  another, — Verba  intentioni,  non 
e  contra,  debent  inservire.  Palmer  v.  Warren 
Insurance  Company,  1  Story's  C.  C.  R.  360. 

180.  Policies  of  insurance  are  always  construed 
liberally,  and  rarely,  if  it  is  possible,  subjected 
to  any  critical  strictness,  or  any  technical  inter- 
pretation.    Ibid. 

181.  Where  a  bottomry  bond,  executed  at 
Hamburg,  was  given  at  a  premium  of  twelve 
and  a  half  per  cent.,  and  the  bottomry  holder 
agreed  to  give  it  up,  if  the  sum  advanced  and 
common  interest  were  promptly  paid  ;  and  the 
agent  of  the  bottomry  holder  received  a  draft 
from  the  owners,  on  Hamburg,  for  the  amount, 
and  common  interest,  and  charged  a  commission 
for  endorsing  the  draft,  and  the  bond  was  thus 
taken  up,  it  was  held,  that  the  underwriters 
were  liable  for  the  interest  and  commission,  and 
bound  to  pay  them  as  a  part  of  the  loss,  since 
they  thereby  obtained  the  benefit  of  the  surren- 
der of  the  twelve  and  a  half  per  cent,  premium; 
and  they  were  not  entitled  to  the  benefit  without 
partaking  of  the  burden.     Ibid. 

182.  Held,  also,  that  one  of  the  owners,  who 
transacted  the  business  and  gave  the  draft,  and 
took  up  the  bottomry  bond,  as  agent  for  all  the 
owners,  was  not  entited  to  claim  against  the  un- 
derwriters any  commission  on  his  disbursements, 
or  for  his  services.     Ibid. 

183.  Reinsurers  may  make  the  same  defence, 
and  take  the  same  objections,  as  the  original 
insurers,  in  a  suit  upon  the  first  policy.  New 
York  Slate  Marine  Insurance  Company  v.  Protec- 
tion Insurance  Company,  1  Story's  C.  C.  R.  458. 

184.  The  party  reassured  is  entitled  to  recover 
a  full  indemnity  for  the  entire  loss  sustained ^by 
him,  and  also  for  the  costs  and  expenses,  whi^h 
he  has  reasonably  and  necessarily  incurred,  in 
order  to  protect  himself,  and  entitle  him  to  a  re- 
covery over  against  the  reinsurers.  Especially, 
in  a  case  where  the  reinsurers  have  notice  that 
a  suit  has  been  commenced,  and  that  they  will 
be  looked  to  for  the  costs  and  e.xpenses,  and  they 
make  no  objection.     Ibid.       ' 

185.  But  the  costs  and  expenses  must  be  in- 


curred in  good  faith,  and  not  wantonly  and  un- 
necessarily in  a  plain  case  of  loss,  where  there 
is  no  reasonable  ground  of  defence.     Ibid. 

186.  Query,  Whether  notice  to  the  reinsurers, 
of  the  commencement  of  a  suit  against  the  first 
insurers,  is  indispensable.     Ibid. 

187.  Insurance  on  freight  on  a  voyage  at  and 
from  New  Orleans  to  Havre.  The  vessel  was 
compelled  to  put  back  to  New  Orleans  in  conse- 
quence of  an  accident.  The  cargo,  consistmg 
principally  of  cotton,  was  so  much  damaged,  that 
it  woukl  require  several  months  to  repack  it  in  a 
condition  to  be  reshipped,  and  it  was  sold  by 
consent  of  the  masters  and  shippers;  and  the 
vessel,  having  taken  another  cargo  on  board, 
proceeded  on  a  diflerenl  voyage.  Held,  that  the 
underwriters  were  not  liable.  Jordan  v.  Warren 
Insurance  Company,  1  Story's  C.  C.  R.  342. 

188.  Underwriters  cannot  avail  themselves  of 
a  freight  earned  in  a  new  voyage,  which  they 
have  not  insured,  by  way  of  recompense  for 
losses  on  another  voyage,  which  they  have  in 
sured,  and  which  has  already  terminated.  Thus, 
where  freight  was  insured  at  and  fiom  New  Or- 
leans to  Havre,  and  the  ship,  meeting  with  an 
accident,  put  back,  and  another  voyage  to  Eng- 
land was  substituted,  on  which  freight  was 
earned,  it  was  held,  that  the  underwriters  were 
not  Qptitled  to  the  freight  of  the  substituted 
voyage,  as  in  the  nature  of  a  salvage  ireight. 
Ibid. 

189.  Underwriters  take  no  risk  wjth  regard 
to  the  length,  retardation,  or  interruption  of  a 
voyage,  if  it  be  subsequently  resumed,  or  be 
capable  of  being  resumed.     Ibid. 

190.  In  cases  of  necessity  or  calamity,  during 
the  voyage,  the  master  is  by  law  created  agent 
for  the  benefit  of  all  concerned;  and  his  acts 
done  under  such  circumstances  in  the  exercise 
of  a  sound  discretion,  are  binding  upon  all  the 
parties  in  interest  in  the  voyage.     Ibid. 

191.  Where  a  cargo  is  so  much  injured,  that 
it  will  endanger  the  safety  of  the  ship  and  cargo, 
or  it  will  become  utterly  worthless,  it  is  the  duty 
of  the  master  to  land  and  sell  the  cargo  at  the 
place  where  the  necessity  arises,  even  although 
it  might  have  been  carried  to  the  port  of  desti- 
nation, and  there  landed.     Ibid. 

192.  The  shipper  has  no  right  to  demand  the 
cargo  at  an  intermediate  port,  without  paying 
full  freight,  whether  it  be  damaged  or  not.  Ibid. 

193.  A  policy  of  insurance  upon  "outfits," 
and  upon  '-catchings,"  substituted  for  the  outfits 
in  a  whaling  voyage,  protects  the  "blubber,"  or 
pieces  of  whale  flesh,  cut  from  the  whale  and 
on  deck.  Rogers  v.  Mechanics'  Insurance  Com- 
pany, 1  Story's  C.  C.  R.  603. 

194.  Query,  Whether  the  blubber  stowed  on 
deck,  or  stowed  in  the  proper  place  below  deck, 
would  be  covered  by  a  policy  of  insurance  on 
"cargo."     Ibid. 

195.  The  usage  or  custom  of  a  particular  port, 
in  a  particular  trade,  is  not  such  a  usage  or  cus- 
tom as  will,  in  contemplation  of  law,  limit,  or 
control,  or  qualify,  the  language  of  contracts  of 
insurance.  It  must  be  some  known  general 
usage  or  custom  in  the  trade,  both  applicable  to 
all  ports  of  the  state,  and    so  notorious  as  to 
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afTord  a  presumption,  that  all  contract?  of  insu- 
rance in  that  trade  are  made  with  reference  to 
it,  as  a  part  of  the  policy.     Ibid. 

196.  If  the  master  of  a  vessel  set  sail  on  a 
voyage,  with  a  crew  in  such  a  state  of  intoxica- 
tion, as  disables  them  at  the  time  for  the  proper 
performance  of  the  ship's  duty,  and  any  disaster 
arise  therefrom,  it  seems,  that  any  loss  from  that 
disaster  would  not  be  recoverable  from  the  un- 
derwriters, under  the  common  form  of  policies 
of  insurance.  United  States  v.  Hunt,  2  Story's 
C.  C.  R.  120. 

197.  Over-valuation,  and  misrepresentation  of 
the  value  of  the  subject-matter  of  insurance,  al- 
though they  afTord  no  conclusive  proof  of  fraud, 
afford  a  very  strong  presumption  thereof.  Ocean 
Insurance  Company  v.  Field,  2  Story's  C.  C.  R.  59. 

2.  If'liat  may  be  Insured,  and  by  whom  Insurance 
may  be  made. 

198.  L.  and  P.,  at  the  time  an  insurance  was 
made  for  them  against  loss  by  fire,  were  entitled 
to  one-third  of  the  property  by  deed,  and  to  two- 
thirds  as  mortgagees;  but  one  moiety  of  the 
whole  was  held  under  an  agreement  which  had 
not  been  complied  with,  and  which  purported 
on  its  face  to  be  void,  if  not  complied  with;  but 
the  other  contracting  party  had  not  declared  it 
void,  nor  called  for  a  compliance  with  it.  L. 
and  P.  had  an  insurable  interest  in  the  property. 
Columbian  Insurance  Company  v.  Lawrence,  2 
Peters,  46. 

199.  That  an  equitable  interest  may  be  in- 
sured, is  admitted ;  and  the  court  can  perceive 
no  reason  which  excludes  an  interest  held  under 
an  executory  contract.  While  the  contract  sub- 
sists, the  person  claiming  under  it  has,  undoubt- 
edly, a  substantial  interest  in  the  property.  If 
it  be  destroyed,  the  loss,  in  contemplation  of 
law,  is  his.  If  the  purchase  monej^  be  paid,  it 
is  his  in  fact.  If  he  owes  the  purchase  money, 
the  property  is  equivalent,  and  is  still  valuable 
to  him.  The  embarrassment  of  his  affairs  may 
be  such,  that  his  debts  may  absorb  all  his  pro- 
perty; but  this  circumstance  has  never  been 
considered  as  proving  a  want  of  interest  in  it. 
The  destruction  of  the  property  is  a  real  loss  to 
the  person  in  possession,  who  claims  title  under 
an  executory  contract;  and  the  contingency, 
that  his  title  ma)-  be  defeated  by  subsequent 
events,  does  not  prevent  this  loss.     Ibid. 

200.  A  person,  who  has  a  lien  on  the  cargo 
)f  a  vessel  for  advances  and  engagements,  may 

■cover  it  by  an  insurance  on  goods.  Russell  v. 
The  Union  Insurance  Company,  4  Dail.  421. 

201.  The  master  of  a  vessel,  to  whom  pro- 
perty shipped  on  boartl  of  a  vessel  under  his 
command  is  to  be  consigned,  in  the  absence  of 
proof  that  the  owner  of  the  property  had  not 
given  authority  to  order  insurance,  has  an  in- 
surable interest  in  the  property  on  board  his 
vessel;  and  this  interest  is  sufficient  to  authorize 
the  recovery  of  a  loss  on  the  policy.  Buck  ^ 
Hedrick  v.  The  Chesapeake  Insurance  Company,  1 
Peters,  163. 

202.  The  term  "interest,"  as  used  in  applica- 
tion to  th(j  right  to  insure,  does  not  necessarily 
impl)  property  in  the  subject  of  insurance.  Ibid 


203.  If  the  trade  in  which  the  vessel  is  to  be 
engaged,  during  the  voyage  insured,  be  contrary 
to  the  municipal  law,  or  laws  of  natiojis,  a  policy 
on  the  ship,  efjually  with  one  on  the  cargo,  the 
particular  subject  of  interdiction,  is  void.  (Jray 
V.  Sims  et  al.,  3  Wash.  C.  C.  R.  276. 

204.  An  averment  that  the  plaintifl's  have  an 
entire  interest  in  themselves,  in  the  subject  in- 
sured, is  not  supported  by  proof  of  a  joint  interest 
wilh  others.  Catlctt  v.  The  Pacific  Insurance 
Company,  1  Paine's  C.  C.  R.  594. 

2U5.  Nor  is  an  averment  of  a  joint  interest 
with  others,  sustained  by  proof  of  a  sole  interest. 
Ibid. 

206.  Two  purchased,  separately,  each  a  moiety 
of  the  cargo,  which  was  specie,  and  insttucted 
their  agent  to  get  it  insured  on  their  joint  ac- 
count. The  agent  effected  the  insurance,  but 
the  policy  was  expressed  to  be  on  account  of 
owners.  Afterwards,  one  of  them  transferred 
half  his  share  to  the  person  who  was  to  go  in 
the  vessel  as  supercargo.  Held,  that  the  term 
"owners"  was  descriptive  of  the  persons  intend- 
ed to  be  insured  ;  and  referring  to  matters  out 
of  the  policy,  was  open  to  explanation  by  ex 
trinsic  proof.     Ibid. 

207.  As  the  underwriters  understood,  when 
they  made  the  insurance,  that  it  was  on  account 
of  the  plaintiffs  only,  it  was  held,  they  could  not 
set  up  that  the  supercargo  became  an  owner  be- 
fore the  commencement  of  the  risk.     Ibid. 

208.  The  bill  of  lading,  on  its  face,  and  the 
other  papers,  showed  that  the  interest  of  the 
three  owners,  after  shipment,  was  joint;  but 
there  was  an  endorsement  on  the  bill  of  lading, 
stating  that  half  the  cargo  was  the  property  of 
one.  and  the  other  half  belonged  to  the  other 
two.  Held,  that  the  endorsement  was  intended 
only  to  show  the  extent  of  each  owner's  interest ; 
and  that  the  separate  purchase  of  the  cargo,  to- 
gether with  the  endorsement,  did  not  prove  their 
interests  to  be  several.     Ibid. 

209.  A  policy  in  the  name  of  one  joint  owner, 
"as  property  may  appear,"  without  a  clause 
stating  the  insurance  to  be  for  the  benefit  of  all 
concerned,  does  not  cover  the  interest  of  another 
joint  owner.  Each  partner  has  a  right  to  insure 
joint  property.  Graves  et  al.  v.  The  Boston  Ma- 
rine Ins.  Co.,  2  Cranch.  419;   1  Cond.  Rep.  435. 

210.  A  master,  in  his  character  as  master,  has 
no  authority  to  procure  insurance;  nor  is  he  in 
any  sense  an  agent  for  such  purpose,  or  in  any 
way  connected  with  it.  General  Interest  Ins. 
Co.  V.  Ruggles,  12  Wheat.  408;  6  Cond.  Rep. 
554. 

211.  By  a  policy  on  a  vessel  and  cargo,  a  party 
having  a  lien  for  advances,  or  a  special  owner- 
ship and  possession,  may  protect  his  interest  in 
the  vessel  and  cargo  to  the  extent  of  his  advances 
and  lien.  Seamans  v.  Lovings  et  al..  1  Mason's 
C.  C.  R.  127. 

212.  The  assured  must  have  a  subsisting  in- 
terest at  the  time  when  the  policy,  by  its  terms, 
would  attach,  otherwise  it  will  be  void  for  want 
of  an  interest;  and  such  an  interest,  subse- 
quently acquired,  will  not  aid  it.     Ibid. 

213.  If  a  policy  be  for  A  and  B.  or  whom  it 
may  concern,  and    made  by  an  agent  without 
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any  warranty  or  representation  of  national  cha- 
racter, it  will  cover  the  interest  of  any  person, 
whether  American  or  foreigner,  who  has  autho- 
rized the  insurance.     Ibid. 

214.  One  who  is  part  owner  and  ship's  hus- 
band, may  insure  the  whole  cargo;  but  if  the 
warranty  is  that  the  property  is  American,  and 
the  joint  owners  are  Spanish,  the  warranty  is 
violated.  Calbrailli  v.  Grade,  1  Wash.  C.  C.  R.  98. 

215.  Seamen  cannot  insure  their  wages.  2 
Adra.  Decis.  276. 

3.  In  what  Name  Insurance  should  be  made. 

216.  An  action  on  a  policy  of  insurance  may 
be  brought  in  the  name  of  the  principal,  though 
the  agent  only  is  named  in  the  policy,  the  policy 
not  being  under  seal.  And  the  courts  of  the 
United  Stales  wiil  entertain  jurisdiction,  where 
the  principal  is  a  citizen  of  a  different  state  from 
that  of  the  defendant,  although  the  agent  is  of 
the  same  state.  Ruan  v.  Gardner,  1  Wash.  C. 
C.  R.  147. 

4.   Termination  of  the  Voyage  Insured. 

217.  A  policy  on  goods,  to  be  safely  landed  at 
Leghorn,  is  discharged  by  landing  them  at  the 
Lazaretto,  that  being  the  usage  of  the  trade. 
Grade  v.  The  Marine  Ins.  Co.  of  Baltimore,  8 
Cranch,  75;  3  Cond.  Rep.  39. 

218.  The  termination  of  the  voyage  as  to  the 
ship,  does  not  necessarily  terminate  the  risk  on 
the  goods;  that  may  continue  when  the  voyage 
on  the  ship  is  ended.  Its  teimiiiation  depends 
on  the  intention  of  the  parties,  and  this  intention 
must  be  found  in  their  contract.     Ibid. 

5.  Warranty  and  Representation. 

219.  A  misrepresentation,  not  averred  to  be 
mateiial,  is  no  bar  to  an  action  on  a  policy;  a 
misrepresentation,  to  have  efl'ect,  must  be  mate- 
rial to  the  risk  of  the  voyage.  Hodgson  v.  The 
Marine  Ins.  Co.  of  Baltimore,  5  Cranch,  100;  2 
Cond.  Rep.  195. 

220.  An  attempt  to  enter  a  blockaded  port  is 
a  breach  of  the  warranty  of  neutrality,  and  dis- 
charges the  underwriters.  Maryland  Ins.  Co.  v. 
Wood,  7  Cranch,  402;  2  Cond.  Rep.  548. 

221.  Ill  an  action  upon  a  policy  of  insurance 
on  property  warranted  neutral,  '■'■  [)roof  of  which 
is  to  be  required  in  the  United  States  only,"  a 
sentence  of  condemnation,  in  a  foreign  court  of 
admiralty,  upon  the  blockade,  is  not  conclusive 
evidence  of  a  breach  of  neutrality.     Ibid. 

222.  An  American  ship,  warranted  to  be  Ame- 
rican property,  is  impliedly  warranted  to  con- 
duct herself  during  the  voyage  as  an  American  ; 
and  an  attempt  to  enter  a  blockaded  port,  know- 
ing it  to  be  blockaded,  forfeits  that  character. 
Fitzsimmons  v.  The  Newport  Ins.  Co.,  4  Cranch, 
185  ;  2  Cond.  Rep.  78. 

223.  Upon  an  action  on  a  valued  policy,  if  a 
misrepresentation  of  the  age  and  toiniage  of  the 
vessel,  whereby  the  underwriters  were  induced 
to  agree  to  a  high  valuation,  be  a  defence,  it  is 
at  law,  antl  not  in  equity.  Marine  Ins.  Co.  of 
Alexandria  \.  Hodgson,  7  Cranch,  332:  2  Cond. 
Rep.  516. 

224.  If  the  interest  of  one  joint  owner  is  in- 
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sured,  and  if  that  interest  be  neutral,  it  is  no 
breach  of  the  warranty  of  neutrality,  if  the  other 
joint  owner,  whose  interest  is  not  insured,  is  a 
belligerent.  The  insured  is  not  uiulerstood  to 
warrant  that  the  whole  cargo  is  neutral,  but  that 
the  interest  insured  is  neutral.  Livingston  el  al. 
V.  The  Maryland  Ins.  Co.,  6  Cranch,  274 ;  2  Cond. 
Rep.  370. 

225.  In  general,  concealment  of  papers  is  a 
breach  of  warranty.     Ibid. 

226.  If  the  assured  represent  the  whole  cargo 
to  be  neutral,  or  if  they  conceal  the  interest  of  a 
belligerent  where  it  ought  to  be  disclosed,  the 
effect  of  the  misrepresentation  and  concealment 
on  the  policy  depends  on  its  materiality  to  the 
risk.  This  question  of  materiality  must  be  de- 
cided by  a  jury,  inider  the  direction  of  the  court. 
Maryland  Ins.  Co.  v.  Ruden^s  Adm''r,  6  Cranch, 
338  ;  2  Cond.  Rep.  392. 

227.  That  only  can  be  a  warranty  which  is 
introduced  into  the  policy.     Ibid. 

228.  To  constitute  a  representation  in  making 
insurance,  there  should  be  an  affirmance  or  de- 
nial of  some  fact,  or  an  allegation  which  would 
plainly  lead  the  mind  to  the  same  conclusion. 
Livingston  et  al.  v.  The  Maryland  Ins.  Co.,  7 
Cranch,  506;  2  Cond.  Rep.  589. 

229.  A  false  representation,  though  no  breach 
of  conteact,  if  material,  avoids  the  policy  on  the 
ground  of  fraud,  or  because  the  insurer  has  been 
misled  by  it.     Ibid. 

230.  The  warranty  of  neutrality  extends  not 
only  back  to  the  fact  that  the  property  is  neutral, 
but  that  the  conduct  of  the  voyage  shall  be  such 
as  to  protect  and  preserve  its  neutral  character. 
If  the  papers  to  cover  the  property  as  neutral  be 
denied  by  a  belligerent,  and  the  property  is 
thereby  thrown  into  jeopardy,  such  conduct  con- 
stitutes a  breach  of  warranty.     Ibid. 

231.  When  there  has  been  a  bona  fide  seizure 
and  detention  for  and  on  account  of  illicit  or  con- 
traband trade,  and  by  a  clause  in  the  policy  of 
insurance,  it  was  agreed  that  ''the  assurers 
should  not  be  liable  for  any  charge,  damage,  or 
loss,  which  may  arise  in  consequence  of  seizure 
or  detention  for  or  on  account  of  illicit  trade,  or 
trade  in  articles  contraband  of  war  ;"  a  sentence 
of  condemnation  or  acquittal,  or  other  regular 
proceeding  to  adjudication,  is  not  necessary  to 
discharge  the  underwriters.  If  the  seizure  or 
detention  be  lawfully  made  for  or  on  account  of 
illicit  or  contraband  trade,  all  charges,  damages, 
and  losses  consequent  thereon,  are  within  the 
scope  of  the  exception.  They  are  properly  at- 
tributable to  such  seizure  and  detention  as  the 
primary  cause,  and  relate  back  thereto.  If  the 
underwriters  be  discharged  from  the  primary 
hostile  act,  they  are  discharged  from  the  conse- 
quences of  it.     Ibid. 

232.  Insurance  was  effected  in  Boston,  Mas- 
sachusetts, on  the  ship  Dawn,  from  New  York 
to  the  Pacific  Ocean,  on  a  whaling  voyage,  and 
until  her  return.  The  letter  ordering  insurance 
was  written  in  New  York,  by  the  owner  of  the 
ship  who  resided  there,  and  the  ship  was  repre- 
sented to  be  a  ''coppered  ship."  The  ship,  on 
the  outward  passage,  struck  at  the  Cape  de  Verd 
Islands,  and  knocked  off  a  part  of  her  false  keel, 
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but  proceeded  on  her  voyage,  and  continued 
cruisinsf.  and  encountered  some  heavy  weather, 
until  she  was  (iiially  compelled  to  return  to  the 
Sandwich  Islands,  wliere  she  arrived  in  a  leaky 
condition  ;  and  upon  examination  by  competent 
surveyors  she  was  found  to  be  so  entirely  per- 
forated by  worms  in  her  keel,  stem  and  stern 
post,  and  some  of  her  planks,  as  to  be  wholly 
mnavigable;  and  being  incapable  of  repair  at 
that  place,  she  was  condemned  and  sold.  The 
vessel,  on  her  outwanl  voyage  had  put  into  St. 
Salvador,  and  both  at  the  Cape  de  Verds,  and  at 
St.  Salvador,  her  bottom  was  examined  bv  swim- 
mers. It  was  in  evidence,  that  the  terms,  "a 
coppered  ship,"  had  a  different  meaninjz,  and 
were  differently  understood  in  Boston  and  in 
New  York.  Held,  that  the  assured,  in  making 
the  representation  in  the  letter,  was  bound  by 
the  usage  and  meaning  of  the  terms  contained 
therein,  in  New  York  where  the  letter  was  writ- 
ten and  his  ship  was  moored  •  and  not  by  those 
of  Bo.>ton,  where  the  insurance  was  effected. 
HazanVs  AdmWs  v.  The  Neiv  England  Blarine 
Ins.  Co.,  8  Peters,  557. 

233.  A  representation  to  obtain  an  insurance, 
whether  it  be  made  in  writing  or  by  parol,  is 
collateral  to  the  policy;  and  as  it  must  always 
influence  the  judgment  of  underwriters  in  regard 
to  the  risk,  it  must  be  substantially  correct.  It 
differs  from  an  express  warranty ;  as  that  al- 
ways makes  a  part  of  the  policy,  and  must  be 
strictly  and  literally  performed.     Ibid. 

234.  The  underwriters  are  presumed  to  know 
the  usages  of  foreign  ports  to  which  insured  ves- 
sels are  destined;  also  the  usages  of  trade,  and 
the  political  condition  of  foreign  nations.  Men 
who  engage  in  this  business  are  seldom  ignorant 
of  the  risks  they  incur;  and  it  is  their  interest 
to  make  themselves  acquainted  with  the  usages 
of  the  different  ports  of  their  own  country,  and 
also  those  of  foreign  countries.  This  knowledge 
is  essentially  connected  with  their  ordinary  bu- 
siness; and  by  acting  on  the  presumption  that 
they  possess  it,  no  violence  or  injustice  is  done 
to  their  interests.     Ibid. 

235.  It  is  upon  the  representation  that  the  un- 
derwriters are  enabled  to  calcnlate  the  risk,  and 
fix  the  amount  of  the  premium  ;  and  if  any  fact 
material  to  the  risk  be  misrepresented,  either 
through  fraud,  mistake  or  negligence,  the  policy 
is  avoided.  It  is  therefore  immaterial  in  what 
way  the  loss  may  arise,  where  there  has  been 
such  a  misrepresentation  as  to  avoid  the  policy. 
Ibid. 

236.  Wherever  the  underwriter  has  know- 
ledge of  the  cover  of  neutral  property  under  bel- 
ligerent papers,  and  assents  to  it,  as  is  done  in 
all  the  cases  in  which  it  is  demanded  by  the 
usage  of  trade,  he  waives  all  his  rights  nnder 
the  warranty.  Livingston  v.  The  Maryland  Ins. 
Co.,  7  Cranch,  506;  2  Cond.  Rep.  589. 

237.  If  a  representation  as  to  the  destination 
of  a  ship  be  true  at  the  time,  it  is  sufficient,  al- 
though another  destination,  if  not  fraudulently 
made,  should  ultimately  be  given.  Hubbard  v. 
Coalidiie  et  al.,  2  Gallis.  C.  C.R.  353. 

238.  The  assured  having  stated  to  the  under- 
writers, in  answer  to  some  general   inquiries. 


"  that  he  had  no  knowledge  the  ship  would  call 
at  the  Cape,  and  knew  of  no  motive  for  calling 
there,  &c.,''  showing  to  them  the  letter  which 
contained  the  only  information  he  possesseil  on 
the  subject,  was  not  a  misrepresentation,  al- 
though the  letter  might  be  considered  as  imply- 
ing an  intention  to  stop  at  the  Cape.     Ibid. 

239.  On  a  policy  '-'on  goods  at  and  from  Ha- 
vana to  Carthagena,  and  al  and  fiom  thence  to 
Philadelphia,  with  leave  to  touch  at  Laguira, 
and  one  or  more  ports  on  the  Spanish  Main,  and 
the  West  India  islands,  warranted  American 
property,  proof  whereof  to  be  made  in  any  of 
the  courts  of  the  United  States,  if  questioned  ;" 
the  vessel  was  caplured  on  her  voyage  to  Car- 
thagena, by  a  French  privateer,  and  recaptured 
by  a  British  privateer,  carried  into  a  British  port, 
and  libelled  as  enemy's  property.  A  claim  was 
put  in  by  FI.,  a  Spaniard,  who,  by  the  charter- 
party,  had  been  constituted  supercargo  and  con- 
signee of  the  cargo,  and  was  appointed  to  man- 
age the  concerns  of  the  owners.  He  swore  that 
the  cargo  belonged  to  himself,  a  subject  of  the 
king  of  Spain;  and  the  vessel  to  another  person, 
also  a  subject  of  the  king  of  Spain,  and  claimed 
restitution.  The  property  was  finally  condemned 
on  the  ground  of  reciprocity,  as  Spain  did  not 
restore  the  property  of  a  friend  taken  from  an 
enemy.  Held,  that  under  the  clause  in  the  pol- 
icy, the  condemnation  is  not  conclusive  in  our 
courts  to  falsify  the  warranty,  which  the  assured 
is  still  at  liberty  to  vindicate;  the  underwriters 
may,  nevertheless,  read  the  proceedings  in  evi- 
dence, though  they  are  not  conclusive :  that  the 
condemnation  and  loss  of  the  property  being  oc- 
casioned solely  by  the  conduct  of  the  super- 
cargo, the  agent  of  the  insured,  and  that  by  an 
nnfonnded  claim,  and  false  allegation,  and  those 
in  direct  repugnance  to  the  warranty,  when,  if 
he  had  stated  the  truth,  restoration  would  have 
been  decreed,  the  underwriters  were  discharged: 
that  the  allegation,  that  an  American  on  board 
was  the  real  captain,  and  the  only  agent  of  the 
insured,  but  who  made  no  claim  in  his  behalf, 
could  not  avail  the  plaintiff;  for  it  was  his  duty 
to  ufiake  such  claim,  and  his  omission  is  the 
same,  as  if  by  his  acts  he  had  produced  the 
condemnation  :  that,  by  the  warranty  of  Ameri- 
can or  neutral  property,  the  assured  engages  it 
shall  not  lose  that  character  during  the  vo)-age 
insured,  by  any  act  or  omission  of  the  assured, 
or  any  of  his  agents:  that  it  should  have  all  the 
necessary  documents  to  establish  its  neutrality, 
if  questioned,  required  by  treaties  or  the  laws  of 
nations.     Ibid. 

240.  When  property  is  '•  warranted  by  the  as- 
sured free  from  any  charge,  damage  or  loss, 
which  may  arise  in  consequence  of  a  seizure  or 
detention,  for  or  on  account  of  any  illicit  trade  ;" 
to  constitute  a  breach  of  this  warranty,  both  the 
illicit  trade  and  the  fact  of  seizure,  must  concur. 
Graham  v.  The  Pennsylvania  Ins.  Co.,  2  Wash. 
C.  C.  R.  113. 

241.  Where  goods  insured  are  warranted  free 
from  any  loss  which  may  arise  in  consequence 
of  seizure  or  detention  for  or  on  account  of  any 
illicit  or  prohibited  trade,  it  is  immaterial  whe- 
ther the  assured  does  or  does  not  know  that  the 
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trade  was  prohibited.     Smith  v.  The  Delaware 
Ins.  Co.,  3  Wash.  C.  C.  R.  127. 

242.  Such  a  warranty  amounts  to  a  stipula- 
tion that  the  traiie  in  which  the  assured  shall 
engajre  shall  be  lawful  to  the  purpose  of  protect- 
ing the  property  insured  ;  that  it  shall  not  only 
be  lawful  in  fact,  but  that  it  shall  not  become 
otherwise  by  the  misconduct  of  the  insured,  or 
from  want  of  all  the  necessary  documents  re- 
quired by  the  laws  and  regulations  of  the  coun- 
try to  legitimate  it.     Ibid. 

243.  So  the  warranty  is  broken  if  the  seizure 
be  made  on  account  of  illicit  or  prohibited  trade  ; 
although  the  vessel  had  not  broken  bulk,  nor 
had  any  act  been  done  which  amounted  to  actual 
trading.     Ibid. 

244.  A  misrepresentation  to  avoid  a  policy 
must  not  only  be  false  in  fact,  but  must  be  ma- 
terial to  the  rate  of  piemium;  or  as  offering  a 
false  inducement  to  the  underwriter  to  take  the 
risk.  A  mere  expression  of  opinion  as  to  the 
premium  which  would  he  required  in  other 
places,  cannot  amount  to  such  misrepresentation. 
Clason  ct  al.  v.  Smilh,  3  Wash.  C.  C.  R.  156. 

245.  Every  warranty  in  a  policy  of  insurance, 
whether  express  or  implied,  constitutes  a  condi- 
tion precedent;  and  the  assureil  cannot  recover 
from  the  underwriter  without  averring  and  prov- 
ing performance  of  such  stipulation.  Crais  v. 
The  United  States  Ins.  Co.,  Peters'  C.  C.  R.  410. 

246.  If  the  agent,  in  procuring  insurance,  re- 
presents that  the  ship  was  not  to  sail  until  four 
days  after  another  vessel  which  came  from  the 
same  port  had  arrived  ;  and.  in  point  of  fact, 
she  sailed  four  days  before,  and  the  difference 
of  sailing  is  material  to  the  ri-ssk,  the  policy  is 
void.  Baxter  v.  New  England  Ins.  Co..  3  Ma- 
son's C.  C.  R.  96. 

247.  If  a  party,  knowing  that  his  agent  is 
about  to  procure  insurance  for  him,  withholds 
information  for  the  purpose  of  misleading  the 
underwriter,  it  is  a  fraud,  and  vitiates  the  insur- 
ance. M'-Lanahan  v.  Ike  Universal  Ins.  Co.,  1 
Peters,  185. 

248.  Where  a  party  orders  insurance,  and 
afterwards  receives  intelligence  material  to  the 
risk,  or  has  knowledge  of  a  loss,  he  ought  to 
communicate  it  to  the  agent  by  due  and  reasona- 
ble diligence,  to  be  judged  under  all  the  circum- 
stances of  each  particular  case,  if  it  can  be  com- 
municated, for  the  purpose  of  countermanding 
the  order,  or  laying  the  circumstances  before  the 
underwriter.     Ibid.  185. 

249.  What  constitutes  due  and  reasonable  dili- 
gence is  a  question  of  fact  for  the  jury.  Ibid. 
186. 

250.  The  accidental  concealment  of  the  time 
of  the  sailing  of  a  vessel  would  not  prejudice  the 
insurance,  unless  material  to  the  risk  ;  if  frau- 
dulently intended,  it  might  not  mislead  ;  and 
whether  fraudulent  or  not,  is  matter  of  fact  for 
the  jury.     Ibid.  188. 

251.  The  material  ingredients  of  a  question 
of  the  importance  of  concealing  the  time  of  a 
vessel's  sailing,  are  mi.xed  up  of  nautical  skill, 
information,  and  experience;  and  are,  in  no 
sense,  judicially  cognizable  as  matters  of  law. 
It  seems  that  this  question  does  not  cease  to  be 


a  question  of  fact  when  the  vessel  is  to  sail  from 
a  port  abroad.     Ibtd.  188. 

252.  The  question  of  the  materiality  of  the 
time  of  the  sailing  of  the  ship  to  the  risk,  is  a 
question  for  the  jury  under  the  direction  of  the 
court,  as  in  other  cases.  The  court  may  aid  the 
jijdgment  of  the  jury  by  an  exposition  of  the 
nature,  bearing,  and  pressure  of  the  facts;  but 
it  has  no  right  to  supersede  the  exercise  of 
that  judgment,  and  to  direct  an  absolute  verdict 
as  upon  contested  matters  of  facts,  resolving  it- 
self into  a  mere  point  of  law.     Ibid.  191. 

253.  In  all  treatises  on  insurance,  and  in  all 
the  cases  in  which  the  question  has  arisen,  the 
principle  is,  that  a  misrepresentation  which  is 
material  to  the  risk  avoids  the  policy.     Ibid.  49. 

254.  In  a  policy  on  a  ship,  there  is  always  an 
implied  representation  that  the  ship's  papers  dis- 
close the  true  legal  ownership.  Ohl  v.  The  Eagle 
Ins.  Co.,  4  Mason's  C.  C.  R.  172. 

255.  Policy  of  insurance,  whereby  the  plain- 
tiffs, for  whom  it  may  concern,  "insured  ten 
thou.sand  dollars,  viz :  two  thousand  three  hun- 
dred and  twenty-six  dollars  on  the  cargo,  and 
one  thou.sand  eight  hundred  and  sixty  dollars  on 
the  freight,  and  five  thousand  eight  hundred  and 
fourteen  dollars  on  the  profits  on  board  the  brig 
Dick,  freight  valued  at  thirty  thousand  dollars, 
ancrprofits  at  twenty-five  thousand  dollars,  pre- 
mium included,  at  and  from  her  port  or  ports  of 
loading  in  Europe,  to,  at,  and  from  port  or  ports, 
place  or  places,  the  risk  to  continue  for  the  term 
of  eighteen  months,  and  to  attach  on  merchan- 
dise or  specie,  both  or  either,  warranted  Ameri- 
can property.  It  is  understood  that  the  assured 
are  owners  of  the  cargo,  but  the  valuation  of 
freights  and  profits  hereby  agreed  to  shall  be 
binding,  whether  the  lading  of  the  vessel  is  the 
property  of  the  assured  or  others,  or  whethefj 
at  the  time  of  the  loss,  there  shall  be  any  cargo 
on  board  or  not."  The  warranty  extends  to  all 
the  cargo  put  on  board  on  which  the  policy  was 
to  attach.  Query,  whether  it  does  not  apply  to 
all  the  subjects  insured.  Bayard  v.  The  Massa- 
chusetts Fire  and  Marine  Ins.  Co.,  4  Mason's  C. 
C.  R.  256. 

256.  If  a  party  makes  a  representation  on  the 
information  of  others,  and  states  it  not  as  known 
to  him,  but  merely  as  information  ;  the  repre- 
sentation is  not  falsified,  so  as  to  avoid  the  insur- 
ance, if  the  fact  is  not  so,  but  the  party  has  given 
his  information  truly.  Tidmarsh  v.  The  Wash- 
ington Ins.  Co.,  4  Mason's  C.  C.  R.  439. 

257.  Where,  in  a  written  application  for  in- 
surance on  a  ship,  she  is  represented  as  "a  cop- 
pered ship,"  the  meaning  of  this  representation 
is  to  be  understood  according  to  the  ordinary 
sense  and  usage  of  these  terms  in  the  place 
where  the  insurance  is  made;  unless  the  under- 
writer knows  that  a  different  sense  and  usage 
prevail  in  the  place  in  which  the  ship  is  then 
lying,  and  in  which  the  owner  resides,  and  from 
which  he  writes,  asking  for  the  insurance;  or 
has  some  other  knowledge  that  the  owner  uses 
them  in  a  different  sense  from  that  which  pre- 
vails in  the  place  where  the  insurance  has  been 
made.  Hazard  v.  The  Neiv  England  Marine  Ins. 
Co.,  1  Sumner's  C.  C.  R.  218. 
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258.  If  the  uiKlerwiitei-  lias  been  misled  in  a 
matter  material  to  the  lit-k,  by  supposinj^  the 
terms  of  the  representation  used  in  the  sense  of 
the  place  where  the  application  was  made,  and 
if  the  policy  was  underwritten  by  mistake, 
founded  on  such  supposition,  and  the  owner, 
who  procured  the  insurance,  intended  to  use  the 
terms  in  a  iliflerent  sense;  then  the  policy  is 
void  as  founded  in  mutual  mistake.     Ibid. 

259.  It  is  essential  to  the  validity  of  a  con- 
tract, that  the  parties  to  it  should  have  consented 
to  the  same  subject-matter  in  the  same  sense; 
they  must  have  contracted  ail  idem.     Ibid. 

260.  A  vessel  was  insured  from  A  to  B  and 
tier  port  of  discharge  in  the  United  States.  She 
went  to  C  and  took  in  a  return  cargo  for  D,  and 
stopped  at  S.  on  the  return  voyage.  The  under- 
writers signed  a  memorandum  that  the  deviation 
to  S.  should  not  prejudice  the  insurance,  the  ves- 
sel having  .sailed  from  thence  to  E.  There  was 
a  total  loss  by  shipwreck.  Held,  that  the  memo- 
randum did  not  help  the  deviation  of  going  to 
C  instead  of  B  ;  and  that  the  misstatement  of  the 
return  voyage  being  to  E  made  the  memorandum 
of  no  etTect.  Glulden  v.  The  Manufacturers'  Ins. 
Co.,  1  Sumner's  C.  C.  R.  2.32. 

261.  A  contract  of  insurance  made  upon  a 
voyage  which  is  opposed  to  the  common,  statute, 
or  "maritime  laws  of  the  country  where  it  is 
efTected,  is  void.  Cra/g  v.  The  United  States  Ins. 
Co.,  Peters'  C.  C.R.  411. 

262.  The  meaning  of  the  warranty  of  neu- 
trality is,  that  the  property  insured  is  neutral  in 
fact,  and  shall  be  so  in  appearance  and  conduct; 
that  the  property  shall  belong  to  neutrals;  that 
it  shall  be  so  documented  as  to  prove  its  neutral- 
ity; and  that  no  act  of  the  insured  or  of  his 
agents  shall  be  done  which  can  legally  compro- 
mise its  neutrality.  Schwartz  v.  The  Ins.  Co.  of 
North  America,  3  Wash.  C.  C.  R.  117. 

263.  A  warranty  of  neutrality  is  broken  by 
unneutral  conduct  in  the  assured.     Ibid. 

264.  If  a  seizure  is  made  within  the  territo- 
ries of  a  foreign  government  on  account  of  illicit 
trade,  it  cannot  be  said  the  warranty  is  not 
broken  because  the  seizure  was  not  made  before 
the  vessel  arrived  at  her  port  of  destination,  or 
before  she  could  do  something  which  amounted 
to  an  actual  trading.  S7niih  v.  The  Delaware  Ins. 
Co.,  3  Wash.  C.  C.^R.  127. 

265.  In  case  of  warranty  of  neutrality  only, 
the  parties  have  a  view  to  the  laws  of  nations 
and  subsisting  treaties;  and  the  insured  engages 
only  that  the  property  is  neutral  for  the  purpose 
of  being  protected  ;  and,  in  fulfilling  this  engage- 
ment, the  insured  can  never  be  surprised  by  want 
of  proper  documents,  e.vcept  by  his  own  neglect. 
Ibid. 

266.  A  warranty  against  illicit  or  prohibited 
trade  has  a  view  to  the  municipal  laws  and  ordi- 
nances of  the  country  where  the  trade  is  to  be 
carried  on  ;  and  foreigners  going  there  are  bound 
to  know  and  to  observe  those  laws.  The  war- 
ranty amounts  to  a  stipulation  that  the  trade  in 
which  the  assured  shall  be  engaged  shall  be  law- 
ful to  the  purpose  of  protecting  the  property  in- 
sured; and  that  it  shall  not  become  unlawful  by 
the  neglect  or  misconduct  of  the  insured.     Ibid. 


6.  Concealment. 

267.  If  the  assured  knows,  or  has  been  in- 
formed at  what  time  the  vessel  is  to  sail,  it  may 
be  very  material  to  the  risk  that  this  shall  be 
disclosetl ;  and,  if  material,  and  it  be  not  dis- 
closed, the  policy  is  void.  John.^on  v.  ThePha- 
nix  Ins.  Co.,  1  Wash.  C.  C.  R.  378. 

268.  If  there  be  any  particular  information  in 
the  possession  of  the  insured  respecting  a  gale 
likely  to  enhance  the  danger,  materially  tliflerent 
from' that  possesseii  by  the  insurer,  and  such  as 
the  insurer  was  not  bound  to  know,  the  conceal- 
ment vitiates  the  policy.  Moses  v.  The  Dela- 
v:are  Ins.  Co.,  1  Wash.  C.  C.  R.  385. 

269.  A  letter  of  instructions  to  the  captain, 
containing  matter  which  would  expose  the  pro- 
perty to  risk,  under  the  principles  of  the  deci- 
sions of  the  British  admiralty  courts,  ought  to 
be  communicated  to  the  underwriters;  and  it  is 
immaterial  whether  those  decisions  were  con- 
sistent or  not  with  the  laws  of  nations,  as  that 
does  not  affect  the  risk  of  capture  and  loss.    Ibid. 

270.  If  the  fact  that  the  owners  of  the  pro- 
perty insured  as  neutral  are  resident  and  carry- 
ing on  trade  in  a  belligerent  country,  is  not  dis- 
closed to  the  underwriter,  the  concealment  is 
material,  and  avoids  the  policy.  Bauduy  v.  The 
Union  Ins.  Co.,  2  Wash.  C.  C.  R.  391. 

271.  The  not  exhibiting  to  the  insurers  the 
order  for  insurance  expressing  an  opinion  that 
"  the  vessel  was  rather  long  out,  though  not  un- 
cominon  at  this  season,"  is  not  a  material  con- 
cealment. The  insured  not  knowing  any  fact 
unknown  to  the  insurer.  Klcine  v.  The  Lancas- 
ter Ins.  Co.,  Circuit  Court  of  Pennsylvania. 

272.  If  a  policy  of  insurance  authorizes  a  ves- 
sel to  stop  at  a  particular  port,  it  is  not  necessary 
that  the  insured  disclose  that  she  will  call  there. 
Hubbard  et  al.  v.  Cootidge,  2  Gallis.  C.  C.  R.  353. 

273.  It  is  incumbent  on  the  assured  to  dis-' 
close  ail  the  facts  in  his  possession  which  are 
not  contained  or  implied  in  the  policy  itself;  but 
he  may  be  innocently  silent  as  to  facts  which 
the  policy  necessarily  imports.     Ibid. 

274.  The  underwriter  is  not  bound  to  inquire 
into  facts  which  he  may  suppose  material  to  the 
risk;  without  previous  information  of  the  cir- 
cumstances, he  could  not  know  what  inquiries 
would  be  pertinent.  Baxter  v.  The  New  Eng- 
land Ins.  Co.,  3  Mason's  C.  C.  R.  96. 

7.  Loss  by  Barratry. 

275.  The  steamboat  Lioness  was  insured  on 
her  voyage  on  the  western  waters,  particularly 
from  New  Orleans  to  Natchitoclies  on  the  Red 
river,  and  elsewhere,  "the  jMissouri  and  Upper 
Missouri  excepted,"  for  twelve  months.  One 
of  the  perils  insured  against,  was  '-fire."  The 
vessel  was  lost  by  the  explosion  of  gunpowder. 
By  the  court: — A  loss  by  fire,  where  the  fire 
was  directly  and  immediately  caused  by  the 
barratry  of  the  master  and  crew,  as  the  efficient 
agents  when  the  fire  was  communicated;  and 
occasioned  by  the  direct  act  and  agency  of  the 
master  and  crew,  intentionaJly  done  from  a  bar- 
ratrous purpose,  is  not  a  loss  witiun  the  policy. 
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if  banafry  is  not  insured  against.  Waters  v. 
The  Merchants'  Louisville  Ins.  Co.,  11  Peters,  213. 

276.  If  the  master  or  crew  should  barratrously 
bore  holes  in  the  bottom  of  a  vessel,  and  she 
shouhi  thereby  be  filled  with  water  and  sink, 
the  loss  would  probably  be  deemed  a  loss  by 
barratry,  and  not  by  the  peril  of  the  seas  or  of 
rivers,  though  the  waters  should  co-operate  in 
producing  the  sinking.     Ibid. 

211 .  All  the  definitions  in  the  English  or  Ame- 
rican authorities  agree  as  to  the  definition  of 
barratry,  to  wit:  that  fraud  must  be  a  constitu- 
ent to  the  act  of  barratry.  The  question  seems 
to  be  between  "dolus  and  culpa/'  which  of 
those  two  words  best  conveys  the  sense  of  the 
law.  The  Patapsco  Ins.  Co.  v.  Coulter,  3  Peters, 
230. 

278.  The  British  courts  have  adopted  the  safe 
and  legal  rule,  hi  deciding  that  where  the  policy 
covers  the  risk  of  barratry,  and  fire  is  the  proxi- 
mate cause  of  the  loss,  they  will  not  sustain  the 
defence  that  negligence  was  the  remote  cause, 
and  will  hold  the  assurers  liable  for  the  loss. 
Ibid.  236. 

279.  The  rule  that  a  loss,  the  proximate  cause 
of  which  is  a  peril  insured  against,  is  a  loss 
within  the  policy,  although  the  remote  cause 
may  be  negligence  of  the  master  or  mariners, 
has  been  affirmed'in  several  successive  cases  in 
the  English  courts.     Ibid.  237. 

280.  To  entitle  the  plaintiff  to  recover,  in  an 
action  on  a  policy  of  insurance,  the  loss  must  be 
occasioned  by  one  of  the  perils  insured  against. 
The  insured  cannot  recover  for  a  loss  by  bar- 
ratry, unless  the  barratry  produced  the  loss;  but 
it  is  immaterial  whether  the  loss  so  produced, 
occurred  during  the  continuance  of  the  barratry 
or  afterwards.  Swan  v.  The  Union  Ins.  Co.  of 
Maryland,  3  Wheat.  168;  4  Cond.  Rep.  221. 

281.  Barratry  is  an  act  committed  by  the 
master  or  mariners  of  a  ship,  for  some  unlawful 
or  fraudulent  purpose,  contrary  to  their  duty  to 
their  owner,  whereby  the  latter  sustains  an  in- 
jury. It  follows  from  the  very  terms  of  the 
definition,  that  barratry  cannot  be  committed  by 
a  master  who  is  owner  for  the  voyage,  because 
he  cannot  commit  a  fraud  against  himself. 
Marcardier  v.  The  Union  Ins.  Co.,  8  Cranch,  39; 
3  Cond.  Rep.  20. 

282.  To  constitute  barratry,  the  act  must  be 
fraudulent,  and  to  the  prejudice  of  the  owners. 
If  fraudulent,  it  is,  of  course,  a  criminal  viola- 
tion of  the  duty  which  the  master  owes  to  his 
employers.  It  is  not  essential  it  should  be  to 
the  interest  of  the  master;  if  it  be  so.  it  is  evi- 
dence of  fraud  ;  so  is  gross  negligence.  If  the 
question  turn  merely  on  the  fraud,  it  will  always 
be  necessary  to  look  at  the  motive.  If  it  be  to 
benefit  the  owner,  it  is  an  honest  though  mis- 
taken one,  and  therefore  the  act  cannot  be  called 
barratry.  The  case  of  a  wilful  deviation  for  the 
benefit  of  the  owner,  is  an  example  which  tests 
the  truth  of  the  principle;  for  if  it  were  made 
for  the  benefit  of  the  master  it  would  be  barratry. 
Dederer  v.  The  Delaware  Ins.  Co..  2  Wash.  C.C. 
R.  61. 

283.  Where  the  general  owner  q^  a  ship  re- 
tains the  possession,  command,  and  navigation 
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of  the  same,  and  contracts  to  carry  a  cargo  on 
freight  for  the  voyage,  the  charterparty  is  to  be 
considered  as  a  mere  affreightment,  sounding  in 
covenant;  and  the  freighter  is  not  clothed  with 
the  character  of  legal  responsibility  of  owner- 
ship. In  such  a  case,  the  general  owner  is  also 
owner  for  the  voyage.  Consequently,  if  he  be 
master  of  the  vessel,  he  is  incapable  of  commit- 
ting barratry.  Marcardier  v.  The  Chesapeake 
Ins.  Co.,  8  Cranch,  39 ;  3  Cond.  Rep.  20. 

8.  Seaworthiness. 

284.  Every  ship  must,  at  the  commencement 
of  the  voyage  insured,  possess  all  the  qualities 
of  seaworthiness,  and  be  navigated  by  a  compe- 
tent master  and  crew.  M'Lanahan  v.  The  Uni- 
versal Ins.  Co.,  1  Peters,  183. 

285.  Seaworthiness  in  port,  or  while  lying  in 
the  offing,  may  be  one  thing;  and  seaworthiness 
for  the  whole  voyage,  quite  another.     Ibid.  184. 

286.  A  policy  on  a  ship,  '-at  and  from  a  port," 
will  attach;  although  the  ship  be,  at  the  time, 
undergoing  extensive  repairs,  in  port — so  as,  in 
a  general  sense,  for  the  purposes  of  the  whole 
voyage,  to  be  utterly  unseaworthy.     Ibid.  184. 

287.  What  is  a  competent  crew  for  the  voy- 
age— At  what  time  such  crew  should  be  on 
board — What  is  proper  pilot  ground — What  is 
the  course  and  usage  of  trade  in  relation  to  the 
master  and  crew  being  on  board,  when  the  ship 
breaks  ground  for  the  voyage — are  questions  of 
fact  dependent  upon  nautical  testimon}',  and  e.v- 
clusively  within  the  province  of  the  jury.     Ibid. 

288.  Under  a  policy  of  insurance,  containing 
the  following  clause,  "it  is  declared  and  under- 
stood, that  if  the  abovementioned  bria:,  after  a 
regular  survey,  should  be  condemned  for  being 
unsound  or  rotten,  the  insured  shall  not  be  obliged 
to  pay  the  sum  hereby  insured,  or  any  part 
thereof."  A  survey  by  the  master  and  wardens 
of  the  port  of  New  Orleans,  which  was  obtained 
at  the  instance  of  the  master,  who  was  also  part 
owner,  transmitted  by  him  to  the  other  part 
owner,  and  by  him  laid  before  the  underwiiters- 
as  proof  of  the  loss,  stated  that  the  wardens 
"ordered  one  streak  of  plank,  fore  and  aft,  to  be 
taken  out  about  three  feet  below  the  bends  on 
the  starboard  side,  and  found  the  timber  and 
bottom  plank  so  much  decayed,  that  we  were 
unanimously  of  opinion  her  repairs  would  cost 
more  than  she  would  be  worth  afterward.s,  and 
that  it  would  be  for  the  interest  of  all  concerned 
she  should  be  condemned  as  unworthy  of  repair 
on  that  ground  ;  we  did  therefore  condemn  hec 
as  not  seaworthy,  and  unworthy  of  repair;  aad^. 
therefore,  according  to  the  power  vested  by  law 
in  the  master  and  wardens  of  this  port,  we  do 
hereby  order  and  direct  the  aforesaid  damaged 
brig  to  be  sold  at  public  auction  for  the  account 
of  the  insurers  thereof,  or  whomsoever  the  same 
may  concern."  It  was  held  that,  under  the  cir- 
cumstances, this  survey  was  conclusive  evidence 
to  discharge  the  insurers  under  the  foregoing 
clause  in  the  poliev-  Janney  v.  The  Columbia 
Ins.  Co.,  10  Wheat."411  :  6  Cond.  Rep.  166. 

289.  Though  want  of  seaworthiness  at  the 
time  the  risk  commenced  may  not  vacate  the- 
policy,  provided  the  vessel  is  seaworthy  at  the 
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time  the  voyage  commences,  yet  the  vessel  can- 
not go  out  of  her  course  to  supply  such  want. 
As  it"  at  tlu>  time  the  risk  commences  the  vessel 
IS  not  sntliciently  mannetl.  she  may  afterwanls, 
and  before  the  voyage  commences,  supply  that 
want,  yet  she  cannot  excuse  a  deviation  for  the 
purpose  of  procuring  hamls.  Cruder  v.  The 
Fluladelphia  Ins.  Co.,  2  Wash.  C.  C.  JJ.  339. 

290.  Unless  the  deficiency  of  hands  occurred 
after  the  voyage  commenced,  a  deviation  to  re- 
medy that  want  is  without  excuse,  because  the 
hands  ought  to  have  been  on  board  when  the 
voyage  commenced,  unless  prevented  by  an  ac- 
cident occurring  after  the  commencement  of  the 
risk.     Ibid. 

291.  If  a  vessel,  after  she  commences  her 
voyage,  becomes  unfit  to  prosecute  it,  and  has 
been  exposed  to  no  extraordinary  peril  of  the 
sea,  this  may  raise  so  strong  a  presumption  of 
want  of  seaworthiness  at  her  departure,  as  to 
require  strong  evidence  to  repel  the  presump- 
tion. Cort  el  dl.  v.  The  Delaware  Ins.  Co.,  2 
Wash.  C.  C.  R.  375. 

292.  Where  a  vessel  has  been  injured  b)- 
tempests,  it  is  the  duty  of  the  master  to  repair 
her,  if  possible,  and  if  not  worth  repairing,  to 
have  her  regularly  condemned;  and  if  it  is  not 
proved  that  it  was  impossible  to  repair  her,  or 
that  she  was  not  worth  repairing,  he  has  no  right 
to  break  up  the  voyage,  and  convert  a  partial  into 
a  total  loss.     Ibid. 

293.  Where  the  insured  reasonably  accounts 
for  the  injury  sustained,  by  proving  severe  gales 
to  have  been  encountered  during  the  voyage, 
and  particularly  when  the  seaworthiness  on  the 
preceding  voyage  is  established,  the  burden  of 
proof,  to  make  out  the  defence  of  unseaworthi- 
ness, lies  on  the  insurer:  Aliter,  where  a  disa- 
bility occurs  without  any  adequate  cause  being 
assigned.  Watson  et  al.  v.  The  Ins.  Co.  of  North 
America,  2  Wash.  C.  C.  R.  152. 

294.  The  insured  is  not  bound  to  communi- 
cate to  the  underwriter  the  age  of  the  vessel,  or 
where  she  was  built,  unless  asked.  It  is  suffi- 
cient if  he  be  prepared  to  vindicate  his  implied 
warranty  as  to  her  seaworthiness  when  it  is 
questioned.  Popleston  v.  Kitchen,  3  Wash.  C. 
C.  R.  138. 

295.  In  an  action  on  a  policy  of  insurance 
where  underwriters  set  up  the  defence  of  mis- 
representation, negligent  navigation,  deviation, 
and  unseavvorthiness,  the  onus  proband!  of  the 
three  former  rests  on  the  underwriters;  but  sea- 
worthiness is  to  be  proved  by  the  assured,  for  it 
is  a  condition  precedent.  Tidmarsh  v.  The 
Washinston  Fire  and  Marine  Ins.  Co.,  4  Mason's 
C.  C.  Rr439. 

296.  The  underwriters  on  the  common  policy 
of  insurance  are  liable  for  all  accidents  arising 
from  any  extraordinary  circumstances,  and  not 
from  the  inherent  weakness  of  the  vessel.  Potter 
V.  The  Suffolk  Ins.  Co.,  2  Sumner's  C.  C.  R.  197. 

297.  VVhere  an  accident  occurs  in  the  ordinary 
course  of  grounding  a  vessel  in  a  harbour,  and 
there  is  no  proof  of  inherent  weakness,  the  loss 
must  be  attributed  to  some  extraordinary  cause, 
as  the  striking  on  .some  hard  substance,  or  mal- 
position, or  overlaying  the  dock,  which  would  be 


a  peril  of  the  sea,  for  which  the  underwriters 
would  be  liable.     Ibid. 

298.  A  ship,  proved  to  have  been  stoutly  built, 
and  between  two  and  three  years  old,  and  with- 
out any  circumstance  in  the  evidence  to  lead  to 
the  supposition  that  she  was  rotten,  or  had  at 
any  previous  periotl  met  with  any  calamity, 
having  on  board  a  small  cargo,  in  a  harbour,  and 
at  a  wharf,  which  was  usually  safe  for  vessels 
of  her  tonnage,  after  taking  the  ground,  was  dis- 
covered to  leak  so  badly  that  surveyors  were 
called,  who,  after  a  careful  survey,  reported  the 
nature  of  her  damage,  and  that  "it  was  sustained 
by  the  said  vessel  lying  badly  on  the  ground." 
licld,  that  this  loss  cannot  be  attributed  to  any 
inherent  weakness  of  the  vessel,  but  to  some 
extraordinary  cause,  and  is  within  the  perils  of 
sea.  for  which  the  underwriters  are  liable.  Ibid. 

299.  There  is  no  rule  or  presumption  of  law 
which  makes  the  seaworthiness  of  a  vessel  at 
the  commencement  of  the  voyage  prima  facie 
evidence  that  the  subsequent  repairs,  necessary 
to  be  made  during  the  voyage,  arose  from  some 
extraordinary  peril.  Otherwise,  the  underwriters 
might  be  made  liable  for  losses  for  inere  wear 
and  tear.  Donncll  v.  The  Columbia  Ins.  Co.,  2 
Sumner's  C.  C.  R.  366. 

300.  The  necessity  of  repairs  in  the  course  of 
the  voyage,  on  account  of  mere  wear  and  tear, 
does  not  impair  the  original  warranty  of  sea- 
worthiness.    Ibid. 

9.  Deviation. 

301.  If  a  vessel  be  insured  at  and  from  Kings- 
ton, in  Jamaica,  to  Alexandria,  and  take  in  a 
cargo  at  Kingston  for  Baltimore  and  Alexandria, 
and  sails  with  the  intention  of  first  going  to  Bal- 
timore, and  thence  to  Ale.vandria,  and,  before 
she  arrives  at  the  dividing  point,  is  captured,  it 
is  a  case  of  intended  deviation  only,  and  the 
assured  is  entitled  to  recover.  The  Marine  Ins. 
Co.  of  Alexandria  v.  Tucker,  3  Cranch,  357  j  1 
Cond.  Rep.  561. 

302.  An  intent  to  do  an  act  can  never  amount 
to  the  commission  of  the  act  itself.  That  an  in- 
tended deviation  will  not  vitiate  a  pol'icy,  and 
that  the  vessel  remains  covered  by  her  insurance 
until  she  reaches  the  point  of  divergency,  and 
actually  turns  ofl'  from  the  voyage  insured,  is  a 
doctrine  well  understood  among  merchants,  and 
has  universally  governed  the  decisions  of  the 
British  courts.     Ibid. 

303.  The  ordinary  rule  of  ascertaining  the 
voyage  is  by  adverting  to  the  termini;  a  rule 
which  is  certainly  correct  as  far  as  it  extends, 
but  in  the  right  application  of  which  it  is  easy 
to  conceive  that  cases  may  occur,  in  which  it 
would  bear  injuriously  on  the  insurer.  It  de- 
pends on  the  particular  circumstances  of  the 
case,  whether,  if  the  vessel  be  captured  and  re- 
captured, the  loss  will  be  total  or  partial.     Ibid. 

304.  If  a  vessel  is  insured  at  and  from  a  place, 
the  risk  commences  during  her  stay  in  port ;  and 
if  she  afterwards  sail  on  an  entirely  difi'erent 
voyage,  though  the  insurer  be  discharged,  yet 
there  can  be  no  return  of  premium.     Ibid. 

305.  If  th«  ship  sail  from  the  port  mentioned 
in  the  policy,  with  an  intention  to  go  to  the  port 
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or  ports  also  described  therein,  a  determination  I 
to  call  at  an  intermediate  port,  either  with  a 
view  to  land  a  cargo,  for  orders  or  the  like;  is 
not  such  a  change  ol'  voyage  as  to  prevent  the 
policy  from  attaching,  but  is  merely  a  case  of 
deviation,  if  the  intention  be  carried  into  execu- 
tion, or  be  persisted  in  after  the  vessel  has  ar- 
rived at  the  dividing  point.     Ibid.  390. 

306.  A  detention  at  sea,  to  save  a  vessel  in 
distress,  is  such  a  deviation  as  discharges  the 
underwriter,  and  the  owner  stands  his  own  in- 
surer. Mason  ct  al.  v.  Tke  Blaiieau,  2  Cranch, 
240;   1  Cond.  Rep.  397. 

307.  If  a  vessel  go  out  of  her  way  to  save  the 
life  of  man,  this  will  not  be  considered  a  devia- 
tion. The  humanity  of  the  motive,  and  the  mo- 
rality of  the  act.  give  it  a  strong  claim  to  indul- 
gence; but  after  this  object  is  effected,  if  the 
stoppage  be  continued,  or  the  risk  increased,  by 
adding  to  the  cargo,  diminishing  the  crew,  or  by 
other  means,  for  the  purpose  of  saving  the  pro- 
pertv  found,  the  underwriters  are  discharged. 
Bond  V.  The  Cora,  2  Wash.  C.  C.  R.  80. 

308.  "  I  entirely  agree  with  my  lamented  bro- 
ther, the  late  judge  Washington,  in  declaring, 
that  no  stoppage  on  the  high  seas,  for  the  pur- 
pose of  saving  life,  is  or  can  be  deemed  a  devia- 
tion from  the  v^-age,  so  as  to  discharge  the  ship 
and  cargo.  The  duties  of  humanity  call  upon 
every  human  being  to  do  such  acts  of  mercy 
and  charity ;  and  that  duty  is  enforced  by  all 
the  authoritative  precepts  of  Christianity,  which 
no  one  is  at  liberty  to  disregard.  But  I  further 
agree  with  him  in  holding,  that  any  further  stop- 
page, for  the  purpose  of  saving  properly,  is  a 
deviation  from  the  voyage,  and  discharges  the 
underwriters."  Per  Mr.  Justice  Story.  The 
Hetiry  Ewhank  and  Cargo.  1  Sumner's  C.  C.  R. 
424. 

309.  A  policy  of  insurance  on  a  vessel,  "at 
and  from  an  island."  protects  her  in  sailing  from 
port  to  poit  in  the  island,  to  take  in  a  cargo. 
Dickey  v.  The  Baltimore  Ins.  Co.,  7  Cranch,  327 ; 
2  Cond.  Rep.  514. 

310.  Strictly  speaking,  a  vessel  is  not  at  an 
island  while  sailing  from  one  port  to  another  of 
the  same  island ;  yet  it  is  difficult  to  resist  the 
persuasion  that  something  more  is  meant  by  an 
insurance  at  and  from  an  isjand,  than  by  an  in- 
surance at  and  from  a  port.     Ibid. 

311.  If  a  vessel  sail  to  a  port  within  the  pol- 
icy, with  intent  to  go  to  a  port  not  within  the 
policy  in  case  the  former  should  be  blockaded, 
this  is  not  a  deviation  pending  the  voyage  to  the 
first  port.  Maryland  Ins.  Co.  v.  Wood,  7  Cranch. 
404  ;  2  Cond.  Rep.  548. 

312.  Insurance  on  a  vessel  and  freight,  "at 
and  from  Teneriffe  to  the  Havana,  and  at  and 
from  thence  to  New  York,  with  liberty  to  stop 
atMatanzas:"  with  a  representation  that  the 
vessel  was  "  to  slop  at  Matanzas,  to  know  if 
there  were  any  men-of-war  off  the  Havana." 
The  vessel  sailed  on  the  voyage  insured,  and  put 
into  Matanzas  to  avoid  British  cruisers,  who 
were  then  off  the  Havana,  and  were  in  the  prac- 
tice of  capturing  neutral  vessels  bound  from  one 
Spanish  port  to  another.  Whila  at  Matanzas 
she  unloaded  her  cargo  by  an  order  from  the 


Spanish  authorities,  and  afterwards  proceeded 
to  Havana,  whence  she  sailed  on  her  voyage  to 
New  York,  and  was  afterwards  lost  by  the  perils 
of  the  sea.  It  was  proved  that  the  stopping  and 
delay  at  Matanzas,  was  necessary  to  avoid  cap- 
ture; that  no  delay  was  occasioned  by  discharg- 
ing the  cargo;  and  that  the  risk  was  not  in- 
creased, but  diminished.  Held,  that  the  order 
of  the  Spanish  government  was  obtained  under 
such  circumstances  as  to  furnish  no  excuse  for 
discharging  the  cargo;  but  that  the  stopping  and 
delay  at  Matanzas,  were  permitted  by  the  pol- 
icy, and  that  the  unloading  the  cargo  was  not  a 
deviation.  Hughes  v.  The  Union  Ins.  Co.,  3 
Wheat.  159;  4  Cond.  Rep.  217. 

313.  A  vessel  armed  as  a  letter  of  marque, 
and  insured  as  such,  has  no  right  to  cruise  at 
large  for  prizes,  but  she  may  chase  and  capture 
hostile  vessels  coming  in  sight  in  the  course  of 
her  voyage  without  its  being  a  deviation  :  and 
there  is  no  difference  in  the  law,  if  the  vessel 
be  not  described  in  her  policy  as  a  letter  of 
marque,  provided  that  fact  be  made  known  to 
the  underwriter  before  the  execution  of  the  pol- 
icy. Haven  et  al.  v.  Holland,  2  Mason's  C.  C.  R. 
230. 

314.  Whether  a  delay  at  a  particular  port 
constitutes  a  deviation,  depends  on  the  usage  of 
trade  with  reference  to  the  object  of  selling  the 
cargo:  where  different  ports  are  to  be  visited 
for  this  purpose,  the  owner  has  a  right  to  limit 
the  price  at  which  the  goods  may  be  sold,  to  a 
reasonable  extent ;  and  a  delay  at  a  particular 
port,  if  bona  fide  made  for  that  purpose,  does  not 
constitute  a  deviation,  though  occasioned  by  this 
restriction.     Ibid. 

315.  Upon  a  policy  "from  Baltimore  to  La- 
guira,  with  liberty  of  one  or  other  neighbouring 
port,  and  at  and  from  them  or  either  of  them 
back  to  Baltimore."  Held,  that  the  port  of  Am- 
sterdam in  Curacoa,  was  a  neighbouring  port 
within  the  policy,  the  distance  between  the  two 
places  being  inconsiderable,  and  there  being  no 
stipulation  expressed  or  implied  that  "  the  neigh- 
bouring port  "  should  be  under  the  same  govern- 
ment. The  Maryland  Ins.  Co.  v.  Wood,  7  Cranch, 
402;  2  Cond.  Rep.  548. 

3i6.  Goods  insured  ''at  and  from  New  York, 
to  the  Cape  of  Good  Hope,  with  liberty  to  pro- 
ceed to  and  trade  at  the  Isle  of  France,  and 
thence  to  any  other  port  or  ports  in  the  Indian 
seas,  and  at  and  from  the  ports  she  might  go  to. 
back  to  New  York,  with  liberty  to  touch  ana 
trade  as  usual  for  refreshments,  on  the  outward 
and  homeward  voyage."  The  ship  touched  at 
the  Isle  of  France,  went  thence  to  Trincomale, 
and  thence  to  Madras,  where  she  sold  part  of 
her  cargo,  and  received  an  order  on  Tranquebar, 
where  she  took  in  gooils  purchased  with  the  or- 
der, and  proceeded  to  Batavia,  where  she  sold 
the  residue  of  her  original  cargo,  as  well  as  that 
taken  in  at  Tranquebar,  and  invested  the  pro- 
ceeds in  a  return  cargo.  The  first  and  second 
officers  being  dead,  the  captain,  on  his  death- 
bed, being  then  on  his  return  vo)age,  directed 
the  crew  to  take  the  vessel  to  the  Isle  of  France, 
and  deliver  her  to  the  American  consul,  which 
was  done.     The  crew,  after  the  death  of  tin 
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to  Toiiiiiiigen.  whence  he  was  to  forwaui,  by 
express,  his  letters  to  his  coiisifjiiee  at  Hamburgh. 


captain,  in  a  council,  determined  that  it  was  ex- 
pedient to  make  the  Isle  of  France.  On  her 
arrival  there,  the  correspondent  of  the  plaintiff 
claimed  possession,  but  the  court  decreed  it  to 
the  consul,  who  procured  a  survey ;  and  think- 
ing the  vessel  overloaded,  sold  part  of  her  cargo, 
an"cl  put  in  a  lighter  load.  He  also  put  on  board 
a  British  subject  as  captain ;  and  the  vessel  was 
lost  on   her  return.     Held,  that  the   permission 

to  trade  at  the  Isle  of  France,  ought  to  be  car-    _  ,  ,        ,       xr  ,  .    l  i  u 

ried  forward  to  the  ports  in  the  Indian  seas ;  that  j  blockaile  of  Hamburgh.  Held,  that  as  the  mouth 
this  trailing  was  not  limited  to  the  mere  selling  l  of  the  Eyder,  where  the  permission  was  to  be 
the  outward  cariio,  but  embraced  repeated   acts  \  procured,  was  twenty  miles  from  the  Elbe,  was 


There  was  also  this  clause  in  the  instructions: 
"If  you  can  ascertain  and  obtain  permission  to 
go  to  Hamburgh  from  the  cruising  vessels  at  the 
entrance  of  the  E-yder,  yon  will  proceed  ;  but  on 
no  account  attempt  it,  unless  you  are  well  as- 
sured that  the  blockade  of  the  Elbe  is  raised." 
The  vessel  was  captured  in  the  channel  by  the 
British,   and    condemned    for  a   breach   oi    the 


of  buyin<r  and  selling;  that  the  acts  of  trading  ,  not  inserted,  and  was  in  the  direct  course 
stated"  drd  not  amount  to  a  deviation;  that  the  Tonningen,  to  which  port  the  vessel  might 
goin"  to  the  Isle  of  France,  being  from  neces-    gaily  go;  there  was  in  fact  no  forleilure  ot  n 


go  ^ 

gity,  and  for  the  general  benefit  of  all  concerned, 
wa's  justifiable  ;  that  the  insured  were  not  bound 
by  the  acts  of  third  persons,  perfornied  in  con- 
sequence of  a  misfortune  occurring  in  the  voy- 
age, which  misfortune  alone,  and  not  the  act  of 
the  insured,  or  his  agent,  gave  to  such  third  per- 
son a  right  to  interfere;  that  the  changing  the 
cargo  at  the  Isle  of  France,  if  it  could  be  im- 
puted to  the  insured,  would  have  avoided  the 
policy,  because  it  would  have  altered  the  risk. 
Wtnthrop  v.  The  Union  Ins.  Co.,  2  Wash.  C.  C. 
R-  7.  ,     .     . 

317.  Instances  of  a  necessity  for  a  deviation 
which  are  generally  met  with,  are  stre.ssof  wea- 
ther, injury  sustained  by  the  ship  which  requires 
to  be  repaired,  going  to  join  convoy,  and  the  like. 
But  these  are  only  examples  which  serve  to 
illustrate  the  principle.  There  may  be  many 
other  instances,  where  the  necessity  will  be 
equally  great  and  equally  valid  to  excuse  a  de- 
viation.    Ibid. 

318.  The  discharge  of  underwriters  from  their 
liability,  in  case  of  taking  on  board  an  additional 
cargo  not  authorized  by  the  policy,  depends,  not 
upon  any  supposed  increase  of  risk,  but  wholly 
on  the  departure  of  the  insured  from  the  con- 
tract of  insurance :  it  is  a  deviation.  Maryland 
Ins.  Co.  V.  Le  Roy  et  ah,  7  Cranch,  26;  2  Cond. 
Rep.  402. 

319.  The  consequences  of  such  a  violation  of 
the  contract  are  immaterial  to  its  legal  effect:  it 
is,  per  se.  a  discharge  of  the  underwriters:  the 
law  attaches  no  importance  to  the  degree,  in 
cases  of  voluntary  deviation.     Ihid. 

320.  Necessity  alone  can  sanction  a  deviation 
in  any  way.  and' that  deviation  must  be  strictly 
comnriensiirate  with  the  vis  major  producing  it. 
Ihid. 

321.  It  is  no  deviation  to  touch  at  and  stay  at 
a  port  out  of  the  direct  course  of  the  voyage,  if 
such  departure  is  within  the  usage  of  trade  ;  but 
whether  the  deviation,  in  point  of  time,  or  ob- 
ject, or  cause,  is  within  the  established  usage,  is 
matter  of  fact.  Bentaloe  v.  Pratt,  Wallace's  C. 
C.R.61. 

322.  Where  the  policy  was  "on  goods  at  and 
from  Philadelphia  to  Tonningen  or  Hamburgh, 
if  not  blockaded,  warranted  American  property, 
proof  whereof  to  be  made  here  :''  by  his  instruc- 
tions, which  were  not  communicated  to  the  un 
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trality  :  nor  was  the  concealment  of  the  instruc- 
tions, a  concealment  material  to  the  risk.  Sperry 
V.  Delau-are  Ins.  Co.,  2  Wash.  C.  C.  R.  243. 

323.  On  a  policy  on  goods,  '-'on  a  voyage  at 
and  from  Kingston  to  Aruba,  and  at  and  from 
thence  back  to  Kingston,  with  liberty  to  touch  at 
Rio  de  la  Hache;"'  afterwards,  for  an  additional 
premium,  it  was  agreed  that  "the  vessel  might 
take  in  the  whole  or  part  of  her  cargo  at  Coro." 
The  vessel  sailed  on  the  voyage,  stopped  about 
eight  days  at  Aruba,  and  took  in  a  person  to 
assist  in  purchasing  mules  at  Coro.  She  returned 
to  Aruba,  where  she  remained  part  of  two  days, 
during  which  time  the  place  was  captured  by 
the  Dutch,  and  the  vessel  and  cargo  conilemned 
as  a  prize.  Held,  that  the  return  to  Aruba  was 
a  deviation,  which  discharged  the  underwriters. 
Martin  v.  The  Delaware  Ins.  Co.,  2  Wash.  C.  C. 
R. 254. 

324.  The  smallest  deviation  from  the  usual 
course  of  the  voyage,  without  a  justifiable  ne- 
cessity, discharges  the  undei  writers,  although 
the  loss  was  not  the  immediate  consequence  of 
the  deviation.     Ibid. 

325.  Where  the  termini  of  a  voyage  are  fi.ved, 
the  vessel  cannot  go  out  of  the  usual  course  of 
the  voyage,  though  she  may  be  permitted  to 
stop  and  trade  at  any  port  or  place,  unless  there 
should  be  such  necessity  as  will  excuse  a  devia- 
tion. Coles  v.  The  Marine  Ins.  Co.,  3  Wash.  C. 
C. R.  159. 

326.  A  deviation  is  not  merely  the  going  out 
of  the  track  or  course  usually  taken,  but  is  also 
a  departure  from  the*  express  or  implied  terms 
of  the  contract.  Warder  et  al.  v.  Goods,  ij'c,  1 
Adm.  Decis.  31. 

327.  A  vessel  was  insured  from  A  to  B,  and 
her  port  of  discharge  in  the  United  States.  She 
went  to  C  and  took  in  a  return  cargo  for  D,  and 
stopped  at  S  on  the  return  voyage.  The  under- 
writers signed  a  memorandum  that  the  deviation 
to  S  should  not  prejudice  the  insurance,  the  ves- 
sel having  sailed  from  thence  to  E.  There  was 
a  total  loss  by  shipwreck.  Held,  that  the  me- 
morandum did  not  help  the  deviation  of  going 
to  C  instead  of  B;  and  that  the  misstatement  of 
the  return  voyage  being  to  E,  made  the  memo- 
randum of  no  effect.  Gladden  v.  The  Manufac- 
turers' Ins.  Co.,  1  Sumner's  C.  C.  R.  232. 

328.  Where  the  termini  of  a  voyage  are  fixed, 


derwriters,  the  captain  was  directed  to  proceed  1  the  continuity  of  such  a  voyage  cannot  be  broken 
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by  the  voluntary  deviation  of  the  master,  for  the 
purpose  of  carrying  on  an  intermediate  trade. 
The  Joseph,  8  Cranch,  457;  3  Cond.  Rep.  212. 

329.  It  is  not  indispensable  to  the  termination 
of  a  voyage,  that  the  vessel  should  arrive  at  the 
terminus  of  her  original  destination.  It  may  be 
produced  by  stranding,  distress  of  weather,  or 
any  other  cause,  inducing  her  to  enter  another 
port  with  a  view  to  terminate  her  voyage  bona 
fide.  Olis  V.  Waller,  2  Wheat.  18;  4  Cond. 
Rep.  10. 

330.  The  danger  which  will  justify  a  vessel 
remaining  in  port  a  long  lime,  without  discharg- 
ing the  underwriters,  must  be  obvious,  imme- 
diate, directly  applied  to  the  interruption  of  the 
voyage,  and  imminent ;  not  distant,  contingent, 
arid  indefinite.  Oliver  v.  The  Maryland  Ins.  Co., 
7  Cranch,  487;  2  Cond.  Rep.  580. 

331.  If,  according  to  the  usage  of  trade,  a  ves- 
sel be  permitted  to  go  from  one  port  to  another 
to  collect  her  cargo,  and  she  unnecessarily  ex- 
haust at  one  port  the  whole  lime  allowed  accord- 
ing to  the  usage  of  the  trade  to  complete  her 
cargo,  she  cannot  go  to  the  other  port  without 
being  guilty  of  a  deviation.     Ibid. 

332.  What  is  a  reasonable  apprehension  of 
damage,  to  excuse  such  deviation,  is  a  question 
of  law  to  be  de#ideil  by  the  court.     Ibid. 

333.  Whether  a  delay  at  a  particular  port  con- 
stitutes a  deviation,  depends  on  the  usage  of 
trade  with  reference  to  the  object  of  selling  the 
cargo  ;  where  diff"erent  ports  are  to  be  visited  for 
this  purpose,  the  owner  has  a  right  to  limit  the 
price  at  which  the  goods  may  be  .sold,  to  a  rea- 
sonable extent :  and  a  delay  at  a  particular  port, 
if  bona  fide  made  for  that  purpo.se,  does  not  con- 
stitute a  deviation,  though  occasioned  by  this 
restriction.  The  Columbian  Ins.  Co.  v.  Callett,  12 
Wheat.  383;  6  Cond.  Rep.  541. 

334.  An  insurance  was  effected  on  the  cargo 
of  the  Actress,  from  New  York  to  New  Orleans ; 
and  after  she  passed  Havana,  she  returned  to 
that  port,  on  a  plea  of  a  deficiency  of  water, 
where,  by  order  of  the  government,  the  cargo 
■was  landed  and  put  in  the  custom-house  stores ; 
the  vessel  not  being  permitted  to  depart  with 
hercargo.  The  American  consul  sold  the  cargo; 
and  the  plaintiff"  claimed  in  this  suit  to  recover 
the  amount  of  the  loss  sustained  by  the  sale. 
If  the  necessity  produced  by  the  want  of  water 
really  and  fairly  existed,  a  sufficiency  for  the 
voyage  being  taken  on  board  at  New  York,  and 
Havana  was  the  nearest  port,  a  deviation  was 
justifiable.  Wood  el  al.  v.  The  United  States  Ins. 
Co.,  2Wa6h.C.  C.R.  301. 

335.  Where  the  accident  happens  while  the 
property  is  at  the  risk  of  the  underwriters,  and 
cannot  be  repaired  at  the  port  of  departure,  the 
vessel  may  go  to  the  nearest  port  where  the  da- 
mage may  be  repaired.  But  the  party  who 
claims  the  benefit  of  this  rule,  should  satisfy  the 
jury  that  the  port  to  which  he  did  go  was  in  fact 
the  nearest.  Cruder  v.  I'he  Philadelphia  Ins. 
Co.,  2  Wash.  C.  C.  R.  339. 

336.  Though  the  want  of  seaworthiness  at  the 
lime  the  risk  commenced  may  not  vacate  the 
policy,  provided  the  vessel  is  seaworthy  at  the 
time  the  voyage  commences,  yet  the  vessel  can- 


not go  out  of  her  course  to  supply  such  want. 
As  if,  at  the  time  the  risk  commences,  the  vessel 
is  not  sufficiently  manned,  she  may  afterwards, 
and  before  the  voyage  commences,  supply  that 
want,  yet  she  cannot  e.\cuse  a  deviation  for  the 
purpose  of  procuring  hands.     Ibid. 

337.  Insurance  was  effected  on  a  voyage  from 
Guadaloupe  to  a  port  in  France,  on  the  Atlantic. 
The  vessel  instead  of  going  direct  to  France 
stopped  at  Santos,  for  two  or  three  days,  which 
was  proved  to  be  the  safest  and  most  frequent 
route  in  time  of  war.  Held,  that  if  the  vessel 
went  to  Santos  with  the  honest  intention  to  avoid 
British  cruisers,  and  remained  there  no  longer 
than  was  necessary,  the  deviation  was  excusable. 
Guyon  ct  al.  v.  Pleasants,  3  Wash.  C.  C.  R.  241. 

338.  Liberty  in  a  policy  of  insurance  to  touch 
at  a  place,  does  not  justify  trading,  and  trading 
would  be  a  deviation,  and  avoid  the  policy. 
United  States  v.  The  Paul  Shearman,  Peters'  C.  C. 
R.  98. 

10.  Abandonment. 

FOR  WHAT  CAUSES  AN  ABANDONMENT  M.\Y  OR  MAY 
NOT  BE  MADE. 

339.  A  case  of  capture  and  recapture,  where 
the  two  events  are  communicated,  before  an 
election  to  abandon  has  been  actually  communi- 
cated to  the  underwriters,  will  not  of  itself  sanc- 
tion an  abandonment.  Yet  it  is  equally  true, 
that  in  case  of  a  capture,  a  recapture  alone  will 
not  deprive  the  party  of  his  right  to  abandon. 
The  consequences  of  the  capture  and  recapture, 
the  effect  produced  upon  the  fate  of  the  voyage, 
must  govern  the  rights  of  the  parties.  This 
effect  is  always  a  matter  of  evidence,  and  must 
rest  much  upon  the  discretion  of  a  jury.  Marine 
Ins.  Co.  of  Alexandria  v.  Tucker,  3  Cranch,  357; 
1  Cond.  Rep.  565.  , 

340.  A  capture  of  a  neutral  vessel  as  prize, 
by  a  belligerent  armed  vessel,  is  a  total  loss  un- 
der the  policy  of  insurance,  and  the  assured  has 
a  right  to  abandon.  Rhinelander  v.  The  Ins.  Co. 
of  Pennsylvania,  4  Cranch,  29;  2  Cond.  Rep.  13. 

341.  If  the  loss  be  total  m  reality,  or  is  such 
as  the  insured  is  permitted  to  treat  as  such,  he 
may  abandon  and  recover  as  for  a  total  loss,  in 
the  case  of  memorandum  articles,  but  with  this 
exception,  that  he  is  not  permitted  to  turn  a  par- 
tial into  a  total  loss.  Morean  v.  The  United  States 
Ins.  Co.,  1  Wheat.  217;  3  Cond.  Rep.  550. 

342.  If  a  vessel  be  captured  during  a  voyage, 
and  afterwards  be  recaptured,  and  perform  or 
may  perform  it,  there  can  be  no  abandonment 
after  the  recapture,  for  a  technical  total  loss. 
Smith  V.  The  Universal  Ins.  Co.,  6  Wheat.  176;  5 
Cond.  Rep.  54. 

343.  Under  the  following  clauses  in  the  policy, 
'■'  in  case  of  loss,  the  same  shall  be  paid  in  sixty 
days  after  proof  and  adjustment  thereof,  with- 
out any  deduction  except  the  amount  of  the 
premium,  if  then  unpaid;"  and  -'it  is  hereby 
agreed,  that  the  insured  shall  not  abandon  to 
the  insurers  until  sixty  days  have  elapsed  after 
having  given  them  notice  of  his  intention  so  to 
do,  and  of  the  less  or  event  which  may  entitle 
the  insured  thereto;"  the  insured  may,  on  re- 
ceiving intelligence  of  the  loss,  give  notice  of 
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the  loss  and  of  his  intention  to  abantlon,  so 
woriied  as  to  operate  as  an  abandonment  at  the 
expiration  of  the  stipulated  time;  and  the  first 
clause  can  only  apply  to  a  case  where  there  has 
been  a  loss,  and  also  an  adjustment:  if  the  loss 
is  disputed,  the  provision  can  have  no  applica- 
tion. Columbian  Ins.  Co.  v.  Catlett,  12  Wheat. 
387;  6  Ccvid.  Rep.  541. 

344.  Policy  on  the  ship  Argonaut  and  cargo, 
at  ami  from  Leghorn  to  her  port  of  discharge  in 
the  United  States.  The  ship,  owned  in  Salem, 
sailed  on  her  voyage,  and  was  cast  away  in 
March,  1820,  on  a  ledge  of  rocks  near  Ports- 
mouth harbour,  New  Hampshire,  and  immedi- 
ately bilged.  She  was  in  a  desperate  situation, 
and  many  chances  against  her  escape  from 
wreck  and  loss  within  twenty-four  hours.  The 
owners  abandoned  to  the  underwriters.  There 
was  no  verbal  acceptance  of  the  abandonment, 
but  the  underwriters  declined  any  agency  of 
the  owners,  and  sent  their  own  agent  to  take 
possession  of  the  vessel  and  sell  her,  or  such 
parts  of  her  as  he  thought  proper,  but  not  to 
meddle  with  the  cargo,  which  was  specie,  and 
which  had  not  been  abandoned.  The  owners 
never  interfered  with  the  ship  after  the  aban- 
donment, but  the  agent  of  the  underwriters  took 
exclusive  possession  of  her,  and  by  extraordi- 
nary good  fortune  got  her  off  the  rocks,  and  in 
a  week  carried  her  to  Portsmouth.  She  was  in- 
jured to  about  half  her  value,  and  the  necessary 
repairs  could  not  be  made  in  a  less  period  than 
three  months,  a  longer  period  than  the  usual 
length  of  the  voyage  insured.  After  the  vessel 
was  got  ofT,  the  underwriters  offered  to  return 
her  to  the  owners,  but  they  refused  to  receive 
her.  She  was  then  repaired  by  the  underwriters, 
under  their  own  agent,  and  they  again  offered 
her  to  the  owners,  who  again  refused  her,  and 
who  had  never  authorized  the  repairs.  They 
insisted  on  their  abandonment,  and  refused  to 
have  anything  to  do  with  the  ship.  By  the 
court : — 1st.  The  owners  had  a  good  right,  under 
the  circumstances,  to  abandon,  even  if  the  injury 
was  less  than  half  the  value  of  the  ship.  2d.  In 
estimating  the  half  value,  there  was  not  to  be 
deducted  one-third,  new  for  old,  as  in  cases  of 
partial  loss.  The  half  value  which  authorizes 
an  abandonment  is  half  the  sum  which  the  ship, 
if  repaired,  would  be  worth  after  the  repairs 
made.  If  the  ship,  when  repaired,  would  not 
be  worth  double  the  amount  of  the  repairs,  the 
owners  had  a  right  to  abandon.  3d.  The  under- 
writers had  no  right  to  take  possession  of  the 
ship,  to  move  or  repair  her,  without  the  consent 
of  the  owners.  The  acts  of  taking  possession 
and  repairing,  were  an  acceptance  of  the  aban- 
donment. 4th.  An  abandonment,  once  made  and 
accepted,  is  irrevocable  by  either  party  without 
the  consent  of  the  other.  Peele  v.  The  Mer- 
chants Ins.  Co.,  3  Mason's  C.  C.  R.  27. 

345.  A  vessel  was  insured  from  Messina  to 
Boston  :  meeting  with  disasters  in  the  course  of 
her  voyage,  she  put  into  Lisbon  for  repairs,  and 
they  were  made,  exceeding  half  her  value.  A 
bottomry  bond  was  given  for  the  amount.  She 
proceeded  on  her  original  voyage,  and  arrived  in 
safety.     Four  days  before  her  arrival  the  owner 


abandoned,  not  having  previous  notice,  and  the 
vessel  was  afterwards  sold  under  the  bottomry 
bond.  Held,  the  loss  was  not  total  at  the  time 
of  the  abandonment,  and  the  owner  could  not 
recover  as  for  a  total  loss.  The  underwriter  was 
entitled  to  have  the  usual  repairs  of  one-third 
new,  for  old,  as  the  sale  of  the  vessel  was  by 
the  owner's  default.  Iliunphreys  v.  The  Union 
Ins.  Co.,  3  Mason's  C.  C.  R.  429. 

346.  Where  the  same  letter  which  informs  of 
a  capture,  contains  also  information  of  the  release 
of  the  vessel,  the  underwriter  cannot  abandon. 
Ibid. 

347.  If  a  technical  total  loss  is  asserted,  it 
must  be  occasioned  by  the  immediate  operation 
of  some  of  the  perils  insured  against,  and  not 
from  a  fear  of  the  operations  of  the  peril.  Smith 
V.  The  Universal  Ins.  Co.,  6  Wheat.  176  ;  5  Cond. 
Rep.  54. 

348.  Insurance  on  goods  to  Gibraltar  :  the  ves- 
sel was  captured  and  carried  into  Algeziras, 
where  the  supercargo  was  compelled  to  sell  or 
ijive  security  not  to  carry  the  properly  to  any 
British  port;  he  in  consequence  sold  the  cargo. 
Held,  the  insured  might  abandon.     Ibid. 

349.  When  a  vessel  was  stranded,  and  after- 
wards, before  abandonment,  was  gotten  off  with- 
out material  injury,  but  was  in  the  intermediate 
time  sold  by  the  master  at  public  auction,  and 
purchased  by  .him,  it  was  held  that  the  owner 
was  not  entitled  to  recover  for  a  total  loss. 
Church  V.  The  Marine  Ins.  Co.,  1  Mason's  C.  C. 
R.  341. 

350.  When  the  same  letter  which  informs  of 
the  capture,  contains  information  of  the  release 
of  the  vessel  insured,  no  abandonment  can  be 
made.  Hurtin  v.  The  Phanix  Ins.  Co.,  1  Wash. 
C.  C.  R.  400. 

351.  A  capture  by  one  belligerent  from  an- 
other, in  the  technical  sense  of  the  word,  is  a 
total  loss,  and  gives  an  immediate  right  to  the 
assured  to  abandon,  although  the  vessel  may 
afterwards  be  recaptured  and  restored.  Rhine- 
lander  V.  The  Ins.  Co.  of  Pennsylvania,  4  Cranch, 
29;  2  Cond.  Rep.  13. 

352.  An  embargo,  or  detention  by  a  friendly 
power,  constitutes  a  total  loss,  and  warrants  an 
immediate  abandonment.     Ibid. 

353.  The  state  of  the  loss  at  the  time  of  the 
offer  to  abandon,  fixes  the  rights  of  the  assured 
and  the  assurers.  Marshall  v.  The  Delaware 
Ins.  Co.,  4  Cranch,  202;  2  Cond.  Rep.  84. 

354.  To  constitute  the  right  to  abandon,  there 
must  have  existed  a  total  loss,  occasioned  by 
one  of  the  perils  insured  against:  but  this  loss 
may  be  real,  or  legal,  or  technical.  When  the 
loss  is  real,  a  controversy  between  the  parties 
can  only  exist  as  to  the  facts,  but  circumstances 
which  may  constitute  a  technical  or  legal  total 
loss,  may  remain  open  for  consideration.     Jbid. 

355.  There  are  situations  in  which  the  delay 
of  a  voyage,  or  the  deprivation  of  the  right  to 
conduct  it,  produce  inconveniences  to  the  as- 
sured, for  the  estimate  of  which  the  law  fur- 
nishes no  standard.  In  such  cases,  there  is,  for 
the  time,  a  total  loss ;  and,  in  this  state  of  things, 
the  assured  may  abandon  to  the  underwriter, 
w  ho  stands  in  his  place,  and  to  whom  justice  is 
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done  by  enabling  him  to  recover  all  that  the  as- 
sured might  recover.  A  capture  by  an  enemy, 
and  an  embargo  by  a  foreign  power,  are  admitted 
to  be  within  the  rule ;  and  a  complete  arrest  by 
a  belligerent,  not  an  enemy,  seems,  in  reason,  to 
be  equally  within  it.     Ibid. 

356.  If,  at  the  time  of  the  offer  to  abandon, 
the  ship  be  in  the  possession  of  the  master,  in 
good  condition,  and  at  full  liberty  to  proceed  on 
the  voyage,  the  loss  of  the  cargo  will  not  autho- 
rize a  recovery  lor  a  total  loss  on  the  vessel. 
Alexander  v.  The  Baltimore  Ins.  Co.,  4  Cranch, 
370;  2Cond.  Rep.  143. 

357.  Where  a  vessel  is  prevented  from  enter- 
ing any  of  the  ports  mentioned  in  the  instruc- 
tions, and  compelled  to  terminate  her  voyage  at 
a  place  to  which  she  had  been  ordered  by  a  ves- 
sel of  war,  the  voyage  is  broken  up,  and  the 
assured  may  abandon  to  the  underwriters.  Sij- 
mons  V.  The  Union  Ins.  Co.,  4  Dall.  417. 

358.  Abandonment  must  be  made  in  a  reason- 
able time;  but  what  is  a  reasonable  time,  is  a 
question  compounded  of  law  and  fact,  which 
must  be  found  by  a  jury,  under  the  direction  of 
the  court.  Maryland  Ins.  Co.  v.  Rudeti^s  Adnir, 
6  Cranch,  338 ;  2  Cond.  Rep.  392. 

359.  The  right  to  abandon  may  be  kept  in 
suspense  by  mutual  consent.  Where  the  agree- 
ment to  that  effect  contains  no  limitation  as  to 
time,  it  is  at  least  to  continue  while  the  property 
remains  in  that  situation,  unless  sooner  deter- 
mined by  one  of  the  parties.  The  assured  might 
still  abandon,  and  the  underwriters  might,  at 
any  time,  require  the  assured  to  elect  imme- 
diately whether  to  abandon,  or  to  waive  the  right 
so  to  do.     Ibid. 

360.  In  a  cargo  of  a  mixed  character,  no  aban- 
donment for  mere  deterioration  in  value  during 
the  voyage  can  be  made,  unless  the  damage  on 
the  non-memorandum  articles  exceeds  a  moiety 
of  the  value  of  the  whole  cargo,  including  the 
memorandum  articles.  Marcarderi  v.  The  Che- 
sapeake Ins.  Co.,  8  Cranch,  39;  3  Cond.  Rep.  20. 

361.  The  right  to  abandon  exists,  whenever, 
from  the  circumstances  of  the  case,  the  ship,  for 
all  the  useful  purposes  of  a  ship  on  the  voyage, 
is,  for  the  present,  gone  from  the  control  of  the 
owner,  and  the  time  when  she  will  be  restored 
to  him  in  a  state  to  resume  the  voyage  is  uncer- 
tain, or  unreasonably  distant;  or  the  risk  and 
expen.se  are  disproportioned  to  the  expected  be- 
nefit and  objects  of  the  voyage.  In  such  a  case 
the  law  deems  the  ship,  although  having  her 
physical  existence,  as  ceasing  to  exist  for  pur- 
poses of  utility,  and  therefore  subjects  her  to  be 
treated  as  lost.  Peele  v.  I'he  Merchants^  Ins.  Co., 
3  Mason's  C.  C.  R.  27. 

362.  A  detention  by  an  embargo,  laid  by  the 
American  government,  of  which  both  parties  are 
citizens,  after  the  policy  of  insurance  attached, 
is  a  peril  within  the  description  of  arrest,  re- 
straint, and  detention  of  princes,  &c.,  and  a  suf- 
ficient ground  of  abandonment.  Oldin  v.  The 
Pennsylvania  Ins.  Co.,  2  Wash.  C.  C.  R.  312. 

363.  A  technical  total  loss  must  exist  at  the 
time  of  abandonment ;  not  that  it  should  be  then 
known  to  exist,  but  that  it  should,  at  the  time  of 
abandonment,  actually  exist.      Olivera  v.  The 


Union  Ins.  Co.,  3  Wheat.  183;   4   Cond.  Rep. 
227. 

364.  A  capture,  as  prize,  will  authorize  an 
abandonment  as  soon  as  notice  is  received,  pro- 
vided the  loss  continue  to  the  lime  of  abandon- 
ment. Queen  v.  The  Union  Ins.  Co.,  3  Wash.  C. 
C.  R.  331. 

365.  If  a  recapture  is  made  with  a  view  to 
salvage,  and  this  does  not  exceed  with  the  ex- 
penses one-half  of  the  value  of  the  property, 
and  the  recapture  produces  only  a  temporary  in- 
terruption of  the  voyage,  the  insured  cannot 
abandon.     Ibid. 

366.  If  the  injury  which  the  vessel  sustains 
exceeds  one-half  the  value,  the  assured  has  a 
right  to  abandon,  unless  the  underwriters  will 
agree,  at  all  events,  to  pay  for  the  repairs,  though 
they  should  exceed  what  they  are  liable  for.  if 
only  a  partial  loss  should  have  taken  place.  Hart 
V.  The  Delaware  Ins.  Co.,  3  Wash.  C.  C.  R.  340. 

367.  The  refusal  of  the  agent  of  the  assurers 
to  pay  for  such  repairs  only  as  the  assurers  were 
liable  for,  and  not  for  all  the  necessary  repairs, 
authorizes  the  abandonment.  Columbia  Ins.  Co. 
V.  Ashby  el  al.,  4  Peters.  139. 

568.  There  must  be  a  necessity  for  a  sale  of 
the  vessel,  and  good  faith  in  the  master  in  mak- 
ing it;  and  the  necessity  is  not  to  be  inferred 
from  the  fact  of  the  sale  in  good  faith,  but  must 
be  determined  from  the  circumstances.  The 
professional  skill,  the  due  and  proper  diligence 
of  the  master,  his  opinion  of  the  necessity,  and 
the  benefit  that  would  result  from  the  sale  to  all 
concerned,  would  not  justify  it,  unless  the  cir- 
cumstances under  which  the  vessel  was  placed, 
rendered  the  sale  necessary  in  the  opinion  of  the 
jury.  Patapsco  Ins.  Co.  v.Southgate  et  al.,  5  Pe- 
ters, 604. 

369.  Action  on  a  policy  of  insurance  on  the 
brig  Hope,  from  Alexandria  to  Barbadoes,  and 
back  to  the  United  States.  On  the  outward 
voyage  the  Hope  put  into  Hampton  Roads  for  a 
harbour  during  an  approaching  storm,  and  was 
driven  on  shore  above  high-water  mark.  A  sur- 
vey was  held,  and  she  was  recommended  to  be 
sold  for  the  benefit  of  all  concerned.  The  as- 
sured abandoned,  and  there  was  no  pretence  but 
that  the  injury  which  the  vessel  had  sustained 
justified  the  abandonment.  The  question  in  the 
case  was,  whether,  by  the  acts  of  the  assured, 
the  abandonment  had  not  been  revoked.  By  the 
court : — There  can  be  no  doubt  but  that  the  re- 
vocation of  an  abandonment  before  accepted  by 
the  underwriters  may  be  inferred  from  the  con- 
duct of  the  assured,  if  his  acts  and  interference 
with  the  use  and  management  of  the  subject 
insured,  be  such  as  satisfactorily  to  show  that  he 
intended  to  act  as  owner,  and  not  for  the  benefit 
of  the  underwriters.  But  this  is  always  a  ques- 
tion of  intention,  to  be  collected  from  the  cir- 
cumstances of  the  case,  and  belongs  to  the  jury 
as  matter  of  fact,  and  is  not  to  be  decided  by 
the  court  as  matter  of  law.  The  Columbian  Ins. 
Co.  V.  Ashby  ^  Stribling,  4  Peters,  139. 

370.  In  cases  where  the  abandonment  is 
founded  upon  a  supposed  technical  total  loss,  by 
a  damage  or  injury  exceeding  one-half  the  value 
of  the  vessel,  although  the  fact  of  such  damage 
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or  injury  must  exi^t  at  the  timt',  yet  it  is  iipces- 
sarily  ()|vn  to  proof,  to  be  ilerlvi-d  from  subse- 
quent events.  Thus,  if  the  repairs,  when  sub- 
sequently made,  elearlv  exceed  the  half  vahie, 
it  is  phiin  that  tliis  atlords  one  of  the  best  proofs 
of  the  actual  damaije  or  injury.  On  the  other 
hand,  if  the  subseiiuent  rejiairs  are  far  below  the 
half  value,  this,  so  far  as  it  goes,  atlords  an  in- 
ference the  other  way.  In  many  cases  of  strand- 
ing, the  state  of  the  vessel  may  be  such,  from 
the  imminency  of  the  peril,  and  the  apparent 
cost  of  expenditures  requisite  to  deliver  her 
from  it,  as  to  justify  an  abandonment,  although, 
by  some  fortunate  occurrence,  she  may  be  de- 
livered from  her  peril  without  an  actual  expen- 
diture of  one-hall  of  her  value,  after  she  is  in 
safety.  Where,  in  the  circumstances  in  which 
the  vessel  then  may  have  been,  in  the  highest 
degree  of  probability  the  expenditures  to  repair 
her  would  exceed  half  her  value,  and  if  her 
distress  and  peril  be  such  as  would  induce  a 
considerate  owner,  uninsured,  and  upon  the 
spot,  to  withhold  every  attempt  to  get  the  vessel 
off,  becau.se  of  such  apparently  great  expendi- 
tures, the  abandonment  would,  doubtless,  be 
good.  Bradlie  v.  The  Maryland  Ins.  Co.,  12  Pe- 
ters, 378. 

371.  The  mere  retardation  of  the  voyage,  by 
any  of  the  perils  insured  against,  not  amounting 
to.  or  producing  a  total  incapacity  of  the  ship 
eventually  to  perform  the  voyage,  cannot,  upon 
principles  well  established,  be  admitted  to  con- 
stitute a  technical  total  loss,  which  will  authorize 
an  abandonment.  A  retardation  for  the  purpose 
of  repairing  damage  from  the  perils  insured 
against,  that  damage  not  exceeding  one  moiety 
of  the  value  of  the  ship,  falls  directly  within  this 
doctrine.  Under  such  circutnslances,  if  the  ship 
can  be  repaired,  and  is  repaired,  and  is  thus 
capable  of  performing  the  voyage,  there  is  no 
ground  of  abandonment  founded  upon  the  consi- 
deration that  the  voyage  may  not  be  worth  pur- 
suing for  the  interest  of  the  ship-owner;  or  that 
the  cargo  has  been  injured  so  that  it  is  not  worth 
transporting  further  on  the  voyage:  for  the  loss 
of  the  cargo  for  the  voyage  has  nothing  to  do 
with  the  insurance  upon  the  ship  for  the  voyage. 
Ibid. 
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372.  The  state  of  the  loss,  at  the  time  of  the 
offer  to  abandon,  fixes  the  rights  of  the  parties. 
Rhinclander  v.  The  Insurance  Company  of  Penn- 
sylvania, 4  Cranch,  29;  2  Cond.  Rep.  13. 

373.  Although  a  reasonable  time  is  allowed 
for  an  abandonment,  yet  if  the  insured  declares 
that  he  does  not  mean  to  abandon,  and  commu- 
nicates that  intention  to  the  underwriters,  he 
cannot  afterwards  abandon.  Hurlin  v.  ThePhm- 
vix  Insurance  Company,  1  Wash.  C.  C.  R.  400. 

374.  A  mere  arrest  and  detention  of  a  neutral 
by  a  belligerent,  for  the  purpose  of  legal  adjudi- 
cation, will  not  authorize  an  abandonment.  Dun- 
can wKoch,  Wallace's  C.  C.  R.  37. 

375.  The  insured  is  not  bound  to  abandon  until 
the  loss  has  actually  happened,  although  there 
is  every  probability,  and  almost  a  certainty,  to 
his  knowledge,  that  the  loss  will  happen ;  nor 


Until  he  has  received  certain  information  of  the 
loss.     Ibid. 

376.  What  shall  amount  to  notice  to  the  as- 
sured of  the  loss,  cannot  be  determined  by  any 
rule:  it  must  liepend  on  circumstances.     Ibid. 

377.  When  the  assured  receive  notice  of  a 
loss,  it  becomes  incumbent  on  them  to  elect 
whether  they  will  abandon  or  not,  and  if  they 
intend  to  abandon,  to  give  notice  of  such  inten- 
tion to  the  underwriters.  Marine  InsJirancc  Covi- 
pany  of  Alexandria  v.  Tucker,  3  Cranch,  391 ;  1 
Con<l."Rep.  561. 

378.  The  right  of  the  insured  to  abandon  and 
recover  for  a  total  loss,  dejiends  on  the  state  of 
the  fact  at  the  time  of  the  offer  to  abandon,  and 
not  upon  the  state  of  the  information  received. 
Marshall  v.  The  Delaware  Insurance  Company,  4 
Cranch,  202;  2  Cond.  Rep.  87. 

379.  If,  at  the  time  of  the  offer  to  abandon, 
the  ship  be  in  the  po.«session  of  the  master  in 
good  condition,  and  at  full  liberty  to  proceed  on 
the  voyage,  the  loss  of  the  cargo  will  not  authorize 
the  owner  of  the  vessel  to  recover,  as  for  a  total 
loss  of  the  ship.     Ibid. 

380.  An  abandonment  must  be  made  in  rea- 
sonable time,  but  what  is  reasonable  time  is  a 
question  compounded  of  law  and  fact,  which 
must  be  found  by  a  jury,  under  the  direction  of 
the  court.  Maryland  Insurance  Company  v.  Ru- 
den's  Jdmh;  6  Cranch,  338  ;  2  Cond.  Rep.  392. 
Livins;ston  et  al.  v.  The  Maryland  Insurance  Com- 
pany^l  Cranch,  506;  2  Cond.  Rep.  589. 

381.  The  question,  whether  the  abandonment 
was  made  in  due  time,  is  not  a  question  of  fact 
to  be  exclusively  left  to  the  jurj-,  but  it  is  a  ques- 
tion to  be  decided  by  them,  under  the  direction 
of  the  court ;  no  acts,  justifiable  by  the  usage  of 
trade,  and  done  by  the  assured  to  avoid  confis- 
cation under  the  Jaws  of  Spain,  can  avoid  the 
policy.  Livingston  ^  Gilchrist  v.  The  Maryland 
Insurance  Company,  7  Cranch,  506:  2  Cond.  Rep. 
589. 

382.  The  length  of  time  a  vessel  may  wait  to 
take  in  her  cargo,  without  discharging  the  un- 
derwriters, does  not  depend  on  the  usage  of 
trade.  Oliver  v.  The  Maryland  Insurance  Com- 
pany, 7  Cranch,  487  ;  2  Cond.  Rep.  580. 

383.  The  danger  which  will  justify  a  vessel 
remaining  in  port  a  long  time,  without  discharging 
the  underwriters,  must  be  obvious,  immediate, 
directly  applied  to  the  interruption  of  the  voy- 
age, and  imminent,  not  distant,  contingent,  and 
indefinite.     Ibid. 

384.  A  technical  total  loss  must  continue  to 
the  time  of  abandonment ;  not  that  it  then  should 
be  known  to  exist,  but  that  it  then  should  actually 
e.xist.  Oliver  v.  The  Union  Insurance  Company, 
3  Wheat.  183;  4  Cond.  Rep.  227. 

385.  Under  the  following  clauses  in  the  policy, 
"  in  case  of  loss,  the  same  shall  be  paid  in  sixty 
days  after  proof  and  adjustment  thereof,  without 
any  deduction,  except  the  amount  of  the  pre- 
mium, if  then  unpaid  ;"  and  "  it  is  hereby  agreed, 
that  the  insured  shall  not  abandon  to  the  insurers 
until  sixty  days  have  elapsed,  after  having  given 
them  notice  of  his  intention  so  to  do.  and  of  the 
loss  or  event  which  may  entitle  the  insured  there- 
to ;"  the  insured  may,  on  receiving  intelligence 
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of  the  loss,  give  notice  of  the  loss  and  of  his  in- 
tention to  abandon,  so  worded  as  to  operate  as 
an  abandonment  at  the  expiration  of  the  stipu- 
lated time  :  and  the  first  clause  can  only  apply 
to  a  case  where  there  has  been  a  loss,  and  also 
an  adjustment :  if  the  loss  is  disputed,  the  provi- 
sion can  have  no  application.  Columbian  Insu- 
rance Company  v.Catlctt,  12  Wheat.  383;  6Cond. 
Rep.  541. 

386.  The  rule  is,  that  where  there  is  a  capture, 
the  assured  may  at  once  abandon  and  recover 
for  a  total  loss;  and  leave  the  spes  recuperandi 
to  the  underwriter,  who  will  have  the  benefit  of 
any  accident  by  which  the  thing  may  be  reco- 
vered;  but  he  must  make  his  election  within  a 
reasonable  time  after  notice  of  the  loss.  Cal- 
hreath  v.  Gracy,  1  Wash.  C.  C.  R.  219. 

387.  And  where  the  insured  received  notice 
of  the  capture  on  the  10th  July,  and  made  no 
abandonment  until  December,  held  that  it  was 
too  late.     Ihid. 

388.  Although  a  reasonable  time  is  allowed 
for  an  abandonment,  yet  if  the  insured  declares 
that  he  does  not  mean  to  abandon,  and  commu- 
nicates that  intention  to  the  underwriters,  he 
cannot  afterwards  abandon.  Hurlin  v.  The 
Phanix  Insurance  Company^  1  Wash.  C.  C.  R. 
400. 

389.  The  injured  must  abandon  within  a  rea- 
sonable time  after  notice  of  the  loss.  Duncan  v. 
Koch.,  Wallace's  C.  C.  R.  33. 

390.  But  he  cannot  be  required  to  make  his 
election  until  he  has  received  certain  information 
of  the  loss.     Ibid. 

391.  The  assured  not  having  abandoned  the 
vessel  at  the  time  he  abandons  the  cargo,  and 
having  at  that  time  refused  to  do  so.  his  right  to 
make  the  same  is  gone,  and  cannot  be  regained. 
Hurtin  v.  The  Phoenix  Insurance  Company.,  1 
Wash.  C.  C.  R.  400. 

392.  The  insured  must,  within  a  reasonable 
time  after  loss,  make  his  election,  and  give  no- 
tice of  his  intention  to  abandon;  but  he  may 
take  a  reasonable  time  to  decide  on  the  subject. 
Ibid.  400. 

Note,  by  Mr.  Justice  Washington,  as  to  the 
period  when,  and  under  what  circumstances  an 
abandonnfient  should  be  made.  Bealc  v.  Pelht  ^ 
Bayard,  1  Wash.  C.  C.  R.  243. 

393.  What  will  be  considered  a  delay  of  an 
abandonment,  so  as  to  affect  the  right  to  recover 
from  the  assurers.  Smith  et  al.  v.  The  Delaware 
Ins.  Co.,  3  Wash.  C.  C.  R.  127. 

394.  If  the  assured  are  only  entitled  to  a  par- 
tial loss,  they  cannot  abandon.  Murray  v.  The 
Ins.  Co.  of  Pennsylvania,  2  Wash.  C.  C.  R.  186. 

39.5.  By  the  well  settled  principles  of  law  in 
the  United  States,  the  state  of  the  facts,  and  not 
the  stale  of  the  information  at  the  time  of  the 
abandonment,  constitutes  the  criterion  by  which 
is  to  be  ascertained  whether  a  total  loss  has 
occurred  or  not,  for  which  an  abandonment  can 
be  made.  If  the  abandonment  when  made  is 
good,  the  rights  of  the  parties  are  definitively 
fixed  ;  and  do  not  become  changed  by  any  sub- 
sequent events.  If,  on  the  other  hand,  the 
abandonment  when  made  is  not  good,  subsequent 
circumstances  will  not  affect  it,  so  as  retroac- 
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lively  to  impart  to  it  a  validity  which  it  had  not 
at  its  origin.  Bradlie  v.  The  Maryland  Ins.  Co.y 
12  Peters,  378. 

FORM  AND  LANGUAGE  OF  AN  ABANDONMENT. 

396.  There  is  some  diversity  of  opinion  among 
the  elementary  writers,  and  in  the  adjudged 
cases,  as  to  what  will  constitute  a  valid  aban- 
donment. It  seems  however  agreed,  that  no 
particular  form  is  necessary;  nor  is  it  indispen- 
sable that  it  should  be  in  writing.  But  in  what- 
ever form  it  is  made,  it  ought  to  be  explicit,  and 
not  left  open  as  matter  of  inference,  from  some 
equivocal  acts.  The  assured  must  yield  up  to 
the  underu  riter  all  his  right  and  interest  in  the 
subject  insured;  for  the  abandonment,  when 
properly  made,  operates  as  a  transfer  of  the 
property  to  the  underwriter,  and  gives  him  a 
title  to  it,  or  what  remains  of  it,  as  far  as  it  was 
covered  by  the  policy.  The  Columbian  Ins.  Co. 
V.  Ashby  et  al,  4  Peters.  139. 

EFFECT    OF    ABANDONMENT. 

397.  The  obligation  of  abandonm»ent  in  case 
of  loss,  is  an  inseparable  incident  to  the  right 
of  insurance;  and  upon  an  abandonment,  the 
underwriters  acquire  all  the  rights  of  the  insured. 
Russell  V.  The  Union  Ins.  Co.,  4  Dall.  421. 

398.  Under  the  general  principles  of  the  law 
of  insurance,  the  assured,  upon  an  abandonment 
in  due  season  for  a  technical  total  loss,  acquires 
an  immediate  right  of  recovery  against  the  un- 
derwriters: he  is  not  bound  to  wait  until  they 
signify  their  acceptance  or  refusal  of  the  aban- 
donment, if  it  be  valid;  nor,  if  accepted,  is  he 
bound  to  wait  for  payment,  but  may  immedi- 
ately commence  an  action  against  them.  Jan- 
ney  v.  The  Columbia  Ins.  Co.,  10  Wheat.  411;  6 
Cond.  Rep.  166. 

399.  It  is  not  necessary,  in  the  declaration,  to 
aver,  that  any  preliminary  proofs  of  loss  were 
offered  to  the  underwriters,  nor  of  any  promise 
to  pay  in  sixty  days  after  such  proofs,  according 
to  the  terms  of  the  policy,  further  than  the  gene- 
ral averment  after  the  allegation  of  the  loss,  that 
the  defendants  on,  &c..  at.  &c.,  had  notice  thereof, 
and  by  means  thereof  became  liable,  &.c.,  and 
in  consideration  thereof,  promised  that  they 
would  pay  the  sum  due,  "according  to  the  tenor 
and  effect  of  the  said  policy  of  insurance." 
Ibid. 

400.  The  refusal  of  a  deed  of  cession  of  the 
cargo,  unless  the  underwriters  would  accept  the 
abandonment  of  the  vessel,  insured  in  another 
policy,  did  not  vacate  the  abandonment  of  the 
cargo.  Hurtin  v.  The  Phccnix  Ins.  Co.,  1  Wash. 
C.  C.  R.  400. 

401.  In  the  case  of  Chesapeake  Ins.  Co.  v. 
Starke,  7  Cranch,  263;  2  Cond.  Rep.  367;  the 
court  lays  down  the  general  rule,  that  if  an 
abandonment  be  legally  made,  it  puts  the  un- 
derwriter completely  in  the  place  of  the  assured, 
and  the  agent  of  the  latter  becomes  the  agent 
of  the  former;  and  that  the  acts  of  the  agent 
interfering  with  the  subject  insured,  will  not 
affect  the  abandonment.  But  the  court  takes  a 
distinction  between  the  acts  of  an  agent  and  the 
acts  of  the  assured.     That  in  the  latter  case, 
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any  acts  of  ownership,  by  the  owner  himsflf, 
might  be  coiistriUHl  into  a  rdinqnishint'iit  of  tlie 
abaiiJonnn'Mt;  wliich  had  not  been  accepteil. 
But  the  conit  in  that  case  did  not  say,  and  we 
thnik  did  not  mean  to  be  considered  as  intimat- 
ing, that  every  such  act  of  ownership  nmsl  ne- 
cessarily, and  under  ail  possible  circumstances, 
be  construi'il  into  a  relinquishment  of  an  aban- 
donment. The  practical  operation  of  so  broad 
a  rule,  would  be  extremely  injurious.  The  Co- 
lumbian Lis.  Co.  v.  Asltbij  tt  al.,  4  Peters,  139. 

402.  The  revocation  of  an  abandonment,  be- 
fore accepted  by  the  underwriters,  may  be  infer- 
'ed  from  the  conduct  of  the  assured  ;  if  his  acts 
and  interference  with  the  use  and  management 
of  the  subject  insured,  be  such  as  satisfactorily 
to  show  that  he  intended  to  act  as  owner,  and 
not  for  the  benefit  of  the  underwriters.  This  is 
a  question  of  intention,  and  belongs  to  the  jury 
as  a  matter  of  fact,  and  is  not  to  be  deciiled  by 
the  court  as  a  matter  of  law.     Ibid. 

403.  The  right  to  compensation  from  Spain, 
under  the  Florida  treaty,  held  under  an  aban- 
donment made  to  the  underwriters  upon  vessels 
and  cargoes  illegally  captured  ;  passed  by  the 
assignment  under  the  bankrupt  laws,  and  vested 
in  the  assijiuees.  Comcgys  el  al.  v.  Vasse,  1  Pe- 
ters, 193.  " 

404.  Under  the  general  principles  of  the  laws 
of  insurance,  the  assured,  upon  abandonment  in 
due  season  for  a  technical  total  loss,  requires  an 
immediate  right  of  recovery  against  the  under- 
writers. He  is  not  bound  until  they  signify  their 
acceptance  or  refusal  of  the  abandonment,  if  it 
be  valid  ;  nor  if  accepted,  is  he  bound  to  wait 
for  payment,  but  may  immediately  commence 
an  action  against  them.  Columbian  Ins.  Co.  v. 
Catlett,  12  Wheat.  383-  6  Cond.  Rep.  541. 

405.  A  master  of  a  ship  who  sells  a  cargo  at 
public  auction,  after  an  abandonment  to  the  un- 
derwriters, and  buys  it  in  at  the  sale  to  prevent 
a  loss,  does  not  become  owner  of  the  property 
so  as  to  acquire  thereby  an  insurable  contract. 
Barker  v.  llie  Marine  Ins.  Co.^  2  Mason's  C.  C. 
R.  369. 

406.  If  the  master  makes  a  special  contract 
to  receive  a  moiety  of  the  freight  in  lieu  of 
wages,  and  procures  insurance  on  his  part  of 
the  freight,  and  abandons  as  for  a  total  loss,  and 
the  freight  is  subsequently  earned,  his  abandon- 
ment does  not  operate  as  an  assignment  of  the 
freight  so  subsequently  earned ;  and  he  is  en- 
titled to  recover  his  moiety  of  the  same  freight 
against  the  owners,  or  against  those  who  have 
received  it.  Catlett  v.  The  Pacific  Ins.  Co..,  1 
Paine's  C.  C.  R.  594. 

RIGHTS  AND  LIABILITIES  OF  THE  ASSURERS,  AFTER 
THE  ACCEPTANCE  OF  THE  ABANDONMENT. 

407.  The  informality  of  a  deed  of  cession  to 
the  underwriters  is  unimportant,  if  the  aban- 
donment be  unexceptionable  ;  the  property  vests 
in  them  immecliatrly,  and  the  deed  is  not  essen- 
tial to  the  right  of  either  party.  Chesapeake  Ins. 
Co.  V.  Starke,  6  Cranch,  268  ;  2  Cond.  Rep.  367. 

408.  If  the  abandonment  be  legal,  it  puts  the 
underwriters  completely    in   the   place  of  the 


assured  ;  and  the  agent  of  the  assured  becomes 
the  agent  of  the  underwriters.     Ibid. 

409.  The  untlerwriters  upon  a  cargo  are  not 
liable  for  freight,  pro  rata  itineris,  to  the  owner 
of  the  vessel,  who  is  also  owner  of  the  cargo 
insured;  in  a  case  where  the  vessel  and  cargo 
were  captured,  the  cargo  abandoned  to  the  un- 
derwriters as  a  total  loss,  and  by  them  accepted, 
the  loss  paid,  the  cargo  condemned,  restored 
upon  appeal,  and  the  proceeds  of  the  cargo  paid 
over  to  the  underwriters.  Coze  et  al.  v.  Ualti- 
more  Ins.  Co.,  7  Cranch,  358;  2  Cond.  Rep.  528. 

410.  As  between  tlie  insured  and  the  under- 
writer on  the  cargo  of  a  ship,  the  latter  is  in  no 
ca.se  responsible  for  the  payment  of  freight,  whe- 
ther there  be  an  abandonment  or  not.  It  is  a 
charge  on  the  cargo,  against  which  he  does  not 
undertake  to  indemnify  the  owner.     Ibid. 

411.  Therefore,  in  a  cargo  of  a  mixed  charac- 
ter, no  abandonment  for  mere  deterioration  in 
value  during  the  voyage  can  be  valid,  unless  the 
damage  on  the  non-memorandum  articles  exceed 
a  moiety  of  the  value  of  the  whole  cargo,  in- 
cluding the  memorandum  articles.  Marcardicr 
V.  The  Chesapeake  Ins.  Co.,  8  Cranch.  39  ;  3  Cond. 
Rep.  20. 

412.  Before  the  end  of  the  voyage  it  was  broken 
up,  and  the  insured  abandoned,  on  learning  the 
fact.  The  instructions  of  the  master  to  the  super- 
cargo showed  that  the  rights  and  duties  of  the 
latter,  as  supercargo,  were  not  to  commence 
until  the  end  of  the  voyage.  On  the  loss  of  the 
voyage,  the  master  delivered  the  specie  to  the 
agent  of  the  supercargo,  and  it  was  invested  in 
cotton.  Held,  that  as  the  supercargo  was  not 
interested  in  the  policy,  his  acts  did  not  bind 
the  other  joint-owners,  and  that  his  capacity  of 
supercargo  suspended  whatever  powers  he  might 
have  had  as  a  partner,  and  that  the  investment 
by  him  of  the  .specie  was  as  agent  for  the  un- 
derwriters, and  did  not  constitute  an  act  of  own- 
er.«hip,  so  as  to  waive  the  abandonment.  Catleti 
V.  The  Pacific  Ins.  Co.,  Paine's  C.  C.  R.  594. 

413.  A  formal  instrument  of  cession  is  not 
essential  to  vest  the  property  in  the  underwriter. 
The  abandonment  itself  amounts  to  a  legal  trans- 
fer of  the  right  of  the  insured,  so  as  to  enable 
the  underwriters  to  pursue  the  property  as  effec- 
tually as  if  a  regular  deed  had  been  made  to 
them.  The  refusal,  therefore,  to  execute  such 
a  cession,  will  not  affect  a  prior  alrandonment, 
which  had  been  made  and  accepted.  Hurtin  v. 
The  Phanix  Ins.  Co.,  1  Wash.  C.  C.  R.  530. 

414.  Insurance  ongoodsfromB.  tol.and  thence 
back  to  B.,  declared  to  be  on  certain  articles  con- 
stituting the  outward  cargo,  a  few  only  not  enu- 
merated, with  an,  &c.,  valued  at  twelve  thousand 
dollars  clear  of  premium,  which  sum  was  insured. 
Another  insurance  was  effected  at  a  different 
office,  on  the  return  cargo,  estimating  it  at  one 
hundred  and  twenty-five  thousand  pounds  of 
coffee,  valued,  as  concerned  the  risk,  at  twenty- 
two  cents  per  pound,  from  which  was  to  be  de- 
ducted the  twelve  thousand  dollars  before  in- 
sured, leaving  fifteen  thousand  five  hundred 
dollars  to  be  covered.  A  total  loss  having  oc- 
curred on  the  homeward  voyage,  an  offer  was 
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made  to  abandon  to  both  offices,  and  refused; 
but  the  first  underwriters  afterwards  paid,  with- 
out abandonment.  The  policy  contained  the  usual 
printed  clauses  as  to  prior  insurance.  Held,  1. 
That  the  first  poHcy  on  the  homeward  voyage 
was  open.  2.  That  the  second  underwriters 
were  not  obliged  to  look  at  the  first  policy,  but 
were  authorized  to  consider  it  as  it  was  repre- 
sented, as  a  valued  one.  3.  That  the  first  policy 
covered  as  much  of  the  cofi'ee  as  twelve  thou- 
sand dollars  would  absorb  at  prime  cost  and 
charges,  and  not  at  the  valuation  of  twenty-two 
cents;  and  that  the  residue  alone  was  covered 
at  that  price.  4.  That  the  second  underwriters 
lould  not  be  atTected  by  the  subsequent  arrange- 
ment made  by  the  first,  to  pay  without  abandon- 
ment. MKim  V.  The  Phanix  Insurance  Com- 
pamj,  2\Vash.  C.C.R.  89. 

415.  Where  a  regular  abandonment  is  made, 
the  property  vests  in  the  underwriter,  by  rela- 
tion to  the  time  of  capture;  yet  the  captain  con- 
tinues to  be  the  agent  of  the  insured,  until  the 
abandonment.  His  acts,  subsequent  to  the  cap- 
ture, may  operate  as  well  to  the  advantage  as  to 
the  injury  of  the  assured.  The  clause  in  the 
policy  which  permits  him  to  act  for  the  best,  for 
the  preservation  of  the  property,  without  preju- 
dice to  the  insurance,  binds  the  underwriters  to 
submit  to  the  consequences  of  those  acts,  if  per- 
formed for  the  benefit  of  all  concerned ;  and  the 
introduction  of  the  clau.se  shows  that  the  captain 
continues  to  be  the  agent  of  the  insured,  who 
might,  by  his  act.*,  prejudice  the  claim  of  his 
principal,  if  his  acts  for  the  common  benefit  were 
not  sanctioned.  If  the  act  of  the  captain  be  a 
lawful  act,  it  is  a  question  of  fact  for  the  jury, 
whether  he  acted  for  the  best  for  all  concerned  ; 
but  from  this  authority,  a  power  to  do  an  unlaw- 
ful act  is  not  to  be  implied.     Ibid. 

416.  In  a  suit  in  rem  on  a  bottomry  bond,  an 
underwriter,  to  whom  an  abandonment  is  made 
■which  has  not  been  accepted,  is  not  admissible 
as  a  claimant.  He  has  not  any  jus  ad  rem,  or 
jus  in  re.  The  Ship  Packet,  3  Mason's  C.  C.  R. 
255,  257. 

417.  In  a  libel  in  rem  against  a  vessel  or  car- 
go for  salvage,  the  underwriters,  not  having  ac- 
cepted an  abandonment,  are  not  proper  parties. 
The  Schooner  Boston,  1  Sumner's  C.  C.  R.  328. 

418.  Underwriters  cannot  make  any  claim  for 
salvage  property  in  the  admiralty,  unless  there 
has  been  an  abandonment  of  the  property  to 
them,  and  it  has  been  accepted  by  them.  The 
Ship  Henry  Ewbank,  1  Sumner's  C.  C.  R.  400. 

419.  After  abandonment,  the  underwriters  are 
entitled  to  all  the  proceeds  of  the  property  aban- 
doned; and  if  the  proceeds  of  the  .sales  of  the 
same  shall  have  been  invested  in  other  merchan- 
dise, to  a  profit,  they  are  entitled  to  the  profit. 
Hurtin  v.  The  Phanix  Ins.  Co.,  1  Wash.  C.  C.  R. 
400. 

420.  The  refusal  to  give  a  deed  of  cession  for 
the  cargo,  unless  the  assured  would  accept  the 
abandonment  of  the  vessel  insured  in  atiother 
policy,  did  not  vacate  the  abandonment  of  the 
cargo.  A  deed  of  cession  is  not  necessary  to 
transfer  to  the  assurer  the  right  to  the  property, 


the  same  having  been  completely  transferred  by 
the  abandonment.     Ibid. 

421.  Where  a  regular  abandonment  is  made, 
the  property  vests  in  the  insurer  by  relation  to 
the  time  of  capture ;  but  the  captain  contiimes 
the  agent  of  the  insured  until  the  time  of  aban- 
donment. This  act,  subsequent  to  capture,  may 
operate  to  the  advantage  or  disadvantage  of  the 
insurer;  and  the  insurer  is  protected  by  the 
clause  in  the  policy,  which  binds  the  master  to 
act  after  capture,  only  when  it  appears  that  he 
acted  for  the  best  of  all  concerned.  The  unlaw- 
ful acts  of  the  master  are  never  to  be  sanctioned. 
Dederer  v.  The  Delaware  Ins.  Co.,  2  Wash.  C.  C. 
R.  61. 

422.  If  the  abandonment  is  legal,  it  puts  the 
underwriters  immediately  in  the  place  of  the 
assured;  and  the  supercargo,  or  whoever  else 
was  his  agent,  becomes  immediately  the  agent 
of  the  underwriters.  The  acts  of  such  agent 
become  the  acts  of  the  assurers,  and  they  can- 
not affect  the  abandonment.  Caze  ^'  Richaud  v. 
The  Baltimore  Ins.  Co.,  7  Cranch,  358,  362;  2 
Cond.  Rep.  528. 

423.  As  between  the  insured  and  the  under- 
writers on  the  cargo  of  a  ship,  the  latter  is  in  no 
case  responsible  for  the  payment  of  the  freight, 
whether  there  be  an  abandonment  or  not.    Ibid. 

424.  After  the  abandonment  of  a  vessel  is 
accepted  by  the  underwriters,  they  become  own- 
ers for  the  voyage,  and  become  liable  for  the 
seamen's  wages  from  the  lime  they  become 
owners.  They  are  entitled  to  the  freight  earned 
from  that  period.  Hammond  v.  The  Essex  Fire 
and  Marine  Ins.  Co.,  4  Mason's  C.  C.  R.  196. 

425.  Where  the  vessel  and  freight  are  sepa- 
rately insured,  after  abandonment  made  to  each 
of  the  underwriters,  the  underwriters  on  the 
freight  are  entitled  to  the  freight  earned  before 
that  time,  and  the  underwriters  on  the  vessel  to 
the  freight  earned  after.     Ibid. 

426.  If,  after  abandonment,  the  voyage  is  con- 
tinued by  the  underwriters,  without  objection,  it 
is  presumed  to  be  continued  on  the  original 
terms  as  to  compensation  to  the  officers  and  crew 
of  the  vessel.     Ibid. 

427.  When  the  supercargo  of  a  vessel  which 
had  been  captured,  the  voyage  broken  up,  and 
the  cargo  abandoned  to  the  underwriters,  had 
invested  the  proceeds  of  the  outward  cargo,  in 
another  cargo,  upon  the  sales  of  which  a  freight 
had  been  made,  the  assurers  were  entitled  to 
the  profit.  Simons  v.  Union  Ins.  Co.,  1  Wash.  C. 
C.  R.  443. 

428.  When  the  outward  voyage  of  a  vessel  is 
broken  up,  and  the  vessel  insured  earns  freight 
on  her  return  voyage,  the  underwriters  upon  her 
have  no  claim  to  the  freight  earned  after  the 
voyage  insured  had  been  broken  up.     Ibid. 

429.  Before  the  end  of  the  voyage  it  was 
broken  up,  and  the  insured  abandoned  on  learn- 
ing the  fact.  The  instructions  to  the  master  and 
supercargo  showed  that  the  rights  and  duties  of 
the  latter,  as  supercargo,  were  not  to  commence 
until  the  end  of  the  voyage.  On  the  loss  of  the 
voyage,  the  master  delivered  the  specie  to  the 
agent  of  the  supercargo,  and  it  was  invested  in 
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Cdtlon.  Held,  thr\t  as  ilie  supercargo  was  not 
iiilnisted  in  the  polie'V;  his  acts  did  not  binJ  tlic 
olher  joint-owners,  ami  that  his  capacity  as  snper- 
car>j:o  tnispenileil  w  hatever  powers  lie  iiiiy;ht  have 
ha»l  as  partner;  and  that  the  investment  by  him 
of  the  specie  was  by  him  as  ajient  of  the  umler- 
writerS;  ami  ilid  not  constitute  an  act  of  owner- 
ship so  as  to  waive  the  abandonment.  Catleltv. 
The  Pacific  Ins.  Co.,  Paine's  C.  C.  R.  594. 

II.   Total  and  Partial  Losses. 

430.  If  a  vessel  be  captured  and  recaptured, 
it  depends  upon  the  circumstances  of  the  case, 
whether  the  loss  shall  be  deemed  total  or  partial. 
It  is  a  question  of  law.  dependent  upon  the  fact, 
whether,  on  the  whole  evidence,  the  voyage  was 
broken  up  or  not.  The  Marine  Ins.  Co.  of  Alex- 
andria V.  Tucker,  1  Cranch,  357;  1  Cond.  Rep. 
561. 

431.  The  capture  of  a  neutral  as  prize,  by  a 
belligerent,  is  a  total  loss,  and  entitles  the  insured 
to  abandon.  Rhinclandcr  v.  The  Ins.  Co.  of  Penn- 
sylvania, 4  Cranch,  29;  2  Cond.  Rep.  13. 

432.  The  technical  loss  arising  from  capture  is 
terminateil  by  a  final  decree  of  restitution,  al- 
though that  decree  may  not  have  been  executed 
at  the  time  of  the  offer  to  abandon.  Marshall  v. 
The  Delaware  Ins.  Co.,  4  Cranch,  202;  2  Cond. 
Rep.  84. 

433.  An  embargo  or  detention  by  a  foreign 
friendly  power  constitutes  a  total  loss,  and  war- 
rants an  abandonment.  Rhinelanderv.  The  Penn- 
sylvania Ins.  Co.,  4  Cranch,  29;  2  Cond.  Rep.  13. 

434.  The  rate  of  loss  on  property  insured  is 
ascertained  from  the  prime  cost  of  the  articles 
lost.  Wtllinss  et  al.  v.  Conscqua,  Peters'  C.  C.  R. 
172. 

435.  Where  a  technical  total  loss  is  sought  to  be 
maintained  upon  the  mere  ground  of  deteriora- 
tion of  the  cargo,  at  an  intermediate  port,  to  a 
moiety  of  its  value,  all  deterioration  of  memo- 
randum articles  must  be  e.\cluded  from  the  esti- 
mate. Marcardicr  v.  Chesapeake  Ins.  Co.,  8  Cranch, 
39;  3  Cond.  Rep.  20. 

436.  Therefore,  on  a  cargo  of  a  mixed  char- 
acter, no  abandonment  for  mere  deterioration  in 
value  duiing  the  voyage,  can  be  valid,  unless  the 
damage  on  the  non-memorandum  articles  exceed 
a  moiety  of  the  value  of  the  whole  cargo,  includ- 
ing the  memorandum  articles.     Ibid. 

437.  If;  at  the  time  of  the  ofler  to  abandon, 
the  vessel  be  in  possession  of  the  master,  and  in 
good  condition,  and  at  full  liberty  to  proceed  on 
the  voyage,  the  loss  on  the  cargo  will  not  war- 
rant a  claim  for  a  total  loss  of  the  ship.  Alexan- 
der v.  The  Baltimore  Ins.  Co.,  4  Cranch,  370;  2 
Cond.  Rep.  143. 

438.  The  insurer  on  memorandum  articles  is 
liable  only  for  a  total  loss,  which  can  never  hap- 
pen when  the  cargo,  or  part  of  it,  has  been  sent 
on  by  the  insured,  and  reaches  the  original  port 
of  destination.  Morean  v.  The  United  States  Ins. 
Co.,  I  Wheat.  217:  3  Cond.  Rep.  550. 

439.  If  the  loss  be  total  in  reality,  or  is  such 
as  the  insured  is  permitted  to  treat  as  such,  he 
may  abandon  and  recover  as  for  a  total  loss,  in 
tile  case  of  memorandum  articles;  but  with  this 


exception,  th.it  he  is  not  permitted  to  turn  a  par- 
tial into  a  total  loss.  The  loss  of  the  voyiige  by 
capture,  shipwreck  or  otherwise,  may,  subject  to 
this  distinction,  be  treated  as  a  total  loss.     Ibid. 

440.  Where  the  ship,  being  cast  on  shore  near 
the  port  of  destination,  the  agent  oi  the  insured 
employed  persons  to  nniatle  as  much  of  the  cargo 
as  conld  be  saved,  and  nearly  one  half  was  land- 
ed, damaged,  and  sent  on  to  the  place  of  desti- 
nation, and  sold  by  (he  consignees,  at  about  one- 
fonrth  of  the  price  of  the  sound  article,  this  was 
held  not  to  be  a  total  loss,  and  the  insurer  was 
not  to  be  liable.     Ihid. 

441.  A  technical  total  loss  must  continue  to 
the  time  of  abandonment ;  not  that  it  then  should 
be  known  to  exist,  but  that  it  should  then  actu- 
ally exist.  Oliverav.  The  Union  Ins.  Co.,  3  Wheat. 
183;  4  Cond.  Rep.  227. 

442.  Where,  in  an  action  on  a  policy  of  insur- 
ance, a  technical  total  loss  is  assigned  as  the 
ground  of  recovery,  the  loss  must  be  occasioned 
by  the  immediate  operation  of  some  of  the  perils 
insured  against;  and  it  is  not  sufficient  that  the 
voyage  be  abandoned  for  fear  of  the  operation  of 
the  peril.  Smith  et  al.  v.  The  Universal  Ins.  Co., 
6  Wheat.  176;  5  Cond.  Rep.  54. 

443.  In  respect  to  the  mode  of  a.sceifaining 
the  value  of  the  ship,  and,  of  course,  whether 
she  is  injured  to  the  amount  of  half  her  value,  it 
has,  on  the  fullest  consideration,  been  held  by 
the  supreme  court;  that  the  true  basis  of  the 
valuation  is  the  value  of  the  ship  at  the  time  of 
the  disaster;  and  that  if,  after  the  damage  is,  or 
might  be  repaired,  the  ship  is  not,  or  would  not 
be  worth,  at  the  place  of  repairs,  double  the  cost 
of  repairs,  it  is  to  be  treated  as  a  technical  total 
loss.  Bradlic  v.  I'he  Maryland  Ins.  Co.,  12  Pe- 
ters, 378. 

444.  The  valuation  in  the  policy,  or  the  value 
at  the  home  port,  or  in  the  general  market  of 
other  ports,  constitutes  no  ingredient  in  ascer- 
taining whether  the  injury  by  the  disaster  is 
more  than  one-half  of  the  value  of  the  vessel  or 
not.  For  the  like  reason,  the  ordinary  deduction 
in  cases  of  partial  loss,  of  "one-third,  new  for 
old,"  from  the  repairs,  is  equally  inapplicable  to 
cases  of  a  technical  total  loss,  by  an  injury  ex- 
ceeding one-half  of  the  value  of  the  vessel. 
Ibid. 

445.  The  insurers  do  not  undertake  that  the 
voyage  shall  be  performed  without  delay,  or  that 
the  perils  insured  against  shall  not  occur;  they 
undertake  only  for  losses  sustained  by  those 
perils;  and  if  any  peril  begins  to  act  upon  the 
subject,  yet  if  it  be  removed  before  any  loss 
takes  place,  and  the  voyage  is  not  thereby  broken 
up,  but  is  or  may  be  resumed,  the  insured  can- 
not recover  for  a  total  loss.     Ibid. 

446.  If  a  vessel  be  captured  during  a  voyage, 
and  afterwards  be  recaptured,  and  perform  or 
may  perform  it,  there  can  be  no  abandonment 
after  the  recapture,  for  a  technical  total  loss. 
Jbid. 

447.  Where  a  vessel  was  injured  by  tempests, 
it  is  the  duty  of  the  master  to  repair  her  if  this 
can  be  done,  if  not  he  should  have  her  regularly 
condemned,  and  if  this  is  not  done,  he  has  no 
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right  to  break  up  the  voyage,  and  convert  a  par- 
tial into  a  total  loss.  Cort  et  al.  v.  The  Delaware 
Ins.  Co.,  2  Wash.  C.  C.  R.  375. 

448.  Where  the  cargo,  in  the  course  of  the 
outward  voyage,  was  permanently  separated  from 
the  ship  by  the  total  wreck  of  the  latter,  and 
being  perishable  in  its  nature,  though  not  injured 
to  one-half  its  value,  it  became  necessary  to  sell 
it,  and  the  further  prosecution  of  the  voyage  be- 
came impracticable;  this  was  a  total  loss  on  ac- 
count of  the  breaking  up  of  the  voyage.  The 
Columbian  Ins.  Co.  v.  Catlctt,  12  Wheat.  383;  6 
Cond.  Rep.  541. 

449.  Where  a  vessel  was  stranded,  and  after- 
wards, before  abandonment,  was  gotten  off  with- 
out material  injury,  but  was  in  the  intermediate 
lime  sold  by  the  master  at  public  auction,  and 
purchased  by  him,  it  was  held  that  the  plaintiff 
was  not  entitled  to  recover  as  for  a  total  loss. 
That  a  voyage  is  retarded  by  an  accident,  is  no 
ground  for  an  abandonment  as  for  a  total  loss. 
Church  V.  The  Marine  Ins.  Co.,  1  Mason's  C.  C. 
R.  341. 

450.  Damages  to  a  vessel  by  any  of  the  perils 
of  the  sea,  on  the  voyage  insured,  which  could 
not  be  repaired  at  the  port  to  which  such  vessel 
proceeded  after  the  injury,  without  an  expendi- 
ture of  money  to  an  amount  exceeding  half  the 
^lue  of  the  vessel  at  that  port,  after  such  repairs, 
constitute  a  total  loss.  The  Patapsco  his.  Co.  v. 
Southgale  ct  al.,  5  Peters.  604. 

451.  The  rule  laid  down  in  the  books  is  gene- 
ral, that  the  value  of  the  vessel  at  the  time  of 
the  accident  is  the  true  basis  of  calculation  :  and 
if  so,  it  necessarily  follows  that  it  must  be  the 
value  at  the  place  where  the  accident  occurs. 
The  sale  is  not  conclusive  with  respect  to  such 
value.  The  question  is  open  for  other  evidence, 
if  any  suspicion  of  fraud  or  misconduct  rests 
upon  the  transaction.     Ibid. 

452.  If  notice  of  capture  be  received  by  the 
insured  before  condemnation,  he  ought  to  make 
his  election  within  a  reasonable  time  to  aban- 
don, and  to  consider  the  loss  as  partial,  because 
wherever  there  exists  a  spes  recuperandi,  he 
ought  not  to  lie  by  and  treat  it  as  a  total  or  par- 
tial loss,  as  events  may  turn  out,  and  thus  deprive 
the  assurer  of  the  opportunity  of  saving  what  he 
can.     Calbreath  v.  Graaj,  1  Wash.  C.  C.  R.  198. 

453.  The  rule  is,  that  where  there  is  a  cap- 
ture, the  assured  may  at  once  abandon  and 
recover  for  a  total  loss,  and  leave  the  spes  recu- 
perandi to  the  underwriter,  who  will  have  the 
benefit  of  any  accident  by  which  the  thing  niay 
be  recovered,  but  he  must  make  his  election 
within  a  reasonable  time  after  notice  of  the  loss. 
Ibid. 

454.  Where  a  vessel  sails  on  the  voyage  in- 
sured, and  incurs  damage  from  a  storm  to  an 
amount  exceeding  half  her  value,  the  insured 
may  recover  as  for  a  total  loss,  unless  the  under- 
writer, on  application  to  him,  had  offered  to  pay 
the  amount  of  repairs  at  all  events.  Hart  et  al. 
v.  The  Delaware  Ins.  Co.,  2  Wash.  C.  C.  R.  346. 

455.  The  underwriter  is  not  bound  to  make 
or  direct  the  repairs  in  any  case;  but  if  the  in- 
jury is  such  that  the  insured  may  turn  it  into  a 
tolal  loss,  the  underwriter,  if  he  prefer  to  pro- 


secute the  voyage,  must  engage  to  pay  whatever 
may  be  necessary  for  that  purpose,  although  the 
amount  exceed  what  he,  might  otherwise  be 
liable  for.     Ibid. 

456.  A  partial  loss  of  an  entire  cargo  by  sea 
damage,  if  amounting  to  more  than  one-half, 
may,  under  circum.stances,  be  converted  into  a 
total  technical  loss,  but  not  if  a  distinct  part  of 
the  cargo  be  destroyed,  and  the  voyage  be  not 
thereby  broken  up,  or  rendered  not  worthy  of 
being  prosecuted.     Ibid. 

457.  Where  insurance  was  effected  in  New 
York  on  a  ship  for  four  thousand  dollars,  valued 
at  that  sum,  and  a  policy  was  afterwards  effected 
at  another  place,  on  the  same  ship  and  voyage, 
for  four  thousand  dollars,  valuing  the  ship  at  six 
thousand  dollars,  and  both  policies  contained  the 
usual  printed  clause,  "that  if  the  assured  shah 
have  made  any  other  insurance  upon  the  pre- 
mises, prior  in  date,  &c.  the  assurers  shall  be  lia- 
ble only  for  so  much  as  the  amount  of  such  prior 
insurance  may  be  deficient  towards  fully  cover- 
ing the  premises,  &c.  and  shall  return  the  pre- 
mium upon  so  much  of  the  sum  by  them  insured 
as  they  shall  be  by  such  prior  insurance  exone- 
rated from."  A  partial  loss  happened,  but  it 
was  not  covered  by  the  amount  for  which  the 
first  underwriters  were  liable,  and  a  suit  was  in- 
stituted against  the  second  underwriters  for  the 
deficiency.  Held,  that  the  policy  having  fixed 
the  value  of  the  property  at  six  thousand  dollars, 
the  defendants  were  liable  for  the  amount  of  the 
loss  sustained,  over  and  above  the  sum  insured 
by  the  first  underwriters;  that  amount,  how- 
ever, not  to  exceed  two  thousand  dollars,  which 
was  alone  left  uncovered  by  the  former  policy. 
Nor  was  it  necessary  that  the  second  under- 
writers should  have  notice  of  the  first  policy. 
The  insured  were  also  entitled  to  a  return  of 
premium  upon  the  two  thousand  dollars,  which 
were  insured  above  the  value  of  the  property. 
Murray  ct  al.  v.  The  Insurance  Company  of  Penn- 
sylvania, 2  Wash.  C.  C.  R.  186. 

458.  If  the  question  turned  on  the  totality  of 
the  loss,  unconnected  with  the  subject  of  loss 
by  deterioration  of  the  cargo  in  value,  or  reduc- 
tion in  quantity,  there  is  no  difference  betMeen 
memorandum  and  other  articles.  Marean  v. 
United  States  Ins.  Co.,  3  Wash.  C.  C.  R.  256. 

459.  As  to  memorandum  articles,  the  insured 
agrees  to  pay  for  a  total  loss  only ;  and  the  pro- 
perty, if  it  arrive  at  the  port  of  delivery  reduced 
in  quantity  or  value  to  any  amount,  the  loss  can- 
not be  total.  If  the  loss  be  total  in  fact,  or  such 
as  the  insured  is  permitted  to  treat  as  total,  he 
may  abandon  and  recover  as  for  a  total  loss,  in 
the  case  of  memorandum  articles,  but  he  is  not 
permitted  to  convert,  what  is  in  fact  and  law,  a 
partial,  into  a  total  loss.     Ibid. 

460.  In  an  action  on  a  valued  policy  to  recover 
an  average  loss,  it  is  not  always  essential  that 
the  plaintiff,  to  entitle  himself  to  recover,  should 
produce  the  original  invoice,  or  show  the  prime 
cost  of  the  goods  damaged.  Bcntaloe  v.  Pratt, 
Wallace's  C.  C.  R.  58. 

461.  It  is  not  essential  to  the  plaintiffs  reco- 
very for  an  average  loss  on  a  valued  policy,  ou 
account  of  damage  by  the  sea  to  the  goods  in- 
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Fured,  that  a  survey  should  be  maiie  at  the  port 
of  deUvery  before  breaking  bulk.     Ibid. 

462.  A  vessel  was  insured  from  Messina  to 
Boston.  She  met  with  disasters  in  the  course 
of  her  voyage,  put  into  Lisbon  for  rejxiirs,  and 
they  were  made,  exceeding  half  her  value.  A 
bottomry  bond  was  given  for  the  amount.  She 
proceeded  on  her  voyage,  and  safely  arrived. 
Four  days  before  her  arrival,  the  owner  aban- 
doned, not  having  previous  information.  Subse- 
quentl\-.  the  vessel  was  sold  under  the  bottomry 
bond.  Held,  that  the  loss  was  not  total  at  the 
time  of  the  abandonment,  and  the  plaintiff  could 
not  recover  for  a  total  loss.  Held,  also,  that  in 
this  case  the  underwriter  was  entitled  to  have 
the  usual  deduction  on  the  repairs  of  one-third 
new  for  old.  as  the  sale  of  the  vessel  was  by  the 
default  of  the  owner.  Humphries  v.  The  tinion 
Ins.  Co.,  3  ]Mason\s  C.  C.  R.  429. 

463.  In  a  policy  of  insurance  it  was  stipu- 
lated that  the  underwriters  shall  not  be  liable 
"for  any  partial  loss  on  other  goods,  or  on  the 
ves.sel  and  freight,  unless  it  amount  to  five  per 
cent,  exclusive,  in  each  case,  of  all  charges  and 
e.xpenses  incurred  for  the  purpose  of  ascertain- 
ing and  proving  the  loss."  Held,  that  the  words, 
"  m  each  case."  in  the  foregoing  clause,  do  not 
mean,  "at  each  time  of  loss,"  but  that  they 
refer  to  three  several  subjects  insured,  goods, 
freight,  and  vessel,  and  require  a  damage  of  five 
per  cent,  to  justify  a  claim  in  each  case.  Don- 
nell  v.  The  Columbian  Ins.  Co.,  2  Sumner's  C.  C. 
R.  366. 

464.  Held,  that  successive  losses  on  the  cargo, 
in  the  course  of  the  voyage,  each  less  than  five 
per  cent.,  but  in  the  aggregate  amounting  to 
more  than  five  per  cent.,  are  not  within  the  ex- 
ception, and  are  to  be  borne  by  the  underwriters. 
Ibid. 

465.  Semble:  that  the  same  rule  prevails 
among  the  commercial  states  of  the  continent 
of  Europe.     Ibtd. 

466.  Query,  If  a  distinction  exists  between 
successive  losses  by  the  same  peril,  in  the  same 
voyage,  and  s.uccessive  losses  by  different  perils 
in  the  same  voyage?    Ibid. 

467.  There  is  no  instance  in  which  the  as- 
sured can  demand  as  for  a  total  loss,  that  he 
might  not  have  declined  making  an  abandon- 
ment, and  demanded  a  partial  loss.  Marean  v. 
The  United  States  Ins.  Co.,  3  Wash.  C.  C.  R.  256. 

468.  There  is  no  principle  of  law  which  makes 
the  underwriters  liable  in  the  case  of  a  merely 
partial  loss  of  the  ship,  if  money  is  taken  up  on 
bottomry  for  the  necessary  repairs  and  expendi- 
tures, and  which  makes  it  the  iluty  of  the  under- 
writers to  deliver  the  ship  from  the  bottomry 
bond  to  the  extent  of  their  liability  for  the  ex- 
penditures; and  that  if  they  do  not,  and  if  the 
vessel  is  sold  under  the  bottomry  bond,  they  are 
liable,  not  only  for  the  partial  loss,  but  for  all 
other  losses  to  the  owner  for  their  neglect. 
Bradlie  v.  The  Maryland  Ins.  Co.,  12  Petets, 
378. 

469.  The  underwriters  engage  to  pay  the 
amount  of  the  expenditures  and  losses  directly 
flowing  from  the  perils  insured  against ;  but  not 


any  remote  or  contingent  losses  to  the  owner 
from  their  neglect  to  pay  the  same.     Ibid. 

470.  The  underwriters  are  not  bound  to  sup- 
ply funds  in  a  foreign  port  for  the  repairs  of  any 
damage  to  the  ship  occasioned  by  a  peril  insured 
against.  They  undertake,  only,  to  pay  the 
amount,  after  due  notice  and  proof  of  the  loss, 
anil  within  a  prescribed  time.     Ibid. 

471.  If,  to  meet  the  expenditures  for  repairs, 
the  master  is  compelled  to  take  up  money  on 
bottomry,  and  thereby  an  additional  premium 
becomes  payable,  that  constitutes  a  part  of  the 
loss  for  which  the  untlerwriters  are  liable.  But 
in  cases  of  partial  loss,  the  money  is  not  taken 
up  on  account  of  the  underwriters,  but  of  the 
owner ;  and  they  become  liable  for  the  loss, 
whether  the  bottomry  bond  ever  becomes  due 
and  payable  or  not.     Ibid. 

472.  Ill  the  ca.se  of  a  partial  los.s,  where  mo- 
ney is  taken  up  on  bottomry  bond  lo  defray  the 
expenditures  of  repairs,  the  underwriters  have 
nothing  to  do  with  the  bottomry  bond;  but  are 
simply  bound  to  pay  the  partial  loss,  including 
their  share  of  the  extra  expenses  of  obtaining 
the  money  in  that  mode,  as  a  part  of  the  loss. 
Ibid. 

473.  Insurance  was  made,  to  the  amount  of 
eight  thousand  dollars,  on  the  ship  Paragon,  for 
one  year.  The  policy  contained  the  usual  risks, 
and,  among  others,  that  of  the  perils  of  the  sea. 
The  assured  claimed  for  a  loss  by  collision  with 
another  vessel,  without  any  fault  of  the  master 
or  crew  of  the  Paragon ;  and  also  insisted  on  a 
general  average  and  contribution.  The  Paragon 
was  in  part  insured  ;  and  in  November,  1836,  in 
the  year  during  which  the  policy  was  in  opera- 
lion,  she  sailed  from  Hamburgh  in  ballast  for 
Cottenburgh,  for  a  cargo  of  iron  for  the  United 
States.  While  proceeding  down  the  Elbe,  with 
a  pilot  on  board,  she  came  in  contact  with  a  gal- 
liot, and  sunk  her.  She  lost  her  bowsprit,  jib- 
boom  and  anchor,  and  was  otherwise  damaged ; 
and  put  into  Cuxhaven,  a  port  at  the  mouth  of 
the  Elbe,  and  in  the  jurisdiction  of  Hamburgh. 
The  captain  of  the  galliot  libelled  the  Paragon, 
alleging  that  the  loss  of  his  vessel  was  caused 
by  the  carelessness  or  fault  of  those  on  board  the 
Paragon.  Upon  the  hearing  of  the  cause,  the 
court  decided  that  the  collision  was  not  the  re- 
sult of  the  fault  or  carelessness  of  either  side; 
and  that,  therefore,  according  to  the  marine  law 
of  Hamburgh,  the  loss  was  a  general  average 
loss,  and  to  be  borne  equally  by  both  parties; 
that  is,  that  the  Paragon  was  to  bear  one-half  of 
the  expense  of  her  own  repairs,  and  to  pay  one- 
half  of  the  value  of  the  galliot;  and  that  the 
galliot  was  to  bear  the  loss  of  the  half  of  her 
own  value,  and  to  pay  one-half  of  the  repairs  of 
the  Paragon.  The  result  of  this  decree  was,  that 
the  Paragon  was  to  pay  two  thousand  six  hundred 
dollars,  being  one-half  of  the  value  of  the  galliot 
(three  thousand  dollars),  after  deducting  one- 
half  of  her  own  repairs,  being  four  hundred  dol- 
lars. The  owners  of'  the  Paragon  having  no 
funds  in  Hamburgh,  the  captain  was  obliged  to 
raise  the  money'on  bottomry.  There  being  no 
cargo  on   board    the   Paragon,   and    no   freight 
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earned,  the  Paragon  was  obliged  to  bear  the 
whole  loss.  Ilcld.^  that  the  assured  were  entitled 
to  recover.  Peters  v.  The  Warren  his.  Co.,  14 
Peters,  99. 

474.  A  loss  by  collision,  without  fault  on  either 
side,  is  a  loss  by  the  perils  of  the  sea.  within  the 
protection  of  the  policy  of  insurance.  So  far  as 
the  injury  and  repairs  done  to  the  Paragon  itself 
extend,  the  underwriters  are  liable  for  all  dam- 
ages.    Ibid. 

475.  The  rule,  that  underwriters  are  liable 
only  for  losses  arising  from  the  proximate  cause 
of  the  loss,  and  not  for  losses  arising  from  a  re- 
mote cause,  not  immediately  connected  with  the 
peril,  is  correct,  when  it  is  understood  and  ap- 
plied in  its  true  sense;  and,  as  such,  it  has  been 
repeatedly  recognised  in  the  supreme  court. 
Ibid. 

476.  The  law  of  insurance,  as  a  practical 
science,  does  not  indulge  in  niceties.  It  seeks 
to  administer  justice  according  to  the  fair  inter- 
pretation of  the  intention  of  the  parties,  and 
deems  that  to  be  a  loss  within  the  policy  which 
is  a  natural  and  necessary  consequence  of  the 
peril  insured  against.     Ibid. 

477.  If  there  be  any  commercial  contract 
which  more  than  any  other  recjuires  the  appli- 
cation of  sound  common  sense  and  practical 
reasoning  in  the  exposition  of  it,  and  in  the  uni- 
formity of  the  application  of  rules  to  it,  it  is 
certainly  a  policy  of  insurance.     Ibid. 

478.  It  has  been  held  by  learned  foreign 
writers  on  the  law  of  insurance,  that  whenever 
the  thing  insured  becomes  by  law  directly 
chargeable  with  any  expense,  contribution  or 
loss,  in  consequence  of  a  particular  peril;  the 


the  assured  should  not  give  notice  of  the  same 
to  the  assurers,  and  have  the  same  endorsed  on 
the  policy,  or  otherwise  acknowledged  in  writing, 
the  policy  should  cease;  and  in  case  any  other 
insurance  on  the  property,  prior  or  subsequent  to 
this  policy  should  be  made,  the  assured  should 
not.  in  case  of  loss,  be  entitled  to  recover  more 
than  the  portion  of  the  loss  should  bear  to  the 
whole  amount  insured  on  the  property;  the  in- 
terest of  the  assured  in  the  property  not  to  be 
assignable,  unless  by  consent  of  the  assurers, 
manifested  in  writing;  and  if  any  sale  or  trans- 
fer of  the  property  without  such  consent  is  made, 
the  policy  to  be  void  and  of  no  effect.     On  all 
the  policies  of  insurance  made  by  the  insurance 
company,  there    was   a   printed   notice   of   the 
conditions  on  which  the  insurance  was  made. 
The  declaration  alleged  that  Carpenter  was  the 
owner  of  the  property  insured,  and  was  interest- 
ed in  the  same  to  the  whole  amount  insured  by 
the  policy  ;  and  that  the  property  had  been  de- 
stroyed by  fire.     The  facts  of  the  case  showed 
that  the  property  had  been  mortgaged  for  a  part 
of  the  purchase  money,  and  the  policy  of  insu- 
rance was  held  for  the  benefit  of  the  mortgagor. 
Another  insurance  was  made  by  another  insu- 
rance company,  but  this  was  not  communicated 
in  writing  to  the  Providence  Washington  Insu- 
rance Company ;  nor  was  the  same  assented  to 
by  them,  nor  was  a  memorandum  thereof  made 
on  the  policy.     By  the  court: — No  doubt  can 
exist  that  the  mortgagor  and   mortgagee  may 
each  separately  insure  his  own  distinct  interest 
in  property  against  loss  by  fire.     But  there  is 
this  important  distinction   between   the  cases; 
that  where  the  mortgagee  insures  solely  on  his 


law  treats  the  peril,  for  all  practical  purposes,  as    own  account,  it  is  but  an  insurance  of  his  debt ; 


the  proximate  cause  of  such  expense,  contribu- 
tion, or  loss.  This  they  hold,  upon  the  general 
principles  of  law  applicable  to  the  contract  of 
insurance.  In  the  opinion  of  the  supreme  court, 
this  is  the  just  sense  and  true  interpretation  of 
the  contract.     Ibid. 

479.  In  all  foreign  voyages,  the  underwriters 
necessarily  have  it  in  contemplation  that  the 
vessel  insured  must,  or  at  least  may  be,  subject- 
ed to  the  operation  of  the  laws  of  the  foreign 
ports  which  are  visited.  Those  very  laws  may 
in  some  cases  impose  burdens,  and  in  some  cases 
give  benefits,  different  from  our  laws;  and  yet 
there  are  cases  under  policies  of  insurance, 
where  it  is  admitted  the  foreign  law  will  govern 
the  rights  of  the  parties,  and  not  the  domestic 
law.  Such  is  the  known  case  of  general  aver- 
age, settled  in  a  foreign  port  according  to  the 
local  law,  although  it  may  diflfer  from  our  own 
law.     Ibid. 

480.  Action  on  a  policy  of  insurance  on  the 
"Glenco  Cotton  Factory,"  against  loss  or  damage 
by  fire.  The  policy  was  dated  the  27th  day  of 
September,  1838.  and  was  to  endure  for  one 
year.  The  policy  contained  a  clause  by  which 
it  was  stipulated  by  the  assured,  that  if  any 
other  insurance  on  the  property  had  been  made, 
and  had  not  been  notified  to  the  assurers,  and 
mentioned  in  or  endorsed  on  the  policy,  the  in- 
surance should  be  void  ;  and  if  afterwards  any 
insurance  should  be  made  on  the  property,  and 


and  if  his  debt  is  afterwards  paid  or  extinguish- 
ed, the  policy  ceases  from  that  time  to  have  any 
operation;  and  even  if  the  premises  insured  are 
subsequently  destroyed  by  fire,  he  has  no  right 
to  recover  for  the  loss,  for  he  sustains  no  damage 
thereby ;  neither  can  the  mortgagor  take  advan- 
tage of  the  policy,  for  he  has  no  interest  whatso- 
ever therein  ;  on  the  other  hand,  if  the  premises 
are  destroyed  by  fire  before  any  payment  or  ex- 
tinguishment of  the  mortgage,  the  underwriters 
are  bound  to  pay  the  amount  of  the  debt  to  the 
mortgagee,  if  it  does  not  exceed  the  insurance. 
Upon  such  payment,  the  underwriters  are  en- 
titled to  an  assignment  of  the  debt  from  the 
mortgagee,  and  may  recover  the  same  from  the 
mortgagor.  The  payment  of  the  insuiance  is 
not  a  discharge  of  the  debt,  but  only  changes 
the  creditor.  Carpenter  v.  The  Providence  Wash- 
ington Insurance  Company,  16  Peters,  495. 

481.  When  the  insurance  is  made  by  the  mort- 
gagor, he  will,  notwithstanding  the  mortgage  or 
other  encumbrance,  be  entitled  to  recover  the 
full  amount  of  his  loss,  not  exceeding  the  insu- 
rance, since  the  whole  loss  is  his  own.  The 
mortgagee  can  only  insure  to  the  amount  of  his 
debt,  whereas  the  mortgagor  can  insure  to  the 
full  value  of  the  property,  notwithstanding  any 
encumbrances  thereon.     Ibid. 

482.  Any  assignment  of  the  policy  by  the  as- 
sured only  covers  such  interest  in  the  premises 
as  he  may  have  had  at  the  time  of  the  insurance. 
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aiul  al  tlu'  lime  of  the  loss.  If  a  loss  lakes  jilaci.' 
after  tlie  policy  Has  been  assigiied,  tlu;  assi;;uee 
alone  is  entitled  to  recover.  Tlie  right  of  the 
assignee  under  the  policy  cannot  be  more  exten- 
sive than  the  rii;hls  of  the  assignor.  Cited,  Tlie 
Coliunbia  Insurance  Company  r.  Lawrence.  10 
Peters.  507.  512;  2  Tetens,  25,  49.     Ihid. 

483.  Policies  of  insurance  against  lire  are  not 
deemed  in  their  nature  incidents  to  the  property 
insureil,  but  tliey  are  mere  special  agreements 
with  the  per.son  insuring  against  snch  loss  or 
damage  as  they  may  sustain  ;  and  not  the  loss 
or  damage  that  any  other  person  having  an  in- 
terest as  grantee,  or  mortgagee,  or  creditor,  or 
otherwise,  may  sustain  by  reason  of  the  subse- 
quent destruction  by  fire.     Ibid. 

484.  The  public  have  an  interest  in  maintain- 
ing the  validity  of  the  clauses  in  a  policy  of  in- 
surance against  fire.  They  have  a  tendency  to 
keep  premiums  down  to  the  lowest  rates,  and  to 
uphold  institutions  of  this  sort,  so  essential  to  the 
present  state  of  the  country  for  the  protection  of 
the  vast  interests  embarked  in  maimfactures, 
and  on  consignments  of  goods  in  warehouses. 
Ibid. 

485.  Questions  on  a  policy  of  insurance  are 
of  general  commercial  law,  and  depend  upon 
the  construction  of  a  contract  of  insurance,  which 
is  by  no  means  local  in  its  character,  or  regu- 
lated b}'  any  local  policy  or  customs.     Ibid. 

486.  The  circuit  court  charged  the  jury,  that 
at  law,  whatever  might  be  the  case  in  equity, 
mere  parol  notice  of  another  insurance  on  the 
same  property  was  not  a  compliance  with  the 
terms  of  the  policy,  and  that  it  was  necessary  in 
the  case  of  such  prior  policy  that  the  same  should 
not  only  be  notified  to  the  company,  but  should 
be  mentioned  in  or  endorsed  on  the  policy ;  other- 
wise the  insurance  was  to  be  void  and  of  no  efTect. 
Held,  that  the  instruction  of  the  circuit  court  was 
correct.  It  never  can  be  properly  said  that  the 
stipulation  in  the  policy  is  complied  with,  when 
there  has  been  no  such  mention  or  endorsement 
as  it  positively  requires;  without  which  it  de- 
clares that  the  policy  shall  be  void  and  of  no 
efTect.     Ibid. 

487.  The  wages,  provisions,  and  other  expenses 
of  the  voyage,  to  a  port  of  necessity,  for  the  pur- 
pose of  making  repairs,  constitute  a  general 
average.  Potter  v.  Ocean  Insurance  Company,  3 
Sumner's  C.  C.  R.  27. 

488.  It  makes  no  difference  in  the  application 
of  the  principle  to  policies  of  insurance,  that 
there  happens  to  be  no  cargo  on  board,  so  that 
there  is,  in  fact,  no  contribution  to  be  made  by 
cargo  or  by  freight :  for  general  average  does  not 
depend  upon  the  point,  whether  there  are  differ- 
ent subject-matters  to  contribute,  but  whether 
there  is  a  common  sacrifice  for  the  benefit  of 
all,  who  are,  or  may  be.  interested  in  the  accom- 
plishment of  the  voyage.     Ibid. 

489.  Neither  does  it  make  any  diff"erence  in 
the  application  of  the  principle,  that  the  insu- 
rance, on  which  the  question  arises,  is  not  for  a 
particular  voyage,  but  on  time.     Ibid. 

490.  If  the  ship  is  so  disabled  by  a  storm  that 
she  becomes  unmanageable,  and  thereby  her 
boat  is  lost,  and  the  loss  is  properly  attributable 


to  the  crippled  and  disableil  condition  of  the  ship 
by  the  storm,  the  loss  is  properly  attributable  to 
the  storm,  although  the  cause  of  it  did  not  occur 
during  the  actual  continuance  of  the  storm.  The 
rule,  causa  j)ro.\ima  non  remota  spectatur,  dues 
not  apply  to  such  a  case.     Ibid. 

491.  Where  a  survey  is  properly  made  at  a 
foreign  port,  in  order  to  ascertain  the  amount  of 
damage,  and  the  propriety  of  making  repairs,  if 
the  damage  is  a  peril  insured  against,  the  under- 
writers are  to  bear  the  expense  of  the  survey. 
Ibid. 

492.  A  survey  need  not  be,  though  it  is  com- 
monly ordered  by  a  court  of  admiralty.  It  may 
be  ilirected  by  an  American  consul,  as,  by  usage, 
a  part  of  his  official  duty;  or  even  be  made  by 
persons  voluntarily  a|)pointed  by  the  master,  if, 
under  the  circumstances,  that  is  a  sound  exer- 
cise of  his  discretion.     Ibid. 

493.  There  is  no  law  positively  requiring  that, 
in  ca.se  of  a  survey,  the  surveyors  should  be  un- 
der oath.     Ibid. 

494.  There  is  no  statute  of  the  United  States, 
fixing  the  fees  to  be  charged  by  an  American 
consul  for  services  connected  with  a  survey.  Ibid. 

495.  In  cases  of  repairs  of  the  damage  done 
to  a  ship  by  the  perils  insured  against,  the  cus- 
tomary deduction  of  one-third  new  for  old,  ia 
applicable  only  to  the  labour  and  materials  em- 
ployed in  the  repairs,  and  to  the  new  articles 
purchased  in  lieu  of  those  which  are  lost  or  de- 
stroyed ;  and  it  does  not  apply  to  other  incidental 
expenses,  having  no  connection  with  the  repairs 
or  new  articles  furnished,  and  from  which  the 
assured  can  possibly  derive  no  enhanced  benefit 
or  value  beyond  his  loss,  such  as  steamboat 
towage,  boat-hire,  &c.     Ibid. 

496.  Potatoes  are  deemed  perishable  articles, 
within  the  memorandum  of  a  policy  of  insurance. 
Robinson  v.  Commercial  Insurance  Coinpany,  3 
Sumner's  C.  C.  R.  220. 

497.  Where  there  is  an  insurance  on  a  perish- 
able cargo,  there  can  be  no  recovery  against  the 
underwriters,  unless  in  a  case  of  a  total  loss  of 
the  cargo,  by  some  peril  insured  against;  not 
even  if  ninety-nine  per  cent,  be  lost.     Ibid. 

498.  It  is  a  total  loss,  where,  by  reason  of  the 
perils  insured  against,  the  cargo  is  permanently 
prevented  from  arriving  at  the  port  of  destina- 
tion.    Ibid. 

499.  If  a  vessel  is  insured  during  her  voyage, 
to  half  her  value,  and  no  other  vessel  can  be 
found  to  carry  on  the  cargo  to  her  port  of  desti- 
nation ;  or  if  the  vessel,  though  reparable,  cannot 
be  repaired  within  a  reasonable  time,  and  before 
the  cargo,  being  of  a  perishable  nature,  will  be 
irretrievably  destroyed  by  the  delay  to  repiir,  in 
such  a  case  the  insuretl  may  abandon,  and  re- 
cover for  a  total  loss.     Ibid. 

500.  With  regard  to  the  half  value,  the  rule 
is.  that  the  vessel,  after  she  has  been  repaired, 
shall  be  of  double  the  value  of  the  cost  of  the 
repairs,  without  any  detluction  of  one-third  new 
for  old  ;  and,  that  the  deduction  of  one-third  new 
for  old,  is  solely  applicable  to  cases  of  partial 
loss,  where  the  owner  has  come  again  into  pos- 
session of  the  vessel,  and  has  received  the  benefit 
of  the  repairs.     Ibid. 
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501.  The  clause  in  the  policy,  "that  the  in- 
sured shall  not  have  the  right  to  abandon  the 
vessel;  for  the  amount  of  damages  merely,  un- 
less the  amount,  which  the  insured  would  be 
liable  to  pay,  under  an  adjustment  for  a  partial 
loss,  shall  exceed  half  the  amount  insured,"  is 
solely  applicable  to  the  case  of  an  insurance  on 
the  ship,  and  has  nothing  to  do  with  an  insurance 
on  cargo.     Ibid. 

502.  Where,  in  consequence  of  an  illegal 
seizure,  and  recapture,  the  voyage  is  lost,  the 
owners  may  abandon  for  a  total  loss.  Williams 
V.  Siifol/c  Insurance  Company,  3  Sumner's  C.  C. 
R.  270. 

503.  If  the  immediate  cause  of  a  loss  is  a  pen! 
insured  against,  it  is  no  defence,  that  it  was  re- 
motely caused  by  the  negligence  of  the  master 
or  crew.     Ibid. 

504.  A  ship,  on  a  sealing  voyage,  visited  the 
Falkland  Islands,  where  the  master,  with  the 
second  mate,  and  four  of  the  best  men,  were 
captured  by  Lewis  Vernet,  acting  governor  of 
those  islands.  The  ship  itself  was  also  seized, 
and,  after  being  in  the  hands  of  the  captors  two 
or  three  days,  was  recaptured  by  the  mate  and 
part  of  the  crew,  remaining  on  board,  who 
brought  her  home,  and  libelled  her  for  salvage : 
Held,  that  from  these  events  there  was  a  loss  of 
the  voyage  from  necessity,  so  that  the  under- 
writers were  liable  as  for  a  constructive  total 
loss.  Williams  v.  Suffolk  Ins.  Co.,  3  Sumner's 
C.  C.  R.  270. 

505.  The  necessary  sale  of  a  vessel  in  the 
course  of  a  voyage,  to  defray  salvage,  creates 
of  itself  a  total  loss  of  the  vessel  for  the  voy- 
age.    Ibid. 

506.  Where  the  object  of  the  voyage  is  en- 
tirely defeated,  and  the  vessel  is  obliged  to 
return  home,  it  cannot  be  treated  as  a  case  of  a 
voyage  to  a  port  of  necessity  for  repairs,  but 
there  is  a  total  loss.     Ibid. 

507.  No  loss  or  expense  is  to  be  considered 
as  general  average,  and  so  applied  in  making  up 
a  loss,  unless,  in  the  first  place,  it  was  intended 
to  save  and  preserve  the  remaining  property, 
and  unless,  in  the  second  place,  it  succeeded  in 
doing  so.     Ibid. 

508.  Where  a  collision  between  two  ships  ac- 
cidentally took  place  within  the  dominions  of  a 
foreign  power,  and  by  the  laws  of  that  foreign 
power,  all  damages  occasioned  thereby  were  to 
be  borne  equally  by  the  two  vessels  j  HfW,  that 
such  a  collision  was  a  peril  of  the  seas,  within 
the  meaning  of  the  common  policy  of  insur- 
ance, and  that  the  underwriters  were  liable,  not 
only  for  the  direct  damage  done  to  the  ship 
insured  by  them,  but  also  for  the  charge  appor- 
tioned on  siich  ship  as  her  contributory  share 
towards  the  common  loss,  not  as  a  general  aver- 
age, but  as  properly  a  part  of  the  partial  loss 
occasioned  by  the  collision.  Peters  v.  Warren 
Ins.  Co..  3  Sumner's  C.  C.  R.  389. 

509.  Such  a  change  is  a  part  of  the  loss  within 
the  maxim,  causa  proxima  non  remota  spectatur. 
General  average  can  be  only  where  there  is 
some  voluntary  sacrifice  or  voluntary  expense 
incurred  for  the  common  benefit.     Ibid. 

510.  The  maxim  causa  proxima  non  remota 


spectatur,  is  not  of  universal  application  in  the 
law,  and  does  not  exclude  incidental  losses,  flow- 
ing as  a  legal  or  natural  consequence  from  the 
direct  injury  or  loss  to  the  thing  insured.     Ibid. 

511.  Semble,  that  a  loss  by  an  accidental  col- 
lision of  two  vessels,  without  fault  on  either 
side,  is  not  a  case  of  general  average  according 
to  our  law,  but  of  particular  average.     Ibid. 

512.  Where  a  policy  of  insurance  contained  a 
clause  that  the  "  insurers  shall  not  be  liable  for 
any  charge,  damage,  or  loss,  which  may  arise  in 
consequence  of  seizure  or  detention  for  or  on 
account  of  illicit,  or  prohibited  trade,  or  trade  in 
articles  contraband  of  war:"  Held,  that  a  seizure 
made  bona  fide,  (however  unfounded  in  fact,) 
upon  reasonable  grounds,  would  be  a  legal  and 
justifiable  cause  of  seizure  and  detention,  within 
the  purview  of  the  clause.  Bradstreet  v.  Nep- 
tune Ins.  Co.,  3  Sumner's  C.  C.  R.  600. 

12.  Policies  on  Time. 

513.  Where  a  policy  is  at  and  from  a  port,  the 
construction  of  it,  as  to  the  time  when  the  policy 
attaches,  depends  on  circumstances.  If  the  ves 
sel  be  in  a  foreign  port,  in  the  course  of  a  voy 
age,  it  attaches  upon  her  first  arrival  there :  if 
in  a  domestic  port,  then  from  the  date  of  the 
policy.  If  the  vessel  has  been  long  lying  in 
port  without  reference  to  any  particular  voyage, 
it  attaches  from  the  time  preparations  are  begun 
to  be  made  for  the  voyage  insured.  If  the  as- 
sured becomes  owner  while  the  vessel  is  lying 
in  port,  the  policy  does  not  attach  until  after  his 
ownership  commences.  Seamans  v.  Loring  et 
al,  1  Mason's  C.  C.  R.  127. 

514.  An  insurance  on  time  differs  as  to  this 
point  in  no  essential  manner  from  one  upon  a 
particular  voyage ;  except  in  this,  that  in  the 
latter  case,  the  insurance  is  upon  a  specific  voy- 
age, described  in  the  policy  ;  whereas  a  policy 
on  time  insures  no  specific  voyage,  but  it  covers 
any  voyage  or  voyages  whatsoever,  undertaken 
within,  and  not  exceeding,  in  the  point  of  dura- 
tion, the  limited  period  for  which  the  insurance 
is  made.  But  it  does  not  contain  an  undertaking 
that  any  particular  voyage  shall  be  performed! 
within  a  particular  period.  It  warrants  nothing 
as  to  any  prolongation  or  retardation  of  the  voy- 
age ;  but  only  that  the  ship  shall  be  capable  of 
performing  the  voyage  undertaken,  notwith- 
standing any  loss  or  injury  which  may  accrue 
to  her  during  the  time  for  which  she  is  insured, 
and  of  repairing  it,  if  interrupted.  Bradlie  v. 
The  Maryland  Ins.  Co.,  12  Peters,  378. 

515.  Where  a  policy  of  insurance  on  time 
contained  the  following  clause :  "  Excluding  dur- 
ing the  term,  all  ports  and  places  in  Mexico  and 
Texas,  also  the  West  Indies,  from  July  15th  to 
October  15th,  1839,  each  at  noon  ;"  and  the  ves- 
sel sailed  from  New  York  for,  and  arrived  at  St. 
Jago  de  Cuba,  within  the  excluded  period,  and 
was  lost  on  her  return  in  December  following; 
it  was  held,  that  the  underwriters  were  liable, 
the  loss  not  happening  within  the  excepted  pe- 
riod, and  the  clause  in  the  policy  not  being  an 
exception  or  exclusion  of  voyages,  but  only  a 
suspension  of  risk  during  such  time  as  the  vessel 
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Bhould  beat  ihe  excepted  ports.     Palmer  v.  The 
Warren  Jus.  Co.,  1  Story's  C.  C.  R.  180. 

13.  Average. 

WHEN  THE  ASSURERS    ARE    LIABLE    FOR    AN   AVER- 
ACE  LOSS. 

516.  The  insurer  on  memoraiuium  articles  is 
liable  only  for  a  total  loss,  which  can  never  hap- 
pen when  the  cargo  or  part  of  it  has  been  sent 
on  by  the  insured,  and  reaches  the  orifjinal  port 
of  destitialion.  Morcan  v.  Jlie  United  Stales  Ins. 
Co.,  1  Wheat.  217;  3  Cond.  Rep.  550. 

517.  It  is  not  essential  to  the  plaintifl'"s  reco- 
very for  an  average  loss  on  a  vahunl  policy  on 
account  of  damage  by  the  sea  to  the  goods  in- 
sured, that  a  survey  should  be  made  at  the  port 
of  ilelivery,  before  breaking  bulk.     Ibid. 

518.  Whatever  may  have  been  the  motive  for 
the  introduction  of  the  clause  concerning  memo- 
randum articles  in  a  cargo,  into  policies  of  in- 
surance, which  was  done  as  early  as  the  year 
17-19,  and  most  probably  with  the  intention  of 
protecting  insurers  against  losses  arising  solely 
from  the  deterioration  of  the  articles  by  their 
own  perishable  quality  :  or  whatever  ambiguity 
may  have  once  e.visted,  from  the  term  average 
being  used  in  different  senses,  that  is,  as  signi- 
fying a  contribution  to  a  general  loss,  and  also  a 
particular  or  partial  injury  falling  on  the  subject 
insured ;  it  is  well  understood,  at  the  present 
day,  with  respect  to  such  articles,  that  the  un- 
derwriters are  free  from  all  partial  losses  of  every 
kind  which  do  not  arise  from  a  contribution 
towards  a  general  average.  Biays  v.  The  Chesa- 
peake Ins.  Co.,  7  Cranch,  415;  2  Cond.  Rep.  552. 

5iy.  Where  only  a  part  of  a  cargo,  all  the 
cargo  consisting  of  the  same  kind  of  memoran- 
dum articles,  is  lost  in  any  way  whatever,  and 
the  residue  of  the  cargo  arrives  in  safety  at  its 
port  of  destination ;  the  loss  being  a  partial  loss 
only,  and  not  resulting  from  a  general  average, 
the  insurers  are  not  liable  for  such  loss.  Thus, 
■where  twenty-five  thousand  dollars  were  insured 
on  fourteen  thousand  five  hundred  and  si.\ty-five 
hides,  "warranted  by  the  assured  free  from 
average,  unless  general,"  and  thirty-two  hun- 
dred and  eighty  hides  were  put  on  board  a 
lighter,  to  be  transported  from  a  vessel  to  their 
port  of  destination,  and  the  lighter,  on  her  pass- 
age, was  sunk,  by  which  seven  hundred  and 
eighty-nine  of  the  hides  were  lost,  totally,  being 
of  the  value  of  four  thousand  dollars,  and  the 
residue,  to  the  number  of  twenty-four  hundred 
and  ninety-one,  were  fished  up  and  saved,  at  the 
expense  of  six  thousand  dollars,  paid  by  the 
insured,  to  whom  the  hides  were  delivered,  and 
sold  on  his  account :  Held,  that  the  underwriters 
were  not  liable  for  the  loss.     Jbid. 

520.  An  intention  to  consign  to  inevitable  loss 
goods  thrown  overboard,  forms  no  part  of  the 
reason  assigned  by  the  Rhodian  law  for  contri- 
bution; and  it  is  not  necessary  to  authorize  the 
claim  to  contribution.     Ibid. 

521.  It  is  sufficient  to  justify  a  claim  to  con- 
tribution, if  the  danger  sought  to  be  avoided  he 
so  imminent  that  the  measure  adopted  may  be 
beneficial  to  all.     Ibid, 


522.  If  the  exposure  of  the  vessel  be  made 
for  the  common  safety,  and  be  successful  in  rela- 
tion to  a  part  of  the  cargo,  it  is  immaterial  whe- 
ther her  total  loss  was  protiuced  immediately  by 
the  stranding,  or  consefiuently,  by  placing  her 
in  a  situation  which  eiTected  her  destruction. 
Ibid. 

GENERAL    AVERAGE. 

523.  A  vessel  and  her  cargo  were  insured 
from  New  York  to  Gibraltar,  and  on  her  voyage 
she  was  captured  and  carried  into  Algesiras. 
After  considerable  detention,  she  was  permitted 
to  sail  for  New  York,  with  a  cargo  on  ireight  for 
New  York,  but  she  was  lost  on  the  voyage. 
The  expenses  incurred  by  the  detention  of  the 
vessel  at  Algesiras,  are  subjects  of  general 
average  ;  but  her  repairs  at  that  place  were  held 
to  be  entirely  chargeable  to  the  vessel,  the  out- 
ward cargo  having  been  landed  before  they  were 
done.  All  the  repairs  which  were  neces.sary  by 
any  of  the  risks  insured,  were  payable  by  the 
underwriters.  Hurtin  v.  The  Phanix  Ins.  Co.y 
1  Wash.  C.  C.  R.  400. 

524.  A  policy  was  underwritten  on  a  vessel 
for  twelve  months.  In  the  course  of  her  voy- 
age during  this  period,  she  sailed  from  Provi- 
dence, bound  to  New  Orleans,  with  a  cargo  on 
board  belonging  to  the  owner  of  the  ship,  and 
encountered  a  gale,  and  was  compelled  to  cut 
away  her  masts  and  rigging,  and  to  return  to 
New  York  for  repairs,  where  it  was  found  that 
the  repairs  would  cost  more  than  half  her  value. 
The  cargo  was  taken  out  and  sold  by  the  owners, 
who  had  insured  the  same.  The  claim  was 
made  for  a  total  loss,  the  vessel  having  been 
abandoned  to  the  underwriters.  In  adjusting 
the  loss,  it  was  held  that  the  cutting  away  the 
masts  and  rigging,  was  a  general  average,  to  be 
borne  by  the  ship  and  cargo,  in  the  same  man- 
ner as  if  they  belonged  to  different  owners.  In 
such  a  case,  if  the  owners  of  the  ship  and  cargo 
are  different,  the  owner  of  the  ship  may  receive 
the  whole  amount  of  his  loss  without  any  de- 
duction of  the  general  average  due  on  the  cargo. 
But  when  the  ship-owner  is  also  the  owner  of 
the  cargo,  the  amount  due  by  the  cargo  may  be 
deducted  from  the  total  loss  on  the  ship  by  the 
underwriter.  Potter  v.  The  Providei\ce  Ins.  Co., 
4  Mason's  C.  C.  R.  298. 

525.  The  schooner  Julia  on  her  voyage  from 
France  to  Philadelphia,  being  chased  by  a  Brit- 
ish frigate,  and  her  capture  being  deemed  inevi- 
table by  the  captain,  he.  by  the  advice  of  the 
officers  and  crew,  ran  her  on  shore  at  Long 
Branch,  New  Jersey,  and  before  the  enemy 
could  board  her,  a  large  part  of  the  cargo  was 
saved,  and  the  vessel  was  burned.  The  master 
claimed  to  retain  for  freight,  salvage,  and  gene- 
ral average.  The  court  said,  the  Rhodian  law 
de  jactu,  is  the  parent  of  maritime  contributions. 
The  principle  to  be  deduced  from  the  Rhodian 
law,  and  the  maiitime  law  of  nations  is,  that  if 
the  cargo  or  ship,  or  any  part  of  either  be  volun- 
tarily .sacrificed,  or  exposed  to  danger,  for  the 
common  safety,  the  part  saved  shall  contribute 
to  repair  the  loss  sustained  ;  provided  the  object 
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for  which  the  sacrifice  was  made  be  attained,  [the  common  benefit,  he  should  receive  nothing; 

Caze  et  al.  v.  Reilly,  3  \Va?h.  C.  C.  R.  298.  !  but  if  he  lost  a  part  only,  he  should  receive  full 

526.  The  general  doctrine  is  that  mariners  do  j  compensation.     No  such  principle  is  applied  to 

not   contribute  to  jjeneral  averajre.     The  only  ;  the  case  of   goods  sacrificed  for  the  common 


admitted  exception  is  in  case  of  ransom  ;  and, 
perhaps,  by  parity  of  reasoning,  of  recapture. 
The  Saratoga,  2  Gallis.  C.  C.  R.''l64. 

527.  Where  in  the  course  of  the  voyage,  a 
ship  from  the  ordinary  decay,  requires  to  be  re- 
paired at  an  intermediate  port,  the  expenses  of 
such  repairs  are  not  the  subject  of  general  ave- 
rage. Ross  V.  The  Ship  Active,  2  Wash.  C.  C. 
R.  226. 

528.  General  average  is  incurred  Vhere  the 
expense  or  losses  arise  on  a  case  of  emergency, 
not  produced  by  the  misconduct  or  unskilfulness 
of  the  master,  and  not  resulting  from  the  ordi- 
nary circumstances  of  the  voyage.     Ibid. 

529.  A  seaman,  whose  feet  were  frozen  in  the 
course  of  the  ship's  voyage,  and  who  was  se- 
verely injured  while  in  this  service,  is  entitled 
to  be  cured  at  the  expense  of  the  ship;  but  the 
expenses  of  the  same  are  not  to  be  deemed  a 
general  average  on  all  who  are  concerned  in  the 
voyage.  It  is  strictly  a  charge  on  the  ship-own- 
ers, and  comes  out  of  their  earnings,  or  arises 
from  their  proprietary  interest  in  the  voyage.  1 
Sumner's  C.  C.  R.  203. 

530.  The  brig  Hope,  with  a  cargo  bound  from 
Alexandria,  in  the  District  of  Columbia,  for  Bar- 
badoes,  insured  in  Ale.xandria,  was  assailed, 
while  standing  down  the  Chesapeake  bay,  by  a 
storm,  which  soon  after  blew  to  almost  a  hurri- 
cane. The  vessel  was  steered  towards  a  point 
on  the  shore  for  safety,  and  was  anchored  in 
three  fathoms  water,  the  sails  furled,  and  all 
efforts  were  made  by  using  the  cables  and  an- 
chors to  prevent  her  going  on  shore.  The  gale 
increased,  the  brig  struck  adrift,  and  dragged 
three  miles,  the  windlass  was  ripped  up,  the 
chain  cable  parted,  and  the  vessel  commenced 
drifting  again,  the  whole  scope  of  both  cables 
being  paid  out;  the  brig  then  brought  up  below 
Craney  Island  in  two  and  a  half  fathoms  water, 
where  she  thumped  or  struck  on  the  shoals  on  a 
bank,  and  her  head  swinging  round  brought  her 
broadside  to  the  sea.  The  captain  finding  no 
possible  means  of  saving  the  vessel  and  cargo, 
and  preserving  the  lives  of  the  crew,  slipped  her 
cables,  and  run  her  on  shore,  for  the  safety  of 
the  crew  and  preservation  of  the  vessel  and 
cargo:  the  vessel  was  run  far  upon  a  bank, 
where,  after  the  storm,  she  was  left  high  ancl 
dry.  and  it  was  fountl  impossible  to  get  her  off. 
The  lives  of  all  the  crew  were  saved  ;  the  whole 
cargo,  of  the  value  of  five  thousand  three  hun- 
dred and  thirty-five  dollars,  insured  for  four 
thousand  nine  hundred  and  twenty  dollars,  was 
taken  out  safely,  and  the  vessel,  her  tackle,  &c. 
were  sold  for  two  hundred  and  fifty-six  dollars. 
Held,  that  the  insurers  of  the  cargo  were  liable 
for  a  general  average.  The  Columbian  Ins.  Co. 
of  Alexandria  v.  Ashby  and  Stribling,  13  Peters, 
331. 

531.  The  question  of  contribution  cannot  de- 
pend upon  the  amount  of  the  damage  sustained 
by  the  sacrifice  of  the  property;  for  that  would 
be  to  say  that  if  a  man  lost  all  his  property  for 


safety.  Why  then  should  it  be  applied  to  the 
total  loss  of  the  ship,  for  the  like  purpose  1  It 
is  the  deliverance  from  an  immediate  impend- 
ing peril,  by  a  common  sacrifice,  which  consti- 
tutes the  essence  of  the  claim.  It  is  the  safety 
of  the  property,  and  not  the  voyage,  which  con- 
stitutes the  foundation  of  general  average.  Ibid. 

532.  A  consultation  by  the  captain  with  the 
officers  of  the  vessel,  before  running  her  on 
shore,  with  a  view  to  her  preservation  and  that 
of  the  passengers  and  cargo,  may  be  highly  pro- 
per in  cases  which  admit  of  delay  and  delibera- 
tion, to  prevent  the  imputation  of  rashness  and 
unnecessary  stranding  by  the  master.  But  if 
the  propriety  and  necessity  of  the  act  are  other- 
wise sufficiently  made  out,  no  objection  can  be 
made  to  it.     Ibid. 

533.  The  freight  of  a  vessel  totally  lost,  by 
being  run  on  shore  for  her  preservation  and  that 
of  the  crew  and  cargo,  ought  to  be  allowed  to 
the  owner  of  the  vessel  as  the  subject  of  gene- 
ral average,  the  cargo  of  the  vessel  having  been 
saved  by  the  stranding.     Ibid. 

534.  Where  a  loss  occurs  by  an  accidental 
collision  with  a  foreign  vessel,  which  by  the  law 
of  the  country  where  it  takes  place,  is  to  be 
borne  and  apportioned  between  the  vessels,  as 
being  by  inevitable  casualty,  it  is  not  by  our  law 
deemed  a  general  average.  Peters  v.  Warren 
Ins.  Co.,  1  Story's  C.  C.  R.  463. 

535.  The  mere  fact  that  an  apportionment  is 
made  of  a  loss  between  the  different  parties  in 
interest,  if  the  loss  itself  does  not  arise  from 
some  act  done,  or  sacrifice,  or  expense,  volunta- 
rily incurred  for  the  common  benefit,  does  not 
necessarily  make  it  a  case  of  general  average 
by  our  law.     Ibid. 

536.  Although  salvage  is  often  in  the  nature 
of  a  general  average,  it  is  not  universally  true, 
that,  in  the  sense  of  our  law,  all  salvage  charges 
are  to  be  deemed  a  general  average;  they  are 
only  so,  when  incurred  for  the  benefit  of  all  con- 
cerned.    Ibid. 

537.  The  items  included,  and  the  sums  ap- 
portioned and  paid,  according  to  the  law  of  a 
foreign  country,  as  a  general  average,  in  an  ad- 
justment thereof  made  there,  (and,  a  fortiori,  if 
enforced  by  the  tribunals  there,) are,  quoad,  the 
items  and  the  rule  of  apportionment,  conclusive 
upon,  and  payable  by  the  underwriters  here,  as 
a  general  average,  though  not  apportioned  in  the 
same  manner,  and  not  deemed  items  of  general 
average,  by  our  law.     Ibid. 

538.  By  the  Boston  policies  of  insurance,  no 
partial  loss  on  a  ship  under  five  per  cent,  is  to  be 
borne  by  the  underwriters.  Assuming  that  a 
loss  by  such  an  accidental  collision  on  the  ship 
insured  is  a  partial  loss,  and  less  than  five  per 
cent.,  yet  if  the  sum  apportioned  on  her,  on  ac- 
count of  the  injury  to  the  other  vessel,  together 
with  her  own  loss,  exceeds  five  per  cent.,  the 
underwriters  are  liable  for  the  whole  loss  borne 
and  apportioned  on  her.     Ibid. 

539.  Under  the  circumstances  of  the  present 
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case,  it  was  helii,  that  the  loss  by  the  collision  j  the  underwriter  on  such  cargo,  after  an  abandon- 
was  an  entirety,  and  iho  whole  damage  assessed    ment.     Ibid. 


upon,  and  payable  by  the  ship  insured,  was  a 
dnect  damage  or  partial  loss,  occasioned  by  the 
collision,  and  the  items  were  not  to  be  separated. 
Ibid. 

540.  Under  the  circumstances  of  the  case, 
where  a  quantity  of  blubber  was  thrown  over- 
board to  prevent  the  ship  from  sinking  in  a  vio- 
lent tempest,  it  was  held  to  be  a  subject  of  gen- 
eral average,  covered  by  the  policy.  Rogers  v. 
Tke  Mechanics'  Ins.  Co.,  1  Story's  C.  C.  R.  613. 

PRINCIPLES    AND    RULES    FOR    ADJUSTING    AN   AVE- 
RiVGE    LOSS. 

541.  The  contributory  value  of  freight  to  a 
general  average,  is  ascertained  by  a  deduction 
of  one-third  of  the  gross  freight.  Humphreys  v. 
Union  Ins.  Co.,  3  Mason's  C.  C.  R.  429. 

542.  The  actual  cost  of  repairs  at  their  true 
value,  and  not  the  cost  estimated  at  so  much 
per  milrea  in  a  depreciated  currency,  is  the  rule 
by  which  the  underwriter  is  to  pay  for  the  re- 
pairs.    Ibid. 

543.  In  an  insurance  on  cargo  composed  prin- 
cipally of  lemons  and  oranges,  if  the  whole  of 
the  oranges  were  lost  on  the  voyage  by  perils 
insured  against,  and  the  lemons  are  saved,  and 
arrive,  the  underwriter  is  not  liable  for  the  loss 
of  the  oranges,  under  the  usual  memorandum, 
which  warrants  the  underwriter  free  from  par- 
ticular average  on  fruit,  &c.     Ibid. 

544.  In  an  action  on  a  policy  of  insurance, 
containing  the  common  printed  memorandum, 
'•  salt,  wheat,  &c.  are  warranted  free  from  ave- 
rage under  five  per  cent.,  unless  general,"  and 
in  which  there  was  likewise  an  additional  writ- 
ten clause,  providing  that  '•  the  goods  insured, 
(being  cotton  and  sugar.)  should  be  free  of  ave- 
rage under  ten  per  cent. ;  it  was  held  that  the 
clauses  were  inconsistent,  but  that  the  written 
clause  should  be  considered  as  expressing  the 
actual  understanding  of  the  parties,  and  that  the 
goods  were  exempted  from  all  average  losses, 
whether  general  or  particular,  under  ten  per 
cent.  Coster  v.  The  PhcBuix  Ins.  Co.,  2  Wash. 
C.  C.  R.  51. 

14.  Liability  of  Insurers  for  Freight, 

545.  The  underwriters  upon  a  cargo  are  not 
liable  for  freight  pro  rata  itineris  to  the  owner 
of  the  vessel,  who  is  also  owner  of  the  cargo 
insured,  in  a  case  where  the  vessel  and  cargo 
were  captured,  the  cargo  abandoned  to  the  un- 
derwriters as  a  total  loss,  and  by  them  accepted, 
the  loss  paid,  the  cargo  condemned,  restored 
upon  appeal,  and  the  proceeds  of  the  cargo  paid 
over  to  the  underwriters.  Caze  ct  ul.  v.  The  Bal- 
timore Ins.  Co.,  7  Cranch,  358  ;  2  Cond.  Rep.  528. 

546.  As  between  the  insured  and  the  under- 
writer on  the  cargo  of  a  ship,  the  latter  is  in  no 
case  responsible  for  the  payment  of  freight, 
whether  there  be  an  abandonment  or  not.  It  is 
a  charge  on  the  cargo,  against  which  he  does 
not  undertake  to  indemnify  the  owner.     Ibid. 

547.  The  existence  of  a  lien  on  the  cargo  for 
freight  does  not  vary  the  legal  responsibility  of 


15.  Memorandum  Articles. 

548.  There  cannot  be  a  totul  less  of  a  part  of 
a  cargo  consisting  of  articles  which,  by  a  me- 
morandum in  the  policy,  are  deciaied  to  be  free 
from  average,  unless  general,  antl  which  ai tides 
are  all  of  the  same  kind.  Such  loss  can  only  be 
a  partial  loss.  liiays  v.  'J'hc  Chesapeake  Ins.  Co., 
7  Cranch,  415;  2  Cond.  Rep.  552. 

549.  Nor  are  the  underwriters  liable  for  sal- 
vage upon  such  articles  under  the  clause  which 
authorizes  the  insured  to  labour  and  travel  for 
the  preservation  of  the  cargo,  unless,  perhaps, 
in  a  case  where  the  salvage  may  have  prevented 
a  total  loss  of  the  cargo.     Ibid. 

550.  This  clause  in  the  policy  can  only  be 
understood  to  apply  to  the  case  of  those  losses 
or  injuries,  for  which  the  assured,  if  they  had 
happened,  would  have  been  re.-*ponsible.     Ibid. 

551.  Where  a  technical  total  loss  is  sought  to 
be  maintained  upon  the  mere  ground  of  deterio- 
ration of  the  cargo,  at  an  intermediate  port,  to  a 
moiety  of  its  value,  all  deterioration  of  memo- 
randum articles  must  be  excluded  from  the  esti- 
mate. Marcardier  v.  The  Chesapeake  Ins.  Co.,  8 
Cranch,  39 ;  3  Cond.  Rep.  20. 

552.  Therefore,  in  a  cargo  of  a  mixed  cha- 
racter, no  abandonment  for  mere  deterioration  in 
value  during  the  voyage  can  be  valid,  unless  the 
damage  on  the  non-memorandum  articles  ex- 
ceeds a  moiety  of  the  value  of  the  whole  cargo, 
including  the  memorandum  articles.     Ibid. 

553.  If  the  loss  be  total  m  reality,  or  is  such 
as  the  insured  is  permitted  to  treat  as  such,  he 
may  abandon  and  recover  for  a  total  loss,  in  the 
case  of  memorandum  articles;  but  with  this  ex- 
ception, that  he  is  not  permitted  to  turn  a  partial 
into  a  total  loss.  Blorean  v.  The  United  States 
Ins.  Co.,  1  Wheat.  217;  3  Cond.  Rep.  550. 

554.  Insurance  on  a  cargo  composed  princi- 
pally of  lemons  and  oranges :  if  the  whole  of 
the  oranges  are  lost  on  the  voyage  by  the  perils 
insured  against,  and  the  lemons  are  saved  and 
arrive,  the  underwriter  is  not  liable  for  a  loss  on 
the  oranges  under  the  usual  memorandum  which 
warrants  the  underwriter  free  from  particular 
average  on  fruit,  &c.  Humphries  v.  The  Union 
Ins.  Co.,  3  Mason's  C.  C.  R.  420. 

555.  In  an  action  on  a  policy  of  insurance, 
containing  the  common  printed  memorandum, 
'•salt,  wheat,  &c.,  are  warranted  free  from  ave- 
rage, unless  general,  and  all  other  goods  free 
from  average  under  five  per  cent.,  unless  ge- 
neral," and  in  which  there  was  likewise  an  ad- 
ditional written  clause,  providing  that  "the 
goods  insured  (being  cotton  and  sugar)  should 
be  free  of  average  under  ten  per  cent.,"  it  was 
held  that  the  clauses  were  inconsistent ;  but 
that  the  written  clause  should  be  considered  as 
expressing  the  actual  understanding  of  the  par- 
ties, and  that  the  goods  were  exempted  from  all 
average  losses,  whether  general  or  particular, 
under  ten  per  cent.  Coster  v.  The  P/mnix  Ins. 
Co.,  2  Wash.  C.  C.  R.  51. 

556.  Insurance  on  goods  on  board  the  brig 
Betsey  from  Cape  Henry  to  Lisbon.     The  cargo 
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consisted  of  corn,  corn-meal,  and  navy- bread, 
and  the  policy  contained  the  usual  memoran- 
dum, in  which  it  was  stated  that,  upon  certain 
articles,  and  among  them  those  insured,  the  in- 
surer agreed  to  pay  for  a  total  loss  only.  The 
brig  was  driven  on  shore  within  one  or  two  miles 
of  Lisbon,  and  the  cargo  was  so  injured,  that 
when  the  part  which  was  saved  was  taken  to 
Lisbon,  it  did  not  pay  the  expenses  of  saving  it. 
The  assured  claimed  for  a  total  loss.  Held,  that 
as  to  memorandum  articles,  the  assurers  agree 
to  pay  for  a  total  loss  only;  and  if  the  property 
arrive  at  the  port  of  delivery  reduced  in  quan- 
tity or  ill  value  to  any  amount,  the  loss  cannot 
be  said  to  be  total,  and  the  insured  cannot. treat 
it  as  a  total  loss,  or  demand  indemnity  for  a  par- 
tial loss.  Marean  v.  The  United  Stales  Ins.  Co., 
3  Wash.  C.  C.  R.  256. 

16.  Insurance  against  Fire. 

557.  Among  the  conditions  which  were  printed 
on  the  same  sheet  with  a  policy  of  insurance 
against  fire,  was  one  requiring  "  that  all  persons 
insured,  and  sustaining  loss  or  damage  by  fire, 
should  forthwith  give  notice  thereof  to  the  com- 
pany, and  as  soon  after  as  possible  deliver  in  a 
particular  account  of  such  loss  or  damage, 
signed  with  their  own  hands,  and  verified  with 
their  oath  or  affirmation,  and  also,  if  required, 
by  their  books  of  account  and  other  proper 
vouchers."  Held,  that  the  particular  account 
required  by  the  above  condition  is  a  particular 
account  of  the  articles  lost  or  damaged,  and 
does  not  refer  to  the  manner  and  cause  of  the 
loss.  Collin  V.  The  Springfield  Ins.  Co.,  1  Sum- 
ner's C.  C.  R.  434. 

558.  In  stating  a  loss,  it  is  sufficient  to  show 
it  to  have  been  occasioned  by  a  peril  within  the 
policy,  without  negativing  the  exception  of  losses 
from  design,  invasion,  public  enemies,  riots,  &c., 
which  are  properly  matters  of  defence.     Ibid. 

559.  The  words  in  a  policy  against  fire,  de- 
scribed the  house  as  "at  present  occupied  as  a 
dwelling-house,  but  to  be  occupied  hereafter  as 
a  tavern,  and  privileged  as  such."  Held,  that 
this  is  not  a  warranty  that  the  house  should, 
during  the  continuance  of  the  risk,  be  constantly 
occupied  as  a  tavern,  but  that  it  is,  at  farthest, 
a  mere  representation  of  the  intention  to  occupy 
it  as  such,  and  a  license  or  privilege  granted  by 
the  underwriters  that  it  might  be  so  occupied. 
Ibid. 

560.  Where  underwriters  agree  to  make  good 
any  loss  or  damage  "by  fire,  originating  in  any 
cause,  except  design  in  the  insured,  invasion," 
&c..  held,  that  the  exception  of  losses  by  design 
admits  all  losses  not  by  design  ;  that,  therefore, 
where  the  plaintiff  negligently  left  the  premises 
insured  derelict,  and  intruders  came  and  burnt 
them,  without  any  co-operation  or  knowledge  on 
the  part  of  the  plaintiff,  it  is  a  loss  within  the 
policy.     Ibid. 

561.  The  material  inquiry  is,  does  the  offer 
for  insurance  state  truly  the  interest  of  the  as- 
sured in  the  property  to  be  insured"*  The  offer 
describes  the  property  as  belonging  to  Lawrence 
&  Poinde.vter,  and  stales  it  afterwards  to  be  their 
stone   mill.     It   contains   no   qualifying   terms. 
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which  should  lead  the  mind  to  suspect  that  their 
title  was  not  complete  and  absolute.  The  title 
of  the  assured  was  subject  to  contingencies,  and 
was  held  under  contracts  which  had  become 
void  by  the  non-performance  of  the  same.  The 
supreme  court  is  of  opinion  that  a  precarious 
title,  depending  for  its  continuance  on  events 
which  might  or  might  not  happen,  is  not  such  a 
title  as  is  described  in  this  offer  for  insurance, 
construing  the  words  of  that  offer  as  they  are 
fairly  to  be  understood.  The  Columbian  Ins.  Co. 
V.  Lawrence,  2  Peters,  48. 

562.  The  contract  for  insurance  against  fire  is 
one  in  which  the  underwriter  generally  acts  on 
the  representation  of  the  assured  ;  and  that  rep- 
resentation ought  consequently  to  be  fair,  and  to 
omit  nothing  which  it  is  material  to  the  under- 
writer to  know.  It  may  not  be  necessary  that 
the  person  requirii>g  insurance  should  state  every 
incumbrance  on  his  property,  which  it  might  be 
required  of  him  to  state  if  it  was  offered  for 
sale;  but  fair  dealing  requires  that  he  should  state 
everything  which  might  influence  the  mind  of 
the  underwriter  in  forming  or  declining  the  con- 
tract.    Ibid.  49. 

563.  The  description  of  the  property  insured 
must  be  such  as  the  property  is,  and  not  such  as 
will  in  anyway  reduce  the  rate  of  the  premium. 
Ibid.  56. 

564.  The  doctrine,  as  applied  to  policies 
against  fire  on  land,  has  for  a  great  length  of 
time  prevailed,  that  losses  occasioned  by  the 
mere  fault  or  negligence  of  the  assured  or  his 
servants,  unaffected  by  fraud  or  design,  are 
within  the  protection  of  the  policy,  and  as  such 
are  recoverable  from  the  underwriters.  This 
doctrine  is  fully  established  in  England  and 
America.  Waters  v.  The  Merchants^  Louisville 
Ins.  Co.,  11  Peters,  213. 

565.  It  is  a  well-established  principle  of  the 
common  law,  that  in  all  cases  of  loss  we  are  to 
attribute  it  to  the  proximate  cause,  and  not  to 
the  remote  cause.  This  has  become  a  n>axim 
to  govern  cases  arising  under  policies  of  insur- 
ance.    Ibid. 

566.  In  the  case  of  the  Columbia  Insurance 
Co.  V.  Lawrence,  10  Peters,  507,  the  supreme 
court  thought  that,  in  marine  policies,  whether 
containing  the  risk  of  barratry  or  not,  a  loss, 
whose  proximate  cause  was  a  peril  insured 
against,  is  within  the  protection  of  the  policy, 
notwithstanding  it  might  have  been  occasioned, 
remotely,  by  the  negligence  of  the  master  and 
mariners.  The  supreme  court  have  seen  no 
reason  to  change  that  opinion.     Ibid. 

567.  L.  and  P.,  at  the  time  an  insurance  was 
made  for  them  against  loss  by  fire,  were  entitled 
to  one-third  of  the  property  by  deed,  and  to  two- 
thirds  as  mortgagees;  but  one  moiety  of  the 
whole  was  held  under  an  agreement  which  had 
not  been  complied  with,  and  which  purported 
on  its  face  to  be  void,  if  not  complied  with ;  but 
the  other  contracting  party  had  not  declared  it 
void,  nor  called  for  a  compliance  with  it.  L. 
and  P.  had  an  insurable  interest  in  the  property. 
Columbian  Insurance  Company  v.  Lawrence,  2 
Peters,  46. 

568.  That  an  equitable  interest  may  be  in- 
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siired,  is  admitted;  and  the  court  can  peiceive 
no  reason  which  exclude5  an  interest  helii  under 
an  executory  contract.  While  the  contract  sub- 
sists, the  person  claiming  under  it  has,  undoubt- 
edly, a  substantial  interest  in  the  property.  If 
it  be  destroyed,  the  loss,  in  contemplation  of 
law,  is  his.  If  the  purchase  money  be  paiil,  it 
is  his  in  fact.  If  he  owes  the  purchase  money, 
the  property  is  equivalent,  and  is  still  vahiable 
to  him.  The  embarrassment  of  his  alTairs  may 
be  such,  that  his  debts  may  absorb  ail  his  pro- 
perty;  but  this  circumstance  has  never  been 
considered  as  proving  a  want  of  interest  in  it. 
The  destruction  of  the  property  is  a  real  loss  to 
the  person  in  possession,  who  claims  title  under 
an  executory  contract ;  and  the  contingency, 
that  his  title  may  be  defeated  by  subsequent 
events,  does  not  prevent  this  loss.     Ibid.  46. 

17.  Reviedics  on  Policies  of  Insurance. 

569.  An  action  on  a  policy  of  insurance  may 
be  brought  in  the  name  of  the  principal,  though 
the  agent  only  is  named  in  the  policy  ;  the  policy 
not  being  under  seal.  And  the  courts  of  the 
United  States  will  entertain  jurisdiction,  where 
the  principal  is  a  citizen  of  a  different  state  from 
that  of  the  defendant,  although  the  agent  is  of 
the  same  state.  Beale  \.  Pcttit  et  al.,  1  Wash. 
C.  C.  R.  241. 

570.  The  production  of  the  policy  containing 
in  the  printed  form  an  acknowledgment  of  the 
payment  of  the  premium,  is  not  sufficient  to 
entitle  the  plaintiff  to  recover.  There  must  be 
further  proof  of  the  payment  of  the  premium. 
Millick  et  al.  v.  Peterson,  2  Wash.  C.  C.  R.  31. 


INTEREST. 

1.  The  decree  on  bottomry  is  to  consider  the 
sum  loaned  and  the  premium  as  a  principal,  and 
to  allow  common  interest  on  that  sum  for  the 
delay  of  payment  after  it  is  due.  The  Ship 
Packet,  3  Mason's  C.  C.  R.  255. 

2.  An  administrator  is  not  liable  to  pay  inte- 
rest upon  assets  in  his  hands,  unless  under  spe- 
cial circumstances.  Neither  is  a  partner,  on 
partnership  accounts  before  settlement,  and  a 
balance  struck.  Dexter  v.  Arnold,  3  Mason's 
C.  C.  R.  284. 

3.  Interest  will  not  be  allowed  against  a 
trustee  holding  a  fund  where  he  had  made  no 
interest,  if  there  be  no  laches  or  neglect  or  use 
of  the  money  on  his  part.  Cassels  v.  Verner,  5 
Mason's  C.  C.  R.  332. 

4.  Interest  on  money  in  the  hands  of  the  ad- 
ministrator is  not  chargeable  where  the  same  is 
retained  in  his  hands  until  a  suit  shall  determine 
the  right  of  the  claimant  thereto.  Wade  v.  The 
Administrators  of  Wade,  1  Wash.  C.  C.  R.  477. 

5.  The  court  allowed  the  customary  interest 
paid  at  Canton,  on  a  note  executed  there.  Cow- 
qua  V.  Lauderbriin,  1  Wash.  C.  C.  R.  521. 

6.  The  correct  general  rule  is  to  calculate  in- 
terest up  to  the  period  when  a  payment  is  made, 
to  satisfy  which  the  payment  should  be  first  ap- 


plied ;  and  if  it  exceed  the  interest  due,  the 
balance  is  to  be  applied  towanls  the  payment  of 
the  principal ;  but  if  the  payment  is  not  sulR- 
cient  to  discliary:e  the  interest,  the  principal  is 
not  to  be  increased  by  adding  to  it  the  balance 
of  interest  due  at  the  lime,  so  as  to  produce  in- 
terest on  interest.  Smith  v.  The  Administrators 
of  Shaw,  2  Wash.  C.  C.  R.  167. 

7.  Where  the  plaintilf  has  stated  an  account 
on  a  principle  unfavourable  to  himself,  as  to  the 
charge  of  interest,  he  ought  to  be  bound  by  it. 
Ibid. 

8.  There  is  no  diflference  as  to  the  application 
of  the  general  rule  relative  to  calculating  inte- 
rest on  debts  legally  carrying  interest,  and  to 
those  debts  where  interesl«is  given  in  the  name 
of  damages.     Ibid. 

9.  The  rate  of  interest  fixed  by  the  law  of 
Georgia,  the  contract  having  been  made  there, 
will  be  allowed  in  the  courts  on  such  contracts, 
although  it  may  exceed  the  interest  allowed  by 
the  law  of  the  state  in  which  the  court  sits. 
Jaffraij  v.  Dennis,  2  Wash.  C.  C.  R.  253. 

10.  The  defendant  settled  his  account  at  the 
treasury  department  in  1808,  on  which  a  balance 
was  stated  against  him.  In  1812,  he  claimed 
further  credits,  which  were  allowed  to  him,  and 
which  reduced  the  balance  claimed  in  1808. 
The  court  instructed  the  jury  to  allow  interest 
on  the  actual  balance  from  1808.  United  States 
v.  Ormsby,  3  Wash.  C.  C.  R.  195. 

11.  Where  there  have  been  running  accounts 
between  parties,  and  one  party  has  been  in  the 
habit  of  transmitting  his  accounts  regularly  to 
the  other,  striking  a  balance,  and  charging  or 
giving  credit  for  interest,  as  the  balance  might 
be,  and  no  objections  have  been  made  to  it ;  and 
where  this  mode  of  stating  accounts  is  shown  to 
be  the  custom  of  trade,  such  manner  of  charging 
interest  is  legal.  Barclay  v.  Kennedy  et  al.,  3 
Wash.  C.  C.  R.  350. 

12.  A  usage  to  add  interest  to  the  annual  ac- 
count at  the  end  of  the  year,  and  interest  on  the 
balance,  does  not  apply  in  a  case  in  which  the 
commercial  intercourse  between  the  countries 
in  which  the  parties  respectively  reside  had 
ceased,  when  the  account  was  transmitted;  nor 
will  it  authorize  the  creditor  to  make  other  rests 
in  the  account.  Denniston  et  al.  v.  Imbrie,  3  Wash. 
C.  C.  R.  396. 

13.  Where  an  alien  enemy  has  an  agent  in  the 
United  States,  and  this  is  known  to  the  debtor, 
interest  ought  not  to  abate  during  a  war.     Ibid. 

14.  A  promise  was  made  by  the  defendant, 
the  drawer  of  the  protested  bill  of  exchaiige, 
that  if  the  plainiifT  would  give  time,  he  would 
pay  the  bill  when  he  should  be  able.  In  an  ac- 
tion on  the  new  promise,  the  plaintiff  i«  entitled 
only  to  the  sum  stated  in  the  bill,  and  to  interest 
from  the  time  when  defendant  was  able ;  and 
not  to  any  damages.  If  the  jury  give  more,  the 
court  will  set  aside  the  verdict,  unless  the  plain- 
tiff enter  a  remittitur  for  the  overplus.  Lonsdale 
V.  Brown,  4  Wash.  C.  C  R.  148. 

15.  If  there  has  not  been  a  previous  demand 
of  the  penalty  of  a  bond,  or  an  acknowledgment 
that  the  whole  is  due,  interest  is  recoverable  only 
from  the  commencement  of  the  suit,  on  a  bond 
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with  sureties  given  to  the  Bank  of  the  United  | 
States  for  the  faithful  discharge  of  the  duties  of 
cashier  of  the  branch  bank  at  Middletown,  Con- 
necticut.    United  States   Bank  v.  Magill  et  al., 
Paine's  C.  C.  R.  661. 

16.  Interest  is  not  allowed  on  unliquidated 
damages.  Gilpins  v.  Consequa,  Peters'  C.  C.  R. 
86. 

17.  It  is  generally  in  the  discretion  of  the  jury 
to  give  interest  in  the  name  of  damages.  IVil- 
lings  et  al.  v.  Consequa,  Peters'  C.  C.  R.  172. 

18.  Damages  for  breach  of  contract  do  not 
bear  interest.  Youqua  v.  Nixon,  Peters'  C.  C.  R. 
224. 

19.  When  an  attachment  is  laid  on  money  in 
the  hands  of  a  third  person,  interest  ceases  from 
the  time  of  the  attachment  until  it  is  dissolved; 
but  where  a  debtor  who  is  also  a  creditor  lays  an 
attachment  in  his  own  hands,  interest  is  charge- 
able during  the  continuance  of  the  attachment. 
Ibid.  303. 

20.  It  is  the  use  at  Canton  to  add  interest  to 
the  other  charges  on  the  amount  of  the  articles 
sold,  and  I'or  which  compensation  is  demanded. 
This  will  be  allowed  in  the  United  States,  on  a 
Canton  contract.     Ibid. 

21.  Interest  on  debts  due  by  the  citizens  of 
the  United  Slates  to  the  subjects  of  the  king  of 
Great  Britain  ceased  during  the  revolutionary 
war,  and  during  the  war  of  1812;  but  the  mere 
circumstance  of  war  e.xisting  between  two  coun- 
tries, is  not  a  sufficient  reason  for  abating  inlere.st 
on  the  debts  due  by  the  subjects  of  one  bellige- 
rent to  the  subjects  of  another.  Conn  et  al.  v. 
Penn  et  at.,  Peters'  C.  C.  R.  497. 

22.  A  prohibition  of  all  intercourse  with  an 
enemy  during  a  war,  furnishe-s  a  just  reason  for 
the  abatement  of  interest  on  debts  due  to  the 
subjects  of  the  belligerent,  until  the  return  of 
peace.     Ibid. 

23.  The  rule  as  to  the  abatement  of  interest 
during  the  war,  does  not  apply  where  the  creditor, 
although  a  subject  of  the  enemy,  remains  in  the 
country  of  the  debtor  or  has  a  known  agent  re- 
siding there,  and  who  is  authorized  to  receive 
the  debt.     Ibid. 

24.  An  account  current,  received  and  not  ob- 
jected to  in  a  reasonable  time,  becomes  a  settled 
account  bearing  interest  from  the  time  it  is  stated, 
and  the  balance  is  payable  on  demand.  Bain- 
bridge  fy  Co.  V.  Wtlcocks,  Baldwin's  C.  C.  R.  538. 

25.  An  account  made  up  of  principal  and  in- 
terest becomes  one  principal  debt ;  the  aggregate 
balance,  where  the  account  is  thus  settled,  bear- 
ing interest.     Ibid.  540. 

26.  Compound  interest  is  not  illegal,  and  may 
be  recovered  on  an  express  promise,  or  one  im- 
plied by  law,  as  a  part  of  the  contract.  Ibid. 
541. 

27.  If  an  account  contains  a  charge  of  interest 
during  a  war,  it  is  recoverable  if  there  is  a  pro- 
mise to  pay  the  amount  after  peace,  or  the  ac- 
count is  in  fact  or  law  a  settled  account,  from 
which  a  promise  lesults  by  operation  of  law. 
Ibid.  542. 

28.  Whether  the  jury,  in  a  case  in  which  a 
man  covenants  to  convey  lands,  without  fraud, 
and  it  afterwards  appeared  that,  in  truth,  he  had 


no  title  to  the  land,  when  he  covenanted  to  con- 
vey, should  allow  interest  on  the  value  of  the 
lands  at  the  date  of  the  contract,  must  depend 
on  the  circumstances  of  the  case,  of  which  they 
are  the  proper  judges;  and  if  is  competent  to  the 
defendant  to  give  in  evidence  any  circumstances 
fending  to  show  interest  should  not  be  allowed. 
Letcher  and  Arnold  v.  Woodson,  1  Brockenb.  C. 
C.  R.  212. 

29.  The  interest  allowed  on  the  personal  estate, 
for  the  sums  advanced  by  it  to  discharge  the  spe- 
cialty debts,  should,  in  accordance  both  with  the 
general  course  of  the  court,  and  with  justice  in 
particular  cases,  be  limited  to  twenty  years. 
Byrd  v.  Executors  of  Byrd,  2  Brockenb.  C.  C.  R. 
171. 

30.  Where  a  mortgagee  is  in  possession,  and 
the  atmual  rents  and  profits  of  the  mortgaged 
estate  exceed  the  interest  of  the  debt  due,  it 
seems  that  he  should  pay  interest  on  the  surplus 
rents  and  profits.  Gordon  v.  Lewis,  2  Sumner's 
C.  C.  R.  143. 

31.  In  the  ordinary  cases,  where  the  relation 
of  mortgagor  and  mortgagee  is  uncontroverted, 
if  a  mortgagee  receive  the  rents  of  a  mortgaged 
estate  after  his  debt  has  been  satisfied,  and  retain 
them  to  his  own  use,  without  paying  them  over 
to  the  mortgagor,  he  is  chargeable  with  interest. 
Ibid. 

32.  If,  however,  there  are  sufficient  equitable 
circumstances  in  favour  of  the  mortgagee  ;  as  if 
he  retained  the  rents  under  a  mistake,  supposing 
the  rights  of  the  mortgagor  extinguished ;  he 
would  not  be  liable  for  interest  until  after  notice 
of  the  adverse  claim.     Ibid. 

33.  Interest  on  the  amount  of  the  debt  as  as- 
certained by  the  decree  of  the  circuit  court,  was 
allowed  from  the  time  of  the  judgment ;  but  the 
damages  allowed  by  the  court  were  not  permit- 
ted to  bear  interest.  Jennings  et  al.,  Plaintiffs  in 
Error,  v.  The  Brig  Perseverance,  3  Dall.  336 ;  1 
Cond.  Rep.  154. 

34.  Interest  is  to  be  calculated  to  the  present 
time,  upon  the  aggregate  sum  of  principal  and 
interest  in  the  judgment  below;  but  not  to  the 
next  term  of  the  circuit  court,  when  the  mandate 
will  operate,  as  the  party  has  a  right  to  pay  the 
money  immediately.  Brown  v.  Van  Braam,  3 
Dall.  344;  1  Cond.  Rep.  157. 

35.  Interest  is,  in  general,  allowed  from  the 
time  a  demand  is  made  for  the  wages  of  a  mari- 
ner; and  if  no  special  demand  is  made,  then 
from  the  commencement  of  the  suit.  Gammell 
V.  Skinner,  2  Gallis.  C.  C.  R.  45. 

36.  If  captured  property  is  ordered  to  be  sold, 
then  no  interest  is  allowed.  Rose  v.  Himely,  4 
Cranch,  291 ;  2  Cond.  Rep.  98. 

37.  Interest  commences  on  a  pecuniary  legacy 
at  the  expiration  of  one  year  from  the  decease 
of  the  testator,  whatever  may  be  the  posture  of 
the  estate ;  unless  some  other  period  is  specified 
in  the  will.  The  cases  of  infant  children,,  not 
otherwise  provided  for,  and  of  adopted  children 
under  age,  are  exceptions  to  the  general  rule. 
Sullivan  v.  Winthrop,  1  Sumner's  C.  C.  R.  1. 

38.  Where  the  executors  invested  certain  sums, 
less  than  the  whole  amount  of  the  legacy,  in  the 
name  of  the  legatee ;  Held,  that  this  was,  pro 
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tanto.  a  paymont  of  the  legacy  ;  and  that  the  in- 
terest accruing  on  those  i-urns,  wilhiii  the  year 
from  the  time  of  such  investment,  belonged  to 
the  legatee.     Ibid. 

39.  Where  the  vendor  is  indebted  to  the  ven- 
dee, and  the  sale  is  made  in  order  to  pay  the 
debt,  the  vendor  must  pay  interest  from  the  time 
the  debt  is  liquidated  until  he  makes  a  good 
title  ;  and  the  vendee  is  accountable  for  the  rents 
and  profits  from  the  time  the  contract  is  perfect- 
ed, until  it  is  specifically  performed.  Hepburn 
et  al.  V.  Dunlop  fy  Co.,  1  Wheat.  179;  3  Cond. 
Rep.  529. 

40.  A  party  is  as  well  entitled  to  interest  on 
an  appeal  bond,  as  if  he  were  to  proceed  on  the 
judgment,  if  the  judgment  be  on  a  contract  for 
the  payment  of  money.  He  is  entitled  to  interest 
from  the  rendition  of  the  original  judgment. 
Snced  ct  al.  v.  Wistar  et  al,  S^Wheat.  690;  5 
Cond.  Rep.  556. 

41.  The  taking  of  interest  in  advance  upon  the 
discount  of  a  note  in  the  usual  course  of  business 
by  a  banker,  is  not  usury.  This  has  long  been 
settled,  and  is  not  now  open  for  controversy. 
Thornton  v.  The  Bank  of  Washington,  3  Pe- 
ters, 40. 

42.  The  taking  of  interest  for  sixty-four  days 
on  a  note  is  not  usury,  if  the  note  given  for  sixty 
days,  according  to  the  custom  and  usage  in  the 
"banks  at  Washington,  was  not  due  and  payable 
until  the  sixty-fourth  day.  In  the  case  of  Ren- 
ner  v.  The  Bank  of  Columbia,  9  Wheat.  581,  it 
was  expressly  held,  that  under  that  custom  the 
note  was  not  due  and  payable  before  the  sixty- 
fourth  day;  for  until  that  time  the  maker  could 
not  be  in  default.     Ibid.  40. 

43.  Where  it  was  the  practice  of  the  party, 
who  had  a  sixty  day  note  discounted  at  the  bank 
of  Washington,  to  renew  the  note  by  the  dis- 
count of  another  note  on  the  sixty-third  day,  the 
maker  not  being  in  fact  bound  to  pay  the  note 
according  to  the  custom  prevailing  in  the  District 
of  Columbia ;  such  a  transaction  on  the  part  of 
the  banker  is  not  usurious,  although  on  each  note 
the  discount  for  sixty-four  days  was  deducted. 
Each  note  is  considered  as  a  distinct  and  sub- 
stantive transaction.  If  no  more  than  legal  in- 
terest is  taken  upon  the  time  the  new  note  has 
to  run,  the  actual  application  of  the  proceeds  of 
the  new  note  to  the  payment  of  the  former  note 
before  it  comes  due,  does  not  of  itself  make  the 
transaction  usurious.  Something  more  must  oc- 
cur. There  must  be  a  contract  between  the 
bank  and  the  party  at  the  time  of  such  discount. 
that  the  party  shall  not  have  the  use  and  benefit 
of  the  proceeds  until  the  former  note  becomes 
due,  or  that  the  bank  shall  have  the  use  and 
benefit  of  them  in  the  mean  time.     Ibid. 

44.  The  contract  to  accept  the  bills  of  ex- 
change on  which  the  action  was  brought,  was 
made  in  Charleston,  South  Carolina.  The  bills 
were  drawn  in  Georgia  on  B.  and  H.  in  Charles- 
ton, with  a  view  to  their  payment  in  Charleston, 
where  the  contract  was  to  be  executed.  The 
interest  on  the  bill  which  was  so  drawn  and  was 
unpaid,  is  to  be  charged  al  the  rate  of  interest  in 
South  Carolina.  Boyce  fy  Henry  v.  Edwards.  4 
Peters,  111. 


45.  Interest  is  not  chargeable  on  money  col- 
lected by  the  marshal  of  the  District  of  Columbia 
for  fines  iluo  to  the  levy  court,  the  money  having 
been  actually  expended  by  the  marshal  in  re- 
pairs and  improvements  on  the  jail,  under  the 
opinions  of  the  comptroller  and  auditor  of  the 
treasury  department,  that  these  expenditures 
were  properly  chargeable  upon  this  iund.  al- 
though those  opinions  may  not  be  well  founded. 
Levy  Court  of  Washington  v.  Ringgold,  5  Peters, 
451. 

46.  In  an  action  brought  on  a  note  given  for 
payment  for  teas,  the  defence  was,  that  teas  of 
an  inferior  qualify  were  delivered  ;  the  jury  must 
not  credit  the  defendant  with  the  amount  of  da- 
mages, as  of  the  day  the  teas  were  delivered, 
but  as  of  the  day  when  the  verdict  was  rendered. 
The  interest  on  the  note  is  to  be  reckoned  to  the 
day  of  the  verdict,  and  from  that  amount  is  to  be 
deducted  the  amount  of  the  damages  ascertained 
by  the  jury.  Youqua  v.  Nixon  et  al.,  Peters'  C. 
C.  R.  229. 

47.  The  correct  rule  as  to  interest  is.  that  the 
creditor  shall  calculate  interest  whenever  a  pay- 
ment is  made.  To  this  extent,  the  payment  is 
first  to  be  applied;  and  if  it  exceed  the  interest 
due,  the  balance  is  to  be  applied  to  diminish  the 
principal.  This  rule  is  equally  applicable,  whe- 
ther the  debt  be  one  which  expressly  draws  in- 
terest, or  on  which  interest  is  given  as  damages. 
Story  v.  Livingston,  13  Peters,  359. 

48.  It  is  deemed  a  well-founded  principle, 
that  where  a  personal  demand  existed  on  a  real 
security,  and  is  brought  forward  at  a  late  dale, 
interest  may  be  allowed,  at  the  discretion  of  the 
court,  only  from  the  time  of  filing  the  bill  in  such 
cases.  Under  similar  circumstances,  the  rule  is 
equally  applicable  when  mesne  profits  are  claim- 
ed.   Biichannon  ct  al.  v.  Upshaw,  17  Peters,  70. 

49.  Assumpsit  was  brought  for  the  proceeds 
of  a  cargo,  which  was  taken,  under  legal  process 
by  the  defendants,  (the  consignees,)  in  a  foreign 
port,  for  the  debts  of  the  prior  owners  of  the  ship. 
Held,  that  the  plaintiffs,  (the  consignors,)  by 
bringing  assumpsit,  had  waived  the  tort,  so  that 
the  customary  evidence  should  be  allowed  the 
defendants;  but  that  the  defendants  were  charge- 
able with  interest  from  the  time  of  the  receipt 
by  them  of  the  proceeds  of  the  cargo.  Ricketson 
V.  Wright,  3  Sumner's  C.  C.  R.  336. 


INTERNAL  REVENUE. 

1.  A  bond  given  by  a  collector  of  the  internal 
revenue,  with  sureties,  conditioned  that  the  col- 
lector had  accounted  and  would  account  for  all 
taxes  collected  or  to  be  collected,  is  not  binding 
on  the  sureties  as  to  collections  previously  made. 
Armstronnr  ct  al.  v.  The  United  States,  Peters'  C. 
C.  R.  46.^ 

2.  The  act  of  congress,  passed  the  24th  of 
July,  1813,  imposing  a  duty  on  refined  sugar,  did 
not  subject  to  the  duty  sugar  refined  before  that 
day,  and  put  into  moulds.  United  States  x.Pen- 
ninkon,  Peter's  C.  C.  R.  113. 
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3.  In  an  action  on  a  bond  given  in  pursuance 
of  that  act,  it  would  be  sufficient  for  the  defend- 
ant to  show  that  the  sugar  sent  out  for  sale  was 
refined  before  the  law  was  passed.     Ibid. 

4.  A  rectifier  of  spirits,  distilled  from  domestic 
materials,  is  not  a  distiller  of  spirituous  liquors, 
within  the  meaning  of  the  act  of  congress  of  the 
24th  of  July.  1813,  sec.  98.  United  States  v. 
Tenbrook,  Peters'  C.  C.  R.  180. 


INTERNATIONAL  COMITY. 

1.  Courts  of  justice  have  always  expounded 
and  executed  contracts  made  in  a  foreign  coun- 
try according  to  the  laws  of  the  place  in  which 
they  were  made ;  provided  that  law  was  not  re- 
pugnant to  the  laws  or  policy  of  their  own  coun- 
try. The  comity  thus  extended  to  other  nations, 
is  no  impeachment  of  sovereignty.  It  is  the 
voluntary  act  of  the  nation  by  which  it  is  offered; 
and  is  inadmissible  when  contrary  to  its  policy 
or  prejudicial  to  its  interests.  But  it  contributes 
so  largely  to  promote  justice  between  indivi- 
duals, and  to  produce  a  friendly  intercourse  be- 
tween the  sovereignties  to  which  they  belong, 
that  courts  of  justice  have  continually  acted 
upon  it,  as  a  part  of  the  voluntary  law  of  nations. 
The  Bank  of  Augusta  v.  Earle,  13  Peters,  519. 

2.  The  court  can  perceive  no  sufficient  reason 
for  excluding  from  the  protection  of  the  law  the 
contracts  of  foreign  corporations,  when  they  are 
not  contrarj-  to  the  known  policy  of  the  state,  or 
injurious  to  its  interests.  It  is  nothing  more  than 
the  admission  of  the  existence  of  an  artificial 
person  created  by  the  law  of  another  state,  and 
clothed  with  the  power  of  making  certain  con- 
tracts. It  is  but  the  usual  comity  of  recognizing 
the  law  of  another  state.     Ibid. 

3.  The  states  of  the  union  are  sovereign  states; 
and  the  history  of  the  past,  and  the  events  which 
are  daily  occurring,  furnish  the  strongest  evi- 
dence that  they  have  adopted  towards  each 
other  the  laws  of  comity  in  their  fullest  extent. 
Ibid. 

4.  In  the  legislation  of  congress,  where  the 
state  and  the  people  of  the  several  states  are  all 
represented,  there  is  found  proof  of  the  general 
understanding  in  the  United  States,  that  by  the 
law  of  comity  among  the  states,  the  corporations 
chartered  by  one,  were  permitted  to  make  con- 
tracts in  the  others.     Ibid. 

5.  It  is  well  settled,  that  by  the  law  of  comity 
among  nations,  a  corporation  created  by  one  so- 
vereignty is  permitted  to  make  contracts  in  an- 
other, and  to  sue  in  its  courts;  and  that  the  same 
law  of  comity  prevails  among  the  several  sove- 
reignties of  the  union.  The  public,  and  well 
known,  and  long  continued  usages  of  trade,  the 
general  acquiescence  of  the  states,  the  particular 
legislation  of  some  of  them,  as  well  as  the  legis- 
lation of  congress,  all  concur  in  proving  the  truth 
of  this  proposition.     Ibid. 

6.  The  comity  of  suit  brings  with  it  the  comity 
of  contract ;  and  where  the  one  is  expressly 
adopted  by  the  courts,  the  other  must  also  be 
presumed,  according  to  the  usages  of  nations, 
unless  the  contrary  can  be  shown.     Ibid. 
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INTERROGATORIES. 

1.  In  cases  of  disagreement  between  parties 
in  regard  to  interrogatories  and  cross-interroga- 
tories, they  should  be  referred  to  a  master  in 
chancery  to  be  settled  by  him,  subject  to  the 
ultimate  review  of  the  court,  upon  an  appeal 
from  such  report.  Cocker  v.  Franklin  Hemp  a?id 
Bagging  Company,  1  Story's  C.  C.  R.  169. 

2.  Exceptions  to  interrogatories  or  cross-inter- 
rogatories should  be  propounded  as  objections 
before  the  commission  issues,  or  they  will  be 
deemed  waived.    Ibid. 


JETTISON. 

In  case  of  jettison  of  goods,  their  value  is  ge- 
nerally to  be  estimated  at  their  prime  cost,  or 
original  value ;  or  if  the  vessel  has  arrived  at 
her  port  of  destination,  at  their  value  at  such 
port.  Rogers  v.  Mechanics'  Insurance  Company, 
2  Story's  C.  C.  R.  173. 


JOINT  TENANTS. 

1.  Where  there  are  several  grantees  in  a  con- 
veyance, who  take  in  trust  for  certain  purposes, 
they  are,  under  the  statute  of  Massachusetts,  of 
1785,  ch.  62,  to  be  deemed  tenants  in  common, 
and  not  joint  tenants.  Robison  v.  Codman,  1 
Sumner's  C.  C.  R.  121. 

2.  If  one  joint  tenant  convey  his  share,  this  is 
a  severance  of  the  joint  tenancy.     Ibid. 


JUDGE  OF  THE  DISTRICT  COURT. 

The  district  judge  of  the  United  States  cannot 
sit  as  a  member  of  the  circuit  court,  upon  ques- 
tions ailjourned  to  that  court  under  the  "act  to 
establish  a  uniform  system  of  bankruptcy  through- 
out the  United  States."  Nelson  v.  Garland,  17 
Peters,  181. 


JUDGMENTS  AND  DECREES. 

1.  General  principles  and  statutory  regulations  as  to 

judgments  and  decrees Page  89 

2.  Judgments  and  decrees  which  are  final,  from  which 

writs  of  error  and  appeals  may  be  prosecuted 94 

1.  General  Principles. 

1.  The  inferior  court  of  common  pleas  for  the 
county  of  Hunterdon,  in  the  state  of  New  Jersey, 
in  May,  1779,  had  a  general  jurisdiction  in  all 
cases  of  inquisition  for  treason ;  and  its  judg- 
ment, although  erroneous,  was  not  void,  inas- 
much as  the  court  had  jurisdiction  of  the  cause. 
Kempe's  Lessee  v.  Kennedy  et  al.,  5  Cranch,  173^ 
2  Cond.  Rep.  223. 
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General  Principles. 


2.  The  courts  of  the  United  States  are  all  of 
limited  juiisdictioii,  and  their  proceed injLis  are 
erroneous  if  the  jurisdiction  be  not  shown  in 
iheni.  Judgments  rendered  in  any  case,  may 
be  reversed  ;  but  the  supreme  court  is  not  pre- 
pared to  say  they  are  absolute  nullities,  which 
may  be  disregarded.  Per  Mr.  Chief  Justice 
JMa'rshall.     Ihul. 

3.  A  judirment  against  one  defendant  for  the 
want  of  a  plea,  or  a  decree  against  one  defendant 
for  want  of  an  answer,  does  not  prevent  any 
other  defendant  from  contesting,  as  far  as  re- 
spects himself,  the  facts  admitted  by  the  absent 
party.  The  Mary;  Stafford,  Master,  9  Cranch, 
127;  3Cond.  Re^i.  306. 

4.  A  judgment  or  decree  of  a  court  of  compe- 
tent jurisdiction  is  conclusive  wherever  the  same 
matter  is  again  brought  in  controversy.  But  the 
rule  does  not  apply  to  points  which  come  only 
collaterally  under  consideration,  or  are  oidy  inci- 
dentally considered,  or  can  only  be  argumenta- 
tively  inferred  from  the  decree.  Hopkins  v.  Lee, 
6  Wheat.  109-  5  Cond.  Rep.  23. 

5.  The  record  of  a  judgment  in  one  state,  is 
conclusive  evidence  in  another,  although  it  ap- 
pears that  the  suit,  in  which  it  was  rendered, 
was  commenced  by  an  attachment  of  property, 
the  defendant  having  afterwards  appeared  and 
taken  defence.  Mayhew  v.  Thalcher,  6  Wheat. 
129;  5  Cond.  Rep.  34. 

6.  Under  the  laws  of  Virginia,  a  confession  of 
a  judgment  is  a  release  of  errors.  Mandeville  v. 
Suckley  et  al.^  1  Peters,  136. 

7.  A  judgment  does  not  bind  lands  in  the  state 
of  Kentucky.  The  lien  attaches  only  from  the 
delivery  of  the  execution  to  the  sheriff.  It  then 
binds  real  and  personal  property  held  by  legal 
title.  Bank  of  the  United  States  v.  Tyler,  4  Pe- 
ters, 366. 

8.  By  the  general  law  of  the  land,  no  court 
is  authorized  to  render  a  judgment  or  decree 


their  courts,  the  settled  ami  uniform  practice 
and  usage  of  the  state  in  the  practical  operation 
of  its  provisions,  evidencing  the  judicial  con- 
struction of  its  terms,  are  to  be  considered  as  a 
part  of  the  statute,  and  as  such  furnish  a  rule 
for  the  decisions  of  the  federal  courts.  The  sta- 
tute and  its  interpretation  form  together  a  rule 
of  title  and  property  which  must  be  the  same 
in  all  courts.  It  is  enough  for  the  supreme  court 
to  know  that  by  ancient,  well  established,  and 
uniform  usage,  it  has  been  acted  on  and  con- 
sidered as  e-\tending  to  all  judgments  in  favour 
of  any  persons,  and  that  sales  under  them  have 
always  been  held  and  respected  as  valid.     Ibid. 

12.  Though  the  statute  of  5  George  II.  does 
not  provide  that  a  judgment  shall  be  a  lien  from 
the  time  of  its  rendition,  yet  there  is  abundant 
evidence  that  it  has  always  been  so  considered 
and  acted  on.     Ibid. 

13.  The  plaintifi"  in  a  judgment  has  an  un- 
doubted right  to  an  execution  against  the  per- 
son and  the  personal  or  real  property  of  the 
defendant;  he  has  his  election,  but  his  adoption 
of  any  one  does  not  preclude  him  from  resorting 
to  the  other,  if  he  does  not  obtain  satisfaction 
of  the  debt  on  the  first  execution.  His  remedies 
are  cumulative  and  successive,  which  he  may 
pursue  until  he  reaches  that  point  at  which  the 
law  declares  his  debt  satisfied.     Ibid. 

14.  A  capias  ad  satisfaciendum  executed,  does 
not  extinguish  the  debt  for  which  it  issued.  If 
the  defendant  escape,  or  is  discharged  by  opera- 
tion of  law,  the  judgment  retains  its  lien,  and 
may  be  enforced  on  the  property  of  the  defend- 
ant ;  the  creditor  may  retake  him  if  he  escape, 
or  sue  the  sheriff.     Ibid. 

15.  There  is  no  rule  of  law  which  deprives 
the  plaintiff  in  a  judgment  of  one  remedy  by 
the  pursuit  of  another,  or  of  all  which  the  law 
gives  him.  The  doctrine  of  election,  if  it  exists 
in  any  case  of  a  creditor,  unless  under  the  sta- 


Hollin"sworth  v.  Barbour  et  al.,  4  Peters, 


against  any  one,  or  his  estate,  until  after  due    tutes  of  bankruptcy,  has  never  been  applied  to 
notice  by  service  of  process  to  appear  and  de-    a  case  of  a  defendant  discharged  under  an  iu- 
""     '  .     .  ^,  solvent  act  by  operation  of  law.     Ibid. 

16.  The  greatest  efTect  which  the  law  gives 
to  a  commitment  on  a  capias  ad  satisfaciendum 
is  a  suspension  of  the  other  remedies  during 
its  continuance:  whenever  it  terminates  without 
the  consent  of  the  creditor,  the  plaintiff  is  re- 
stored to  them  as  fully  as  if  he  had  never  made 
use  of  any.     Ibid. 

17.  The  escape  of  the  defendant  by  his  breach 
of  prison  bounds  could  not  affect  the  lien  of  the 
judgment :  the  plaintiff  was  not  bound  to  resort 
to  the  prison  bond  as  his  only  remedy:  a  judg- 
ment on  it  against  the  defendant  was  no  bar  to 
proceeding  by  fieri  facias.     Ibid. 

18.  The  fifth  section  of  the  act  of  congress 
for  the  relief  of  insolvent  debtors  declares,  "  that 
no  process  against  the  real  or  personal  properly 
of  the  debtor  shall  have  any  effect  or  operation, 
except  process  of  execution  and  attachment  in 
the  nature  of  execution,  which  shall  have  been 
put  into  the  hands  of  the  marshal  antecedent  to 
the  application."  The  application  of  this  clause 
in  the  section  was  intended  only  for  a  case 
where  one  creditor  sought  to  obtain  a  preference 
by  process  against  the  debtor's  property  after 


fend. 
466. 

9.  It  seems  there  is  no  act  of  assembly  of 
Maryland  which  declares  a  judgment  to  be  a 
lien  on  real  estate,  before  execution  issued  and 
levied.  But  by  an  act  of  parliament  of  5  George 
II.,  ch.  7,  lands  in  the  colonies  are  subject  to 
e.xecution  as  chattels,  in  favour  of  British  mer- 
chants. This  statute  has  been  adopted  and  in 
use  in  Maryland  ever  since  its  passage,  as  the 
only  one  under  which  lands  have  been  taken  in 
execution  and  sold.  Tayloe  v.  Thompson,  5  Pe- 
ters, 358. 

10.  It  is  admitted,  that  though  this  statute 
extends  in  terms  only  to  executions  in  favour  of 
British  merchants,  it  has  long  received  an  equi- 
table construction  applying  it  to  all  judgment 
creditors,  and  that  this  construction  has  been 
uniform  throughout  the  state.     Ibid.  . 

11.  As  congie.^s  has  made  no  new  law  on  this 
subject,  the  circuit  court  were  bound  to  decide 
this  case  according  to  the  law  of  Maryland, 
which  does  not  consist  merely  of  enactments  of 
their  own  or  the  statutes  of  England,  in  force  or 
adopted  by  the  legislature.     The  decisions  of 
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his  application.  In  such  case  the  execution 
shall  have  no  effect  or  operation  ;  but  where  the 
incumbrance  or  lien  had  attached  before  the 
application,  it  had  a  priority  of  payment  out  of 
the  assigned  fund.     Ibid. 

19.  If  execution  issues  under  an  erroneous 
judgment,  the  party  who  acts  under  it  is  justi- 
fied :  for  the  judgment  is  the  act  of  the  court. 
Bank  of  the  United  States  v.  The  Bank  of  Wash- 
ington, 6  Peters,  8. 

20.  As  it  respects  third  persons,  whatever  is 
done  under  an  erroneous  judgment,  while  it 
remains  in  full  force,  is  valid  ami  binding.   Ibid. 

21.  On  the  reversal  of  an  erroneous  judgment, 
the  law  raises  an  obligation  on  the  party  to  the 
record  who  received  the  benefit  of  it,  to  make 
restitution  to  the  other  party  for  what  he  has 
lost.  Sometimes  this  is  done  by  a  writ  of  resti- 
tution, without  a  scire  facias,  when  the  record 
shows  the  money  has  been  paid  ;  in  other  cases, 
a  scire  facias  may  be  necessary  to  ascertain  the 
amount.     Ibid. 

22.  The  petition  by  which  the  suit  on  the 
bond  was  instituted  states  the  debt  to  be  fifteen 
thousand  five  hundred  and  fifty  dollars  and 
eighteen  cents.  The  verdict  of  the  jury  was 
for  twenty  thousand  dollars;  and  upon  this  a 
judgment  was  entered  up  against  the  estate  of 
two  of  the  obligors  in  the  bond,  jointly  and 
severally,  for  twenty  thousand  dollars,  and  judg- 
ment against  two  of  the  legal  representatives  of 
one  of  the  obligors  for  ten  thousand  dollars  each. 
'•Upon  no  possible  ground  can  this  judgment  be 
sustained."  Cox  ^  Dick  v.  The  United  States,  6 
Peters,  172. 

23.  In  a  writ  of  right,  where  the  tenants  are 
jointly  sued,  and  there  is  a  joint  verdict  against 
them  on  the  mise  joined  by  them,  the  judgment 
should  be  a  joint  judgment,  as  well  for  costs  as 
for  the  land.  Green  v.  Liter,  8  Cranch,  229;  3 
Cond.  Rep.  97. 

2-4.  A  judgment  of  a  court  of  competent  juris- 
diction, while  unreversed,  concludes  the  subject- 
matter  of  it,  as  between  the  same  parties.  United 
States  v.  JVoMr.se,  9  Peters,  8. 

25.  Where  the  United  States  had  proceeded 
on  a  treasury  transcript,  by  a  warrant  of  distress 
against  a  public  officer,  for  a  balance  alleged  to 
be  due  to  the  government,  and  after  an  injunc- 
tion issued  by  the  chief  justice  of  the  circuit 
court  of  the  District  of  Columbia,  an  examina- 
tion of  the  accounts  between  the  United  States 
and  the  defendant  in  the  warrant  of  distress  took 
place,  under  the  order  of  the  chief  justice  of  the 
circuit  court,  by  which  it  was  found  that  the 
United  States  were  largely  indebted  to  the  de- 
fendant, and  the  injunction  was  perpetuateil :  it 
was  held  that  this  was  a  final  judgment  in  the 
case,  and  no  suit  could  afterwards  be  instituted 
by  the  United  States  on  the  said  treasury  tran- 
script, so  long  as  the  decree  of  the  chief  justice 
of  the  circuit  court  remained  unreversed.  The 
accounts  between  the  United  States  and  the  de- 
fendant in  the  warrant  of  distress,  cannot  again 
be  brought  into  litigation.     Ibid. 

26.  So  long  as  a  judgment  remains  in  force,  it 
is  in  itself  evidence  of  the  right  of  the  plaintifT 
to  the  thing  adjudged,  and  gives  him  a  right  to 


process  to  execute  the  judgment.  The  errors 
of  the  court,  however  apparent,  can  be  examined 
only  by  an  appellate  power;  and,  by  the  laws 
of  every  country,  a  time  is  fixed  for  such  exa- 
mination, whether  in  rendering  judgment,  issu- 
ing execution,  or  enforcing  it  by  process  of  sale 
or  imprisonment.  No  rule  can  be  more  reason- 
able, than  that  the  person  who  complains  of  an 
injury  done  him^  should  avail  himself  of  his  legal 
rights  in  a  reasonable  time;  or  that  that  time 
should  be  limited  by  law.  Voorhees  v.  The  Bank 
of  the  United  States,  10  Peters,  449. 

27.  The  line  which  separates  error  in  judg- 
ment from  the  usurpation  of  power  is  very  defi- 
nite, and  is  precisely  that  which  denotes  the 
cases  where  a  judgment  or  decree  is  reversible 
only  by  an  appellate  court,  or  may  be  declared 
a  nullity  collaterally,  when  it  is  offered  in  evi- 
dence in  an  action  concerning  the  matter  adju- 
dicated, or  purporting  to  have  been  so.  In  the 
one  case,  it  is  a  record  importing  absolute  verity; 
in  the  other,  mere  waste  paper  :  there  can  be  no 
middle  character  assigned  to  judicial  proceed- 
ings, which  are  irreversible  for  error.  Such  is 
their  effect  between  the  parties  to  the  suit ;  and 
such  are  the  immunities  which  the  law  affords 
to  a  plaintiff  w-ho  has  obtained  an  erroneous 
judgment  or  execution.     Ibid. 

28.  The  reason  of  the  doctrine  that  the  whole 
world  are  parties  in  an  admiralty  cause,  and 
therefore  bound  by  the  decision,  determines  its 
extent.  Every  person  may  make  himself  a 
party,  and  appeal  from  the  sentence  ;  but  notice 
of  the  controversy  is  necessary  in  order  to  be- 
come a  party :  and  before  the  rights  of  an  indi- 
vidual are  bound  by  a  judicial  sentence,  he  must 
have  notice,  either  actual  or  implied,  of  the  pro- 
ceedings. When  those  proceedings  are  against 
the  person,  notice  is  served  personally,  or  by 
publication ;  when  they  are  in  rem,  notice  is 
served  upon  the  thing  itself.  This  is  necessarily 
notice  to  all  those  who  have  any  interest  in  the 
thing ;  and  it  is  reasonable,  because  it  is  neces- 
sary, and  because  it  is  the  part  of  common  pru- 
dence for  all  who  have  an  interest,  to  guard  it 
by  persons  in  a  situation  to  protect  it.  But  those 
who  have  no  interest  in  the  vessel  which  could 
be  asserted  in  the  court  of  admiralty,  have  no 
notice  of  the  seizure,  and  can,  on  no  principles 
of  justice  or  reason,  be  considered  as  parties  ia 
the  cause.  TlTe  Mary,  9  Cranch,  126;  3  Cond. 
Rep.  306. 

29.  There  is  no  difference  in  respect  to  the 
conclusiveness  of  a  judgment  at  law,  and  of  a 
decree  in  chancery.  Both  are  conclusive  as  to 
the  tacts  directly  in  controversy.  Hopkins  v. 
Lcf,  6  Wheat.  109:  5  Cond.  Rep.  23. 

30.  A  decree  is  binding  and  conclusive,  with 
respect  to  the  subject-matter  on  which  it  acts; 
but  it  does  not  affect  the  rights  of  third  persons, 
who  were  not  parties  to  the  cause  in  which  the 
decree  was  rendered.  M'Call,  Smilie  ^  Co.  v. 
Harrison  et  al.,  1  Brockenb.  C.  C.  R.  126. 

31.  A  decree  of  a  court  of  chancery  is  erro- 
neous, which,  after  ordering  certain  acts  to  be 
done,  to  enable  a  party  to  execute  certain  duties 
assigned  to  him,  dismisses  the  bill,  as  it  puts  the 
cause  out  of  the  court,  and  renders  the  decree 
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iiieflectual;  and  it  is  no  answer  to  this  objection, 
that  it  appears,  by  the  record  in  the  case,  tliat 
the  acts  ordered  to  be  done,  have  been  per- 
formed ;  since  the  error  is  in  the  decree  itself, 
and  not  in  its  execution.  Grccnlcaf  v.  Queen,  1 
Peters,  138. 

32.  The  decree  of  the  circuit  court  directed 
two  of  the  defendants,  in  whom  was  the  legal 
title  to  the  lot  of  ground  claimed  by  the  plaintiff 
in  the  bill,  to  convey  the  same;  and  awarded 
costs,  cenerally,  against  all  the  defendants.  All 
the  defendants  appealed  together  to  the  supreme 
court,  some  of  whom  held  the  legal  title  to  the 
lot,  and  all  the  defendants  had  an  interest  in  de- 
fending this  title,  standing  as  they  did  in  the 
relation  of  vendors  and  warrantees,  and  vendees. 
Although  the  defendants,  against  whom  there  is 
a  decree  for  costs  only,  could  not  appeal  from 
this  decree  for  costs;  yet  the  reversal  of  the 
decree  of  the  circuit  court  was  made  general, 
as  to  all  of  the  appellants,  and  the  whole  case 
opened.  Finlay  v.  Hinde  and  Wife,  1  Peters, 
247. 

33.  A  decree  of  acquittal  on  a  proceedmg  in 
rem,  without  a  certificate  of  probable  cause  of 
seizure,  and  not  appealed  from  with  success,  is 
conclusive,  in  every  inquiry  before  every  other 
court,  that  there  was  no  justifiable  cause  of 
seizure.  The  Apollon,  9  Wheat.  362;  5  Cond. 
Rep.  612. 

34.  The  decree  must  be  secundum  allegata, 
as  well  as  secundum  probata.  The  Hoppet  v. 
The  United  Slates,  7  Cranch,  389;  2  Cond.  Rep. 
542. 

35.  After  a  general  decree  of  restitution  in  the 
supreme  courT,  new  claims  for  charges  and  liens 
cannot  be  set  up  in  the  court  below.  Every 
claim  which  the  party  has  omitted  to  make  at 
the  hearing  upon  the  merits,  and  before  the  final 
decree,  is  to  be  considered  as  waived  by  him, 
and  is  not  to  be  entertained  in  any  future  pro- 
ceeding. The  Santissima  Trinidad,  7  Wheat.  283 ; 
5  Cond.  Rep.  284. 

36.  The  judgment  of  discharge  by  an  msolv- 
ent  debtor  frorn  prison  rules,  although  obtained 
by  fraud,  is  the  judgment  of  a  court,  and  is  of 
complete  obligation  as  such;  and  no  action  for 
an  escape  can  be  sustained  against  the  gaoler. 
Wise  v.  Slacum,  3  Cranch,  300;  2  Cond.  Rep. 
539. 

37.  The  judgments  of  a  court  of  competent 
jurisdiction,  although  obtained  by  fraud,  have 
never  been  considered  absolutely  void;  and 
therefore  all  acts  done  under  them  are  valid,  as 
third  persons  are  affected.     Ibid. 

38.  Where  a  person  who  has  committed  a 
fraud  in  obtaining  a  judgment,  attempts  to  avail 
himself  of  it  so  as  to  discharge  himself  from  a 
previously  existing  obligation,  or  to  obtain  a  be- 
nefit, the  judgment  thus  obtained  is  declared 
void  as  to  such  purposes ;  but  it  may  well  be 
doubted  whether  a  penalty  would  be  incurred, 
even  by  the  person  committing  the  fraud,  for  an 
act  which  the  judgment  would  sanction.  Thus, 
if  a  debtor  taken  on  mesne  process  escapes,  he 
may  be  retaken  by  the  sheriff,  and,  if  not  re- 
taken, the  sheriff  will  be  liable  for  an  escape; 
but  if  he  fraudulently  obtains  a  judgment  in  his 


favour,  in  consequence  of  which  he  goes  at 
large,  it  has  never  been  imagined  that  the  she- 
riff could  retake  him  on  suspicion  that  the  judg- 
ment was  fraudulent,  or  ttiat  he  would  be  liable 
for  an  e.scape  on  the  proof  of  such  frautl.     Ibid. 

39.  The  juilgment  rendered  in  his  favour  may 
not  shield  a  fraudulent  debtor  from  an  original 
claim  ;  but  it  is  believed  that  no  case  can  be 
adduced,  where  an  act,  which  is  the  legal  con- 
sequence of  a  judgment,  has  in  itself  created  a 
new  responsibility,  even  with  respect  to  the 
party  himself,  much  less  with  respect  to  third 
persons,  who  did  not  participate  in  the  fraud. 
Ibid. 

40.  A  verdict  for  the  defendants,  subject  to 
the  opinion  of  the  court  upon  the  points  reserved, 
does  not  authorize  an  absolute  judgment  for  the 
defendants,  unless  the  points  reserved,  and  the 
opinion  of  the  court  thereon,  are  stated  on  the 
record.  Smith  et  al.  v.  The  Delaware  Insurance 
Co.,  7  Cranch,  434  ;  2  Cond.  Rep.  560. 

41.  The  decision's  of  a  court  of  exclusive  ju- 
risdiction are  necessarily  conclusive  on  all  other 
courts,  because  the  subject-matter  is  not  exami- 
nable in  them;  but  in  the  same  court  they  are 
no  further  conclusive  than  judgments  and  de- 
crees of  courts  of  common  law  and  equity  :  they 
bind  the  subject-matter  as  between  parties  and 
privies.  The  Mary,  9  Cranch,  127;  3  Cond. 
Rep.  306. 

42.  If  matter  in  abatement  is  pleaded,  puis 
darrein  continuance,  the  judgment,  if  against  the 
defendant;  is  presumptive  ;  and  where  the  action 
is  for  a  sum  certain,  or  which  may  be  rendered 
certain  by  computation,  judgment  for  the  dam- 
ages may  be  rendered  without  a  writ  of  inquir)-. 
Renner  and  Bussard  v.  Marshall,  1  Wheat.  219; 
3  Cond.  Rep.  546. 

43.  The  courts  of  the  United  States  have  an 
exclusive  cognizance  of  the  questions  of  for- 
feiture upon  all  seizures  made  under  the  laws 
of  the  United  States:  and  it  is  not  competent 
for  a  state  court  to  entertain  or  decide  such  ques- 
tion of  forfeiture.  If  a  sentence  of  condemna- 
tion be  definitively  pronounced  by  the  proper 
court  of  the  United  States,  it  is  conclusive  that 
a  forfeiture  is  incurred;  if  a  sentence  of  acquit- 
tal, it  is  equally  conclusive  against  the  forfeiture: 
and  in  either  case  the  question  cannot  be  again 
litigated  in  any  common  law  forum.  Gelston  et 
al.  V.  Hoyt,  3  Wheat.  246;  4  Cond.  Rep.  244. 

44.  The  definitive  sentence  of  a  court  of  ad 
miralty,  or  any  other  court  of  peculiar  and  ex- 
clusive jurisdiction,  whether  of  condemnation 
or  acquittal,  is  conclusive  wherever  the  same 
subject-matter  comes  incidentally  in  controversy 
in  any  other  tribunal.     Ibid. 

45.  In  general,  judgments  and  decrees  are 
evidence  only  in  suits  between  parties  and  pri- 
vies; but  the  doctrine  is  wholly  inapplicable  to 
a  case  where  the  judgment  or  decree  is  intro- 
duced, not  as,  per  se,  binding  on  any  rights  of 
the  other  party,  but  as  an  introductory  fact  to  a 
link  in  the  chain  of  the  party's  title  who  intro- 
duces it,  and  constituting  a  part  of  the  muni- 
ments of  his  estate.  Barr  v.  Graiz,  4  Wheat. 
213;  4  Cond.  Rep.  426. 

46.  The  sentence  of  a  foreign  prize  court,  con 
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demning  a  vessel  and  cargo  as  prize  for  an  at- 
tempt to  enter  a  blockaded  port,  is  conclusive 
evidence  against  the  insured  to  falsifj'  his  war- 
rant of  neutrality,  in  an  action  on  the  policy ; 
notwithstanding  that  the  fact  staled  in  the  con- 
demnation as  its  foundation  is  negatived  by  a 
jury.  Croitdson  v.  Leonard,  4  Cranch,  434  j  2 
Ck)nvl.  Rep.  162. 

47.  In  case  of  a  guaranty  or  indemnity,  a 
judgment  against  the  party  to  be  indemnified, 
if  fairly  obtained,  and  with  notice  to  the  guaran- 
tor, is  admissible  in  evidence  in  an  action  against 
him.  Clarke's  Executors  v.  Carrington,  7  Cranch, 
308  j  2  Cond.  Rep.  507.- 

48.  Many  judgments,  quando  assets,  were 
rendered  against  administrators,  and  assets  to  a 
large  amount  came  subsequently  into  the  hands 
of  the  administrator  de  bonis.  Held,  that  these 
judgments  retained  the  same  rank  which  be- 
longed to  the  particular  instruments  on  which 
they  were  founded.  The  only  effect  of  such 
judgment  is  to  give  priority  to  other  debts  of  the 
same  dignity,  on  which  either  no  judgments,  or 
subsequent  judgments  were  rendered.  Lidder- 
dale  v.  Robinson,  2  Brockenb.  C.  C.  R.  159. 

49.  Although  a  man  may  not  be  absolutely 
insane,  so  as  to  avoid  his  contract,  yet  if  he 
labours  under  melancholy,  it  will  excuse  inat- 
tention to  his  affairs,  and  will  authorize  relief 
against  judgments  obtained  against  him  during 
such  a  state  of  mind.  I'ahb's  Administrators  v. 
Gest  et  al,  1  Brockenb.  C.  C.  R.  33. 

50.  Where  a  cause  has  been  tried  on  the  me- 
rits, and  judgment  has  passed  thereupon  for 
either  party,  such  judgment,  while  it  remains 
in  force,  must  be  a  bar  to  any  other  suit  for  the 
same  cause  of  action,  though  the  declaration  be 
so  imperfectly  drawn,  that  it  would  not  stand 
the  test  of  a  demurrer.  Hughes  v.  Blake,  1  Ma- 
son's C.  C.  R.  515. 

51.  A  judgment  or  decree  of  a  court  can  be 
used  as  evidence  in  another  suit,  only  as  against 
parties  and  privies;  and  if,  in  the  new  suit,  there 
are  new  parties  against  whom  the  judgment 
could  not  have  been  used,  had  it  been  adverse, 
they  cannot  introduce  it  in  their  favour.  And  it 
makes  no  difference  that  the  new  parties,  as 
assignees  of  a  chose  in  action,  are  endeavouring, 
together  with  the  assignor,  to  enforce  the  same 
right  which  was  established  in  the  former  suit 
in  favour  of  the  assignor.  In  such  case,  where 
a  court  of  chancery  had  ordered  an  account,  and 
made  a  decree  thereupon  in  favour  of  the  as- 
signor, it  was  held  not  to  be  a  matter  decided, 
ex  directo,  by  a  court  of  competent  jurisdiction, 
so  as  to  bring  it  within  the  exception  to  the  ge- 
neral rule.  Baring  et  al.  v.  Faning  ^  Coles, 
Paine's  C.  C.  R.  549. 

52.  Where  a  party  dies  during  term,  the  judg- 
ment may  be  entered  in  the  circuit  court  as  of  a 
day  antecedent  to  his  death.  But  there  is  this 
difference  in  this  respect,  between  the  equity 
proceedings  of  the  circuit  court,  and  of  the  Eng- 
lish chancery,  that  the  circuit  court  is  open  only 
during  the  term,  and  a  decree  cannot  be  entered 
if  the  death  occurred  before  the  term.  Gris- 
U'old  v.  Hill,  Paine's  C.  C.  R.  483. 

53.  The  lien  of  a  judgment  which  bound  real 


estate,  is  not  lost  if  after  a  testatum  fieri  facias 
has  been  levied  and  returned,  the  ])laiuliff  in  the 
action  order  proceedings  -to  be  stayed.  It  is 
otherwise  if  personal  property  be  levied  upon 
and  left  in  the  hands  of  the  defendant.  Green 
et  al.  V.  Alleri,  2  Wash.  C.  C.  R.  280. 

54.  Where  there  was  error  in  entering  a  judg- 
ment, the  court  at  a  subsequent  term  cannot  set 
it  aside,  unless  it  was  entered  by  misprision  of 
the  clerk,  by  fraud  or  the  like.  Assignees  of 
Medford  v.  Dorsey,  2  Wash.  C.  C.  R.  433. 

55.  It  is  in  general  true  that  a  judgment  or  a 
decree  upon  the  merits  of  any  cause  of  action 
is  conclusive  as  to  the  rights  of  the  same  par- 
ties, while  the  judgment  remains  in  force;  and 
if  the  same  judgment  or  decree  find  any  par- 
ticular fact  or  i.ssue  directly,  the  same  operates 
by  way  of  estoppel  conclusively  on  the  parties 
while  the  record  is  in  force.  But  the  reversal 
operates  no  further  than  to  nullify  the  original 
judgment.  In  other  respects  the  parties  are  in 
the  same  situation  as  to  their  rights  and  reme- 
dies, touching  the  matter  in  controversy,  as  if  no 
such  judgment  had  ever  existed.  Harvey  v. 
Richards,  2  GaUis.  C.  C.  R.  231. 

56.  A  former  judgment  is  no  evidence  in  an 
action,  except  between  the  same  parties  or  their 
privies.  Perrot  v.  Taber  et  al,  2  Gallis.  C.  C.  R. 
565. 

57.  A  judgment  obtained  against  a  defendant 
in  New  York  is  conclusive,  and  extinguishes  the 
original  contract.  Gj-een  v.  Sarmiento,  Peters'  C. 
C.  R.  74. 

58.  A  judgment  having  been  once  entered  on 
a  warrant  of  attorney,  the  warrant  becomes 
functus  officio;  and  although  in  the  warrant  au- 
thority may  be  given  to  enter  judgments  in  the 
plural,  that  can  only  mean  a  second  judgment, 
where  the  first  has  been  set  aside,  and  not  as 
authority  to  enter  two  judgments  subsisting  at 
the  same  time.  Fairchild  v.  Camac,  3  Wash.  C. 
C.  R.  558. 

59.  The  true  construction  of  the  acts  of  assem- 
bly of  Pennsylvania  relating  to  the  lien  of  judg- 
ments is,  judgments  shall  be  enrolled  when 
they  are  signed,  and  they  shall  not,  by  relation, 
affect  bona  fide  purchasers  or  mortgagees;  and 
as  to  such  persons,  the  lien  of  the  judgment 
creditor  shall  cease,  unless  revived  in  five  years 
by  scire  facias.  Hurst  v.  Hurst,  2  Wash.  C.  C. 
R.  69. 

60.  When  a  judgment  has  been  obtained  upon 
a  bond,  the  obligation  is  extinguished  ;  and  it  is 
a  sufficient  ground  to  open  a  judgment  entered 
upon  a  bond  and  warrant,  that  a  judgment  had 
already  been  entered  on  the  same  in  Ireland. 
Fairchild  v.  Camac,  3  Wash.  C.  C.  R.  558. 

61.  The  plaintiff"  filed  a  bill  on  the  equity  side 
of  the  circuit  court  of  Georgia,  against  the  de- 
fendant, in  which  he  sought  relief  from  a  judg- 
ment obtained  against  him  on  a  promissory  note 
drawn  by  him,  claiming  that  the  amount  of  the 
note  had  been  paid  by  the  endorser,  against 
whom  a  suit  had  been  instituted,  in  a  state  court 
of  Pennsylvania,  and  who,  having  been  taken 
in  execution  under  a  capias  ad  satisfaciendum, 
gave  the  plaintiff  certain  securities,  which  were 
afterwards  found   worthless,  and   he   was  dis- 
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charged  from  the  execution.  The  bill  was  dis- 
missed  in  Georgia,  and  the  plaintiff  having  paid 
to  the  defendant  the  amount  of  the  jmlgment, 
instituted  this  suit  to  recover  the  sum  paid  by 
him.  on  the  ground  that  the  discharge  of  the 
endorser  from  the  execution,  was  a  satisfaction 
of  the  debt.  Held,  that  the  decree  of  the  cir- 
cuit court  of  Georgia  was  conclusive  on  the  plain- 
tiff, the  same  facts  as  those  relied  upon  now 
having  been  before  that  court,  or  which  might 
have  been  submitted  by  the  plaintiff,  in  the  bill 
to  the  consiiieration  of  this  court,  at  the  time  of 
the  proceeding.  Montford  v.  Hunt.  3  Wash.  C. 
C.  R.  28. 

62.  Nil  debet  is  a  good  plea  in  an  action 
brought  in  the  circuit  court  of  the  United  Slates 
in  Pennsylvania,  on  a  judgment  obtained  in  the 
circuit  court  of  the  United  States  of  the  district 
of  Delaware.  Reed  v.  Ross  et  al.,  Baldwin's  C. 
C.  R.  36. 

63.  An  affidavit  of  merits  is  not  necessary  to 
set  aside  a  judgment  by  default  irregularly  en- 
tered. Lessee  of  Sheepshanks  V.  Boyer.  Baldwin's 
C.  C.  R.  462. 

64.  The  lien  of  a  judgment  bbtained  in  the 
circuit  court  of  Pennsylvania,  will  be  lost  by  the 
omission  to  revive  the  same  within  the  time  pre- 
scribed by  the  act  of  Permsylvania  relative  to 
the  lien  of  judgments.  The  act  of  the  legisla- 
ture of  Pennsylvania  is  net  a  mere  process  act. 
It  is  a  part  of  a  great  system  of  jurisprudence 
for  the  safety  and  protection  of  purchasers  from 
secret  and  dormant  incumbrances,  or  deeds  long 
adopted,  amended  from  time  to  time  as  occasion 
required.  Thompson  v.  Phillips,  Baldwin's  C.  C. 
R.  273. 

65.  The  effect  of  the  law  of  Pennsylvania,  is 
to  absolve  property  from  the  lien  of  the  judg- 
ment, as  completely  as  in  the  case  of  a  deed  or 
mortffage  in  the  time  prescribed  by  the  record- 
ing acts,  a  judgment  not  docketetl,  or  fieri  facias 
nol  delivered  to  the  sheriff.     Ibid. 

66.  Land  maybe  sold  undera  later  judgment, 
without  any  impediment  from  an  earlier  one. 
United  Stales  v.  The  Mechanics''  Bank,  Gilpin's  D. 
C.R.  57. 

67.  In  a  suit  by  the  United  States  against  the 
administratrix  of  the  surety  in  a  revenue  bond, 
brousht  thirteen  years  after  the  breach,  and 
twelve  jears  after  she  had  settled  her  adminis- 
tration accounts,  without  having  had  previous 
notice  of  the  forfeiture  of  the  bond,  she  was  held 
entitled  to  judgment,  an  pleading  want  of  assets 
and  fully  administered.  United  States  v.  Prim- 
rose, Gilpin's  D.  C.  R.  58. 

68.  A  judgment  against  a  patentee,  on  a  scire 
facias,  to  obtain  a  repeal  of  the  patent,  vacates 
the  patent ;  but  a  judgment  in  his  favour  will 
not  prevent  his  right  being  contested,  in  a  suit 
he  may  subsequently  institute  for  its  violation. 
Delaiw  V.  Scott,  Gilpin's  D.  C.  R.  499. 

69.  Where  a  separate  judgment  has  been  ren- 
dered against  one  obligor  on  a  joint  and  several 
obligation,  and  a  scire  facias  is  issued  to  revive 
the  "judgment;  the  defendant  cannot  avail  him- 
self of  a  release  given  to  his  co-obligor  subse- 
quent to  the  original  judgment.  The  United  States 
V.  Thompson,  Gilpin's  D.  C.  R.  621. 


70.  A  warrant  of  distress,  under  the  provision 
of  the  act  of  congress  of  15th  May,  1820,  has 
the  effect  of  a  judgment.  Armstrong  v.  The 
United  Stales,  Gilpin's  D.  C.  R.  404. 

71.  Workmen,  and  material  men,  having  a  lien 
on  a  vessel  which  has  been  taken  in  execution 
under  a  judgment  in  favour  of  the  United  States, 
are  entitled  to  payment  out  of  the  fund,  in  pre- 
ference to  the  United  States.  Phillips  v.  The 
Scattergood,  Gilpin's  D.  C.  R.  1. 

2.  Judgvients  and  Decrees  which  are  Final,  from 
ivhich  Writs  of  Error  and  Appeals  may  be 
prosecuted. 

72.  Under  the  judiciary  act  of  1789,  a  writ  of 
error  to  the  supreme  court  can  only  be  taken 
out,  in  the  case  of  a  final  judgment  of  the  court, 
from  which  the  writ  of  error  is  prosecuted.  Ru- 
therford et  al.  V.  Fisher.  4  Dall.  22;  1  Cond.  Rep. 
216. 

73.  Where,  in  equity,  the  defendant  had  en- 
tered a  plea  of  the  statute  of  limitations  to  the 
call  of  the  complainants,  and  the  plea  was  over- 
ruled, and  the  defendant  was  ordered  to  answer 
over,  this  is  not  a  final  judgment  from  which  aa 
appeal  will  lie.     Ibid. 

74.  A  judgment,  reversing  that  of  an  inferior 
court,  and  awarding  a  venire  facias  de  novo,  is 
not  a  final  judgment.  Houston  v.  Moore,  3  Wheat. 
433;  4  Cond.  Rep.  286. 

75.  A  decree  of  the  highest  court  of  equity  of 
a  state,  affirming  the  decretal  order  of  an  infe- 
rior court  of  equit)'  of  the  same  state,  refusing 
to  dissolve  an  injunction  granted  on  the  filing  of 
the  bill,  is  not  a  final  decree  within  the  twenty- 
fifth  section  of  the  judiciary  act  of  24th  Septem- 
ber, 1789,  ch.  20,  from  which  an  appeal  lies  to 
the  supreme  court  of  the  United  States.  Gib- 
bons V.  Ogden,  6  Wheat.  448;  5  Cond.  Rep.  134. 

76.  Although  a  judgment  of  an  inferior  court 
be  defective,  yet  if  in  its  nature  it  is  final,  and 
one  on  which  execution  can  issue,  the  party  is 
entitled  to  his  writ  of  error.  Wilson  v.  Daniel, 
3  Dall.  401;   1  Cond.  Rep.  185. 

77.  Under  the  twenty-fifth  section  of  the  ju- 
diciary act  of  1789,  ch.  20,  giving  an  appellate 
jurisdiction  to  the  supreme  court  of  the  United 
States,  from  the  final  judgment  or  decree  of  the 
highest  court  of  law  or  equity  of  a  state,  the 
writ  of  error  may  be  directed  to  any  court  in 
which  the  record  and  judgment  on  which  it  is  to 
act.  may  be  found ;  and  if  the  record  has  been 
remitted  by  the  highest  court,  &c.,  to  another 
court  of  the  state,  it  maybe  brought  by  the  writ 
of  error  from  that  court.  Gelston  et  al.  v.  Hoyt, 
3  Wheal.  246 ;  4  Cond.  Rep.  244. 

78.  A  writ  of  error  will  not  lie  on  a  refusal  of 
the  court  below  to  grant  a  nonsuit.     Ibid. 

79.  But  a  writ  of  error  will  not  lie  on  a  judg- 
ment of  nonsuit.  Evans  v.  Phillips,  4  Wheat. 
75  ;  4  Cond.  Rep.  394. 

80.  A  case  may  be  brought  to  the  supreme 
court  of  the  United  States  from  the  highest  court 
of  law  or  equity  in  a  state,  under  the  twenty- 
fifth  section  of  the  judiciary  act  of  1789,  ch.  20, 
by  a  writ  of  error  issued  by  the  clerk  of  a  cir- 
cuit court,  in  the  form  prescribed  under  the  ninth 


JUDGMENTS  AND  DECREES. 


95 


Judgments  and  Decrees,  &c. 


section  of  the  act  of  8th  May,  1792,  ch.  137  ; 
ami  it  is  not  necessary  that  in  such  case  the  writ 
itself  should  state  that  it  issued  upon  a  final 
judgment,  or  that  the  court  to  which  it  issued  is 
the  highest  court  in  which  a  decision  of  the  suit 
could  be  had.  Bud  v.  Van  Ness,  8  Wheat.  312  ; 
5  Cond.  Rep.  445 


to  injure  the  rights  of  litigant  parties.  The 
judgment  may  be  erroneous,  but  this  is  no  reasoa 
why  the  judge  should  not'  sign  it.  Until  his  sig- 
nature be  affi.ved  to  the  judgment,  no  proceed- 
ings can  be  had  for  its  reversal.  He  has,  there- 
fore, no  right  to  withhold  his  signature,  where, 
in  the  exercise  of  his  discretion,  he  does  not  set 


81.  A  writ  of  error  will  not  lie  to  the  judg-  '  aside  the  judgment.     The  court,  therefore,  di 


ment  of  a  circuit  court,  granting  or  refusing  a 
motion  to  amend.  Den  ex  dem.  Walden  v.  Craig. 
9  Wheat.  576;  5  Cond.  Rep.  687. 

82.  A  decree  of  foreclosure,  and  sale  of  pre- 
mises mortgaged,  is  a  final  decree,  and  an  appeal 
will  lie  from  the  same.  Wilson  v.  Speed,  3  Cranch, 
283;  1  Cond.  Rep.  531. 

83.  A  decree  perpetuating  an  injunction,  leav- 
ing some  matters  of  account  open  for  further 
consideration,  is  not  a  final  decree.  Brown  v. 
Swann,  9  Peters,  1. 

84.  A  judgment  awarding  a  writ  of  restitution 
in  an  action  of  ejectment,  where,  in  the  execu- 
tion of  a  writ  of  habere  facias  possessionem,  the 
sheriff  had  improperly  turned  a  person  out  of 
possession,  is  not  a  final  judgment  in  a  civil  ac- 
tion ;  it  is  no  more  than  the  action  of  a  court  on 
its  own  process,  which  is  submitted  to  its  own 
discretion.     Smith  v.  Trabue's  Heirs,  9  Peters,  4. 

85.  The  supreme  court  of  the  United  States 
has  no  jurisdiction  under  the  twenty-fifth  sec- 
tion of  the  judiciary  act  of  1789,  ch.  20,  unless 
the  judgment  or  decree  of  the  state  court  be  a 
final  judgment  or  decree.  A  judgment  reversing 
that  of  an  inferior  court,  and  awarding  a  venire 
facias  de  novo,  is  not  a  final  judgment.  Houston 
V.  Moore,  3  Wheat.  433;  4  Cond.  Rep.  286. 

86.  The  words  "final  judgment,"  in  the 
twenty-fifth  section  of  the  judiciary  act,  must 
be  understood  in  the  section  under  considera- 
tion as  applying  to  all  judgments  and  decrees 
which  determine  the  particular  cause  ;  and  it  is 
not  required  that  such  judgments  shall  finally 
decide  upon  the  rights  which  are  litigated,  that 
the  same  shall  be  within  the  purview  of  the  sec- 
tion.    Ibid.  464. 

87.  The  district  judge  of  Louisiana  refused  to 
sign  the  record  of  a  judgment  rendered  in  a  case 
by  his  predecessor  in  office.  By  the  law  of 
Louisiana,  and  the  rule  adopted  by  the  district 
court,  the  judgment,  without  the  signature  of  the 
judge,  cannot  be  enforced.  It  is  not  a  final  judg- 
ment, on  which  a  writ  of  error  may  issue,  for  its 
reversal.  Without  the  action  of  the  judge,  the 
plaintiffs  can  take  no  step  in  the  case.  They 
can  neither  issue  e.vecution  on  the  judgment,  nor 
reverse  the  proceedings  by  writ  of  error.  Life 
and  Fire  Ins.  Co.  of  New  York  v.  Adams,  9  Pe- 
ters, 573. 

88.  On  a  motion  for  a  mandamus,  the  court 
held  :  The  district  judge  is  mistaken  in  suppos- 
ing that  no  one  but  the  judge  \yh<)  renders  the 
judgment,  can  grant  a  new  trial.  He,  as  the 
successor  of  his  predecessor,  can  exercise  the 
same  powers,  and  has  a  right  to  act  on  every 
case  that  remains  undecided  upon  the  docket, 
as  fully  as  his  predecessor  could  have  done.  The 
court  remains  the  same,  and  the  changes  of  the 
incumbents  cannot  and  ought  not,  in  any  respect. 


rected,  that  a  writ  of  mandamus  be  issued,  di- 
recting the  district  judge  to  sign  the  judgment. 
Ibid. 

89.  On  a  mandamus,  a  superior  court  will 
never  direct  in  what  manner  the  discretion  of  an 
inferior  tribunal  shall  be  exercised,  but  they  will, 
in  a  proper  case,  require  an  inferior  court  to  de- 
cide. But,  so  far  as  it  regards  the  case  under 
consideration,  the  signature  of  the  judge  was 
not  a  matter  of  discretion.  It  followed  as  a  ne- 
cessary consequence  of  the  judgment,  unless 
the  judgment  fiad  been  set  aside  by  a  new  trial. 
The  act  of  signing  the  judgment  is  a  ministerial, 
and  not  a  judicial  act.  On  the  allowance  of  a 
writ  of  error,  a  judge  is  required  to  sign  a  cita- 
tion to  the  defendant  in  error;  he  is  required,  in 
other  cases,  to  do  acts  which  are  not  strictly  ju- 
dicial.    Ibid. 

90.  In  conformity  with  the  charter  of  the 
Chesapeake  and  Ohio  Canal  Company,  an  inqui- 
sition, issued  at  the  instance  of  the  company, 
by  a  justice  of  the  peace,  in  the  county  of  VVash- 
itigton,  District  of  Columbia,  addressed  to  the 
marshal  of  the  district,  was  executed  and  re- 
turned to  the  circuit  court  of  the  county  of  Wash- 
ington, estimating  the  value  of  the  lands  men- 
tioned in  the  warrant,  and  all  the  damages  the 
owners  would  sustain  by  cutting  the  canal  through 
the  land,  at  one  thousand  dollars.  Certain  ob- 
jections being  filed  to  the  inquisition,  the  court 
quashed  the  same,  and  a  writ  of  error  was 
brought  on  this  judgment.  By  the  court : — The 
order  of  judgment,  in  quashing  the  inquisition 
in  this  case,  is  not  final.  The  law  authorizes 
the  court,  "at  its  discretion,  as  often  as  may  be 
necessary,  to  direct  another  inquisition  to  be 
taken."  The  order  or  judgment,  therefore, 
quashing  the  inquisition,  is  in  the  nature  of  an 
order  setting  aside  a  verdict,  for  the  purpose  of 
awarding  a  venire  facias  de  novo.  The  Chesa- 
peake a7\d  Ohio  Canal  Company  v.  The  Union 
Bank  of  Georgetou'n,  8  Peters,  259. 

91.  Where  a  deed  of  trust  was  executed  to 
secure  the  payment  of  certain  notes,  and  a  judg- 
ment obtained  on  the  notes,  the  judgment  did 
not  operate  as  an  e.vtinguishment  of  the  right  of 
the  holders  of  the  note  to  call  for  the  execution 
of  the  trust,  although  the  act  of  limitations  might 
apply  to  the  judgment.  The  Bank  of  the  Metro- 
polis V.  Guttschlick,  14  Peters,  19. 

92.  A  judgment  on  the  merits  in  a  personal 
action  is  a  bar  to  another  action  on  the  same 
claim,  and  between  the  same  parties,  although 
the  forms  of  the  two  actions  be  not  the  same. 
Lawrence  v.  Vernon,  3  Sumner's  C.  C.  R.  20. 

93.  It  is  the  same  cause  of  action,  where  the 
same  evidence  will  support  both  actions,  although 
grounded  on  different  writs.     Ibid. 

94.  In  an  action  bv  L.  A.,  and  B.,  to  recover  of 
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the  ilefiMuiaiit  his  projiortion  of  a  sum  of  money 
paid  by  the  plaiiitifFs  lor  widening  the  upper  and 
lower  end  of  a  street,  upon  which  the  delendaiit 
was  an  abutter,  the  jury  found,  '•  that  the  defen- 
dant promised,  so  far  as  to  make  himself  liable 
for  the  damages  incurred  by  widening  the  upper 
part  of  Doane  street :''  llcld,  that  the  judgment 
on  this  verdict  was  not  a  bar  to  a  subsequent 
action  brought  by  L.  and  A.,  (two  of  the  former 
plaintills,)  against  the  defendant  for  contribution, 
on  account  of  the  widening  of  the  lower  end  of 
the  same  street.     Ibid. 

95.  Of  the  common  pleas  in  Ohio,  a  lien  within 
the  county  on  the  lands  of  the  defendant,  if  exe- 
cution be  issued  within  the  year,  by  the  Ohio 
statute.  Bank  of  the  United  States  v.  Longworih 
etal.,  1  M'Lean's  C.  C.  R.  36. 

96.  Where  no  execution  is  issued  within  the 
year,  judgment  is  no  lien  against  a  subsequent 
bona  ride  judgment  on  which  execution  is  issued 
within  the  year.     Ibid. 

97.  A  judgment  on  a  verdict  is  a  bar  for  the 
same  cause  of  action,  though  no  evidence  was 
given  to  the  jury.  Ramsey  ^  Vatlier  v.  Herndon, 
1  M'Lean's  C.  C.  R.  450. 

98.  A  judgment  of  a  court  having  jai-isdiction 
of  the  subject-matter  is  conclusive  between  the 
parties,  until  reversed,  or  set  aside.  Warburton 
if  King  v.  Aken  if  Little,  1  M'Lean's  C.  C.  R. 
460. 

99.  A  judgment  is  as  final  and  conclusive  in 
every  other  state  as  in  the  state  where  it  is  ren- 
dered. Jacquette  v.  Hugunon,  2  M'Lean's  C.  C. 
R.  129. 

100.  A  judgment  against  several  joint  trespas- 
sers is  no  bar  to  an  action  against  another  indi- 
vidual for  the  same  trespass.  Matlheivs  if  Hop- 
Icinson  v.  Menedger,  2  M'Lean's  C.  C.  R.  145. 

101.  Having  ."several  judgments  for  the  same 
trespass,  the  plaintiff  may  make  his  election  on 
which  one  he  will  take  out  execution.  Li  .such 
case  there  can  be  but  one  satisfaction.     Ibid. 

102.  The  record  of  a  judgment  can  only  be 
received  in  evidence  to  bar  the  plaintiff's  action, 
or  to  sho\y  that  certain  proceedings  under  the 
judgment  have  changed  the  right  of  property. 
Ibid. 

103.  A  judgment  against  one  of  three  defen- 
dants merges  the  instrument  on  which  the  ac- 
tion is  founded.  Woodworth  v.  Spaffords,  2 
M'Lean's  C.  C.  R.  168. 

104.  The  act  of  3d  March,  1837,  which  pro- 
vides that  judgments  shall  be  given  at  the  return 
term  against  the  debtors  of  the  United  States,  on 
motion,  is  limited  to  cases  where  the  principal 
debtor  is  a  party  to  the  action.  United  States  v. 
Lyon,  2  ]M'Lean"s  C.  C.  R.  249. 

105.  No  judgments  of  a  state  or  territory  ope- 
rate beyond  its  jurisdiction.  Pialt  v.  Oliver  ^^ 
Williams,  2  M'Lean's  C.  C.  R.  267. 

106.  Where  the  defendants,  by  the  misrepre- 
sentation of  their  agent,  procured  the  deputy- 
clerk  to  receive  an  assignment  of  a  judgment 
and  depreciated  paper,  in  payment  of  a  judg- 
ment, for  which  he  gave  a  receipt,  the  plaintiffs 
are  not  bound  by  it,  and  may  issue  their  execu 


thorized  by  the  plaintiffs,  the  court  will  not  set 
aside  the  execution.  Welddes  v.  Edscll,  2 
M'Lean's  C.  C.  R.  336. 

107.  Judgments  in  one  stale  have  the  same 
effect  in  every  other  state.  The  record  imports 
absolute  variety,  and  cannot  be  contradicted. 
Lincoln  v.  Tou-ers,  2  M'Leau*s  C.  C.  R.  473. 

108.  A  want  of  jurisdiction  may  be  objected. 
Ibid. 

109.  If  a  suit  be  commenced  by  attachment, 
and  there  is  no  personal  appearance,  the  judg 
ment  beyond  the  jurisdiction,  and  the  propertj 
levied  on,  will  be  of  no  validity.     Ibid. 

110.  The  facts  on  the  record,  necessary  to 
give  jurisdiction,  are  material,  and  cannot  be 
controverted.     Ibid. 

111.  Under  the  constitution  and  law  of  con- 
gress a  judgment  in  one  state  has  the  same  ef- 
fect in  every  other.  The  record  is  conclusive. 
Westerwelt  v.  Lewis,  2  M'Lean's  C.  C.  R.  511. 

112.  Where  no  process  was  served,  and  the 
defendant  did  not  appear,  the  judgment  is  a  nul- 
lity.    Ibid. 

113.  It  is  no  bar  to  a  writ  of  right,  that  there 
has  been  a  judgment  on  a  petition  for  partition 
between  the  same  parties,  in  favour  of  the  ten- 
ant, upon  an  issue  joined  therein  of  the  sole 
seisin  of  the  demandant.  Mallett  v.  Foxcroft,  1 
Story's  C.  C.  R.  474. 

114.  Judgment  in  a  promissory  action  (and  a 
petition  on  a  writ  of  partition  is  but  a  possessory 
action)  is  no  bar  to  a  writ  of  right.  The  issue 
in  the  latter,  is  upon  the  mere  right;  in  the  for- 
mer, it  merely  binds  the  right  of  possession ;  it 
does  not  draw  in  question  the  mere  right. 
Ibid. 

115.  A  verdict,  to  be  a  bar  or  estoppel,  must 
be  direct  upon  the  very  point  of  the  issue;  and 
not  merely  so  by  argument  or  inference.      >ii. 

116.  A  verdict  in  favour  of  the  petitioner  in 
a  petition  for  partition,  where  the  issue  is  upon 
the  sole  seisin  of  the  respondent,  establishes 
only,  that  he  had  not  a  sole  seisin  at  the  time 
of  the  filing  of  the  petition.  Consistently  with 
such  a  finding,  he  may  have  had  a  sole  seisin 
within  the  last  twenty  years  before  that  time, 
that  is,  within  the  statute  limitation  of  writs  of 
right.     Ibid. 

117.  Where  an  action  is  brought  against  two 
joint  contractors,  a  judgment  recovered  against 
one  may  be  set  up  as  a  bar  to  the  suit.  Trafton 
V.  Bright,  3  Story's  C.  C.  R.  646. 

118.  The  doctrine  in  the  case  of  Shuky  v. 
Mandeville,  6  Cranch,  353,  commented  on  and 
questioned.     Ibid. 

119.  Where  a  contract  is  both  joint  and  seve- 
ral, a  judgment  against  both  contractors  is  not  a 
bar  to  a  several  action  against  either  one  of 
them  :  and  a  several  judgment  against  either  ia 
not  a  bar  to  a  joint  judgment  against  both.  Ibid. 

120.  A  judgment  creditor  differs  from  a  bona 
fide  purchaser,  without  notice,  for  a  valuable 
consideration,  in  that  the  former  is  entitled  to 
take  on  execution  only,  what  belonged  to  his 
creditor,  while  the  title  of  the  latter  does  not 
depend  upon    that    of   the   seller.      Everett  v. 
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JUDGMENTS   IN   THE    COURTS    OF    THE 
STATES  OF  THE  UNITED   STATES. 

1.  The  lien  of  a  juJgment  on  the  lands  of  the 
debtor,  created  by  statute,  and  limited  to  a  cer- 
tain period  of  time,  is  unaffected  by  the  circum- 
stance of  the  plaintiff  not  proceeding  upon  it 
during  that  period,  until  a  subsequent  lien  has 
been  obtained  and  carried  into  execution.  Raii- 
Icinet  al.  v.  Scott,  12  Wheat.  177;  6  Cond.  Rep. 
504. 

2.  A  judgment  of  a  state  court  has  the  same 
credit,  validity  and  effect,  in  every  other  court 
within  the  United  States,  which  it  had  where  it 
is  rendered  ;  and  whatever  plea  would  be  good 
to  it  in  such  state,  and  none  other,  can  be 
pleaded  to  it  in  an  action  on  such  judgment  in 
any  other  court  of  the  United  States.  Hampton 
V.  M'-Connel,  3  Wheat.  234;  4  Cond.  Rep.  243. 

3.  A  judgment  obtained  in  a  court  of  a  state, 
is  conclusive  in  every  other  state,  if  the  judg- 
ment would  be  held  conclusive  in  the  court  of 
the  state  where  it  was  obtained.  31ills  v.  Du- 
ryee,  7  Cranch,  481 ;  2  Cond.  Rep.  578. 

4.  Nil  debet  is  not  a  proper  plea  to  an  action 
founded  on  a  judgment  in  another  state.  The 
debt  is  one  of  record,  and  is  conclusive  between 
the  parties,  and  cannot  be  denied  but  by  the 
plea  of  nul  tiel  record.  When  congress,  under 
the  authority  of  the  constitution,  gave  the  effect 
of  a  record  to  the  judgment,  it  gave  all  the  col- 
lateral consequences.     Ibid. 

5.  The  provision  of  the  constitution  of  the 
United  States,  and  that  of  the  act  of  congress 
relative  to  the  force  and  effect  of  judgments  ob- 
tained in  a  state  court,  applies  to  judgments  on 
which  suits  are  brouaht  in  the  courts  of  the  Dis- 
trict of  ColnmbJa.     Ibid. 

6.  If  such  judgments  should  be  considered 
only  as  prima  facie  evidence  of  the  debt,  the 
clause  in  the  constitution  which  declares  that 
"full  faith  and  credit  shall  be  given  in  each 
state  to  the  public  acts,  records,  and  judicial 
proceedings  of  eve.ry  other  state."  would  be  ut- 
terly impotent  and  illusory.     Ibid. 

7.  The  proof  of  a  judgment  of  a  state  court  in 
the  manner  prescribed  by  the  act  of  congress 
of  26th  May,  1790,  is  of  as  high  a  nature  as  an 
inspection  by  the  court  of  its  own  record,  or  as 
an  exemplification  would  be  in  any  other  coiart 
of  the  same  state.     Ibid. 

8.  In  cases  of  personal  property,  the  lien  is 
not  created  by  the  judg-ment,  or  by  any  matter 
of  record  ;  and  therefore  the  law  made  a  special 
provision  to  secure  the  purchaser  of  goods. 
Rankin  v.  Scott,  12  Wheat.  177  j  6  Cond.  Rep. 
504. 

9.  Although  a  judgment  in  the  court  of  a  state 
is  not  to  be  regarded  in  the  court  of  her  sister 
state  as  a  foreign  judgment,  and  is  as  merely 
prima  facie  evidence  of  a  debt  to  sustain  an  ac- 
tion of  debt  upon  the  judgment;  it  is  to  be  con- 
sidered only  as  distinguishable  from  a  foreign 
judgment  in  this,  that  by  the  first  section  of  the 
fourth  article  of  the  constitution,  and  by  the  act 
of  May  26,  1790,  sect.  1,  the  judgment  is  con- 
clusive on  the  merits,  to  which  full  faith  and 
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credit  shall  be  given  when  authenticated  as  the 
act  of  congress  has  prescribed.  M'Elmoyle  v. 
Cohen,  13  Peters,  312. 

10.  When  the  constitution  declares  that  full 
faith  and  credit  shall  be  given  in  each  state  to 
the  public  acts,  record.*,  and  judicial  proceedings 
of  every  other  state,  and  provides  that  congress 
may  by  general  laws  prescribe  the  manner  in 
which  such  acts,  records,  and  proceedings  shall 
be  proved,  and  the  effect  thereof;  the  latter 
clause  as  it  relates  to  judgments,  was  intended 
to  provide  the  means  of  giving  to  them  the  con- 
clusiveness of  judgments  upon  the  merits,  when 
it  is  sought  to  carry  them  into  judgments  by 
suits  in  the  tribunals  of  another  state.  The 
authenticity  of  the  judgment,  and  its  effect,  de- 
pend upon  the  law;  made  in  pursuance  of  the 
constitution,  the  faith  and  credit  due  to  it  as  the 
judicial  proceeding  of  a  state  is  given  by  the 
constitution,  independently  of  all  legislation. 
Ibid. 

11.  By  the  law  of  congress  of  May  26th,  1790, 
the  judgment  is  made  a  debt  of  record,  not  ex- 
aminable  upon  its  merits:  but  it  does  not  carry 
with  it  it  into  another  state,  the  efficacy  of  the 
judgment  upon  property,  or  upon  persons  to  be 
enforced  by  e.xecution.  To  give  it  the  force  of 
a  judgment  in  another  state,  it  must  be  made  a 
judgment  there,  and  can  only  be  executed  in 
the  latter  as  its  laws  may  permit.     Ibid. 

12.  The  plea  of  the  statute  of  limitations,  in 
an  action  instituted  in  one  state,  on  a  judgment 
obtained  in  another  state,  is  a  plea  to  the  remedy, 
and,  consequently,  the  lex  fori  must  prevail  in 
such  a  suit.  Prescription  is  a  thing  of  policy, 
growing  out  of  the  experience  of  its  necessity; 
and  the  time  after  which  suits  or  actions  shall 
be  barred,  has  been  from  a  remote  antiquity 
fixed  by  every  nation,  in  virtue  of  that  sove- 
reignty by  which  it  exercises  its  legislation  for 
all  persons  and  property  within  its  jurisdiction. 
Ibid. 

13.  There  is  no  constitutional  inhibition  on 
the  states,  nor  any  clause  in  the  constitution  from 
which  it  can  be  even  plausibly  inferred  that  the 
states  may  not  legislate  upon  the  remedy  on 
suits  on  the  judgments  of  other  states,  exclusive 
of  all  interference  with  their  merits.     Ibid. 

14.  A  suit  in  a  state  of  the  United  States,  a 
judgment  obtained  in  the  courts  of  another  state 
must  be  brought  within  the  period  prescribed 
by  the  local  law,  the  lex  fori,  or  the  suit  will  be 
barred.  The  statute  of  limitations  of  Georgia 
can  be  pleaded  to  an  action  in  that  state  founded 
upon  a  judgment  rendered  in  the  state  court  of 
the  state  of  South  Carolina.     Ibid. 

15.  In  the  payment  of  the  debts  of  a  testator 
or  intestate,  in  Georgia,  the  judgment  of  another 
state,  whatever  may  have  been  the  subject-mat- 
ter of  the  suit,  cannot  be  put  upon  the  footing 
of  judgments  rendered  in  the  state,  and  it  can 
only  rank  as  a  simple  contract  debt  in  the  appro- 
priation of  the  assets  of  the  estate  of  a  deceased 
person  to  the  payment  of  debts.     Ibid. 

16.  The  record  of  a  judgment  in  one  state  is 
conclusive  in  another,  although  it  appears  that 
the  suit  in  which  it  was  recorded,  was  com- 
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menced  bv  an  attachment  of  property;  the  tle- 
femlaut  having  afterwards  appeared  and  taken 
defence.  Mmjheic  v.  Thatcher  tt  al.,  6  VVlieat. 
129;  5  Cond.  Kep.  34. 

17.  Facts,  in  opposition  to  the  record  of  a 
judgment  obtained  in  one  state,  caiuiot  bo  al- 
leged to  contradict  the  judgment  in  an  action 
bronglit  upon  it  in  anotlier  slate.  A  judgment 
in  one  state,  is  conckisive  between  the  parlies 
in  another  state.  Field  V.  Joel  Gibbs  et  al.,  Peters' 
C.  C.  R.  155. 

18.  The  certificate  of  the  presiding  judge  of 
the  court  of  the  state  of  Louisiana,  slating  that 
the  person  whose  name  is  signed  to  the  attesta- 
tion of  a  record,  is  clerk  of  the  court,  and  that 
the  signature  is  his  own  handwriting,  is  not  in 
conformity  with  the  provisions  of  the  act  of  con- 
gress.   Craig  V.  Brown,  Peters'  C.  C.  R.  352. 

19.  The  provision  in  the  second  section  of  the 
act  of  the  3d  IMarch,  1797,  as  to  the  admission 
in  evidence  of  authenticated  copies  of  bonds, 
contracts,  and  other  papers,  is  not  restricted  to 
cases  where  suits  are  commenced  under  the 
authority  given  by  the  first  section  of  the  act, 
but  applies  to  all  cases  where  the  evidence  is 
required.  The  United  States  v.  Lent,  Paine's  C. 
C.  R.  417. 

20.  A  judgment  obtained  in  one  state  is  as 
conclusive,  and  amounts  to  as  complete  an  ex- 
tinguishment of  the  original  contract,  in  any 
other  state  in  the  Union,  as  in  that  in  which  it 
was  rendered  ;  it  is  evidence,  not  only  of  the 
existence  of  the  judgment,  but  of  the  right  which 
it  has  decided.  Green  v.Sa7-mie7ito,  3  Wash.  C. 
C.  R.  17. 

21.  The  constitution  of  the  United  States  in- 
tended to  vest  in  congress  the  full  power  to 
declare  the  judgment  in  one  state  conclusive  in 
every  other;  and  the  '-act  to  prescribe  the  mode 
in  which  the  public  acts,  records,  and  judicial 
proceedings  in  each  state  shall  be  authenticated, 
so  as  to  take  effect  in  every  other  state."  has 
declared,  not  that  they  shall  have  full  power 
and  conclusive  effect,  but  that  they  shall  have 
such  effect  in  every  other  slate  as  they  pos- 
sessed in  the  state  where  they  were  obtained. 
Ibid. 

22.  A  judgment  at  law,  in  the  circuit  court  of 
the  United  Stales  for  the  district  of  Kentucky, 
is  not  conclusive  on  the  circuit  court  of  another 
state  sitting  in  equity,  as  the  same  would  not 
be  conclusive  on  the  circuit  court  of  Kentucky. 
The  principles  and  rules  of  a  court  of  equity 
differ  from  those  which  prevail  in  a  court  of  law. 
Bryant  v.  Hunter  et  al,  3  Wash.  C.  C.  R.  48. 

23.  Every  tribunal  acting  judicially,  whilst  act- 
ing within  the  sphere  of  its  jurisdiction,  where 
no  appellate  tribunal  is  created,  its  judgment  is 
final,  and  even  where  there  is  such  an  appellate 
power,  their  judgment  is  conclusive  where  it 
only  comes  collaterally  in  question,  so  long  as  it 
is  unreversed.  But  directly  the  reverse  is  true, 
in  relation  to  the  judgment  of  any  court,  acting 
beyond  the  pale  of  its  authority.  This  principle 
is  concisely  and  accurately  staled  by  this  court, 
in  the  case  of  Elliott  and  others  v.  Piersol  and 
others,  1  Peters,  340.  JVikox  v.  Jackson,  Lessee 
ofMConncU,  13  Peters.  498. 


JUDICIAL  PROCEEDINGS. 

1.  There  is  no  principle  of  law  better  settled, 
tiian  that  every  act  of  a  court  of  competent 
jurisiliction  shall  be  presumed  to  have  been 
rightly  done  till  the  contrary  appears.  This  rule 
applies  as  well  to  every  judgment  or  decree  ren- 
dered, in  the  various  staga's  of  their  proceedings, 
from  the  initiation  to  their  completion,  as  to  their 
adjudication  that  the  plaintiff  has  a  right  of  ac- 
tion. Every  matter  adjudicated  becomes  a  part 
of  their  reconl,  which  thencefoith  proves  itself, 
without  referring  to  the  evidence  on  which  it 
has  been  adjudged.  Voorhccs  v.  The  Bank  of 
the  United  States'^  10  Peters,  449. 

2.  That  some  sjuictity  should  be  given  to  judi- 
cial proceedings,  some  time  limited,  beyond 
which  they  should  not  be  questioned,  some  pro- 
tection aflbrded  to  those  who  purchase  at  sales 
by  judicial  process,  and  some  definite  rules 
established,  by  which  property  thus  acquired 
may  become  transmissible,  with  security  to  the 
purchasers,  cainiot  be  denied.  In  this  country 
particularly,  where  property,  which  within  a  few 
years  was  but  of  little  value,  in  a  wilderness,  is 
now  the  site  of  large  and  flourishing  cities,  its 
enjoyment  should  be  at  least  as  secure  as  in 
that  country  where  its  value  is  less  progressive. 
Ibid. 

3.  It  is  among  the  elementary  principles  of 
the  common  law,  that  whoever  would  complain 
of  the  proceedings  of  a  court,  must  do  it  in 
such  time  as  not  to  injure  his  adversary  by  un- 
necessary delay  in  the  assertion  of  his  right.  If 
he  objects  to  the  mode  in  which  he  is  brought 
into  court,  he  must  do  it  before  he  submits  to 
the  process  adopted.  If  the  proceedings  against 
him  are  not  conducted  according  to  the  rules  of 
law  and  the  court,  he  must  move  to  set  them 
aside  for  irregularity :  or,  if  there  is  any  defect 
in  the  form  or  manner  in  which  he  is  sued,  he 
may  assign  those  defects  specially,  and  the  court 
will  not  hold  hnn  answerable  till  such  defects 
are  remedied.  But  if  he  pleads  to  the  action 
generally,  all  irregularity  is  waived,  and  the  court 
can  decide  only  on  the  rights  of  the  parties  to 
the  suhject-maller  of  controversy:  tlieir  judg- 
ment is  conclusive,  unle.ss  it  appears  on  the  re- 
cord that  the  plaintiff  has  no  title  to  the  thing 
demanded,  or  that  in  rendering  judgment  they 
have  erred  in  law.  All  defects  in  setting  out  a 
title,  or  in  the  evidence  to  prove  it  are  cured,  as 
well  as  all  irregularities  which  may  have  pre- 
ceded the  judgment.     Ibid. 

4.  So  long  as  a  judgment  remains  in  force,  it 
is  in  itself  evidence  of  the  right  of  the  plaintiff 
to  the  thing  adjudged,  and  gives  him  a  right  to 
process  to  execute  the  judgment.  The  eriors  of 
the  court,  however  apparent,  can  be  examined 
only  by  an  appellate  power:  and,  by  the  laws 
of  every  country,  a  time  is  fixed  for  such  exami- 
nation, whether  in  rendering  judgment,  issuing 
executions,  or  enforcing  it  by  process  of  sale  or 
imprisonment.  No  rule  can  be  more  reason- 
able, than  that  the  person  who  complains  of  an 
injury  done  him,  should  avail  himself  of  his 
legal  rights  in  a  reasonable  time,  or  that  that 
time  should  be  limited  by  law.     Ibid. 
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5.  The  line  which  separates  error  in  judg- 
ment from  the  usurpation  of  power  is  very  defi- 
nite, and  is  precisely  that  which  denotes  the 
cases  where  a  judgment  or  decree  is  reversible 
only  by  an  appellate  court,  or  may  be  declared 
a  nullity  collaterally,  when  it  is  offered  in  evi- 
dence in  an  action  concerning  the  matter  adjudi- 
cated, or  purporting  to  have  been  so.  In  the  one 
case,  it  is  a  record  importing  absolute  verity  ;  in 
the  other,  mere  waste  paper.  There  can  be  no 
middle  character  assigned  to  judicial  proceedings, 
which  are  irreversible  for  error.  Such  is  their 
effect  between  the  parties  to  the  suit;  and  such 
are  the  immunities  which  the  law  affords  to  a 
plaintiff  who  has  obtained  an  erroneous  judg- 
ment or  execution.     Ibid. 

6.  It  is  a  sound  principle  that,  in  every  well 
organized  government,  the  judicial  powers  should 
be  co-extensive  with  the  legislative;  so  far,  at 
least,  as  they  are  to  be  enforced  by  judicial  pro- 
ceedings. Kendall,  Postmaster-General,  v.  The 
United  Slates,  12  Peters,  524. 
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1.  General  Principles. 

1.  The  distribution  of  the  appropriate  exer- 
cise of  the  judicial  power  must  be  made  by 
laws  passed  by  congress,  and  cannot  be  assumed 
by  any  other  department ;  else,  that  power  being 
concurrent  in  the  legislative  and  judicial  depart- 
ments, a  conflict  between  them  would  be  pro- 
bable, if  not  unavoidable,  under  a  constitution 
of  government  which  made  it  the  duty  of  the 
judicial  power  to  decide  all  cases  in  law  or  equity 
arising  under  it.  or  laws  passed,  or  treaties  made, 
by  its  authority.  The  State  of  Rhode  Island  v. 
The  State  of  Massachusetts,  12  Peters,  657. 

2.  It  is,  in  general,  true,  that  the  province  of 
an  appellate  court  is  only  to  inquire  whether  a 
judgment,  when  rendered,  was  erroneous  or  not; 
butif  subsequent  to  the  judgment,  and  before 
the  decision  of  the  appellate  court,  a  law  inter- 
venes, and  positively  changes  the  rule  which 
governed  in  the  first  decision  of  the  ca.se,  the  law 
must  be  obeyed  :  and  if  it  be  necessary  to  set 
aside  a  judgment,  rightful  when  rendered,  but 
which  cannot  be  affirmed  without  violating  the 
law,  the  judgment  must  be  set  aside  by  the  ap- 
pellate court.  The  Peggy,  1  Cranch,  108  :  1  Cond. 
Rep.  256. 

3.  Congress  cannot  vest  any  portion  of  the  ju- 
dicial power  of  the  United  States,  except  in 
courts  ordained  and  established  by  itself.  Martin 
v.  Hunters  Lessee,  1  Wheat.  304;  3  Cond.  Rep. 
678. 


4.  Under  the  constitution  and  laws  of  the 
United  States,  certain  implied  powers  must  ne- 
cessarily result  to  courts  from  the  nature  of  their 
institution.  To  fine  for  contempt,  imprison  for 
contumacy,  enforce  the  obedience  of  order,  &c., 
are  powers  which  cannot  be  dispensed  with  in  a 
court,  because  they  are  necessary  to  all  others: 
and  so  far  the  courts  of  the  United  States  possess 
powers,  not  immediately  derived  from  the  judi- 
ciary acts.  United  States  v.  Goodwin,  7  Cranch, 
108;  2  Cond.  Rep.  434. 

5.  A  decree  of  a  competent  court  of  the  high- 
est jurisdiction,  is  final  and  conclusive.  Penhal- 
low  V.  Doaneh  Admhs,  3  Dall.  54 :  1  Cond.  Rep.  21. 

6.  Every  violent  dispossession  of  property  on 
the  ocean  is,  prima  facie,  a  maritime  tort;  as 
such  it  belongs  to  the  admiralty  jurisdiction  :  but 
the  moment  it  is  ascertained  that  the  seizure 
was  made  by  a  commissioned  vessel  of  war,  in 
the  exercise  of  belligerent  rights,  the  courts  of 
the  neutrals  are  ousted  of  jurisdiction.  They 
may  determine  whether  the  capturing  vessel 
was,  in  fact,  the  commissioned  cruiser  of  a  bel- 
ligerent ;  but  that  fact  being  ascertained,  their 
progress  is  arrested.  L'Invincible,  1  Wheat.  238 ; 
3  Cond.  Rep.  558. 

7.  No  foreign  government  can  establish  a  court 
of  judicature  within  the  jurisdiction  of  the  United 
States,  unless  authorized  by  a  treaty.  Class  v. 
The  Betsey,  3  Dall.  6;   1  Cond.  Rep.  10. 

8.  The  trial  of  prizes  taken  on  the  high  seas, 
without  the  limits  and  jurisdiction  of  the  United 
States,  a  neutral  nation,  and  carried  within  the 
limits  of  the  belligerent,  by  vessels  of  war  be- 
longing to  such  belligerent,  and  acting  under  the 
.same;  and  of  all  questions  incidental  thereto, 
belong  to  the  tribunals  of  such  belligerent,  and 
to  no  other  tribunal  whatsoever.  United  States 
v.  Peters,  3  Dall.  129  ;   1  Cond.  Rep.  60. 

9.  An  officer  of  a  belligerent  vessel  of  war 
cannot  be  arrested  or  sued  in  the  neutral  nation, 
at  the  suit  or  instance  of  individuals,  for  any  cap- 
ture made  on  the  high  seas,  and  carried  for  ad- 
judication into  a  belligerent  port.     Ibid. 

10.  A  private  armed  vessel  of  a  foreign  friendly 
power  may  claim  the  same  immunities,  and  is 
as  much  free  from  the  jurisdiction  of  our  courts 
as  if  she  were  a  national  vessel.  L'Invincible, 
1  Wheat.  238;  3  Cond.  Rep.  558. 

11.  The  court  of  a  foreign  nation  must  judge 
of  its  own  jurisdiction,  so  far  as  depends  on  mu- 
nicipal rules,  and  its  decision  must  be  respected  ; 
but  if  it  exercises  a  jurisdiction,  which,  accord- 
ing to  the  law  of  nations,  its  sovereigns  could 
not  confer,  however  available  its  sentences  may 
be  within  the  dominions  of  the  prince  from 
whom  the  authority  is  derived,  they  are  not  re- 
garded by  foreign  courts.  Rose  v.  Himely,  4 
Cranch,  291  ;  2  Cond.  Rep.  98. 

12.  Condemnation  may  take  place  in  a  prize 
cause,  even  when  the  prize  is  lying  within  the 
port  of  an  ally  or  a  neutral ;  and  this  right  of 
jurisdiction  and  condemnation  applies  equally  to 
municipal  seizures  in  the  name  of  the  sovereign, 
while  the  property  is  in  a  neutral  port.  If,  in- 
deed, the  possession  of  the  sovereign  be  lost  by 
recapture,  or  escape,  or  voluntary  discharge,_the 
courts  may  thereby  lose  the  jurisdiction  acquired 


100 


JURISDICTION. 

General  Principles. 


bv  the  seizure;  but  such  loss  is  not  to  be  pre- 
sumed.    The  liolma,  1  Gailis.  C.  C.  R.  75. 

13.  The  ^wssessiou  of  the  sovereign  of  the 
captors  gives  jurisdiction  to  his  courts  :  the  pos- 
session of  the  caplors;  in  a  nentriil  port,  is  that 
of  their  sovereign.  II  this  possession  be  lost  by 
recapture,  escape,  or  voluntary  discharge,  the 
courts  of  the  captor  lose  the  jurisdiction  they 
had  acquired  by  the  seizure.  Gucsticrv.  lliuhon 
et  al,  4  Cranch;  293;   2  Cond.  Rep.  109. 

14.  The  trial' of  prizes  belongs  exclusively  to 
the  courts  of  the  Uiuted  Stales  in  that  state  to 
which  the  captor  belongs  ;  and  this  right  attaches, 
not  oidy  where  the  captured  is  brought  within 
the  territory  of  the  capturing  power,  but  also 
when  it  is  brought  within  a  neutral  territory.  The 
Invincible,  2  Gallis.  C.  C.  R.  29. 

15.  The  judiciary  act  gives  the  federal  courts 
e.vclusive  cognizance  of  all  seizures  made  on 
land   or  water.     Any   intervention  of  the  state 
authority,  which,  by  taking  the  thing  seizeti  out 
of  the  possession  of   the  "officer  of  the  United 
States,  might  obstruct  the  e.xercise  of  this  juris- 
diction, would   unquestionably  be  a  violation  of 
the  act :  and  the  federal  court  having  cognizance 
of  the  seizure,  might  enforce  a  redelivery  of  the 
thing  by  attachment,  or  other  summary  process, 
against  the  parties  who  should  divest  such  pos- 
session.   The  party  supposing  himself  aggrieved 
by  a  seizure  cannot,  because  he  considers  it  tor- 
tious, replevy  the  property  out  of  the  custody  of 
ihe  seizing  officer,  or  of  the  court  having  cogni- 
::ance  of  the  cause.     If  the  officer  has  a  right, 
under  the  laws  of  the  United  States,  to  seize  for 
a  supposed  forfeiture,  the  question  whether  that 
forfeiture  has  been  actually  incurred,  belongs  ex- 
clusively to  the  federal  courts ;  and  cannot  be 
drawn  into  another  forum  :  and  it  depends  on  the 
final  decree  of  such  courts  whether  the  seizure 
is  to  be  rightful  or  tortious.    Slocum  v.  Mayberry, 
2  Wheat.  1 ;  4  Cond.  Rep.  1. 

16.  The  common  law  tribunals  of  the  United 
States  are  closed  against  parties  who  suppose 
themselves  injured  by  unlawful  seizures  by  offi- 
cers of  the  United  States.  Congress  has  refused 
to  the  courts  of  the  Union  the  power  of  deciding 
on  the  conduct  of  their  officers  in  the  execution 
of  their  laws,  in  suits  at  common  law,  until  the 
case  shall  have  passed  through  the  state  courts, 
and  receive  the  form  which  may  there  be  given 
to  it.     Ibid. 

17.  In  cases  of  fraud,  trust,  or  contract,  the 
jurisdiction  of  a  court  of  chancery  is  sustainable 
wherever  the  person  may  be  found,  although 
lands  not  within  the  jurisdiction  of  the  court  may 
be  affected  by  the  decree.  Massie  v.  Walls,  6 
Cranch.  148;  2  Cond.  Rep.  336. 


garded  as  binding  in  every  other  court.  But  if  it 
act  without  authority,  its  judgments  and  orders 
are  regarded  as  nullities.  Tiiey  are  not  voidable, 
but  simply  void ;  and  form  no  bar  to  a  remedy 
sought  in  opposition  to  them,  even  prior  to  a  re- 
versal. They  constitute  no  justification  ;  and  all 
persons  concerned  ni  executing  such  judgments 
or  sentences  are  considered  in  law  as  trespassers. 
Elliolt  V.  Piersoll,  1  Peters,  340. 

20.  The  jurisdiction  of  any  court  exercising 
authority  over  a  subject,  may  be  inquired  into 
in  every  other  court,  when  the  proceedings  ot 
the  former  are  relied  on,  and  brought  before  the 
latter  by  a  party  claiming  the  benefit  of  such 
proceedings.     Ibid. 

21.  Appellate  courts  in  admiralty  ca.ses,  hav- 
ing the  whole  circumstances  before  them,  may 
render  such  decree  as  the  inferior  tribunal  should 
have  done.  Penhallow  v.  Doane,  3  Dall.  54 ;  1 
Cond.  Kep.  21. 

22.  The  courts  of  the  United  States  havnig 
equity  as  well  as  legal  jurisdiction,  the  practice 
of  the  courts  of  Pennsylvania,  in  which  state 
there  is  no  court  of  chancery,  which  permits  a 
jury  to  find  a  conditional  verdict,  where  the 
equity  of  the  case  may  require  it,  does  not  apply. 
Conn  et  al.  v.  Pemi,  Peters'  C.  C.  R.  497. 

23.  The  courts  of  the  United  States,  and  the 
justices  thereof,  are  only  authorized  to  issue 
writs  of  habeas  corpus  to  prisoners  in  jail,  under 
or  by  colour  of  the  laws  of  the  United  States,  or 
committed  by  some  court  of  the  United  States, 
or  required  to  testify  in  a  cause  depending  in  a 
court  of  the  United  States.  Ex  parte  Cabrera,  1 
Wash.  C.  C.  R.  232. 

24.  The  jurisdiction  of  the  courts  of  the  Uni- 
ted States  is  limited,  and  the  inferior  courts  can 
exercise  it  only  in  cases  in  which  it  is  conferred 
by  an  act  of  congress.     Ibid. 

25.  A  public  vessel  of  war  of  a  foreign  sove- 
reign, at  peace  with  the  United  States,  coming 
into  our  ports  and  demeaning  herself  in  a  friend- 
ly manner,  is  exempt  from  the  jurisdiction  of  the 
country.  The  Exchange  v.  M^Faddon  et  al.,  7 
Cranch,  116;  2  Cond.  Rep.  439. 

26.  The  jurisdiction  of  a  nation  within  its  own 
territory  is  exclusive  and  absolute.  It  is  sus- 
ceptible of  no  limitation  not  imposed  by  itself. 
Any  restriction,  deriving  validity  from  an  exter- 
nal source,  would  imply  a  diminution  of  its  so- 
vereignty to  the  extent  of  that  restriction,  and 
an  investment  of  that  sovereignty,  to  the  same 
extent,  in  that  power  which  could  impo.se  such 
restriction.  All  e.vceptions  to  the  full  and  com- 
plete power  of  a  nation  within  its  own  territo- 
ries, must  be  traceil  up  to  the  consent  of  the 
nation  itself.     Ibid.  136. 

27.  A  nation   would  justly  be  considered  as 


18.  Courts  which  originate  in  the  common  law, 
possess  a  jurisdiction  which  must  be  regulated    violating  its  faith,  although  not  expressly  plight- 
by  that  law  untd  changed  by  some  statute.    But    ed,  which  should  suddenly,  and  without  previous 
it  is  otherwise  with  courts  established  by  written  |  notice,  exercise  its  territorial  powers  in  a  manner 


law  :  they  cannot  transcend  the  jurisdiction  given 
by  the  law  of  their  creation.  Ex  parte  Bollman, 
4  Cranch,  75;  2  Cond.  Rep.  33. 

19.  Where  a  court  has  jurisdiction,  it  has  a 
right  to  decide  any  question  which  occurs  in  the 
cause  ;  and,  whether  its  decisions  be  correct  or 
otherwise,  its  judgments,  until  reversed,  are  re- 


uot  consonant  to  the  usages  and  received  obliga- 
tions of  the  civilized  world.     Ibid. 

28.  The  full  anil  absolute  territorial  jurisdic- 
tion being  alike  the  attribute  of  every  sovereign- 
ty, and  being  incapable  of  conferring  extra  terri- 
torial power,  does  not  contemplate  foreign  sove- 
reiens,  nor  their  snvereipri  rliihts,  as  its  nb|ects 
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One  sovereign  can  be  snpposed  to  enter  a  foreign  1  to  take  judicial  cognizance  of  the  laws  of  tlie 


territory  only  under  an  express  license,  or  in  the 
confidence  that  the  immunities  belonging  to  his 
independent  sovereign  station,  though  not  ex- 
pressly stipulated,  are  reserved  by  implication, 
and  will  be  extended  to  him.     Ibid. 

29.  A  sovereign  entering  a  foreign  territory 
with  the  knowledge  and  license  of  its  sovereign, 
that  license,  though  containing  no  stipulation 
exempting  his  person  from  arrest,  is  universally 
understood  to  nuply  such  stipulation.     Ibid. 

30.  A  foreign  minister  is  considered  as  in  the 
place  of  the  sovereign  he  represents,  and  there- 
fore not,  in  point  of  law,  within  the  jurisdiction 
of  the  sovereign  at  whose  court  he  resides. 
Ibid.  138. 

31.  Where  a  sovereign  allows  the  troops  of  a 
foreign  prince  to  pass  through  his  dominions;  he 
waives  his  jurisdiction  over  the  army  to  which 
the  right  of  passage  has  been  granted,  without 
any  express  declaration  to  that  effect.  Ibid. 
139. 

32.  Although  a  state  cannot  sue  at  law  for  a 
right  of  sovereignty  and  jurisdiction,  yet  it  seems 
it  might  file  a  bill  in  equity  against  the  state 
contesting  its  claims  in  the  supreme  court,  pray- 
ing to  be  quieted  as  to  the  boundaries  of  the  dis- 
puted territory;  and  the  court,  in  order  to  effec- 
tuate justice,  might  appoint  commissioners  to 
ascertain  and  report  those  boundaries.  Ncu'  Yoi'k 
V.  Connecticut.  3  Dall.  411. 

33.  The  laws  of  the  several  states,  constitu- 
tionally passed  since  1789,  are  binding  on  the 
courts  of  the  United  States,  held  within  the 
states  which  have  passed  the  same.  Aliter,  as 
to  rules  of  practice.  Every  court  possesses  the 
power  of  making  its  own  rules  of  practice,  un- 
less forbidden  by  law  ;  and  the  seventeenth  sec- 
tion of  the  judiciary  act  vests  in  the  courts  of 
the  United  States  the  power  to  establish  rules 
of  practice.  Golden  v.  Prince,  3  Wash.  C.  C.  R. 
313. 

34.  The  courts  of  common  law  have  a  con- 
current jurisdiction  with  those  of  the  admiralty, 
over  maritime  contracts.  De  Lovio  v.  Boit,  2 
Gallis.  C.  C.  R.  398. 

35.  In  cases  of  maritime  torts,  a  court  of  ad- 
miralty will  sustain  the  jurisdiction,  when  either 
the  person  or  any  of  his  property  is  within  the 
territory.  It  may  arrest  the  person  or  the  pro- 
perty, or,  by  a  foreign  attachment,  the  choses  in 
action  of  the  offending  party.  The  Invincible,  2 
Gallis.  C.  C.  R.  41. 

36.  The  trial  of  prizes,  and  of  all  incidents  to 
the  question  of  prize,  and  the  awarding  of  dam- 
ages for  an  illegal  capture  by  a  commissioned 
cruiser,  belong  exclusively  to  the  courts  of  the 
capturing  power.  The  tribunals  of  one  sovereign 
cannot  revise  acts  done  under  the  authority  of 
another.     Ibid. 

37.  A  court  of  common  law  cannot,  even  in- 
cidentally, decide  a  question  of  prize.  Maisson- 
naire  v.  Keating,  2  Gallis.  C.  C.  R.  325. 

38.  A  court  is  not  bound  to  give  an  opinion 
upon  a  point  of  law  which  the  evidence  does 
not  raise.  Gardner  v.  Collins,  3  Mason's  C.  C. 
R. 398. 

39.  The  courts  of  the  United  States  are  bound  |  defendants  capable  of  bein 
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different  states.     Gordon  v.  Hobart.  2  Sumner's 
C.  C.  R.  404. 

40.  The  courts  of  the  United  States  are  not 
concluded,  in  a  matter  of  general  equity  juris- 
diction, by  a  decision  of  the  state  court.  Flagg 
V.  3Iann,  2  Sumner's  C.  C.  R.  487. 

41.  The  jurisdiction  of  the  French  courts,  as 
to  seizures,  is  not  confined  to  seizures  made 
within  two  leagues  of  the  coast.  Hudson  et  al. 
V.  Guestier,  6  Cranch,  281  ;  2  Cond.  Rep.  374. 

42.  The  ground  of  the  jurisdiction  of  an  infe- 
rior tribunal  must  appear  on  the  face  of  the  pro- 
ceedings; and  if  it  do  not,  they  will  be  consi- 
dered as  coram  non  judice.  Den  ex  dem.  Walker 
V.  Turner,  9  Wheat.  541 ;  5  Cond.  Rep.  668. 

43.  In  all  cases  of  concurrent  jurisdiction,  the 
court  which  first  has  possession  of  the  subject 
must  decide  it.  Smith  v.  3I'lver,  9  Wheat.  532  ; 
5  Cond.  Rep.  662. 

44.  It  is  a  general  jurisdiction  over  captures 
made  on  the  high  .seas,  jure  belli,  by  a  duly  com- 
missioned vessel  of  war,  whether  from  an  enemy 
or  neutral,  belongs  exclusively  to  the  courts  of 
the  captors.  To  this  rule  there  are  exceptions 
which  are  as  firmly  established  as  the  rule  itself. 
If  the  capture  be  made  within  the  territorial 
limits  of  a  neutral  country,  into  which  the  prize 
is  brought,  or  by  a  privateer  which  had  been 
illegally  equipped  in  such  neutral  country,  the 
prize  courts  of  such  neutral  country  not  only 
possess  the  power,  but  it  is  their  duty  to  restore 
the  property,  so  illegally  captured,  to  the  owner. 
The  Alerta  v.  Bias  Moran,  Claimant,  9  Cranch, 
359;  3  Cond.  Rep.  425. 

45.  The  courts  of  the  United  States  have  ex- 
clusive cognisance  of  questions  of  forfeiture, 
upon  all  seizures  made  under  the  laws  of  the 
United  Slates.  Gelston  et  al.  v.  Hoyt,  3  Wheat. 
246;  4  Cond.  Rep.  244. 

46.  Every  nation  has  exclusive  jurisdiction 
over  the  waters  adjacent  to  the  shores,  to  the 
distance  of  a  cannon-shot,  or  marine  league.  The 
Ann,  1  Gallis.  C.  C.  R.  62. 

47.  The  purchase  of  lands  by  the  United 
States,  for  public  purposes,  within  the  territorial 
limits  of  a  state,  does  not  of  itself  oust  the  juris- 
diction or  sovereignty  of  such  state  over  such 
lands  so  purchased.  E.xclusive  jurisdiction  is 
the  attendant  upon  exclusive  legislation.  The 
United  States  v.  Cornell,  2  Mason's  C.  C.  R.  60. 

48.  Jurisdiction  will  be  entertained  in  cases 
of  capture  made  within  a  marine  league  from 
one  shore,  calculating  from  low-water  mark  ;  but 
shoals  covered  with  water  are  no  part  of  the 
coast  or  shore.  Soult  v.  V Africaine,  Bee's  D.  C. 
R.  204. 

49.  The  act  of  congress,  passed  February  28, 
1839,  entitled  "  an  act  in  amendment  of  the  acts 
respecting  the  judicial  system  of  the  United 
States,"  did  not  contemplate  a  change  in  the  ju- 
risdiction of  the  courts  of  the  United  States,  as 
it  regards  the  character  of  the  parties  as  pre- 
scribed by  the  judiciary  act  of  1789,  as  that  act 
has  been  expounded  by  the  supreme  court  of  the 
United  States ;  which  is,  that  each  of  the  plain- 
tiffs must  be  capable  of  suing,  and  each  of  the 
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vurcial  and  Rail-road  Bank  of  Vicksburg  v.  Slo- 
comb  et  al.,  14  Peters,  60. 

50.  The  eleveiilh  section  of  the  act  to  estab- 
lish the  judicial  courts  of  the  United  States,  car- 
ries out  the  constitutional  right  of  a  cili/en  of 
one  state  to  sue  a  citizen  of  another  state  in  the 
circuit  courts  of  the  United  States:  and  gives  to 
the  circuit  courts  '-original  cognizance  concur- 
rent with  the  courts  of  the  several  states,  of  all 
suits  of  a  civil  nature,  at  common  law,  and  at 
equity.-'  It  was  certainly  intended  to  give  to 
suitors  having  a  right  to  sue  in  the  circuit  court, 
remedies  coextensive  with  that  right.  These 
remedies  would  not  be  so,  if  any  proceedings 
under  an  act  of  slate  legislation  to  which  the 
plainlilf  was  not  a  party,  exempting  a  person  of 
such  state  from  suit,  could  be  pleaded  to  abate 
a  suit  in  the  circuit  court.  Suijdam  ^'  Boyd  v. 
Broadnax  et  al.,  Administrator  of  Newton,  14 
Peters.  67. 

51.  Where  a  dispute  exists  between  two  inde- 
pendent countries  as  to  the  right  of  sovereignty 
over  a  particular  territory,  the  courts  of  justice 
of  each  country  are  bound  to  consider  the  claim 
of  their  own  government  as  rightful,  and  are  not 
at  liberty  to  discuss  the  question,  who  is  the 
rightful  sovereign  ;  it  being  a  subject  of  political 
and  diplomatic  negotiation,  and  not  of  judicial 
cognizance.  Williams  v.  Suffolk  Ins.  Co.,  3  Sum- 
ner's C.  C.  R.  270. 

52.  Therefore,  where  the  question,  whether 
the  government  of  Buenos  Ayres  had  sovereign 
jurisdiction  over  the  Falklands  or  not,  was  in 
dispute  between  the  United  States  and  Buenos 
Ayres,  and  the  United  States  maintained  that  it 
was  not:  it  was  held,  that  the  American  courts 
were  bound  by  the  acts  of  their  own  govern- 
ment 3  and  that,  consequently,  a  condemnation 
of  an  American  ship  by  a  Buenos  Ayres  tribunal, 
for  illicit  trade  with  the  Falkland  Islands,  was 
illegal  and  void  for  want  of  jurisdiction.     Ibid. 

53.  The  Falkland  Islands  were  formerly  a 
part  of  the  viceroyalty  of  La  Plata,  or  at  least 
were  so  claimed  by  Spain  ;  and  the  government 
of  Buenos  Ayres  (a  new  revolutionary  govern- 
ment) has  no  right  to  assert  sovereignty  over 
them,  unless  those  islands  have  been  acknow- 
ledored  to  be  within  its  territorial  jurisdiction. 
Ibid. 

54.  Courts  of  limited  jurisdiction  can  only  ex- 
ercise their  powers  in  the  cases  and  in  the  mode 
prescribed  by  the  legislature.  Hart  v.  Gray,  3 
SuiTiner's  C.  C.  R.  339. 

55.  The  sentence  of  a  foreign  court,  of  com- 
petent jurisdiction,  acting  in  rem,  is  conclusive 
in  respect  to  the  matter  on  which  it  directly  de- 
cides. Peters  v.  Warren  Lis.  Co.,  3  Sumner's  C. 
C.R.  389. 

2.  Jurisdiction  of  the  Courts  of  the  United  States. 

56.  The  constitution  declares  that  ''the  judi- 
cial power  shall  extend  to  all  cases  in  law  and 
equity  arising  under  it,  the  laws  of  the  United 
States,  and  treaties  made,  or  which  shall  be 
made,  under  their  authority;  to  all  cases  aflect- 
ing  ambassadors  or  other  public  ministers  and 
consuls ;  to  all  cases  of  admiralty  and  maritime 


jurisdiction."  The  constitution  certainly  con- 
templates these  as  three  distinct  classes  of  cases; 
and  if  they  are  distinct,  the  grant  of  jurisdiction 
over  one  of  them  does  not  confer  jurisdiction 
over  cither  of  the  other  two.  Tlie  discrimina- 
tion made  between  them  is  conclusive  against 
their  iiientity.  The  American  Ins.  Co.  v.  356 
Bales  of  Cotton,  1  Peters,  545. 

57.  The  courts  of  the  United  States  have 
equity  jurisdiction  to  rescind  a  contract  on  the 
ground  of  fraud,  after  one  of  the  parties  to  it 
has  been  proceeded  against  on  the  law  siile  of 
the  court,  and  a  judgment  has  been  obtained 
against  him  for  a  part  of  the  money  stipulated 
t6  be  paid  by  the  contract.  Boyce''s  Executors 
V.  Grundy,  3  Peters,  210. 

58.  It  is  not  enough  that  there  is  a  remedy  at 
law ;  it  must  be  plain  and  adequate,  or,  in  other 
words,  as  practical  and  as  efficient  to  the  ends 
of  justice  and  its  prompt  administration,  as  the 
remedy  in  equity.     Ibid.  215. 

59.  The  courts  of  the  United  States  have 
jurisdiction  over  all  prizes  made  in  ports,  as  well 
as  on  the  high  seas.  37ie  Grotius,  1  Gallis.  C. 
C.  R.  503. 

60.  The  court  has  jurisdiction  in  revenue 
cases,  although  the  property  seized  may  never 
have  come  into  the  possession  of  its  officers. 
The  Bolina  and  Cargo,  1  Gallis.  C.  C.  R.  75. 

61.  A  deed,  executed  for  the  purpose  of  giving 
jurisdiction  to  the  federal  court,  will  not  be  coun- 
tenanced, so  as  to  sustain  the  jurisdiction.  Hurst 
V.  M-Neil,  1  Wash.  C.  C.  R.  70. 

62.  The  amendment  of  the  constitution  by 
which  the  judicial  power  of  the  United  States 
was  declared  not  to  extend  to  any  suit  com- 
menced or  prosecuted  by  a  citizen  or  citizens 
of  another  state,  or  by  foreign  subjects  against  a 
state,  prevented  the  exercise  of  jurisdiction  in 
any  such  case,  past  or  future.  Hollingsworth  v. 
The  State  of  Virginia,  3  Ball.  378 ;  1  Cond.  Rep. 
169. 

63.  The  courts  of  the  United  States  have  not 
jurisdiction,  unless  it  appears  by  the  record  that 
it  belongs  to  them,  as  that  the  parties  are  citi- 
zens of  different  states.  Wood  v.  Wagnon,  2 
Cranch,  9;   1  Cond.  Rep.  335. 

64.  The  courts  of  the  United  States  will  en- 
tertain jurisdiction  of  a  cause  where  all  the  par- 
ties are  aliens,  if  none  of  them  object  to  it.  Ma- 
son et  al.  v.  The  Blaireau,  2  Cranch,  240;  1  Cond. 
Rep.  397. 

65.  If  there  be  two  or  more  joint  plaintiffs, 
and  two  or  more  joint  defendants,  where  the  in- 
terest is  joint,  each  of  the  plaintiffs  must  be  ca- 
pable of  suing  each  of  the  defendants  in  the 
courts  of  the  United  States,  in  order  to  support 
their  jurisdiction.  Strawbrid^e  et  al.  v.  Curtiss 
et  al.,  3  Cranch,  267  ;  1  Cond. ^ Rep.  523. 

66.  A  corporation  aggregate  cannot  be  a  citizen, 
and  cannot  litigate  in  the  courts  of  the  United 
States,  unless  in  consequence  of  the  character 
of  the  individuals  who  compose  the  body  politic, 
which  character  must  appear  by  proper  aver- 
ments on  the  record.  It  is  not  sufficient  to  de 
scribe  such  corporation  as  •'  a  company  legally  in 
corporated  by  the  legislature  of and  es- 
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tabli.'ihed  at in  said  distiicl."     The  Hope 

his.    Co.  of  Providence  v.  Boardman  et   al.,  5 
Craiich.  57;  2  Coiul.  Rep.  189. 

67.  A  citizen  of  the  District  of  Columbia,  can- 
not maintain  an  action  against  a  citizen  of  Vir- 
ginia, in  the  federal  courts;  he  is  not  a  citizen 
of  a  state  within  the  meaning  of  the  constitution. 
Hepburn  and  Dundas  v.  EUzey,  2  Cranch,  445 ; 
1  Cond.  Rep.  444. 

68.  Where  the  parties  to  a  suit  are  such  as  to 
give  the  federal  courts  jurisdiction,  it  is  imma- 
terial that  they  are  administrators  or  executors, 
and  that  those  whom  ihey  represent,  were  citi- 
zens of  the  same  state.  Chappedelaine  et  al.  v. 
Dechenaux,  4  Cranch,  306;  2  Cond.  Rep.  116.* 

69.  The  courts  of  the  United  States  have  ju- 
risdiction of  a  case,  between  citizens  of  the  same 
state,  where  the  plaintiffs  are  only  nominal  par- 
ties for  the  use  of  an  alien.  Brown  et  al.  v. 
Strode,  5  Cranch,  303;  2  Cond.  Rep.  265. 

70.  Where  an  equity  cause  involves  a  naked 
question  of  title,  the  suit  is  local ;  but  where  the 
question  changes  its  character,  where  the  defen- 
dant is  liable  to  complainant,  either  in  conse- 
quence of  contract  or  as  a  trustee,  or  as  the 
holder  of  a  legal  title,  acquired  by  any  species 
of  mala  fides  practised  on  the  plaintifT,  the  prin- 
ciples of  equity  give  the  court  jurisdiction  wher- 
ever the  person  may  be  found;  and  the  circum- 
stance that  a  question  of  title  may  be  involved 
in  the  inquiry,  and  even  constitute  the  essential 
point  on  which  the  case  depends,  will  not  arrest 
that  jurisdiction.  Massie  v.  JVatts,  6  Cranch, 
148;  2  Cond.  Rep.  336. 

71.  The  courts  of  the  United  States,  under 
the  judiciary  act  of  September,  1798,  ch.  20, 
have  by  the  delegation  of  all  civil  causes  of  ad- 
nniralty  and  maritime  jurisdiction,  at  least  as  full 
jurisdiction  of  all  causes  of  prize  as  the  admi- 
ralty in  England.  Brown  v.  United  States,  8 
Cranch,  110;  3  Cond.  Rep.  56. 

72.  The  courts  of  the  United  States  have  e.\- 
clusive  jurisdiction  of  all  seizures  made  on  land 
or  water,  for  a  breach  of  the  laws  of  the  United 
States,  and  any  intervention  of  a  state  authority, 
which  by  taking  the  thing  seized  out  of  the 
hands  of  the  United  States  officer,  might  obstruct 
the  exercise  of  his  jurisdiction,  is  unlawful. 
Slociim  V.  Mayherry  et  al.,  2  W^heat.  1 ;  4  Cond. 
Rep.  1. 

73.  The  federal  court,  having  cognizance  of 
the  seizure,  might  enforce  a  redelivery  of  the 
thing  by  attachment,  or  other  summary  pro- 
ceeding against  the  parties  who  should  divest 
such  possession.     Ibid. 

74.  The  third  article  of  the  constitution  of 
the  United  States  enables  the  judiciary  depart- 
ment to  receive  jurisdiction  to  the  full  extent  of 
the  constitution,  laws,  and  treaties  of  the  United 
States,  when  any  question  respecting  them  shall 
assume  such  a  form  that  the  judicial  power  is 
capable  of  acting  on  it.  That  power  is  capable 
of  acting  only  when  the  subject  is  submitted  to 
it  by  a  party  who  asserts  his  rights  in  the  form 
prescribed  by  law.  It  then  becomes  a  case.  Os- 
born  et  al.y.  The  Bank  of  the  United  States,  9 
Wheat.  738;  5  Cond.  Rep.  741. 

75.  The  courts  of  the  United  States  have  ju- 


risdiction of  cases  of  maritime  torts,  and  may 
proceed  in  personam  as  well  as  in  rem.  They 
may,  in  the  exercise  of  their  admiralty  jurisdic- 
tion, issue  the  process  of  attachment  to  compel 
an  appearance  both  in  cases  of  tort  and  of  con- 
tract. Manro  et  al .  v .  Almeida,  10  Wheat.  473; 
6  Cond.  Rep.  190. 

76.  Jurisdiction  is  neither  given  nor  ousted  by 
the  relative  situation  of  the  parties  concerned  in 
interest,  but  by  the  relative  situation  of  the  par- 
ties named  on  the  record ;  consequently,  the 
eleventh  amendment  to  the  constitution,  which 
restrains  the  jurisdiction  of  the  federal  courts 
over  suits  against  states,  is  limited  to  those  suits 
in  which  a  state  is  a  party  on  the  record.  Bank 
of  the  United  Slates  v.  Planters'  Bank  of  Georgia, 
9  Wheat.  904;  5  Cond.  Rep.  794. 

77.  The  courts  of  the  United  Slates  will  not 
entertain  jurisdiction  of  a  cause,  on  the  ground 
that  one  of  the  parties  is  an  alien,  unless  he  be 
stated  to  be  such  in  express  terms.  Michaelson 
V.  Dennison  et  al.,  3  Day,  294. 

78.  In  cases  of  fraud,  trusts,  or  contracts.,  the 
jurisdiction  of  the  courts  of  the  United  States  is 
sustainable  wherever  the  person  may  be  found, 
although  lands  not  within  the  jurisdiction  of  the 
court  may  be  affected  by  the  decree.  Massie  v. 
Watts,  6  Cranch,  148;  2  Cond.  Rep.  336. 

79.  The  jurisdiction  of  the  courts  of  the  United 
States  extends,  by  the  constitution,  to  cases 
where  a  caveat  had  been  entered  according  to 
the  laws  of  Virginia,  existing  before  the  erection 
of  the  part  of  her  territory  into  the  state  of  Ken- 
tucky, in  which  the  lands  in  controversy  were 
situated,  on  which  caveat  and  judgment  had 
been  entered,  although  by  the  laws  of  Virginia 
the  judgment  was  declared  to  be  final,  and  the 
compact  between  Virginia  and  Kentucky  stipu- 
lated, that  rights  acquired  under  Virginia  should 
be  decided  according  to  laws  existing  at  the  time 
the  compact  was  entered  into.     Ibid. 

80.  The  courts  of  the  United  States  have  no 
common  law  jurisdiction  in  cases  of  libel  in  cri- 
minal cases.  United  States  v.  Hudson  et  al.,  7 
Cranch,  32;  2  Cond.  Rep.  405. 

81.  A  general  assignee  of  the  effects  of  an 
insolvent,  cannot  sue  in  the  federal  courts,  if  his 
assignor  could  not  have  sued  in  those  courts. 
Sere  et  al.  v.  Pitot  et  al,  6  Cranch,  332 ;  2  Cond. 
Rep.  389. 

82.  A  citizen  of  a  territory  eannot  sue  a  citizen 
of  a  state,  in  the  courts  of  the  United  States; 
nor  can  those  courts  take  jurisdiction,  in  conse- 
quence of  other  parties  being  joined,  who  are 
capable  of  suing.  All  the  parties  on  each  side 
must  be  subject  to  the  jurisdiction.  Neiv  Or- 
leans V.  Winter  et  al.,  1  Wheat.  91 ;  3  Cond.  Rep. 
499. 

83.  During  the  war  between  the  United  States 
and  Great  Britain,  a  French  privateer,  duly  com- 
missioned, was  captured  by  a  British  cruiser, 
afterwards  recaptured  by  an  American  privateer, 
again  captured  by  the  British,  recaptured  by 
another  American  privateer,  and  brought  into  an 
American  port.  Restitution  on  payment  of  sal- 
vage was  claimed  by  the  French  consul.  A 
claim  was  also  interposed  by  citizens  of  the 
United  States,  who  alleged  their  property  had 
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been  unlawfully  taken  by  the  French  vessel, 
before  her  first  capture,  and  praying  an  indem- 
nification from  the  proceeds.  Restitution,  as 
prayed,  was  decreed.  Held,  that  the  courts  of 
this  country  have  no  jurisdiction  to  redress  any 
supposed  torts  committed  on  the  high  seas  upon 
the  property  of  its  citizens,  by  a  cruiser  regu- 
larly commissioned  by  a  foreign  friendly  power, 
except  where  such  cruiser  has  been  fitted  out 
in  violation  of  our  neutrality.  L  '■Invincible^  1 
Wheat.  238;  3  Cond.  Rep.  558. 

84.  The  tliird  article  of  the  constitution  of  the 
United  States,  which  declares  that  "the  judicial 
power  shall  extend  to  all  cases  of  admiralty  and 
maritime  juristliction,"  vests  in  the  United  States 
exclusive  jurisdiction  of  all  such  cases:  and  that 
a  murder  committed  in  the  waters  of  a  state 
where  the  tide  ebbs  and  flows,  is  a  case  of  ad- 
miralty and  maritime  jurisdiction.  United  Stales 
V.  Bevans,  3  Wheat.  336;  4  Cond.  Rep.  275. 

85.  Congress  has  not,  in  the  eighth  section  of 
the  act  of^April  30th,  1790,  ch.  36,  for  the  pun- 
ishment of  certain  offences  against  the  United 
States,  exercised  the  power,  if  any  such  is  given 
by  the  constitution  of  the  United  States,  of  con- 
ferring jurisdiction  on  the  courts  of  the  United 
States,  of  a  murder  committed  in  the  waters  of 
a  state  where  the  tide  ebbs  and  flows.     Ibid. 

86.  Congress  having  provided,  in  the  eighth 
section  of  the  act  of  April  30th,  1790,  for  the 
punishment  of  murder,  &c.,  committed  -'upon 
the  high  seas,  or  in  any  river,  haven,  basin,  or 
bay,  out  of  the  jurisdiction  of  any  particular 
state,"  it  is  not  the  offence  committed,  but  the 
bay,  &c.,  in  which  it  is  committed,  that  must  be 
out  of  the  jurisdiction  of  the  state.     Ibid. 

87.  The  courts  of  the  United  Slates  have  ju- 
risdiction of  a  murder  committed  on  the  high 
seas,  from  a  vessel  belonging  to  the  United  States, 
by  a  foreigner,  being  on  board  of  such  vessel, 
upon  another  foreigner  being  on  board  of  a  foreign 
vessel.  United  States  v.  Furlong,  5  Wheat.  184; 
4  Cond.  Rep.  623. 

88.  The  courts  of  the  United  States  have  not 
jurisdiction  of  a  murder  committed  by  one 
foreigner  on  another  foreigner  on  board  a  foreign 
vessel  on  the  high  seas.  But  they  have  juris- 
diction of  a  piracy  thus  committed.     Ibid. 

89.  Whatever  may  be  the  exemption  of  a 
public  ship  herself,  and  of  her  armament  and 
munitions  of  war,  from  being  amenable  to  the 
jurisdiction  of  the  courts  of  the  United  States, 
the  prize  property  which  she  brings  into  our 
ports  is  liable  to  such  jurisdiction  for  the  purpose 
of  examination  and  inquiry,  and  if  a  proper  case 
is  made  out,  for  restitution  to  those  whose  pos- 
session has  been  divested  by  a  violation  of  our 
neutrality :  and  if  the  goods  are  landed  from  the 
public  ships  in  our  ports,  by  the  express  per- 
mission of  our  government,  it  does  not  vary  the 
case,  since  it  involves  no  pledge,  that  if  legally 
captured,  they  shall  be  exempted  from  the  ordi- 
nary operation  of  the  laws  of  the  United  States. 
Santissima  Trinidad,  7  Wheat.  283  ;  5  Cond.  Rep. 
284. 

90.  The  federal  courts  have  jurisdiction  of 
cases  involving  questions  arising  under  the  com- 
'>?ct  between  Virginia  and  Kentucky,  notwith- 


standing that  compact  provided  for  the  creation 
of  a  tribunal,  to  determine  upon  its  meaning. 
Green  ct  al.  v.  Biddlc,  8  Wheal.  1  ;  5  Cond.  Rep. 
369. 

91.  The  courts  of  the  United  States  have  ju- 
risdiction, under  the  act  of  April  30th,  1790,  ch. 
36,  of  murder  or  robbery  committed  on  the  high 
seas,  although  not  committed  on  board  a  vessel 
belonging  to  citizens  of  the  United  Slates,  as  if 
she  had  no  national  character,  but  was  held  by 
piiates  or  persons  not  lawfully  sailing  under  the 
flag  of  any  foreign  nation.  United  States  v. 
Holmes  et  al.,  5  Wheat.  412;  4  Cond.  Rep. 
708. 

«e2.  The  courts  of  the  United  States  will  not 
suffer  their  jurisdiction  to  be  ousted,  by  the 
mere  joinder  or  non-joinder  of  formal  parties, 
but  will  rather  proceed  without  them,  and  de- 
cide upon  the  merits  of  the  case  between  the 
parties  who  have  the  real  interest  before  it,  when 
it  can  be  done  without  prejudice  to  the  rights 
of  others.  Worndey  v.  Wormley,  8  Wheat.  421  ^ 
5  Cond.  Rep.  473. 

93.  The  courts  of  the  United  States  have  ju- 
risdiction of  suits  by  or  against  executors  or  ad- 
ministrators if  they  are  citizens  of  dilferent 
states,  although  their  testators  or  intestates  were 
not  thus  entitled  to  sue  or  liable  to  be  sued  in 
these  courts.  The  eleventh  section  of  the  judi- 
ciary act  of  September  24th,  1789,  ch.  20,  is  not 
applicable  to  such  cases.  Childress  et  al.  v. 
Emory  et  al.,  Ex'rs,  Ifc.,  8  Wheat.  642;  5  Cond. 
Rep.  547. 

94.  A  court  of  the  United  Stales  has  no  juris- 
diction to  enjoin  proceedings  in  a  state  court. 
Disgs  v.  Wolcotl,  4  Cranch,  179;  2  Cond.  Rep.  75. 

95.  Although  the  claims  of  a  slate  may  be 
ultimately  affected  by  the  decision  of  a  cause, 
yet  if  the  stale  be  not  necessarily  a  del'endant, 
the  courts  of  the  United  States  are  bound  to  ex- 
ercise jurisdiction.     Ibid. 

96.  The  supreme  court  understands  the  ex- 
pres.sions  in  the  act  of  ••ngress,  giving  jurisdic- 
tion to  the  courts  of  tke  United  States  '-where 
an  alien  is  a  party,  or  the  suit  is  between  the 
citizen  of  the  state  where  the  suit  is  brought 
and  a  citizen  of  another  stale,"  to  mean,  that 
each  distinct  interest  should  be  represented  by 
persons,  all  of  whom  have  a  right  to  sue,  or  may 
be  sued  in  the  federal  courts;  that  is,  when  the 
interest  is  joint,  each  of  the  persons  concerned 
in  that  interest  must  be  competent  to  sue,  or  be 
liable  to  be  sued  in  those  courts.  Strawbridge 
v.  Curtiss,  3  Cranch,  267;   1  Cond.  Rep.  523. 

97.  The  supreme  court  has  no  jurisdiction  in 
a  writ  of  error  to  a  state  court,  under  the  twenty- 
fiflh  section  of  the  judiciary  act  of  1789,  if  the 
decision  of  the  state  court  be  in  favour  of  the 
privilege  claimed  under  the  act  of  congress. 
Gordon  v.  Caldcleugh.  3  Cranch,  268;  1  Cond. 
Rep.  524. 

98.  Neither  the  constitution  nor  the  act  of 
congress  regards  the  subject  of  the  suit,  but  the 
parties  to  it.  A  description  of  the  parties  is 
therefoie  indispensable  to  the  exercise  of  juris- 
diction; which  is  by  the  law  limited  to  suits 
between  citizens  and  foreigners,  and  between 
citizens  of  different  slates.     Mossman,  Surviving 
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Err,  V.  Hisginson,  4  Dall.  12  ;   1  Cond.  Rep.  210 ; 
Course  V.  Stead,  4  ball.  22;   ]  Cond.  Rep.  217. 

99.  The  courts  of  the  United  States  are  courts 
of  limited,  but  not  of  inferior  jurisdiction.  If 
the  jurisdiction  be  not  alleged  in  the  proceed- 
ings, their  judgments  and  decrees  may  be  re- 
versed for  that  cause,  on  a  writ  of  error  and 
appeal ;  but,  until  reversed,  they  are  conclusive 
evidence  between  parties  and  privies.  RtCor- 
mick  V.  Sullivant,  10  Wheat.  192;  6  Cond.  Rep. 
71. 

100.  Jurisdiction  of  courts  of  equity  over  lega- 
cies, cannot  be  exercised  until  the  will  has 
received  probate  in  the  proper  court,  having  pe- 
culiar jurisdiction  over  testamentary  matters. 
Armstrong  v.  Lear,  12  Wheat.  169;  6  Cond. 
Rep.  500. 

101.  If  it  does  not  appear  by  the  record  that 
the  character  of  the  original  parties  will  support 
the  jurisdiction,  it  cannot  be  sustained.  The 
courts  of  the  United  States  have  no  jurisdiction 
when  both  parties  are  aliens.  Montalet  v.  Mur- 
ray,  4  Cranch,  46;  2  Cond.  Rep.  19. 

102.  It  may  be  laid  down  as  a  rule  which  ad- 
mits of  no  exceptions,  that  in  all  cases  where 
jurisdiction  depends  on  the  party,  it  is  the  party 
named  on  the  record.  The  Governor  of  Georgia 
v.  Madrazo,  1  Peters,  121. 

103.  The  libel  and  claim  exhibited  a  demand 
for  money  actually  in  the  treasury  of  the  state 
of  Georgia,  mi.ved  up  with  the  general  funds  of 
the  state,  and  for  slaves  in  the  possession  of  the 
government ;  the  possession  of  both  of  which 
was  acquired  by  means  which  it  was  lawful  in 
the  state  to  exercise.  Held,  that  the  courts  of 
the  United  States  had  no  jurisdiction;  the  same 
being  taken  away  by  the  11th  article  of  the 
amendments  to  the  constitution  of  the  United 
States.     Ibid.  123. 

104.  The  complainants  are  stated  in  the  bill 
to  be  citizens  of  the  state  of  South  Carolina. 
The  defendant,  the  Bank  of  Georgia,  is  a  body 
corporate,  existing  under  an  act  of  the  legisla- 
ture; but  the  citizenship  of  the  individual  cor- 
porators is  not  stated.  The  averment  in  the  ori- 
ginal bill  is,  that  William  B.Bullock  and  Samuel 
Hale,  are  citizens  of  Georgia,  and  residents 
therein  ;  William  B.  Bullock  is  afterwards  desig- 
nated in  the  bill,  as  "President  of  the  Mother 
Bank,  and  Samuel  Hale,  as  the  President  of  the 
Branch  Bank  at  Augusta,  in  the  State  of  Geor- 
gia." The  courts  of  the  United  Slates  have  no 
jurisdiction  of  the  case.  The  record  does  not 
show  that  the  defendants  were  citizens  of  Geor- 
gia, nor  are  there  any  distinct  allegations  that 
the  stockholders  of  the  bank  were  citizens  of 
that  state.  Breithaupt  ct  al.  v.  The  Bank  of 
Georgia  el  al..  1  Peters,  238. 

105.  The  constitution  and  laws  of  the  United 
States  give  jurisdiction  to  the  district  courts 
over  all  cases  in  admiralty  ;  but  jurisdiction  over 
the  case  does  not  constitute  the  case  itself. 
The  American  Ins.  Co.  v.  356  Bales  of  Cotton. 
1  Peters,  545. 

106.  The  constitution  declares  that  "  the  judi- 
cial power  shall  extend  to  all  cases  in  law  and 
equity  arising  under  it — the  laws  of  the  United 
States,  and  treaties  made  or  which  shall  be  made 


under  their  authority; — to  all  cases  affecting 
ambassadors,  or  other  public  ministers  and  con- 
suls; to  all  cases  of  admiralty  and  maritime 
jurisdiction."  The  constitution  certainly  con- 
templates these  as  three  distinct  classes  of  cases; 
and  if  they  are  distinct,  the  grant  of  jurisdiction 
over  one  of  them,  does  not  confer  jurisdiction 
over  either  of  the  other  two.  The  discrimina- 
tion made  between  them  is  conclusive  against 
their  identity.     Ibid. 

107.  It  cannot  be  alleged,  that  a  citizen  of 
one  state  having  title  to  lands  in  another  state, 
is  disabled  from  suing  for  those  lands  in  the 
courts  of  the  United  States,  by  the  fact  that  he 
derives  his  title  from  a  citizen  of  the  state  in 
which  the  lands  lie.     M'-Donald  v.  Smalley  et  al. 

1  Peters,  623. 

108.  In  a  contract  between  a  mortgagor  and 
mortgagee,  being  citizens  of  different  states,  it 
cannot  be  doubted  that  an  ejectment,  or  bill  to 
foreclose,  may  be  brought  in  a  court  of  the 
United  States,  by  the  mortgagee  residing  in  a 
different  state.     Ibid.  624. 

109.  When  there  is  no  change  of  the  parties 
to  a  suit  during  its  progress,  a  jurisdiction  de- 
pending on  the  condition  of  the  parties  is  go- 
verned by  that  condition  as  it  was  at  the  com- 
mencement of  the  suit.     Conolly  et  al.  v.  Taylor, 

2  Peters,  565. 

110.  If  an  alien  should  sue  a  citizen,  and 
should  omit  to  slate  the  character  of  the  parties 
in  the  bill,  though  the  court  could  not  exercise 
jurisdiction  while  the  defect  in  the  bill  remained, 
yet  it  might,  as  is  every  day's  practice,  be  cor- 
rected at  any  time  before  the  hearing,  and  the 
court  would  not  hesitate  to  decree  in  the  cause. 
Ibid. 

111.  The  courts  of  the  United  States,  as 
courts  of  equity,  possess  jurisdiction  to  maintain 
suits  in  favour  of  legatees  and  distributees  for 
their  portion  of  the  estate  of  the  deceased  ;  not- 
withstanding there  may  be,  by  the  local  juris- 
prudence, a  remedy  at  law  on  the  administration 
bond  in  favour  of  the  party.  This  class  of  cases 
is  of  concurrent,  and  not  exclusive  jurisdiction. 
Pratt  V.  Northam,  5  Mason's  C.  C.  R.  95. 

112.  The  jurisdiction  of  the  courts  of  the 
United  Slates  depends  exclusively  on  the  consti- 
tution and  laws  of  the  United  States.  Living- 
ston v.  Jefferson,  1  Brockenb.  C.  C.  R.  203. 

113.  The  local  laws  of  the  slates  of  the 
United  States,  can  never  confer  jurisdiction  on 
the  courts  of  the  United  States.  They  can  only 
furin'sh  rules  to  ascertain  the  rights  of  the  par- 
ties, and  thus  assist  in  the  administration  of  the 
proper  remedies,  where  the  jurisdiction  is  vested 
by  the  laws  of  the  United  States.  The  Steam- 
boat Orleans  v.  Phdbus,  11  Peters,  175. 

114.  Although  the  claims  of  a  state  may  be 
ultimately  affected  by  the  decision  of  a  cause, 
yet  if  the  state  be  not  necessarily  a  defendant, 
the  courts  of  the  United  States  must  take  juris- 
diction. United  States  v.  Peters,  5  Cranch,  115; 
2  Cond.  Rep.  202. 

1 15.  In  the  case  of  the  Bank  of  the  United 
States  V.  Deveaux,  the  supreme  court  decided, 
that  in  a  question  of  jurisdiction,  they  might 
look  to  the  character  of  the  persons  composing 
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a  corporation  ;  and  if  it  appeared  they  were  citi- 
zens of  another  state,  and  the  fact  was  set  forth 
by  proper  averments,  the  corporation  miiiht  sne 
in  its  corporate  name,  in  the  conrtsof  the  United 
States.  But  in  that  case,  the  court  conlined  its 
decision,  in  express  terms,  to  a  question  of  juris- 
diction ;  to  a  right  to  sue  :  and  evidently  went, 
even  so  far,  with  some  hesitation.  The  pro- 
priety of  that  decision  is  fully  assented  to,  and 
It  has  ever  since  been  recognized  as  authority 
in  this  court.  But  the  principle  has  never  been 
extended  any  farther  than  it  was  carried  in  that 
case;  and  has  never  been  supposed  to  extend 
to  contracts  made  by  a  corporation,  especially  in 
another  sovereignty.  The  Bank  of  Augusta  v. 
Earle,  13  Peters,  519. 

116.  The  artiticial  being,  a  corporate  aggre- 
gate, is  not,  as  such,  a  citizen  of  the  United 
States,  yet  the  courts  of  the  United  States  will 
look  beyond  the  more  corporate  character,  to  the 
individuals  of  whom  it  is  composed  ;  and  if  they 
were  citizens  of  a  different  state  from  the  party 
sued,  they  are  competent  to  sue  in  the  courts 
of  the  United  States;  but  all  the  corporators 
must  be  citizens  of  a  difTerent  state  from  the 
party  sued.  The  same  principle  applies  to  the 
individuals  composing  a  corporation  aggregate, 
when  standing  in  the  altitude  of  defendants, 
which  does  wlien  they  are  in  that  of  plaintiffs. 
The  Commercial  and  Railroad  Bank  of  Vicksburg 
V.  Slocomb  ct  at.-,  14  Peters,  60. 

117.  Action  of  ejectment  in  the  state  court  of 
Alabama,  for  a  lot  of  ground  in  the  city  of  Mo- 
bile. The  plaintiff  claimed  the  title  to  the  lot 
under  an  act  of  congress,  and  the  decision  of  the 
state  court  was  against  the  right  and  title  so  set 
up  and  claimed.  A  writ  of  error  was  prosecuted 
to  the  supreme  court  of  Alabama.  It  was  held, 
that  this  case  was  embraced  by  the  twenty-fifth 
section  of  the  judiciary  act  of  1789,  which  gives 
this  court  jurisdiction  to  revise  the  judgment  of 
the  state  court  in  such  cases.  Lessee  of  Pol- 
lard^s  Heirs  v.  Kibbe,  14  Peters,  253. 

118.  An  action  was  brought  by  foreign  attach- 
ment, in  the  court  of  common  pleas  of  Warren 
county,  Pennsylvania,  in  the  name  of  a  citizen 
of  Pennsylvania,  against  a  citizen  of  New  York. 
The  suit  was  on  a  note  given  by  the  defendant 
to  the  plaintiff,  to  be  paid  "  in  the  office  notes  of 
the  Lumberman's  Bank,  at  Warren."  Some  of 
the  stockholders  of  the  Lumberman's  Bank,  at 
Warren,  were  citizens  of  the  state  of  New  York. 
The  defendant  appeared  to  the  action,  by  coun- 
sel, and  having  given  bond  with  surety  to  the 
court  of  common  pleas,  removed  the  cause  to 
the  circuit  court  of  the  United  States  for  the 
western  district  of  Pennsylvania.  A  motion  was 
made  in  the  circuit  court  to  remand  the  cau.se 
to  the  court  of  common  pleas  of  Warren  county, 
the  circuit  court  having  no  jurisdiction  of  the 
cause,  on  the  ground  that  the  real  party  in  the 
suit  was  the  Lumberman's  Bank,  at  Warren,  an 
aggregate  corporation,  some  of  the  stockholders 
of  the  Bank  being  citizens  of  the  state  of  New 
York.  It  was  held,  that  the  circuit  court  had 
jurisdiction  of  the  same.  Irvine,  for  the  use  of 
Lumberman's  Bank  at  Warren  v.  Lowry,  14  Pe- 
ters, 293. 


1 19.  The  decisions  of  the  supreme  court  have 
been  uniform,  and  as  declared  at  the  present 
term  in  the  case  of  the  Commercial  and  Bail- 
road  Bank  of  Vicksburg  v.  Slocomb  et  al.,  that 
the  courts  of  the  United  States  cannot  exercise 
jurisdiction  when  some  of  the  stockholders  in  a 
corporation  established  in  one  state  are  citizens 
of  another  state,  of  which  the  parly  sued  by  the 
corporation  is  a  citizen.     Ibid. 

120.  In  the  state  of  Vermont,  George  Holmes 
was  confined  under  a  warrant,  issued  by  the 
governor  of  that  state,  directing  the  sheriff  of 
the  county  of  Washington  to  "convey  and  de- 
liver him  to  William  Brown,  the  agent  of  Can- 
ada, or  to  such  person  or  persons  as,  by  the  laws 
of  said  province,  may  be  authorized  to  receive 
the  same,  at  some  convenient  place  on  the  con- 
fines of  this  slate,  and  of  the  said  province  of 
Lower  Canada;  to  the  end  that  the  said  George 
Holmes  may  be  thence  conveyed  to  the  district 
of  Quebec,  and  be  there  dealt  with  as  to  law 
and   justice   appertains."     The  warrant  stated 
that  George  Holmes  was  in  the  custody  of  the 
sheriff,   by  reason  of  a  charge  of  felony,  sus- 
tained by  indictment  found  by  the  grand  jurors 
of   the  district  of  Quebec,  in  the  province  of 
Lower  Canada ;  and  that  the  said  George  Holmes, 
ou  the  31st  of  January,  1838,  at  the  parish  of  St. 
Louis  of  Kamouraska,  in  the  said  district,  did 
feloniously  kill  and  murder  one  Louis  Paschal 
Achille  Tache;  "and  whereas  the  said  George 
Holmes  not  being  a  citizen  of  Vermont,  but  a 
citizen  of  the  said  province  of  Lower  Canada, 
and  the  offence  whereof  he  stands  charged  as 
aforesaid,   having  been  committed   within  the 
jurisdiction  of  the  said  province,  it  is  fit  and  ex- 
pedient,  that   he,  the   said   George,  be   made 
amenable  to  the  laws  of  said  province,  for  the 
offence   aforesaid."     A  writ  of   habeas  corpus 
was,  on  the  petition  of  George  Holmes,  issued 
by  the  supreme  court  of  Vermont ;  and  on  the 
return  thereof  by  the  sheriff,  stating  the  warrant 
of  the  governor  to  be  the  cause  of  his  detention, 
he  was  remanded  by  the  court.   George  Holmes 
prosecuted  a  writ  of  error  to  the  supreme  court 
of  the  United  States.     The  writ  of  error  was 
dismissed,  the  court  being  equally  divided  on  the 
question,  whether  the  supreme  court  had  juris- 
diction of  the  case.     Holmes  v.  Jennison,  Gover- 
nor of  the  State  of  Vermont  et  al.,  14  Peters,  540. 

121.  It  is  not  sufficient,  to  give  the  supreme 
court  jurisdiction  in  the  case  of  a  writ  of  error 
to  the  supreme  court  of  a  state,  that  the  ques- 
tion as  to  the  construction  of  an  act  of  congress, 
might  have  been  raised  and 'might  have  been 
decided,  and  was  involved  in  the  case.  It  must 
appear  either  in  direct  terms,  or  by  necessary 
intendment,  that  it  was  in  fact  brought  to  the 
notice  of  the  court,  and  decided  by  it.  Coons  ct 
al.  v.  Gallagher,  15  Peters,  18. 

122.  The  great  object  in  the  establishment  of 
the  courts  of  the  United  States,  and  regulating 
their  jurisdiction,  was  to  have  a  tribunal  in  each 
state  presumed  to  be  free  from  local  influence; 
and  to  which  all  who  were  non-residents  or 
aliens  might  resort  for  legal  redress.  And  this 
object  would  be  defeated,  if  a  slate  judge,  in  the 
exercise  of  his  discretion,  may  deny  to  the  party 
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entitled  to  it,  a  removal  of  the  cause.     Gordon 
V.  Longert,  16  Peters,  97. 

123.  The  hi^h  courts  of  errors  and  appeals  of 
the  state  of  Mississippi,  on  a  writ  of  error  to  the 
circuit  court  of  Washington  county,  Miss.,  con- 
firmed a  judgment  of  the  circuit  court,  by  which 
a  title  to  land  set  up  ou  an  act  of  congress  of 
the  United  States  was  held  valid,  thus  constru- 
ing the  act  of  congress  in  favour  of  the  party 
claiming  a  right  to  the  land,  under  the  act.  The 
party  against  whom  the  decision  of  the  court  of 
appeals  was  given,  prosecuted  a  writ  of  error  to 
the  supreme  court  of  the  United  States.  The 
writ  of  error  was  dismissed,  the  court  having  no 
jurisdiction.  Fulton  et  al.  v.  M'Afce,  16  Peters, 
149. 

124.  In  order  to  give  the  supreme  court  of 
the  United  States  jnri.sdiction  iu  such  cases,  it  is 
not  sufficient  that  the  construction  of  the  act  of 
congress  on  the  validity  of  the  act  on  which  the 
claim  was  founded,  was  drawn  in  question.  It 
must  appear,  also,  that  the  decision  was  against 
the  right  claimed.  The  power  of  the  supreme 
court  is  carefully  defined  and  restricted  by  the 
judiciary  act  of  1789  ;  and  it  is  the  duty  of  this 
court  not  to  transcend  the  limits  of  the  jurisdic- 
tion conferred  upon  it.     Ibid. 

125.  In  order  to  give  the  supreme  court  juris- 
diction under  the  twenty-fifth  section  of  the 
judiciary  act  of  1784,  which  authorizes  the  re- 
moval of  a  case  by  a  writ  of  error  or  appeal 
from  the  highest  court  of  a  state  to  the  supreme 
court  of  the  United  States,  in  certain  cases,  it 
must  appear  on  the  record  itself,  to  be  one  of  the 
cases  enumerated  in  that  section,  and  nothing 
out  of  the  record  certified  to  this  court  can  be 
taken  into  consideration.  This  must  be  shown  : 
First,  either  by  express  averment,  or  by  neces- 
sary intendment  in  the  pleadings  of  the  case, 
or:  Secondly,  by  the  direction  given  by  the 
court,  and  stated  in  the  e.xceptions ;  or:  Thirdly, 
when  the  proceedings  are  according  to  the  law 
of  Louisiana,  by  the  statements  of  facts,  and  of 
the  decision,  as  is  usually  made  in  such  cases 
by  the  court;  or:  Fourthly,  it  must  be  entered 
on  the  record  of  the  proceedings  of  the  appellate 
court,  in  cases  where  the  record  shows  that  such 
a  point  may  have  arisen  and  been  decided,  that 
it  was  the  fact  raised  and  decided  ;  and  this  en- 
try must  appear  to  have  been  made  by  order  of 
the  court,  or  by  the  presiding  judge  by  order  of 
the  court,  and  certified  by  the  clerk  as  part  of 
the  record   in   the  state  court ;  or  :  Fifthly,  in 

Eroceedings  in  equity,  it  may  be  stated  in  the 
ody  of  the  final  decree  of  the  state  court,  from 
which  the  appeal  is  taken  to  this  court;  or: 
Sixthly,  it  must  appear  from  the  record,  that  the 
question  was  neces.'^arily  involved  in  the  deci- 
sion, and  that  the  state  court  could  not  have 
given  the  judgment  or  decree  which  they 
passed,  without  deciding  it.  Armstrong  et  al.  v. 
The  Treasurer  of  Athens  County,  16  Peters,  281. 
126.  The  supreme  court  has  no  jurisdiction  on 
a  writ  of  error  to  the  supreme  court  of  a  state, 
in  which  the  judgment  of  the  court  was  not, 
necessarily,  given  on  a  point  which  was  pre- 
sented in  the  case  involving  the  constitutionality 
of  an  act  of  the  legislature  of  the  state  of  Illi- 


nois, asserted  to  violate  a  contract.     3Iills  ct  al. 
V.  Brown  et  al.,  16  Peters,  525. 

127.  An  officer  is  not  justified  in  obeying  the 
order  of  a  judge  or  court  having  no  jurisdiction 
of  the  matter ;  and  this  rule  applies  in  an  espe- 
cial manner  as  between  the  state  and  federal 
courts,  where  it  never  has  been  .supposed  that 
the  judges  of  the  one  could  control  the  process 
of  the  other.  Duncan  v.  Darst  et  al.,  17  Peters, 
204. 

128.  The  courts  of  the  United  States  have  no 
jurisdiction  of  a  murder  committed  by  one 
white  man  on  another,  within  the  Indian  coun- 
try, included  in  the  boundaries  of  a  state.  United 
States  V.  Bailey,  1  M'Lean's  C.  C.  R.  241. 

129.  Such  jurisdiction  is  derived  wholly  from 
the  power  of  congress  to  regulate  commerce 
among  the  Indian  tribes,  and  the  crime  of  mur- 
der, as  above,  is  in  no  way  connected  with  a 
commercial  regulation  with  the  Indians.     Ibid. 

130.  An  averment  of  citizenship  in  the  first 
count  of  a  declaration,  to  give  juri.sdiction  to  the 
court  is  sufficient,  the  other  counts  referring  to 
the  first.  Jones  v.  Heaton,  1  M'Lean's  C.  C.  R. 
317. 

131.  A  writ  issued  against  Bennet  and  Stew- 
art; it  was  served  on  Bennet,  and  returned  non 
est  as  to  Stewart.  In  the  declaration  there  was 
no  allegation  of  citizenship  as  to  Stewart.  Held, 
that  the  court  would  sustain  jurisdiction  against 
Bennet.  Morrison  v.  Bennet  et  al.,  1  M'Lean's 
C.  C.  R.  330. 

132.  The  assignees  in  equity  are  necessary 
parties  under  the  decisions  of  the  supreme 
court.  Longworth  v.  Taylor,  1  M'Lean's  C.  C. 
R.  395. 

133.  Jurisdiction  having  vested  in  this  court, 
it  cannot  be  divested  by  any  subsequent  pro- 
ceeding in  a  state  court.  Campbell  v.  Emerson, 
2  M'Lean's  C.  C.  R.  30. 

134.  The  jurisdiction  of  the  territory  of  Mich- 
igan extended  south  to  the  northern  boundary 
of  Ohio,  as  at  first  designated,  and  until  such 
boundary  was  altered  by  the  assent  of  congress. 
This  alteration  cannot  affect  titles  to  land  ac- 
quired under  the  territory.  Piatt  v.  Oliver  and 
Williams,  2  M'Lean's  C.  C.  R.  267. 

135.  Every  government  can  exercise  jurisdic- 
tion over  the  persons  and  property  within  its 
limits,  but  not  beyond  them.  Lincolnx.  Tower, 
2  M'Lean's  C.  C.  R.  473. 

136.  Under  the  act  of  1789,  the  jurisdiction 
of  the  circuit  court  can  only  be  exercised,  as  be- 
tween citiz6n.s,  where  all  the  plaintiffs  could 
each  sue  either  of  the  defendants.  Taylor  v. 
Cook,  2  M'Lean's  C.  C.  R.  516. 

137.  The  act  of  1839  enlarges  the  jurisdic- 
tion, by  enabling  a  defendant,  voluntarily  to 
submit  himself  to  the  jurisdiction,  though  he 
lives  out  of  the  state  where  the  suit  is  brought. 
Ibid. 

138.  The  courts  of  the  United  States  derive 
their  jurisdiction  from  the  constitution  and  laws 
of  the  United  States.  Lorman  v.  Clark,  2 
M'Lean's  C.  C.  R.  568. 

139.  The  laws  of  a  state  are  made  obligatory 
on  the  courts  of  the  United  States  by  adoption. 
Ibid. 
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140.  A  state  cannot  enlarge  or  restrict  the 
jurisdiction  of  the  federal  courts.     Ibid. 

141.  A  creditor's  bill,  authorized  by  the  laws 
of  a  state,  may  be  filed  hi  the  courts  of  the  United 
States.  There  is  no  eulaigement  of  the  jurisdic- 
tion. It  is  the  application  of  the  ordinary  princi- 
ples of  chancery  to  the  enforcement  of  a  new- 
right.     Ibid. 

142.  A  creditor's  bill  may  be  filed  independ- 
ently of  the  statute.     Jbid. 

143.  The  question  of  the  jurisdiction  of  the 
United  States  courts  as  to  parties,  can  only  apply 
as  between  the  very  parties,  who,  by  a  false 
allegation,  are  brought  within  their  jurisdiction. 
If,  therefore,  one  of  several  defendants  admits 
that  his  citizenship  is  rightly  described,  so  as  to 
found  the  jurisdiction  of  the  court  against  him, 
the  other  defendants  have  no  right  to  interfere 
in  the  matter.  Harrison  v.  Urann,  1  Story's  C. 
C.  R.  64. 

144.  Where  a  bill  in  equity  was  brought 
against  several  individuals,  averring,  that  all  of 
them  were  citizens  of  Massachusetts,  and  two 
of  the  defendants  put  in  a  plea,  averring,  that 
their  co-defendant  was  not  a  citizen  of  ]\Iassa- 
chusetts,  it  was  held,  that  the  right  to  contradict 
this  averment  in  the  bill  in  this  respect,  and 
thus  to  oust  the  jurisdiction  of  the  court,  was  a 

Eersonal  privilege  of  that  co-defendant,  of  which 
e  alone  was  entitled  to  avail  himself.     Ibid. 

145.  The  courts  of  the  United  States  will  dis- 
pense with  the  joinder  of  those  persons,  whose 
citizenship,  if  they  were  made  parties  to  the 
suit,  would  oust  the  jurisdiction  of  the  court, 
whenever,  without  prejudice  to  their  rights,  the 
court  can  proceed  to  decide  the  merits  of  the 
case,  as  between  the  other  parties  properly  be- 
fore it.     Ibid. 

146.  An  action  was  instituted  in  the  circuit 
court  of  Mississippi  on  a  bond  given  to  the  go- 
vernor of  Mississippi,  for  the  faithful  perform- 
ance of  his  duty,  by  the  sheriff.  Held^  that  the 
suit  was  maintainable  in  the  circuit  court  of  the 
United  States,  the  governor  being  a  mere  conduit 
for  the  bringing  the  suit.  3I-Nutt,  Governor  of 
Mississippi,  for  the  iise  of  Leggeft  and  others, 
citizens  of  New  York,  v.  Bland  and  others,  2 
Howanl,  14. 

147.  The  record  must  show  the  jurisdiction 
of  a  court  of  limited  jurisdiction.  The  jurisdic- 
tion of  courts  of  general  jurisdiction  is  presumed. 
Grignon's  Lessee  v.Astor  et  al.,  2  Howard,  319. 

148.  The  cases  which  decided  that  the  courts 
of  the  United  States  had  not  jurisdiction  in  suits 
instituted  in  those  courts  by  citizens  of  one  state, 
against  a  corporation  of  another  state,  overruled. 
The  courts  of  the  United  States  have  jurisdiction 
in  such  cases.  Louisville  Railroad  Company  v. 
Letson,  2  Howard,  554. 

149.  A  suit  brought  by  a  citizen  of  one  state 
against  a  corporation,  by  its  corporate  name,  in 
the  state  of  its  locality,  by  which  it  was  created, 
and  where  its  business  is  done,  by  any  of  the 
corporators  who  are  chosen  to  manage  its  affairs, 
is  a  suit,  so  far  as  jurisdiction  is  concerned,  be- 
tween citizens  of  the  state  where  the  suit  is 
brought,  and  a  citizen  of  another  state.     Ibid. 


3.  Juiisdidion  of  the  Supreme  Court  of  the  United 
States. 

GENERAL    PRINCIPLES. 

150.  The  supreme  court  of  the  United  States 
has  no  power  under  the  twenty-fifth  section  of 
the  judiciary  act  of  1789,  to  revise  the  decree 
of  a  state  court,  where  no  question  was  raised 
or  decided  in  the  state  court  upon  the  validity 
or  construction  of  an  act  of  congress;  nor  upon 
the  authority  exercised  under  it,  but  on  a  state 
law  only.     M'Bride  v.Hoey,  11  Peters,  167. 

151.  In  an  action  on  a  penal  bond,  the  judg- 
ment is  for  the  penalty,  and  if  such  judgment 
be  of  sufficient  amount,  to  give  to  the  supreme 
court  jurisdiction  over  the  suit,  it  is  immaterial 
how  much  is  found  to  be  actually  due  by  ver- 
dict. Wilson  V.  Daniel,  3  Dall.  401 ;  1  Cond. 
Rep.  185. 

152.  A  case  which  is  within  the  jurisdiction 
of  the  supreme  court,  on  account  of  the  interest 
a  state  has  in  the  controvensy,  must  be  a  case 
in  which  a  state  is  nominally  or  substantially  a 
party;  it  is  not  sufficient  that  a  state  may  be 
consequentially  affected.  Fowler  v.  Lindsey,  3 
Dall.  411;  1  Cond.  Rep.  189. 

153.  An  act  of  congress  cannot  invest  the  su- 
preme court  with  an  authority  not  warranted  by 
♦he  constitution.  Marbury  \. Madison,  1  Cranch, 
137;  1  Cond.  Rep.  167. 

154.  It  was  necessarily  left  to  the  legislative 
power  to  organize  the  supreme  couit,  to  define 
its  powers  consistently  with  the  constitution  as 
to  its  original  jurisdiction,  and  to  distribute  the 
residue  of  the  judicial  powers  between  the  su- 
preme court  and  the  inferior  courts,  which  it 
was  bound  to  ordain  and  establish;  defining 
their  respective  powers,  whether  original  or  ap- 
pellate, by  which  and  how  it  should  be  exer- 
cised. In  obedience  to  the  injunction  of  the 
constitution,  congress  exercised  their  power  so 
far  as  they  thought  it  necessary  and  proper,  utt- 
der  the  seventeenth  clause  of  the  eighth  section, 
and  first  article,  for  carrying  into  execution  the 
powers  vested  by  the  constitution  in  the  judicial, 
as  well  as  in  all  other  departments  and  officers 
of  the  government  of  the  United  States.  Slate 
of  Rhode  Island  v.  The  State  of  Massachusetts,  12 
Peters,  72. 

155.  A  final  judgment  of  the  supreme  court 
is  conclusive  upon  the  rights  which  it  decides, 
and  no  statute  has  provided  any  process  by 
which  it  can  reverse  its  own  judgments.  If  a 
cause  has  been  remanded  from  the  supreme 
court  to  a  state  court,  and  the  state  court  decline 
or  refuse  to  carry  into  effect  the  mandate  of  the 
supreme  court,  the  supreme  court  will  proceed 
to  a  final  decision  of  the  cause,  and  itself  award 
execution  thereon.  Hunler^s  Lessee  v.  Martin, 
1  Wheat.  304;  3  Cond.  Rep.  575. 

156.  The  judiciary  act  confers  expressly  the 
power  of  general  superintendence  of  interior 
courts  on  the  supreme  court.  No  other  tribunal 
exists  by  which  it  can  be  exercised.  Ex  parte 
Crane  et  al.,  5  Peters,  190. 

157.  The  supreme  court  will  not  exercise  any 
control  over  the  proceedings  of  an  inferior  court 
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of  ihe  United  States,  in  allowing  or  refusing  to 
allow  amendments  in  the  pleadings,  in  cases 
depending  in  those  courts;  but  every  party  in 
such  courts  has  a  right  to  the  judgment  of  the 
supreme  court,  in  a  suit  brought  into  those  courts, 
provided  the  matter  in  dispute  exceeds  the  value 
of  two  thousand  dollars.  Ex  parte  Bradstrcct,  7 
Peters,  634. 

158.  As  the  jurisdiction  of  the  supreme  court 
is  appellate,  it  must  be  shown  to  the  court  that 
the  court  has  the  power  to  award  a  habeas  cor- 
pus, before  one  will  be  granted.  Ex  parte  Mil- 
burn,  9  Peters,  704. 

159.  The  onus  proband!  of  the  amount  in  the 
controversy,  to  establish  the  jurisdiction  in  a 
case  brought  before  the  supreme  court  by  writ 
of  error,  is  upon  the  party  seeking  to  obtain  a 
revision  of  the  case.  He  must  prove  that  the 
value  exceeds  two  thousand  dollars  e.xclusive  of 
costs.  In  this  case,  the  matter  in  question  was 
the  ownership  of  one  negro  woman  and  two 
children,  who  are  slave.s,  and  it  is  not  supposed 
their  value  can  be  equal  to  that  sum.  The  writ 
of  error  was  dismissed.  Hagan  v.  Foison,  9  Pe- 
ters, 160. 

160.  Where  the  penally  of  a  bond  is  more  than 
sufficient  to  confer  jurisdiction,  but  if  the  amount 
really  due  is  below  it,  the  supreme  court  will  not 
entertain  the  suit.  United  States  v.  M'-Dowell,  4 
Cranch.  316;  2Cond.  Rep.  122. 

161.  The  supreme  court  has  jurisdiction  where 
one  party  claims  under  a  grant  from  the  state 
of  New  Hampshire,  and  the  other  under  a  grant 
from  the  state  of  Vermont,  although  at  the  time 
of  the  first  grant  Vermont  was  part  of  New  Hamp- 
shire. Town  of  Pawlct  v.  Clarke  et  al.,  9  Cranch, 
292;  3  Cond.  Rep.  408. 

162.  The  supreme  court  has  no  authority  on  a 
writ  of  error  from  a  state  court,  to  declare  a  state 
law  void  on  account  of  its  collision  with  a  state 
constitution  ;  it  not  being  a  case  embraced  in  the 
judiciary  act,  which  gives  the  power  to  the  su- 
preme court  to  issue  a  writ  of  error  to  the  highest 
judicial  tribunal  of  the  state.  Jackson  v.  Lam- 
phire,  3  Peters,  280. 

ORIGINAL    JURISDICTION    OF  THE  SUPREME  COURT. 

163.  The  supreme  court  has  authority  to  issue 
a  habeas  corpus  where  a  person  is  imprisoned 
under  the  warrant  or  order  of  any  other  court  of 
the  United  States.  Ex  parte  Kearney,  7  Wheat. 
38;  5  Cond.  Rep.  225. 

164.  The  supreme  court  has  not  jurisdiction 
to  issue  a  mandamus  to  a  register  of  a  land-ofhce 
of  the  United  States,  commanding  him  to  enter 
the  application  of  a  party  for  certain  tracts  of 
lan.l,  according  to  the  seventh  section  of  the  act 
of  May  10th, '"ISOO,  ch.  209,  which  mandamus 
had  been  refused  by  the  supreme  court  of  the 
state  of  Ohio,  upon  the  submission  by  the  register 
to  the  jurisdiction  of  that  court,  being  the  highest 
court  of  law  or  equity  in  that  state.  MCluny  v. 
Sdliman,  2  Wheat.  369;  4  Cond.  Rep.  162. 

165.  A  writ  of  error  will  lie  from  the  supreme 
court  upon  the  judgment  of  a  circuit  court  award- 
ing a  peremptory  mandamus  to  restore  to  office  ; 
but  this  can  only  be  when  the  matter  in  contro- 
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versy  is  sufficient  to  give  jurisdiction  to  the  court ; 
and  as  nothing  is  in  controversy  but  the  office, 
its  value  must  be  ascertained  by  the  salary.  Tlie 
Columbian  Insurance  Company  v.  Wheelwright,  7 
Wheat.  534;  5  Cond.  Rep.  334. 

166.  The  supreme  court  has  jurisdiction,  under 
the  constitution  and  laws  of  the  United  St;ites, 
to  bail  a  person  committed  for  trial  on  a  ciinnnal 
charge  by  a  district  judge.  United  Stales  v. 
Hamilton,  3  Dall.  17. 

167.  The  supreme  court  of  the  United  States 
has  no  jurisdiction  of  causes  brought  before  it, 
upon  a  certificate  of  division  of  opinion  of  the 
judges  of  the  circuit  court  for  the  District  of 
Columbia.  The  appellate  jurisdiction,  in  respect 
to  that  court;  extends  only  to  its  final  judgments 
and  decrees.  Ross  v.  Triplelt,  3  Wheat.  600;  4 
Cond.  Rep.  351. 

168.  The  .supreme  court  has  power  to  grant 
the  writ  of  habeas  corpus  ad  subjiciendum.  Ex 
parte  Bollman,  4  Cranch,  75  ;  2  Cond.  Rep.  33. 

169.  The  supreme  court  of  the  United  States 
has  not  jurisdiction  by  habeas  corpus  or  other- 
wise, in  a  case  of  a  criminal  prosecution  insti- 
tuted in  a  circuit  court  of  the  United  States,  for 
the  purpose  of  examining  the  judgment  and  pro- 
ceedings of  that  court  in  such  cases.  Ex  parte 
Tobias  Watkins,  3  Peters,  193. 

170.  The  power  of  the  supreme  court  to  award 
writs  of  habeas  corpus  is  conferred  expressly  on 
the  court  by  the  fourteenth  section  of  the  judi- 
ciary act,  and  has  been  repeatedly  exercised. 
No  doubt  e.xists  respecting  the  power.  No  law 
of  the  United  States  prescribes  the  cases  in  which 
this  great  writ  shall  be  issued,  nor  the  power  of 
the  court  over  the  party  brought  up  by  it.  The 
term  used  in  the  constitution  is  one  which  is 
well  understood  ;  and  the  judiciary  act  authorizes 
the  court,  and  all  the  courts  of  the  United  States, 
and  the  judges  thereof,  to  issue  the  writ  "  for  the 
purpose  of  inquiring  into  the  cause  of  commit- 
ment."    Ibid.  201. 

171.  The  supreme  court  has  power  to  issue  a 
mandamus  directed  to  a  circuit  court  of  the 
United  States,  commanding  the  court  to  sign  a 
bill  of  exceptions  in  a  case  tried  before  such 
court.  Ex  parte  Crane  and  another,  5  Peters, 
190. 

172.  The  judiciary  act,  section  thirteen,  enacts 
that  the  supreme  court  shall  have  power  to  issue 
writs  of  prohibition  to  the  district  courts,  when 
proceeding  as  courts  of  admiralty  and  maritime 
jurisdiction  ;  and  writs  of  mandamus  in  cases 
warranted  by  the  principles  and  usages  of  law, 
to  any  courts  appointed,  or  persons  holding  offices 
under  the  authority  of  the  United  States.  A 
mandamus  to  an  officer  is  said  to  be  the  exercise 
of  original  juristliction;  but  a  mandamus  to  an 
inferior  court  of  the  United  States  is  in  the  nature 
of  appellate  jurisdiction.  A  bill  of  exceptions  is 
the  mode  of  placing  the  law  of  the  case  on  a  re- 
cord, which  is  to  be  brought  before  the  supreme 
court  by  a  writ  of  error.     Ibid. 

173.  That  a  mandamus  to  sign  a  bill  of  excep- 
tions is  "warranted  by  the  principles  and  usages 
of  law,"  is,  we  think,  satisfactorily  proved  by 
the  fact  that  it  is  given  in  England  by  statute; 
for  the  writ  given  by  the  statute  of  Westminster 
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ihe  second,  is  so  in  fact,  and  is  so  toirnt'd  in  the 
books.  Tlie  judiciary  act  speaks  of  usages  of  law 
geneially,  not  of  common  law.  In  England  it  is 
awarded  by  the  chanoellor;  but  in  the  United 
States  it  is  conferred  expie.'^sly  on  the  supreme 
court,  which  e.\ercises  both  common  law  and 
chancery  powers,  is  invested  with  appellate 
power,  and  e.xercises  extensive  control  over  all 
the  courts  of  the  United  States.  We  cannot 
perceive  a  reason  why  the  single  case  of  a  re- 
fusal of  an  inferior  court  to  sign  a  bill  of  excep- 
tions, and  thus  to  place  the  law  of  the  case  on 
the  record,  should  be  withdrawn  from  that  gene- 
ral power  to  issue  writs  of  mandamus  to  interior 
courts,  which  is  conferred  by  statute.     Ibid. 

174.  The  second  section  of  the  third  article 
of  the  constitution,  giving  original  jurisdiction  to 
the  supreme  court  in  cases  affecting  consuls,  does 
not  prevent  the  legislature  from  vesting  a  con- 
current jurisdiction  in  inferior  courts.  United 
Slates  V.  Ravara,  2  Ball.  297. 

175.  The  supreme  court  of  the  United  States 
has  no  jurisdiction  in  the  matter  of  a  bill  filed 
by  the  Cherokee  nation  of  Indians  against  the 
state  of  Georgia,  praying  for  an  injunction  to 
prevent  the  execution  of  certain  laws  passed  by 
the  legislature  of  Georgia,  relative  to  lands  with- 
iji  the  boundaries  of  the  lands  of  the  Cherokee 
nation ;  the  Cherokee  nation  not  being  "a  foreign 
state,'"  in  the  sense  in  which  the  term  "  foreign 
state"  is  used  in  the  constitution  of  the  United 
States.  Cherokee  Nation  v.  The  State  of  Georgia, 
5  Peters,  1. 

176.  The  third  article  of  the  constitution  of 
the  United  States  describes  the  extent  of  the  ju- 
dicial power.  The  second  section  closes  an 
enumeration  of  the  cases  to  which  it  extends, 
with  '•'  controversies  between  a  state  and  the 
citizens  thereof,  and  foreign  states,  citizens  or 
subjects."'  A  subsequent  clause  of  the  same 
section  gives  the  supreme  court  original  jurisdic- 
tion in  all  cases  in  which  a  state  shall  be  a 
party;  the  state  of  Georgia  may  then  certainly 
be  sued  in  the  supreme  court.     Ibid. 

177.  This  bill,  filed  on  behalf  of  the  Chero- 
kees,  seeks  to  restrain  a  state  from  the  forcible 
exercise  of  legislative  power  over  a  neighbour- 
ing people  asserting  their  independence;  their 
right  to  which  the  state  denies.  On  seveial  of 
the  matters  alleged  in  the  bill ;  for  example,  on 
the  laws  making  it  criminal  to  exercise  the  u^ual 
power  of  self-government  in  their  own  country, 
by  the  Cherokee  nation  ;  the  supreme  court  can- 
rot  interpose,  at  least  in  the  form  in  which  those 
matters  are  presented.  That  part  of  the  bill 
which  respects  the  lanil  occupied  by  the  Indians, 
and  prays  the  aid  of  the  court  to  protect  their 
possessions,  may  be  more  doubtful.  The  mere 
question  of  right  might  perhaps  be  decided  by 
the  supreme  court,  in  a  proper  case,  with  proper 
parties.  But  the  court  is  asked  to  do  more  than 
decide  on  the  title.  The  bill  requires  the  court 
to  control  the  legislature  of  Georgia,  and  to  re- 
strain the  exertion  of  its  physical  force.  The 
propriety  of  such  an  interposition  by  the  court 
may  well  be  questioned.  It  savours  too  much 
of  the  exercise  of  political  power,  to  be  within 


the  proper  province  of  the  judicial  department. 
Ibid. 

178.  Congress  has  passed  no  act  for  the  spe- 
cial purpose  of  prt>scribii:g  the  mode  of  proceed- 
ing in  suits  instituted  against  a  slate,  or  in  any 
suit  in  which  the  supreme  court  is  to  exercise 
the  original  jurisdiction  conferred  by  the  consti- 
tution. Slate  of  New  Jersey  v.  The  Slate  of  New 
York,  5  Peters,  284. 

179.  It  has  been  settled,  on  great  deliberation, 
that  th(?  supreme  court  may  exercise  its  original 
jurisdiction  in  suits  airaiiist  a  state,  uml(M'  the 
authority  conferreel  by  the  constitution  and  exist- 
ing acts  of  congress.  The  rule  respecting  the 
process,  the  persons  on  whom  it  is  to  be  served, 
and  the  time  of  service,  is  fixed.  The  course 
of  the  court,  after  due  service  of  process,  has 
also  been  prescribed.     Ibid. 

180.  In  a  suit  in  the  supreme  court,  instituted 
by  a  state  against  another  state  of  the  Union, 
the  service  of  tlie  process  of  the  court  on  the 
governor  and  attorney-general  of  the  state,  sixty 
days  before  the  return  day  of  the  process,  is 
sufficient  service.     Ibid. 

181.  At  a  very  early  period  in  our  judicial 
history  suits  were  instituted  in  the  supreme 
court  against  slates,  and  the  questions  concern- 
ing its  jurisdiction  and  mode  of  proceeding  were 
necessarily  considered.     Ibid. 

182.  Juan  Madrazzo,  a  subject  of  the  king  of 
Spain,  filed  a  libel  praying  admiralty  process 
against  the  state  of  Georgia,  alleging  that  the 
state  was  in  possession  of  a  certain  sum  of  mo- 
ney, the  proceeds  of  the  sale  of  certain  slaves, 
which  had  been  seized  as  illegally  brought  into 
the  state  of  Georgia:  and  which  seizure  had 
been  subsequently,  under  admiralty  proceedings, 
adjudged  to  have  been  illegal,  and  the  right  of 
jNladrazzo  to  the  slaves,  and  the  money  arising 
from  the  sale  thereof,  established  by  the  decision 
of  the  circuit  court  of  the  United  States  for  the 
district  o.f  Georgia.  The  counsel  for  the  peti- 
tioner claimed  that  the  supreme  court  had  juris- 
diction of  the  case,  alleging  that  the  eleventh 
amendment  of  the  constitution  of  the  United 
States,  which  declares  that  the  judicial  power 
of  the  United  States  shall  not  extend  to  any  suits 
in  law  or  equity,  did  not  lake  away  the  jurisdic- 
tion of  the  courts  of  the  United  States,  in  suits 
in  the  admiralty  against  a  state.  Held,  that  this 
is  not  a  case  \^here  property  is  in  custody  of  a 
court  of  admiralty,  or  brought  within  its  juris- 
diction, and  in  the  possession  of  any  private  per- 
son. It  is  a  mere  personal  suit  against  a  state 
to  recover  proceeds  in  its  possession,  and  such  a 
suit  cannot  be  commenced  in  the  supreme  court 
against  a  state.  Ex  parle  Juan  Madrazzo,  7  Pe- 
ters, 627. 

183.  The  amendment  of  the  constitution  of 
the  United  States,  which  declared  that  the  judi- 
cial power  of  the  United  Slates  shall  not  extend 
to  any  suit  in  law  or  equity,  commenced  or  pro- 
secuted against  a  stale,  by  citizens  of  another 
slate,  or  subjects  of  any  foreign  government, 
did  not  affect  suits  by  a  state  against  another 
state;  and  the  mode  of  proceeding  in  such  suits 
is   not  affected   by  that  amendment.     Slate  of 
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Rhode  Island  v.   The  State  of  Massachusetts,  12 
Peters.  657. 

184.  In  the  case  of  Grayson  t-.  The  Slate  of 
Virginia,  a  bill  in  equity  was  filed  against  the 
state,  and  a  subpoena  was  issued,  which  was  re- 
turned, served.  On  a  motion  for  a  distringas,  to 
compel  the  state  to  enter  an  appearance,  the 
court  said:  We  collect  a  general  rule  for  the 
government  of  the  proceedings  of  the  court, 
which  prescribes  an  adoption  of  that  practice 
which  is  founded  on  the  custom  and  usage  of 
courts  of  admiralty  and  equil}',  constituted  on 
similar  principles;  but  the  courts  are  authorized 
to  make  such  deviations  as  are  necessary  to 
adapt  the  process  and  rules  of  the  court  to  the 
peculiar  circumstances  of  the  country,  subject 
to  the  control  of  the  legislature.  The  court 
made  an  order,  that  where  process,  at  common 
law  or  in  equity,  shall  issue  against  a  state,  the 
same  shall  be  served  on  the  governor  or  chief 
executive  magistrate,  and  the  attorney-general 
of  the  state.  Grayson  v.  The  State  of  Vi7-ginia, 
3  Dall.  320;   1  Cond.  Rep.  141. 

185.  An  injunction  was  refused  by  the  su- 
preme court,  on  a  motion  for  an  injunction  to 
prevent  the  execution  of  certain  acts  of  the 
legislature  of  the  state  of  Georgia,  in  the  terri- 
tory of  the  Cherokee  nation  of  Indians,  on  behalf 
of  the  Cherokee  nation ;  they  claiming  to  pro- 
ceed in  the  supreme  court  of  the  United  States 
as  a  foreign  state  against  the  state  of  Georgia, 
under  the  provision  of  the  constitution  of  the 
United  States,  which  gives  to  the  court  jurisdic- 
tion in  controversies  in  which  a  state  of  the 
United  States,  or  the  citizen.s  thereof,  and  a  fo- 
reign slate,  citizens  or  subjects  thereof,  are  par- 
ties. Cherokee  Nation  v.  The  Stale  of  Georgia, 
5  Peters,  1. 

186.  Where  the  words  of  the  constitution  con- 
fer only  appellate  jurisdiction  on  the  supreme 
court,  original  jurisdiction  is  most  certainly  not 
given  ;  but  where  the  words  admit  of  appellate 
jurisdiction,  the  power  to  take  cognizance  of  the 
suit  originally,  does  not  necessarily  negative  the 
power  to  decide  upon  it  on  appeal,  if  it  may 
originate  in  a  different  court.  Cohens  v.  The 
State  of  Virginia,  6  Wheat.  264  ;  5  Cond.  Rep.  90. 

187.  In  every  case  to  which  the  judicial  power 
e.xlends,  and  in  which  original  jurisdiction  is  not 
expressly  given,  that  judicial  power  shall  be  ex- 
ercised in  the  appellate,  and  only  in  the  appellate 
form.  The  original  jurisdiction  of  the  suprerne 
court  cannot  be  enlarged,  but  its  appellate  juri.s- 
diction  may  be  exercised  in  every  case  cogniza- 
ble under  the  third  article  of  the  constitution  of 
the  United  States,  in  the  courts  of  the  United 
.States  in  which  original  jurisdiction  can  be  exer- 
cised.    Ibid. 

188.  In  those  cases  in  which  original  juris- 
diction is  given  to  the  supreme  court,  the  judi- 
cial power  cannot  be  exercised  in  its  appellate 
form.  In  every  other  case  the  jurisdiction  is  to 
be  exercised  in  the  original  or  appellate  form,  or 
both,  as  thi"  wisdom  of  congress  may  direct. 
With  the  exception  of  those  cases  in  which  ori- 
ginal jurisdiction  is  given  to  the  supreme  court, 
there  is  none  to  which  the  judicial  power  ex- 
tends from  which  the  original  jurisdiction  of  the 


inferior  courts  is  excluded  by  the  constitution. 
Osborn  et  al.  v.  The  Bank  of  the  United  States,  9 
Wheat.  738;  5  Cond.  Rep.  741. 

189.  The  constitution  establishes  the  supreme 
court,  and  defines  its  jurisdiction.  It  enumerates 
cases  in  which  jurisdiction  is  original  and  exclu- 
sive, and  then  defines  that  which  is  appellate; 
but  it  does  not  intimate  that  in  any  such  case 
the  power  cannot  be  e.xercised  in  its  orisinal 
form,  by  courts  of  original  jurisdiction.     Ibid. 

190.  If  a  state  cannot  sue  at  law  for  a  right 
of  sovereignly  and  jurisdiction,  yet  it  seems 
that  it  might  file  a  bill  in  equity  against  the 
state,  contesting  its  claims  in  the  supreme  court 
of  the  United  States,  praying  to  be  quieted  as  to 
the  boundary  of  the  disputed  territories;  and 
the  court,  in  order  to  effectuate  justice,  might 
appoint  commissioners  to  ascertain  and  report 
those  boundaries.  New  York  v.  Connecticut,  4 
Dall.  1;   1  Cond.  Rep.  203. 

191.  A  bill  was  filed  by  the  state  of  Rhode 
Island  against  the  state  of  Massachusetts,  for 
the  purpose  of  a  settlement  of  boundary  between 
the  two  states.  The  state  of  Massachusetts  ap- 
peared, and  filed  a  plea  to  the  jurisdiction  of  the 
supreme  court.  The  court,  after  the  argument 
of  a  motion  to  dismiss  the  bill  for  want  of  juris- 
diction, sustained  the  proceedings,  and  decided 
that  the  court  had  jurisdiction  of  the  case.  A 
motion  was  then  made,  by  the  counsel  for  the 
state  of  Massachusetts,  for  leave  to  withdraw 
the  plea  filed  in  the  case,  and  also  to  withdraw^ 
the  appearance.  By  the  court: — The  practice 
must  be  well  settled  that  in  suils  against  a  state, 
if  the  slate  shall  refuse  or  neglect  to  appear 
upon  due  service  of  process,  no  coercive  mea- 
sures will  be  taken  to  compel  appearance;  but 
the  complainant  or  plaintiff  will  be  allowed  to 
proceed  ex  parte.  If  upon  this  view  of  the  case, 
the  counsel  of  the  stale  of  Massachusetts  shall 
elect  to  w'ithdraw  the  appearance  heretofore  en- 
tered, leave  will  be  accordingly  given.  State  of 
Rhode  Island  v.  The  State  of  Massachusetts,  12 
Peters,  72. 

192.  The  slates  composing  the  United  Slates, 
in  their  highest  sovereign  capacity,  in  the  con- 
vention of  the  people  thereof,  on  whom,  by  the 
revolution,  the  prerogative  of  the  crown,  and  the 
transcendent  power  of  the  parliament  of  Eng- 
land devolved,  in  a  plenitude  unimpaired  by  any 
act,  and  controllable  by  no  authority,  adopted 
the  constitution,  by  which  they  respectively 
made  to  the  United  Slates  a  grant  of  judicial 
power  over  controversies  between  two  or  more 
states.  By  the  constitution  it  was  ordained  that 
this  judicial  power,  in  cases  where  a  state  was 
a  party,  should  be  exercised  by  the  supreme 
court  as  one  of  original  jurisdiction.  The  slates 
waived  their  exemption  from  judicial  power,  as 
sovereigns,  by  original  and  inherent  right,  by 
their  own  grant,  and  over  themselves  in  such 
cases;  but  which  they  would  not  grant  to  any 
inferior  tribunal.     Ibid. 

193.  The  proceeding  by  a  state  against  a  state 
to  settle  a  question  of  boundary,  is  by  bill  to  be 
quieted  as  to  the  boundary  of  the  disputed  terri- 
tory.    Ibid. 

194.  The  supreme  court  has  a  right  to  juris- 
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tlictioii  wliere  a  bill  has  been  filoil  lor  the  aiijiisl- 
nieiit  and  sellli'inoiit  of  the  boumlary  Hue  be- 
tween two  states;  the  object  of  the  bill  not 
being  to  disturb  the  title  to  property,  granted  by 
the  state  holding  possession  within  the  disputed 
territory.     Jbid. 

195.  The  words  of  the  constitution  relative  to 
the  original  jurisdiction  of  the  supreme  court, 
"controversies  between  two  or  more  states," 
'■'all  controversies  of  a  civil  nature  where  a  state 
is  a  party,"  are  broad,  comprehensive  terms ;  by 
no  obvious  meaning  or  necessary  implication 
excluding  those  which  relate  to  the  title,  boun- 
dary, jurisdiction  or  sovereignty  of  a  state.  The 
judiciary  act  makes  certain  exceptions,  which 
apply  only  to  cases  of  private  persons,  and  can- 
not embrace  a  case  of  a  state  aaainst  a  state. 
Ibid. 

196.  The  original  jurisdiction  of  the  supreme 
court  extends  to  the  settlement  of  questions  of 
boundary  between  two  or  more  states,  in  suits 
instituted  in  that  court  by  a  state  against  a  state. 
Ibid. 

197.  The  authority  given  by  the  act  establish- 
ing the  judicial  courts  of  the  United  States,  to 
the  supreme  court  to  issue  writs  of  mandamus 
to  public  officers,  is  not  warranted  by  the  con- 
stitution. Marbury  v.  Madison,  1  Cranch,  137; 
1  Cond.  Rep.  267. 

198.  An  indictment  under  the  twenty-seventh 
section  of  the  act  of  April  30,  1790,  ch.  36,  for 
violation  of  the  laws  of  nations,  by  offering  vio- 
lence to  the  person  of  a  foreign  minister,  is  not 
'•'a  case  affecting  ambassadors  or  other  public 
ministers:"  of  which  cases,  by  the  constitution 
of  the  United  States,  the  supreme  court  has  ori- 
ginal jurisdiction.  United  States  v.  Ortega,  11 
Wheat.  467;  6  Cond.  Rep.  394. 

199.  The  constitution,  article  third,  section 
second,  provides,  that,  "in  all  cases  affecting 
ambassadors,  other  public  ministers  and  consuls, 
and  those  in  which  a  state  shall  be  party,  the 
supreme  court  shall  have  original  jurisdiction." 
A  case,  which  belongs  to  the  jurisdiction  of  the 
supreme  court,  on  account  of  the  interest  which 
a  state  has  in  the  controversy,  must  be  a  case 
in  which  a  state  is,  either  nominally  or  substan- 
tially, a  party.  Fowler  et  al.  v.  Lindsey  ct  al.,  3 
Dall.  411. 

200.  It  is  not  sufficient,  that  a  state  may  be 
consequentially  affected ;  for.  in  such  a  case,  (as 
where  the  grants  of  different  states  are  brought 
into  litigation.)  the  circuit  court  has  clearly  a 
jurisdiction.     Ibid. 

201.  A  controversy  relative  to  soil  or  jurisdic- 
tion between  two  states,  occurring  in  a  suit  be- 
tween two  individuals,  to  which  neither  of  the 
states  is  a  party,  is  not  a  case  within  the  original 
jurisdiction  of  the  supreme  court.  If,  in  such  a 
case,  either  of  the  two  states  have  the  right  of 
soil;  they  may  contest  it,  at  any  time,  in  this 
court,  notwithstanding  a  decision  in  the  suit  be- 
tween the  individuals.  And  though  the  states 
may  have  parted  with  the  right  of  soil,  still  the 
right  of  jurisdiction  is  unimpaired.     Ibid. 

202.  A  stale,  not  being  a  party  to  an  eject- 
ment, brought  in  the  circuit  court  by  private  in- 
dividuals, nor  interested  in  its  decision,  is  not 


entitled  loan  injunction  from  llie  supreme  court, 
on  a  general  claim  of  soil  and  jurisdiction  in- 
volved in  the  private  suit.  Neiv  York  v.  Connec- 
ticut, 4  Dall.  3. 

203.  Although  a  mandamus  may  be  directed 
to  other  courts  in  the  exercise  of  the  appellate 
jurisdiction  of  this  court,  yet  to  issue  .such  a 
writ  to  an  ofiicer  for  the  delivery  of  a  paper, 
such  as  a  commission  to  a  public  officer,  is  is 
effect  the  same  as  to  sustain  an  original  actior 
for  that  paper,  and  therefore  belongs  not  to  ap- 
pellate but  to  original  jurisdiction.  Marbury  v. 
Madison,  1  Cranch,  137;   1  Cond.  Rep.  267. 

APPELLATE  JURISDICTION  OF  THE  SUPUEME  COURT. 

204.  No  writ  of  error  lies  to  the  supreme  court, 
to  reverse  the  judgment  of  a  circuit  court,  in  a 
civil  action,  carried  from  the  district  court  to  the 
circuit  court  by  writ  of  error.  United  Stales  v. 
Guodivin,  7  Cranch,  108;  2  Cond.  Rep.  434. 

205.  The  constitution  provides,  art.  3,  sec.  2, 
"that  in  all  cases  affecting  ambassadors,  other 
public  ministers,  and  consuls,  and  those  in  which 
a  state  shall  be  a  party,  the  supreme  court  shall 
have  original  jurisdiction.  In  all  other  cases" 
(within  the  judicial  power  of  the  United  Slates) 
"  the  supreme  court  shall  have  appellate  juris- 
diction, both  as  to  law  and  fact,  w-ith  such  ex- 
ceptions, and  under  such  regulations  as  the  con- 
gress shall  make."  Unless  congress  has  pro- 
vided a  rule  to  regulate  the  proceedings  of  the 
supreme  court,  as  to  its  appellate  jurisdiction, 
the  court  cannot  exercise  that  jurisdiction;  and 
if  a  rule  is  provided  by  congress  the  court  can- 
not depart  from  it.  Wiscart  v.  Dauchy,  3  Diill. 
321  ;  1  Cond.  Rep.  144. 

206.  The  appellate  jurisdiction  of  the  court 
may  be  exercised  in  all  other  cases  than  those 
in  which  it  has  original  jurisdiction,  and  there  is 
nothing  in  the  constitution  to  restrain  its  e.xercise 
over  state  tribunals  in  the  enumerated  cases. 
Ibid. 

207.  An  appeal,  in  a  criminal  case,  does  not 
lie  to  the  supreme  court  from  the  circuit  court 
of  the  District  of  Columbia.  United  States  v. 
Moore,  3  Cranch,  159;   1  Cond.  Rep.  480. 

208.  But  when  the  opinions  of  the  circuit  court 
judges  differ,  except  in  the  District  of  Columbia, 
the  point  maybe  certified  to  the  supreme  couit. 
Ibid. 

209.  In  those  cases  in  which  original  jurisdic- 
tion is  given  to  the  supreme  court,  the  judicial 
power  of  the  United  States  cannot  be  exercised 
in  its  appellate  form.  Osborn  v.  The  Bank  of  the 
United  States,  9  Wheat.  738  ;  5  Cond.  Rep.  741. 

210.  In  an  action  of  ejectment  between  two 
citizens  of  a  state  for  lands  in  the  state,  if  the 
defendant  sets  up  an  outstanding  title  in  a  British 
subject,  which  he  contends  is  protected  by  the 
treaty  of  1794,  and  that,  therefore,  the  title  is 
out  of  the  plaintiff,  and  the  highest  court  of  law 
or  equity  of  the  state  decides  against  ihe  title 
thus  set  up,  it  is  not  a  case  in  which  a  writ  of 
error  lies  to  the  supreme  court,  under  the  judi- 
ciary act  of  1789,  ch.  20,  sec.  25.  Owings  v. 
Norwood's  Lessee,  5  Cranch,  344 ;  2  Cond.  Rep. 
275. 

211.  The  supreme  court  has  jurisdiction  where 
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the  treaty  is  drawn  in  question,  whether  inci- 
dentally 01  directly.  Wherever  a  righi  grows 
out  of,  or  is  protected  by  a  treaty,  it  is  sanctioned 
against  all  the  laws  and  judicial  decisions  of  the 
states ;  and  whoever  may  have  this  right  is  to 
be  protected.     Ibid. 

212.  The  appellate  jurisdiction  of  the  supreme 
court  extentis  to  a  final  judgment  or  decree  in 
any  suit  in  the  highest  court  of  law  or  equity  of 
a  state,  where  is  drawn  in  question  the  validity 
of  a  treaty  or  statute,  or  an  authority  exercised 
under  the  United  States,  and  the  decision  is 
against  their  validity;  or  where  is  drawn  in 
question  the  validity  of  a  statute  of,  or  an  au- 
thority exercised  under  any  state,  on  the  ground 
of  their  being  repugnant  to  the  constitution, 
treaties,  or  laws  of  the  United  States,  and  the 
decision  is  in  favour  of  their  validity;  or  of  the 
constitution,  or  of  a  treaty  or  statute  of,  or  a 
commission  held  under  the  United  States,  and 
the  decision  is  against  the  title,  right,  privilege, 
or  exemption  specially  set  up  or  claimed  by 
either  party,  under  such  clause  of  the  constitu- 
tion, treaty,  statute,  or  commission.  Martin  v. 
Hiinterh  Lessee,  1  Wheat.  304;  3  Cond.  Rep. 
575. 

213.  The  supreme  court  has  no  jurisdiction 
upon  a  writ  of  error  to  a  state  court,  under  the 
twenty-fifth  section  of  the  act  of  1789,  if  the  de- 
cision of  the  state  court  be  in  favour  of  the  pri- 
vilege claimed  under  the  act  of  congress.  Gor- 
don V.  Cahlcleudi,  3  Cranch,  268;  1  Cond.  Rep. 
524. 

214.  The  supreme  court  has  no  appellate  ju- 
risdiction confided  to  it  in  crimmal  cases  by  the 
laws  of  the  United  States,  and  it  cannot  revise 
the  judgments  of  the  circuit  courts  by  writ  of 
error,  in  any  case  where  a  party  has  been  con- 
victed of  a  public  ofTence.  Ex  parte  Kearney, 
7  Wheat.  38  ;  5  Cond.  Rep.  225. 

215.  Maryland. — A  writ  of  error  lies  from  the 
supreme  court  of  the  United  States  to  the  highest 
court  of  a  state,  in  a  case  where  the  question  is 
whether  a  confiscation  under  a  law  of  the  state 
was  complete,  before  the  treaty  of  peace  with 
Great  Britain.  Smith  v.  The  State  of  Maryland, 
6  Cranch,  286  ;  2  Cond.  Rep.  377. 

216.  No  writ  of  error  lies  to  the  highest  court 
of  law  or  equity  of  a  state,  under  the  twenty- 
fifth  section  of  ihe  judiciary  act  of  1789,  unless 
there  is  something  apparent  on  the  record  bring- 
ing the  case  within  the  appellate  jurisdiction  of 
the  supreme  court.  Inglce  v.  Coolidse,  2  Wheat. 
363;  4  Cond.  Rep.  155. 

217.  Under  the  twenty-fifth  section  of  the  ju- 
diciary act  of  1789,  ch.  20,  giving  an  appellate 
jurisdiction  to  the  supreme  court  of  the  United 
States,  from  the  final  judgment  or  decree  of  the 
highest  court  of  law  or  equity  of  a  state,  the 
writ  of  error  may  be  directed  to  any  court  in 
which  the  record  and  judgment  on  which  it  is 
to  act  may  be  found  ;  and  if  the  record  has  been 
remitted  by  the  highest  court.  &c.,  to  another 
court  of  the  state,  it  may  be  brought  by  the  writ 
of  error  from  that  court.  Gelston  et  al.  v.  Hoyt, 
3  Wheat.  246;  4  Cond.  Rep.  244. 

218.  By  a  rule  of  the  supreme  court,  the  re- 
turn of  a  copy  of  the  record  of  the  proper  state 
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court,  under  the  seal  of  that  court,  annexed  to 
the  writ  of  error,  is  a  sufficient  compliance  with 
the  mandate  of  the  writ.  Martin  v.  Hunter^s 
Lessee,  1  Wheat.  304;  3  Cond.  Rep.  575. 

219.  The  supreme  court  has  jurisdiction,  in 
cases  of  appeals  from  the  orphans'  court,  through 
the  circuit  court  for  the  county  of  Washingtor 
by  virtue  of  the  act  of  congress  of  February 
14th,  1804,  and  by  the  act  of  congress  subse- 
quently passed,  the  matter  in  dispute,  exclusive 
of  costs,  must  exceed  the  value  of  one  thousand 
dollars,  in  order  to  entitle  the  party  to  an  appeal. 
Nicholls  et  al.  v.  Hodgeh  Ex'rs,  1  Peters,  562. 

220.  A  case  may  be  brought  to  the  supreme 
court  of  the  United  States,  from  the  highest 
court  of  law  or  equity  in  a  state,  under  the 
twenty-fifth  section  of  the  judiciary  act  of  1789, 
ch.  20,  by  a  writ  of  error  issued  by  the  clerk  of 
a  circuit  court  in  the  form  prescribed  under  the 
ninth  section  of  the  act  of  May  8th,  1792,  ch. 
137;  and  it  is  not  necessary  that,  in  such  case, 
the  writ  itself  should  state  that  it  issued  upon  a 
final  judgment,  or  that  the  court  to  which  it  is 
issued  is  the  highest  court  to  which  a  decision 
of  the  suit  could  be  had.  Buel  et  al.  v.  Van  Ness, 
8  Wheat.  312 ;  5  Cond.  Rep.  455. 

221.  Where  a  cause  is  brought  to  the  supreme 
court,  by  writ  of  error  or  appeal,  from  the  highest 
court  of  law  or  equity  in  a  state,  under  the 
twenty-fifth  section  of  the  judiciary  act  of  1789, 
ch.  20,  upon  the  ground  that  the  validity  of  a 
statute  of  the  United  States  was  drawn  in  ques- 
tion, and  that  the  decision  of  the  state  court  was 
against  its  validity,  &c.,  or  that  the  validity  of 
the  statute  of  the  state  was  drawn  in  question, 
as  repugnant  to  the  constitution  of  the  United 
States,  and  the  decision  was  in  favour  of  its  va- 
lidity, it  must  appear  by  the  record  that  the  va- 
lidity of  the  act  of  congress,  or  the  constitution- 
ality of  the  state  law,  was  drawn  in  question. 
But  it  is  not  required  that  the  record  should,  in 
terms,  state  a  misconstruction  of  the  act  of  con- 
gress, or  that  it  was  drawn  in  question ;  it  is  suf- 
ficient that  the  record  should  show  that  an  act 
of  congress  was  applicable  to  the  case.  Miller 
V.  Nicholls,  4  Wheat.  311 ;  4  Cond.  Rep.  465. 

222.  Where  a  party  claiming  a  title  to  lands 
under  an  act  of  congress,  brought  a  bill  for  a 
conveyance,  and  stated  several  equitable  circum- 
stances in  aid  of  his  title,  and  the  state  court  in 
which  the  suit  was  brought  dismissed  the  bill, 
and  the  cause  was  brought  to  the  supreme  court 
of  the  United  States  by  appeal,  under  the  twen- 
ty-fifth section  of  the  judiciary  act  of  September 
24th.  1789,  ch.  20,  on  the  ground  of  an  alleged 
misconstruction  of  the  act  of  congress  by  the 
state  court,  the  supreme  court  could  not  take 
into  consideration  any  distinct  equity  arising  out 
of  the  contracts  or  transactions  of  the  parties, 
and  creating  a  new  and  independent  title,  but 
was  confined  to  an  examination  of  the  title  as 
depending  upon  the  construction  of  the  act  of 
congress.  Matlhcivs  v.  Zane  etal.,  7  Wheat.  164; 
5  Cond.  Rep.  265. 

223.  It  is  oidy  when  the  state  court  decides 
against  the  claim  set  up  under  a  law  of  the 
United  States,  that  appellate  jurisdiction  is  given 
to    the    supreme    court   from    state    decisions. 
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MChtmj  V.  SilUma)),  6  Wheat.  598  ;  5  Coiid.  Rep. 
197. 

224.  Tlie  supreme  court  of  the  Uiiiteil  States 
ha.-^  no  jiuisdicliou  under  llie  iwenty-lifth  section 
of  tlie  judiciary  act  of  1789,  ch.  20,  uidess  the 
judizriienl  or  decree  of  the  slate  court  be  a  linal 
decree.  A  judgment  reversing  that  of  an  inferior 
court,  and  awarding  a  venire  facias  de  novo,  is 
not  a  linal  judgment.  Ilouslon  v.  Moore,  4  Wheat. 
433  ;  4  Cond.'^Kep.  268. 

225.  The  appellate  power  of  the  United  States 
extends  to  cases  peniling  in  the  state  courts; 
and  the  twenty-liflh  section  of  the  judiciary  act, 
which  authorizes  the  exercise  of  this  jurisdic- 
tion in  the  specified  cases  by  a  writ  of  error,  is 
supported  by  the  letter  and  spirit  of  the  consjti- 
tution.  Mar'litiv.  Hunter,  1  Wheat.  304;  3Cond. 
Rep.  575. 

226.  If  a  cause  has  been  remanded  from  the 
supreme  to  a  state  court,  and  the  state  court 
decline  or  refuse  to  cany  into  effect  the  man- 
date of  the  supreme  court,  the  supreme  court 
will  proceed  to  a  linal  decision  of  the  cause,  and 
itseU  award  execution  thereon.     Ibid.  353. 

227.  If  ihe  construction  or  validity  of  a  treaty 
of  the  United  States  is  drawn  in  question  in  the 
state  courts,  and  the  decision  is  against  its  va- 
lidity, or  the  title  specially  set  up  by  either  party 
under  the  treaty,  the  supreme  court  has  juris- 
diction to  ascertain  that  title,  and  to  determine 
its  legal  meaning,  and  is  not  confined  to  the 
abstract  construction  of  the  treaty  itself.  Ihid. 
358. 

228.  The  second  article  of  the  constitution 
of  the  United  States  enables  the  judicial  depart- 
ment to  exercise  jurisdiction  to  the  full  extent  of 
the  constitution,  laws,  and  treaties  of  the  United 
States,  when  any  question  respecting  them  shall 
assume  such  a  form  that  the  judicial  power  is 
capable  of  acting  on  it.  That  power  is  capable 
of  acting  only  when  the  subject  is  submitted  to 
it  by  a  party  who  asserts  his  rights  in  the  form 
prescribed  by  law.  It  then  becomes  "a  case." 
Osborn  v.  The  Bank  of  the  United  States,  9  Wheat. 
738;  5  Cond.  Rep.  741. 

229.  If  it  were  sufficient  to  withdraw  a  case 
brought  from  a  slate  court,  from  the  revisory 
jurisdiction  of  the  supreme  court,  because  seve- 
ral questions  may  arise  in  it  on  general  principles 
of  law,  and  not  on  any  act  of  congress,  almost 
every  case,  involving  the  construction  of  a  law, 
would  be  withdrawn  :  and  a  clause  in  the  con- 
stitution relating  to  a  subject  of  vital  importance 
to  the  government,  and  expressed  in  the  most 
comprehensive  terms,  would  be  construed  to 
mean  nothing.  There  is  scarcely  any  case,  every 
part  of  which  depends  on  the  constitution,  laws, 
or  treaties  of  the  United  Stales.  The  questions, 
whether  the  fact  alleged  as  the  foundation  of  the 
act  be  real  or  fictitious;  whether  the  conduct  of 
the  plaintiff  has  been  such  as  to  entitle  him  to 
maintain  his  action;  whether  his  right  is  barred; 
w  hether  he  has  received  satisfaction,  or  in  any 
manner  released  his  claims,  are  questions,  some 
or  all  of  which  may  occur  in  every  case;  and  if 
their  existence  be  sufficient  to  arrest  ihe  juris- 
diction of  the  cr)urt,  words  which  seem  intended 
to  be  as  extensive  as  the  constitntioii,  laws,  and 


treaties  of  the  Union  ;  which  seem  designed  to 
give  the  courts  of  the  government  the  construc- 
tion of  all  its  acts,  so  far  as  they  alfect  the  rights 
of  iniliviilnals,  woukl  be  reduced  to  almost  no- 
thing.    Ibid. 

230.  Under  the  twenty-fifth  section  of  the  judi- 
ciary act  of  September  24lh,  1789,  ch.  20,  where 
the  construction  ol'  any  clause  in  the  constitu- 
tion, or  any  statute  of  the  United  States  is  drawn 
in  question,  in  any  suit  in  a  state  court,  the  de- 
cision must  be  against  the  title  or  right  set  up 
by  the  party  under  such  clause  of  the  constitu- 
tion or  statute,  otherwise  the  supreme  court  has 
no  appellate  jurisdiction  in  the  ca.se.  It  is  not 
sufficient  that  the  construction  of  the  statute 
was  drawn  in  question,  and  that  the  decision 
was  against  the  title  of  the  party;  it  must  ap- 
pear that  his  title  depended  upon  the  statute. 
Williams  v.  Norris,  12  Wheat.  117  ;  6  Cond.  Rep. 
462. 

231.  Under  the  twentieth  section  of  the  judi- 
ciary act  of  September  24lh,  1789,  ch.  20",  the 
supreme  court  has  no  appellate  jurisdiction  from 
the  final  judg.ment  of  the  highest  court  of  a  slate, 
in  a  suit  where  is  drawn  in  question  the  con- 
struction of  a  statute  of,  or  a  commission  held 
under  the  United  States,  unless  some  right,  title, 
privilege,  or  exemption,  under  such  slaiule,  be 
specially  set  up  by  the  party,  and  the  decision 
be  against  the  claim  so  made  by  him.  Montgo- 
mery V.  Hernandez  et  ah,  12  Wlieat.  129;  6  Cond. 
Rep.  475. 

232.  It  is  no  objection  to  the  exercise  of  the 
appellate  jnrisiliction  of  the  supreme  court,  that 
one  of  the  parties  is  a  stale,  ami  the  other  a 
citizen  of  that  stale.  Cohens  v.  Virginia,  6  Wheat. 
264  ;  5  Cond.  Rep.  90. 

233.  A  case  in  law  or  equity  consists  of  the 
rights  of  one  party  as  well  as  of  the  other,  and 
is  said  to  arise  under  the  constitution,  or  a  law 
of  the  United  States,  whenever  its  correct  deci- 
sion depends  on  the  construction  of  either.  Ibid. 

234.  Where  a  state  obtains  a  judgment  against 
an  individual,  and  the  court  rendering  such  judg- 
ment, overrules  a  tielence  set  up  under  the  con- 
stitution or  laws  of  the  United  States,  the  trans- 
fer of  the  record  into  the  supreme  court,  for  the 
sole  purpose  of  inquiring  whether  ihe  judgment 
violates  the  constitution  or  laws  of  the  United 
Slates,  cannot  be  denominated  a  suit  cornmenced 
or  prosecuted  against  the  state,  whose  judgment 
is  so  far  re-examined,  within  the  eleventh  amend- 
ment of  the  constitution  of  the  United  States. 
Ihid. 

235.  A  decree  of  the  highest  court  of  equity 
of  a  state,  affirming  the  decretal  order  of  an  in- 
ferior court  of  equity  of  the  same  slate,  refusing 
to  dissolve  an  injunction  graiued  on  the  filing  of 
the  bill,  is  not  a  final  decree  within  the  twenty- 
fifth  section  of  the  judiciary  act  of  1789,  ch.  20, 
from  which  an  appeal  lies  to  the  supreme  court 
of  the  United  States.  Gibbons  v.  Ogden,  6  Wheat. 
448;  5  Cond.  Rep.  134. 

236.  The  po'wer  of  the  supreme  court  to  revise 
the  judgment  of  state  tribunals,  depends  on  the 
twenty-fifth  section  of  the  judiciary  act.  That 
section  enacts,  "that  a  final  judgment  or  decree 
in  any  suit  in  the  highest  comt  of  hnv  or  equitv 
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of  a  state,  in  which  a  decision  in  the  slate  could 
be  had,"  wh'^re  is  drawn  in  question  the  validity 
of  a  statute,  or  of  an  authority  exercised  under 
any  state,  on  the  ground  of  their  being  repug- 
nant to  the  constitution,  treaties,  or  laws  of  the 
United  States,  and  the  decision  is  in  favour  of 
their  validity,  "may  be  re-examined,  and  re- 
versed or  affirmed  in  the  supreme  court  of  the 
United  States."  Weston  v.  The  City  Council  of 
Charleston,  2  Peters,  449. 

237.  The  city  council  of  Charleston,  exercising 
an  authority  under  the  state  of  South  Carolina, 
enacted  an  ordinance  by  which  a  tax  was  im- 
posed on  the  six  and  seven  percent,  stock  of  the 
United  States:  and  in  the  court  of  common  pleas 
of  the  Charleston  district,  an  application  was 
made  for  a  prohibition  to  restrain  them  from 
levying  the  tax,  on  the  ground  that  the  ordinance 
violated  the  constitution  of  the  United  States. 
The  prohibition  was  granted,  and  the  proceedings 
in  the  case  were  removed  to  the  constitutional 
coiwt,  the  highest  court  of  law  of  the  state  ;  and 
in  that  court  it  was  held  that  the  ordinance  did 
not  violate  the  constitution  of  the  United  States; 
and  a  writ  of  error  was  prosecuted  on  this  deci- 
sion to  the  supreme  court.  Held,  that  the  ques- 
tion decided  by  the  constitutional  court  was  the 
very  question  on  which  the  revising  power  of  the 
supreme  court  is  to  be  exercised.     Ibid.  464. 

238.  A  writ  of  error  to  the  supreme  court  may 
be  prosecuted,  where,  by  the  judgment  of  the 
highest  court  of  the  state  of  South  Carolina,  a 
prohibition  issued  in  a  state  court,  to  prevent  the 
levying  of  a  tax  which  was  imposed  by  a  law 
repugnant  to  the  constitution  of  the  United  States, 
was  refused  by  the  state  courts,  on  the  ground 
that  the  law  was  not  so  repugnant  to  the  consti- 
tution. The  term  suit  is  certainly  a  very  com- 
prehensive one,  and  is  understood  to  apply  to 
any  proceeding  in  a  court  of  justice,  in  which  an 
individual  pursues  that  remedy  in  a  court  of  jus- 
tice which  the  law  affords  him.  The  words 
"final  judgment,"  in  the  25th  section  of  the  ju- 
diciary act,  must  be  understood  as  applying  to 
all  judgments  and  decrees  which  determine  the 
particular  cause;  and  it  is  not  required  that  such 
judgments  shall  finally  decide  upon  the  rights 
which  are  litigated,  that  the  same  shall  be  with- 
in the  purview  of  the  section.     Ibid. 

239.  In  the  construction  of  the  25ih  section  of 
the  judiciary  act,  passed  24th  September,  1789, 
the  supreme  court  has  never  required  that  the 
treaty  or  act  of  congress  under  which  the  party 
claims,  who  brings  the  final  judgment  of  a  state 
court  into  review  before  the  court,  should  have 
been  spread  upon  the  record.  It  has  always 
deemed  it  essential  to  the  exercise  of  jurisdic- 
tion, in  such  a  case,  that  the  record  should  show 
a  complete  title,  under  the  treaty  or  act  of  con- 
gress, and  that  the  judgment  of  the  court  is  in 
violation  of  that  treaty  or  act.  Hickie  v.  Starke 
et  al.,  1  Peters,  94. 

240.  Objections  to  the  jurisdiction  of  the  su- 
preme court  have  been  frequently  made,  on  the 
ground  that  there  was  nothing  apparent  on  the 
record  to  raise  the  question,  whether  the  court 
from  which  the  case  hail  been  brought,  had  de- 
i-ided  upon  the  constitutionality  of  a  laiv.  so  that 


the  case  was  within  the  provisions  of  the  25th 
section  of  the  juiliciary  act  of  1789.  This  has 
given  occasion  for  a  critical  examination  of  the 
section,  which  has  resulted  in  the  adoption  of 
certain  principles  of  construction  applicable  to  it. 
One  of  those  principles  is.  that  if  the  repugnancy 
of  a  statute  of  a  state  to  the  constitution  of  the 
United  States  was  drawn  into  question,  or  if  that 
question  was  applicable  to  the  case,  the  supreme 
court  has  jurisdiction  of  the  cause;  although  the 
record  should  not,  in  terms,  state  a  misconstruc- 
tion of  the  constitution  of  the  United  States,  or 
that  the  repugnancy  of  the  statute  of  the  state 
to  any  part  of  that  constitution  was  drawn  into 
question.     Salterlee  v.  Mattheu-son,  2  Peters,  380. 

241.  The  supreme  court  has  frequently  de- 
cided, that  to  sustain  this  jurisdiction  in  appeals, 
and  writs  of  error,  it  is  not  necessary  to  state,  in 
terms  upon  the  record,  that  the  constitution,  or  a 
law  of  the  United  States,  was  drawn  in  question. 
It  is  sufficient  to  bring  the  case  within  the  25lh 
section  of  the  judiciary  act,  if  the  record  show? 
that  the  constitution,  or  a  law  of  the  United  States 
must  have  been  misconstrued,  or  the  decision 
could  not  have  been  made;  or  that  the  constitu- 
tionality of  a  state  law  was  questioned,  and  the 
decision  was  in  favour  of  the  party  claiming 
under  such  law.  Wilson  et  al.  v.  Black  Bird 
Creek  Marsh  Co.,  2  Peters,  241. 

242.  It  has  often  been  decided  in  the  supreme 
court,  that  it  is  not  necessary  that  it  shall  appear 
in  terms  upon  the  record,  that  the  question  was 
presented  in  the  state  court  whether  the  case 
was  within  the  purview  of  the  26th  section  of 
the  judiciary  act  of  1789,  to  give  jurisdiction  to 
the  court,  in  a  case  removed  from  a  state  court  : 
it  is  sufficient,  if,  from  the  facts  stated,  such  a 
question  must  have  arisen,  and  the  judgment  of 
the  state  court  would  not  have  been  what  it  is, 
if  there  had  not  been  a  misconstruction  of  some 
act  of  congress,  &c.  &c.,  or  a  decision  against  the 
validity  of  the  right,  privilege,  or  exemption  set 
up  under  it.     Harris  v.  Dennie,  3  Peters,  292. 

243.  The  supreme  court  of  the  United  States 
has  no  power  under  the  25th  section  of  the 
judiciary  act  of  1789,  to  revise  the  decree 
of  a  state  court,  where  no  question  was  raised 
or  decided  in  the  state  court  upon  the  validij,^- 
or  construction  of  an  act  of  congress,  nor  up'on 
the  authority  exercised  under  it ;  but  on  a  state 
law  only.     M-Bride  v.  Hoey,  11  Peters,  167. 

244.  The  judgment  of  the  highest  court  of 
law  of  a  state,  deciding  in  favour  of  the  validity 
of  a  statute  of  a  state  drawn  in  question,  on  the 
ground  of  its  being  repugnant  to  the  constitution 
of  the  United  States,  is  not  a  final  judgment 
within  tfie  25th  section  of  the  judiciary  act  of 
1789;  if  the  suit  has  been  remanded  to  the  in- 
ferior state  court,  where  it  originated,  for  further 
proceedings,  not  i-riconsistent  with  the  judgment 
of  the  highest  court.  Winn's  Heirs  v.  Jackson 
et  al,  12  Wheat.  135;  6  Cond.  Rep.  479. 

245.  The  measure  authorized  by  the  act  of 
assembly  of  the  state  of  Delaware,  passed  in 
February.  1822,  viz:  the  construction  of  a  dam 
across  Black  Bird  Creek,  stops  a  i:avigable  stream, 
and  must^be  supposed  to  abridge  the  rights  of 
those  who  have  been  accustomed  to  use  it.   But 
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this  abrieliiement,  unless  it  come  in  coiiilict  with 
the  consliiulion  or  a  law  of  the  Uiiiteil  Slates,  is 
an  aflair  between  the  government  of  Delaware 
anJ  its  citizens;  of  wliich  the  supreme  court 
can  take  no  cognizance.  If'ilson  el  d.  v.  Black 
Bird  Creek  CoiniHiny,  2  Peters,  250. 

246.  13olh  the  plaintilf  and  the  defenilanl 
claimed  title  under  the  piovisions  of  the  act  ol 
congress,  pa.ssed  Maich  3,  1S03,  entitled  "an  act 
regulating  the  grants  of  lands,  and  providing  lor 
the  dispos;il  of  the  lands  of  the  Unileil  Slates 
south  of  Tennessee  river,"'  and  the  decision  ol 
the  supreme  court  of  the  state  of  Mississippi, 
was  upon  the  construction  of  the  act  given  by 
the  commissioners  acting  under  its  authority. 
This  is  a  case  which  draws  in  question  the  con- 
struction of  an  act  of  congress,  and  the  supreme 
court  of  the  United  States  has  jurisdiction  on  a 
writ  of  error,  by  which  the  decision  of  the  court 
of  the  state  of  iSIississippi  is  brought  up  for  re- 
vision under  the  25th  section  of  the  judiciary 
act  of  1789.  Ross  v.  Barland  ct  al,  1  Peters, 
655. 

247.  A  lot  of  ground  situated  in  the  city  of 
New  Orleans,  which  was  occupied  under  an  in- 
complete title,  for  some  time,  by  permission  of 
the  Spanish  government,  granted  before  the  ac- 
quisition of  Louisiana  by  the  United  Slates,  was 
confirmed  to  the  claimant  under  the  laws  of  the 
United  States;  and  a  patent  was  issued  for  the 
same  on  the  17th  of  February,  1821.  The  city 
of  New  Orleans  claiming  this  lot  as  being  part 
of  a  quay  dedicated  to  the  use  of  the  city,  in 
the  original  plan  of  the  town,  and  therefore  not 
grantable  by  the  King  of  Spain,  enlarged  the  le- 
vee, in  front  of  New  Orleans,  so  as  to  include  it. 
The  patentees  from  the  United  Slates  brought  a 
suit  in  the  district  court  of  the  state  of  Louisiana 
for  the  lot,  which  pronounced  judgment  in  their 
favour,  and  that  judgment  was  affirmed  by  the 
supreme  court  of  the  state.  The  judgment  was 
removed  to  the  supreme  court,  under  the  25th 
section  of  the  judiciary  act.  A  motion  was  made 
to  dismiss  the  writ  of  error  for  want  of  jurisdic- 
tion. By  the  court; — the  merits  of  this  contro- 
versy cannot  be  revised  in  this  tribunal.  The 
only  inquiry  here  is,  whether  the  record  shows 
that  the  constitution,  or  a  treaty,  or  a  law  of  the 
United  States,  has  been  violated  by  a  decision  of 
that  court.  City  of  New  Orleans  v.  De  Armas  ct 
al,  9  Peters,  224. 

248.  The'twenty-fifth  section  of  the  judiciary 
act  is  limited  by  the  constitution,  and  must  be 
construed  so  as  to  be  confined  within  those 
limits.  But  to  construe  this  section  so  that  a 
case  can  arise  under  the  constitution  or  a  treaty, 
only  when  the  right  is  created  by  the  constitu- 
tion or  treaty,  would  defeat  the  obvious  purpose 
of  the  constitution,  as  well  as  the  act  of  congress. 
The  language  of  both  instruments  extends  the 
jurisdiction  of  the  supreme  court  to  rights  pro- 
tected by  the  constitution,  treaties  or  laws  of  the 
United  States,  from  whatever  source  these  rights 
may  spring.  To  sustain  the  jurisdiction  of  the 
court  in  the  case,  it  must  be  shown  that  the 
title  set  up  by  the  city  of  New  Orleans,  is  pro- 
'ected  by  the  treaty  ceding  Louisiana  to  the 


United  Stales,  or  by  some  act  of  congress  appli- 
cable to  that  iitie.  "  Ibid. 

249.  The  thiiil  article  of  the  treaty  of  Louisi- 
ana stipulates  for  the  admission  of  Louisiana 
into  the  Union;  and  it  obviously  conttnnplales 
two  objects;  one  that  staled;  aiul  ihe  other 
that,  till  that  ailinission,  the  inhabitants  of  the 
ceiled  territory  shall  be  protected  in  the  enjoy- 


ment of  their  liberty,  property  and  religion. 
Hat!  any  of  these  rights  been  violated,  while  the 
stipulation  continued  in  force,  the  individual 
supposing  himself  to  be  injured,  might  have 
brought  iris  case  into  the  supreme  court,  under 
the  twenty-fifth  section  of  the  judiciary  act.  But 
the  stipulation  ceased  to  operate  when  Louisiana 
became  a  member  of  the  Union,  and  its  inlia- 
bitanls  were  "admittetl  to  the  enjoyment  of  all 
the  rights,  advantages  and  immunities  of  citizens 
of  the  United  Slates."  The  right  to  bring  ques- 
tions of  title  decided  in  a  stale  court  before  the 
supreme  court  is  not  classctl  among  those  im- 
munities. The  inhabitants  of  Louisiana  enjoy 
all  the  advantages  of  American  citizens,  in  com- 
mon with  their  brethren  in  their  sister  states, 
when  their  titles  are  decided  by  the  tribunals 
of  the  state.     Ibid. 

250.  The  act  of  congress  admitting  Louisiana 
into  the  Union,  carries  into  execution  the  third 
article  of  the  treaty  of  cession  ;  and  it  cannot  be 
construed  to  give  appellate  jurisdiction  to  the 
court  over  all  questions  of  title  between  the 
citizens  of  Louisiana.     Ibid. 

251.  The  patent  granted  to  the  claimants  of 
the  land  did  not  profess  to  destroy  any  previous 
existing  title;  nor  could  it  so  operate.  The  pa- 
tent was  issued  under  the  act  of  May.  1820,  en- 
titled "an  act  supplementary  to  the  several  acts 
for  the  adjustment  of  land  titles  in  the  slate  of 
Louisiana."  The  act  confirms  the  titles  to  which 
it  applies,  '-'against  any  claim  on  the  part  of  the 
United  States.-'  The  title  of  the  city  of  New 
Orleans  could  not  be  aflfected  by  this  confirma- 
tion.    Ibid. 

252.  It  has  been  seltled,  that  in  order  to  give 
jurisdiction  to  the  supreme  court,  under  the 
twenty-fifth  section  of  the  judiciary  act,  it  is  not 
necessary  the  record  shoulii  slate,  in  terms,  that 
an  act  of  congress  was  in  point  of  fact  drawn  in 
question.  It  is  sufficient,  if  it  appears  from  the 
record,  that  an  act  of  congress  was  applicable  to 
the  case,  and  was  misconstrued  ;  or  the  decision 
of  the  Elate  court  was  against  the  privilege  or 
exemption  specially  set  up  under  such  statute. 
Davis  v.  Packard  ct  al,  6  Peters.  41. 

253.  In  the  court  for  the  correction  of  errors, 
in  the  stale  of  New  York,  the  plaintifl"  in  error 
assigned  as  an  error,  in  a  case  removed  by  writ 
of  error  to  that  court,  that  he  was  at  the  time  the 
action  was  brought,  and  continued  Consul-Ge- 
neral  in  the  United  Stales  of  the  King  of  Saxony  ; 
and  as  such,  should  have  been  impleaded  in 
some  district  court  of  the  United  Stales,  and  the 
supreme  court  in  New  York  had  no  jurisdiction 
in  the  suit ;  no  plea  to  the  jurisdiction  was  ten- 
dered in  the  case  until  it  was  before  the  court 
of  errors;  and  in  that  court,  the  fact  that  the 
plaintifl"  in  error  was  the  Consul-General  of  the 
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Kill?  of  Saxony,  vras  not  denied  :  the  conit  of 
errors  in  the  decree  say,  having  examined  and 
fnlly  considered  the  causes  assigned  for  error, 
they  airirm  the  judgment  of  the  supreme  court. 
This  was  deciding  against  the  privilege  set  up 
under  the  act  of  congress,  which  declares,  that 
the  district  courts  of  the  United  States  shall  have 
jurisdiction,  exclusive  of  the  courts  of  the  several 
states,  of  all  suits  against  consuls  and  vice-con- 
suls.    Ibid. 

254.  The  twenty-fifth  section  of  the  judiciary 
act  of  1780,  confers  appellate  jurisdiction  in  the 
supreme  court  from  final  judgments  and  decrees 
in  any  suit  in  the  highest  court  of  law  or  equity 
of  a  .slate,  in  which  a  decision  in  the  suit  could 
be  had,  in  three  classes  of  cases  :  first,  where  is 
drawn  in  question  the  validity  of  a  treaty  or  sta- 
tute of,  or  an  authority  exercised  under  the 
United  States,  and  the  decision  is  against  their 
validity;  secondly,  where  is  drawn  in  question 
the  validity  of  a  statute  of,  or  an  authority  exer- 
cised under  any  state,  on  the  ground  of  their  be- 
ing repugnant  to  the  constitution,  treaties  or  laws 
of  the  United  States,  and  the  decision  is  in  fa- 
vour of  such,  their  validity:  thirdly-  where  is 
drawn  in  question  the  construction  of  any  clause 
of  the  constitution  or  of  a  treaty  or  statute  of,  or 
commission  held  under  the  United  States,  and 
the  decision  is  against  the  title,  right,  privilege 
or  exemption,  specially  set  up  or  claimed  by 
either  party  under  such  clause  of  the  said  con- 
stitution, treatj';  statute,  or  commission.  The 
section  then  goes  on  to  provide  that  no  other 
error  shall  be  assigned  or  regarded  as  a  ground 
of  reversal  in  any  such  cases  as  aforesaid,  than 
such  as  appears  upon  the  face  of  the  record,  and 
immediately  respects  the  beforementioned  ques- 
tions of  validity  or  construction  of  the  said  con- 
stitution, treaties,  statutes,  commissions  or  au- 
thorities, in  dispute.  Crowcll  v.  Randell,  10  Pe- 
ters, 368. 

25.5.  In  the  interpretation  of  the  twenty-fifth 
section  of  the  act  of  1780,  it  has  been  uniformly 
held,  that  to  give  the  supreme  court  appellate 
jurisdiction,  two  things  should  have  occurred, 
and  be  apparent  in  the  record  :  first,  that  some 
one  of  the  questions  stated  in  the  section  did 
arise  in  the  court  below  ;  and,  secondly,  that  a 
decision  was  actually  made  thereon  by  the  same 
court  in  the  manner  required  by  the  section. 
If  both  of  these  do  not  appear  on  the  record,  the 
appellate  jurisdiction  fails.  It  is  not  sufficient 
to  show  that  such  a  question  might  have  oc- 
curred, or  such  a  decision  might  have  been  made 
in  the  court  below.  It  must  be  demonstrated 
that  they  did  exist  and  were  made.     Ibid. 

256.  It  has  been  decided,  that  it  is  not  indis- 
pensable that  it  should  appear  on  the  record  in 
totidem  verbis,  or  by  direct  and  positive  state- 
ment, that  the  question  was  made,  and  the  de- 
cision given  by  the  court  below,  on  the  very 
point ;  but  that  it  is  sufficient,  if  it  is  clear  from 
the  facts  stated,  b)-  just  and  necessary  inference, 
that  the  question  was  made ;  and  that  the  court 
below  must,  in  order  to  have  arrived  at  the 
judgment  pronounced  by  it,  have  come  to  the 
very  decision  of  that  question  as  indispensable 
to  that  judgment.     Ibid. 


257.  In  order  to  bring  a  case  for  a  writ  of 
error  or  an  appeal  to  the  supreme  court,  from  a 
court  of  tire  highest  jurisdiction  of  any  of  the 
states,  within  the  twenty-fifth  section  of  the  ju- 
diciary act,  it  must  appear  on  the  face  of  the 
record  :  1st.  That  some  one  of  the  questions 
stated  in  that  section  did  arise  in  the  state  court : 
2d.  That  the  question  was  decided  by  the  state 
court,  as  required  in  the  same  section.  It  is  not 
necessary  that  the  question  should  appear  on 
the  record  to  have  been  raised,  and  the  decision 
made  in  direct  and  positive  terms,  ipsissirnus 
verbis;  but  it  is  sufficient,  if  it  appears  by  clear 
and  necessary  intendment  that  the  question 
must  have  been  raised,  and  must  have  been  de- 
cided in  order  to  have  induced  the  judgment. 
It  is  not  sufficient  to  show,  that  a  question  might 
have  arisen  or  been  applicable  to  the  case  ;  un- 
less it  is  further  shown  on  the  record  that  it  did 
arise,  and  was  applicable  by  the  state  court  to 
the  case.     Ibid. 

258.  Where,  in  such  a  case,  the  validity  of  a 
statute  of  any  state  is  drawn  in  question  upon 
the  ground  of  its  being  repugnant  to  the  consti- 
tution of  the  United  States,  and  the  decision  has 
been  in  favour  of  its  validity  ;  it  is  necessary  to 
the  exercise  of  the  appellate  jurisdiction  of  the 
supreme  court  that  it  should  distinctly  appear 
that  the  title  or  right  of  the  party  depended  upon 
the  statute.  Williains  v.  Norris.  12  Wheat.  117; 
6Cond.  Rep.  462. 

259.  New  York. — The  plaintiffin  error  claimed 
to  recover  the  lanci  in  controversy,  having  de- 
rived his  title  under  a  patent,  granted  by  the 
state  of  New  York  to  John  Cornelius.  He  in- 
sisted that  the  patent  created  a  contract  between 
the  state  and  the  patentee,  his  heirs  and  assigns; 
that  they  should  enjoy  the  land  free  from  any 
legislative  regulations  to  be  made  in  violation  of 
the  constitution  of  the  state:  and  tliat  an  act 
passed  by  the  legislature  of  New  York,  subse- 
quent to  the  patent,  did  violate  that  contract. 
Under  that  act  commissioners  were  appointed  to 
investigate  the  contending  titles  to  all  the  lands 
held  under  such  patent  as  that  granted  to  John 
Cornelius,  and  by  their  proceedings,  without  the 
aid  of  a  jury,  the  title  of  the  defendants  in  error 
was  established  against  and  defeating  the  title 
under  a  deed  made  by  John  Cornelius,  the  pa- 
tentee, and  which  deed  was  executed  under  the 
patent.  By  the  court : — This  is  not  a  case 
within  the  clause  of  the  constitution  of  the 
United  States,  which  prohibits  a  state  from  pass- 
ing laws  which  shall  impair  the  obligation  of 
contracts.  The  only  contract  made  by  the  state, 
is  a  grant  to  John  Cornelius,  his  heirs  and  as- 
signs, of  the  land.  The  patent  contains  no  cove- 
nant to  do  or  not  to  do  any  further  act  in  relation 
to  the  land  ;  and  the  court  are  not  inclined  to 
create  a  contract  by  implication.  The  act  of  the 
legislature  of  New  York  does  not  attempt  to 
take  the  land  from  the  patentee  :  the  grant  re- 
mains in  full  effect;  and  the  proceedings  of  the 
commissioners  under  the  law,  operated  upon  ti- 
tles derived  under  and  not  adversely  to  the  pa- 
tent.    Jackson  v.  Laniphire.  3  Peters,  280. 

260.  The  mother  of  Aspasia,  a  coloured  wo- 
man, was  born  a  slave  at  Kaskaskias,  in  Illinois, 
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previous  to  1787,  aiul  before  that  country  was 
oouquereil  for  Virginia.  Aspasia  was  bora  in 
Illinois  subsequent  to  the  passage  of  the  orcii- 
i.ance  for  the  government  of  that  territory.  As- 
pasia was  afterwards  sent  as  a  slave  to  the  state 
of  Missouri.  In  Missouri,  A.spasia  claimed  to  be 
free,  under  the  ordinance  "  lor  the  government 
of  the  territory  of  the  United  States  noithwest 
of  the  river  Ohio,"  passed  13th  July,  1787.  The 
supreme  court  of  INlissouri  decided  that  Aspasia 
was  free  ;  and  Menard,  who  claimed  her  as  his 
s'.ave,  brought  a  writ  of  error  under  tlie  25lli 
section  of  the  act  of  1789,  claiming  to  reverse 
the  judgment  of  that  court.  Held,  that  the  case 
is  not  within  the  provisions  of  the  25th  section 
of  the  act  of  1789.  Menard  v.  Aspasia,  5  Peters, 
505. 

261.  The  provisions  of  the  compact  which  re- 
late to  '-property,"  and  to  '-rights,"  are  gene- 
ral. They  refer  to  no  specific  property  or  class 
ofvights:  it  is  impossible,  therefore,  judicially 
to  limit  their  application.  If  it  were  admitted 
that  Aspasia  is  the  properly  of  ihe  plaintiff  in 
error,  and  the  supreme  court  were  to  take  juri.s- 
diction  of  the  cause  under  the  provisions  of  the 
ordinance,  must  they  not,  on  the  same  ground, 
interpose  their  jurisdiction  in  all  other  controver- 
sies respecting  property,  which  was  acquired  in 
the  northwestern  territory.     Ibid 

262.  Whatever  right  may  be  claimed  to  have 
originated  under  the  ordinance  of  1787,  it  would 
seem  that  a  right  to  the  involuntary  service  of  an 
individual  could  not  have  had  its  source  in  that 
instrument.  It  declares  that  "  there  shall  not  be 
slavery  nor  involuntary  servitude  in  the  terri- 
tory." If  this  did  not  destroy  a  vested  right  in 
slaves,  it  at  least  did  not  create  or  strengthen 
that  right.     Ibid. 

263.  If  the  decision  of  the  supreme  court  of 
Missouri  had  been  against  Aspasia,  it  might 
have  been  contended  that  the  revising  power  of 
this  court,  under  the  25th  section  of  the  judi- 
ciary act,  could  be  e.xercised.  In  such  a  case 
the  decision  would  have  been  against  the  ex- 
press provision  of  the  ordinance  in  favour  of 
liberty;  and  on  that  ground,  if  that  instrument 
could  be  considered,  under  the  circumstance.s, 
as  an  act  of  congress  within  the  25th  section, 
the  jurisdiction  of  the  supreme  court  would  be 
unquestionable.  But  the  decision  was  not 
against,  but  in  favour  of  the  express  provisions 
cfithe  ordinance.  The  general  provisions  of  the 
ordinance  of  1787,  as  to  the  rights  of  properly, 
cannot  give  jurisdiction  to  the  court.  They  do 
not  come  within  the  25lh  section  of  the  judiciary 
act.     Ibid. 

2G4.  A  writ  of  error  was  issued  to  the  court 
of  appeals  of  Kentucky,  to  review  a  decision  of 
that  court,  affirming  a  jr.'Jgment  of  the  Union 
county  court  of  that  state,  as  to  the  validity  of  a 
law  of  that  slate,  called  tne  occupying  claimant 
law.  The  valiiiity  of  the  law  rested  upon  the 
question  of  its  opposition  to  the  compact  be- 
tween Virginia  and  Keniuciiv,  relative  to  lands 
originally  in  Virginia;  ana  tne  compact  of  the 
state  of  Kentucky.  The  procee'.^Ji?.;;s  o'  the  court 
of  Union  county  ditl  not  snow  .eat  the  compact 
was  brought  before   tne  court  j  and  tne  allega- 


tion that  the  plaintiff  relied  on  the  compact  be- 
tween those  slates,  was  first  made  in  the  court 
of  appeals.  In  the  court  of  Union  county,  the 
(|uestion  of  tht;  validity  of  the  compact  was  not 
presented.  Held,  that  this  was  not  a  case  for  a 
writ  of  error  to  the  supreme  court,  under  the 
25th  section  of  the  judiciary  act  of  1789.  Les- 
see of  Fisher  v.  Coclcerill,  5  Peters,  2-18. 

265.  The  plaintiff  in  error  was  indicted  in  ihe 
supreme  court  for  the  county  of  Gwiiuiett,  in  the 
slate  of  Georgia,  "for  residing,  on  the  15lh  July, 
1831,  in  that  part  of  the  Cherokee  nation  at- 
tached by  the  laws  of  the  state  of  Georgia  to 
that  county,  without  a  license  or  permit  from 
the  governor  of  the  slate,  or  from  any  one  autho- 
rized to  grant  it;  and  without  having  taken  the 
oath  to  support  and  defend  the  constitution  and 
laws  of  the  slate  of  Georgia,  antl  uprightly  to 
demean  himself  as  a  citizen  thereof;  contrary  to 
the  laws  of  said  .slate."  To  this  indictment  he 
pleaded  that  he  was,  on  the  15lh  July,  1831,  in 
the  Cherokee  nation,  out  of  the  jurisdiction  of 
the  court  of  Gwinnett  county;  that  he  was  a 
citizen  of  Vermont,  and  entered  the  Cherokee 
nation  as  a  missionary,  under  the  authority  of 
the  President  of  the  United  States,  and  has  not 
been  required  by  him  to  leave  it ;  and  that  with 
the  permission  and  approval  of  the  Cherokee 
nation,  he  was  engaged  in  preaching  the  gospel : 
that  the  stale  of  Georgia  ought  not  to  maintain 
the  prosecution,  as  several  treaties  had  been  en- 
tered into  by  the  United  States  with  the  Chero- 
kee nation,  by  which  that  nation  was  acknow- 
ledged to  be  a  sovereign  nation,  and  by  which 
the  territory  occupied  by  them  was  guarantied 
to  them  by  the  United  States;  and  that  the  laws 
of  Georgia,  under  which  the  plaintiff  in  error 
was  indicted,  are  repugnant  to  the  treaties,  and 
unconstitutional  and  void  ;  and  also  that  they  are 
repugnant  to  the  act  of  congress  of  March  1802, 
entitled  "an  act  to  regulate  trade  and  inter- 
course with  the  Indian  tribes."     The  superior 

.court  of  Gwinnett  overruled  the  plea,  and  the 
plaintiff  in  error  was  tried  and  convicted,  and 
sentenced  "to  hard  labour  in  the  penitentiary 
for  four  years."  Held,  that  this  was  a  case  in 
which  the  siunreme  court  of  the  United  Slates 
had  jurisdiction,  by  writ  of  error ;  under  the  25th 
section  of  the  "act  to  eslabli.-^h  the  judicial 
courts  of  the  United  States,"  passed  in  1789. 
Worcester  v.  The  Slate  of  Georgia,  6  Peters,  515. 

266.  The  indictment  and  plea  in  the  case  of 
Worcester  v.  The  State  of  Georgia,  draw  in 
question  the  validity  of  the  treaties  made  by  the 
United  Slates  with  the  Cherokee  Indians:  if  not 
so,  their  construction  is  certainly  drawn  in  ques- 
tion ;  and  the  decision  has  been,  if  not  against 
their  validity,  "against  the  right,  privilege  or 
exemption  specially  set  up  and  claimed  under 
them."  They  also  drew  in  question  the  validity 
of  a  statute  of  the  slate  of  Georgia,  "on  the 
ground  of  its  being  repuananl  to  the  constitu- 
tion, treaties  and  laws  of  the  United  Stale.s,  and 
the  decision  was  ir  favour  of  its  validity."  By 
the  supreme  c&:;rt- — It  is  loo  clear  for  contro- 
versy, that  the  aot  of  congress,  by  which  the 
supreme  court  is  cons'ilutpd,  has  given  it  the 

I  power,  and  of  course  imposed  on  it  the  duty,  of 
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exeicising  jurisdiction  in  this  case.  The  record, 
arcortliiur  to  the  judiciary  act,  and  the  rule  and 
practice  of  the  courtj  is  regularly  before  the 
court.     Ibid. 

267.  The  words,  "matter  in  dispute,"  in  the 
act  of  congress,  respecting  appeals  to  the  su- 
preme court  of  the  United  States,  seem  appro- 
priated to  civil  causes,  where  the  subject  in  con- 
test is  of  a  value  beyond  the  sum  mentioned  in 
the  act.  But  in  criminal  cases,  the  question  is 
the  guilt  or  innocence  of  the  accused;  and  al- 
though he  may  be  fined  upwards  of  one  hun- 
dred dollars,  yet  that  is,  in  the  eye  of  the  law, 
a  punishment  for  the  offence,  and  not  the  par- 
ticular object  of  the  suit.  United  Stales  v.  Moore, 
3  Cranch,  159;  1  Cond.  Rep.  480. 

268.  The  supreme  court  will  not  issue  a  man- 
damus to  the  district  judge  of  the  southern  dis- 
trict of  New  York,  in  a  case  in  which  the  dis- 
trict judge  decided  that  the  custody  of  goods, 
wares,  and  merchandise,  proceeded  against  after 
a  seizare  by  the  collector  of  the  port  of  New 
York,  was  in  the  marshal  of  the  district,  after 
process  had  issued  by  order  of  the  court  against 
the  goods.  The  mandamus  was  asked  for,  after 
an  argument  before  the  supreme  court,  to  show 
that  the  custody  of  the  goods  was  to  continue 
in  the  collector  of  the  port.  The  court  said: — 
This  is  neither  more  nor  less  than  an  applica- 
tion for  an  order  to  reverse  the  solemn  judgment 
of  the  district  judge,  in  a  matter  clearly  within 
the  jurisdiction  of  the  court,  and  to  substitute 
another  judgment  in  its  stead.  Ex  parte  Jfuse 
Hoyt  V.  Collector  of  the  Port  of  New  York,  13  Pe- 
ters, 279. 

269.  A.  writ  of  mandamus  is  not  a  proper  pro- 
cess to  correct  an  erroneous  judgment  or  decree, 
rendered  in  an  inferior  court.  That  is  a  m.-\tler 
which  is  properly  examinable  on  a  writ  of  error, 
or  on  an  appeal  to  the  proper  appellate  tribunal. 
Nor  can  the  supreme  court  issue  a  mandamus 
to  the  district  court,  on  the  ground  that  it  is 
necessary  for  the  exercise  of  its  appellate  juris- 
diction;  for  if  there  is  any  appellate  jurisdiction 
in  this  case,  it  is  direct  and  immediate  to  the 
circuit  court  of  the  southern  district  of  New 
York.  It  has  been  repeatedly  declared  by  the 
supreme  court,  that  it  will  not,  by  mandamus, 
direct  a  judge  to  make  a  particular  judgment  in 
a  suit,  but  will  only  require  him  to  proceed  to 
render  judgment.     Ibid. 

270.  The  verdict  or  judgment  does  not  ascer- 
tain the  value  of  tne  matter  in  dispute  between 
the  parties.  To  determine  this,  recurrence  must 
be  had  to  the  original  controversy;  to  the  matter 
in  dispute  when  the  action  was  instituted.  The 
descriptive  words  of  the  statute  regulating  the 
jurisdiction  of  the  supreme  court  in  writs  of 
error  and  appeals,  point  emphatically  to  this 
criterion,  and  in  common  understanding,  the 
penalty  of  the  bond,  and  not  the  thing  paid,  con- 
stitutes the  matter  in  dispute  between  the  par- 
ties. The  nature  of  the  case  must  guide  the 
court,  and  whenever  the  law  manes  a  rule,  it 
must  be  obeyed.  Wilson  v.  Daniel,  3  Dall.  401 ; 
1  Cond.  Rep.  185. 

271.  Where  the  value  of  the  matter  in  dispute 
did  not  appear  in  the  record,  in  a  case  brought 


up  by  a  writ  of  error,  the  court  allowed  affidavits 
to  be  taken  to  prove- the  same,  on  notice  to  the 
opposite  party.  The  writ  of  error  not  to  be  a 
supersedeas.  Course  v.  Stead's  Ex'r,  4  Dall.  22; 
1  Cond.  Rep.  217. 

272.  The  supreme  court  will  permit  viva  voce 
testimony  to  be  given  of  the  value  of  the  matter 
in  dispute,  in  a  case  brought  up  on  a  writ  of 
error,  or  by  appeal.  United  States  v.  llie  Brig 
Union  et  al.,  4  Cranch,  216;  2  Cond.  Rep.  91. 

273.  After  deciding  the  value  of  the  sum  in 
controversy,  by  the  weight  of  the  evidence  be- 
fore the  court,  the  court  will  not  continue  the 
cause  for  the  party  to  produce  further  evidence 
on  the  subject.     Ibid. 

274.  The  plaintiff  below  claimed  more  than 
two  thousand  dollars  in  his  declaration,  but  ob- 
tained a  verdict  for  a  less  sum.  The  appellate 
jurisdiction  of  the  supreme  court  depends  on 
the  sum  or  value  in  dispute  between  the  parties, 
as  the  case  stands  upon  the  writ  of  error  in  the 
supreme  court,  not  on  that  which  was  in  dis- 
pute in  the  circuit  court.  Gordon  v.  Ogden,  3 
Peters,  33. 

275.  If  the  writ  of  error  be  brought  by  the 
plaintiff  below,  then  the  sum  the  declaration 
shows  to  be  due  may  still  be  recovered,  should 
the  judgment  for  a  smaller  sum  be  reversed  ; 
and  consequently  the  whole  sum  claimed  is  in 
dispute.     Ibid. 

276.  But  if  the  writ  of  error  be  brought  by 
the  defendant  in  the  original  action,  the  judg- 
ment of  the  supreme  court  can  only  affirm  that 
of  the  circuit  court,  and  consequently  the  matter 
in  dispute  cannot  exceed  the  amount  of  that 
judgment.  Nothing  but  that  judgment  is  in  dis- 
pute between  the  parties.     Ibid. 

277.  Where  the  verdict  for  the  plaintiff  in  the 
circuit  court  is  for  a  less  amount  than  two  thou- 
sand dollars,  and  the  defendant  prosecutes  the 
writ  of  error,  the  supreme  court  has  no  jurisdic- 
tion, although  the  demand  of  the  plaintiff  in 
the  suit  exceeds  two  thousand  dollars.  Smith  v. 
Honey,  3  Peters,  462. 

278.  Where  the  action  is  in  foreign  money, 
and  the  value  of  the  money  is  not  averred,  the 
verdict  of  the  jury  finding  the  value,  will  fix  the 
same  for  jurisdiction.  Brown  v.  Barry,  3  Dall. 
365;   1  Cond.  Rep.  165. 

279.  The  appraisement  of  property  in  contro- 
versy, made  by  order  of  the  district  court,  by 
three  sworn  appraisers,  is  not  conclusive  evi- 
dence of  the  value;  but  it  is  better  evidence 
than  the  opinion  of  a  single  witness,  examined 
viva  voce  in  open  court.  United  States  v.  The 
Brig  Union,  4  Cranch,  216;  2  Cond.  Rep.  91. 

280.  In  replevin,  if  it  be  goods  distrained  for 
rent,  the  amount  for  which  the  avowry  is  made, 
is  the  value  in  controversy;  and  if  the  writ  be 
issued  to  try  the  title  to  the  property,  it  is  in  the 
nature  of  a  detinue,  and  the  value  of  the  article 
replevied  is  the  value  of  the  matter  in  contro- 
versy, so  as  to  determine  whether  or  not  the 
supreme  court  has  jurisdiction.  Peyton  v.  Rob- 
ertson, 9  Wheat.  527;  5  Cond.  Rep.  660. 

281.  The  value  of  the  interest  a  guardian  has 
in  a  minor's  estate,  is  not  the  value  of  the  estate, 
but  that  of  the  office  of  guardian.   It  has  no  ii* 
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tinct  value,  amounting  to  a  suliicieiit  sum  to  give 
jurisciirlion  in  an  appeal  t'lom  the  ciiruil  court 
of  Aiexanilria  to  the  supreme  court.  Ritchie  v. 
Miutio.  2  Peters,  243. 

282.  In  an  action  of  trover,  if  the  judgment 
below  be  in  favour  of  the  defendant,  the  value 
of  the  matter  in  dispute  upon  the  writ  of  error 
in  the  supreme  court  of  the  United  Slates,  is 
the  sum  claimed  as  damages  in  the  declaration. 
Cooke  V.  Jl'oodrou;  5  Cranch,  13;  2  Cond.  Rep. 
173. 

283.  In  deciding  whether  the  matter  in  dis- 
pute be  isutik'ient  to  sustain  the  jurisdiction  of 
the  supreme  court,  it  will  look  to  the  sum  due 
upon  the  condition  of  the  bond  and  not  upon  the 
penalty.  United  States  v.  M-Dowcll,  4  Cranch, 
31G;  2  Cond.  Rep.  122. 

284.  District  of  Columbia.  —  The  plaintiff 
claimed,  in  his  declaration,  the  sum  of  one  thou- 
sand two  hundred  and  forty-one  dollars,  and  laid 
his  damages  at  one  thousand  dollars  ;  a  general 
verdict  having  been  given  against  him.  the  mat- 
ter in  dispute  is  the  sum  he  claims.  The  court 
cannot  judicially  take  notice,  that  by  computa- 
tion, it  may  possibly  be  made  out  as  matter  of 
inference,  from  the  plaintiff's  declaration,  that 
the  claim  may  be  less  than  one  thousand  dol- 
lars, much  less  can  it  lake  such  notice  in  a  case 
\vhere  the  plaintiff  might  be  allowed  interest  by 
a  jury,  so  as  to  swell  the  claim  beyond  one 
thousand  dollars.  Scott  v.  LunVs  AdmW,  6  Pe- 
ters. 349. 

285.  The  declaration  was  for  a  balance  of  ac- 
counts of  nine  hundred  and  eighty-eight  dollars 
and  ninetj-four  cents,  and  the  ad  damnum  was 
laid  at  two  thousand  dollars.  The  bill  of  e.vcep- 
tions  showed  that  the  United  Slates  claimed 
interest  on  the  balance  due  them.  Under  such 
circumstances,  it  is  no  objection  to  the  jurisdic- 
tion, that  the  bill  of  e.xceptions  was  taken  by 
the  counsel  for  the  United  States,  to  a  refusal  of 
the  court  to  grant  an  instruction  asked  by  the 
United  States,  which  was  applicable  to  certain 
items  of  credit  only  claimed  by  the  defendant, 
which  would  reduce  the  debt  below  the  sum  of 
one  thousand  dollars.  The  court  cannot  judi- 
cially know  what  influence  that  refusal  had  upon 
the  amount  required  to  give  the  supreme  court 
jurisdiction,  on  a  writ  of  error  to  a  circuit  court 
of  the  District  of  Columbia.  Umted  States  v. 
M-Danicl,  7  Peters.  1. 

286.  In  cases  where  the  demand  is  not  for 
money,  and  ihe  nature  of  the  action  does  not 
require  the  value  of  the  thing  demanded  to  be 
stated  in  the  declaration ;  the  practice  of  this 
court,  and  of  the  courts  of  the  United  States, 
has  been,  to  allow  the  value  to  be  given  in  evi- 
dence.    Ex  parte  Bradstreet.  7  Peters,  634. 

287.  The  settled  construction  given  by  the 
supreme  court  to  the  twenty-fifth  section  of  the 
jiidiciar\-  act  of  1789,  is,  that  to  bring  a  case 
within  the  reach  of  that  section,  it  must  appear 
on  the  face  of  the  record  of  the  state  court, 
either  by  express  terms,  or  by  clear  and  neces- 
sary intendment,  that  the  question  of  the  con- 
struction of  a  clause  of  a  statute  of  the  United 
States,  did  actually  arise  in  the  state  court;  not 
that  it  might  have  arisen,  or  have  been  applica- 


ble to  the  case ;  and  that  tiie  question  was  ac- 
tually decided;  not  that  it  tiiighl  have  been  de- 
cided by  the  stale  court  against  the  title,  right, 
privilege,  or  exemption,  set  uji  by  the  party.  If, 
therefore,  the  decision  made  by  ihe  state  court 
upon  the  face  of  the  record,  is  entirely  consistent 
with  the  construction  of  the  statute  contended 
for  by  the  party  appellant,  no  case  is  made  out 
for  the  exercise  of  the  appellate  jurisdiction  of 
the  supreme  coint.  2'hc  Ocean  Jns.  Co.  v.  Pol- 
leys.  13  Peters,  157. 

288.  In  the  exercise  of  the  appellate  juris- 
diction of  the  supreme  court  on  the  decisions  ot 
the  state  courts,  the  supreme  court  is  not  at  lib- 
erty to  resort  to  forced  inferences  and  conjectural 
reasonings,  or  possible,  or  even  probable  suppo- 
sitions of  the  points  raised  and  actually  decided 
by  those  courts.     Ibid. 

289.  It  is  to  the  record,  and  to  the  record  alone, 
that  the  supreme  court  can  resort  to  ascertain 
its  appellate  jurisdiction,  in  cases  decided  in  the 
suineme  or  superior  court  of  a  stale.     Ibid. 

290.  The  record  contained  a  certiiicate  of  the 
clerk  of  the  court,  that  a  motion  was  made  for 
a  new  trial,  and  reasons  and  certain  papers  filed 
on  which  the  motion  was  founded,  were  on  the 
files  of  the  court.  This  is  not  a  part  of  the 
record  ;  nor  do  the  reasons  on  the  file  of  the 
court  become  a  pari  of  the  record  by  such  cer- 
tificate. A  writ  of  error  under  the  twenty-fifth 
section  of  the  judiciary  act,  will  not  lie  to  a 
state  court,  in  a  case  in  which  the  proceedings 
of  the  court,  which  the  writ  of  error  seeks  to 
revise,  appears  from  such  a  certificate,  by  the 
clerk  of  the  state  court.  Read  v.  Marsh,  13  Pe- 
ters, 153. 

291.  The  chief  justice  of  the  supreme  court 
residing  in  the  fourth  circuit,  who.  under  the  act 
of  congress  of  1802,  ch.  31,  holds  the  court  at 
the  August  term,  has  not  the  power  to  grant  a 
rule  why  a  mandamus  shall  not  issue.  Such  a 
rule  does  not  fall  within  the  description  of  cases 
enumerated  in  the  act  of  congress,  for  the  action 
of  the  court  at  the  August  session.  Ex  parte 
Duncan  N.  Hcnnen,  13  Peter.«,  225. 

292.  The  supreme  court  has  no  jurisdiction 
to  bring  up  the  body  of  an  infant  daughter  of  an 
alien,  alleged  to  be  unlawfully  detained  from 
her  father.     Ex  parte  Barry,  2  Howard,  65. 

293.  If  the  plaintiff  claims  two  thousand  dol- 
lars and  upwards,  he  has  a  right  to  a  writ  of 
error  to  the  supreme  court,  although  the  judg- 
ment of  the  circuit  court  was  lor  a  sum  less 
than  two  thousand  dollars.  Knapp  v.  Banks. 
2  Howard,  73. 

294.  This  right  does  not  extend  to  the  defen- 
dant in  such  a  case,  where  the  judament  is  for 
less  than  two  thousand  dollars.     Ibid. 

295.  The  supreme  court  has  no  authority  over 
a  question,  whether  an  ordinance  of  the  corpo- 
ration of  New  Orleans  impairs  religious  liberty. 
Permoli  v.  2'he  First  Miinicipalily  of  New  Or- 
leans, 3  Ho-ward,  589. 

296.  Questions  of  evidence  ruled  by  the  conrt 
in  a  case  brought  up  to  the  supreme  court  under 
the  twenty-fifth  section  of  the  act  of  1789,  are 
not  in  the  jurisdiction  of  the  supreme  court,  un- 
less the  object  is  to  give  the  evidence  effect  for 


JURISDICTION. 


121 


Jurisdiction  of  ihe  Circuit  Courts  of  the  United  States. 


purposes  for  which  the  court  has  jurisdiction. 
M-Kay  v.  DoUcn,  4  Howard,  44. 

4.  Jurisdiction  of  the  Circuit  Courts  of  the  United 

States. 

297.  The  acts  of  congress  which  regulate  the 
original  juiisdictioii  of  the  circuit  courts,  are, 
'•All  act  to  establish  the  jutliciai  courts  of  the 
United  States,"  sect.  11,  passed  24th  September, 
1789,  1  Story's  L.  U.  S.  53,  57.  '=An  act  in  ad- 
dition to  an  act,  entitled  an  act  to  prohibit  the 
carrying  on  the  slave  trade  from  the  United 
States  to  any  foreign  place  or  country,"  sect.  4, 
passed  10th  May,  1800,  2  Story's  L.  U.  S.  78 1'. 
'•An  act  to  vest  more  eflectually  in  the  state 
courts,  and  in  the  district  courts  of  the  United 
States,  jurisdiction  in  the  cases  therein  men- 
tioned," passed  3d  March,  1815,  2  Story's  L.  U. 

5.  1530.     Turner  v.   The  Bank  of  North  Ame- 
rica, 4  Dall.  8  ;   1  Cond.  Rep.  205,  &c. 

298.  The  inferior  courts  of  the  United  States 
are  all  of  limited  jurisdiction  ■  but  they  are  not 
on  that  account  inferior  courts,  in  the  technical 
sense  of  those  words,  whose  judgments,  taken 
alone,  are  to  be  disregarded.  If  the  jurisdiction 
be  not  alleged  in  the  proceedings,  their  judg- 
ments and  decrees  are  erroneous,  but  they  are 
not  absolute  inillities.  M-Cormick  ct  al.  v.  Sid- 
livant  ct  al,  10  Wheat.  192;  6  Cond.  Rep.  71. 

299.  A  circuit  court  is  of  limited  jurisdiction, 
and  has  cognizance,  not  of  cases  generally,  but 
only  of  a  few  specially  circumstanced  ;  amount- 
ing to  a  small  portion  of  the  cases  which  an  un- 
limited jurisdiction  would  embrace;  and  the  fair 
presumption  is  not,  as  with  regard  to  a  court  of 
general  jurisdiction,  that  a  cause  is  within  its 
jurisdiction,  unless  the  contrary  appears;  but 
rather  that  a  cause  is  without  its  jurisdiction, 
unless  the  contrary  appears.  This  renders  it 
necessary,  inasmuch  as  the  proceedings  of  no 
court  can  be  deemed  valid  further  than  its  juris- 
diction appears  or  can  be  presumed,  to  set  forth 
upon  the  reconl  of  a  circuit  court  the  facts  or 
circumstances  which  give  jurisdiction,  either 
e.xpressly  or  in  such  a  manner  as  to  render  them 
certain  by  legal  intendment.  2'urner,  Adm'r, 
v.  The  Bank  of  North  America,  4  Dall.  8  ;  1  Cond. 
Rep.  205. 

300.  The  jurisdiction  of  the  circuit  court  of 
the  United  States  extends  to  a  case  between 
citizens  of  Kentucky,  claiming  lands  exceeding 
the  value  of  five  hunilred  liollars,  under  different 
grants,  the  one  issued  by  the  state  of  Kentucky, 
and  the  other  by  the  state  of  Virginia,  upon  war- 
rants issued  by  Virginia,  and  locations  founded 
thereon,  prior  to  the  separation  of  Kentucky 
from  Virginia.  It  is  the  grant  which  passes  the 
legal  title  to  the  land ;  and  if  the  controversy  is 
founded  upon  the  conflicting  giants  of  different 
states,  the  judicial  power  of  the  courts  of  the 
United  States  extends  to  the  case,  whatever  may 
have  been  the  ecjuitable  title  of  the  parties  prior 
to  the  grant.  Colson  ct  al.  v.  Lewis,  2  Wheat. 
377;  4  Cond.  Rep.  168. 

301.  The  United  States,  proceeding  according 
to  the  provisions  of  the  act  of  congress,  passed 
15lh  May,  1820,  entitled  "an  act  for  the  better 
organization  of  the  treasury  department,"  issued 
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a  warrant  to  the  marshal  of  the  District  of  Co- 
lumbia, for  a  balance  alleged  to  be  due  by  Jo- 
seph Nourse,  late  register  of  the  treasury,  and 
the  property  of  Mr.  Nourse  was  attached  for  the 
alleged  balance.  On  the  application  of  Mr. 
Nourse,  the  district  judge  of  the  District  of  Co- 
lumbia, issued  an  injunction  to  stay  the  proceed- 
ings, and  after  reference  of  the  accounts  to  au- 
ditors appointed  by  him,  and  a  report  by  ihem, 
stating  a  balance  of  eleven  thousand  eight  hun- 
dred and  thirteen  dollars  and  eleven  cents  to  be 
due  by  the  United  States  to  Mr.  Nourse,  the  dis- 
trict judge  made  a  decree  that  the  injunction 
should  be  perpetual.  The  United  Slates  ap- 
pealed to  the  circuit  court,  and  the  decree  for  a 
perpetual  injunction  was  affirmed  by  that  court. 
The  United  States  appealed  to  the  supreme 
court ;  and  on  a  motion  to  dismiss  the  appeal,  it 
was  held,  that  no  appeal  is  given  by  the  act  of 
congress  from  a  decree  of  the  district  judge,  in 
such  a  case,  to  the  circuit  court.  The  special 
jurisdiction  created  by  the  act  of  congress,  must 
be  strictly  exercised  within  its  provisions.  A 
particular  mode  is  pointed  out  by  which  an  ap- 
peal from  the  decision  of  the  district  judge  may 
be  taken  by  the  person  against  \\  hom  proceed- 
ings have  issued;  consequently,  it  can  be  taken 
in  no  other  way;  no  provision  is  made  for  an 
appeal  by  the  government ;  of  course,  none  was 
intended  to  be  given  to  it.  It  appears  that  no 
provision  is  made  in  the  general  act  organizing 
the  courts  of  the  United  States,  to  authorize  an 
appeal  from  the  judgment  or  decree  of  the  dis- 
trict court  to  the  circuit  court;  except  in  cases 
of  admiralty  and  maritime  jurisdiction.  On  the 
principle  of  the  case  of  the  United  States  v. 
Goodwin,  the  appeal  in  this  case  cannot  be 
maintained.  If  it  be  a  case  in  chancery,  no 
provision  is  made  in  the  general  law  to  appeal 
such  a  case  from  the  district  to  the  circuit  court. 
United  States  v.  Nourse,  6  Peters,  470. 

302.  The  circuit  court  has  jurisdiction  in  a 
suit  in  equity  to  stay  proceedings  upon  a  judg- 
ment at  law,  between  the  same  parties,  although 
the  subpoena,  &c.,  be  served  upon  the  defendant 
out  of  the  district  in  which  the  court  sits.  Lo- 
gan V.  Patrick,  5  Cianch,  288  ;  2  Cond.  Rep.  259. 

303.  A  writ  of  error  does  not  lie  to  remove  a 
civil  cause  from  the  circuit  to  the  supreme  court, 
which  has  been  carried  to  the  circuit  from  the 
district  court.  United  States  v.  Goodwin,  7  Cranch, 
108;  2  Cond.  Rep.  434. 

304.  There  is  no  act  of  congress  which  au- 
thorizes a  circuit  court  to  issue  a  compulsory 
process  to  the  district  court,  for  the  removal  of  a 
cause  from  that  jurisdiction,  before  a  final  judg- 
ment or  decree  is  pronounceil.  If  a  certiorari 
should  issue  in  such  case,  the  district  court  may 
and  ought  to  lefuse  obetiience  to  the  writ,  and 
after  the  cause  is  thus  removed,  either  party 
may  move  for  a  procedendo,  or  pursue  the  cause 
in  the  district  court,  as  if  it  had  not  been  re- 
moved. Patterson  v.  The  United  States,  2  Wheat. 
221;  4  Cond.  Rep.  98. 

305.  The  circuit  courts  of  the  United  States 
have  jurisdiction  of  a  robbery  committed  on  the 
hitrh  seas,  under  the  eighth  section  of  the  act 
of^April  30th,  1790,  ch.  36,  although  such  rob- 
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bery  woiiKI  not,  if  committed  on  land,  be  pun- 
i:shed  uithtlealh.  United  States  v.  Palmer  el  al., 
3  Wheal.  (HO;  5  Cuiul.  Ucp.  352. 

306.  On  an  indictment  for  ninrder,  founded  on 
the  ei^ihlh  section  of  the  act  of  coniiress  of  April 
30th,  1790,  ch.  36,  the  death  as  well  as  the  mor- 
tal stroke  must  happen  on  the  high  seas.  The 
federal  courts  have  no  cognizance  of  the  case 
where  the  mortal  stroke  was  given  on  the  high 
seas,  and  the  lieath  took  place  on  shore.  United 
States  V.  Mdtll  4  Dali.  426. 

307.  Notwithstanding  the  restrictive  clause 
contained  in  the  eleventh  section  of  the  judiciary 
act  of  September  •24th.  1789,  ch.  20,  the  circuit 
court  has  jurisdiction  of  a  suit  in  e(]uity,  brought 
by  a  judgment  creditor  against  his  debtor  and 
others,  they  being  citizens  of  ditlerenl  states,  to 
set  aside  conveyances  made  in  fraud  of  creditors ; 
although  the  ground  of  the  judgment  was  a  ne- 
gotiable chose  in  action  ;  on  which,  before  judg- 
ment, a  suit  could  uot  have  been  maintained  in 
such  court.  Bean  v.  Smith  et  al.,  2  Mason's  C. 
C.  R.  252. 

308.  Where  a  judgment  has  been  rendered  in 
a  state  court  in  a  suit  between  citizens  of  differ- 
ent states,  and  the  juilgment  has  been  since  as- 
sismed  to  a  citizen  of  the  same  state  with  the 
original  plainiilT,  the  circuit  court  has  jurisdic- 
tion of  a  suit  in  equity  brought  by  the  assignee  ; 
although  the  ground  of  the  original  suit  on 
which  judgment  was  rendered,  was  a  negotiable 
chose  in  action,  of  which  the  circuit  court  could 
not  have  held  jurisdiction  under  the  restrictive 
clause  contained  in  the  eleventh  section  of  the 
judiciary  act  of  September  24th,  1789,  ch.  20. 
Dexter  v.  Smith  et  al.,  2  Ma.son's  C.  C.  R.  303. 

309.  The  circuit  court  of  the  United  Slates 
has  juristliction  in  a  case  between  citizens  of 
difTerent  stales,  to  sustain  a  petition  for  parti- 
tion, according  to  the  statutes  of  the  state  for 
partition  of  lands  among  tenants  in  common. 
Ex  parte  Buhlle  et  al.,  2  Mason's  C.  C.  R.  472. 

310.  The  circuit  courts  of  the  United  Stales 
are  not  inferior  courts  in  the  technical  sense  of 
the  books  :  but  are  so  only  as  subordinate  to  the 
supreme  court.  But  their  jurisdiction  is  special 
and  limited.  Livingt^ton  et  al.  v.  Van  Ingen  et 
al,  Paine's  C.  C.  R.  45. 

311.  If  jurisdiction  of  "cases  arising  under 
laws  of  the  United  States,"  be  not  conferred  on 
the  circuit  courts,  by  an  act  of  congress,  they 
cannot  take  cognizance  of  them.  And  where 
congress  has  given  an  action  at  law,  in  the  cir- 
cuit court,  in  certain  cases,  they  do  not  thereby 
acquire  jurisdiction  so  as  to  entertain,  in  those 
cases,  a  bill  in  equity  not  relating  to  an  action  at 
law.  But  query,  Whether,  if  it  should  become 
necessary  in  an  action  at  law  in  the  circuit 
courts,  to  appeal  to  their  equity  side  in  aid  or 
defence  of  such  action,  those  courts  would  have 
the  nece.ssary  equity  powers?     Ibid. 

312.  The  circuit  courts  have  no  supervising 
power  or  control  over  the  district  courts,  other 
than  is  given  by  the  laws  of  the  United  States, 
which  is  to  compel  a  rendition  of  a  judgment  or 
decree,  and  to  re-examine  it  on  error  or  appeal. 
Smith  V.  Jackson,  Paine's  C.  C.  R.  453. 

313.  The  circuit  court  has  jurisdiction  on  a 


bill  in  equity,  fded  by  the  United  States  against 
the  debtor  of  their  debtor,  they  claiming  a  prior- 
ity under  the  sixty-fifth  section  of  the  act  of  the 
2d  of  March,  1799.  ch.  28;  notwithstamling  the 
local  law  of  the  state,  where  the  suit  is  brought, 
allows  a  creditor  to  proceed  against  the  debtor 
of  his  debtor  by  a  peculiar  process  at  law. 
United  States  v.  Howlandct  al.,  4  Wheat.  lOS  ;  4 
Cond.  Rep.  404. 

314.  The  circuit  court  of  the  Union  have 
chancery  jurisdiction  in  every  state;  they  have 
the  same  chancery  powers,  and  the  same  rules 
of  decision  in  all  the  states.     Ibid. 

315.  The  circuit  court  has  jurisdiction  of  a 
suit  brought  by  the  endorsee  of  a  promissory 
note,  who  is  a  citizen  of  one  state,  against  the 
endorsee,  who  is  a  citizen  of  a  difTerent  slate, 
whether  a  suit  could  be  brought  in  that  court  by 
the  endorsee  against  the  maker,  or  not.  Young 
V.  Bryan,  6  Wheat.  146  ;  5  Cond.  Rep.  49. 

316.  In  order  to  maintain  a  suit  in  the  circuit 
court,  the  jurisdiction  must  appear  on  the  re- 
cord ;  as,  if  the  suit  is  between  citizens  of  dif- 
ferent states,  the  citizenship  of  the  respective 
parties  must  be  set  forth.  Sullivan  v.  The  FuU 
ton  Steamboat  Company,  6  Wheat.  450 ;  5  Cond. 
Rep.  135. 

317.  An  endorsee  of  a  promis.sory  note,  who 
resides  in  a  different  state,  may  sue  in  the  cir- 
cuit court  his  immediate  eiuiorser,  residing  in  the 
state  in  which  the  suit  is  brought,  although  that 
endorser  be  a  resident  of  the  same  state  with 
the  maker  of  the  note.  Mollan  v.  Torrance,  9 
Wheat.  537;  5  Cond.  Rep.  666. 

318.  But  where  the  suit  is  brought  against  a 
remote  endorser,  and  the  plaintiff,  in  his  decla- 
ration, traces  his  title  through  an  intermediate 
endorser,  he  must  show  that  this  intermediate 
endorser  could  have  sustained  his  action  in  the 
circuit  court.     Ibid. 

319.  A  plea,  as  entered  to  the  jurisdiction  of 
the  circuit  court,  must  show  that  the  parties 
were  citizens  of  the  same  state,  at  the  time  the 
action  was  brought,  and  not  merely  at  the  time 
of  the  plea  pleaded.  By  the  supreme  court: — 
The  jurisdiction  depends  upon  the  state  of  things 
at  the  time  of  the  action  brought ;  and  after  it 
is  once  vested,  it  cannot  be  ousted  by  a  subse- 
quent change  of  residence  of  either  of  the  par- 
ties.    Ibid. 

320.  Where  the  principal  is  confined  in  jail 
under  the  mesne  civil  process  of  a  state  court, 
the  circuit  court  has  no  authority  to  issue  a  ha- 
beas corpus  for  the  purpose  of  bringing  him  in 
to  be  surrendered  in  discharge  of  his  bail. 
United  States  v.  French,  1  Gallis.  C.  C.  R.  20. 

321.  Nor  will  the  court,  merely  on  account  of 
such  impediment,  discharge  the  bail,  who  have 
become  bound  for  the  appearance  of  the  party 
to  answer  to  a  criminal  information;  but  in  their 
discretion,  the  court  will  respite  the  recogni- 
sance.    Ibid. 

322.  The  circuit  courts  have  jurisdiction  of 
matters  arising  under  the  bankrupt  law  of  the 
United  States,  as  they  have  of  any  other  sub- 
ject, where  the  constitution  and  laws  of  the 
United  States  give  them  jurisdiction.  Lucas  v, 
Morris,  Paine's  C.  C.  R.  396. 
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323.  The  circuit  courts  are  not  deprived  of 
their  jurisdiction  when  it  arises  from  the  citizen- 
ship or  alienage  of  parties,  by  the  joining  of  a 
mere  nominal  party,  who  does  not  possess  the 
requisite  character.  Ward  v.  Arredondo,  Paine's 
C.  C.  R.  410. 

324.  In  an  action  of  covenant,  upon  an  agree- 
ment, under  seal,  containing  a  penally  amount- 
ing to  less  than  five  hundred  dollars,  the  circuit 
court  has  jurisdiction,  the  action  being  for  dam- 
ages e.\c6eding  tive  huntlred  dollars,  as  laid  in 
the  declaration.  Marlin  v.  Taylor,  1  Wash.  C. 
C.R.  1. 

325.  The  agreement  of  a  state  court  to  con- 
sider a  petition  for  the  removal  of  a  cause  to  the 
circuit  court,  as  filed  of  a  term  preceding  that 
at  which  it  was  actually  tiled,  will  not  give  the 
circuit  court  jurisdiction  of  the  cause.  Gibson 
V.  Johnson,  1  Peters'  C.  C.  R.  44. 

326.  A  general  assignee  of  the  effects  of  an 
insolvent  debtor  cannot  sue  in  the  federal  courts 
under  the  11th  section  of  the  judiciary  act  of 
1798,  ch.  20,  if  his  assignor  could  not  have  sued 
in  those  courts.  Sere  v.  Pilot,  6  Cranch,  332 ;  2 
Cond.  Rep.  389. 

327.  The  power  of  the  circuit  courts  of  the 
United  Slates  to  issue  a  writ  of  mandamus,  is 
confined  e.vclusively  to  cases  in  which  it  may 
be  necessary  to  exercise  jurisdiction  in  cases 
vested  in  them.  M'-Intire  v.  Wood,  7  Cranch, 
504  ;  2  Cond.  Rep.  588. 

328.  The  circuit  courts  of  the  United  States 
have  jurisdiction  in  writs  of  right,  where  the 
property  demanded  exceeds  five  hundred  dol- 
lars in  value;  and  if,  upon  a  trial,  the  demand- 
ant recovers  less,  he  is  not  to  be  allowed  his 
costs;  and  in  the  discretion  of  the  court  may  be 
adjudged  to  pay  costs.  Green  v.  Liter,  8  Cranch, 
229;  3  Cond.  Rep.  97. 

329.  Under  the  clause  of  the  constitution,  de- 
claring that  ihe  judicial  power  shall  extend  to 
controversies  between  citizens  of  the  same  state 
claiming  lands  under  grants  of  different  states; 
a  case  is  includeil  where  one  party  claimed  land 
under  a  grant  from  the  state  of  New  Hampshire, 
and  the  other  under  a  grant  from  the  state  of 
Vermont;  although  at  the  time  of  the  first  grant 
Vermont  was  part  of  New  Hampshire.  Town 
of  Pawlet  V.  Clarke,  9  Cranch,  292  ;  3  Cond.  Rep. 
408. 

330.  Under  the  judiciary  act  of  1789,  ch.  20. 
sec.  11.  giving  jurisdiction  to  the  circuit  court, 
where  an  alien  is  a  party,  or  the  suit  is  between 
a  citizen  of  the  state  where  the  suit  is  brought 
and  a  citizen  of  another  state,  if  the  suit  be 
joint,  each  distinct  interest  should  be  represent- 
ed by  persons,  all  of  whom  are  entitled  to  sue, 
or  who  may  be  sued,  in  the  federal  courts.  That 
is,  where  the  interest  is  joint,  each  of  the  per- 
sona concerned  in  the  interest  must  be  compe- 
tent to  sue  or  be  sued  in  those  courts.  Straw- 
bridge  V.  Curliss,  3  Cranch,  267:  1  Cond.  Rep. 
523.  Corporation  of  New  Orleans  \.  Winter,  1 
Wheat.  91 ;  3  Cond.' Rep.  499. 

331.  The  residence  of  a  [>arty  in  another  dis- 
trict of  a  stale  than  that  in  which  the  suit  is 
brought  in  a  court  of  the  United  States,  does  not 
exempt  him  from  the  jurisdiction  of  the  court. 


The  division  of  a  state  into  two  or  more  districts 
cannot  affect  the  jurisdiction  of  the  court  on  ac- 
count of  citizenship.  If  a  party  is  found  in  the 
district  in  which  he  is  sued,  the  case  is  out  of 
the  prohibition  of  the  judiciary  act,  which  de- 
clares that  '-no  civil  suit  shall  be  brought  in  the 
courts  of  the  United  States,  against  a  defendant, 
by  any  original  process,  in  any  other  district  than 
that  whereof  he  is  an  inhabitant,  or  in  which  he 
shall  be  fount!  at  the  time  of  serving  the  writ." 
M-Micken  v.  Wchh  et  al.,  1 1  Peters.  25. 

332.  The  rule  was  established  by  the  supreme 
court  in  the  case  of  Young  v.  Bryan,  6  VVheat, 
146,  that  the  circuit  court  of  the  United  Slates 
has  jurisdiction  of  a  suit  brought  by  the  endorsee 
of  a  promissory  note,  who  was  a  citizen  of  one 
state,  against  the  endorser,  who  was  a  citizen 
of  a  different  state,  whether  a  suit  could  be 
brought  in  that  court  by  the  endorsee  against  the 
maker,  or  not.     Evans  v.  Gee,  11  Peters,  80. 

333.  A  judgment  at  law,  in  the  circuit  court 
of  the  United  States,  of  Kentucky,  is  not  con- 
clusive on  the  circuit  court  of  the  United  States, 
sitting  in  equity,  as  the  same  would  not  be  con- 
clusive on  the  circuit  court  of  Kentucky  ;  as  the 
principles  and  rules  of  a  court  of  equity  differ 
from  those  which  prevail  in  a  court  of  law. 
Bryant  v.  Hunter  et  al.,  3  Wash.  C.  C.  R.  48. 

334.  The  laws  of  the  several  states,  constitu- 
tionally passed  since  1789,  are  binding  on  the 
circuit  courts  of  the  United  States  held  within 
the  state  in  which  the  same  prevail.  Aliter,  as 
to  rules  of  practice.  Every  court  possesses  the 
power  of  making  its  own  rules  of  practice,  unless 
forbidden  bylaw;  and  the  seventeenth  section 
of  the  judiciary  law  vests  expressly  this  power 
in  the  courts  of  the  United  States.  Golden  v. 
Prince,  3  Wash.  C.  C.  R.  313. 

335.  Where  the  record  of  a  judgment  in  the 
circuit  court  has  been  sent  to  the  supreme  court, 
and  an  appearance  entered  there  by  the  defend- 
ant in  error;  and  a  decision  by  the  supreme 
court  reversing  the  judgment,  and  remanding  the 
cause  for  a  new  trial;  the  defendant  in  error 
cannot  object  that  the  judgment  in  this  cause  is 
in  force  and  unreversed,  upon  the  ground  that 
no  writ  of  error  had  been  sued  out.  Evans  v. 
Eaton,  3  Wash.  C.  C.  R.  443. 

336.  The  petitioner  was  arrested  by  the  mar- 
shal of  the  district  of  Pennsylvania,  under  an 
attachment  from  the  circuit  court  of  Rhode  Isl- 
and, for  a  contempt  in  not  appearing  in  that 
court,  after  a  monition  served  upon  him  in  the 
state  of  Pennsylvania,  to  answer  in  a  prize  cause, 
as  to  a  certain  bale  of  goods  condemned  to  the 
captors,  and  which  had  come  into  the  possession 
of  Peter  Graham,  the  relator:  Held,  that  the 
circuit  and  district  courts  of  the  United  States 
cannot,  either  in  suits  at  common  law  or  equity, 
send  their  process  into  another  district,  except 
where  specially  authorized  so  to  do  by  some  act 
of  congress.  Ex  parte  Peter  Graham,  3  Wash. 
C.  C.  R.  456. 

337.  A  libel  was  filed  to  carry  into  execution 
a  sentence  of  the  circuit  court  of  Rhode  Island 
against  Graham,  a  resident  citizen  of  Pennsyl- 
vania, for  the  value  of  a  box  of  merchandise, 
condemned  by  that  court,  and  which  was  charged 
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to  have  come  into  his  hands  after  comlemiiation. 
Plea,  that  the  ileleiKluiit  hml  not  been  served 
vith  process  in  the  district  of  Rliode  Island,  and 
was  not  a  party  to  the  proceedinjjfs  in  thatconrt. 
By  the  conrt : — The  circuit  court  of  Rhode  Ishmd 
had  no  jurisdiction  ag-ainst  Graham  in  personam, 
as  he  was  a  citizen  of  Pennsylvania,  and  was 
not  served  with  process  in  that  state.  The  de- 
cree of  that  court  is  conclusive  against  the  mer- 
chandise; and,  upon  a  proper  application  to  this 
court,  the  court  would  not  hesitate  to  give  it 
eflect  against  the  appellee,  in  respect  to  the 
merchandise,  if  it  should  appear  that  he  had,  or 
has,  possession  of  them  or  their  proceeds.  As 
to  the  thiuir,  Graham,  and  all  others  claiming  it 
on  the  ground  of  property  or  possession,  were 
parties  to  that  suit,  and  were  represented  by  it 
in  that  court,  although  they  were  not  served  with 
process,  or  had  not  heard  of  the  proceedings. 
Wilson  v.  Graham,  4  Wash.  C.  C.  R.  53. 

338.  The  circuit  court  of  the  United  States 
has  not  jurisdiction  of  a  cause  in  which  a  state 
is  a  party ;  and  if  a  slate  be  a  party,  and  the 
cause  be  removed  from  the  state  court  to  the 
circuit  court,  the  latter  court  will  remand  it,  even 
after  it  has  been  docketed.  Den  ex  dem.  of  the 
Slate  of  New  Jersey  v.  Babcock,  4  Wash.  C.  C.  R. 
344. 

339.  A  bill  in  equity  to  enjoin  a  judgment  lies 
in  the  circuit  court  where  the  judgment  is  given, 
although  the  original  plaintiff  resides  in,  and  is 
a  citizen  o!,  another  slate.  Such  a  bill  is  not  an 
original  suit,  within  the  sense  of  the  eleventh 
section  of  the  judiciary  act  of  1789,  ch.  20. 
Dunlap  V.  Stetson,  4  Mason's  C.  C.  R.  349. 

340.  It  is  not  necessary  that  a  citizen,  remov- 
ing from  a  territory  of  the  United  States,  or  a 
stale,  into  another  stale,  should  acquire  all  the 
rights  of  a  citizen  of  the  state  into  which  he  re- 
moves, by  the  laws  of  such  state.  It  is  sufficient 
if  he  acquires  a  domicile  there.  Yet  the  decla- 
ration must  aver  that  he  is  a  citizen  of  the  state  ; 
not  sufficient  that  it  should  aver  that  he  is  a  re- 
sident. If  one  make  such  a  removal  with  the 
avowed  object  of  acquiring  a  right  to  sue  in  the 
circuit  court,  but  with  the  intention  of  a  perma- 
nent residence,  and  not  to  return,  it  is  not  a  fraud 
upon  the  law.  Catlet  v.  The  Pacific  Insurance 
Co.,  Paine's  C.  C.  R.  599. 

341.  An  action  on  a  policy  of  insurance  may 
be  brought  in  the  name  of  the  principal,  thotigh 
the  agent  oidy  is  named  in  the  policy,  the  polic}' 
not  being  under  seal:  and  the  circuit  courts  of 
the  United  States  will  entertain  jurisdiction, 
where  the  principal  is  a  citizen  of  a  different 
state  from  thai  of  the  defendant,  although  the 
agent  is  of  the  same  slate.  Ritan  v.  Gardner,  1 
Wash.  C.  C.  R.  145. 

342.  A.,  a  citizen  of  New  Vork.  being  one  of 
several  tenants  in  common  of  lands  lying  in 
Pennsylvania,  of  which  state  the  other  tenants 
in  common  were  citizens,  took  a  conveyance  in 
severally  from  the  trustees,  also  citizens  of  Penn- 
sylvania, in  whom  the  whole  interest  had  been 
vested,  and  covenanted  in  the  deed  to  insti- 
tute suits  for  the  recovery  of  the  land  so  con- 
veyed to  him.  and  to  reconvey  them  to  the  trus- 
tees, on   their  repaying  him  his  expenses,  &c. 


I  By  the  court  : — This  deed  was  not  colourable  to 
vest  jurisdiction  in  the  United  States  courts,  but 
valiil  ;  and  A.  miglit,  uiwn  this  title,  sue;  in  the 
circuit  court.  Jirowneh  Lessee  v.  Jhowne,  1 
Wash.  C.  C.  R.  429. 

343.  Where  a  writ,  at  the  suit  of  a  citizen  of 
Kentucky,  was  issued  from  the  circuit  court  in 
Pennsylvania  against  I.,  a  citizen  of  New  Or- 
leans, and  C,  a  citizen  of  Pennsylvania,  upon 
which  the  latter  was  taken,  and  iion  est  returned 
as  to  the  other  defendant;  the  defendant  who 
has  been  arrested  cannot  avail  himself  of  the 
fact  that,  as  between  the  plaintiff  anil  the  co- 
defeiulanl.  the  court  would  not  enteilain  juris- 
diction of  the  cause,  but  the  suit  may  go  on 
against  him  who  has  been  served  with  process, 
under  the  laws  and  practice  of  Pennsylvania. 
Craig  v.  (Cummins,  4  Wash.  C.  C.  R.  505. 

344.  The  circuit  court  has  no  original  juris- 
diction in  admiralty  cases.  Lausen  v.  The  Vrow 
Masdakna,  Bee's  D.  C.  R.  11. 

345.  If  the  subject-matter  of  the  suit  be  such 
as  that  the  circuit  court  may  entertain  jurisdic- 
tion of  it,  the  privilege  which  a  party  has,  of  not 
being  served  with  process  out  of  ihe  district  in 
which  he  resides,  or  of  not  being  compelled  by 
such  service  to  appear  in  any  other  district,  is 
merely  personal,  unconnected  with  the  jurisdic- 
tion of  the  court,  and  may  be  waived  by  an  ap- 
pearance. Harrison  el  al.  v.  Rowan  et  al.,  Peters' 
C.  C.  R.  489. 

346.  The  clause  in  the  patent  law.  authorizing 
suits  in  the  circuit  courts,  stands  on  the  prin- 
ciple ihat  they  are  cases  arising  under  a  law 
of  the  United  States.  Osborn  et  al.  v.  The  Bank 
of  the  United  Slates,  9  Wheat.  738;  5  Cond.  Rep. 
741. 

347.  The  circuit  court  cannot  rehear  a  cause, 
or  admit  a  claim,  or  grant  an  appeal  at  a  term 
subsequent  to  that  at  which  the  cause  was  finally 
decided.    The  Avery,  2  Gallis.  C.  C.  R.  386. 

348.  The  circuit  court  has  no  supervising 
power  over  the  district  courts,  other  than  is 
given  by  the  laws  of  the  United  Slates,  which 
is  to  compel  a  rendition  of  a  judgment  or  decree, 
or  to  re-examine  it  on  error  or  appeal.  The  cir- 
cuit courls  have  no  power  to  issue  writs  of  man- 
damus after  the  practice  of  the  king's  bench, 
but  only  where  they  are  necessary  for  the  ex- 
ercise of  their  jurisdiction.  Smith  v.  Jackson, 
Paine's  C.  C.  R.  453. 

349.  It  is  necessary  to  set  forth  in  the  record, 
the  citizenship  or  alienage  of  the  respective  par- 
ties, to  bring  the  case  within  the  jurisdiction  of 
the  circuit  court.  Bingham  v.  Cabot,  3  Dall.  382; 
1  Cond.  Rep.  170. 

3.50.  The  circuit  courts  have  no  original  juri.'- 
diclion  in  suits  for  jienalties  and  forfeitures  aris- 
ing under  ihe  laws  of  the  United  States;  but  the 
district  court  has  e.xclusive  jurisdiction.  Ketland 
V.  The  Cassius,  2  Dall.  365. 

351.  An  information  airainst  a  vessel,  on  ihe 
ground  of  illegal  outfit,  will  not  lie  in  the  circuit 
court.     Ibid. 

352.  It  is  not  necessarj'  to  aver  on  the  record 
that  the  defendant  was  an  inhabitant  of  the  dis- 
trict where  the  suit  is  brought,  or  found  therein 
at  the  time  of  suing  the  writ.     The  exemption 
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from  arrest  in  a  district  in  which  defendant  was 
not  an  inhabitant,  or  in  which  he  was  not  found 
at  the  time  of  suing  process,  is  a  privilege  of 
the  defendant,  which  he  may  waive  by  a  volun- 
tary appearance.  Grade  et  al.  v.  Palmer  et  al..  8 
Wheat.  699;  5  Cond.  Rep.  561. 

353.  The  circuit  courts  of  the  United  States 
have  jurisdiction  of  a  bill  in  equity  filed  by  the 
Bank  of  the  United  State.s,  for  the"  purposes  of 
protecting  the  bank  in  the  e.\ercise  of  its  fran- 
chises, which  are  threatened  with  invasion  and 
destruction  under  an  unconstitutional  state  law: 
and  as  the  state  itself  cannot  be  matle  a  defend- 
ant, it  may  be  maintained  against  the  officers 
and  agents  of  the  state  who  are  appointed  to 
e.\ecute  such  laws.  Osborn  v.  The  Bank  of  the 
United  States,  9  Wheat.  738;  5  Cond.  Rep.  741. 

354.  The  circuit  courts  of  the  United  States 
have  jurisdiction  of  suits  brought  by  the  Bank 
of  the  United  Slates  against  a  bank  incorporated 
by  a  statute  of  a  state,  and  of  which  the  state 
is  itself  a  stockholder,  together  with  private 
individuals  who  are  citizens  of  the  same  state 
with  some  of  the  stockholders  of  the  Bank  of 
the  United  States.  Bank  of  the  United  Slates  v. 
The  Planters'  Bank  of  Georgia.  9  Wheat.  904;  5 
Cond.  Rep.  794. 

355.  The  circuit  courts  of  the  United  States 
have  jurisdiction  under  the  constitution,  the  acts 
of  April  10th,  1810,  ch.  2,  .sec.  29,  and  of  March 
3d,  1815.  ch.  782,  sec.  4,  of  suits  brought  in  the 
name  of  tlie  postmaster-general  of  the  United 
States,  on  bonds  given  to  the  postmaster-general, 
by  a  deputy  postmaster,  conditioned  to  pay  all 
moneys  that  shall  come  to  his  hands  for  postage 
of  whatever  is  by  law  chargeable  with  postage, 
to  the  postmaster-general  of  the  United  States 
for  the  time  being,  deducting  only  the  commis- 
sion and  allowance  made  by  law,  for  his  care, 
trouble  and  charges,  in  managing  the  said  office. 
Postmaster-General  et  al.  v.Earlyetal.,  12  Wheat. 
136  ;  6  Cond.  Rep.  480. 

356.  In  an  action  brought  on  a  bank-note,  pay- 
able to  W.  Pilt  or  bearer,  by  the  holder,  a  citizen 
of  one  state,  against  the  citizen  of  another,  the 
circuit  court  has  jurisdiction,  without  showing 
that  W.  Pitt  is  a  fictitious  person,  or  a  citizen  of 
a  state  different  from  the  defendant;  the  prohi- 
bition containeii  in  the  eleventh  section  of  the 
act  of  September  24lh.  1789,  ch.  20,  not  apply- 
ing to  such  a  case.  Bullard  v.  Bell,  1  Mason's 
C.  C.  R.  243. 

357.  The  circuit  court  has  no  jurisdiction  in 
causes  of  admiralty  and  maritime  juristliction, 
except  over  the  final  decrees  of  the  district 
court.  If  such  final  decree  be  unappealed  from, 
no  appeal  lies  upon  any  subsequent  proceedings 
upon  the  summary  judgment  rendered  on  a  bond 
for  the  appraised  value,  or  lapon  an  admiralty 
stipulation  taken  in  the  cause,  to  enforce  the 
decree.  The  proceedings  in  such  cases,  and  the 
awarding  of  execution,  are  incidents  exclusivel}' 
belonging  to  the  court  in  possession  of  the  prin- 
cipal cause.    The  Hollcn,  1  Mason's  C.  C.  R.  431. 

358.  The  circuit  court  has  no  jurisdiction  of 
suits  between  citizens  of  different  states,  except- 
ing whtM-e  one  of  the  parties  is  a  citizen  of  the 
state  where  the  suit  is  brought.    It  has  no  other 
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jurisdiction   than    that  given   by  some  stiTtute. 
Shute  v.  Davis,  Peter.s'  C.  C.  R.  431. 

359.  Where  a  citizen  of  New  Hampshire  sues 
a  citizen  of  Connecticut  in  the  circuit  court  in 
New  Hampshire,  the  jurisdiction  of  the  court  is 
not  ousted  per  se  by  the  clause  in  the  eleventh 
section  of  the  judiciary  act  of  September  24lh, 
1789,  ch.  20,  which  provides  that  no  civil  suit 
shall  be  brought  before  said  court  "against  an 
inhabitant  of  the  United  States,  by  any  original 
process,  in  any  other  district  than  that  whereof 
he  is  an  inhabitant,  or  in  which  he  shall  be  found 
at  the  time  of  serving  the  writ."  Flanders  v. 
The  Mtna  Ins.  Co.,  3  Mason's  C.  C.  R.  158. 

360.  A  corporation  aggregate,  composed  of 
citizens  of  one  state,  may  sue  a  citizen  of  an- 
other state  in  the  circuit  court  of  the  United 
States.  Bank  of  the  United  States  v.  Dcveaux  el 
al.,  5  Cranch,  61  ;  2  Cond.  Rep.  189. 

361.  Where  the  jurisdiction  of  the  court.s  of 
the  United  States  depends,  not  on  the  character 
of  the  parties,  but  upon  the  nature  of  the  case, 
the  circuit  courts  derive  no  jurisdiction  from  the 
judiciary  act,  except  in  the  case  of  citizens  of 
the  same  slate,  claiming  lands  under  giants  from 
different  states.     Ibid. 

362.  When  the  jurisdiction  of  the  circuit  court 
depends  on  the  character  of  the  parties,  and 
such  party,  either  plaintiff  or  defendant,  consists 
of  a  number  of  individuals,  each  one  must  be 
competent  to  sue  in  the  courts  of  the  United 
States,  or  jurisdiction  cannot  be  entertained. 
Ward  v.  Arredondo  et  al.,  Paine's  C.  C.  R.  410. 

363.  The  ciicuit  courts  are  not  deprived  of 
their  jurisdiction,  where  it  arises  from  the  citi- 
zenship or  alienage  of  parties,  by  the  joiner  of 
a  mere  nominal  party,  who  does  not  possess  the 
requisite  character.     Ibid. 

364.  The  jurisdiction  of  the  courts  of  the 
United  States  is  limited,  and  the  inferior  courts 
can  exercise  it  only  in  cases  in  which  it  is  con- 
ferred by  an  act  of  congress.    Ex  parte  Cabrera, 

1  Wash.  C.  C.  R.  232. 

365.  In  a  case  removed  by  the  defendant 
from  the  stale  court  to  the  circuit  court,  on  the 
ground  that  the  defendant  was  an  alien,  the 
damages  laid  in  the  writ  exceeded  five  hundred 
dollars,  and  bail  to  a  much  larger  amount  was 
given.  This  was  held  to  be  sufficient  to  give 
the  circuit  court  jurisdiction.    Dunns  v.  Dupont, 

2  Wash.  C.  C.  R.  463. 

366.  If  the  plaintiff  has  a  right  to  claim  the 
jurisdiction  of  the  circuit  court  under  the  law, 
a  deed  which  is  not  intended  to  give,  and  which 
does  not  give  jurisdiction  to  the  court,  cannot  be 
said  to  be  given  in  frautl  of  the  law,  merely 
because  it  changes  the  nature  of  the  suit,  which 
the  plaintiff  has  a  right  to  maintain  in  the  courts 
of  the  United  States.  Lessee  of  Broicn  v.  Ar- 
biinkle,  1  Wash.  C.  C.  R.  484. 

367.  The  judiciary  act  of  1789.  ch.  20,  sec. 
11,  contains  the  following  exceptions:  "Nor 
shall  any  di.strict  or  circuit  court  have  cogni- 
zance of  any  suit,  to  recover  ihe  contents  of  any 
promissory  note,  or  other  chose  in  action,  in  fa- 
vour of  an  assignee,  unless  a  suit  might  have 
been  prosecuted  in  such  court  to  recover  the 
said  contents,  if  no  assignment  had  been  made, 
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except  in  ca?es  of  bill?  of  exciianjic.  //</(/.  that 
tills  does  not  aj.ply,  either  ilireclly  or  construc- 
tively, to  a  conveyance  of  lamis  from  a  citizen 
of  one  state  to  a  citizen  of  ancMher  state.  lirisgs 
V.  Fremh.  2  Sumner's  C.  C.  R.  252. 

368.  The  lessor  of  the  plaintilF.  a  resilient  in 
New  York,  as  a  member  of  the  Population  Com- 
pany, was  entitled  to  one  hundreil  and  sixty-five 
out  of  two  thousand  five  hundred  shares  ot  a 
large  body  of  lands  in  Pennsylvania:  the  legal 
title  to  which  was  originally  in  three  trustees. 
who,  before  the  institntion  of  this  suit,  conveyed 
the  land,  the  object  of  this  suit,  to  him,  with 
other  tracts,  by  lease  for  siv  years,  subject  to  an 
annual  rent,  and  to  a  covenant  by  the  lessor,  to 
bring  suits  to  recover  the  land,  and  at  the  end 
of  the  term,  to  deliver  it  up  to  the  trustees. 
Held,  that  the  title  of  the  lessor  of  the  plaiiitifT 
was  sutlicient  to  give  the  circuit  court  jurisdic- 
tion of  the  case.  Browjie's  Lessee  v.  Browne,  2 
Wash.  C.  C.  R.  429. 

369.  The  circuit  court  of  the  United  States 
has  no  jurisdiction  in  a  case  in  which  a  citizen 
of  the  District  of  Columbia  is  plaintifF.  Wtst- 
cott's  Lessee  v.  The  Inhabitants,  ^c,  Peters'  C.  C. 
R.  45. 

370.  Evidence  of  the  value  of  lands  in  dis- 
pute by  witness,  on  affidavit,  would  be  sufficient 
to  fi.v  the  jurisdiction  of  the  circuit  court.  Les- 
see of  Hartshorn  v.  Wright  et  al.,  Peters'  C.  C. 
R.  64. 

371.  The  circuit  court  has  no  jurisdiction 
when  neither  of  the  parlies  are  citizens  of  the 
state  in  which  the  action  is  instituted.  Where 
the  plaintiff  was  a  citizen  of  Kentucky,  and  one 
of  the  defendants  was  a  citizen  of  Pennsylva- 
nia, and  the  other  defendant  a  citizen  of  New 
Orleans,  biit  no  process  had  been  served  on  the 
latter,  the  jurisdiction  of  the  court  was  main- 
tained.    Shute  v.  Davis,  Peters'  C.  C.  R.  431. 

372.  The  eleventh  section  of  the  judiciary 
act  of  24th  September,  1789,  relative  to  the  ser- 
vice of  process,  is  not  a  denial  of  jurisdiction  to 
the  circuit  courts,  but  is  the  grant  of  a  privilege 
to  the  defendant,  not  to  be  sued  out  of  the  state 
in  which  he  resitles,  unless  he  be  served  with 
process  in  the  state  where  the  suit  is  brought. 
But  the  defendant  may  waive  that  privilege  by 
a  voluntary  appearance.  Harrison  v.  Rowan  et 
al.  1  Peters,  489. 

373.  The  circuit  courts  of  the  United  States 
have  cognizance  of  all  ofTences  against  the 
United  States.  What  these  offences  are,  de- 
pends upon  the  common  law  applied  to  the  sov- 
ereignty and  authorities  confided  to  the  United 
States.  United  States  v.  CooUdgc  et  al.,  1  Gallis. 
C.  C.  R.  488,  495. 

374.  The  circuit  courts  have  cognizance  of  all 
offences  against  the  United  Slates,  and  may 
punish  them  by  fine  and  imprisonment  when  no 
punishment  is  specially  provided  by  stafite. 
Ibnl. 

375.  The  circuit  court  has  cognizance,  under 
the  act  of  congress  of  1790,  ch.  9.  sec.  8,  of  pi- 
racy on  board  of  an  American  ship,  although 
committed  in  an  tpen  roadstead  adjacent  to  a 
foreign  territory,  and  within  half  a  mile  of  the 


shore.     United  States  v.  Ross,  1  Call  is.  C.  C.  R. 
524. 

376.  The  circuit  court  of  New  York  has  juris- 
diction in  an  indictment  founded  on  the  crimes 
act  of  3d  March,  1835,  for  feloniously  stealing 
articles  of  merchandise  belonging  to  the  ship 
Bristol,  which  had  been  cast  away  on  lh(!  coast 
of  the  state  of  New  York,  the  goods  having 
been  so  feloniously  taken  above  high-water 
mark,  in  the  county  of  Queens,  in  the  said  state. 
United  Slates  v.  Coombs,  12  Peters,  72. 

377.  The  circuit  court,  notwithstanding  the  re- 
strictive clause  in  the  judiciary  act  of  1789,  ch. 
20,  sec.  11,  has  jurisdiction  in  a  suit  in  equity 
brought  by  a  judgment  creditor  against  his  deb- 
tor and  other.'-.,  (they  being  citizens  of  different 
state.';,)  to  set  aside  conveyances  made  in  fraud 
of  creditors,  althouah  the  ground  of  the  judg- 
ment was  a  negotiable  chose  in  action,  on  which, 
before  judgment,  a  suit  could  not  have  been 
maintained  in  such  court.  Bean  v.  Smith,  2  Ma- 
son's C.  C.  R.  252. 

378.  The  circuit  court  of  the  United  States 
has  jurisdiction  in  a  case  between  citizens  of 
different  states  to  sustain  a  petition  for  partition, 
according  to  the  statutes  of  Massachusetts,  for 
partition  of  lands  among  tenants  in  common. 
Ex  parte  Riddle,  2  Mason.  472. 

379.  To  give  jurisdiction  to  the  circuit  court, 
one  of  the  parties  must  be  a  cilize<i  of  Pennsyl- 
vania. If  the  plaintiff  had  been  a  citizen  of 
Pennsylvania,  the  court  would  have  had  juris- 
diction ;  but  still  Sullivan  could  not  have  been 
compelled  to  appear  to  the  suit,  unless  he  had 
been  served  with  process  in  the  Pennsylvania 
district,  or  had  chosen  to  waive  his  privilege, 
and  voluntaril)' to  appear.  But  in  a  case  where 
there  is  a  total  defect  of  jurisdiction,  no  appea* 
ance  or  service  of  process,  here,  could  give  it. 
Per  Mr.  Justice  Washington  in  the  circuit  court 
of  Pennsvlvania.  Kitchen  v.  Sullivan  et  al.,  4 
Wash.  C.'C.  R.  84. 

380.  The  plaintiffs  were  a  corporation  estab- 
lished by  a  law  of  the  United  States;  the  defen- 
dants were  a  corporation  established  by  an  act 
of  the  legislature  of  Pennsylvania.  By  the 
court : — This  is  a  case  arising  under  an  act  of 
congress,  which  incorporated  the  Bank  of  the 
United  States,  and  the  suit  may  be  maintained 
in  the  circuit  court.  Bank  of  the  United  States 
V.  The  Northumberland,  fyc.  Bank,  1  Wash.C.C. 
R.  108. 

381.  The  circuit  courts  of  the  United  States 
are  not  inferior  courts,  in  the  sense  of  the  com- 
mon law.  Where  the  jurisdiction  of  the  circuit 
court  depends  upon  citizenship  of  the  parties  in 
different  slates,  this  must  appear  by  proper  avei- 
ment  in  the  record  ;  and  if  it  do  not,  the  omis- 
sion will  be  fatal  at  any  stace  of  the  cause. 
Wood  v.  Mann,  1  Sumner's  C.  C.  R.  587. 

382.  Where  the  jurisdiction  of  the  federal 
court  has  once  attached,  no  subsequent  change 
in  the  relation  or  condition  of  the  parties,  in  the 
progress  of  the  cause,  will  oust  that  jurisdiction. 
The  strongest  considerations  of  utility  and  con- 
venience require,  that  the  jurisdiction  once 
vested,  the  action  of  the  court  should  not  be 
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limiteii,  but  that  it  should  proceed  to  make  a 
filial  disposition  of  the  subject.  United  Slates  v. 
Myers  et  al.,  2  Brockenb.  C.  C.  R.  516. 

383.  The  jurisdiction  of  the  courts  of  the 
United  Stales  depends,  exchi.sivelj-,  on  the  con- 
stitution and  laws  of  the  United  States.  Liv- 
ingston V.  Jefferson.  1  Brockenb.  C.  C.  R.  203. 

384.  New  Jersey. — An  alien,  vesitient  in  New 
Jersey,  who  holds  lands  under  a  special  law  of 
that  state,  may  sustain  a  suit  in  the  circuit  court 
of  the  United  States,  relating  to  such  lands. 
Bonaparte  v.  The  Camden  and  Ainboy  Rail  Road 
Company,  1  Baldwin's  C.  C.  R.  216. 

385.  It  is  admitted  that  the  cases  of  M'lntire 
V.  Wood,  7  Cranch,  504  ;  2  Cond.  Rep.  588,  and 
M-Cluny  v.  Silliman,  6  Wheat.  368:  5  Cond. 
Rep.  197,  have  decided  that  the  circuit  courts  of 
United  States,  in  the  several  states,  have  not 
authority  to  issue  a  mandamus  to  an  officer  of 
the  United  States.  The  circuit  courts  of  the 
United  States  have,  certainly,  not  jurisdiction  of 
all  suits  of  a  civil  nature  at  common  law,  or  in 
equity.  They  are  not  courts  of  general  juris- 
diction in  all  such  cases;  and  an  averment  is 
necessary,  bringing  the  case  within  one  of  these 
specified  classes.  All  the  cases  arising  under 
the  laws  of  the  United  States,  are  not.  per  se, 
among  the  cases  comprised  within  the  jurisdic- 
tion of  the  circuit  courts,  under  the  provisions 
of  the  eleventh  section  of  the  judiciary  act  of 
1789.  Kendall,  P.  M.  G.  v.  7Vte  United  States, 
fyc.,  12  Peters,  527. 

386.  By  the  eleventh  section  of  the  judiciary 
act  of  1789,  no  civil  suit  shall  be  brought  before 
the  courts  of  the  United  Staie.s,  against  an  inha- 
bitant of  the  United  State.s.  by  any  original  pro- 
cess, in  any  other  district  than  that  whereof  he 
is  an  inhabitant,  or  in  which  he  shall  be  found 
at  the  time  of  serving  the  writ.  The  construction 
given  to  these  provisions,  by  this  court,  i.s,  that 
no  judgment  can  be  rendered  by  a  circuit  court 
against  any  defendant,  who  has  not  been  served 
with  process  issued  against  his  person,  in  the 
manner  pointed  out ;  unless  the  defendant  waive 
the  necessity  of  such  process,  by  entering  his 
appearance  to  the  suit.  Levy  v.  Fitzpatrick,  15 
Peters,  167. 

387.  A  promissory  note  was  drawn  by  Hugh 
M.  Keary,  and  Patrick  F.  Keary,  dated  at  Piiick- 
neyville,  Mississippi,  in  favour  of  Charles  A. 
Lacoste,  payable  twelve  months  after  date  at 
the  Planter's  Bank  at  Natchez.  The  note  was 
endorsed  by  Charles  A.  Lacoste  to  the  Farmers' 
Bank  of  Memphis,  Tennessee.  The  note  having 
been  protested  for  non-payment,  the  Farmers' 
Bank  of  Memphis  instituted  a  suit  in  the  circuit 
court  of  Mississippi,  against  the  drawers  and 
endorser,  alleging  that  they  were  citizens  of 
Tennessee,  and  that  the  defendants  were  citi- 
zens of  Mississippi.  The  action  was  against  the 
drawers  and  endorser  of  the  note;  they  being 
joined  in  the  suit,  in  pursuance  of  a  statute  of 
Missi.ssippi  of  1837,  which  required  that  in  all 
actions  on  bills  of  exchange  and  promissory 
notes,  the  plaintifT  shall  be  compelled  to  sue  the 
drawers  and  endorsers,  resident  in  the  stale  in 
the  county  where  the  drawers  live,  in  a  joint 
action.     This  statute  had  been  adopted  by  the 


judge  of  the  district  of  Mississippi,  in  the  ab- 
sence of  the  judge  of  the  supreme  couit  assign- 
ed to  that  circuit,  by  a  rule  of  court;  and  in 
conformity  with  the  rule  this  suit  was  instituted. 
The  defendants  pleaded  to  the  jurisdiction  of 
the  court,  on  the  ground  that  the  drawers  and 
drawee  of  the  note  were,  when  it  was  made, 
citizens  of  Mississippi ;  and  this  plea  being  over- 
ruled on  demurrer,  the  circuit  court,  on  the 
failure  of  the  drawers  to  plead  over,  and  the 
failure  of  Lacoste  to  appear,  gave  a  judgment 
for  the  plaintiff.  Held,  this  action  cannot  be 
sustained  in  the  circuit  court,  jointly,  against  the 
drawers  and  endorser  of  the  note.  The  statute 
of  Mississippi  is  not  in  force  or  effect  in  the 
courts  of  the  Unit-ed  States;  the  sole  authority 
to  regulate  the  practice  of  the  courts  of  the 
United  States  being  in  congress.  Keary  ct  al.  v. 
The  Farmers^  and  Merchants^  Bank  of  Memphis, 
16  Peters,  90. 

388.  The  law  of  Mississippi  is  repugnant  to 
the  provisions  of  the  act  of  congress  giving  juris- 
diction to  the  courts  of  the  United  States,  and 
organizing  the  courts  of  the  United  States.   Ibid. 

389.  No  suit  against  the  drawers  of  the  note 
could  be  maintained  in  the  circuit  court.  The 
eleventh  section  of  the  judiciary  act  of  1789, 
allows  suits  on  promissory  notes  to  be  brought 
in  the  courts  of  the  United  States  in  cases  only 
where  the  suit  could  have  been  brought  in  such 
court,  if  no  assignment  had  been  made.  The 
makers  and  payee  of  the  notes  having  been 
citizens  of  Mississippi,  the  circuit  court  had  no 
jurisdiction  of  a  suit  against  the  makers.  Be- 
tween Lacoste,  the  endorser,  and  the  plaintifTs 
below,  it  was  different ;  for  on  his  emiorsement 
to  citizens  of  another  state,  he  was  liable  to  a 
suit  by  them  in  the  circuit  court.  But  the  join- 
ing of  those  who  could  not  be  sued  in  the  circuit 
court  with  the  endorser,  made  the  whole  action 
erroneous.  The  action  was  founded  on  distinct 
and  independent  contracts.     Ibid. 

390.  An  action  was  instituted  in  the  circuit 
court  of  Jefferson  county,  in  the  state  of  Ken- 
tucky, by  a  citizen  of  that  state,  under  an  act 
of  the  legislature  of  Kentucky,  against  a  citizen 
of  the  state  of  Pennsylvania,  to  recover  damages, 
alleging  the  same  in  the  declaration  to  be  one 
thousand  dollars,  for  having  taken  on  board  the 
steamboat  Guyandotte,  commanded  by  him,  a 
slave  belonging  to  the  plaintiff,  from  the  shore 
of  Iniliana,  on  the  voyage  of  the  steamboat,  pro- 
ceeding up  the  Ohio  river  from  Louisville  to 
Cincinnati.  The  act  of  the  legislature  of  Ken- 
tucky subjects  the  master  of  a  steamboat  to  the 
penalties  created  by  the  law,  who  .shall  take  on 
board  the  steamboat  under  his  command,  a  slave 
from  the  shore  of  the  Ohio,  opposite  to  Kentucky, 
in  the  same  manner  as  if  he  had  been  taken  on 
board  from  the  shores  of  rivers  within  the  state. 
On  entering  his  appearance,  the  defendant  claim- 
ed to  remove  the  cause  to  the  circuit  court  of 
the  United  Stales  for  the  district  of  Kentucky, 
he  being  a  citizen  of  Pennsylvania,  and  the 
plaintiff  a  citizen  of  Kentucky;  and  offered  to 
comply  with  the  requisitions  of  the  judiciary- 
act  of  1789.  The  court  refused  to  allow  the 
removal  of  the  cause,  decidinsr  that  it  did  not 
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appear  to  its  satistaclion  that  tho  dainaijes  ex- 
ct-edeil  five  hiuulred  dollars.  The  case  went 
on  lo  trial,  and  the  jnry  gave  a  verdict  for  the 
plaintirt"  lor  six  hundred  and  lifty  dollars :  ami 
on  a  writ  of  error  lo  the  court  of  appeals  of  Ken- 
tui-ky,  the  jndfrinent  of  the  circuit  court  on  the 
verdict  was  airumed.  Before  the  court  of  ap- 
peals, the  plainlilf  in  error  excepted  to  the  juris- 
diciion  of  the  court  of  Jelferson  county,  and  also 
to  the  constitutionality  of  the  law  of  Kentucky 
on  which  the  suit  was  founded.  Held,  that  the 
decision  of  ihe  court  of  appeals  was  erroneous; 
and  the  judgment  of  that  court  was  reversed. 
Gcnilon  v.  Longest,  115  Peters,  97. 

391.  It  hasolteu  been  decided  that  the  sum 
in  controversy  in  a  suit,  is  the  damages  claimed 
in  the  declaration.  If  the  plaintiti"  shall  recover 
less  than  live  hundred  dollars,  it  cannot  affect 
the  jurisdiction  of  the  court;  a  greater  sum 
having  been  claimed  in  his  writ.  But  in  such 
case  the  plaintilf  does  not  recover  his  costs;  and, 
at  the  discretion  of  the  court,  he  may  be  ad- 
juilged  to  pay  costs.     Ibid. 

392.  The  damages  claimed  by  the  plaintiff  in 
his  suit  give  jurisdiction  to  the  court';  whether 
it  be  an  original  suit  in  the  circuit  court  of  the 
United  Slates,  or  brought  there  by  petition  from 
a  state  court.     Ibid. 

393.  The  judge  of  the  state  court  lo  which 
an  application  is  made  for  the  removal  of  a 
cause  into  a  court  of  the  United  States,  must 
exercise  a  legal  discretion  as  to  the  right  claim- 
ed to  remove  the  cause.  The  defendant  being 
entitled  to  a  right  to  have  the  cause  removed 
under  the  law  ol  the  United  Stales,  on  the  facts 
of  the  case,  the  judge  of  the  state  court  has  no 
discretion  to  withhold  that  right.     Ibid. 

394.  The  application  to  remove  the  cause 
having  been  maile  in  proper  form,  and  no  objec- 
tion having  been  made  to  the  facts  on  which  it 
was  foundeil,  it  was  the  duty  of  the  stale  court 
'•'to  proceed  no  farther  in  the  cause,"  and  every 
step  subsequently  taken  in  the  exercise  of  a 
jurisdiction  in  the  cause,  whether  in  the  same 
court,  or  in  the  court  of  appeals,  was  coram  non 
judice.     Ibid. 

395.  In  cases  of  concurrent  jurisdictfon  in  the 
state  court  and  the  circuit  court  of  the  United 
States,  the  latter  has  no  discretionary  authority 
to  slay,  or  control  the  suit,  or  to  refuse  jurisdic- 
tion in  order  lo  prevent  a  collision  between  the 
two  courts.  Wadleigk  v.  Vcazie^  3  Sumner's  C. 
C.  R.  164. 

396.  It  is  not  sufficient  to  give  jurisdiclion  to 
the  courts  of  the  United  Stales,  lo  allege  that  a 
party  is  an  alien.  There  must  also  be  an  allega- 
tion that  he  is  a  subject  or  citizen  of  some  one 
foreign  slate.  Wilson  v.  City  Bank,  3  Sumnei's 
C.  C.  R.  422. 

397.  Nor  is  it  sufficient  to  give  jurisdiction, 
where  a  corporation  is  a  party,  to  allege,  that  all 
the  corporators  are  citizens  of  the  United  States. 
There  must  be  an  allegation  that  the  corporators 
are  all  citizens  of  some  one  or  more  state  or 
slates  of  the  United  Slates.     Ibid. 

398.  The  circuit  court  has  jurisdiction  lo  aid 
in  enforcing  the  judgment  of  a  slate  court.  Ibid. 

399.  To  entitle  a  corporation  to  sue  in  the 


circuit  courts  of  the  United  Stales,  all  the  mem- 
bers of  that  corporation  must  be  citizens  of  .soma 
stale  of  the  United  Slates,  other  than  that  state, 
of  which  the  defendant  is  a  citizen.  And  the 
averments  must  be  .so  made  in  the  declaration, 
in  order  to  entitle  the  court  lo  take  juristliction 
of  the  case.  Bank  of  Ciunbcrland  v.  Jl'illis,  3 
Sumner-s  C.  C.  R.  472. 

400.  The  national  character  of  persons,  for 
llit^  purposes  of  trade  and  commerce,  depentls, 
not  upon  the  country  of  their  nalivily,  bul  ujwn 
the  place  of  their  actual  domicil,  both  in  peace 
and  in  war.  Wilds  v.  Parker.  3  Sumner's  C.  C. 
R.  593. 

401.  Query,  Whether  a  native-born  American 
citizen,  domiciled  in  a  foreign  country,  and  car- 
rying on  business  in  a  house  of  trade  established 
there,  but  never  naturalized  there,  is  lo  be  deem- 
ed an  alien  merchant,  and,  as  such,  is  entitled 
to  maintain  a  suit,  at  law  or  equity,  in  the  circuit 
courts  of  the  United  Slates,  touching  the  business 
or  traile  of  the  said  house,  against  a  citizen  of 
the  state  of  his  birth,  and  of  the  state  where  the 
suit  is  brought.     Ibid. 

402.  Where  the  proceedings  in  a  foreign  tri- 
bunal are  in  all  respects  unexceptionable,  the 
allegations  of  facts,  as  occurring  in  those  pro- 
ceedings, are,  in  general,  conclusive  on  the  par- 
ties. But  if  the  defence  be,  that  the  proceedings 
were  not  merely  irregular  and  illegal,  but  were 
founded  in  a  positive  fraud,  they  are  not  conclu- 
sive on  the  parties,  bul  they  may  be  disproved 
by  evidence  aliendo.  Bradstreet  v.  Neptune  In- 
surance Company,  3  Sumner's  C.  C.  R.  600. 

403.  The  sentence  of  a  foreign  court  of  admi- 
ralty and  prize  in  rem  is,  in  general,  entirely 
conclu,sive  on  all  parlies  in  interest,  and  for  col- 
lateral purposes.     Ibid. 

404.  Semble :  that  no  sound  distinction  can 
be  made  between  a  sentence  pronounced  in  rem 
by  a  court  of  admiralty  and  prize,  and  a  like 
sentence  pronounced  by  a  municipal  court  upon 
a  seizure  or  other  proceedings  in  rem.     Ibid. 

405.  But  this  rule  proceeds  on  the  ground, 
that  the  court,  pronouncing  the  decree,  had 
jurisdiction  over  the  cause,  and  that  the  thing 
was  either  positively  or  constructively  in  its 
possession,  and  submitted  lo  its  jurisdiction. 
Ibid. 

406.  In  respect  to  the  jurisdiclion  of  courts 
of  prize,  acting  in  rem,  the  courts  of  other  na- 
tions are  competent  lo  inquire  into  and  ascertain 
whether  there  has  been  any  excess  of  jurisdic- 
lion ;  but  the  judgments  of  municipal  courts, 
when  the  res  in  possession  of  the  sovereign, 
must,  ordinarily,  be  conclusive  upon  all  foreign 
tribunals.     Ibid. 

407.  But  in  all  cases,  where  the  sentence  of  a 
foreign  court  in  rem  is  sought  lo  be  held  conclu- 
sive oil  the  parties,  it  must  appear,  that  there 
have  been  proper  judicial  proceetlings,  upon 
which  lo  found  the  decree,  and  that  there  was 
some  personal  or  public  notice  of  the  proceed- 
ings lo  the  parties  in  interest.     Ibid. 

40S.  Therefore,  where  a  vessel  was  seized 
and  contiscated  by  the  courts  of  Mexico,  and  it 
appeared  by  the  record  of  the  proceedings  that 
there  was  no  suitable  allegation  of  the  offence, 
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in  the  nature  of  a  libel,  and  there  was  no  state- 
ment of  facts  ex  directo,  upon  which  the  sen- 
tence professed  to  be  founded :  Held,  that  the 
proceedings  were  not  conclusive  as  to  the  exist- 
eni^e  of  the  laws  of  JMexico^  the  jurisdiction  of 
the  court,  and  the  cause  of  seizure  and  condem- 
nation.    Ibid. 

409.  The  plaintiff  who  seeks  the  legal  title 
from  one  who  had  notice  of  his  equity,  must 
malce  the  person  a  party  from  whom  his  equity 
is  derived.  Smith  v.  Shane  ^'  Meigs,  1  M'Lean's 
C.  C.  R.  31. 

410.  The  court  must  have  jurisdiction  between 
each  of  the  plaintiffs  and  defendants.  And  if 
one  of  the  defendants  do  not  live  in  the  state 
where  the  suit  is  brought,  the  complainants  be- 
ing citizens  of  another  state,  such  defendant 
may,  by  a  voluntary  answer,  disclaim  any  in- 
terest, and  the  bill,  as  to  him,  maybe  dismissed. 
Hinde  et  d.  v.  Vattier  et  al,  1  M'Lean's  C.  C.  R. 
110. 

411.  The  citizenship  of  both  parties  must  be 
stated  in  the  declaration  to  give  jurisdiction. 
Findlay's  Executors  v.  United  States^  Bank,  2 
M'Leairs  C.  C.  R.  44. 

412.  The  jurisdiction  of  the  circuit  court  must 
be  shown  in  the  pleadings.  Rogers  v.  Linn,  2 
M-'Lean's  C.  C.  R.  126. 

413.  A  bank  receiver,  under  the  Michigan 
statute,  stands  in  the  same  relation  as  the  as- 
signee of  an  insolvent.  Bradford  v.  Jcnks,  2 
M'Lean's  C.  C.  R.  130. 

414.  And  if  such  receiver  sue  in  this  court, 
he  must  show  that  the  bank  might  have  sued. 
Ihid. 

415.  Though  the  note  sued  on  be  payable  to 
bearer,  yet,  as  the  receiver  does  not  hold  it  in 
that  right,  he  cannot  sue  as  the  bearer  of  it. 
Ihid. 

416.  A  note  payable  to  A  B  or  bearer,  may 
be  prosecuted  in  this  court  by  the  bearer,  with- 
out noticing  the  payee.     Ibid. 

417.  The  promise  to  pay  is  as  much  to  the 
bearer  as  to  the  payee.     Ibid. 

418.  Where  the  citizenship  of  the  parties  gives 
jurisdiction,  and  the  legal  right  to  sue  is  in  the 
plaintiff,  the  court  will  not  inquire  into  the  resi- 
dence of  those  who  have  an  equitable  interest  in 
the  claim.  Bonnafee  v.  Williams  et  ah,  3  Howard, 
577. 

419.  Notes  were  drawn,  payable  to  a  citizen  of 
the  state  or  to  bearer.  They  pas.?ed  by  delivery, 
and  the  holders,  citizens  of  another  state,  had  a 
right  to  sue  upon  them  in  the  courts  of  the 
United  States.     Ibid. 

5.  Jurisdiction  of  the  Circuit  Courts  of  the  District 
of  Columbia. 

420.  The  circuit  court  for  the  District  of  Co- 
lumbia has  jurisdiction,  upon  motion,  to  quash 
an  inquisition  taken  under  the  act  to  authorize 
the  making  a  turnpike  road  from  Mason's  cause- 
way to  Alexandria.  Curtis  v.  Alexandria  and 
Georgetown  Turnpike  Co.,  6  Cranch.  232 ;  2  Cond. 
Rep.  357. 

421.  The  circuit  court  of  the  District  of  Co- 
lumbia has  jurisdiction  to  issue  a  mandamus  to 
the   postmas*er-general   of  the   United   States, 


commanding  him  to  enter  certain  credits  to  the 
account  of  mail  contractors,  which  had  been 
found  due  to  them  by  the  solicitor  of  the  trea- 
sury of  the  United  States,  acting  under  an  act 
of  congress  specially  authorizing  him  to  investi- 
gate the  claims  of  the  mail  contractors,  under 
their  contracts  with  the  postmaster-general,  the 
predecessor  in  office  to  the  postmaster-general 
to  whom  the  mandamus  was  directed  by  the 
circuit  court.  Kendall,  Postmaster -General  of 
the  United  States  v.  The  United  States,  on  the  rela- 
tion of  Stockton  and  Stokes,  12  Peters,  527. 

422.  It  was  held  that  a  writ  of  error  would 
lie  under  the  act  regulating  the  circuit  court  of 
the  District  of  Columbia,  which  is  similar  in  its 
provisions  to  the  judiciary  act  of  1789,  ch.  20. 
sect.  22,  to  reverse  a  judgment  of  the  circuit 
court,  awarding  a  peremptory  mandamus  to  ad- 
mit the  defendants  in  error  to  the  offices  of  di- 
rectors of  the  Columbian  Insurance  Company ; 
and  the  court  directed  Mr.  Jones  to  produce  affi- 
davits as  to  the  value  of  the  matters  in  contro- 
versy. But  it  not  appearing  that  it  amounted  to 
one  thousand  dollars,  the  sum  required  to  give 
the  supreme  court  appellate  jurisdiction,  the 
court  afterwards  ordered  the  writ  of  error  to  be 
quashed.  The  court  was  of  opinion  that  there 
was  nothing  in  controversy  but  the  value  of  the 
office,  and  that  its  value  must  be  ascertained  by 
its  salary.  Although,  therefore,  a  writ  of  error 
might  issue  to  a  judgment,  awarding  a  peremp- 
tory mandamus  to  restore  to  office  where  the 
matter  in  controversy  was  sufficient  to  give  juris- 
diction to  the  court,  it  could  not  reaularly  issue 
in  this  case.  The  Columbian  Ins.  Co.  v.  Wheel- 
wright et  al.,  7  Wheat.  534;  5  Cond.  Rep.  334. 

423.  The  case  of  Wheelwright  et  al.  v.  The 
Columbian  Ins.  Co.  (7  Wheat.  534  ;  5  Cond.  Rep. 
334,)  furnishes  a  very  strong,  if  not  conclusive 
inference,  that  the  supreme  court  did  not  con- 
sider the  circuit  court  of  the  District  of  Colum- 
bia as  standing  on  the  same  footing  with  the 
circuit  courts  of  the  states;  and  impliedly  ad- 
mitting that  it  had  the  power  to  issue  a  manda- 
mus to  an  officer  of  the  government  of  the 
United  Slates,  commanding  him  to  perform  a 
ministerial  act.  Kendall,  P.  M.  G.  v.  The  United 
States,  fyc,  12  Peters,  527. 

424.  Under  the  constitution  of  the  United 
States,  and  the  cession  made  by  the  states  of 
Virginia  and  Maryland,  the  exercise  of  exclu- 
sive legislation  in  all  cases  whatever  in  the  Dis- 
trict of  Columbia,  is  given  to  congress;  and  it  is 
a  sound  principle,  that  in  every  well  organized 
government  the  judicial  power  should  be  coex- 
tensive with  the  legislative;  so  far,  at  least,  as 
private  rights  are  to  be  enforced  by  judicial  pro- 
ceetiings.  There  is  in  the  District  of  Columbia, 
no  division  of  powers  between  the  general  and 
state  governments.  Congress  has  the  entire  con- 
trol over  the  district  for  the  purpose  of  govern- 
ment; and  it  is  reasonable  to  suppose,  that  in 
organizing  a  judicial  department  here,  all  judi- 
cial power  necessary  for  the  purposes  of  govern- 
ment, would  be  vested  in  the  courts  of  justice. 
The  circuit  court  in  the  District  of  Columbia,  is 
the  highest  court  of  original  jurisdiction  in  the 
District  of  Columbia.     Ibid. 
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425.  Theie  can  be  no  doubt,  but  that  in  the  j 
State  of  Marylanil,  a  writ  of  inamlainns  niiyht 
be  issued  to  ';ui  executive  otlicer.  coniniauduig 
him  to  perform  a  ministerial  act  required  of  him 
by  la\T :  and  if  it  would  lie  in  tlial  state,  there  | 
can  be  no  ijood  reason  why  it  should  not  lie  in 
the  District  of  Columbia,  in  analogous  cases. 
Ibul. 

426.  Tl  i.<,  in  a  special  and  moditled  manner, 
in  which  the  writ  of  mandamus  is  to  be  used  in 
the  supreme  court,  and  in  the  circuit  courts  of 
the  United  States,  and  does  not  stand  on  the 
same  footing  as  in  the  District  of  Columbia, 
imder  the  adoplion  of  the  laws  of  ^Maryland, 
which  included  the  common  law,  as  altered  or 
mmlilied  in  the  state  on  the  27th  of  February, 
ISOl.     Ibid. 

427.  By  the  fifth  section  of  the  act  of  con- 
gress, of  the  27th  February,  1801,  the  circuit 
court  of  the  District  of  Columbia  has  cognizance 
of  all  actions  or  suits  of  a  civil  nature,  at  com- 
mon law  or  in  equity,  in  which  the  United  States 
shall  be  plaintill  or  complainant ;  and  also  of  all 
cases  in  law  and  equity  between  jxirties.  both  or 
either  of  which  shall  be  resident  or  found  within 
the  district.  The  latter  limitation  can  only  affect 
the  e.xercise  of  the  jurisdiction,  and  cannot 
limit  the  subject-matter  thereof.  No  court  can, 
in  the  ordinary  administration  of  justice,  in  com- 
mon law  proceedings,  exercise  jurisdiction  over 
a  party,  unless  he  shall  voluntarily  appear,  or  is 
found'within  the  jurisdiction  of  the  court  so  as 
to  be  served  with  process.     Jbid. 

428.  By  the  act  of  congress  of  27th  February, 
1801,  there  is  a  delegation  to  the  circuit  court 
of  the  District  of  Columbia,  of  the  whole  judi- 
cial power  in  the  District  of  Columbia;  and  in 
the  very  language  of  the  constitution,  which  de- 
clares that  the  judicial  power  shall  extend  to  all 
cases  in  law  and  equity,  arising  under  the  laws 
of  the  United  States;  and  supplies  what  was 
said  by  the  supreme  court,  to  be  wanting  in  the 
cases  of  JNI'Intire  v.  Wood,  and  M'Cluny  v.  Sil- 
Jiman.     Ibid. 

429.  The  jurisdiction  and  authority  of  the  cir- 
cuit court  of  the  District  of  Columbia,  is  given 
by  a  reference  to  the  act  of  the  13th  February, 
1801 ;  and  the  repeal  of  this  act  fifteen  months 
afterwards,  and  after  the  court  in  this  district 
had  been  organized,  and  had  gone  into  operation 
under  the  act  of  the  27th  February,  1801,  couki 
not  in  any  manner  affect  that  law  any  further 
than  was  provided  by  the  repealing  act.  To 
what  law  was  the  circuit  court  of  the  District 
of  Columbia  to  look  for  the  powers  vested  in  the 
circuit  courts  of  the  United  States,  by  which 
the  court  was  to  be  governed,  during  the  time 
the  act  of  the  13th  February  was  in  force? 
Certainly  to  none  other  than  that  act.  And 
whether  the  time  was  shorter  or  longer  before 
that  law  was  repealed,  could  make  no  differ- 
ence.    Ibid. 

430.  The  third  section  of  the  act  of  congress 
of  the  27th  February,  180],  is  to  be  construed 
as  if  the  eleventh  section  of  the  act  of  the  13th 
February,  1801,  had  been  incorporated  in  it  at 
full  length.  And  by  this  section  it  is  declared, 
that  the  circuit  courts  shall  have  cognizance  of 


all  cases  in  law  or  equity  arising  under  the  con- 
stitution ancl  laws  of  the  Unitetl  States,  and 
treaties  made,  or  which  shall  be  made  under 
their  authority  ;  which  are  the  very  words  of  the 
constitution.  This  delegates  the  whole  judicial 
power  in  cases  arising  under  the  constitution  and 
laws.     Ibid. 

431.  The  circuit  court  for  the  District  of  Co- 
lumbia, is  a  court  of  record,  having  general  ju- 
risdiction over  criminal  cases.  An  offence  cog- 
nizable in  any  court  is  cognizable  in  that  court. 
E.i  parte  Tobias  U'atkins,  7  Peters,  203. 

432.  The  courts  of  the  District  of  Columbia 
have  a  like  jurisdiction  in  trespass  upon  per- 
sonal property,  with  the  courts  of  England,  and 
in  the  states  of  the  Union;  and  in  the  absence 
of  statutory  provisions,  in  the  trial  of  them,  they 
must  apply  the  same  common  law  principles, 
which  regulate  the  mode  of  bringing  such  ac- 
tions, the  pleadings,  and  the  proof.  M^Kenna 
v.  Fiske,  17  Peters,  245. 

6.  Jurisdiction  of  the  District  Courts  of  the  United 
States. 

433.  The  district  courts  of  the  United  States 
have  not  jurisdiction  in  a  suit  for  wages  earned 
in  a  voyage  in  a  steam  vessel,  from  Shipping- 
port,  in  the  slate  of  Kentucky,  up  the  river  Mis- 
souri, and  thence  back  to  the  port  of  departure, 
as  a  cause  of  admiralty  and  maritime  jurisdic- 
tion. The  Thomas  Jefferson,  10  Wheat.  428  :  6 
Cond.  Rep.  173. 

434.  A  British  vessel,  captured  by  a  French 
cruiser,  and  abandoned  by  the  captors,  being 
taken  possession  of  by  a  neutral,  and  brought 
within  the  United  States,  and  libelled  by  the 
salvors:  Held,  that  the  district  court,  having  ju- 
risdiction of  the  subject  of  salvage,  must  have 
the  power  of  determining  to  whom  the  resitlue 
of  the  property  is  to  be  delivered.  M^Donough 
v.Dannery,  3  ball.  188. 

435.  A  district  court  has  jurisdiction  on  a  libel 
filed  for  the  restitution  of  a  vessel  captured  by 
a  French  privateer,  and  sent  within  the  United 
States  by  the  captors.  Where  a  vessel  had  been 
captured  on  the  high  seas,  as  prize,  by  a  French 
privateer,  and  brought  by  the  captors  into  Balti- 
more, and  there  restoration  claimed  by  the 
Swedish  and  American  owners,  in  the  district 
court  of  the  United  States,  the  district  court  of 
Maryland  has  jurisdiction  competent  to  inquire 
and  decide  whether  restoration  ought  to  be  made 
to  the  claimants,  or  either  of  them,  in  whole  or 
in  part,  consistently  with  the  laws  of  nations 
and  the  acknowledged  law  of  the  United  States. 
Glass  et  al.  v.  The  Betsey,  3  Dall.  6;  1  Cond. 
Rep.  10. 

436.  The  district  courts  of  the  United  States, 
being  neutral,  have  jurisdiction  to  decree  resti- 
tution to  the  original  Spanish  owner,  of  his  pro- 
perty, captured  by  another  belligerent,  whose 
force  has  been  increased  in  the  United  States, 
if  the  prize  be  brought  infra  jira^sidia.  The 
Alerta  v.  Bias  Moran,  Claimant,  9  Cranch,  359  j 
3  Cond.  Rep.  425. 

437.  The  ninth  section  of  the  judiciary  act  of 
1789,  ch.  20.  marks  out,  not  only  the  general 
jurisdiction  of  the  district  courts,  but  that  of  the 
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several  district  courts  in  relation  to  each  other, 
in  cases  of  seizures  on  waters  of  the  United 
Slates  navigable  from  the  sea  by  vessels  of  a 
particular  burden.  If  matie  within  the  waters 
of  one  district,  the  jurisdiction  attaches  to  the 
court  of  that  district,  and  the  suit  must  be  there 
prosecuted.  The  jurisdiction  in  these  cases  is 
given  to  the  court  of  the  district,  not  where  the 
offence  was  committed,  but  where  the  seizure 
is  made.  But  where  the  seizure  is  made  on  the 
high  seas,  the  jurisdiction  is  conferred  on  no  par- 
ticular district  court,  and  it  may,  therefore,  be 
e.vercised  by  the  court  of  any  district  into  which 
the  property  is  carried,  and  there  proceeded 
against.  In  like  manner,  if  the  seizure  be 
made  within  the  waters  of  a  foreign  nation,  the 
cognizance  of  the  cause  is  given  under  the  ge- 
neral e.x'pression  of  the  section,  as  to  civil  cases 
of  admiralty  and  maritime  jurisdiction,  to  the 
court  of  the  district  into  which  the  property  is 
conducted,  and  in  which  the  prosecution  is  in- 
stituted. The  Merino  et  al,  9  Wheat.  391;  5 
Cond.  Rep.  623. 

438.  The  district  courts  have  jurisdiction, 
under  the  slave-trade  acts,  to  determine  who  are 
the  actual  captors,  under  a  state  law.  made  in 
pursuance  of  the  fourth  section  of  the  slave- 
trade  act  of  March  2d,  1807,  ch.  77  ;  which  state 
law  directs  the  proceeds  of  the  sale  of  the  ne- 
groes to  be  paid,  "one  moiety  for  the  use  of  the 
commanding  officers  of  the  capturing  vessel," 
&c.  The  Josef  a  Segunda,  10  Wheat.  312;  6 
Cond.  Rep.  HI. 

439.  The  district  court  of  the  United  States 
derives  its  juri.sdiction,  not  fo:  any  supposed  pos- 
session by  the  officers  of  the  court  of  the  pro- 
perty proceeded  against,  but  from  the  act  and 
place  of  forfeiture.  When  once  it  has  acquired 
a  regular  jurisdiction,  no  subsequent  irregularity 
can  "avoid  it.     J'Ae  Bolina,  1  Gallis.  C.  C.  R.  75. 

440.  A  vessel  was  libelled  in  the  district  court 
for  materials  furnished.  The  claimants  stated 
in  their  claim  that  they  had  attached  the  vessel 
for  materials  furnished,  in  a  slate  court,  under 
state  statutes,  the  day  before  the  libel  was  filed, 
and  prayed  the  advice  and  protection  of  the  court 
in  regard  to  their  priority,  under  the  attachment, 
and  if  the  vessel  should  be  decreed  to  be  sold, 
that  they  might  be  first  paid.  Held,  that  this 
was  not  a  submission  by  the  claimants  to  the 
jurisdiction  of  the  court,  but  that  they  were  en- 
titled to  their  election  to  proceed  in  the  other 
court.     The  Robert  Fulton,  Paine's  C.  C.  R.  020. 

441.  The  district  courts  have  a  general  admi- 
ralty jurisdiction,  in  suits  by  material  men,  in 
rem.  In  cases  of  foreign  ships,  or  ships  of  an- 
other state,  the  maritime  law  gives  the  lien;  but 
in  cases  of  domestic  ships,  no  lien  is  implied; 
but,  if  the  local  law  gives  such  a  lien,  it  may  be 
enforced  in  the  district  courts.     Ibid. 

442.  When  the  district  and  state  courts  have 
a  concurrent  jurisdiction  in  rem,  the  right  to 
maintain  the  jurisdiction  attaches  to  that  tribu- 
nal which  first  e.vercises  it.  and  obtains  posses- 
sion of  the  thing.     Ibid. 

443.  The  district  court  alone  has  original  ju- 
risdiction in  admiralty  cases;  the  circuit  court 


has  no  original,  but  only  appellate  jurisdiction, 
Jansen  v.  J'he  Vrow  Christina  Magdalcna,  Bee's 
D.  C.  R.  11. 

444.  The  district  courts  of  the  United  States 
{X)ssess  all  the  powers  of  a  court  of  admiralty, 
whether  considered  as  an  instance  or  as  a  prize 
court.  Glass  et  al.  v.  The  Betsey,  3  Dall.  6;  1 
Cond.  Rep.  10. 

445.  The  district  courts  of  the  United  States 
are  courts  of  prize,  and  have  power  to  carry 
into  effect  the  sentences  of  the  old  continental 
courts  of  appeal  in  prize  causes.  Jennings  v. 
Carson.  4  Cranch.  2;  2  Cond.  Rep.  2. 

446.  The  district  courts  of  the  United  States 
having  admiralty  jurisdiction,  may  sustain  a  libel 
to  carry  into  effect  the  decree  of  the  court  of 
appeals  erected  by  congress  under  the  articles 
of  confederation.  A  decree  of  a  court  of  admi- 
ralty in  rem,  is  final  and  conclusive  as  to  all 
matters  in  controver.sy ;  and  the  grounds  of  the 
decree  cannot  be  inquired  into  in  another  admi- 
ralty court,  on  a  libel  to  carry  the  decree  into 
e.vecution.  Penhalloio  et  al.  v.  Doane^s  Admh's. 
3  Dall.  54;  1  Cond.  Rep.  21. 

447.  Proceedings  by  libel  and  process  of  arrest 
and  attachment,  were  instituted  in  the  district 
court  of  the  United  States,  for  the  district  of 
Pennsylvania,  against  the  commander  and  an 
armed  vessel  of  the  French  republic,  for  an  al- 
leged illegal  capture  on  the  high  seas,  of  a  neu- 
tral merchant  vessel,  the  property  of  a  citizen 
of  the  state  of  Pennsylvania,  the  commander 
and  the  armed  vessel  being  in  the  port  of  Phila- 
delphia. The  supreme  court  granted  a  prohibi- 
tion to  the  district  judge,  by  which  further  pro- 
ceedings on  the  libel  were  prevented,  the  district 
court  having  no  jurisdiction.  United  States  v. 
Richard  Peters,  3  Dall.  121  :  1  Cond.  Rep.  60. 

448.  But  the  district  courts  of  the  United 
States  have  that  power  as  completely  as  the  cir- 
cuit courts,  to  the  e.\tent  of  their  criminal  juris- 
diction. United  States  v.  Hill  et  al.,  1  Brockenb. 
C.  C.  R.  156. 

449.  The  district  court,  as  a  court  of  admi- 
ralty and  maritime  jurisdiction,  may  entertain 
suits  for  all  torts,  damages,  and  unlawful  seizures 
at  sea;  and,  as  a  court  of  reve'.ue,  it  may  enter- 
tain suits  for  the  trial  of  property  seized  for  vio- 
lations of  municipal  law« ;  and,  as  incident  to 
this  jurisdiction,  it  may  compel  a  redelivery  of 
the  property,  and  award  damages  for  any  loss  of 
or  injury  to  it.  It  may  compel  a  seizor  to  pro- 
ceed to  adjudication,  as  it  does  a  captor.  Burke 
V.  Trevitt,  1  Mason's  C.  C.  R.  96. 

450.  The  district  court  of  the  United  States 
has  jurisdiction  of  questions  of  prizes  and  their 
incidents,  without  claiming  the  same  under  the 
provisions  of  the  prize  act  of  12th  June,  1812, 
ch.  430.  -The  A7niable  Nancy,  3  Wheat.  546;  4 
Cond.  Rep.  322. 

451.  When  a  seizure  is  made  within  the  lim- 
its of  a  judicial  district,  the  district  court  of  that 
district  has  exclusive  original  cognizance  there- 
of; and  if  the  property  is  brought  into  another 
district,  it  will  be  remitted  to  the  proper  district. 
But  the  cognizance  of  seizures  on  the  high  seas 
is  concurrent  in  all  the  district  courts,  and  pro- 
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perly  vests  in  the  court  of  that  district  into  which 
the  propt'iiy  is  brought.  The  Abby,  1  INIason's 
C.  C.  R.  360. 

452.  Tlie  jurisdiction  of  the  district  courts, 
derived  from  that  clause  in  the  judiciary  act, 
declaring  that  they  shall  have  '-e-vclusive  origi- 
nal coginzance  of  all  civil  causes  of  admiralty 
and  maritime  jurisdiction,  including  all  seizures 
under  laws  of  impost,  navigation,  or  trade  of  the 
United  States,  where  the  seizures  are  made  on 
waters  which  are  navigable  from  the  sea  by  ves- 
sels of  ten  or  more  tons  burthen,  within  their 
respective  districts,  and  of  all  seizures  on  land 
or  other  waters  than  as  aforesaid  made,  and  ot 
all  suits  for  penalties  and  forfeitures  under  the 
laws  of  the  United  States,'"  does  not  extend  to 
cases  of  libel  for  seizures  made  in  another  dis- 
trict than  that  where  the  proceedings  are  insti- 
tuted :  but  the  district  court  of  the  district  where 
the  seizure  is  made,  has  exclusive  jurisdiction. 
The  Liltle  Ann,  Paine's  C.  C.  R.  40. 

453.  The  courts  of  the  United  States  have  ex- 
clusive jurisdiction  of  all  seizures  made  on  land 
or  water,  for  a  breach  of  the  laws  of  the  United 
States  ;  and  any  intervention  of  a  state  authority, 
which,  by  taking  the  thing  seized  out  of  the 
hands  of  the  United  States'  officer,  might  ob- 
struct the  e.xercise  of  this  jurisdiction,  is  unlaw- 
ful. Slocum  V.  Maybcrry  el  al.,  2  Wheat.  1 ;  4 
Cond.Rep.  1. 

454.  A  district  court  of  the  United  States,  per- 
formnig  the  appropriate  duly  of  a  district  court, 
is  not  sitting  as  a  circuit  court,  because  it  pos- 
sesses the  powers  of  a  circuit  court  also.  South- 
u-ick  ct  al.  V.  The  Postmaster-General,  2  Peters, 
442. 

455.  The  provisions  of  the  act  of  24th  Sep- 
tember, 1789,  which  gives  to  the  district  court 
original  cognizance  of  all  civil  causes,  of  admi- 
ralty and  maritime  jurisdiction,  comprehended 
all  maritime  contracts,  and  those  which  relate 
to  the  navigation,  business,  or  commerce  of  the 
sea,  and  the  building,  repairing,  or  supplying  of 
vessels.  Davis  v.  A  New  Brig,  Gilpin's  D.  C.  R. 
477. 

456.  A  contract  for  wages  on  a  voyage  be- 
tween ports  of  adjoining  states,  and  on  the  tide- 
water of  a  river  or  bay,  is  within  the  jurisdiction 
of  the  district  court ;  and  may  be  enforced  by  a 
suit  in  rem,  in  the  admiralty,  in  the  district 
court.    Smith  v.  The  Pckin,  Gilpin's  D.  C.  R.  203. 

457.  The  jurisdiction  of  the  district  court  of 
the  United  States  for  the  district  of  Alabama, 
and  the  right  of  the  plaintiff'  to  prosecute  his 
suit,  having  attached  by  the  commencement  of 
the  suit  in  the  district  court,  that  right  cannot  be 
taken  away  or  arrested  by  any  proceedings  in 
another  court.  An  attachment  of  the  debt  by 
the  process  of  a  state  court,  after  the  com- 
mencement of  a  suit  in  a  court  of  the  United 
States,  cannot  affect  the  right  of  the  plaintili'  to 
recover  in  the  suit.  Wallace  v.  M'Connell,  13 
Peters.  136. 
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1.  The  jurors,  in  civil  cases,  attending  the  cir- 
cuit court  of  the  United  States  for  the  Pennsyl- 


vania district,  are  entitled  to  one  dollar  and 
twenty-five  cents  each  for  each  day's  attend- 
ance. Ex  parte  Lcicis  ct  al.,  4  Cranch,  433 ;  2 
Cond.  Rep.  162. 

2.  After  a  juror  is  sworn,  no  exception  can  be 
taken  to  him  on  account  of  his  being  an  inhabit- 
ant of  another  county.  If  a  juror  be  challenged 
for  favour,  and  upon  an  e.xamination  before  the 
tryers  hetieclares  tliat  if  the  evidence  shouUl  be 
equal  he  should  give  a  veriiict  in  favour  of  that 
parly  upon  whom  the  burden  of  proof  iie.s;  the 
court,  in  the  exercise  of  a  sound  discretion, 
ouuht  to  reject  him,  although  the  bias  should  not 
be  so  strong  as  to  render  it  positively  improper 
to  allow  him  to  be  sworn.  Hepburn  v.  Mima 
Queen  and  Child.  7  Cranch,  290  j  2  Cond.  Rep. 
496. 

3.  If  the  jury  misbehave  themselves,  they 
may  be  fined,  but  their  verdict  is  not,  of  course, 
to  be  set  aside;  but  if  the  misbehaviour  be 
caused  or  aided  by  the  party  in  whose  favour 
the  verdict  is  given,  it  may  be  a  good  cause  for 
a  new  trial.     Ibid. 

4.  After  a  prisoner  has  challenged  a  juror,  he 
may  retract  the  challenge,  and  the  juror  be 
sworn.     United  States  v.  Porter,  2  Dall.  345. 

5.  The  circuit  court  has  authority  to  award  a 
tales  in  the  case  of  a  special  jury.  Anonymous, 
2  Dall.  382. 

6.  It  is  no  ground  for  a  challenge  to  the  array, 
that  the  officer  who  summoned  the  jury  is  a  citi- 
zen and  resident  of  a  slate  under  the  grant  of 
which  one  of  the  parties  claims  title.  But  it  is 
a  good  cause  of  challenge  to  the  array,  that  the 
officer  is  interested  in  part  of  the  same  tract  of 
land,  under  colour  of  the  same  title  with  the 
plainlitr.  Folder  v.  Lindsay,  3  Dall.  411 ;  1  Cond. 
Rep.  189. 

7.  Where  one  of  the  jurors,  in  a  trial  for  trea- 
son, had  previously  made  declarations,  as  well 
in  relation  to  the  prisoner  personally,  as  to  the 
general  question  of  the  insurrection,  manifesting 
a  bias  or  predetermination,  a  new  trial  will  be 
awarded.     United  Stales  v.  Fries,  3  Dall.  515. 

8.  It  seems  that  it  is  not  irregular  for  the  mar- 
shal to  summon  a  greater  number  of  petit  jurors 
than  the  venire  specifies.     Jbid. 

9.  Though  alienage  may  be  a  good  cause  of 
challenge  to  a  juror,  yet  advantage  cannot  be 
taken  of  the  circumstance  after  the  verdict. 
Hollingsicorth  v.  Duane,  4  Dall.  353. 

10.  In  a  capital  case,  the  court  may  set  aside 
jurors  whose  religious  principles  make  them 
conscientiously  scrupulous  of  finding,  under  any 
proof,  a  verdict  of  guilty.  United  States  v.  Cor 
nell,  2  Mason's  C.  C.  R.  91. 

11.  On  an  indictment  for  murder  on  the  higfi 
seas,  under  the  act  of  30lh  April,  1790,  ch.  36, 
the  defendant,  under  the  twenty-ninth  section 
of  that  act,  is  entitled  to  no  more  than  twenty 
peremptory  challenges.  United  States  v.  Magill, 
1  Wash.  C.  C.  R.  463. 

12.  Alienage  is  a  cause  of  challenge  of  a  ju- 
ryman, but  it  is  not,  per  se.  sufficient  to  set  aside 
a  verdict;  and  this,  whether  it  was  or  was  not 
known  to  the  parly  complaining  at  the  time  the 
jurors  were  empannelled.  Hollingsworth  v. 
Duane,  W^allace's  C.  C.  R.  147. 
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13.  At  the  request  of  the  parties,  the  jury 
may  e.xpress  an  opinion  distinct  from  their  ver- 
dict.    Dcnii  V.  Wright  ct  al..  Peters'  C.  C.  R.  64. 

14.  The  provision  in  the  judiciary  act  of  Sep- 
tember 24,  1789,  ch.  20,  that,  '-in  cases  punish- 
able with  death,  the  trial  shall  be  had  in  the 
county  where  the  offence  was  committed  ;  or, 
where  that  cannot  be  done  without  great  incon- 
venience, twelve  jurors,  at  least,  shall  be  sum- 
moned from  thence,"  is  in  force,  notwithstand- 
ing the  amendment  to  the  constitution,  of  De- 
cember 15,  1796,  requiring  that  the  trial  shall 
be  had  before  "an  hnpartial  jury  of  the  state 
and  district  wherein  the  crime  shall  have  been 
committed."     1  Burros  Trial,  352,  353. 

15.  The  twenty-ninth  section  of  the  judiciary 
act  of  September  24.  1789,  ch.  20.  is  restricted 
to  the  mode  of  designating  and  the  qualifications 
of  jurors;  but  it  does  not  fix  the  inim.ber  that 
are  to  be  summoned,  nor  adopt  any  state  rule  for 
that  purpose:  it  leaves  it  as  at  common  law. 
United  Slates  v.  Insurgents,  2  Dall.  341. 

16.  On  several  indictments  for  treason,  in  the 
circuit  court  of  Pennsylvania  district,  a  venire 
was  issued  in  each  case  :  the  marshal  returned 
a  separate  panel  to  each,  containing  thirty-si.v 
jurors  from  Philadelphia,  fifteen  from  Delaware 
county,  nine  from  Chester  county,  and  twelve 
from  the  county  where  the  treason  was  charged 
to  have  been  committed.  The  general  precept 
commanded  the  marshal  to  return  at  least  forty- 
eight.     The  return  was  regular.     Ibid. 

17.  The  list  of  jurors  furnished  to  the  prisoner 
should  specify  the  townships,  as  well  as  coun- 
ties, where  they  reside ;  but  there  is  no  neces- 
sity that  it  designate  their  occupations.     Ibid. 

18.  It  is  not  a  sufficient  ground  to  disqualify 
an  individual  from  being  a  juror,  that  he  has 
formed  an  opinion  on  any  fact  conducive  to  the 
final  decision  of  the  case;  but  if  the  opinion 
formed  be  on  a  point  so  essential  as  to  go  far 
towards  a  decision  of  the  whole  case,  and  to 
have  a  real  influence  on  the  verdict  to  be  ren- 
dered, there  is  no  important  distinction  between 
such  a  person,  and  one  who  has  in  his  mind  de- 
cided the  whole  case.  The  question  must  al- 
ways depend  on  the  nature  and  strength  of  the 
opinion  that  has  been  formed.  1  Burros  Trial, 
417. 

19.  On  a  trial  for  treason,  it  is  not  a  sufficient 
objection  to  a  juror  that  he  did  believe,  and  had 
said  that  the  prisoner,  at  a  time  considerably 
anterior  to  the  fact  charged  in  the  indictment, 
entertained  treasonable  designs;  but,  if  he  shail 
have  made  up  and  declared  the  opinion  that,  to 
the  time  when  ttie  fact  laid  in  the  indictment  is 
said  to  have  been  committed,  the  prisoner  was 
prosecuting  the  treasonable  design  with  which 
he  is  charged,  it  furnishes  a  just  cause  of  chal- 
lenge.    Ibid. 

20.  The  proper  question  to  be  propounded  to 
a  juryman  in  such  a  case  is,  "have  you  made 
up  and  delivered  the  opinion  that  the  prisoner  is 
guilty  or  innocent  of  the  charge  laid  in  the  in- 
dictment ?"     Ibid.  418. 

21.  If  the  juror  has  made  up  and  delivered 
the  opinion  that  the  prisoner  entertained  the 
criminal  designs  with  which  he  is  charged,  and 
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that  he  retained  those  designs,  and  was  prose- 
cuting them  when  the  act  charged  in  the  indict- 
ment is  alleged  to  have  been  committed,  it  is  a 
good  cause  of  challenge.     Ibid.  419,  420. 

22.  Where  a  cause  has  been  once  tried  by  a 
jury  in  the  district  court,  there  cannot,  even  sup- 
posing an  appeal  lay,  be  a  new  trial  by  a  jury  in 
the  circuit  court.  United  States  v.  Wonsoiu  1 
Gallis.  C.  C.  R.  5. 

23.  If,  before  a  verdict  be  agreed  upon,  one 
of  the  jurors  separate  from  his  fellows  by  mis- 
take, and  afterwards  rejoin  them,  and  there  is 
no  room  for  any  unfavourable  presumption,  the 
court  will  not,  on  that  ground  alone,  award  a  new 
trial.     Burril  v.  Phillips,  1  Gallis.  C.  C.  R.  360. 

24.  It  is  within  the  discretion  of  the  court, 
before  whom  a  trial  is  had,  to  set  aside  a  verdict 
in  consequence  of  an  irregularity  committed  by 
the  jury;  but  it  is  not  examinable  on  error. 
United  States  v.  Gillies,  Peters'  C.  C.  R.  159. 

25.  Courts  of  justice  have  the  authority  to 
discharge  the  jury  from  giving  any  verdict, 
whenever,  if  in  their  opinion,  taking  all  the  cir- 
cumstances into  consideration,  there  is  a  mani- 
fest necessity  for  the  act,  or  the  ends  of  public 
justice  would  otherwise  be  defeated ;  and  such 
a  discharge  constitutes  no  bar  to  further  proceed- 
ings, and  gives  no  right  of  exemption  to  the 
prisoner  from  being  again  put  upon  trial.  United 
States  V.  Josef  Perez,  9  Wheat.  579 ;  5  Cond.  Rep. 
689. 

26.  The  court  has  power  to  discharge  the  jury 
empannelled  to  try  the  is.sue  in  a  criminal  cause, 
whenever  it  is  necessary  for  the  purposes  of  jus- 
tice; and  there  is  no  exception  of  capital  cases. 
United  States  v.  Coolidge,  2  Gallis.  C.  C.  R.  364. 

27.  The  jury  have  not  the  right,  though  they 
may  have  the  power,  of  rendering  a  general  ver- 
dict to  determine  the  law  in  any  case,  civil  or 
criminal.  It  is  their  duty  to  follow  the  law  as 
laid  down  by  the  court.  United  States  v.  Baltistc, 
2  Sumner's  C.  C.  R.  240. 

28.  A  new  trial  may  be  granted  in  a  capital 
case,  where  the  jury  has  been  discharged  from 
giving  a  verdict;  for  the  party  has  not  been  put 
in  jeopardy  of  his  life  by  the  exhibition  of  the 
indictment  to  the  first  jury.  United  States  v.  Gi- 
bert,  2  Sumner's  C.  C.  R.  19. 

29.  In  a  criminal  case,  a  jury  are  so  far  judges 
of  the  law  that  they  may  find  a  verdict  accord- 
ing to  their  own  opinion,  but  they  are  as  much 
morally  and  legally  bound  by  the  law  as  the 
court.  If  they  acquit  against  law,  the  court 
cannot  set  aside  their  verdict ;  but  if  the  jury 
convict  against  law,  no  sentence  will  be  passed 
by  the  court.  United  States  v.  Wilson  and  Porter. 
Baldwin's  C.  C.  R.  99. 

30.  The  constitutionality  of  the  charter  of  the 
Bank  of  the  United  States  is  not  a  proper  subject 
of  consideration  for  a  jury.  United  States  v.  Shive, 
Baldwin's  C.  C.  R.  511. 

31.  The  construction  of  the  constitution  of  the 
United  States  by  the  supreme  court,  is  binding 
on  the  jury  as  well  as  the  court.     Ibid.  513. 

32.  If  a  special  jury  has  been  struck  before 
the  marshal,  and  the  list  has  been  lost  by  him., 
so  that  no  venire  had  issued,  the  court  will  direct 
the  striking  anew  from  the  same  list,  and  a  ve- 
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aire  to  issue,  returnable  ten  days  thereafter  liur- 
iiiij  the  term.  Hall  v.  Pcrolt  et  al.,  BaKhvin's 
C.C.li.  1J6. 

33.  By  the  twoiity-ninth  section  of  the  juili- 
ciary  act,  juries,  in  all  cases,  to  serve  in  the 
courts  of  the  United  States,  shall  be  designated 
and  formed  according:  to  the  laws  of  the  stales, 
so  far  as  is  practicable.  Special  jurors  were  ac- 
cordingly selected  by  the  clerk  until  the  act  of 
1802  transferred  the  power  to  the  marshal,  who 
was,  by  the  act,  directed  "  to  return  special  juries 
in  the  same  manner  and  form  as  by  the  laws  of 
the  respective  states,  the  clerk  was  required  to 
return  the  same."  By  this  act,  the  whole  duties 
of  the  clerk,  in  respect  to  special  juries,  was  de- 
volved on  the  marshal.     Ibid. 

34.  The  United  States  may,  in  the  first  in- 
stance, challenge  a  juror  peremptorily,  until  the 
panel  is  exhausted ;  after  which  they  can  only 
challenge  for  cause.     Ibid. 

35.  On  an  indictment  for  casting  away  and 
destroying  a  vessel,  of  which  the  defendant  was 
owner,  with  intent  to  prejudice  the  underwriters, 
the  defendant  has  a  right  to  challenge  thirty-five 
of  the  jurors  :  the  number  of  challenges  allowed 
at  common  law.  in  capital  cases.  United  States 
V.  Johns,  1  Wash.  C.  C.  R.  363. 

36!  A  juror  ought  to  disregard  his  private 
knowledge,  and  to  render  his  verdict  solely  on 
the  legal  and  open  testimony  in  the  cause.  United 
States  v.  Fourteen  Packages,  Gilpin's  D.  C.  R.  257. 

37.  It  is  no  invasion  of  the  privileges  of  the 
jury,  for  the  court  to  present  to  them  their  views 
of  the  nature,  bearings,  tendency  and  weight  of 
the  evidence.     Ibid.  254. 

38.  Where  a  jury  renders  a  verdict  against  the 
plain  principles  of  law  as  laid  down  by  the  court, 
and  against  clear  and  unquestioned  evidence, 
the  court  will  grant  a  new  trial,  notwithstanding 
the  particular  circumstances,  or  general  justice 
of  the  case.  United  States  v.  Duval,  Gdpin's  D. 
C.  R.  389. 

39.  If  the  jury,  after  they  are  sent  out,  and 
before  their  verdict  is  rendered,  take  refresh- 
ments without  the  leave  of  the  court,  it  is  mis- 
behaviour in  them  ;  but  the  verdict  is  not  afTected 
thereby,  unless  the  refreshments  were  supplied 
by  the  party  in  whose  favour  the  verdict  was 
given.     Harrison  v.  Rowan,  4  Wash.  C.  C.  R.  32. 

40.  It  is  no  objection  to  a  verdict  that  the  jury- 
man, who,  at  one  time  dissented  while  the  jury 
were  absent  from  the  court,  if  he  afterwards 
agreed  to  the  verdict,  although  he  preferred  giv- 
ing no  verdict,  and  stipulated  with  his  brethren 
that  none  should  be  rendered,  unless  the  court 
should  refuse  to  discharge  them.  Evidence  of 
such  facts  given  by  a  juryman  is  entirely  im- 
proper.    Ibid. 

41.  During  a  trial  for  a  capital  ofTence,  the 
jury,  after  the  adjournment  from  day  to  day,  pre- 
vious to  the  charge  by  the  court,  may  take  re- 
freshments ;  but  not  after  the  charge  has  been 
given.  United  States  v.  Haskill  and  Francois,  4 
Wash.  C.  C.  R.  402. 

42.  Insanity  in  one  of  the  jurors  is  a  good 
cause  for  discharging  the  jury,  without  the  con- 
sent of  the  prisoner  or  his  counsel.  Such  dis- 
ciiarge  is  in  the  discretion  of  the  court:  and  it 


cannot  furnish  the  subject  of  a  plea  in  bar  to  the 
further  trial  of  the  accused.     Ibid. 

43.  In  a  patent  right  case  the  jury  will  deter- 
mine from  the  model.-*,  and  other  evidence, 
whether  thiMe  is  a  dillerence,  in  priiicii)le,  be- 
tween the  machines.  Smith  v.Pearce,  2  JM'Lean's 
C.  C.  R.  176. 

44.  Under  peculiar  circumstances,  a  peremp- 
tory challenge,  by  the  state  laws,  may  be  allowed 
after  the  party  has  expressed  himself  satislied 
with  the  jury,  and  alter  two  peremptory  chal- 
lenges have  been  made  by  the  other  party.  Jones 
V.  Vanzandt,  2  IM'Lean's  C.  C.  R.  611. 


JUSTICE  OF  THE  PEACE  OF  THE  DIS- 
TRICT OF  COLUMBIA. 

1.  When  the  heads  of  the  departments  of  tlie 
government  are  the  political  or  conlidential  offi- 
cers of  the  executive,  merely  to  execute  the 
will  of  the  president,  or  rather  to  act  in  cases  in 
which  the  executive  pos.sesses  a  constitutional 
or  legal  discretion,  nothing  can  be  more  perfectly 
clear  than  that  their  acts  are  only  politically  ex- 
aminable. But  where  a  specific  duly  is  assigned 
by  law^,  and  individual  rights  depend  upon  the 
performance  of  that  duty,  it  seems  equally  clear 
thai  the  individual,  who  considers  himself  in- 
jured, has  a  right  to  resort  to  the  laws  of  his 
country  for  a  remedy.  The  president  of  the 
United  States,  by  signing  the  commission,  ap- 
pointed Mr.  INlarbury  a  justice  of  the  peace  for 
the  county  of  Washington,  in  the  District  of 
Columbia;  and  the  seal  of  the  United  States 
affixed  thereto  by  the  secretary  of  slate,  is  con- 
clusive testimony  of  the  verity  of  the  signature, 
and  of  the  completion  of  the  appointment,  and 
conferred  on  him  a  legal  right  to  the  office  for 
five  years.  Having  this  legal  right  to  the  office, 
he  had  a  consequent  right  to  the  commission:  a 
refusal  to  deliver  which  is  a  plain  violation  of 
that  right,  for  which  the  laws  of  the  country 
afford  him  a  remedy.  Marhury  v.  Madison,  1 
Cranch,  137;   1  Cond.  Rep.  267. 

2.  A  justice  of  the  peace  cannot  grant  a  war- 
rant on  Sunday,  for  an  act  which  is  no  breach  of 
the  peace.  Johnson  v.  Tomkins  and  others,  Bald- 
win's C.  C.  R.  588. 

3.  If  a  justice  of  the  peace  issues  a  warrant 
contrary  to  the  provisions  of  the  constitution,  or 
in  a  matter  over  which  he  had  no  jurisdiction, 
and  the  parly  is  arrested,  the  justice  is  answer- 
able in  an  action  of  trespass.     Ibid.  591. 


JUSTIFICATION. 
1.  The  act  of  congress  of  9lh  February,  1799, 
authorized  the  seizure  on  the  high  seas  of  ves- 
sels of  the  United  Stales,  bound  or  sailing  to  any 
port  or  place  of  the  French  republic.  This  act 
did  not  authorize  the  capture  of  a  vessel  sailing 
from  a  French  port ;  and  the  orders  of  the  pre- 
sident of  the  United  Slates  to  the  commanders 
of  the  armed  vessels  of  the  United  States,  en- 
joining the  seizure  of  American  vessels  sailing 
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from  French  ports,  will  not  protect  them  from  a 
claim  for  damages  for  the  capture  of  a  vessel 
coming  from  a  port  of  France.  Little  et  al.  v. 
Barreme  et  al.,  2  Cranch,  170  ;  1  Cond.  Rep.  378. 

2.  The  evidence  of  a  justification,  by  neces- 
sity, of  the  violation  of  the  embargo  laws,  must 
be  very  clear  and  explicit.  Tke  Bris;  James  Wells 
V.  The  United  States,  7  Cranch,  22 ;  "2  Cond.  Rep. 
402. 

3.  A  party  who  offers  an  e.xcuse  for  violating 
a  penal  statute,  must  make  out  the  vis  major 
under  which  he  shelters  himself,  so  as  to  leave 
no  reasonable  doubt  of  his  innocence.  Circum- 
stances may  sometimes  outweigh  positive  testi- 
mony. The  Brig  Struggle  v.  The  United  Slates,  9 
Cranch,  71 ;  3  Cond.  Rep.  276. 

4.  If  the  facts  stated  in  a  special  plea  do  not 
amount  in  law  to  a  justification,  yet  if  issue  be 
joined  thereon,  and  if  the  facts  be  proved  as 
pleaded,  it  is  error  in  the  judge  to  instruct  the 
jury  that  the  facts  proved  do  not  in  law  main- 
tain the  issue  on  the  part  of  the  defendant.  If 
a  collector  justify  the  detention  of  a  vessel  un- 
der the  eleventh  section  of  the  embargo  law  of 
April  25th,  1808,  ch.  170,  he  need  not  show  that 
his  opinion  was  correct,  not  that  he  usetl  reason- 
able care  and  diligence  in  ascertaining  the  facts 
upon  which  his  opinion  was  formed :  it  is  suffi- 
cient if  he  honestly  entertained  the  opinion  upon 
which  he  acted.  Otis  v.  Watkins,  9  Cranch,  339; 
3  Cond.  Rep.  424. 

5.  The  defendant  offered  necessity  as  a  justi- 
fication and  excuse  for  a  violation  of  the  non- 
importation laws.  The  court  held  that  the  neces- 
sity which  will  excuse  a  violation  of  the  laws 
must  be  urgent,  and  proceed  from  such  a  state 
of  things  as  may  be  supposed  to  produce  on  the 
mind  of  a  skilful  mariner  a  well-grounded  fear 
of  the  loss  of  vessel  and  cargo,  or  the  lives  of  the 
crew.  Tlie  New  York,  3  Wheat.  59,  68 ;  4  Cond. 
Rep.  197. 

6.  Where  any  act  is  done,  which  of  itself  and 
unexplained  is  a  violation  of  the  law,  and  a  party, 
to  extricate  himself  or  his  property  from  the 
consequences  of  it,  resorts  to  the  plea  of  neces- 
sity or  distress,  the  burthen  of  proof  is  not  only 
thrown  upon  him ;  but  when  the  temptation  to 
infringe  the  law  is  great,  the  alleged  necessity, 
if  real,  can  be  fully  and  easily  established ;  no 
court  should  be  satisfied  with  anything  short  of 
the  most  conclusive  and  convincing  testimony. 
The  Josef  a  Segimda,  5  Wheat.  338  ;  4  Cond.  Rep. 
677. 

7.  The  necessity  which  will  excuse  the  viola- 
tion of  a  law  must  be  instant  and  imminent;  it 
must  be  such  as  leaves  the  person  without  hope, 
by  ordinary  means,  to  comply  with  the  requisi- 
tions of  the  law;  it  must  be  such,  at  least,  as 
cannot  allow  a  different  course,  without  the 
greatest  jeopardy  to  life  and  property;  and  there 
must  be,  i'f  not  a  physical,  at  least  a  moral  ne- 
cessity. Under  such  circumstances  the  party 
acts  at  his  peril,  and  if  there  be  any  negligence 
or  want  of  caution,  any  difficuhy  or  danger  which 
ordinary  intrepidity  might  resist  and  overcome, 
Jr  any  innocent  course  which  ordinary  skill 
might  adopt  and  pursue,  the  party  cannot  be 


held  guiltless,  who,  under  such  circunnstaace*, 
shelters  himself  behind  the  plea  of  necessity. 
The  Argo,  1  Gallis.  C.  C.  R.  150. 

8.  In  an  information  against  one  hundred  and 
forty-nine  packages  of  goods  for  a  violation  of 
the  non-intercourse  laws,  the  circuit  court  of 
Massachusetts  said:  "that  to  justify  a  violation 
of  the  law,  an  imminent  and  immediate  danger 
of  capture  constitutes  such  a  case,  but  not  if  the 
danger  be  remote,  or  not  instant  or  pressing.  It 
must  be  indispensable  to  the  saving  of  the 
goods."  United  States  v.  Hayward,  2  Gallis.  C. 
C.  R.  486. 

9.  The  party,  to  excuse  himself  from  the  con- 
sequences of  a  breach  of  the  embargo  laws, 
should  show  that  he  did  every  thing  in  his  power 
to  comply  with  the  law,  and  that  the  vessel  was 
sufficiently  found,  &c.,  to  perform  the  voyage. 
If  it  appear  that  she  was  not  sufficiently  bal- 
lasted, and  particularly  if  this  defect  was  ascer- 
tained to  exist  at  a  time  when  it  could  have  been 
remedied,  the  party  cannot  avail  himself,  as  an 
excuse,  of  any  necessity  resulting  from  this  de- 
fect. United  'States  v.  The  Nancy,  2  Wash.  C.  C. 
R.  281. 

10.  A  plea  of  a  justification  of  a  seizure  for  a 
forfeiture,  should  not  only  state  the  facts  of  the 
forfeiture,  but  that  thereby  the  property  became 
forfeited  and  was  seized.  Gelston  v.  Hoyt,  3 
Wheat.  246;  4  Cond.  Rep.  244. 

11.  A  vessel  which,  during  the  existence  of 
the  embargo  laws,  departed  from  one  port  in  the 
United  States  on  a  voyage  to  another,  but  was 
obliged,  from  irresistible  necessity,  to  put  into  a 
foreign  port,  and  sell  her  cargo,  was  not  guilty 
of  a  violation  of  these  laws.  The  Brig  William 
Gray,  Paine's  C.  C.  R.  16. 

12.  The  fear  which  the  law  recognises  as  an 
excuse  for  the  perpetration  of  a  crime,  must  pro- 
ceed from  an  immediate  and  actual  danger, 
threatening  the  very  life  of  the  party.  United 
States  v.  Vigol,  2  Dall.  347. 


KENTUCKY. 

1.  The  boundary  of  the  state  of  Kentucky 
extends  only  to  low-water  mark  on  the  western 
side  of  the  river  Ohio,  and  does  not  include  a 
peninsula,  or  island,  on  the  western  or  north- 
western bank,  separated  from  the  main  land  by 
a  channel  or  bayou,  which  is  filled  with  water 
only  when  the  river  rises  above  its  banks,  and 
is  at  other  times  dry.  Handly^s  Lessee  v.  An- 
thony  et  al,  5  Wheat.  374;  4  Cond.  Rep.  691. 

2.  When  a  river  is  the  boundary  between  two 
nations  or  states,  if  the  original  property  is  ex- 
clusively in  neither,  and  there  be  no  conventton 
respecting  it,  each  holds  to  the  middle  of  the 
stream.  But  when  one  state  is  the  original  pro- 
prietor, and  grants  the  territory  on  one  side  only, 
it  retains  the  river  within  its  own  domain,  aad 
the  newly-created  stafe  extends  to  the  river  only, 
and  the  low-water  maik  is  its  boundary.     Ibsd, 
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King  of  Spain. — Laches. 


KING  OF  SPAIN. 

1.  During  the  reign  of  Charles  IV.  of  Spain, 
Hope  v^  Co.  of  Amstenlam  negotiateil  a  loan  for 
ani-l  on  account  of  the  king  of  Spain,  for  the  re- 
payment of  which  the  revenues  of  Spain  were 
pledgecl.  Duties,  which  were  by  the  laws  of 
bpain  payable  on  the  e.xport  of  merchandise  to 
the  colonies  of  Spain,  in  America,  came  legally 
in4o  the  hands  of  Hope  &  Co..  ami  were  by 
them  applied  to  Ihe  payment  of  the  loan.  An 
action  was  instituted  in  the  circuit  court  of  the 
district  of  Pennsylvania,  by  the  king  of  Spaivi. 
ag-ainst  certain  persons  who  had  received  the 
duties.  It  was  held  that  those  duties,  being  part 
of  the  revenues  of  the  crown  of  Spain,  pledged 
for  the  repayment  of  the  loan,  were  properly  ap- 
propriateil  to  its  liquidation  by  Hope  &  Co.  The 
King  of  Spain  v.  Oliver,  Peters'  C.  C.  R.  276. 

2.  The  circuit  court  of  Pennsylvania  refused 
to  inquire,  upon  a  motion,  whether  Ferdinand 
VII.,  king  of  Spain,  could  institute  a  suit  in  the 
circuit  court,  the  government  of  the  United 
StateS'HOt  having  recognised  him  as  king.  The 
King  of  Spain  v.  Oliver,  2  Wash.  C.  C.  R.  429. 


LACHES. 

1.  When  a  protested  bill  of  exchange  is  held 
up  for  a  long  time  without  notice  of  its  non-pay- 
ment or  protest,  the  whole  onus  probandi  is 
thrown  on  the  holder.  He  must  prove  every 
thing,  and  nothing  is  required  from  the  drawer. 
Hop'hirk  v.  Pagc,^2  Brockenb.  C.  C.  R.  20. 

2.  A  bill  of  exchange  was  drawn  in  December, 
1775,  afler  the  commencement  of  hostilities  be- 
tween Great  Britain  and  her  colonies,  payable  in 
England,  which  was  duly  protested  for  non-pay- 
ment-in  June,  1776.  aflerall  intercourse  between 
the  two  countries  had  ceased.  Held,  that  a  state 
of  war  dispenses  with  the  necessity  of  giving 
notice  of  non-payment  and  protest ;  but  notice 
of  the  dishonour  of  the  bill  should  be  given  in 
a  reasonable  time  after  the  impediment  is  re- 
moved.    Ibid. 

3.  W.  B.,  living  in  Virginia,  drew  a  bill  of  ex- 
change in  November,  1775,  on  R.  C.  &  Co.,  mer- 
chants in  London,  which  was  duly  protested  in 
June,  1776.  W.  B.  died  in  1777  or  1778.  Pay- 
ment was  not  demanded  of  the  representative 
of  W.  B.  until  1819,  when  a  suit  was  instituted 
on  the  protested  bill.  Query,  does  the  presump- 
tion of  payment  arising  from  lapse  of  time, 
which  is  applicable  to  sealed  instruments,  a-pply 
to  bills  of  exchange;  if  it  does,  presumption  is 
only  prima  facie,  and  the  holder  may  rebut  it  by 
accounting  for  the  time  which  is  permitted  to 
elapse,  and  by  showing  the  impossibility  that 
the  debt  has  been  paid.  Should  this  presump- 
tion be  rebutted,  still  the  plaintiff  can  only  re- 
cover interest  from  the  assertion  of  his  claim. 
Ibid. 

4.  Many  judgments  were  rendered  when  as- 
sets came  into  the  hands  of  the  administrators, 
and  subsequently  asset.s  to  a  large  amount  came 


into  the  hands  of  the  admixistrators  de  bonis 
non.  Held,  that  these  judgments  retaineil  the 
same  rank  which  would  belong  to  the  particular 
instruments  on  which  they  were  founded.  The 
only  ellect  of  such  judgments  is  to  give  priority 
to  other  debts  of  tin;  same  dignity,  on  which 
either  no  judgments,  or  subsequent  judgments 
were  rendered.  Lidderdale  v.  Robinson,  2  Brock. 
C.  C.  R.  159. 

5.  The  laws  which  require  of  officers  under 
the  government,  that  settlements  of  their  ac- 
counts should  be  made  at  short  and  stated  pe- 
riods, contain  j)rovisions  created  by  the  govern- 
ment for  its  own  security  and  protection,  and  to 
regulate  the  conduct  of  its  own  officers.  They 
are  merely  ili rectory  to  such  officers,  and  con- 
stitute no  part  of  the  contract  with  the  surety. 
United  States  \.Nicholl,  12  Wheat.  505;  6  Cond. 
Rep.  611. 

6.  An  administrator  who  employs  an  agent  to 
manage  the  estate  of  his  intestate,  to  collect 
debts,  &c.,  is  responsible  for  the  money  so  col- 
lected, and  creilitors  are  not  bound  to  pursue  the 
agent :  but  if  there  is  reason  to  believe  the  ac- 
counts of  the  agent  have  not  been  correctly 
settled,  the  administrator  should  be  permitted  to 
show  cause  against  a  report  founded  on  the  ac- 
counts of  the  agent,  in  reference  to  the  incor- 
rectness. Green  et  al.  v.  Hanberry-s  Ex'rs  et  al., 
2  Brockenb.  C.  C.  R.  403. 

7.  Although  a  man  may  not  be  absolutely  in- 
sane so  as  to  avoid  his  contracts,  yet  if  he  labours 
under  melancholy,  it  will  excuse  inattention  to 
his  affairs;  and  will  authorize  relief  against 
judgments  obtained  against  him  during  such  a 
state  of  mind.  Tahb's  Adm-rs  v.  Gest  et  al..  1 
Brockenb.  C.C.R.  1. 

8.  The  neglect  of  the  postmaster-general  to 
sue  for  balances  due  by  postmasters,  within  the 
time  prescribed  by  law,  although  he  is  thereby 
rendered  personably  chargeable  with  such  ba- 
lances, is  not  a  discharge  of  such  postmasters 
or  their  sureties  from  liability  on  their  official 
bonds.  Loeke  v.  Postmaster-General,  3  Mason's 
C.C.R.  446. 

9.  Nothing  is  more  clear  than  the  general 
rule,  that  ex  parte  settlements  of  accounts  by 
executors  in  the  orphans'  court,  being  matters 
within  the  acknowledged  jurisdiction  of  the 
court  in  the  administration  of  estates,  are  prima 
facie  evidence  of  their  correctne.s.s.  and  the  onus 
probandi  is  upon  those  who  seek  to  impeach 
them.  If  they  seek  to  impeach  them,  it  should 
be  by  a  suit  brought  recenti  facto,  within  a  rea- 
sonable time,  and  at  farthest  within  the  period 
prescribed  by  the  statute  of  limitations  for  ac- 
tions at  law  on  matters  of  account;  or  else 
assign  some  ground  of  exception  or  disability 
within  the  analogy  of  the  statute,  to  justify  or 
excuse  the  delay.  Otherwise  it  will  be  imputed 
to  their  voluntary  laches,  and  relief  will  not  be 
given  by  a  court  of  equity.  Liipton  v.  Janny, 
13  Peters,  381. 

10.  In  general,  laches  are  not  imputable  to 
the  government;  and  this  ma.xim  i.s  founded, 
not  in  the  notion  of  extraordinary  preiogative, 
but  upon  a  great  public  policy.  The  govern- 
ment can  transact  its  business  only  through  its 
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agents;  and  its  fi.?cal  operations  are  so  various, 
and  its  agencies  so  numerous  and  scattered,  that 
the  utmost  vigilance  would  not  save  the  public 
from  the  most  serious  losses,  if  the  doctrine  of 
laches  can  be  applied  to  its  transactions.  Mere 
laches,  unaccompanied  with  fraud,  forms  no  dis- 
charge of  the  contract  of  securif yship  between 
individuals.  United  States  v.  Kirkpatrick  ct  al, 
9  Wheat.  720;  5  Cond.  Rep.  733. 

11.  The  claim  of  the  United  States  upon  an 
official  bond,  and  upon  all  parties  thereto,  is  not 
released  by  the  laches  of  the  officer  to  whom 
the  assertion  of  this  claim  is  intrusted  by  law. 
Such  laches  have  no  effect  whatsoever  on  the 
rights  of  the  United  States,  as  well  against  the 
sureties,  as  the  principal  in  the  bond.  Dox  v. 
The  Postmaster-General,  1  Peters,  325. 

12.  The  act  of  congress  for  regulating  the 
post-offi.ce  department,  does  not  in  terms  dis- 
charge the  obligors  in  the  official  bond  of  a 
deputy  postmaster  from  the  direct  claim  of  the 
United  States  upon  them,  on  the  failure  of  the 
postmaster-general  to  commence  a  suit  against 
the  defaulting  postmaster  within  the  time  pre- 
scribed by  law.  The  liabilities  of  the  sureties 
continue.  The  responsibility  of  the  postmaster- 
general  is  superadded,  not  substituted  for  that 
of  the  sureties.     Ibid. 

13.  Pennsylvania.  The  laches  of  the  defend- 
ant, in  not  executing  a  special  warrant,  from 
1755  to  1765.  his  entire  silence  and  acquiescence 
from  that  time  untd  still  later,  when  an  unau- 
thorized surveyor  was  called  upon  to  do  it,  is 
sufficient  to  defeat  every  pretence  of  equity, 
against  a  legal  title  in  a  fair  bona  fide  purchaser, 

'  without  notice.     Lessee  of  Harry  Gordon  v.  Kerr 
et  al,  1  Wash.  C.  C.  R.  322. 

14.  The  plaintiff,  as  the  importer  of  certain 
merchandise  from  England,  entered  the  same  at 
the  custom-house  in  New  York,  on  the  29th  of 
March,  1837,  as  cases  containing  cotton  gloves. 
He  gave  a  bond  for  the  duties,  payable  on  the 
27th  of  June,  1838.  In  1838,  it  was  discovered 
that  one  of  the  cases,  No.  45.  contained  silk 
hose,  and  not  cotton  gloves.  The  plaintiff  paid 
the  bond  to  the  collector,  under  protest,  and 
claimed  from  the  comptroller  of  the  treasury,  to 
be  released  from  the  payment  of  the  duties  on 
case  No.  45,  alleging  that  as  silk  hose  they  were 
not  liable  to  duty  under  the  act  of  congress  of 
14th  July,  1832.  The  plaintiff  instituted  a  suit 
against  the  collector,  to  recover  back  the  duties 
so  paid  by  him.  Held,  that  the  suit  coukl  not 
be  sustained,  after  so  long  a  time  from  the  entry 
of  the  mercharadise.  Held,  that  silk  hose,  and 
all  manufactures  of  silk,  of  which  silk  is  the 
component  material  of  chief  value,  coming  from 
this  side  of  the  Cape  of  Good  Hope,  except  sew- 
ing silk,  are  free  of  duty.  Bend  v.  Hoyt,  13 
Peters,  263. 

15.  Even  courts  of  equity  will  not  interfere 
to  a.ssist  a  party  to  obtain  redress  for  an  injury 
which  he  might,  by  ordinary  diligence,  have 
avoided.  And,  a  fortiori,  a  court  of  law  ought 
not,  w  hen  the  other  party  has  by  his  very  acts 
ami  omissions  lost  his  own  proper  rights  and  ad- 
vantages.    Ibid. 

16.  A  collector  i-s  generally  liable  in  an  action 
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to  recover  back  an  excess  of  duties  paid  to  him 
as  collector,  when  the  duties  have  been  illegally 
demanded,  and  a  protest  of  the  illegality  has 
been  made  at  the  lime  of  payment,  or  notice 
given  that  the  party  means  to  contest  the  claim. 
Nor  is  there  any  doubt  that  a  like  action  gene- 
rally lies,  where  the  excess  of  duties  has  been 
paid  under  a  mistake  of  fact,  and  notice  thereof 
has  been  given  to  the  collector  before  he  has 
paid  over  the  money  to  the  government.  Ibid. 
17.  Where  a  note  is  received,  the  proceeds  to 
be  collected  and  applied  by  the  creditor  to  the 
discharge  of  his  debt,  he  is  bound  to  use  due 
diligence  to  collect  the  note,  and  to  give  notice 
of  non-payment.  Foote  If  Bolder  v.  Brown,  2 
McLean's  C.C.R.  369. 


LANDS. 

1.  The  title  to,  and  disposition  of,  real  pro- 
perly, by  deed  or  will,  must  be  exclusively  sub- 
ject to  tire  laws  of  the  country  where  it  is  situ- 
ated. Kerr  v.  Devisees  of  Moon,  9  Wheat.  565: 
5  Cond.  Rep.  682. 

2.  It  is  an  acknowledged  principle  of  law, 
that  the  title  and  disposition  of  real  property  is 
exclusively  subject  to  the  laws  of  the  country 
where  it  is  situated,  which  can  alone  prescribe 
the  mode  by  which  a  title  to  it  can  pass  from 
one  person  to  another.  M-Cormick  et  al.  v.  Sid- 
livant  et  al,  10  Wheat.  192  ;  6  Cond.  Rep.  71. 

3.  R.  C,  a  citizen  of  Virginia,  being  seised  of 
real  property  in  that  state,  made  his  will.  "  In 
the  first  place,  I  give,  devise  and  bequeath  unto 
J.  L.,"  and  four  others,  "all  my  estate,  real  and 
personal,  of  which  J  may  die  seised  and  pos- 
sessed, in  any  part  of  America,  in  special  trust 
that  the  aforementioned  persons,  or  such  of  them 
as  may  be  living  at  my  death,  will  sell  my  per- 
sonal estate  to  the  highest  bidder,  on  two  years' 
credit ;  and  my  real  estate  on  one,  two,  and 
three  years'  credit,  provided  satisfactory  secu- 
rity be  given,  by  bond,  and  deed  of  trust.  In 
the  second  place,  I  give  and  bequeath  to  my 
brother,  T.  C,"  an  alien,  "all  the  proceeds  of 
my  estate,  real  and  personal,  which  I  have 
herein  directed  to  be  sold,  to  be  remitted  to  him 
according  as  the  payments  are  made;  and  I 
hereby  declare  the  aforesaid  J.  L.,"  and  the  four 
other  persons,  "to  be  my  trustees  and  executors 
for  the  purposes  aforementioned:"'  Held,  that 
the  legacy  given  to  T.  C,  in  the  will  of  R.  C, 
was  to  be  considered  as  a  bequest  of  per.sonal 
estate,  which  he  was  capable  of  taking  for  his 
own  benefit,  though  an  alien.  Craig  v.  Leslie, 
3  Wheat.  563;  4  Cond.  Rep.  331. 

4.  Equity  considers  land,  directed  in  wills,  or 
other  instruments,  to  be  sold  and  converted  into 
money,  as  money;  and  money  directed  to  be 
employed  in  the  purchase  of  land,  as  land.    Ibid. 

5.  The  heir  at  law  has  a  resulting  trust  in 
such  lands  after  the  debts  and  legacies  are  paid, 
and  may  come  into  equity  and  restrain  the  trus- 
tee from  selling  more  than  sufficient  to  pay 
them:  or  may  offer  to  pay  them  himseJf,  and 
pray  a  conveyance  of  the  part  of  the  land  not 
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sold  in  the  lust  case,  and  the  whole  in  the  latter, 
which  property,  in  either  case,  will  be  land,  and 
not  money.     Ibid. 

6.  Kqiiity  will  extend  the  same  privilege  to  the 
residuary  leiiatee,  which  is  allowed  to  the  heir, 
to  pay  the  debts  and  legacies,  and  call  for  a  con- 
veyance of  the  real  estate;  or  to  restrain  the 
trustees  from  selling  more  than  is  necessary  to 
pay  the  debts  and  legacies.     Ibid. 

7.  But  if  the  intent  of  the  testator  appears  to 
have  been  to  .stamp  upon  the  proceeds  of  the 
land  directed  to  be  sold,  the  quality  of  person- 
alty, not  only  for  the  particular  purposes  of  the 
will,  but  to  "all  intents,  the  claim  of  the  heir  at 
law  to  a  resulting  trust  is  defeated,  and  the 
estate  is  considered  to  be  personal.     Ibid. 

8.  Where  the  whole  beneficial  interest  in  the 
land  or  money,  thus  directed  to  be  employed, 
belongs  to  the  per.son  for  whose  use  it  is  given, 
a  court  of  equity  will  permit  the  cestui  que 
trust  to  take  the  money  or  the  land  at  his  elec- 
tion, if  he  elect  before  the  conversion  is  made. 
Ibid. 

9.  But  in  case  of  the  death  of  the  cestui  que 
trust,  without  having  determined  his  election, 
the  property  will  pass  to  his  heirs  or  personal 
representatives,  in  the  same  manner  as  it  would 
have  done  if  the  conversion  had  been  made,  and 
the  trust  executed  in  his  lifetime.     Ibid. 

10.  Where  the  testator  devised  his  real  estate 
to  his  executors,  and  directed  them  to  apply  the 
rents  and  profits  to  a  specific  purpose,  until  the 
happening  of  certain  events,  and  then  to  sell  it, 
and  divide  the  proceeds  among  certain  residuary 
legatees :  Held,  that  the  real  estate  is  in  equity 
to  be  considered  as  money  from  the  death  of  the 
testator,  for  all  the  purposes  of  the  will.  Reading 
V.  Blackwell,  Baldwin's  C.  C.  R.  172. 

11.  If  any  of  the  legatees  who  were  alive  and 
capable  of  taking  at  the  death  of  the  testator, 
die  before  the  time  of  sale,  their  shares  go  to 
their  next  of  kin,  as  personal  property.     Ibid. 

12.  If  the  proceeds  of  land  devised  to  be  sold, 
are  given  to  a  feme  covert,  who  dies  before  there 
can  be  a  sale,  the  legacy  is  vested,  and  the  right 
to  it  devolves  to  the  husband ;  and  if  he  also 
dies  before  the  sale,  it  goes  to  his  representative, 
and  not  to  the  next  of  kin.     Ibid. 

13.  Pennsylvania. — Lands  taken  in  execution 
by  a  marshal,  but  not  sold  before  his  death,  re- 
moval or  expiration  of  his  office,  are  to  be  sold 
by  the  new  marshal,  under  a  new  writ.  Bower- 
hank  v.  Morris,  ^Va^lace's  C.  C.  R.  128. 

14.  If  sold,  but  deeds  not  given  before  those 
periods,  the  deeds  must  be  executed  by  the  new 
marshal,  under  an  order  of  court.     Ibid. 

15.  The  common  law  doctrine  of  the  relation 
of  the  sale  of  chattels,  to  the  time  of  their  being 
taken  in  execution,  does  not  hold  in  the  case  of 
lands.     Ibid. 
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1 .  Land  Titles  from  the  United  States,  and  Titles 
to  the  Public  Lands. 

1.  Undertheactof  congress  of  March  3,  1803, 
entitled  "an  act  regulating  the  grants  of  land, 
and  providing  for  the  sale  of  the  lands  of  the 
United  States,  south  of  the  state  of  Tennessee," 
such  lands  only  were  authorized  to  be  sold  as 
had  not  been  appropriated  by  the  previous  sec- 
tions of  the  law,  and  certificates  granted  by  the 
commissioners  in  pursuance  thereof.  A  right, 
therefore,  to  a  particular  tract  of  land,  derived 
from  a  donation  certificate  given  under  that  law. 
is  superior  to  the  title  of  any  one  who  purchased 
the  same  land  at  the  public  sales,  unless  there  is 
some  fatal  infirmity  in  the  certificate,  which  ren- 
ders it  void.  Ross  v.  Barland  ct  al,  1  Peters,^ 
666. 

2.  An  act  of  congress  requires  no  precise  form 
for  the  donation  certificate.  It  is  sufficient  if  the 
proofs  be  exhibited  to  the  court  of  commission- 
ers, to  satisfy  them  of  the  facts  entitling  the  party 
to  the  certificate.  It  is  sufiicient  if  the  consi- 
deration, to  wit,  the  occupancy,  and  the  quantity 
granted,  appears.  Nothing  more  is  necessary  to 
certify  to  the  government  the  party's  right,  or  to 
enable  him,  after  it  is  surveyed  by  the  proper 
officer,  to  obtain  a  patent.     Ibid. 

3.  The  second  section  of  the  act  of  congress 
of  March  3,  1803,  was  intended  to  confer  a 
bounty  on  a  numerous  class  of  individuals,  and 
in  construing  the  ambiguous  words  of  the  sec- 
tion, it  is  the  duty  of  the  court  to  adopt  that  con- 
struction which  will  best  effect  the  liberal  in- 
tentions of  the  legislature.     Ibid.  667. 

4.  The  ttme  w'^hen  the  territory  over  which 
this  law  operated  was  evacuated  by  the  Spanish 
troops,  was  very  important,  as  the  law  was  in- 
tended to  provide  for  those  who  were  actually 
at  that  time  inhabitants  of,  and  cultivated  the 
soil  within  it,  but  whether  it  was  in  1797,  or 
1798,  was  comparatively  unimportant.  The  de- 
cision of  the  commissioners  upon  the  period 
when  the  evacuation  took  place,  is  sufficient : 
and  the  court  are  disposed  to  adopt  the  construc- 
tion of  the  act,  given  by  the  commissioners  west 
of  Pearl  river,  that  the  evacuation  took  place  on 
the  30th  March,  1798,  by  which  persons  coming 
within  the  objects  of  the  section,  were  entitled 
to  donation  certificates.     Ibid.  667. 
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5.  Congress  has  treated  as  erroneous  the  con- 
struction given  to  the  law  by  the  commissioners 
to  settle  claims  to  lands  east  of  Pearl  river,  who 
have  decided,  that  only  those  who  were  settled 
on  the   lands  within  the  territory  in  the   year 

1797,  were  entitled  to  donation  certificates,  and 
who  had  granted  to  others  pre-emption  certifi- 
cates.    Ibid.  668. 

6.  The  commissioners  appointed  under  the  act 
of  congress,  relative  to  claims  to  lands  of  the 
United  States  south  of  the  state  of  Tennessee, 
were  authorized  to  hear  evidence  as  to  the  time 
of  the  actual  evacuation  of  the  territory  by  the 
Spanish  troops,  and  to  decide  upon  the  fact.  The 
law  gave  them  power  to  hear  and  decide  all 
matters  respecting  such  claims,  and  to  determine 
thereon,  according  to  justice  and  equity,  and  de- 
clared their  deliberations  should  be  final.  The 
court  are  bound  to  presume  that  every  fact  ne- 
cessary to  warrant  the  certificate,  in  the  terms 
of  it,  was  proved  before  the  commissioners; 
and  that,  consequently,  it  was  shown  to  them, 
that  the  final  evacuation  of  the  territory  by  the 
Spanish  troops,  took  place  on  the  30th  of  March, 

1798.  Ibid. 

7.  By  the  treaty  of  St.  Ildefonso,  made  on  the 
1st  of  October,  1800,  Spain  ceded  Louisiana  to 
France ;  and  France,  by  the  treaty  of  Paris, 
signed  the  30th  of  April,  1803,  ceded  it  to  the 
United  States.  Under  this  treaty,  the  United 
States  claimed  the  countries  between  the  Iber- 
ville and  the  Perdido.  Spain  contended  that 
her  cession  to  France  comprehended  only  that 
territory  which  at  the  time  of  the  cession  was 
denominated  Louisiana,  consisting  of  the  island 
of  New  Orleans,  and  the  country  which  had  been 
originally  cedecl  to  her  by  Fiance,  west  of  the 
Mississippi.  The  land  claimed  by  the  plaintiffs 
in  error,  under  a  grant  from  the  crown  of  Spain, 
made  after  the  treaty  of  St.  Ildefonso,  lies  with- 
in the  disputed  territory;  and  this  case  presents 
the  question,  to  whom  did  the  country  between 
the  Iberville  and  Perdido  belong  after  the  treaty 
of  St.  Ildefonso  ?  Had  France  and  Spain  agreed 
upon  the  boundaries  of  the  retroceded  territory 
before  Louisiana  w-as  acquired  by  the  United 
States,  that  agreement  would  undoubtedly  have 
ascertained  its  limits.  But  the  declarations  of 
France,  made  after  parting  with  the  province, 
cannot  be  admitted  as  conclusive.  In  questions  of 
this  character,  political  consiilerations  have  too 
much  iidluence  over  the  conduct  of  nations,  to 
permit  their  declarations  to  decide  the  course  of 
an  independent  government,  in  a  matter  vitally 
interesting  to  itself.  Foster  et  al.  v.  Ncilson,  2 
Peters,  306. 

8.  If  a  Spanish  grantee  had  obtained  posses- 
sion of  the  land  in  dispute  so  as  to  be  the  de- 
fendant, would  a  court  of  the  United  States 
maintain  his  title  under  a  Spanish  grant,  made 
subsequent  to  the  acquisition  of  Louisiana, 
singly  on  the  principle  that  the  Spanish  con- 
struction of  the  treaty  of  St.  Ildefonso  was  right, 
and  the  American  construction  wrong  1  Such  a 
decision  would  subvert  those  principles  which 
govern  the  relations  between  the  legislative  and 
judicial  departments,  and  mark  the  limits  of 
each.     Ibid.  309. 


9.  The  sound  construction  of  the  8th  article 
of  the  treaty  between  the  United  States  and 
Spain,  of  the  22d  of  February,  1829,  will  not 
enable  the  court  to  apply  its  provisions  to  the 
case  of  the  plaintiff.     Ibid.  314. 

10.  The  article  does  not  declare  that  all  the 
grants  made  by  his  Catholic  Majesty  before  the 
24th  of  January,  1818,  shall  be  valid  to  the  same 
extent  as  if  the  ceded  territories  had  remained 
under  his  dominion.  It  does  not  say  that  those 
grants  are  hereby  confirmed.  Had  such  been 
its  language,  it  would  have  acted  directly  on  the 
subject,  and  it  would  have  repealed  those  acts 
of  congress  which  were  repugnant  to  it ;  but  its 
language  is,  that  those  grants  shall  be  ratified 
and  confirmed  to  the  persons  in  possession,  &c. 
By  whom  shall  they  be  ratified  and  confirmed? 
This  seems  to  be  the  language  of  contract ;  and 
if  it  is,  the  ratification  and  confirmation  which 
are  promised  must  be  the  act  of  the  legislature. 
Until  such  act  shall  be  passed,  the  court  is  not 
at  liberty  to  disregard  the  existing  laws  on  the 
subject.     Ibid. 

11.  A  title  to  lands,  under  grants  made  by  In- 
dian tribes  or  nations,  northwest  of  the  river 
Ohio,  to  private  individuals,  in  the  years  1773 
and  1775,  cannot  be  sustained  in  the  courts  of 
the  United  States.  Lessee  of  Johnson  ct  al.  v. 
M'-Iniosh,  8  Wheat.  543;  5  Cond.  Rep.  515. 

12.  The  title  to  lands  depends  entirely  upon 
the  law  of  the  nation  in  which  they  lie.     Ibid. 

13.  Discovery  constitutes  the  original  founda- 
tion of  title  to  lands  on  the  American  continent, 
as  between  the  different  European  nations;  the 
title  thus  derived,  was  the  exclusive  right  of  ac- 
quiring the  soil  from  the  natives,  and  establish- 
ing settlements  upon  it ;  the  title  was  to  be  con- 
summated by  possession.     Ibid. 

14.  The  rights  of  the  original  inhabitants 
were,  to  a  considerable  extent,  impaired,  but  in 
no  instance  entirely  disregarded.  The  Euro- 
peans respected  the  right  of  the  natives  as  oc- 
cupants, but  asserted  the  ultimate  dominion  to 
be  in  themselves;  and  claimed  and  exercised, 
as  a  consequence  of  this  ultimate  dominion,  a 
power  to  grant  the  soil  while  yet  in  the  posses- 
sion of  the  natives.     Ibid. 

15.  By  the  treaty  between  Great  Britain  and 
the  United  States,  which  concluded  our  revolu- 
tion, the  powers  of  government  and  the  right  to 
soil  which  had  previously  been  in  Great  Britain, 
passed  definitively  to  these  states.     Ibid. 

16.  The  United  States  or  the  several  states, 
have  a  clear  title  to  all  the  lands  within  the 
boundary  lines  described  in  the  treaty,  siibject 
only  to  the  Indian  right  of  occupancy ;  and  the 
exclusive  power  to  extinguish  that  right  was 
vested  in  that  government  which  might  consti- 
tutionally exercise  it.     Ibid. 

17.  It  is  a  principle  of  universal  law,  that,  if 
an  uninhabited  country  be  discovered  by  a  num- 
ber of  individuals,  who  acknowledge  no  con- 
nexion with,  and  owe  no  allegiance  to  any  gov- 
ernment whatever,  the  country  becomes  the  pro- 
perty of  the  discoverers  in  common,  so  far  as 
they  can  use  it.     Ibid. 

18.  If  the  discovery  be  made  and  possession 
taken  under  the  authority  of  an  existing  govern 
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mont,  which  is  acknowledjied  by  the  emigrants, 
the  discovery  is  made  lor  the  whole  nation  :  the 
country  becomes  a  part  of  the  nation  ;  and  the 
vacant  soil  is  to  be  disposed  of  by  that  organ  ol 
the  government  which  has  the  constitutional 
power  to  dispose  of  the  national  domains.    Ibid. 

19.  According  to  the  theory  of  the  British  con- 
stitution, all  vacant  lands  are  vested  in  the  crown 
as  representing  the  nation  ;  and  the  exclusive 
power  to  grant  them  is  admitted  to  reside  in  the 
crown  as  a   branch  of   the  royal  prerogative. 

Hud. 

20.  Congress,  in  order  to  guard  against  impo- 
sition, declaretl  by  the  law  of  1804,  that  all 
grants  of  land  made  by  the  Spanish  authorities 
in  the  territory  west  of  the  Perdido,  after  the 
treaty  of  St.  Ildefonso,  should  be  null  and  void, 
e.vcepting  those  to  actual  settlers,  acquired  be- 
fore December  20,  1803.  Garcia  v.  Lee,  12  Pe- 
ters, 511. 

21.  The  controversy  relative  to  the  country 
lying  between  the  Mississippi  and  the  Perdido 
rivers,  and  the  validity  of  the  grants  made  by 
Spain  in  the  disputed  territory  after  the  cession 
of  Louisiana  to  the  United  States,  were  carefully 
e.vamined  in  the  case  of  Foster  &  Elam  v.  Neil- 
son.  The  supreme  court,  in  that  case,  decided 
that  the  question  of  boundary  between  the 
L^nited  Slates  and  Spain  was  a  question  for  the 
political  departments  of  the  government:  that 
the  legislative  and  executive  branches  having 
decided  the  question,  the  courts  of  the  United 
States  are  bound  to  regard  the  boundary  deter- 
mined by  them  as  the  true  one ;  that  grants 
made  by  the  Spanish  authorities  of  lands,  which, 
according  to  this  boundary  line,  belonged  to  the 
United  States,  gave  no  title  to  the  grantees,  in 
opposition  to  those  claiming  under  the  United 
States:  unless  the  Spanish  grants  were  protected 
by  the  subsequent  arrangements  made  between 
the  two  governments;  and  that  no  such  arrange- 
ments were  to  be  found  in  the  treaty  of  1819, 
by  which  Spain  ceded  the  Floridas  to  the  United 
States,  according  to  the  fair  import  of  its  words, 
and  its  true  construction.     Ibid. 

22.  In  the  case  of  Foster  &  Elam  v.  Neilson, 
the  supreme  court  said  that  the  Florida  treaty 
of  1819  declares  that  all  grants  made  before  the 
24th  of  January,  1818,  by  the  Spanish  authori- 
ties, '-shall  be  ratified  and  confirmed  to  the  per- 
sons in  possession  of  the  lands,  to  the  same  ex- 
tent that  the  same  grants  would  be  valid,  if  the 
territories  had  remained  under  the  dominion  of 
his  Catholic  Majesty:"  and  in  deciding  the  case 
of  Foster  &  Elam,  the  court  held,  that  even  if 
this  stipulation  applied  to  lands  in  the  territory 
in  question,  yet  the  ^vords  used  did  not  import  a 
present  confirmation  by  virtue  of  the  treaty  it- 
self, but  that  they  were  words  of  contract: 
'•'that  the  ratification  and  confirmation  which 
were  promised,  must  be  the  act  of  the  legisla- 
ture; and  until  such  shall  be  passed,  the  court 
is  not  at  liberty  to  disregard  the  existing  laws  on 
the  subject."  Afterwards,  in  the  case  of  the 
Umted  States  v.  Percheman,  7  Peters,  86,  in  re- 
viewing the  words  of  the  8th  article  of  the  treaty ; 
the  court,  for  the  reasons  there  assigned,  came 
to  a  diiJerent   conclusion ;   and  held,  that  the 


words  were  words  of  present  confirmation,  by 
the  treaty,  whev3  the  land  had  been  rightfully 
granted  before  tiio  cession;  and  that  it  did  not 
need  the  aid  of  an  act  of  congress  to  ratify  anil 
conlirm  the  grant.  This  language  was,  how- 
ever, applied  by  the  court,  and  was  intended  to 
apply  to  grants  made  in  a  territory  which  be- 
longed to  Spain  at  the  time  of  the  grant.  The 
case  then  before  the  court  was  one  of  that  de- 
scription. It  was  in  relation  to  a  grant  of  land 
in  Florida,  which  unquestionably  belonged  to 
Spain  at  the  time  the  grant  was  made;  and 
where  the  Spanish  authorities  had  an  undoubted 
right  to  giant,  until  the  treaty  of  cession  in  1819. 
It  is  of  such  grants  that  the  court  speak,  when 
they  declare  them  to  be  confirmed  and  protected 
by  the  true  construction  of  the  treaty;  and  that 
they  do  not  need  the  aid  of  an  act  of  congress 
to  ratify  and  confirm  the  title  of  the  purchaser. 
The  court  do  not  apply  this  principle  to  grants 
made  within  the  territory  of  Louisiana.  The 
case  of  Foster  &  Elam  v.  Neilson,  must,  in  all 
other  respects,  be  considered  as  affirmed  by  the 
case  of  Percheman ;  as  it  underwent  a  careful 
examination  in  that  case,  and  as  none  of  its 
principles  were  questioned  except  that  referred 
to.     Ibid. 

23.  Ejectment  for  a  tract  of  land  in  Cook 
county,  Illinois,  being  a  fractional  section,  em- 
bracing the  military  post  called  Fort  Dearborn, 
at  the  time  of  the  institution  of  the  suit,  in  the 
possession  of  the  defendant  as  the  commanding 
officer  of  the  United  States.  The  post  was  estab- 
lished in  1804,  and  was  occupied  by  the  troops 
of  the  United  States  until  August  16,  1812,  when 
the  troops  were  massacred,  and  the  fort  taken 
by  the  enemy.  It  was  reoccupied  by  the  United 
States  in  1816,  and  continued  to  be  so  held  until 
May.  1823,  during  which  time  some  factory 
houses,  for  the  use  of  the  Indian  department, 
were  erected  on  it.  It  was  evacuated  by  order 
of  the  war  department  in  1823,  and  was,  by 
order  of  the  department,  again  occupied  by 
troops  in  1828,  as  one  of  the  military  posts  of 
the  United  States;  was  again  evacuated  in  1831, 
the  government  having  authorized  a  person  to 
take  and  keep  possession  of  it.  It  was  again 
occupied  by  troops  of  the  United  Stales  in  1832, 
and  continued  so  to  be  at  the  commencement  of 
this  suit,  being  generally  known  at  Chicago  to 
be  occupied  as  a  military  post  of  the  United 
States.  The  buildings  about  the  garrison  were 
not  sold  in  1831,  when  it  was  evacuated,  although 
a  great  part  of  the  movable  property  in  and 
about  it  was  sold.  In  1817,  Beaubean  bought  of 
an  army  contractor,  for  one  thousand  dollars,  a 
house  built  on  the  land.  There  was  attached  to 
the  house  an  enclosure,  occupied  as  a  garden  or 
field,  of  which  Beaubean  continued  in  possession 
until  1836.  In  1823,  the  factory  houses  on  the 
land  were  sold  by  order  of  the  secretary  of  war, 
and  were  bought  by  Beaubean,  for  five  hundred 
dollars.  Of  these  he  took  possession,  and  con- 
tinued to  occupy  them  and  to  cultivate  the  land, 
without  interruption  by  the  United  Slates,  until 
the  commencement  of  this  suit.  The  United 
States,  in  May,  1834,  built  a  light-house  on  the 
land,  and  have  kept  twenty  acres  enclosed  and 
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cultivated.  The  land  was  surveyed  by  the  go- 
vernment of  the  United  Slates  in  1821;  and  in 
1824.  at  the  instance  of  the  Indian  agent  at  Chi- 
cago, the  secretary  of  war  requested  the  com- 
missioner of  the  general  land-otiice  to  reserve 
this  land  for  the  accommodation  and  protection 
of  the  property  of  the  Indian  agency ;  who,  in 
1821,  informed  the  secretary  of  war  that  he  had 
directed  this  section  of  land  to  be  reserved  from 
sale,  for  military  purposes.  In  May,  1831,  Beau- 
bean  claimed  this  land,  at  the  land-otBce  in  Pa- 
lestine, for  pre-emption.  This  claim  was  reject- 
ed; and;  by  the  commissioner  of  the  land-office, 
he  was,  in  February,  1832,  informed  that  the 
land  was  reserved  for  military  purposes.  This 
information  was  also  given  to  others  who  applied 
on  his  behalf.  In  1834,  he  applied  for  this  land 
to  the  office  in  Danville,  and  his  application  was 
rejected.  In  1835,  Beaubean  applied  for  the 
land  to  the  land-otBce  at  Chicago,  when  his 
claim  to  pre-emption  was  allowed,  and  he  paid 
the  purchase-money,  and  procured  the  register's 
certificate.  Beaubean  sold  and  conveyed  his 
interest  to  the  plaintiff  in  the  ejectment.  Held, 
that  Beaubean  acquired  no  title  to  the  land  by 
his  entry  ;  and  that  the  right  of  the  United  States 
to  the  land  was  not  divested  or  affected  by  the 
entry  at  the  land-office  at  Chicago,  or  by  any  of 
the  previous  acts  of  Beaubean.  Wilcox  v.  Jack- 
son, 13  Peters,  498. 

24.  The  decision  of  the  register  and  receiver 
of  a  land-office,  in  the  ab.sence  of  fraud,  would 
be  conclusive  as  to  the  facts  that  the  applicant 
for  the  land  was  then  in  possession,  and  of  his 
cultivating  the  land  during  the  preceding  year; 
because  these  questions  are  directly  submitted  to 
those  officers.  Yet,  if  they  undertake  to  grant 
pre-emptions  to  land  on  which  the  law  declares 
they  shall  not  be  granted,  then  they  are  acting 
upon  a  subject-matter  clearly  not  within  their 
jurisdiction  ;  as  much  so  as  if  a  court,  whose 
jurisdiction  was  declared  not  to  extend  beyond 
a  given  sum,  should  attempt  cognizance  of  a 
case  beyond  that  sum.     Ibid. 

25.  Appropriation  of  land  by  the  government 
is  nothing  more  or  less  than  setting  it  apart  for 
some  peculiar  use.  In  the  case  before  the  court, 
there  has  been  an  appropriation  of  the  land,  not 
only  in  fact,  but  in  law ;  for  a  military  post,  for 
Indian  agency,  and  for  the  erection  of  a  light- 
house.    Ibid. 

26.  By  the  act  of  congress  of  1830,  all  lands 
are  exempted  from  pre-emption  which  are  re- 
served from  sale  by  order  of  the  president  of  the 
United  States.  The  president  speaks  and  acts 
through  the  heads  of  several  departments,  in  re- 
lation to  subjects  which  appertain  to  their  re- 
spective duties.  Both  military  posts  and  Indian 
afiairs,  including  agencies,  belong  to  the  war  de- 
partment. A  reservation  of  lands,  made  at  the 
request  of  the  secretary  of  war,  for  purposes  in 
his  department,  must  be  considered  as  made  by 
the  president  of  the  United  States,  within  the 
terms  of  the  act  of  congress.     Ibid. 

27.  Whensoever  a  tract  of  land  shall  have 
once  been  legally  appropriated  to  any  purpose, 
from  that  moment  the  land  thus  appropriated 
becomes  severed  from  the  mass  of  public  lands; 


and  no  subsequent  law,  or  proclamation,  or  sale, 
would  be  construed  to -embrace  it,  or  to  operate 
upon  it,  although  no  other  reservation  were  made 
of  it.     Ibid. 

28.  The  right  of  pre-emption  was  a  bounty 
extended  to  settlers  and  occupants  of  the  public 
domain.  This  bounty,  it  cannot  be  supposed, 
was  designed  to  be  extended  to  the  sacrifice  of 
public  establishments,  or  of  great  public  inte- 
rests.    Ibid. 

29.  Nothing  passes  a  perfect  title  to  public 
lands,  with  the  exception  of  a  few  cases,  but  a 
patent.  The  exceptions  are,  where  congress 
grants  lands,  in  words  of  present  grant.  The 
general  rule  applies  as  well  to  pre-emptions,  as 
to  other  purchases  of  public  lands.     Ibid. 

30.  The  act  of  the  legislature  of  Illinois,  giv- 
ing a  right  to  the  holder  of  a  register's  certificate 
of  the  entry  of  public  lands  to  recover  posses- 
sion of  such  lands  in  an  action  of  ejectment, 
does  not  apply  to  cases  where  a  paramount  title 
to  the  lands  is  in  the  hands  of  the  defendant,  or 
of  those  he  represents.  The  exception  in  the 
law  of  Illinois  applies  to  cases  in  which  the 
United  States  have  not  parted  with  the  title  to 
the  land  by  granting  a  patent  for  it.     Ibid. 

31.  A  state  has  a  perfect  right  to  legislate  as 
she  may  please  in  regard  to  the  remedies  to  be 
prosecuted  in  her  courts;  and  to  regulate  the 
disposition  of  the  property  of  her  citizens,  by 
descent,  devise,  or  alienation.  But  congress 
are  invested,  by  the  constitution,  with  the  power 
of  disposing  of  the  public  land,  and  making 
needful  rules  and  regulations  respecting  it.  Ibid. 

32.  Where  a  patent  has  not  been  issued  for  a 
part  of  the  public  land,s,  a  slate  has  no  power  to 
declare  any  title,  less  than  a  patent,  valid  against 
a  claim  of  the  United  States  to  the  land,  or  against 
a  title  held  under  a  patent  granted  by  the  United 
States.     Ibid. 

33.  Whenever  the  question  in  any  court,  state 
or  federal,  is  whether  the  title  to  property  which 
had  belonged  to  the  United  States  has  passed; 
that  question  must  be  resolved  by  the  laws  of 
the  United  Slates.  But  whenever  the  property 
has  passed,  according  to  those  laws,  then  the 
property,  like  all  other  in  the  state,  is  subject  to 
state  legislation,  so  far  as  that  legislation  is  con- 
sistent with  the  admission  that  the  title  passed 
and  vested  according  to  the  laws  of  .the  United 
States.     Ibid. 

34.  The  plaintiff  in  error  had  exhibited,  in  an 
action  instituted  against  him  in  the  circuit  court 
of  Missouri,  evidence  conducing  to  prove  that  a 
patent  from  the  United  States,  under  which  the 
plaintiff  in  the  ejectment  claimed  the  land,  had 
been  improperly  granted  by  the  government  of 
the  United  States,  and  that  the  title  to  the  land 
was  in  him.  Held,  that  in  an  action  at  law,  the 
patent  from  the  United  States,  for  part  of  the 
public  lands,  is  conclusive.  If  those  who  claim 
to  hold  the  land  against  the  patent,  can  show 
that  it  issued  by  mistake,  then  the  equity  side 
of  the  circuit  court  is  the  proper  forum,  and  a 
bill  the  proper  remedy,  to  investigate  the  equi- 
ties of  the  parties.  Bagwell  v.  Broderick^  13 
Peters,  436. 

35.  Congress  has  the  sole  power  to  declare 
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*.he  dignity  and  effect  of  titles  emanating  from 
the  United  States ;  and  the  whole  legislation  of 
the  governtuent  in  reference  to  the  public  lands, 
declares  the  patent  to  be  the  siipenor  and  con- 
clusive evidence  of  legal  title.  Until  it  issues, 
the  fee  is  in  the  government,  which  by  the  patent 
passes  to  the  grantee,  and  he  is  entitled  to  reco- 
ver the  possession  in  ejectment.     Ibid. 

36.  When  the  title  to  the  public  land  has 
passed  out  of  the  United  Slates,  by  coiillicting 
patents,  there  can  be  no  objection  to  the  prac- 
tice adopted  by  the  courts  of  a  state,  to  give 
effect  to  the  better  right  in  any  form  of  remedy 
the  legislature  or  courts  of  the  state  may  pre- 
scribe.    Ibid. 

37.  No  doubt  is  entertained  of  the  power  of 
the  states  to  pass  laws  authorizing  purchasers 
of  lands  from  the  United  States  to  prosecute  ac- 
tions of  ejectment  upon  certiticates  of  purchase, 
against  trespassers  on  the  lands  purchased  ;  but 
it  is  denied  that  the  states  have  any  power  to 
declare  certificates  of  purchase  of  equal  dignity 
with  a  patent.  Congress  alone  can  give  them 
such  effect.     Ibid. 

See  Public  Lands. 

2.  Land  Titles  in  Alabama. 

38.  The  act  of  May  8th,  1820,  ch.  595,  for  the 
relief  of  the  legal  representatives  of  Henry  Willis, 
did  not  authorize  them  to  enter  lands  wiihin  the 
tract  surveyed  and  laid  off  for  the  town  of  Clai- 
borne, in  the  state  of  Alabama.  Choutard  v.  PofCy 
12  Wheat.  586:  6  Cond.  Rep.  665. 

39.  A  concession  of  lands  made  by  the  Span- 
ish authorities  at  INIobile  in  the  year  1806,  can- 
not be  given  in  evidence  to  support  an  ejectment 
in  the  courts  of  the  United  States,  the  same  not 
having  been  recorded,  or  passed  upon  by  the 
board  of  commissioners,  or  regi.sters  of  the  land- 
ofFice.  established  by  the  acts  of  congress,  re- 
lating to  land  titles  in  that  country.  De  La  Croix 
V.  Chamberlain,  12Wheat.599j  6  Cond.  Eep.  659. 

40.  The  city  of  Mobile  instituted  an  action  in 
the  circuit  court  of  the  state  of  Alabama,  for  the 
recovery  of  a  lot  of  ground  in  the  city  of  INIobile, 
in  the  possession  of  the  defendants,  held  under 
a  grant  from  the  Spanish  governor  of  Florida, 
before  the  cession  of  that  territory  to  the  United 
States.  The  title  set  up  by  the  city  of  Mobile 
\vas  claimed  to  be  derived  from  the  provisions 
of  an  act  of  congress,  passed  May  24th,  1824, 
entitled  "an  act  granting  certain  lots  of  ground 
to  the  corporation  of  the  city  of  jNJobile,  and  to 
certain  individuals  in  said  city."  The  cases  of 
the  City  of  Mobile  v.  Eslava,  16  Peters,  234.  and 
the  City  of  Mobile  v.  Hallet,  16  Peters,  261,  con- 
tain all  the  provisions  of  this  law;  and  in  the 
statement  of  the  case,  the  argument  of  the  coun- 
sel and  the  decision  of  the  court,  reported  in 
that  case,  are  all  the  matters  and  the  law  of  this 
case.  The  circuit  court  having  decided  against 
the  titl,e  asserted  by  the  plaintiffs,  and  the  judg- 
ment of  that  court  having  been  affirmed  in  the 
supreme  court  of  Alabama,  the  plaintiffs  brought 
the  case,  by  a  writ  of  error,  to  the  supreme  court 
of  the  United  States.  The  court  affirmed  the 
judgment  of  the  supreme  court  of  Alabama. 
The  cases  of  the  Mayor  and  Aldermen  of  the 


City  of  Mobile  v.  Eslava,  16  Peter.s,  234,  and  the 
same  plaintiffs  r.  Hallet,  16  Peters,  261,  were  e.v- 
ainined,  anil  the  decisions  in  those  cases  re- 
aflirmeil.  City  of  Mobile  v.  Emanuel  ct  al.,  17 
Peters,  156. 

3.  Land  Titles  in  Arkansas. 

4 1 .  Under  the  provisions  of  an  act  of  congress, 
passed  on  the  26th  May,  1824,  proceedings  were 
instituted  in  the  superior  court  of  the  territory 
of  Arkansas,  by  which  a  confirmation  was  claim- 
ed of  a  grant  of  land  alleged  to  have  been  made 
to  the  petitioner,  Sampeyreac,  by  the  Spanish 
government,  prior  to  the  cession  of  Louisiana  to 
the  United  Stales  by  the  treaty  of  April  3d,  1803. 
This  claim  was  opposed  by  the  district  attorney 
of  the  United  States-  and  the  court,  after  hear- 
ing evidence,  decreed  that  the  petitioner  reco- 
ver the  laiui  from,  the  United  States.  After- 
wards, the  district  attorney  of  the  United  Slates, 
proceeding  on  the  authority  of  ihe  act  of  8lh 
May,  1830,  filed  a  bill  of  review,  founded  on  the 
allegation  that  the  original  decree  was  obtained 
by  fraud  and  surprise,  that  the  documents  pro- 
duced in  support  of  the  claim  of  Sampeyreac 
were  forged,  and  that  the  witnesses  who  had 
been  e.xamined  to  sustain  the  same  were  per- 
jured. Al  a  subsequent  term,  Stewart  was  al 
lowed  to  become  a  defendant  to  the  bill  of  review 
and  filed  an  answer,  in  w  hich  the  fraud  and  for 
gery  are  denied,  and  in  which  he  asserts  that  if 
the  same  were  committed,  he  is  ignorant  thereof 
and  asserts  that  he  is  a  bona  fide  purchaser  of 
the  land  for  a  valuable  consideration,  from  one 
John  J.  Bowie,  who  conveyed  to  him  the  claim 
of  Sampeyreac  by  deed,  dated  about  the  22d 
October,  1828.  On  a  final  hearing,  the  court, 
being  satisfied  of  the  forgery,  perjury,  and  fraud, 
reversed  the  original  decree.  Held,  that  these 
proceedings  were  legal,  and  were  authorized  by 
the  act  of  the  5th  of  May,  1830.  Sampeyreac  v. 
The  United  States,  7  Peters,  222. 

4.  Land  Titles  in  the  District  of  Columbia. 

42.  A  purchaser  with  notice  is  protected  by 
his  vendor's  want  of  notice.  An  adversary  pos- 
session of  fifty  years,  though  with  knowledge  of 
a  belter  title,  constitutes  a  good  defence  against 
that  title.  Alexander  and  others  v.  Pendleton,  8 
Cranch,  462  ;  3  Cond.  Rep.  216. 

43.  A  purchaser  without  notice  has  a  right  to 
join  his  adversary  possession  to  the  ostensible 
adversary  possession  of  his  vendor,  so  as  to  give 
himself  the  benefit  of  the  statute  of  limitations. 
Ibid. 

44.  The  act  of  the  legislature  of  ]\Iaryland, 
passed  19lh  December,  1791,  entitled  "an  act 
concerning  the  territory  of  Columbia,  and  the 
city  of  VV'ashington,"  which,  by  the  sixth  sec- 
tion, provides  for  the  holding  of  lands  by  "for- 
eigners," is  an  enabling  act.  and  applies  to  those 
only  who  could  not  take  lands  without  the  pro- 
visions of  that  law.  It  enables  a  "foreigner"  to 
lake  in  the  same  manner  as  if  he  were  a  citizen. 
Sfratt  V.  Sfratt,  1  Peters,  349. 

45.  A  foreigner,  who  becomes  a  citizen,  is  no 
longer  a  foreigner,  within  the  view  of  the  act. 
Thus  after  purchased  lands,  vest  in  him  as  a 
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citizen,  not  by  virtue  of  the  act  of  the  legislature 
of  iNIaryland,  but  because  of  his  acquiring  the 
rights  of  citizenship.     Ibid. 

46.  Land  in  the  county  of  Washington,  and 
District  of  Columbia,  purchased  by  a  foreigner, 
before  naturalization,  was  held  by  him  under  the 
law  of  Maryland,  and  nnight  be  transmitted  to 
the  relations  of  the  purchasers,  who  were  for- 
eigners; and  the  capacity  so  to  transmit  those 
lands,  is  given  absolutely,  by  this  act.  and  is  not 
affected  by  his  becoming  a  citizen,  but  passes 
to  his  heirs  and  relations,  precisely  as  if  he  had 
remained  a  foreigner.     Ibid. 

5.  Land  Titles  in  Florida, 

47.  After  the  acquisition  of  Florida  by  the 
United  States,  in  virtue  of  the  treaty  with  Spain, 
of  22d  of  February,  1819,  various  acts  of  con- 
gress were  passed  for  the  adjustment  of  private 
land  claims,  within  the  ceded  territory.  The 
tribunals  authorized  to  decide  on  them,  were 
not  authorized  to  settle  any  which  exceeded  a 
league  square;  on  those  exceeding  that  quan- 
tity, they  were  directed  to  report,  especially, 
their  opinion,  for  the  future  action  of  congress. 
The  lands  embraced  in  the  larger  claims  were 
defined  by  surveys,  and  plats  retained ;  these 
were  reserved  from  sale,  and  remained  unsettled 
until  some  resolution  should  be  adopted  for  a 
final  adjudication  of  them,  which  was  done  by 
the  passage  of  the  law  of  the  22d  May,  1828. 
By  the  sixth  section,  it  was  provided,  "  that  all 
claims  to  land  within  the  territory  of  Florida, 
embraced  by  the  treaty,  which  shall  not  be 
finally  decided  and  settled  under  the  provisions 
of  the  same  law,  containing  a  greater  quantity 
of  land  than  the  commissioners  were  authorized 
to  decide,  and  above  the  amount  confirmed  by 
the  act,  and  which  have  not  been  reported  as 
antedated,  or  forged,  shall  be  received  and  ad- 
judicated by  the  judges  of  the  superior  court  of 
the  district  in  which  the  land  lies,  upon  the  peti- 
tion of  the  claimant,  according  to  the  forms, 
rules,  and  regulations,  conditions,  restrictions 
and  limitations  prescribed  to  the  district  judge, 
and  to  the  claimants,  by  the  act  of  26th  May, 
1824.  By  a  proviso,  all  claims  annulled  by  the 
treaty,  and  all  claims  not  presented  to  the  com- 
missioners, &c.,  according  to  the  acts  of  congress, 
were  excluded.  United  States  v.  Arredondo  et  al., 
6  Peters,  706. 

48.  A  concession  on  condition  becomes  abso- 
lute, where  the  condition  is  performed.     Ibid. 

49.  The  validity  of  concessions  of  land,  by 
the  authorities  of  Spain,  in  East  Florida,  is  ex- 
pressly recognised  in  the  Florida  treaty,  and  in 
the  several  acts  of  congress.     Ibid. 

50.  The  eighth  article  allows  the  owners  of 
land  the  same  time  for  fulfilling  the  conditions 
of  their  grants  from  the  date  of  the  treaty,  as  is 
allowed  in  the  grant  from  the  date  of  the  instru- 
ment. And  the  act  of  the  8th  of  May,  1822, 
requires  every  person  claiming  title  to  lands 
under  any  patent,  grant,  concession,  or  order  of 
survey  dated  previous  to  the  24th  of  January, 
1818,  to  file  his  claim  before  the  commissioners, 
appointed  in  pursuance  of  that  act.  All  the  sub- 
eequent  acts  on  the  subject  observe  the  same 


language;  and  the  titles  under  these  concessions 
have  been  uniformly  confirmed,  when  the  tract 
did  not  exceed  a  league  square.     Ibid. 

51.  A  claim  to  lands  in  East  Florida,  the  title 
to  which  was  derived  from  grants  by  the  Creek 
and  Seminole  Indians,  ratified  by  the  local  au- 
thorities of  Spain,  before  the  cession  of  Florida 
by  Spain  to  the  United  States,  was  confirmed.  It 
was  objected  to  the  title  claimed  in  this  case, 
which  had  been  presented  to  the  superior  court 
of  Middle  Florida,  under  the  provisions  of  the 
acts  of  congress  for  the  settlement  of  land  claims 
in  Florida,  that  the  grantees  did  not  acquire, 
under  the  Indian  grants,  a  legal  title  to  the  land. 
Held,  that  the  acts  of  congress  submit  these 
claims  to  the  adjudication  of  this  court,  as  a  court 
of  equity ;  and  those  acts,  as  often  and  uniformly 
construed  in  its  repeated  decisions,  confer  the 
same  jurisdiction  over  imperfect,  inchoate  and 
inceptive  titles,  as  legal  and  perfect  ones,  ctnd 
require  the  court  to  decide  by  the  same  rules  on 
all  claims  submitted  to  it,  whether  legal  or  equit- 
able. Mitchel  et  al.  v.  2'hc  United  States,  9  Pe- 
ters, 711. 

52.  By  the  common  law,  the  king  has  no  right 
of  entry  on  lands  which  are  not  common  to  his 
subjects  :  the  king  is  put  to  his  inquest  of  office, 
or  information  of  intrusion,  in  all  cases  where  a 
subject  is  put  to  his  action ;  their  right  is  the 
same,  though  the  king  has  more  convenient  re- 
medies in  enforcing  his.  If  the  king  has  no 
original  right  of  possession  to  lands,  he  cannot 
acquire  it  without  office  joined,  so  as  to  annex 
it  to  his  domain.  The  United  States  have  acted 
on  the  same  principle  in  the  various  laws  which 
congress  have  passed  in  relation  to  private  claims 
tojands  in  theFloridas;  they  have  not  under- 
taken to  decide  for  themselves,  on  the  validity 
of  such  claims,  without  the  previous  action  of 
some  tribunal,  special  or  judicial.  They  have 
not  authorized  an  entry  to  be  made  on  the  pos- 
session of  any  person  in  possession,  by  colour 
of  a  Spanish  grant  or  title,  nor  the  sale  of  any 
lands  as  part  of  the  national  domain,  with  any 
intention  to  impair  private  rights.  The  laws 
which  give  jurisdiction  to  the  district  courts  of 
the  territories  to  decide  in  the  first  instance,  and 
to  this  on  appeal,  prescribe  the  mode  by  which 
lands  which  have  been  possessed  or  claimed  to 
have  been  granted  pursuant  to  the  laws  of  Spain, 
shall  become  a  part  of  the  national  domain; 
which,  as  declared  in  the  seventh  section  of  the 
act  of  1824,  is  a  "final  decision  against  any 
claimant  pursuant  to  any  of  the  provisions  of  the 
law."     Ibid. 

53.  When  the  United  States  acquired  and  took 
possession  of  the  Floridas,  the  treaties  which 
had  been  made  with  the  Indian  tribes  before 
the  acquisition  of  the  territory  by  Spain  and 
Great  Britain,  remained  in  force  over  all  the 
ceded  territory  as  the  laws  which  regulated  the 
relations  with  all  the  Indians  who  were  parties 
to  them,  and  were  binding  on  the  United  States, 
by  the  obligation  they  had  assumed  by  the  Lou- 
isiana treaty,  as  a  supreme  law  of  the  land, 
which  was  inviolable  by  the  power  of  congress. 
They  were  also  binding  as  the  fundamental  lav? 
of  Indian  rights,  acknowledged  by  royal  orders 
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and  municipal  ivirnlations  of  the  provmcp,  as 
thelawsaiiil  onlinaiicos  ot  Spain  in  the  ceiietl 
provinces,  wliich  were  declared  to  continue  in 
lorce  by  the  proclamation  of  the  governor  in 
taking  possession  of  the  province,  and  by  the 
acts  of  congress,  which  assured  all  the  inhabit- 
ants of  protection  in  their  property.  It  would 
be  an  unwarranted  construction  of  these  treaties, 
laws,  ordinances,  and  municipal  regulation.'s,  to 
deciile  that  the  Indians  were  not  to  be  main- 
tained in  the  enjoyment  of  all  the  rights  which 
they  could  have  enjoyed  under  either,  had  the 
province  remained  under  the  dominion  of  Spain. 
It  would  be  rather  a  perversion  of  their  spirit, 
meaning,  and  terms,  contrary  to  the  injunction 
of  the  law  under  which  the  court  acts,  which 
makes  the  stipulations  of  any  treaty,  the  laws 
and  ordinances  of  Spain,  and  these  acts  of  con- 
gress, so  far  as  either  apply  to  this  case,  the 
standard  rules  for  its  decision.  The  treaties 
with  Spain  and  England  before  the  acquisition 
of  Florida  by  the  United  States,  which  guaran- 
tied to  the  Seminole  Indians  their  lands  accord- 
ing to  the  right  of  property  with  which  they 
possessed  them,  were  adopted  by  the  United 
States,  who  thus  became  tlie  protectors  of  all 
the  rights  they  had  previously  enjoyed,  or  could 
of  right  enjoy,  under  Great  Britam  or  Spain,  as 
individuals  or  nations,  by  any  treaty,  to  which 
the  United  States  thus  became  parties  in  1803. 
Ibid. 

54.  The  Indian  right  to  the  lands  as  property 
was  not  merely  of  possession,  that  of  alienation 
was  concomitant;  both  were  equally  secured, 
protected,  and  guarantied  by  Great  Britain  and 
Spain,  subject  only  to  ratification  and  confirma- 
tion by  the  license,  charter,  or  deed  from  the 
governor  representing  the  king.  Such  purchases 
enabled  the  Indians  to  pay  their  debts,  compen- 
sate for  their  depredations  on  the  traders  resi- 
dent among  them  to  provide  for  their  wants; 
while  they  were  available  to  the  purchasers  as 
payment  of  the  considerations  which,  at  their 
expense,  had  been  received  by  the  Indians.  It 
would  have  been  a  violation  of  the  faith  of  the 
government  to  both,  to  encourage  traders  to  settle 
in  the  province,  to  put  themselves  and  property 
in  the  power  of  the  Indians,  to  suffer  the  latter 
to  contract  debts,  and  when  willing  to  pay  them 
by  the  only  means  in  their  power,  a  cession  of 
their  lands,  withhold  an  assent  to  the  purchase, 
which,  by  their  laws  or  municipal  regulations, 
was  necessary  to  vest  a  title.  Such  a  course 
was  never  adopted  by  Great  Britain  in  any  of 
her  colonies,  nor  by  Spain  in  Louisiana  or  Flo- 
rida.    Ibid. 

55.  The  laws  made  it  necessary,  when  the 
Indians  sold  their  lands,  to  have  the  deeds  pre- 
sented to  the  governor  for  confirmation.  The 
sales  by  the  Indians  transferred  the  kind  of  right 
which  they  possessed ;  the  ratification  of  the 
sale  by  the  governor  must  be  regarded  as  a  re- 
linquishment of  the  title  of  the  crown  to  the 
purchaser,  and  no  instance  is  known  where  per- 
mission to  sell  has  been  "  refused,  or  of  the 
rejection  of  an  Indian  sale."  In  the  present 
case,  the  Indian  sale  has  been  confirmed  with 
more  than  usual  solemnity  and  publicity;  it  has 


been  done  at  a  public  council  and  convention  of 
the  Indians  conformably  to  treatie.'^,  to  which  the 
king  was  a  party,  and  which  the  United  States 
adopted  ;  and  the  grant  was  known  to  both  par- 
ties to  the  treaty  of  cession.  The  United  States 
were  not  deceived  by  the  purchase,  which  they 
knew  was  subject  to  the  claim  of  the  petitioner, 
or  those  from  whom  he  purchaseii ;  and  they 
made  no  stipulation  which  shouKl  put  it  to  a 
severer  test  than  any  other;  and  it  was  made  to 
a  house  which,  in  consideration  of  its  great  and 
continnetl  services  to  the  king  and  his  predeces- 
sor, had  deservedly  given  them  high  claims  as 
well  on  his  justice  as  his  faith.  But  if  there 
could  be  a  doubt  that  the  evidence  in  the  record 
did  not  establish  the  fact  of  a  royal  license  or 
assent  to  this  purchase  as  a  matter  of  specific 
and  judicial  belief,  it  would  be  presumed  as  a 
matter  of  law  arising  from  the  facts  and  circum- 
stances of  the  case,  which  are  admitted  or  un- 
questioned.    Ibid. 

56.  As  decided  by  the  supreme  court,  the  law 
presumes  the  existence  in  the  provinces  of  an 
officer  authorized  to  make  valid  grants;  a  for- 
tiori, to  give  license  to  purcha.se  and  to  confirm ; 
and  the  treaty  designates  the  governor  of  West 
Florida  as  the  proper  officer  to  make  grants  of 
Indian  lands  by  confirmation,  as  plainly  as  it 
does  the  governor  of  East  Florida  to  make  ori- 
ginal grants,  or  the  intendant  of  West  Florida  to 
grant  royal  lands.  A  direct  grant  from  the 
crown,  of  lands  in  a  royal  haven,  may  be  pre- 
sumed on  an  uninterrupted  possession  of  sixty 
years,  or  a  prescriptive  possession  of  crown 
lands  for  forty  years.     Ibid. 

57.  The  length  of  time  which  brings  a  given 
case  within  the  legal  presumption  of  a  grant, 
charter,  or  license,  to  validate  a  right  long  en- 
joyed, is  not  definite,  depending  on  its  peculiar 
circumstances.     Ibid. 

58.  Juan  Percheman  claimed  two  thousand 
acres  of  land  lying  in  the  territory  of  Florida, 
by  virtue  of  a  grant  from  the  Spanish  governor, 
made  in  1815.  His  title  consisted  of  a  petition 
presented  by  himself  to  the  governor  of  East 
Florida,  praying  for  a  grant  of  two  thousand 
acres,  at  a  designated  place,  in  pursuance  of  the 
royal  order  of  the  29th  of  J\Iarch,  1815,  granting 
lands  to  the  military  who  were  in  St.  Augustine 
during  the  invasion  of  1812  and  1813;  a  decree 
by  the  governor,  made  12th  December,  1815,  in 
conformity  to  the  petition,  in  absolute  property, 
under  the  authority  of  the  royal  order,  a  certi- 
fied copy  of  which  decree,  and  of  the  petition 
was  directed  to  be  issued  to  him  from  the  secre- 
tary's office,  in  order  that  it  may  be  to  him  in  all 
events  an  equivalent  of  a  title  in  form  ;  a  peti- 
tion to  the  governor,  dated  31st  December,  1815, 
for  an  order  of  survey,  and  a  certificate  of  a  sur- 
vey having  been  made  on  the  20th  of  Augu.=t, 
1818,  in  obedience  to  the  same.  This  claim 
was  presented,  according  to  law,  to  the  register 
and  receiver  of  East  Florida,  while  acting  as  a 
board  of  commissioners  to  ascertain  claims  and 
titles  to  lands  in  East  Florida.  The  claim  was 
rejected  by  the  board,  and  the  following  entry 
made  of  the  same.  "In  the  memorial  of  the 
claimant   to   this   board,    he   speaks  of  a  suu- 
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vey  made  by  authority,  in  1829.  If  this  had 
been  produced,  it  would  have  furnished  some 
support  for  the  certificate  of  Aguilar.  As  it  is, 
reject  the  claim."  Held,  that  this  was  not  a 
final  action  on  the  claim,  in  the  sen.se  those 
words  are  used  in  the  act  of  the  26lh  of  May, 
1830,  entitled  '"an  act  supplementary  to,"  &c. 
United  States  v.  Percheman,  7  Peters,  51. 

59.  Every  European  government  claimed  and 
e.vercised  the  right  of  granting  lands,  while  in 
the  occupation  of  the  Indians.  United  Stales  v. 
Fernandez,  10  Peters,  303. 

60.  The  grants  of  land,  in  the  possession  of  the 
Indians,  by  the  governor  of  Florida,  under  the 
crown  of  Spain,  were  good  to  pass  the  right  of 
the  crown.  The  grants  severed  them  from  the 
royal  domain,  so  that  they  became  private  pro- 
perty; which  was  not  ceded  to  the  United  States 
by  the  treaty  with  Spain.     Ibid. 

61.  The  supreme  court  cannot  attach  any  con- 
dition to  a  grant  of  absolute  property  in  the 
whole  of  the  land.  This  grant  was  made  by 
the  governor  of  East  Florida,  in  absolute  pro- 
perty, with  a  promise  of  a  title  in  form.  He 
was  the  exclusive  judge  of  the  conditions  to  be 
imposed  on  his  grant,  and  of  their  performance. 
United  States  v.^Segiii,  10  Peters,  306. 

62.  Under  a  grant  of  the  governor  of  Florida, 
prior  to  the  cession  of  the  same  to  the  United 
States,  of  sixteen  thousand  acres  of  land,  for  the 
purpose  of  erecting  a  water-mill,  a  survey  of 
five  hundred  and  twenty  acres  was  made;  and 
at  another  place,  a  survey  of  fifteen  thousand 
six  hundred  and  thirty  acres  was  also  made. 
The  supreme  court  held,  that  tne  first  survey  of 
five  hundred  and  twenty  acres  was  valid,  and 
that  the  survey  of  fifteen  thousand  four  hundred 
and  eighty  acres  was  invalid  ;  but  that  the  gran- 
tee has  a  title  to  fifteen  thousand  four  hundred 
and  eighty  acres  of  vacant  land;  which  he  has 
a  right  to  have  surveyed,  adjoining  the  survey 
of  five  hundred  and  twenty  acres.  United  States 
V.  Seton,  W  Peters.  309. 

63.  Under  a  Spanish  grant  of  five  miles  square, 
ten  thousand  acres  were  surveyed  in  one  place, 
and  six  thousand  acres  were  surveyed  at  another 
place,  as  the  whole  quantity  of  ungranted  land 
could  not  be  found  together.  The  grant  was 
confirmed.  United  States  v.  Sibbald,  10  Peters, 
313. 

64.  A  grant  of  land  was  made  by  governor 
Coppinger,  in  June,  1828.  The  grant  was  made 
to  the  appellee,  on  his  stating  his  intention  to 
build  a  saw-mill.  The  decree  grants  to  the  pe- 
titioner, -'license  to  construct  a  water  saw-mill, 
on  the  creek  known  by  the  name  of  Potfsburg. 
bounded  by  the  lands  of  Strawberry  Hill,  and 
this  tract  not  being  sufficient,  I  grant  him  the 
equivalent  quantity  in  Cedar  Swamp,  about  a 
mile  east  of  M-Queen's  mill,  but  with  the  pre- 
cise condition,  that,  as  long  as  he  does  not  erect 
i?aid  machinery,  this  grant  will  be  considered 
null,  and  without  value  or  effect  until  that  event 
takes  place;  and  then,  in  order  that  he  may  not 
receive  any  prejudice  from  the  expensive  expen- 
ditures which  he  is  preparing,  he  will  have  the 
faculty  of  using  the  pines  and  other  trees  com- 
prehended  in   the   square  of  five  miles,  or  the 
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equivalent  thereof,  which  five  miles  are  granted 
to  him  in  the  mentioned  place,  the  avails  of 
which  he  will  enjoy  without  any  defalcation 
whatever.  By  the  court : — The  judge  of  the  su- 
perior court  construed  this  concession  to  be  a 
grant  of  land,  and  we  concur  with  him.  United 
States  V.  Richard,  8  Peters,  470. 

65.  Under  the  Florida  treaty,  grants  of  land 
made  before  the  24th  January,  181S,  by  his  Ca- 
tholic Majesty,  or  by  his  lawful  authorities,  stand 
ratified  and  confirmed  to  the  same  extent  that 
the  same  grants  would  be  valid,  if  Florida  had 
remained  under  the  dominion  of  Spain  ;  and  the 
owners  of  conditional  grants,  who  have  been 
prevented  from  fulfilling  all  the  conditions  of 
their  grants,  have  time  by  the  treaty  extended 
to  them  to  complete  such  conditions.  That 
lime,  as  was  declared  by  the  supreme  court  in 
Arredondo's  case,  6  Peters,  478,  began  to  run  in 
regard  to  individual  rights  from  the  ratification 
of  the  treaty;  and  the  treaty  declares,  if  the 
conditions  are  not  complied  with,  within  the 
terms  limited  in  the  grant,  that  the  grants  shall 
be  null  and  void.  United  States  v.  Kingily,  12 
Peters,  476. 

66.  The  court  refused  to  allow  a  survey  of 
land  to  be  made  to  make  up  for  a  deficiency  in 
the  survey  of  fourteen  thousand  five  hundred 
acres,  in  consequence  of  part  of  the  land  in- 
cluded therein  being  covered  with  water,  and 
being  marshes.  Even  if  a  survey  had  not  been 
made  under  the  concession,  it  would  not  be 
competent  for  the  superior  court  of  East  Florida, 
or  for  the  supreme  court,  to  designate  a  new  lo- 
cation, varying  from  the  original  concession,  as 
any  such  variation  would  be  equivalent  to  a  new 
grant.     Ibid. 

67.  A  concession  was  made  by  the  governor 
of  Florida,  before  the  cession  of  Florida  to  the 
United  States,  on  condition  that  the  grantee 
should  erect  a  water  saw-mill,  "and  with  the 
precise  condition,  that  until  he  executes  the  said 
machinery,  the  grant  to  be  considered  void,  antt 
without  effect,  until  that  event  takes  place."' 
The  mill  was  never  erected,  and  no  sufficient 
reason  shown  for  its  non-erection.  The  court 
held  that  the  concession  gave  no  title  to  the 
land.  United  States  v.  Drunimond,  13  Peter's 
Reports. 

68.  A  grant  of  land  in  East  Florida,  by  the 
Spanish  governor,  on  the  condition  that  a  water 
saw-mill  should  be  erected  on  the  land,  declared 
void  ;  the  condition  of  the  grant  not  having  been 
performed  according  to  the  terms  of  the  grant. 
United  Stales  v   Biirgevin,  13  Peters'  Reports. 

See  Florida  Land  Titles. 

6.  Land  Titles  in  Georgia. 

69.  In  order  to  bring  himself  within  the  pro- 
tection of  the  act  of  cession  by  the  state  of 
Georgia  to  the  United  States,  the  party  must 
show  that  he  was  '-actually  settled  "  on  the  land 
on  the  27th  of  October,  1795,  the  period  men- 
tioned in  the  act  of  cession.  Hickie  v.  Starke  et 
al,  1  Peters,  98. 

70.  It  seems,  that  a  settlement  made  on  the 
land  by  another  person,  who  cultivated  it  for  the 
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proinietor.  wcuiKl  be  sufricient  lo  constitute  '■  an 
actual  sotilcmont."'  within  the  meaning-  of  the 
law;  tlu>ui;h  llie  proprietor  shonkl  not  resiiie,  in 
person,  on  tlie  estalo,  or  within  the  territory.  Ibttl. 

71.  Uniloubteiiiy,  the  presumption  is  in  favour 
of  the  validity  of  every  grant  i.«sued  in  the 
forms  prescribed  by  law  ;  and  it  is  incumbent 
on  him  who  controverts  it,  to  support  his  objec- 
tions. The  whole  burthen  of  proof  lies  on  him. 
But  if  his  objections  depend  on  facts,  those  facts 
must  be  submitted  to  a  jury.  If  opposing  tes- 
timony be  produced,  that  testimony,  also,  must 
be  laid  before  the  jury;  and  the  court  may  de- 
clare the  law  upon  the  fact,  but  cannot  declare 
it  on  the  testimony.  Pattcrson''s  Lessee  v.  Joickes, 
2  Peters,  227. 

72.  In  the  nature  of  things,  the  court  can  per- 
ceive no  reason  why  the  grant  of  the  land  in 
controversy  should  not  be  good  for  land  which  it 
might  lawfully  pass;  and  void  as  to  that  part  of 
the  tract  for  the  granting  of  which  the  oflice  had 
not  been  open.  It  is  every  day's  practice  to 
make  grants  for  lands  which  have  in  part  been 
Granted  to  others.  It  has  never  been  suggested, 
that  the  whole  grant  is  void,  because  a  part  of 
the  land  was  not  grantable.     Ibid.  235. 

73.  The  principle,  that  a  patent  conveying 
lands  lying  partly  within,  and  partly  without,  the 
territory  retained  by  the  Indians,  was  void  as  to 
so  much  as  lay  within  it,  and  valid  for  the  resi- 
due, was  settled  by  the  supreme  court  in  the 
case  of  Danforth  v.  Wear,  9  Wheaton,  673. 
This  decision  was  made  on  a  patent  depending 
on  the  statutes  of  North  Carolina,  which  contain 
prohibitions  at  least  as  strong  as  those  of  Geor- 
gia.    Ihid.  236. 

74.  In  general,  the  validity  of  a  patent  for 
lands  can  only  be  impeached  for  causes  anterior 
to  its  being  issued  in  a  court  of  equity.  But 
where  the  grant  is  absolutely  void,  as  where  the 
state  has  no  title,  or  the  officer  has  no  authority 
to  issue  the  grant,  the  validity  of  the  grant  may 
be  contested  at  law.  Patterson  v.  Wmn,  11 
Wheat.  380  ;  6  Cond.  Rep.  355. 

7.  Land  Titles  in  Illinois. 

75.  Ejectment  for  a  tract  of  land  in  Cook 
county,  Illinois,  being  a  fractional  section,  em- 
bracnig  the  military  post  called  Fort  Dearborn, 
at  the  Ume  of  the  institution  of  the  suit,  in  the 
possession  of  the  defendant,  as  the  commanding 
officer  of  the  United  States.  The  post  was  es- 
tablished in  1804,  and  was  occupied  by  the 
troops  of  the  United  States,  until  August  16th, 
1812.  when  the  troops  were  massacred,  and  the 
fort  taken  by  the  enemy.  It  was  reoccupied  by 
the  United  Slates,  in  1816.  and  continued  to  be 
so  held  until  JNIay  1823,  during  which  time  .some 
factory  houses,  for  the  use  of  the  Indian  depart- 
ment, were  erected  on  it.  It  was  evacuated  by 
order  of  the  war  department  in  1823.  and  was, 
by  order  of  the  department,  again  occupied  by 
troops  in  1828,  as  one  of  the  military  jwsts  of 
the  United  Slates ;  was  again  evacuated  in  1831, 
the  government  having  authorized  a  person  lo 
take  and  keep  possession  of  it.  It  was  again 
occupied  by  troops  of  the  United  States  in  1832. 
and  continued  so  to  be  at  the  commencement 


of  this  suit,  being  generally  known  at  Chicago, 
to  be  occuiiied  as  a  mditary  post  of  the  United 
States.  The  buildings  about  the  garrison  were 
not  sold  in  1831.  wlien  it  was  evacuated;  al- 
though a  great  part  of  the  moveable  property  in 
and  about  it  was  sold.  In  1817,  Beaubean 
bought  of  an  army  contractor,  for  one  thousand 
dollars,  a  house  built  on  the  land.  There  was 
attached  to  the  house  an  enclos'ure,  occupied  as 
a  garden,  or  tieM,  of  which  Beaubean  continued 
in"  possession  until  1836.  In  1823,  the  factory 
hou.xes  on  the  land  were  sold  by  order  of  the 
secretary  of  war.  and  were  bought  by  Beaubean, 
for  five  hundred' dollars.  Of  these  he  took  pos- 
session, and  continued  to  occupy  them,  and  to 
cultivate  the  land,  without  interruption  by  the 
United  States,  until  the  commencement  of  this 
suit.  The  United  Stales,  in  May,  1834,  built  a 
light-house  on  the  land,  and  have  kept  twenty 
acres  enclosed  and  cultivated.  The  land  was 
surveyed  by  the  government  of  the  United 
Slates  in  1821  ;  and  in  1824,  at  the  instance  of 
the  Indian  agent  at  Chicago,  the  secretary  at  war 
requested  the  commissioner  of  the  general  land- 
office  to  reserve  this  land  for  the  accommodation 
and  protection  of  the  property  of  the  Indian 
agency,  who,  in  1821,  informed  the  secretary  at 
war  that  he  had  directed  this  section  of  land  to 
be  reserved  from  sale  for  military  purposes.  In 
JNIay,  1831,  Beaubean  claimed  this  land,  at  the 
land-office  in  Palestine,  for  pre-emption.  Thi.s 
claim  was  rejected,  and  by  the  commissioner  of 
the  land-office,  he  was,  in  February.  1832,  in- 
formed that  the  land  was  reserved  for  military 
purposes.  This  information  was  also  given  to 
others  who  applied  on  his  behalf.  In  1834,  he 
applied  for  this  land  to  the  office  in  Danville,  and 
his  application  was  rejected.  In  1835,  Beau- 
bean applied  for  the  land  to  the  land-office  at 
Chicago,  when  his  claim  to  pre-emption  was 
alloweii,  and  he  paid  the  purchase-money,  and 
procured  the  register's  certificate.  Beaubean 
sold  and  conveyed  his  interest  to  the  plaintiff  in 
the  ejectment.  Held,  that  Beaubean  acquired 
no  title  to  the  land  by  his  entry;  and  that  the 
right  of  the  United  Stales  to  the  land  was  not 
divested  or  affected  by  the  entry  at  the  land- 
office  at  Chicago  :  or  by  any  of  the  previous  acts 
of  Beaubean.  Wilcox  v.  MConncll,  13  Peters, 
498. 

76.  The  decision  of  the  register  and  receiver 
of  a  land-office,  in  the  absence  of  fraud,  would 
be  conclusive  as  lo  the  facts  that  the  applicant 
for  the  land,  was  then  in  possession,  and  of  his 
cultivalinir  the  land  during  the  preceding  year; 
because  these  questions  are  directly  submitted 
to  those  officers.  Yet  if  they  undertake  to  grant 
pre-emptions  lo  land,  on  which  the  law  declares 
they  shall  not  be  granted,  then  they  are  acting 
upon  a  subject-matter  clearly  not  within  their 
jurisdiction;  as  much  so  as  if  a  court,  whose 
jurisdiction  was  declared  not  to  extend  beyond 
a  given  sum,  should  attempt  cognizance  of  a 
case  beyond  that  sum.     Ibid. 

77.  Appropriation  of  land  by  the  government 
is  nothing  more  or  less  than  setting  it  apart  for 
some  pa'iticular  use.  In  the  case  before  the 
court  there  has  been  an  appropriation  of  the 
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land;  not  only  in  fact,  but  in  law;  for  a  military 
post,  for  Indian  agency,  and  for  the  erection  of 
a  light-house.     Ibid. 

78.  By  the  act  of  congress  of  1830,  all  lands 
are  exempted  from  pre-emption,  which  are  re- 
served from  sale  by  order  of  the  President  of  the 
United  States.  The  President  speaks  and  acts 
through  the  heads  of  the  several  departments, 
in  relation  to  subjects  which  appertain  to  their 
respective  duties.  Both  military  posts,  and  In- 
dian ajiairs,  including  agencies,  belong  to  the 
war  department.  A  reservation  of  lands  made 
at  the  request  of  the  secretary  of  war,  for  pur- 
poses in  his  department,  must  be  considered  as 
made  by  the  President  of  the  United  States, 
within  the  terms  of  the  act  of  congress.     Ibid. 

79.  Whensoever  a  tract  of  land  shall  have 
once  been  legally  appropriated  to  any  purpose, 
from  that  moment  the  land  thus  appropriated 
becomes  severed  from  the  mass  of  public  lands; 
and  no  subsequent  law,  or  proclamation,  or  sale, 
would  be  construed  to  embrace  it,  or  to  operate 
upon  it ;  although  no  other  reservation  were 
made  of  it.     Ibid. 

80.  The  right  of  pre-emption  was  a  bounty 
extended  to  settlers  and  occupants  of  the  public 
domain.  This  bounty,  it  cannot  be  supposed, 
was  designed  to  be  extended  to  the  sacrifice  of 
public  establishments;  or  of  great  public  inter- 
ests.    Ibid. 

81.  Nothing  passes  a  perfect  title  to  public 
lands,  with  the  exception  of  a  few  cases,  but  a 
patent.  The  exceptions  are  where  congress 
grants  lands,  in  words  of  present  grant.  The 
general  rule  applies  as  well  lo  pre-emptions,  as 
to  other  purchases  of  public  lands.     Ibid. 

82.  The  act  of  the  legislature  of  Illinois,  giv- 
ing a  right  to  the  holder  of  a  register's  certifi- 
cate of  the  entry  of  public  lands,  to  recover 
possession  of  such  lands  in  an  action  of  eject- 
ment, does  not  apply  to  cases  where  a  paramount 
title  to  the  lands  is  in  the  hands  of  the  defendant, 
or  of  those  he  represents.  The  e.vception  in  the 
law  of  Illinois  applies  to  cases  in  which  the 
United  States  have  not  parted  with  the  title  to 
the  land,  by  granting  a  patent  for  it.     Ibid. 

83.  A  state  has  a  perfect  right  to  legislate  as 
she  may  please  in  regard  to  the  remedies  to  be 
prosecuted  in  her  courts,  and  to  regulate  the  dis- 
position of  the  property  of  her  citizens,  by  de- 
scent, devise,  or  alienation.  But  congress  are 
invested  by  the  constitution  with  the  power  of 
disposing  of  the  public  land,  and  making  needful 
rules  and  regulations  respecting  it.     Ibid. 

84.  Where  a  patent  has  not  been  issued  for  a 
part  of  the  public  lands,  a  state  has  no  power  to 
declare  any  title,  less  than  a  patent,  valid  against 
a  claim  of  the  United  States  to  the  land,  or 
against  a  title  held  under  a  patent  granted  by 
the  United  States.     Ibid. 

85.  Whenever  the  question  in  any  court,  state 
or  federal,  is.  whether  the  title  to  property  which 
had  belonged  to  the  United  States  has  passed, 
that  question  must  be  resolved  by  the  laws  of 
the  United  States.  But  whenever  the  property 
has  passed,  according  to  those  laws,  then  the 
propert}-,  like  all  other  in  the  state,  is  subject  to 
state  legislation,  so  far  as  that  legislation  is  con- 


sistent with  the  admission  that  the  title  passed 
and  vested  according  to  the  laws  of  the  United 
States.     Ibid. 

8.  Land  Titles  in  Kentucky. 

1.  General  principles  and  laws  relative  to  lands  in 
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1.  GENERAL    PRINCIPLES    AND    LAWS    RELATIVE  TO 
LANDS    IN    KENTUCKY. 

86.  It  is  well  settled,  both  in  the  court  of  Ken- 
tucky, and  in  the  supreme  court,  that  a  posses- 
sion which  will  bar  an  ejectment,  is  also  a  bar 
in  equity.     Hunt  v.  Wuldiffe,  2  Peters,  212. 

87.  Each  of  the  parties  held  in  possession  dis- 
tinct parts  of  the  land  in  controversy.  In  this 
state  of  things  it  is  well  settled,  that  the  party 
having  the  better  right  is  in  constructive  posses- 
sion of  all  the  land  not  occupied,  in  fact,  by  his 
adversary.     Ibid. 

88.  The  decision  of  the  supreme  court  as  to 
the  validity  of  the  law  of  Kentucky,  commonly 
called  the  occupying  claimant's  law,  does  not 
affect  the  question  of  the  validity  of  the  law  of 
Kentucky,  commonly  called  the  seven  years' 
possession  law.  Hawkins  et  al.  v.  Barney's  Les- 
see, 5  Peters,  457. 

89.  The  seventh  article  of  the  compact  be- 
tween Virginia  and  Kentucky  declares,  "all  pri- 
vate rights  and  interests  of  lands  within  the  said 
district  (Kentucky),  derived  from  the  laws  of 
Virginia,  prior  to  such  separation,  shall  remain 
valid  and  secure  under  the  laws  of  the  proposed 
state,  and  shall  be  determinetl  by  the  laws  now 
existing  in  this  state  (Virginia)."  Whatever 
course  of  legislation  by  Kentucky  would  be  sanc- 
tioned by  the  principles  and  practice  of  Virginia, 
should  be  regarded  as  an  unatlected  compliance 
with  the  compact.  Such  are  all  reasonable  quiet- 
ing statutes.     Ibid. 

90.  From  as  early  a  date  as  the  year  1705, 
Virginia  has  never  been  without  an  act  of  limi- 
tation :  and  no  class  of  laws  is  more  universally 
sanctioned  by  the  practice  of  nations,  and  the 
consent  of  mankind,  than  those  laws  which  give 
peace  and  confidence  to  the  actual  possessor  and 
tiller  of  the  soil.  Such  laws  have  frequently 
passed  in  review  before  the  supreme  court,  and 
occasions  have  occurred  in  which  they  have  been 
particularly  noticed,  as  laws  not  to  be  impeached 
on  the  ground  of  violating  private  rights.     Ibid. 

91.  It  is  impossible  to  take  any  reasonable  ex- 
ception to  the  course  of  legislation  pursued  by 
Kentucky  on  this  subject.  She  has  in  fact  lite- 
rally complied  with  the  compact  in  its  most  rigid 
construction.  For  she  adopted  the  very  statute 
of  Virginia  in  the  first  instance,  and  literally  gave 
her  citizens  the  full  benefit  of  twenty-one  years, 
to  prosecute  their  suits  before  she  enacted  the 
law  now  under  consideration.  As  to  the  excep- 
tions and  provisos  and  savings  in  such  statutes, 
they  must  necessarily  be  left",  in  all  cases,  to  the 
wisdom  or  discretion  of  the  legislative  power. 
Ibid. 

92.  It  is  not  to  be  questioned,  that  laws  limit- 
ing the  time  of  bringing  suits  constitute  a  part 
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of  the  lev  fori  of  the  country; — the  laws  lor  lul- 
ministeiiiig  justice,  one  of  the  niost  sacred  and 
important  ot  sovereiijn  rights  and  duties,  and  a 
restriction  upon  winch  must  rnateiiaily  allect 
both  legislative  and  judicial  independence.  Il 
can  scarce  be  supposed  that  Kentucky  would 
have  consented  to  accept  of  a  limited  and  crip- 
pled sovereignty,  nor  is  it  doing  justice  to  Vir- 
ginia to  believe  that  she  would  have  wished  to 
reduce  Kentucky  to  a  state  of  vassalage.  Yet  it 
would  be  ililHcult.  if  the  literal  ami  rigid  con- 
struction necessary  to  e.vclude  her  from  passing 
the  limitation  act  were  adopted,  to  assign  her  a 
position  higher  than  that  of  a  dependent  on  Vir- 
ginia.    Ibid. 

93.  The  limitation  act  of  the  state  of  Ken- 
tucky, commonly  known  by  the  epithet  of  the 
seven  years'  law,  does  not  violate  the  compact 
between  the  state  of  Virginia  and  the  state  of 
Kentucky.     Ibid. 

94.  In  the  case  of  Hawkins  t".  Barney's  Le.s- 
see,  it  was  decided,  that  when  the  plaintiffs 
title,  as  exhibited  by  himself,  contains  an  excep- 
tion, and  shows  that  he  has  conveyed  a  part  of 
the  tract  of  land  to  a  third  person,  and  it  is  un- 
certain whether  the  defendants  are  in  possession 
of  the  land  not  conveyed,  the  onus  probandi.  to 
prove  the  defendant  on  the  ungranted  part,  is  on 
the  plaintiff.  Lessee  of  Clarke  ct  al.  v.  Courtney 
ct  al,  5  Peters,  320. 

95.  If  a  mere  trespasser,  without  any  claim 
or  pretence  of  title,  enters  into  land,  and  holds 
the  same  adversely  to  the  title  of  the  owner,  it 
is  an  ouster  or  disseisin  of  the  owner.  But  in 
such  case  the  possession  of  the  trespasser  is 
bounded  by  his  actual  occupancy,  and  conse- 
quently the  owner  is  not  disseised,  except  as  to 

he  portion  so  occupied.     Ibid. 

96.  Where  a  person  enters  into  land  under  a 
deed  or  title,  his  possession  is  construed  to  be 
co-extensive  with  his  deed  or  title ;  and  although 
:he  deed  or  title  may  turn  out  to  be  defective  or 
/old;  yet  the  true  owner  will  be  deemed  to  be 
disseised  to  the  extent  of  the  boundaries  of  such 
deed  or  title.  This,  however,  is  subject  to  some 
qualitications.  For  if  the  true  owner  be  at  the 
same  time  in  possession  of  part  of  the  land, 
claiming  title  to  the  whole,  then  his  seisin  ex- 
tends, by  construction  of  law,  to  all  the  land 
which  is  not  in  the  actual  possession  or  occu- 
pancy, by  enclosure,  or  otherwise,  of  the  party 
so  claiming  under  a  defective  deed  or  title.    Ibid. 

97.  A  purchaser  with  notice  may  protect  him- 
self under  a  purchaser  by  deed  without  notice, 
but  cannot  do  it  by  purchase  from  one  who  holds 
or  claims  by  contract  only.  Boone  v.  Chiles,  10 
Peters,  177. 

98.  A  bona  fide  purchaser  without  notice  is  an 
especial  favourite  in  courts  of  equity.     Ibid. 

99.  It  is  part  of  the  general  right  of  sove- 
reignty belongii^  to  independent  nations,  to  es- 
tablish and  fix  the  disputed  boundaries  between 
•.heir  respective  limits;  and  the  boundaries  so 
established  and  fixed  by  compact  between  na- 
tions, become  conclusive  upon  all  the  subjects 
and  citizens  thereof,  and  bind  their  rights ;  and 
are  to  be  treated,  to  all  intents  and  purposes,  as 
the  real   boundaries.      This  right  is  expressly- 


recognised  to  exist  ill  the  states  of  the  Union,  by 
the  constitution  of  the  United  Slates,  and  i-s 
gnardeil  in  its  exercise  by  a  single  limitation  or 
restriction  only,  reijuiring  the  consent  of  congress. 
Poole  el  al.v.Thc  Lessee  of  Flecger,  11  Peters, 
185. 

100.  The  jurisdiction  of  the  courts  of  the  Uiii- 
tetl  States  extends,  by  the  constitution,  to  cases 
where  a  caveat  had  been  entered  according  to 
the  laws  of  Virginia,  existing  before  the  erection 
of  the  part  of  her  territory  into  the  state  of  Ken- 
tucky, in  which  the  lands  in  controversy  were 
situated,  on  which  caveat  and  jutigment  had 
been  entered  ;  although,  by  the  laws  of  Virginia, 
the  judgment  was  declared  to  be  final;  and  the 
compact  between  Virginia  and  Kentucky  stipu- 
lated that  rights  acquired  under  Virginia,  should 
be  decided  acconling  to  the  laws  existing  at  the 
time  the  compact  was  entered  into.  IVilson  v. 
3Jason,  1  Cranch.  45;   1  Cond.  Rep.  242. 

101.  A  court  of  equity  will  not  interfere  be- 
tween a  donee  of  land  by  deed,  and  a  devisee 
under  a  will  of  the  donor,  in  a  case  where  there 
is  no  fraud.  Viers  and  Wife  v.  Montgomery,  4 
Cranch,  117;  2  Cond.  Rep.  74. 

102.  In  Kentucky,  it  is  a  good  ground  of  equi- 
table jurisdiction,  that  the  defendant  has  obtain- 
ed a  prior  patent  for  land,  to  which  the  com- 
plainant had  the  belter  right,  under  the  statute 
respecting  lands;  and  in  exercising  that  jurisdic- 
tion, the  court  will  decide  in  conformity  with 
the  settled  principles  of  a  court  of  chancery. 
Bodley  et  al.  v.  Taylor,  6  Cranch,  191;  2  Cond. 
Rep.  227. 

103.  If  a  person  who  has  obtained  a  survey 
upon  a  military  land- warrant  under  the  common- 
wealth of  Virginia,  for  two  thousand  acres,  sell 
and  transfer,  for  a  valuable  consideration,  his 
right  to  the  survey,  and  assign  the  plat  and  cer- 
tificate to  the  purchaser,  whereupon  he  obtains 
a  patent  for  the  land  in  his  own  name ;  and  if, 
upon  a  resurvey,  it  appear  that  the  grant  con- 
vej's  two  thousand  seven  hundred  acres,  the 
vendor  cannot  in  equity  support  a  claim  for  the 
surplus  against  the  vendee.  Voides  and  others 
v.  Craig  and  others.  8  Cranch.  371 ;  3  Cond.  Rep. 
174. 

104.  When  an  assignment  is  made  of  a  plat 
and  certificate  of  survey,  the  purchaser  takes  it 
subject  to  the  risk  of  its  containing  a  less  quan- 
tity than  is  expressed  on  its  face;  and  should  it 
contain  more,  he  is  entitled  to  it.     Ibid. 

105.  The  land  law  of  Virginia,  which  gives  a 
right  of  pre-emption  to  those  who  had  marked 
and  improved  the  land  before  the  year  1778,  re- 
fers that  right  to  the  time  when  the  improve- 
ment was  made,  and  to  the  time  of  the  passage 
of  the  act,  and  not  to  the  time  when  the  claim 
tor  such  pre-emption  was  made  before  the  court 
of  commissioners.  Simms  v.  Guthrie  et  al.,  9 
Cranch,  19;  3  Cond.  Rep.  237. 

106.  If,  under  the  Virginia  land  law,  the  war- 
rant must  be  lodged  in  the  office  of  the  surveyor 
at  the  time  when  the  survey  is  made,  his  certifi- 
cate, stating  that  the  survey  was  made  by  virtue 
of  the  governor's  warrant,  and  agreeably  to  the 
royal  proclamation  of  1763,  is  sufficient  evidence 
that  tlie  warrant  was  in  his  possession  at  that 
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time.     Craig  v.  Radford.  3  Wheat.  594 ;  4  Cond. 
Rep.  343. 

107.  The  boundary  of  the  state  of  Kentucky 
extends  only  to  low-water  mark  on  the  western 
side  of  the  river  Ohio,  and  does  not  include  a 
peninsula,  or  island,  on  the  viestern  or  north- 
western bank,  separated  from  the  main  land  by 
a  channel  or  bayou,  which  is  filled  with  water 
only  when  the  river  rises  above  its  banks,  and  is 
at  other  times  dry.  Handhfs  Lessee  v.  Anthony 
ct  al.,  5  Wheat.  374:  4  Cond.  Rep.  691. 

108.  When  a  river  is  the  boundary  between 
two  nations  or  slates,  if  the  original  property  is 
in  neither,  and  there  be  no  convention  respect- 
ing it,  each  holds  to  the  middle  of  the  stream. 
But  when,  as  in  this  case,  one  state  (Virginia)  is 
the  original  proprietor,  and  grants  the  territory 
on  one  side  only,  it  retains  the  river  within  its 
own  domain,  and  the  newly  erected  state  ex- 
tends to  the  river  only,  and  the  low-water  mark 
is  its  boundary.     Ibid. 

109.  If  a  river  subject  to  tides  constituted  the 
boundary  of  a  state,  and  at  flood  the  waters  of 
the  river  flowed  through  a  narrow  channel,  round 
an  extensive  body  of  land,  but  receded  from  that 
channel  at  ebb,  so  as  to  leave  the  land  it  sur- 
rounded at  high-water,  connected  with  the  main 
body  of  the  country;  this  portion  of  territory 
would  scarcely  be  considered  as  belonging  to  the 
state  on  the  opposite  side  of  the  river,  although 
that  state  should  have  the  property  of  the  river. 
Ibid. 

110.  In  great  questions  which  concern  the 
boundaries  of  states,  where  great  natural  bound- 
aries are  established  in  general  terms,  with  a 
view  to  public  convenience,  and  the  avoidance 
of  controversy,  the  court  thinks  the  great  object, 
where  it  can  be  distinctly  perceived,  ought  not 
to  be  defeated  by  those  technical  perplexities 
which  may  sometimes  influence  contracts  be- 
tween individuals.     Ibid. 

111.  It  is  a  universal  rule  that  course  and  dis- 
tance yield  to  natural  and  ascertained  objects. 
But  where  these  objects  are  wanting,  and  the 
course  and  distance  cannot  be  reconciled,  there 
is  no  universal  rule  that  obliges  us  to  prefer  the 
one  to  the  other.  Pre.s/o)i's  Heirs  v.  Bowmar,  6 
Wheat.  580;  5  Cond.  Rep.  194. 

112.  Cases  may  exist  in  which  the  one  or  the 
other  may  be  preferred,  according  to  the  circum- 
stances. In  a  case  of  doubtful  construction,  the 
claim  of  the  party  in  actual  possession  ought  to 
be  maintained,  especially  where  it  has  been  up- 
held by  the  decisions  of  the  state  tribunals. 
Ibid. 

113.  A  warrant  and  survej-  authorize  the  pro- 
prietor of  them  to  demand  the  legal  title,  but  do 
not,  in  themselves,  constitute  a  legal  title:  until 
the  consummation  of  the  title  by  a  grant,  the 
person  who  acquires  an  equity,  holds  a  right, 
eubject  to  examination.  Miller  v.  Kerr,  7  Wheat. 
1;  5  Cond.  Rep.  202. 

114.  Where  the  register  of  the  land-office  of 
v^'irginia  had,  by  mistake,  given  a  warrant  for 
military  services  in  the  continental  lino,  on  a 
certificate  authorizing  a  warrant  for  services  in 
the  state  line,  and,  in  recording  it,  pursued  the 
certificate,  and  not  the  warrant,  it  was  held  that 
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the  supreme  court  could  not  support  a  prior  en- 
try and  survey,  on  a  warrant  thus  issued  by  mis- 
take, against  a  senior  patent.     Ibid. 

115.  Where  the  plaintiff's  seek  to  set  aside  the 
legal  title,  because  they  have  the  superior  equity, 
it  is  consistent  with  the  principles  of  the  court 
to  rebut  this  equity  by  any  circumstances  which 
may  impair  it ;  and  the  legal  title  cannot  be 
made  to  yield  to  an  equity  founded  on  the  mis- 
takes of  a  ministerial  officer.     Ibid. 

116.  In  a  question  on  the  validity  of  a  certifi- 
cate for  a  settlement  right  in  Kentucky,  and  of 
the  entry  thereof  in  the  surveyor's  office,  it  was 
held  :  it  is  a  settled  rule,  that  the  decree  mu.st 
conform  to  the  allegations  in  the  pleadings,  as 
well  as  the  proofs  in  the  cause.  Therefore,  when 
the  question  is  on  the  validity  of  a  location,  and 
neither  its  vagueness  nor  its  certainty  is  distinct- 
ly put  in  issue  by  the  pleadings,  the  testimony 
to  that  point  will  be  disregarded  by  the  supreme 
court;  but  if  the  merits,  appear  to  justify  it,  the 
cause  will  be  remanded  to  the  court  below,  with 
directions  to  permit  the  pleadings  to  be  amend- 
ed. Crocket  v.  Lee,  7  Wheat.  522  :  3  Cond.  Rep. 
333. 

117.  The  act  of  assembly  of  Virginia  of  1779, 
ch.  13,  sec.  3,  secured  from  escheat  all  the  inte- 
rest acquired  by  aliens  in  real  property  previous 
to  the  issuing  of  the  patent,  and  left  the  rights 
acquired  by  them  under  the  patent,  to  be  deter- 
mined by  the  general  law.  The  title  of  an  alien 
thus  acquired  by  patent  in  1784,  under  the  laws 
of  Virginia,  and  subsequently  confirmed  to  him 
by  a  legislative  act  of  Kentucky  in  1796,  and  to 
his  heirs  and  their  grantees  by  an  act  of  the 
state  in  1799,  will  overreach  a  grant  made  by 
Virginia  to  a  citizen  in  1785,  and  defeat  the 
claims  of  all  persons  holding  under  such  grant. 
These  legislative  acts  of  Kentucky  were  valid, 
under  the  compact  of  1789,  between  the  states 
of  Virginia  and  Kentucky.  Governeur^s  Heirs  v. 
Robertson,  11  Wheat.  332;  6  Cond.  Rep.  334. 

lis.  By  the  construction  of  the  act  of  the 
legislature  of  Kentucky,  granting  further  time 
for  making  surveys,  with  a  proviso  allowing  to 
infants,  fcc,  three  years  after  their  disabilities 
are  removed,  to  complete  surveys  on  their  en- 
tries, if  anj"  one  or  more  of  the  joint  owners  be 
under  the  disability  of  infancy,  &c.,  it  brings  the 
entry  within  the  saving  of  the  statute,  as  to  all 
others.  3Iillcr  v.  M-Intire,  11  Wheat.  441;  6 
Cond.  Rep.  382. 

1 19.  The  state  of  Kentucky  has  an  undoubted 
power  to  regulate  and  protect  individual  rights 
to  her  soil,  and  to  declare  what  shall  form  a 
cloud  on  titles;  and  having  so  declared,  the 
courts  of  the  United  States,  by  removing  such 
cloud,  are  only  applying  an  old  practice  to  a  new 
equity  created  by  the  legislature,  having  its 
origin  in  the  peculiar  condition  of  the  country. 
The  unappropriated  lands  of  the  state  of  Ken- 
tucky have  been  opened  to  entry  and  grant,  at 
a  very  cheap  rate,  which  policy  has  let  in  abuses. 
The  clouds  upon  old  titles  by  the  issuance  of 
new  patents  for  the  same  lands  were  the  conse- 
quence; and  the  citizens  of  other  states  are  en- 
titled to  come  into  the  courts  of  the  United  States 
to  have  their  rights  secured  to  them  by  the  sta- 
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lute  of  Kentucky,  of  1796.    Clarke  tl  al.  \. Smith, 
13  Peters,  195. 

120.  The  state  of   Kentucky  may  piescnbe 

any  liolicv  for  the  protection  of  the  agriculture    __,  ..,  ....-  ,  .'•,■• 

of  the  countrv,  that  she  may  deem  wise  and  wanls  by  the  compUunaiit,  who  paid  m  money 
proper.  She  has,  in  ellect,  declared  that  junior  I  for  the  same.  11.  beuiL'  tleceasetl,  and  liavn.g 
patents  issued  lor  previously  gi anted  lands,  shall 


ollico,  and  paid  the  fees  of  otlice.  The  locating 
and  surveyin;r  of  the  warrants,  antl  all  the  ne- 
cessary steps  for  complelint!:  the  title,  were  done 
by  S.,  who  was  employed  lirst  by  H.,  and  after- 


be  delivered  up  ami  cancelled,  with  the  adilition 
that  a  release  of  title  shall  be  executed;  and  it 
is  the  duty  of  the  courts  to  execute  the  policy. 
Ibid. 

2.  ENTRY  AND  SURVEY  OF  LANDS  IN  KENTUCKY. 

121.  An  entry  was  made  in  the  land-office  of 
Kentucky,  of  one  thousand  acres,  in  the  name  of 
'■John  Floyd's  heirs,"  without  naming  the  per- 
sons who  were  the  heirs.  Upon  an  objection  to 
the  validity  of  the  entry,  the  court  said  :  that 
substituting  a  legal  description,  which  cannot  be 
misunderstood,  for  the  more  definite  description 
by  the  proper  names  of  the  persons  who  are  the 
heirs,  was  not  of  such  substantial  importance  as 
to  vitiate  the  transaction.  Hunt  v.  Wickliffc,  2 
Peters,  208. 

122.  An  entry  was  made,  '-so  as  to  join  the 
settlements  on  the  north-east  and  south  sides 
thereof,  so  as  not  to  run  into  the  old  military 
surveys  which  are  legal."  The  old  military 
surveys  formed  together  a  parallelogram,  and 
adjoined  the  lands  intended  to  be  described  by 
the  entry.  It  was  objected  that  the  limitation 
on  the  entry  "so  as  not  to  run  into  the  old  sur- 
veys which  are  legal,"  rendered  the  whole  entry 
so  uncertain  as  to  make  it  void.     Ibid.  208. 

12.3.  The  rules,  which  are  settled  in  Kentucky, 
would  require  that  this  entry,  had  the  restriction 
respecting  the  military  surveys  been  omitted, 
should  be  surveyed  equally  on  the  north-east 
and  south  side  of  the  settlement,  the  whole  land 
to  be  included  by  rectangular  lines.  The  old 
military  survey  must,  therefore,  be  so  contiguous 
to  the  settlement,  as  to  stop  one  or  two  of  those 
lines.  A  subsequent  locator  knows  Mhere  to 
look  for  them ;  and  the  testimony  in  the  cause 
informs  us  that  he  would  encounter  no  difficulty 
in  finding  them.  We  consider  the  last  words 
'•  which  are  legal,"  merely  as  an  affirmance  that 
they  are  so,  not  as  leaving  it  doubtful ;  and  con- 
sequently that  they  make  no  change  in  the  entry. 
Ibid. 

124.  H.  entered,  with  the  proper  surveyor  of 
the  district  of  Kentucky,  forty-five  thousand  acres 
of  land,  in  the  county  of  Washington,  in  that 
state,  by  virtue  of  treasury  warrants.  A  survey 
was  made  thereon  in  1786,  and  a  patent  for  the 
land  issued  to  H.  in  1797.  The  warrants  were 
purchased  by  the  ancestor  of  the  complainant, 
bv  a  parol  agreement  with  H.,  previous  to  their 
entry.  Before  this  agreement,  H.,  in  connexion 
with  a  person  who  owned  other  warrants,  had 
made  an  agreement  with  S.  to  locate  their  re- 
spective warrants,  which  agreement  was  ratified 
by  the  claimant,  who  paid  a  sum  of  money  to  S. 
for  fees  of  patenting,  and  agreed  to  make  S.  a 
liberal  compensation  for  his   services;   and  S. 


made  no  conveyance  of  the  leual  title  to  the 
lands,  the  complainant  filed  a  bdl  in  the  county 
of  Washington,  '-against  the  unknown  heirs  of 
H.,"  and  in  1815,  a  decree  was  made  by  that 
court,  for  a  conveyance  of  the  lands  by  the  un- 
known heirs,  or  in  their  default  by  a  commis- 
sioner, appointed  in  the  decree  to  make  the 
same.  Held,  that  the  conveyance  was  not  au- 
thorized by  Uie  laws  of  Kentucky,  in  force  at 
the  time  of  the  decree.  HoUingsworth  v.  Bar- 
bour et  al.,  4  Peters.  466. 

125.  The  claim  'of  "a  locator"  is  peculiar  to 
Kentucky,  and  has  been  universally  understood 
by  the  people  of  the  country  to  signify  that 
compensation  of  a  portion  of  the  land  located, 
agreed  to  be  given  by  the  owner  of  the  warrant, 
to  the  locator^of  it  for  his  services.     Ibid. 

126.  The  record  of  proceedings  against  "  un- 
known heirs,"  is  no  evidence  that  any  such  heirs 
existed;  and  the  decree  and  deed  made  in  pur- 
suance of  it,  cannot  avail  to  pass  any  title,  with- 
out some  evidence  that  there  were  some  heirs. 
Ibid. 

127.  Jenkin  Phillips,  on  the  18th  of  May, 
1780,  "enters  one  thousand  acres  on  the  south- 
west side  of  Lickins  creek,  on  a  branch  called 
Bucklick  creek,  on  the  lower  side  of  said  creek, 
beginning  at  the  month  of  the  branch,  and  run- 
ning up  the  branch  for  quantity,  including  three 
cabins."  A  survey  was  made  on  this  entry  the 
20th  November,  1795,  taking  Bucklick  branch, 
reduced  to  a  straight  line,  as  its  base,  and  laying 
off  the  quantity  in  a  rectangle  on  the  north-west 
of  Bucklick.  A  patent  was  granted  to  Phillips, 
on  this  survey,  on  the  26th  June,  1796.  This 
entry  is  sufficiently  descriptive  according  to  the 
well-established  principles  of  this  and  the  courts 
of  Kentucky;  and  gave  Phillips  the  prior  equity 
to  the  land,  which  has  been  duly  followed  up 
and  consummated  by  a  grant  within  the  time 
required  by  the  laws' of  Virginia  and  Kentucky, 
without  any  laches  which  can  impair  it.  The 
proper  survey  under  this  entry  was  to  make  the 
line  following  the  general  course  of  Bucklick, 
the  centre  instead  of  the  base  line  of  the  survey; 
and  to  lay  off  an  equal  quantity  on  each  side  in 
a  rectangular  form,  according  to  the  rule  estab- 
lished by  the  court  of  appeals  in  Kentucky,  and 
by  the  supreme  court.  Peyton  et  al.  v.  Slith,  5 
Peters,  485. 

128.  Peyton  claimed  the  land  under  an  entry 
made  by  Francis  Peyton,  and  a  survey  on  the 
9th  October,  1794,  and  a  patent  on  the  24th  De- 
cember. 1785;  so  that  the  case  was  that  of  a 
claim  of  the  prior  equity  against  the  elder  grant, 
which  it  is  admitted  carried  the  legal  title. 
Ibid. 

129.  Stith  took  possession  as  tenant  of  the 
heirs  of  Peyton,  under  an  agreement  for  one 
year,  at  twenty  dollars   per   year.     Posses.sion 


located  and  .';urve)-ed  under  the  warrants  forty-  i  was  afterwards  demanded  of  him  on  behalf  of 
five  thousand  acres,  returned  the  surveys  to  the  1  the  lessors,  which  he  refused  to  deliver;  and  a 
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warrant  for  forcible  entry  and  detainer  was  on 
their  complaint  issued  against  him,  according  to 
the  law  of  Kentucky,  and  on  an  inquisition  he 
was  found  guilty;  but  on  a  traverse  of  the  in- 
quisiti.on  he  was  acquitted,  and  an  ejectment 
was  brought  against  him  by  the  lessors.  Eight 
days  after  the  finding  of  the  inquisition,  Stilh 
purchased  the  land  from  Phillips.  This  is  the 
case  of  an  unsuccessful  attempt  by  a  landlord  to 
recover  possession  from  an  obstinate  tenant, 
whose  refusal  could  not  destroy  the  tenure  by 
which  he  remained  on  the  premises,  or  impair 
any  of  the  relations  which  the  law  established 
between  them.  The  judgment  on  the  acquittal 
concluded  nothing  but  the  facts  necessary  to 
sustain  the  prosecution,  and  which  could  be 
legally  at  issue ;  title  could  not  be  set  up  as  a 
defence ;  Stith  could  not  avail  himself  of  the 
purchase  from  Phillips.  A  judgment  for  either 
party,  left  their  rights  of  property  wholly  unaf- 
fected, except  as  to  the  mere  possession ;  the 
acquittal  could  only  disaffirm  the  forcible  entry, 
as  nothing  else  was  at  issue ;  the  tenancy  was 
not  determined  :  Peyton  was  not  ousted  ;  and 
the  possession  did  not  become  less  the  possession 
of  the  landlord  by  any  legal  consequences  as 
resulting  from  the  acquittal.     Ibid. 

130.  From  the  time  of  the  purchase  by  Stith 
from  Phillips,  although  it  became  adverse  for 
the  specified  purposes,  it  remained  fiduciary  for 
all  others.     Ibid. 

131.  A  patent  for  unimproved  lands,  no  part 
of  which  was  in  the  possession  of  any  one  at 
the  time  it  issued,  gives  legal  seisin  and  con- 
structive possession  of  all  the  land  within  the 
survey.     Ibid. 

132.  A  survey  itself,  which  had  not  acquired 
notoriety,  is  not  a  good  call  for  an  entry.  But 
when  the  survey  has  been  made  conformable  to 
the  entry,  and  the  entry  can  be  sustained,  the 
call  for  the  survey  may  support  an  entry.  The 
boundaries  of  the  survey  must  be  shown.  This 
principle  is  fully  settled  by  the  decisions  of  the 
courts  of  the  state  of  Kentucky.  Holmes  et  al.  v. 
Trout  etnl,  7  Peters,  171. 

133.  It  has  been  a  settled  principle  in  Ken- 
tucky, that  surplus  land  does  not  vitiate  an  en- 
try, and  a  survey  is  held  valid  if  made  conform- 
ably to  such  an  entry.     Ibid. 

134.  The  principle  is  well  settled,  that  a  ju- 
nior entry  shall  limit  the  survey  of  a  prior  entry 
to  its  calls.  This  rule  is  reasonable  and  just. 
lUd. 

135.  Until  an  entry  be  surveyed,  a  subsequent 
location  must  be  governed  by  ils  calls;  and  this 
is  the  reason  why  it  is  essential  that  every  entry 
should  describe  with  precision  designed  to  be 
appropriated  by  it.  If  the  land  adjoining  the 
entry  should  be  covered  by  a  subsequent  loca- 
tion, it  would  be  most  unjust  to  sanction  a  sur- 
vey of  the  prior  entry  beyond  its  calls,  and  so  as 
to  include  a  part  of  the  junior  entry.     Ibid. 

136.  The  locator  may  survey  his  entry  in  one 
or  more  surveys,  or  he  may,  at  pleasure,  with- 
draw a  part  of  his  entry.  When  a  part  of  a  war- 
rant is  withdrawn,  the  rules  of  the  land-office 
require  a  memorandum  on  the  margin  of  the  re- 


cord of  the  original  entry,  showing  what  part  of 
it  is  withdrawn.     Ibid. 

137.  In  giving  a  construction  to  an  entry,  the 
intention  of  the  locator  is  to  be  chiefly  regarded, 
the  same  as  the  intention  of  the  parties  in  giv- 
ing a  construction  to  a  contract.  If  a  call  be  im- 
practicable, it  is  rejected  as  surplusage,  on  the 
ground  that  it  was  made  through  mistake ;  but 
if  a  call  be  made  for  a  natural  or  artificial  ob- 
ject, it  shall  always  control  mere  course  and  dis- 
tance. Where  there  is  no  object  called  for  to 
control  a  rectangular  figure,  that  form  shall  be 
given  to  the  survey.     Ibid. 

138.  The  following  entry  of  lands  in  Ken- 
tucky, is  invalid.  "May  10,  1780,  Reuben  Gar- 
nett  enters  one  thousand  one  hundred  and  si.xty- 
four  and  two-thirds  acres,  upon  a  treasury  war- 
rant, on  the  seventh  big  fork,  about  thirty  miles 
below  Bryant's  station,  that  comes  in  on  the 
north  side  of  North  Elkhorn,  near  the  mouth  of 
said  creek,  and  running  upon  both  sides  thereof 
for  quantity."'  It  is  a  well  settled  principle,  that 
if  the  essential  call  of  an  entry  be  uncertain  as 
to  the  land  covered  by  the  warrant,  and  there 
are  no  other  calls  which  control  the  special  call, 
the  entry  cannot  be  sustained.  In  the  case  un- 
der consideration,  there  are  no  calls  in  the  entry 
which  control  the  call  for  the  "seventh  big 
fork,"  and  that  this  call  would  better  suit  a  lo- 
cation at  the  mouth  of  M'Connell'Sj  than  at  Le- 
compt's  run,  has  been  shown  by  the  facts  in  the 
case.  This  uncertainty  is  fatal  to  the  com- 
plainant's entry.  Garnett  et  al.  v.  Jenkins  et  al.., 
8  Peters,  75. 

139.  To  constitute  a  valid  entry,  the  objects 
called  for  must  be  known  to  the  public  at  the 
time  it  was  made,  and  the  calls  must  be  so  cer- 
tain as  to  enable  the  holder  of  a  warrant  to  lo- 
cate the  vacant  land  adjoining.  It  is  not  neces- 
sary that  all  the  objects  called  for  shall  be  known 
to  the  public,  but  some  one  or  more  leading  calls 
must  be  thus  known;  so  that  an  inquirer,  with 
reasonable  diligence,  may  find  the  land  covered 
by  the  warrant.     Ibid. 

140.  If  an  object  called  for  in  an  entry  is  well 
known  by  two  names,  so  that  it  can  be  found  by 
a  call  for  either,  such  a  call  will  support  the  en- 
try.    Ibid. 

141.  Some  of  the  witnesses  say,  that  being 
at  Bryant's  station,  with  the  calls  of  Garnett's 
entry  to  direct  them,  they  could  have  found  his 
land  on  Lecompt's  run,  without  difficulty.  If 
this  were  correct,  the  entry  must  be  sustained, 
for  it  is  the  test  by  which  a  valid  entry  is  known. 
Ibid. 

142.  If  the  complainants  clearly  sustain  their 
entry  by  proof,  their  equity  is  made  out,  and 
they  may  well  ask  the  aid  of  a  court  of  chancery 
to  put  them  in  possession  of  their  rights.  But, 
if  their  equity  be  doubtful,  if  the  scale  be  nearly- 
balanced,  if  it  do  not  preponderate  in  favour  of 
the  complainants,  they  must  fail.     Ibid. 

143.  By  the  laws  of  Kentucky,  a  particular 
method  for  taking  up  or  appropriating  lands,  was 
required ;  and  unless  an  entry  in  the  form  and 
manner  designated  by  those  laws  was  made, 
surveys  of  th'e  lands  gave  no  titlej  however  no- 
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toiious  tlu'y  might  be;  aiul  althcnigli  such  sur- 
veys were  kiiowu  to  the  subsequent  locator  iit 
the  time  he  made  his  survey  iu  strict  conformity 
with  the  requiremeuts  of  the  law.  Wilson  v. 
Mason,  1  Crunch,  45;   1  Cond.  Pxep.  242. 

144.  Loose  and  vague  e.xpressioiis  iu  an  entry 
of  land  in  Kentucky,  may  be  rendered  sulli- 
cieiitly  certain,  by  tlie  reference  to  natural  ob- 
jects mentioned  in  the  entry  ;  and  by  comparing 
the  courses  and  distances  of  the  lines  with  those 
natural  objects,  llumphrc])  Marshall  and  U'ijc 
V.  James  Cunic,A  Cranch.  172;  2  Cond.  Rep.  72. 

145.  Entries  of  land  in  Kentucky  must  have 
that  reasonable  certainty  which  would  enable  a 
subsequent  locator,  by  the  exercise  of  a  due  de- 
cree of  judgment  and  diligence,  to  locate  his 
own  lands  on  the  adjacent  residuum.  If  the  en- 
try be  placed  on  a  road  at  a  certain  distance 
from  a  given  point  by  which  the  road  passes,  the 
distance  is  to  be  computed  by  the  meanders  of 
the  road,  and  not  by  a  straight  line.  Bodleyand 
others  V.' Taylor.  5  Cranch,"  191 ;  2  Cond.  Rep. 
227. 

146.  If  the  entry  be  of  a  settlement  and  pre- 
emption to  a  tract  of  land  lying  on  the  east  side 
of  a  road,  the  four  hundred  acres  allowed  for 
the  settlement  riglit  must  be  surveyed  entirely 
on  the  east  side  of  the  road,  and  in  the  form  of 
a  square.     Ibid. 

147.  The  call  for  the  settlement  right  is  suf- 
ficiently certain ;  but  the  call  for  the  pre-emp- 
tion right  is  too  vaaue,  and  must  be  rejected. 
Ibid. 

148.  A  defendant  in  equity,  who  has  obtained 
a  patent  for  land  not  included  in  his  entry,  but 
coveretl  by  the  complainants'  entry,  will  be  de- 
creed to  convey  it  to  the  complainants ;  but  the 
complainants  will  not  be  required  to  convey  to 
the  defendant  the  land  which  they  have  obtained 
a  patent  for,  which  was  covered  by  the  defen- 
dant's entry,  but  which,  by  mistake,  he  omitted 
to  .survev-     Ibid. 

149.  the  first  survey,  under  a  military  land 
warrant  in  Virginia,  gives  the  prior  equity.  The 
survey  is  the  act  of  appropriation.  The  certifi- 
cate of  survey  is  sufficient  evidence  that  the 
warrant  was  in  the  hands  of  the  surveyors. 
Taylor  and  Qiiarles  v.  Broivn,  5  Cranch,  234 ;  2 
Cond.  Rep.  235. 

150.  That  clause  of  the  land  law  of  Virginia, 
which  requires  every  survey  to  be  recorded 
within  two  months  after  it  is  made,  is  merely 
directory  to  the  surveyor;  and  his  neglect  to  re- 
cord it  does  not  invalidate  the  survey.     Ibid. 

151.  It  is  not  necessary  that  the  deputy  sur- 
veyor who  made  the  survey  should  make  out 


can  be  supported,  the  court  will  support  it. 
Massie  v.  Watts,  6  Cranch,  148;  2  Cond.  Rep. 
336. 

154.  When  a  given  (piantity  of  land  is  to  be 
laid  off  on  a  given  base,  it  shall  be  included 
within  four  lint's  forming  a  sijuare,  as  nearly  as 
may  be.  unless  the  form  be  repugnant  to  the 
entry.     Ibid. 

1.55.  If  the  calls  of  an  entry  do  not  fully  de- 
scribe the  land,  but  furnish  enough  to  enable 
the  court  to  complete  the  location  by  the  appli- 
cation of  certain  principles,  they  will  complete 
it.  If  a  location  have  certain  material  calls 
sufficient  to  support  it,  and  to  describe  the  land, 
other  calls  less  material  and  incompatible  ^vith 
the  essential  calls  of  the  entry  may  be  discarded. 
The  rectangular  figure  is  to  be  preserved,  if 
possible.     Ibid. 

156.  If  an  agent  locate  land  for  himself  which 
he  ought  to  locate  for  his  principal,  he  is  in 
equity  a  trustee  for  his  principal.     Ibid. 

157.  If  an  entry  be  made  by  the  assignee  of  a 
pre-emption  right,  it  will  be  good,  although  the 
name  of  the  assignor  be  not  mentioned  in  the 
entry,  if  the  entry  refer  to  the  warrant,  and  if  it 
mention  an  improvement,  provided  the  place  be 
described  with  sufficient  certainty  in  other  re- 
spects. Svnms  V.  Guthrie  and  others.  9  Cianch^ 
19  ;  3  Cond.  Rep.  237. 

158.  Between  pre-emption  rights,  the  prior 
improvement  will  hold  the  land  against  a  prior 
certificate,  entry,  survey,  and  patent.  Finley  v. 
Williams,  9  Cranch,  164;  3  Cond.  Rep.  331. 

159.  It  is  not  e.ssential  to  the  dignity  of  an 
entry  upon  a  pre-emption  warrant,  that  the  entry 
should,  in  terms,  call  for  the  improvement,  al- 
though it  must  in  fact  include  the  improvement. 
IbuL 

160.  An  entry  calling  for  "the  Big  Blue  Lick" 
will  not  support  a  survey  and  patent  for  land  at 
the  upper  Blue  Lick,  the  lower  Blue  Lick  being 
generally  called  "the  Big  Blue  Lick,"  although 
there  may  be  other  calls  in  the  entry  which  seem 
to  designate  the  upper  Blue  Lick  as  the  place 
intended.     Ibid. 

161.  If  a  great  and  prominent  object,  immov- 
able and  durable  in  itself,  and  of  general  noto- 
riet)',  be  called  for  in  a  location,  that  object 
must  fi.x  and  locate  the  entry,  although  other 
minor  and  temporary  objects,  to  be  discovered 
only  by  a  strict  and  successful  search,  might 
prove  that  the  locator  really  intended  to  take 
other  land.     Ibid. 

162.  The  law  of  Kentucky  requires,  in  the 
location  of  warrants  for  land,  some  general  de- 
scription designating  the  place  where  the  parti- 


the  plat  and  certify  it.  It  may  be  done  from  his  I  cular  object  is  to  be  found,  and  a  description  of 
notes  by  the  principal  surveyor.     Rid.  the  particular  object  it.self.    Matson  v.  Hard,   1 

152.  A  subsequent  locator  of  land  in  Virginia,    V/heat.  130 ;  3  Cond.  Rep.  513. 

without  notice  of  the  prior  location,  cannot  pro-  163.  The  general  description  must  be  such  as 
tect  himself  by  obtaining  the  elder  patent.  A  will  enable  a  person  intending  to  locate  the  ad- 
survey  is  not  void  because  it  includes  more  land  jacent  residuum,  and  using  reasonable  care  and 
than  was  directed  to  be  surveyed  by  the  war-  :  diligence,  to  find  the  object  mentioned  in  that 
rant.     Ibid.  I  particular    place,   and    avoid   the    land    already 

153.  The  equity  of  the  prior  locator  e.vtends    located.    If  the  description  will  fit  another  j'lace 
to  the  surplus  land  surveyed,  as  well  as  to  the    better,  or  equally  well,  it  is  defective.     Ibid. 
quantity  mentioned  in  the  warrant.     If,  by  any  [      164.  "The  Hunter's  trace,  leadnm;  from  Bry- 
reasona'ble  construction  of  an  entry  of  lands,  it  i  ant's  station  over  to  the  waters  of  Hiukston,  oa 
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the  tfividing  ridge  between  the  waters  of  Hinks- 
ton  and  the  waters  of  Elkhorn,"  is  a  defective 
description,  and  will  not  sustain  the  entry.   Ibid. 

165.  An  entry  was  made  on  the  4th  of  Decem- 
ber, 1783,  and  calls  to  begin  "in  the  fork  of 
Chaplin's  fork,  and  the  Beech  fork,  and  to  run 
thence  up  the  creek  and  up  Chaplin's  fork  till  a 
line  run  straight  across  will  include  the  quantity 
to  exclude  prior  legal  claims."  The  words  "to 
e.xclude  prior  legal  claims,"  obviously  attach  to 
the  quantity  and  not  to  the  begirniing,  or  to  the 
lines  bounded  by  the  creeks.  They  can  only 
affect  the  back  line  which  is  to  extend  from  one 
creek  to  another.  Taylor  v.  Walton  t^  Hundly,  1 
Wheat.  141;  3  Cond.  Rep.  .520. 

1 66.  The  boundaries  of  an  entry  must  be  fixed 
precisely  by  its  own  terms,  and  cannot  depend 
on  previous  appropriations.     Ibid. 

167.  Under  the  act  of  assembly  of  Kentucky 
of  1798,  entitled  "an  act  concerning  champerty 
and  maintenance,"  a  deed  will  pass  the  title  to 
lands,  notwithstanding  an  adverse  possession. 
Walden  v.  The  Heirs  of  Gratz,  1  Wheat.  292;  3 
Cond.  Kep.  570. 

168.  It  is  essential  to  the  validity  of  an  entry, 
that  the  land  intended  to  be  appropriated  shoukl 
be  so  described  as  to  give  notice  of  the  appro- 
priation to  subsequent  locators.  Johnson  v.  Pan- 
neVs  Heirs,  2  Wheat.  206;  4  Cond.  Rep.  84. 

169.  In  taking  the  distance  from  one  point  to 
another  on  a  large  river,  the  measurement  is  to 
be  whh  its  meanders,  and  not  in  a  direct  line. 
Ibid. 

170.  In  ascertaining  a  place  to  be  found  by  its 
distance  from  another  place,  the  vague  words 
"about"  or  "nearly,"  and  the  like,  are  to  be 
rejected,  if  there  are  no  other  words  rendering 
it  necessary  to  retain  them ;  and  the  distance 
mentioned  is  to  be  taken  positively.     Ibid. 

171.  Entries  made  in  a  wilderness,  most  gene- 
rally referring  to  some  prominent  and  notorious 
natural  object,  which  may  direct  the  attention 
to  the  neighboui  hood  in  which  the  land  is  placed, 
and  then  to  some  particular  object,  exactly  de- 
scribing it;  the  first  of  these  is  denominated  the 
general  or  descriptive  call,  and  the  last  the  par- 
ticular or  locative  call  of  the  entry.  Reasonable 
certainty  is  required  in  both:  if  the  descriptive 
call  will  not  inform  a  subsequent  locator  in  what 
neighbourhood  he  is  to  search  for  the  land,  the 
entry  is  defective,  unless  the  particular  object 
is  one  of  sufficient  notorietj'.  If,  after  having 
reached  the  neighbourhood,  the  locative  object 
cannot  be  found  within  the  limits  of  the  descrip- 
tive calls,  the  entry  is  also  defective.  A  single 
call  may.  at  the  same  time,  be  of  such  a  nature, 
(as,  for  e.vample,  a  spring  of  general  notoriet}',) 
as  to  constitute  within  itself  both  a  call  of  de- 
scription and  of  location ;  but,  if  this  call  be 
accompanied  with  another,  such  as  a  marked 
tree  at  the  spring,  it  seems  to  be  required  that 
both  should  be  satisfied.     Ibid. 

172.  The  call  for  an  unmarked  tree  of  a  kind 
which  is  common  in  the  neighbourhood  of  a 
place  sufficiently  described  by  the  other  parts 
of  the  entry  to  be  fixed  with  certainty,  may  be 
considered  as  an  immaterial  call.     Ibid. 

173.  Therefore,  where  the  entry  was  in  the 


following  words:  "D.  P.  enters  two  thousand 
acres  on  a  treasury  warrant  on  the  Ohio,  about 
twelve  miles  below  the  mouth  of  Licking,  be- 
ginning at  a  hickory  and  sugar  tree  on  the  river 
bank,  ruiniing  up  the  river  from  thence  one  thou- 
sand and  sixty  poles,  thence  at  right  angles  to 
the  same  and  back  for  quantity,"  it  was  held 
that  the  call  for  a  sugar  tree  might  be  declared 
immaterial,  and  the  location  be  sustained  on  the 
other  calls.     Ibid. 

174.  The  entry  was  decreed  to  be  surveyed, 
beginning  twelve  miles  below  the  mouth  of 
Licking,  on  the  bank  of  the  Ohio,  and  running 
up  that  river  one  thousand  and  sixty  poles; 
which  line  was  to  form  the  base  of  a  rectangu- 
lar parallelogram,  to  include  two  thousand  acres 
of  land.     Ibid. 

175.  An  error  in  description  is  not  fatal  in  an 
entry,  if  it  does  not  mislead  a  subsequent  loca- 
tor. The  following  entry,  "H.  M.  enters  one 
thousand  six  hundred  and  eighty-seven  acres 
of  laird  on  a  treasury  warrant,  No.  6168,  adjoin- 
ing Chapman  Aston  on  the  west  side,  and  Israel 
Christian  on  the  north,  beginning  at  Christian's 
north-west  cornel-,  running  thence  west  two  hun- 
dred poles;  thence  north  parallel  with  Aston's 
line  until  an  east  course  to  Aston's  line  will  in- 
clude the  quantity;"  was  held  valid,  although 
no  such  entry  as  that  referred  to  could  be  found 
in  the  name  of  Aston,  but  the  particular  descrip- 
tion clearly  pointed  out  an  entry  in  the  name  of 
Chapman  Austin  as  the  one  intended,  and  this, 
together  with  Christian's  entry,  satisfied  the  calls 
of  H.  M.'s  entry.  Shipp  et  al.  v.  Mdler^s  Heirs, 
2  Wheat.  316;  4  Cond.  Rep.  132. 

176.  It  is  a  general  rule,  that  when  all  the 
calls  of  an  entry  cannot  be  complied  with,  be- 
cause some  are  vague  or  repugnant,  the  latter 
may  be  rejected  or  controlled  by  other  material 
calls  which  are  consistent  and  certain.  Course 
and  distance  yield  to  known,  visible,  and  definite 
objects;  but  they  do  not  yield,  unless  to  calls 
more  material  and  equally  certain.  Chapman 
Austin's  entry  calling  to  lie  "on  the  dividing 
ridge  between  Hinkston's  foi-k  and  the  south 
fork  of  Licking,  beginning  two  miles  north  of 
Harrod's  lick,  at  a  large  buffalo  road,  and  running 
about  north  for  quantity,"  and  there  being  no 
buflalo  road  two  miles  north  of  Harrod's  lick,  (a 
place  of  general  notoriety,)  it  was  determined 
that  a  call  for  a  large  buffalo  road  might  be  re- 
jected, and  the  entry  suppoi-ted  by  the  defiirite 
call  lor  course  and  distance.     Ibid. 

177.  It  is  a  settled  rule,  that  where  no  other 
figure  is  called  for  in  an  entry,  it  is  to  be  surveyed 
in  a  square  coincident  with  the  cardinal  points, 
and  large  enough  to  contain  the  given  quantity, 
and  that  the  point  of  beginning  is  deemed  to  be 
the  centre  of  the  base  line  of  such  square. 
Chapman  Austin's  entry  calling  to  run  about  a 
north  course  for  quantity,  the  word  "about"  is 
to  be  rejected,  and  the  land  is  to  run  a  due  north 
course,  having  on  each  sitle  of  a  due  north  line, 
drawn  through  the  centre  of  the  base,  an  equal 
moiety.     Ibid. 

178.  The  act  of  Kentucky  of  1797.  taken  in 
connexion  with  preceding  a^ts,  declares  that  en- 
tries for  land  shall  become  void,  if  not  surveyed 
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belore  llif  1st  tlay  of  OctobtM',  1798,  with  a  pro- 
viso allowiiii;  to  iiilaiits  ami  lemes  covert  ihieo 
years  ai'tor  their  several  disabilities  are  removed 
to  complete  surveys  on  their  entries  :  it  was  hekl, 
that  if  any  one  or  more  of  the  joint  owners  be 
under  the  disabilities  of  infancy  or  coverture,  it 
brings  the  entry  within  the  saving  of  the  proviso 
as  to  all  the  other  owners.  Distinction  between 
this  statute  and  a  statute  of  limitations  of  per- 
sonal actions.     Ibid. 

179.  A  call  for  a  spring  branch  generally,  or 
for  a  spring  bianeli  to  include  a  marked  tree  at 
the  head  of  such  spring,  is  not  a  suliiciently  spe- 
citic  locative  call-  and  where  further  certainty 
is  attempted  to  be  given  by  a  call  for  course  and 
distance,  and  the  course  is  not  exact,  and  the 
distance  called  for  is  a  mile  and  a  half  from  the 
place  where  the  object  is  to  be  found,  the  entry 
is  void  for  uncertainty.     Ibid. 

180.  The  rule  which  prevails  in  Kentucky  and 
Ohio,  as  to  land  titles,  is,  that  at  law  the  patent 
is  the  foundation  of  title,  and  neither  party  can 
bring  his  entry  before  the  court ;  but  a  junior 
patentee,  claiming  under  an  elderly  entry,  may, 
in  chancery,  support  his  equitable  title.  JM^Ar- 
ihiu-  V.  Browder,  4  Wheat.  488 ;  4  Cond.  Rep. 
517. 

181.  A  description  which  will  identify  the 
lands  is  all  that  is  necessary  to  the  validity  of  a 
grant:  but  the  law  requires  that  an  entry  should 
be  made  with  such  certainty,  that  subsequent 
purchasers  may  be  enabled  to  locate  the  adjacent 
residuum.     Ibid. 

182.  An  entry  for  one  thousand  acres  of  land 


appeared  in  evidence,  that  at  the  first  fork  of 
Licking,  the  one  fork  was  known  and  generally 
distinguished  by  the  name  of  tlie  south  fork,  and 
the  other  by  the  name  of  the  main  Licking,  or 
the  Blue  Lick  fork,  and  that  some  miles  above 
this  ])lace  the  south  fork  again  forked.  Held, 
that  the  entry  coiiKi  not  be  satisfietl  with  lands 
lying  in  the  first  fork.  In  such  a  ca.se  the  entry 
could  not  be  explained,  and  the  survey  supportetl, 
by  oral  testimony.  The  notoriety  and  names  of 
places  may  be  shown  by  such  testimony,  but  the 
words  of  an  entry  are  to  be  construed  by  the 
court  as  any  other  written  instrument.  3Icre- 
dith  V.  Picket,  9  Wheat.  573;  5  Cond.  Rep.  686. 

185.  Li  Kentucky,  a  survey  must  be  presumed 
to  be  recorded  at  the  expiration  of  three  months 
from  its  date,  and  an  entry  dependent  on  it  is 
entitled  to  all  the  notoriety  of  the  survey  as  a 
matter  of  record.  Elmendorf  v.  Taylor,  10 
Wheat.  152;  6  Cond.  Rep.  47. 

186.  An  entry  in  the  following  words,  "  W. 
D.  enters  eight  thousand  acres,  beginning  at  the 
most  southwestwardly  coiner  of  D.  R.'s  survey 
of  eight  thousand  acres,  between  Floyd's  fork 
and  Bull  Skin  ;  thence  along  his  westwardly  line 
to  the  corner;  thence  the  same  course  with  J. 
K.'s  line  north  two  degrees  west,  nine  hundred 
and  sixty-four  poles,  to  a  survey  of  J.  L.  for 
twenty-two  thousand  acres;  thence  with  Lewis's 
line,  and  from  the  beginning  south  seven  degrees 
west,  till  a  line  parallel  with  the  first  line  will 
include  the  quantity  ;"  is  a  valid  entry.     Ibid. 

187.  Such  an  entry  is  aided  by  the  notoriety 
of  the  surveys,  which  it  calls  to  adjoin,  where 


in  Ohio,  on  Deer  creek,  '•  beginning  where  the    those  surveys  had  been  made  three  months  an 
upper  line  of  Ralph  Morgan's"  entry  crosses  the    terior  to  its  date.     Ibid. 


creek,  running  with  jNIorgan's  line  on  each  side 
of  the  creek  four  hundred  poles,  thence  up  the 
creek  four  hundred  poles  in  a  direct  line,  thence 
from  each  side  of  the  given  line  with  the  upper 
line  at  right  angles  with  the  side  lines  for  quan- 
tity :"  Held,  to  be  a  valid  entry.     Ibid. 

183.  The  following  entry  is  invalid  for  want 
of  that  certainty  and  precision  required  by  law  : 
''  William  Perkins  and  William  Hoy  enter  six 
thousand  seven  hundred  and  fourteen  acres  of 
land  on  a  treasury  warrant.  No.  10,692,  to  join 
Lawrence  Thompson  and  James  M'Millan's 
entry  of  one  thousand  acres  that  is  laid  on  the 
adjoining  ridge  between  Spencer's  creek  and 
Kingston's  fork  of  Licking  on  the  east,  and  to 
run  east  and  south  for  quantity."  The  entry  re- 
ferred to  in  the  foregoing  was  as  follows  :  •'  De- 
cember 9th,  1782,  Lawrence  Thomj)son  and 
James  IM'Millan,  assignees  of  Samuel  Baker, 
enter  one  thousand  acres  on  a  treasury  warrant. 
No.  4222,  on  the  dividing  ridge  between  Kings- 
ton's folk  of  Licking  and  Spencer's  creek,  a 
west  branch  of  said  fork,  to  include  a  large  pond 
in  the  centre  of  a  square,  and  a  white  oak  tree 
marked  X,  also  an  elm  tree  marked  VS,  near  the 
side  of  the  pond."  Perkins  v.  Ramsey,  5  Wheat. 
269  :  4  Cond.  Ren.  642. 

184.  Under  the  following  entry,  '-'H.  R.  enters 
two  thousand  acres  in  Kentucky,  by  virtue  of  a 
warrant  for  military  services  performed  by  him 
in  the  last  war,  in  the  fork  of  the  first  fork  of 
Licking,  running  up  each  fork  for  quantity:"  it 


188.  The  following  entry,  "L  T.  enters  ten 
thousand  acres  of  land,  on  part  of  a  treasury 
warrant.  No.  9739,  to  be  laid  ofT  in  one  or  more 
surveys,  lying  between  Stoner's  fork  and  Kings- 
ton's fork,  about  six  or  seven  miles  nearly  north- 
east of  Harrod's  lick,  at  two  white  ash  saplings 
from  one  root,  with  the  letter  K  marked  on  each 
of  them,  standing  at  the  forks  of  a  west  branch 
of  Hingston's  fork,  on  the  east  side  of  the  branch, 
then  running  a  line  from  said  ash  saplings,  south 
forty-five  degrees  east,  one  thousand  six  hundred 
poles,  thence  extending  from  each  end  of  this 
line  north  forty-five  degrees  east,  down  the 
branch,  until  a  line  nearly  parallel  to  the  begin- 
ning line  shall  include  the  quantity  of  vacant 
land,  exclusive  of  prior  claims,"  is  not  a  valid 
entry,  there  being  no  proof  that  the  "two  white 
ash  saplings  from  one  root,  with  the  letter  K 
marked  on  each  of  them,  standing  at  the  forks 
of  a  west  branch  of  Hingston's  foik,"  had  ac- 
quired sufficient  notoriety  to  constitute  a  valid 
call  for  the  beginning  of  an  entry,  without  fur- 
ther aid  than  is  afforded  by  the  information  that 
the  land  lies  between  those  forks.  M'Doivell  v. 
Peyton,  10  Wheat.  454;  6  Cond.  Rep.  184. 

189.  The  following  entry  is  invalid,  for  want 
of  that  certainty  and  precision  which  the  local 
laws  and  decisions  require:  "January  27,  1783, 
J.  C.  L.  enters  twenty  thousand  acres  of  land  on 
twenty  treasury  warrants.  No.  8859,  &c.,  begin- 
ning at  the  mouth  of  a  creek  falling  into  the 
main  fork  of  Licking,  on  the  north  side,  below 
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Bome  cedar  cliffs,  and  about  ihiity-five  miles 
above  the  Upper  Blue  Licks,  and  running  from 
said  beginning  up  the  north  side  of  Licking,  and 
bounding  with  the  same  as  far  as  will  amount 
to  ten  miles  when  reduced  to  a  straight  line, 
thence  extending  from  each  end  of  said  reduced 
line,  a  northerly  course  at  right  angles  to  the 
same  for  quantity.  Littlcpagc  v.  Foidcr,  11 
Wheat.  215;  6  Cond.  Rep.  280. 

190.  The  straight  line,  as  a  means  of  ascer- 
taining a  locative  call,  has  been  rejected  by  the 
courts  of  Kentucky  as  a  general  rule.  As  a 
method  of  surveying  an  entry,  the  meanders  of 
a  river  are  always  to  be  reduced  to  a  straight 
line.  One  rule  is  fixed.  When  distance  is  to  be 
determined  by  a  road,  the  meanders  of  the  road 
are  meant ;  ami  where  there  is  no  road,  the  most 
usual  route  is  intended.  The  sense  in  which  the 
language  of  entries  is  to  be  received,  is  to  be 
"the  popular  acceptation  where  the  entry  was 
made."     Ibid. 

191.  An  entry  calling  for  the  land  to  lie  "on  the 
east  side  of  Slate  creek,  a  southwest  branch  of 
the  main  fork  of  Licking,  beginning  where  a 
buffalo  road  crosseth  said  creek  at  the  mouth  of 
a  branch  emptying  into  said  creek  at  the  north- 
east side,  it  being  the  place  of  beginning  for  S. 
M.'s  entry  of  twenty  thousand  acres,"  is  defect- 
ive in  certainty  and  precision;  and  its  defects 
are  not  aided  by  the  reference  to  S.  INl.'s  entry 
for  "  twenty  thousand  acres,  lying  on  the  west 
side  of  Slate  creek,  southwest  branch  of  Licking 
creek,  beginning  where  the  buffalo  road  crosses 
Slate  creek,  at  the  mouth  of  a  branch  emptying 
in  on  the  east  side  thereof;  there  are  several 
cabins,"  &c.,  "to  include  a  quantity  of  fallen 
limber,"  &c.  Taylor's  Devisee  v.  Owing,  11 
Wheat.  226;  6  Cond.  Rep.  286. 

3.  PATENTS  FOR  LANDS  IN  KENTUCKY. 

192.  The  patent  relates  to  the  inception  of 
title;  and,  therefore,  in  a  court  of  equity,  the 
person  who  has  first  appropriated  the  land  has 
the  best  title,  unless  his  equity  is  impaired  by 
the  circumstances  of  the  case.  Taylor  et  al.  v. 
Brown,  5  Cranch,  234 ;  2  Cond.  Rep.  235. 

193.  The  locator  of  a  warrant  undertakes 
himself  to  find  waste  and  unappropriated  land, 
and  his  patent  issues  upon  his  own  information 
to  the  government,  and  at  his  own  risk.  He 
cannot  he  considered  as  a  purchaser  without  no- 
tice.    Ibid. 

194.  Where  a  patent  was  issued  for  a  large 
tract  of  land,  ancl  by  subsequent  conveyances 
the  patentee  sold  small  parts  of  the  said  land 
within  the  bounds  of  the  original  survey,  it  has 
been  decided  by  the  courts  of  Kentucky,  that 
the  party  offering  in  evidence  a  conveyance  of 
the  large  body  held  under  the  patent  containing 
e.xceptions  of  the  parts  disposed  of,  is  bound,  in 
an  action  of  ejectment,  to  show  that  the  trespass 
proved  is  without  the  limits  of  the  land  sold  or 
excepted.  Hawkins  v.  Barney's  Lessee,  5  Peters, 
457. 

195.  A  patent  was  issued  by  the  governor  of 
Kentucky,  for  a  tract  of  land  containing  eighteen 
hundred  and  fifty  acres  by  survey,  &c.,  describ- 
ing the  boundaries.     The  patent  describes  the 


exterior  lines  of  the  whole  tract,  after  which  the 
following  words  are  used  :  "  including  within  the 
said  bounds  five  hundred  and  twenty-two  acres 
entered  for  John  Preston,  four  hundred  and 
twenty-five  acres  for  William  Garrard:  both 
claims  have  been  excluded  in  the  calculation  of 
the  plot  with  its  appurtenances,  &c."  Patents 
of  this  description  are  not  unfrequent  in  Ken- 
tucky. They  have  always  been  held  valid  so 
far  as  respected  the  land  not  excluded,  but  to 
pass  no  legal  title  to  the  land  e.xcluded  from  the 
grant.  The  words  manifest  an  intent  to  except 
the  lands  of  Preston  and  Garrard  from  the  patent. 
The  government  did  not  mean  to  convey  to  the 
patentee  lanils  belonging  to  others,  by  a  grant 
which  recognises  the  title  of  these  others.  If 
the  supreme  court  entertained  any  doubt  on  this 
subject,  those  doubts  would  be  removed  by  the 
construction  which  it  is  understood  has  been  put 
on  this  patent  by  the  court  of  the  slate  of  Ken- 
tucky. Lessee  of  Scott  et  al.  v.  Ratliffe  et  ah,  5 
Peters,  81. 

196.  The  defendants  claimed  under  a  patent 
issued  by  the  governor  of  Kentucky  on  the  3d 
of  January,  1814,  to  John  Grayham,  and  two 
deeds  from  him,  one  to  Silas  Ratliffe,  one  of  the 
defendants,  dated  in  August,  1814,  for  one  hun- 
dred acres,  the  other  to  Thomas  Ovvings,  another 
defendant,  for  four  hundred  acres,  dated  25lh 
of  March,  1816,  and  gave  evidence  conducing  to 
prove  that  they  and  those  under  whom  they 
claimed;  had  a  continued  possession  by  actual 
settlement,  more  than  seven  years  next  before 
the  bringing  of  this  suit.  The  court  instructed 
the  jury,  that  if  they  believed  from  the  evidence 
that  the  defendants'  possession  had  been  for 
more  than  seven  years  before  the  bringing  of  the 
suit,  that  the  act,  commonly  called  the  seven 
years'  limitation  act  of  Kentucky,  passed  in 
1809,  was  a  bar  to  the  plaintiffs'  recovery;  un- 
less they  found  that  the  daughter  of  the  patentee, 
holding  under  a  patent  from  the  state  of  Virginia, 
was  a  feme  covert  when  her  father,  the  patentee, 
died,  or  was  so  at  the  time  the  defendants  ac- 
quired their  titles  by  contract  or  deed  from  John 
Grayham,  the  patentee,  under  the  governor  of 
Kentucky.  The  words,  "at  the  time  the  defen- 
dants acquired  their  title  by  contract  or  deed 
from  the  patentee,  John  Grayham,"  can  apply  to 
those  defendants  only  who  did  so  acquire  their 
title.  The  court  cannot  say  this  instruction  was 
erroneous.     Ibid. 

197.  The  legislature  of  Kentucky  passed  an 
act  by  which  a  defective  entry  on  land  was  made 
perfect.  The  agent  of  the  holder  of  the  defect- 
ive title,  after  having  become  acquainted  with 
its  defect  during  his  agency,  took  out  a  patent 
for  the  land  in  his  own  name.  The  court  held, 
that  the  patent  was  void  against  the  act  of  the 
legislature,  and  the  holder  of  the  patent  was  de- 
creed to  convey  his  legal  title  to  the  claimants 
under  the  law  of  Kentucky.  Ringc  v.  Binns, 
10  Peters,  269. 

198.  Where  in  Kentucky  a  patent  has  issued 
for  lands  which  are  vacant  and  unappropriated, 
the  patentee  acquires  on  the  issuing  of  the  pa- 
tent a  constructive  possession  of  all  the  vacant 
and  unoccupied  lands  included  within  the  lines 
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ol  the  patent.     Barr  v.  Gratz,  4  Wlu-at.  213;  4 
Cond.  Uep.  4'2G. 

200.  Ill  Kentucky  the  courts  of  law  will  not 
look  beyond  the  patent,  but  courts  of  equity  will, 
and  will  ;L?ive  validity  to  the  elder  entry  against 
an  elder  patent.  Fiidcij  v.  M'illiams  et  al.,  9 
Cranch,  164;  3  Cond.  Rep.  331. 

9.  Land  Titles  in  Louisiana. 

201 .  By  the  treaty  of  St.  Ildefonso.  made  on  the 
Isl  of  October,  1800,  Spain  ceded  Louisiana  to 
France ;  and  France,  by  the  treaty  of  Paris, 
signed  the  30th  of  April,  1803,  cede"d  it  to  the 
United  States.  Under  this  treaty,  the  United 
States  claimed  the  countries  between  the  Iber- 
ville and  the  Perdido.  Spain  contended  that 
her  cession  to  France  comprehended  only  that 
territory  which  at  the  time  of  the  cession  was 
denominated  Louisiana,  consisting  of  the  island 
of  New  Orleans,  and  the  country  which  had  been 
originally  ceded  to  her  by  Fiance,  west  of  the 
Mississippi.  The  land  claimed  by  the  plaintifi's 
in  error,  under  a  grant  from  the  crown  of  Spain, 
made  after  the  treaty  of  St.  Ildefonso,  lies  with- 
in the  disputed  territory;  and  this  case  presents 
the  question,  to  whom  did  the  country  between 
the  Iberville  and  Perdido  belong  after  the  treaty 
of  St.  Ildefonso  ?  Had  France  and  Spain  agreed 
upon  the  boumlaries  of  the  retrocedeil  territory 
before  Louisiana  was  acquired  by  the  United 
States,  that  agreement  would  undoubtedly  have 
ascertained  its  limits.  But  the  declarations  of 
France,  made  after  parting  with  the  province, 
cannot  be  admitted  as  conclusive.  In  questions  of 
this  character,  political  considerations  have  too 
much  influence  over  the  conduct  of  nations,  to 
permit  their  declarations  to  decide  the  course  of 
an  independent  government,  in  a  matter  vitally 
interestins  to  itself.  Foster  et  al.  v.  Neilson^  2 
Peters,  254. 

202.  If  a  Spanish  grantee  had  obtained  pos- 
session of  the  land  in  dispute  so  as  to  be  the  de- 
fendant, would  a  court  of  the  United  States 
maintain  his  title  under  a  Spanish  grant,  made 
subsequent  to  the  acquisition  of  Louisiana, 
singly  on  the  principle  that  the  Spanish  con- 
struction of  the  treaty  of  St.  Ildefonso  was  right, 
and  the  American  construction  wrong?  Such  a 
decision  would  subvert  those  principles  which 
govern  the  relations  between  the  legislative  and 
judicial  departments,  and  mark  the  limits  of 
each.     Ibid.  309. 

203.  The  sound  construction  of  the  8th  article 
of  the  treaty  between  the  United  States  and 
Spain,  of  the  22d  of  February,  1829,  will  not 
enable  the  court  to  apply  its  provisions  to  the 
case  of  the  plaintiff.     Ibid.  314. 

204.  The  article  does  not  declare  that  all  the 
grants  made  by  his  Catholic  ilajesty  before  the 
24th  of  January,  1818,  shall  be  valiti  to  the  same 
extent  as  if  the  ceded  territories  had  remained 
under  his  dominion.  It  does  not  say  that  those 
grants  are  hereby  confirmed.  Had  such  been 
its  language,  it  would  have  acted  directly  on  the 
subject,  and  it  would  have  repealed  those  acts 
of  congress  which  were  repugnant  to  it ;  but  its 
language  is,  that  those  grants  shall  be  ratified 
and  confirmed  to  the  persons  in  possession,  &c. 


By  whom  shall  they  be  ratified  and  confirmed? 
This  seems  to  be  the  language  of  contract  ;  and 
if  it  is,  the  ratification  and  confirmation  which 
are  promised  must  be  the  act  of  the  legislature. 
Until  such  act  shall  be  passed,  the  court  is  not 
at  liberty  to  disregard  the  existing  laws  on  the 
subject.     Ibid. 

205.  Congress,  in  order  to  guard  against  impo- 
sition, declared  by  the  law  of  1804.  that  all 
grants  of  land  made  by  the  Spanish  authorities 
in  the  territory  west  of  the  Perdido,  after  the 
date  of  the*  treaty  of  St.  Ildefonso,  should  be 
null  and  void,  excepting  those  to  actual  settlers, 
acquired  before  December  20,  1803.  Garcia  v. 
Lee,  12  Peters,  511. 

206.  The  controversy  in  relation  to  the  country 
lying  between  the  Mississippi  and  the  Perdido 
rivers,  and  the  validity  of  the  grants  made  by 
Spain  in  the  disputed  territory  after  the  cession 
of  Louisiana  to  the  United  States,  were  carefully 
examined  and  decided  in  the  case  of  Foster  & 
Elam  t'.Neilson.  The  supreme  court,  in  that  case, 
decided  that  the  question  of  boundary  between 
the  United  States  and  Spain  was  a  question  for 
the  political  departments  of  the  government :  that 
the  legislative  and  executive  branches  having 
decided  the  question,  the  courts  of  the  United 
States  are  bound  to  regard  the  boundary  deter- 
mined by  them  as  the  true  one  ;  that  grants 
made  by  the  Spanish  authorities  of  lands,  which, 
according  to  this  boundary  line,  belonged  to  the 
United  States,  gave  no  title  to  the  grantees,  in 
opposition  to  those  claiming  under  the  LTnited 
States;  unless  the  Spanish  grants  were  protected 
by  the  subsequent  arrangements  made  between 
the  two  governments;  and  that  no  such  arrange- 
ments were  to  be  found  in  the  treaty  of  1819, 
by  which  Spain  ceded  the  Floridas  to  the  United 
States,  according  to  the  fair  import  of  its  words, 
and  its  true  construction.     Ibid. 

207.  In  the  case  of  Foster  &  Elam  v.  Neilson, 
the  supreme  court  said  that  the  Florida  treaty 
of  1819  declares  that  all  grants  made  before  the 
24th  of  Januarj',  1818,  by  the  Spanish  authori- 
ties, "shall  be  ratified  and  confirmed  to  the  per- 
sons in  possession  of  the  lands,  to  the  same  ex- 
tent that  the  same  grants  would  be  valid,  if  the 
territories  had  remained  under  the  dominion  of 
his  Catholic  Majesty  :"  and  in  deciding  the  case 
of  Foster  &  Elam,  the  court  held,  that  even  if 
this  stipulation  applied  to  lands  in  the  territory 
in  question,  yet  the  words  used  did  not  import  a 
present  confirmation  by  virtue  of  the  treaty  it- 
self, but  that  they  were  words  of  contract: 
"that  the  ratification  and  confirmation  which 
were  promised,  must  be  the  act  of  the  legisla- 
ture; and  until  such  shall  be  passed,  the  court 
is  not  at  liberty  to  disregard  the  existing  laws  on 
the  subject."  Afterwards,  in  the  case  of  the 
United  States  v.  Percheman,  7  Peters,  86,  in  re- 
viewing the  words  of  the  8th  article  of  the  treaty ; 
the  court,  for  the  reasons  there  assigned,  came 
to  a  different  conclusion;  and  held,  that  the 
words  were  words  of  present  confirmation,  by 
the  treaty,  where  the  land  had  been  rightfully 
granted  before  the  cession;  and  that  it  diil  not 

1  need  the  aid  of  an  act  of  congress  to  ratify  and 
I  confirm  the  grant.     This  language   was,  how- 
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ever,  applied  by  the  court,  and  was  intended  to 
apply  to  grants  made  in  a  territory  which  be- 
longed to  Spain  at  the  time  of  the  grant.  The 
case  then  before  the  court  was  one  of  that  de- 
scription. It  was  in  relation  to  a  grant  of  land 
in  Florida,  which  unquestionably  belonged  to 
Spain  at  the  time  the  grant  was  made;  and 
where  the  Spanish  authorities  had  an  undoubted 
right  to  grant,  until  the  treaty  of  cession  in  1819. 
It  is  of  such  grants  that  the  court  speak,  when 
they  declare  them  to  be  confirmed  and  protected 
by  'he  true  construction  of  the  treaty;  and  that 
thi  y  do  not  need  the  aid  of  an  act  of  congress 
to  ratify  and  confirm  the  title  of  the  purchaser. 
The  court  do  not  apply  this  principle  to  grants 
made  within  the  territory  of  Louisiana.  The 
case  of  Foster  &  Elam  v.  Neilson,  must,  in  all 
other  respects,  be  considered  as  affirmed  by  the 
case  of  Percheman ;  as  it  underwent  a  careful 
examination  in  that  case,  and  as  none  of  its 
principles  were  questioned  except  that  referred 
to.     Ibid. 

208.  The  leading  principle  in  the  case  of  Fos- 
ter and  Elam  v.  Neilson,  which  declares  that 
the  boundary  line  determined  on  as  the  true  one 
by  the  political  departments  of  the  government, 
must  be  recognised  as  the  true  one  by  the  judi- 
cial departments,  was,  after  that  case,  directly 
acknowledged  and  affirmed  by  the  supreme 
court,  in  1832,  in  the  case  of  the  United  States 
V.  Arredondo  and  others,  8  Peters,  711 ;  and  this 
decision  was  given  by  the  court,  with  the  same 
information  before  them  as  to  the  meaning  of  the 
Spanish  side  of  the  treaty,  which  is  mentioned 
in  the  case  of  Percheman.     Ibid. 

209.  The  acts  of  the  commissioners  appointed 
to  adjust  and  settle  land  titles  in  Louisiana,  un- 
der the  acts  of  congress  authorizing  and  confirm- 
ing the  same,  are  conclusive  as  to  all  titles  to 
lands  which  have  been  confirmed,  according  to 
the  provisions  of  the  difierent  acts  of  congress 
on  the  subject.  Slrolherv.  Lucasj  12  Peters,  410. 

10.  Land  Titles  in  Maine. 

210.  The  title  to  land  can  be  acquired  and  lost 
only  in  the  manner  prescribed  by  the  law  of  the 
place  where  such  land  is  situate.  United  States 
V.  Jonah  Crosby,  7  Cranch,  1 15  ;  2  Cond.  Rep.  437. 

11.  Land  Titles  in  Maryland. 

211.  A  person  born  in  England,  before  the 
year  177.5,  and  who  always  resided  there,  and 
never  was  in  the  United  States,  is  an  alien  ;  and 
could  not,  in  the  year  1793,  take  land  in  Mary- 
land by  descent  from  a  citizen  of  the  United 
States.  Dau-son-s  Lessee  v.  Godfrey,  4  Cranch, 
321;  2  Cond.  Rep.  124. 

212.  A  grant  of  an  island  by  name,  in  the 
river  Potomac,  superadding  the  courses  and  dis- 
tances of  the  lines  thereof,  which,  on  resurvey, 
were  found  to  exclude  part  of  the  island,  will 
pass  the  whole  island.  Lodge's  Lessee  v.  Lee,  6 
Cranch,  237;  2  Cond.  Rep.  358. 

213.  The  act  of  the  legislature  of  Maryland, 
relative  to  a  devise  of  the  real  estate  of  intes- 
tates in  certain  cases,  in  directing  the  commis- 
sioners when  to  give  deeds  to  purchasers,  has 
this  general  provision;  that  the  commission  and 
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proceedings  thereon  shall  be  rec;t"d  in  toe  pre- 
amble of  the  deed.  Itcertainly  ccald  not  have 
been  intended  that  the  commission,  and  ail  the 
proceedings,  should  be  set  out  in  hdec  verba.  If 
the  substance  of  the  proceeding:-,  is  jeoittd,  it  is 
sufficient.     Thompson  v.  Tohnir,  2  Peters,  167. 

214.  The  law  appears  to  he  settled  in  the 
states,  that  courts  wUl  go  ft'.r  to  sustain  bona  fide 
titles  acquired  under  salsi  made  by  statutes 
regulating  sales  made  by  order  of  orphans' 
courts.  Where  there  has  been  a  fair  sale,  the 
purchaser  will  not  be  bound  to  look  beyond  the 
decree,  if  the  facts  nece:jt.ary  to  give  the  court 
jurisdiction  appear  on  the  face  of  the  proceed- 
ings.    Ibid. 

215.  The  term  "property,"  when  applied  to 
lands,  comprehends  every  species  of  title,  incho- 
ate or  complete.  It  is  supposed  to  embrace 
those  rights  which  lie  in  contract;  those  which 
are  executory,  as  well  as  those  which  are  exe- 
cuted. Soulard  ct  d.  v.  The  United  States,  4  Pe- 
ters, 511. 

12.  Land  Titles  in  3Iississippi. 

216.  Under  the  act  of  congress  of  March  3d, 
1803,  entitled  "an  act  regulating  the  grants  of 
land,  and  providing  for  the  disposal  of  the  lands 
of  the  United  States,  south  of  the  state  of  Ten- 
nessee," such  lands  only  were  authorized  to  be 
offered  for  sale,  as  had  not  been  appropriated  by 
the  previous  sections  of  the  law,  and  certificates 
granted  by  the  commissioners  in  pursuance 
thereof.  A  right,  therefore,  to  a  particular  tract 
of  land,  derived  from  a  donation  certificate  given 
under  that  law,  is  superior  to  the  title  of  any  one 
who  purchased  the  same  land  at  the  public 
sales,  unless  there  is  some  fatal  infirmity  in  the 
certificate,  which  renders  it  void.  Ross  v.  Bar- 
land  et  ah,  1  Peters,  666. 

217.  The  act  of  congress  requires  no  precise 
form  for  the  donation  certificate.  It  is  sufficient 
if  the  proofs  be  exhibited  to  the  court  of  com- 
missioners, to  satisfy  them  of  the  facts  entitling 
the  party  to  the  certificate.  It  is  sufficient  if  the 
consideration,  to  wit,  the  occupancy,  and  the 
quantity  granted,  appears;  nothing  more  is  ne- 
cessary to  certify  to  the  government  the  party's 
right,  or  to  enable  him,  after  it  is  surveyed  by 
the  proper  officer,  to  obtain  a  patent.     Ibid. 

218.  The  2d  section  of  the  act  of  congress  of 
March  3,  1803,  was  intended  to  confer  a  bounty 
on  a  numerous  class  of  individuals  ;  and  in  con- 
struing the  ambiguous  words  of  the  section,  it  is 
the  duty  of  the  court  to  adopt  that  construction 
which  will  best  effect  the  liberal  intentions  of 
the  legislature.     Ibid.  667. 

219.  The  time  when  the  territory  over  which 
this  law  operated  was  evacuated  by  the  Spanish 
troops,  was  very  important ;  as  the  law  was  in- 
tended to  provide  for  those  who  were  actually 
at  that  time  inhabitants  of,  and  cultivated  the 
soil  within  it;  but  whether  it  was  in  1797,  or 
1798,  was  comparatively  unimportant.  The  de- 
cision of  the  commissioners  upon  the  period 
when  the  evacuation  took  place,  is  sufficient; 
and  the  court  are  disposed  to  adopt  the  construc- 
tion of  the  act,  given  by  the  commissioners, 
west  of  Pearl  river,  that  the  evacuation  took 
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place  on  the  30lh  of  March,  1798:  by  which 
persons  coming  witliin  the  objects  of  the  section, 
were  entitled  to  donation  certilicates.     Ibid. 

220.  Congress  have  treated  as  erroneous,  the 
construction  given  to  the  law  by  the  commis- 
.sioners  to  settle  claims  to  lands  east  of  Pearl 
river,  who  have  decided,  that  only  those  who 
settled  on  lands  within  the  territory  in  the  year 
1797,  were  entitled  to  ilonation  certilicates,  and 
who  had  granted  to  others  pre-emption  certifi- 
cates.    JbuL  titiS. 

221.  Th.e  commissioners  appointed  under  the 
act  of  congress  relative  to  claims  to  lands  of  the 
United  States,  south  of  the  stale  of  Tennessee, 
were  authorized  to  hear  evidence  as  to  the  time 
of  the  actual  evacuation  of  the  territory  by  the 
Spanish  troops  ;  and  to  decide  upon  the  fact. 
The  law  g-ave  them  power  to  hear  and  decide 
all  matters  respecting  such  claims,  and  to  deter- 
mine thereon,  according  to  justice  and  equity; 
and  declared  their  deliberations  shall  be  final. 
The  court  are  bound  to  presume  that  every 
fact  necessary  to  warrant  the  certificate,  in  the 
terms  of  it,  was  proved  before  the  commis- 
sioners ;  and  that  con.sequently,  it  was  shown  to 
them,  that  the  final  evacuation  of  the  territory 
by  the  Spanish  troops,  took  place  on  the  30th 
of  March,  1798.     Ibid.' 

13.  Land  Titles  in  3Iissouri. 

222.  The  state  of  Missouri  was  formerly  part 
of  the  territory,  first  of  France,  ne.vt  of  Spain, 
then  of  France,  who  ceded  it  to  the  United 
States  by  the  treaty  of  1803.  in  full  propriety, 
sovereignty  and  dominion,  as  she  had  acquired 
and  held  it;  by  which  this  government  put 
itself  in  place  of  the  former  sovereigns,  and  be- 
came invested  with  all  their  rights,  subject  to 
their  concomitant  obligations  to  the  inhabitants. 
Both  were  regulated  by  the  law  of  nations,  ac- 
cording to  which  the  rights  of  property  are  pro- 
tected, even  in  the  case  of  a  conquered  country; 
and  held  sacred  and  inviolable  when  it  is  ceded 
by  treaty;  with  or  without  any  stipulation  to 
such  effect;  and  the  laws,  whether  in  writing, 
or  evidenced  by  the  usage  and  customs  of  the 
conquered  or  ceded  country,  continue  in  force, 
until  altered  by  the  new  sovereign.  Strother  v. 
Lucas,  12  Peters,  410. 

223.  No  principle  can  be  better  established  by 
the  authority  of  the  supreme  court,  than  •'  that 
the  acts  of  an  officer,  to  whom  a  public  duty  is 
assigned  by  his  king,  within  the  sphere  of  that 
duty,  are  prima  facie  taken  to  be  within  his 
power."'  The  principles  on  which  it  rests,  are 
believed  to  be  too  deeply  founded  in  law  and 
reason,  ever  (o  be  successfully  assailed.  He 
who  would  controvert  a  grant  e.xecuted  by  the 
lawful  authority,  with  all  the  solemnities  re- 
quired by  law,  takes  on  himself  the  burthen  of 
showing  that  the  officer  has  transcended  the 
powers  conferred  upon  him  ;  or  that  the  transac- 
tion is  tainted  with  fraud.     Ibid. 

224.  Where  the  act  of  an  officer  to  pass  the 
title  to  land  according  to  the  Spanish  law,  is  done 
contrary  to  the  written  order  of  the  king,  pro- 
duced at  the  trial,  without  any  e.xplanation  ;  it 


shall  be  presumed  that  the  power  has  not  been 
e.vceeded  :  that  the  act  was  done  on  the  motive 
set  out  therein;  and  according  to  some  order 
known  to  the  king  ami  hisollicers,  though  not  to 
his  subjects:  and  courts  ought  to  reciuire  very 
full  proof,  that  he  had  transcended  his  powers, 
before  they  so  determine  it.     Ibid. 

225.  In  favour  of  long  possession  and  ancient 
appropriation,  every  thing  which  was  done  shall 
be  presumetl  to  have  been  rightfully  done;  and 
though  it  does  not  appear  to  have  been  done, 
the  law  will  presume  that  whatever  was  neces- 
sary has  been  done.     Ibid. 

226.  The  stipulations  of  the  treaty  ceding 
Louisiana  to  the  United  States,  afiording  that 
protection  or  security  to  claims  under  the  French 
or  Spanish  government  to  which  the  act  of  con- 
gress refers,  are  in  the  first,  second,  and  third 
articles.  They  extended  to  all  property  until 
Louisiana  became  a  member  of  the  Union;  into 
which  the  inhabitants  were  to  be  incorporated 
as  soon  as  possible,  "and  admitted  to  all  the 
rights,  advantages  and  immunities  of  citizens  of 
the  United  States."  The  perfect  inviolability  and 
security  of  property  is  among  these  rights.  De- 
lasstis  V.  The  United  States,  9  Peters,  117. 

227.  The  right  of  property  is  protected  and  se- 
cured by  the  treaty,  and  no  principle  is  better 
settled  in  this  country,  than  that  an  inchoate  title 
to  lands  is  property.  This  right  would  have  been 
.sacred,  independent  of  the  treaty.  The  sove- 
reign who  acquires  an  inhabited  countr)-,  ac- 
quires full  dominion  over  it;  but  this  dominion 
is  never  supposed  to  divest  the  vested  rights  of 
individuals  to  property.  The  language  of  the 
treaty  ceding  Louisiana,  excludes  any  idea  of  in- 
terfering with  private  property.     Ibid. 

228.  On  the  18th  of  April,  1802,  the  lieute- 
nant-governor of  Upper  Louisiana  granted  sixteen 
hundred  arpentsof  land  near  certain  rivers  named 
in  the  grant,  with  directions  to  survey  the  same 
in  a  vacant  place  of  the  royal  domain ;  but  no 
survey  was  made  before  the  cession  of  Louisiana 
to  the  United  States.  By  the  Court: — As  the 
grant  contained  no  description  of  the  land 
granted,  and  was  not  located  within  the  time 
prescribed  by  the  act  of  congress  of  the  10th  of 
March,  1804,  it  comes  directly  within  the  point 
decided  by  the  supreme  court  in  the  case  of 
John  Smith  T.,  and  cannot  be  confirmed.  Wher- 
ry v.  The  United  States,  10  Peters,  338. 

229.  In  repeated  decisions,  the  supreme  court 
have  affirmed  the  authority  of  local  governors, 
under  the  crown  of  Spain,  to  grant  land  in  Lou- 
isiana, before  the  same  was  ceded  by  Spain  to 
France  :  and  the  court  have  also  affirmed  the 
validity  of  descriptive  grants,  though  not  sur- 
veyed "before  the  11th  of  March,  1804,  in  Mis- 
souri, and  the  24th  of  January,  1818,  in  Florida. 
Mackey  v.  The  United  States,  10  Peters,  340. 

230.  A  grant  or  concession  made  by  an  offi- 
cer who  is  by  law  authorized  to  make  it,  carries 
with  it  prima  facie  evidence  that  it  is  within  his 
powers.  No  excess  of  them,  or  departure  from 
them,  is  to  be  presumed.  He  violates  his  duty 
by  such  excess,  and  is  responsible  for  it.  He 
who  alleges  that  an  officer  entrusted  with  an  im- 
portant duty  has  violated  his  instructions,  must 
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show  it.  Delasstcs  v.  The  United  Stales,  9  Peters, 
117. 

231.  The  instructions  of  governor  O'Reilly, 
relative  to  granting  lands  in  Louisiana,  were  con- 
sidered by  the  court,  in  8  Peters,  455.  These 
regulations  were  intended  for  the  general  gov- 
ernment of  subordinate  officers,  and  not  to  con- 
trol and  limit  the  power  of  the  person  from 
whose  will  they  emanated.  The  baron  de  Ca- 
rondelet  must  be  supposed  to  have  had  all  the 
powers  which  had  been  vested  in  Don  O'Reilly, 
and  a  concession  ordered  by  him  is  as  valid  as  a 
similar  concession  directed  by  governor  O'Reilly 
Mould  have  been.     Ibid. 

232.  A  concession  of  land  was  made  by  the 
lieutenant-governor  of  Upper  Louisiana,  at  the 
time  when  the  power  of  granting  lands  was 
vested  in  the  governors  of  provinces.  This 
power  was,  in  1799,  after  the  concession,  trans- 
ferred to  the  intendant-general ;  and  after  this 
transfer,  in  January.  1800.  the  order  of  survey 
of  the  land  was  made  by  the  lieutenant-gover- 
nor. The  validity  of  the  order  of  survey  de- 
pends on  the  authority  of  the  lieutenant-gover- 
nor to  make  it.  The  lieutenant-governor  was 
also  a  sub-delegate,  and  as  such  was  empowered 
to  make  inchoate  grants.  The  grant  was  con- 
firmed. Chouteau'' s  Heirs  v.  The  United  States, 
9  Peters,  137. 

233.  The  transfer  of  the  power  to  make  con- 
cessions of  lands  belonging  to  the  roj-al  domain 
of  Spain,  from  the  governor-general  to  the  in- 
tendant-general. did  not  afTect  the  power  of  the 
sub-delegate,  who  made  this  concession.  The 
order  in  this  case  is  the  foundation  of  title,  and 
is,  according  to  the  act  of  congress  on  the  sub- 
ject of  confirming  titles  to  lands  in  Missouri, 
&c.,  and  the  general  understanding  and  usage 
of  Louisiana  and  Missouri,  capable  of  being  per- 
fected into  a  complete  title.  It  is  property,  ca- 
pable of  being  alienated,  of  being  subjected  to 
debts:  and  is,  as  such,  to  be  held  as  sacred  and 
inviolate  as  other  property.     Ibid. 

234.  A  concession  of  one  league  square  of 
land,  in  Upper  Louisiana,  was  made  by  Don  Ze- 
non  Trudeau,  the  lieutenant-governor  of  that 
province,  to  Auguste  Chouteau,  and  a  decree 
made  by  him  directing  the  surveyor-general  of 
the  province  to  put  him  in  possession  of  the  land, 
and  to  survey  the  same,  in  order  to  enable  Chou- 
teau to  solicit  a  complete  title  thereto  from  the 
governor-general,  who  by  the  said  decree  was 
informed  that  the  circumstances  of  Chouteau 
were  such  as  entitled  him  to  a  grant  of  the  land. 
The  land  was  surveyed,  and  the  grantee  put  in 
full  possession  of  it  on  the  20th  of  December, 
1803.  He  retained  possession  of  it  until  his 
death.  The  objection  to  the  validity  of  the  con- 
cession was.  that  the  petitioner  had  not  as  many 
tame  cattle  as  the  eighth  regulation  of  governor 
O'Reill}',  governor-general  of  Louisiana,  required. 
That  regulation  required  that  the  applicant  for  a 
grant  of  a  league  square  of  land  should  make  it 
appear  that  he  is  possessed  of  one  hundred  head 
of  tame  cattle,  some  horses  and  sheep,  and  two 
slaves  to  look  after  them,  a  proportion  which 
shall  always  be  observed  for  the  grants,  &c.  By 
the  court: — In  the  spirit  of  the  decisions  which 


have  been  heretofore  made  by  the  supreme 
court,  and  of  the  actsof  confirmation  passed  by 
congress,  the  fact  that  the  applicant  possessed 
the  requisite  amount  of  property  to  entitle  him 
to  the  land  he  solicited,  was  submitted  to  the 
oflicer  who  decided  on  the  application ;  and  he 
is  not  bound  to  prove  it  to  the  court,  which 
passes  on  the  validity  of  the  grant.  These  in- 
complete titles  were  transferable,  and  the  as- 
signee might  not  possess  the  means  of  proving 
the  exact  number  of  cattle  in  possession  of  the 
petitioner  when  the  concession  was  made.  The 
grant  was  confirmed.     Ibtd.  147. 

235.  If  the  court  can  trust  the  information  re- 
ceived on  this  subject,  neither  the  governor  nor 
the  intendant-general  has  ever  refused  to  perfect 
an  incomplete  title  granted  by  a  deputy-gover- 
nor or  a  sub-delegate.     Ibid. 

236.  The  regulation  made  by  Don  O'Reilly,  as 
to  the  quantity  of  land  to  be  granted  to  an  indi- 
vidual, is  not  that  no  individual  shall  receive 
grants  for  more  than  one  league  square,  but  that 
no  grant  shall  exceed  a  league  square.  The 
words  of  the  regulation  do  not  forbid  diff'erent 
grants  to  the  same  person ;  and,  so  far  as  the 
court  are  informed,  it  has  never  been  so  con- 
strued.    Ibid. 

14.  Land  Titles  in  New  Jersey. 

237.  A  person  born  in  the  colony  of  New  Jer- 
sey, before  the  year  1775,  and  residing  there 
until  the  year  1777,  but  who  then  joined  the 
British  army,  and  ever  since  adhered  to  the  Bri- 
tish, claiming  to  be  a  British  subject,  and  de- 
manding and  receiving  compensation  from  that 
government,  for  his  loyalty  and  his  sufTerings  as 
a  refugee;  has  a  right  to  take  lands  by  descent, 
in  the  State  of  New  Jersey.  Coxe  v.  M'-Ilvaine, 
4  Cranch,  209;  2  Cond.  Rep.  86. 

238.  Where,  in  a  deed,  the  lands  sold  are  said 
to  contain  "about  so  many  acres,  more  or  less," 
both  the  grantor  and  the  grantee,  consider  those 
words  as  a  representation  of  the  quantity  which 
the  grantee  expects  to  purchase,  and  the  grantor 
expects  to  sell;  and  the  words  "more  or  less," 
are  intended  to  cover  a  reasonable  excess  or  de- 
ficit. Lessee  of  Thomas  v.  Perry,  Peters'  C.  C. 
R.  49. 

239.  A  sheriff's  deed  cannot  be  given  in  evi- 
dence, without  producing  the  judgment  and  ex- 
ecution under  which  the  sale  was  made;  those 
documents  being  necessary  to  show  that  the 
sheriff"  had  authority  to  sell.  Lessee  of  Harts- 
horn ct  al.  V.  Wris,ht  et  ah,  Peters'  C.  C'.  R.  64. 

240.  The  proprietor  of  adjoining  lands,  who 
is  also  owner  of  the  bed  of  the  adjoining  creek, 
may  grant  and  convey  the  bed  of  the  creek, 
separate  from  the  lands  which  bound  it.     Ibid. 

15.  Land  Titles  in  New  Hampshire. 

241.  A  grant  of  a  tract  of  land  in  equal  shares 
to  sixty-three  persons,  to  be  divided  among  them 
in  sixty-eight  equal  parts,  with  a  specific  appro- 
priation of  five  shares,  conveys  only  a  sixty- 
eighth  part  to  each  person.  The  Toicn  of  Paw- 
let  v.  Clarke  et  al,  9  Cranch,  292;  3  Cond.  Rep. 
408. 

242.  If  one  of  the  shares  be  declared  to  be 
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"for  a  plebe  for  the  Church  of  Englaiul  as  by 
law  cstablis^heJj"'  that  share  is  not  holden  in  trust 
by  the  graiitfos  ;  nor  is  it  a  condition  annexed 
to  their  right  or  shares.     Ibid. 

243.  A  grant  to  a  church  at  such  a  place,  is 
good  at  ooinnion  law,  and  vests  the  fee  in  the 
parson  and  his  successors.     Ibtd. 

244.  In  general,  no  grant  can  take  effect  un- 
less there  be  a  sufficient  grantee  then  in  esse, 
capable  of  taking  it.  But  land  at  common  law, 
may  be  granted  to  prius  cases,  before  there  is  a 
grantee  in  existence  competent  to  take  it,  and  in 
such  a  case  the  fee  would  remain  in  abeyance, 
or  be  like  the  ha-ridilas  jacens  of  the  Roman 
law,  in  expectation  of  an  heir.     Ibid. 

16.  Land  Titles  in  New  York. 

245.  Where  one,  having  no  title,  conveys  to 
a  third  person,  who  enters  under  the  convey- 
ance, the  law  holds  him  to  be  a  disseisor.  Brad- 
street  V.  Huntington,  5  Peters,  402. 

246.  That  an  actual  or  constructive  possession 
is  necessary,  at  common  law,  to  the  transmis- 
sion of  a  right  to  lands  is  uncontrovertible.  It  is 
seen  in  the  English  doctrine  of  an  heir's  enter- 
ing in  order  to  transmit  it  to  his  heirs ;  but  what- 
ever be  the  English  doctrine,  and  of  the  other 
states,  as  to  the  right  of  election  to  stand  dis- 
seised, it  is  certain  that  the  New  York  courts 
have  denied  that  right,  both  as  to  devises  and 
common  law  conveyances,  without  the  aid  of  a 
statute  repealing  the  common  law.     Ibid. 

247.  Adverse  possession  is  a  legal  idea,  ad- 
mils  of  a  legal  definition,  of  legal  distinctions; 
and  is  therefore  correctly  laid  down  to  be  a  ques- 
tion of  law.     Ibid. 

248.  Adverse  possession  may  be  set  np  against 
any  title  whatsoever,  either  to  make  out  a  title 
under  the  statute  of  limitations,  or  to  show  the 
nullity  of  a  conveyance  executed  by  one  out  of 
possession.     Ibid. 

249.  The  common  law  generally  regards  dis- 
seisin as  an  act  of  force,  and  always  as  a  tortious 
act;  yet  out  of  regard  to  having  a  tenant  to  the 
precipe,  and  one  promptly  to  do  service  to  the 
lord,  it  attaches  to  it  a  variety  of  leg-al  rights  and 
incidents.     Ibid. 

250.  Where  one  claimed  title  by  an  Indian 
deed,  confirmed  by  an  agent  of  the  British  go- 
vernment, who  could  not  lawfully  confirm  it,  it 
was  held  that  no  other  kind  of  confirmation,  and 
no  other  deed  could  be  set  up  to  help  the  pos- 
session, and  that  any  presumption  of  the  exist- 
ence of  a  deed  was  to  be  confined  to  such  an 
one  as  was  originally  asserted.  Dcnn  ex  dem.  of 
Fisher  v.  Harndcn,  Paine's  C.  C.  R.  55. 

251.  The  seisin  of  lands  belonging  to  the  In- 
dian tribes  is  in  the  sovereign,  and  the  Indians 
are  mere  occupants.  A  purchaser  from  them 
can  acquire  only  the  Indian  title,  and  thej^  may 
resume  it.  and  make  a  different  disposition  of  it. 
Ibid. 

252.  Where  a  proclamation  had  been  made 
by  the  governor  of  New  York,  under  orders  of 
the  king  of  Great  Britain,  that  no  purchases  from 
the  Indians,  of  lands,  should  be  made,  it  was 
held  that  the  purchaser  could  not  acquire  a  right 
of  occupancy.     Ibid. 


253.  Where  one  enters  on  lanti,  having  a  title, 
his  seisin  is  not  bounded  by  the  actual  i)0sses- 
sion,  but  is  coextensive  with  the  title.  But  when 
he  enters  without  title,  his  seisin  is  confined  to 
his  po.<session  by  metes  and  bounds.     Ibid. 

254.  Where  the  quantity  of  a  tract  of  land  is 
given,  as  well  as  the  metes  and  bounds,  the  lat- 
ter will  control  the  location,  although  they  con- 
tain less  than  the  given  (luanlity,  if  they  can  be 
ascertained  with  certainty ;  and  this  rule  aj)plies, 
whether  the  lands  have  been  surveyed  or  not. 
Jackson  v.  Sprague,  Paine's  C.  C.  R.  494. 

255.  Where  the  different  parts  of  a  descrip- 
tion of  the  metes  and  bounds  are  repugnant  to 
each  other,  and  contradictory,  such  parts  are  to 
be  rejectetl,  and  such  retauied  as  will  leave 
enough  clearly  to  designate  the  land  intended 
to  be  conveyed.     Ibid. 

17.  Land  Titles  in  North  Carolina. 

256.  The  first  grant  from  the  state  of  North 
Carolina,  upon  an  entry,  is  valid,  although  issued 
upon  a  duplicate  warrant,  the  original  being  in 
the  hands  of  the  surveyor-general,  although  a 
subsequent  grant  issue  upon  the  original  warrant 
for  the  other  lands.  Blackwell  v.  Patten  ct  al.,  7 
Cranch,  277:  2  Cond.  Rep.  491. 

257.  The  acts  of  assembly  of  North  Carolina, 
passed  between  the  years  1783  and  1785.  inva- 
lidate all  entries,  surveys  and  grants  of  land 
within  the  Indian  territory,  which  now  forms  a 
part  of  the  territory  of  the  state  of  Tennessee. 
But  they  do  not  avoid  entries  commencing  with- 
out the  Indian  boundary,  and  running  into  it,  so  far 
as  respects  that  portion  of  the  land  situate  with- 
out their  territory.  Danforth  v.  Wear,  9  Wheat. 
673:  5  Cond.  Rep.  722. 

258.  The  act  ofNorth  Carolina  of  1784.  author- 
izing the  removing  of  warrants  which  had  been 
located  upon  lands  previously  taken  up,  so  as  to 
place  them  upon  vacant  lands,  did  not  repeal, 
by  implication,  the  previously  existing  laws, 
which  prohibited  surveys  of  land  within  the 
Indian  boundary.  The  lands  to  which  such 
removals  are  made,  must  be  lands  previously 
subjected  to  entry  and  survey.     Ibid. 

259.  Under  the  act  of  North  Carolina  of  1782, 
for  the  relief  of  the  officers  and  soldiers  in  the 
continental  line,  &c.,  the  commissioners  having 
determined  that  the  French  lick  was  within  the 
reservations  of  the  statute,  as  public  property, 
and  having  surveyed  the  said  reservation  in 
1784,  the  same  was  protected  from  individual 
survey  and  location,  although  it  exceeded  the 
quantity  of  six  hundred  and  forty  acres.  The 
French  lick  reservation  has  not  been  since  sub- 
jected to  appropriation,  by  entry  and  survey,  as 
vacant  land,  by  any  subsequent  statute  of  North 
Carolina  or  Tennessee.  Edward's  Lessee  v.  Darby, 
12  Wheat.  206;  6  Cond.  Rep.  521. 

260.  The  act  of  North  Carolina  of  1783,  ch.  2, 
opening  the  land-office,  did  not  prohibit  a  per- 
son from  making  different  entries,  amounting  in 
the  whole  to  more  than  five  thousand  acres,  nor 
from  purchasing  the  rights  acquired  by  entries, 
nor  from  uniting  several  entries  in  one  patent; 
and  such  union  of  several  entries  is  allowed  by 
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the  act  of  1783,  ch.  19.    PoWs  Lessee  v.  Wendall 
et  al,  9  Cranch.  87  ;  3  Cond.  Rep.  286. 

261.  A  patent  is  void  at  law,  if  the  state  had 
no  title,  or  if  the  officer  who  issued  the  patent 
had  no  authority  to  issue  it.    Ibid. 

262.  After  the  cession  of  the  western  terri- 
tory by  North  Carolina  to  the  United  States  in 
1789,  the  state  had  no  right  to  grant  the  lands 
within  the  ceded  territory  to  a  grantee  who  had 
not  an  incipient  title,  before  the  cession.  The 
question  whether  such  incipient  title  existed,  is 
a  question  at  law.     Ibid. 

263.  The  act  of  assembly  of  North  Carolina, 
of  November,  1777,  establishing  offices  for  re- 
ceiving entries  of  claims  for  lands  in  the  several 
counties  of  the  state,  did  not  authorize  entries 
of  lands  within  the  Indian  boundary,  as  defined 
by  the  treaty  of  Holslein,  of  20th  July,  1777. 
The  act  of  April.  1778,  is  a  legislative  explana- 
tion and  amendment  of  the  former  act,  and  no 
title  is  acquired  by  an  entry  contrary  to  those 
laws.  Preston  v.Browder,  1  Wheat.  115;  3  Cond. 
Rep.  508. 

264.  The  acts  of  the  assembly  of  North  Caro- 
lina, passed  between  1783  and  1789,  avoided  all 
entries,  surveys,  and  grants  of  lands,  set  apart  for 
the  Cherokee  nation,  and  no  title  can  be  thereby 
acquired  to  such  lands.  Danfortli's  Lessee  v.  Tho- 
mas, 1  Wheat.  155;  3  Cond.  Rep.  524. 

265.  The  boundaries  of  the  reservation  have 
been  altered  by  successive  treaties  with  the 
Indians,  but  it  seems  that  the  mere  extinguish- 
ment of  their  title  subjects  the  land  to  appro- 
priation unless  expressly  authorized  by  the  legis- 
lature.    Ibid. 

266.  The  validity  of  a  legislative  grant  does 
not  depend  on  its  using  the  technical  terms  used 
in  a  conveyance.  Rutherford  v.  Greene's  Heirs. 
2  Wheat.  196;  4  Cond.  Rep.  83. 

267.  In  the  treaty  of  25th  October,  1795.  with 
the  Cherokees,  the  reservation  of  three  miles 
square  for  a  garrison,  lies  below,  and  not  above 
the  river  Highwassee,  where  the  United  States 
had  a  garrison.  Meigs  et  al.  v.  3f'Clung^s  Lessee, 
9  Cranch,  11  ;  3  Cond.  Rep.  332. 

268.  Where  the  defemiant  in  ejectment  for 
lands  in  North  Carolina,  has  been  in  possession 
under  title  in  himself,  and  those  under  whom  he 
claims,  for  a  period  of  seven  years  or  upwards, 
such  possession  is,  by  the  statute  of  limitations 
of  North  Carolina,  a  conclusive  legal  bar  against 
the  action  by  an  adverse  claimant,  unless  such 
claimant  brings  himself,  by  positive  proof,  within 
some  of  the  disabilities  provided  for  by  that 
statute.  In  the  absence  of  such  proof,  the  title 
shown  by  the  part)'  in  possession  is  so  complete 
as  to  prove,  in  an  action  upon  a  covenant  against 
incumbrances,  that  a  recovery  obtained  by  the 
adverse  claimant,  was  not  by  a  paramount  legal 
title.  Soinerville  V.  Hamilton,  4  Wheat.  230;  4 
Cond.  Rep.  436. 

269.  According  to  the  principles  settled  by  the 
supreme  court  in  numerous  cases  arising  on 
grants,  by  North  Carolina  and  Georgia,  extending 
partly  over  the  Indian  boundary,  the  grant  is 
good,  so  far  as  it  interfered  with  no  prior  rights 
of  others  as  to  whatever  land  was  within  the 
li.ne  established  between  the  state  and  the  Indian 
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territory.     Mitchell  v.  The  United  States,  15  Pe- 
ters, 52. 

18.  Land  Titles  in  Ohio. 
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2.  Warrants,  entries,  and  surveys 1C2 

3.  Patents ltJ4 

1.    GENERAL    PRINCIPLES. 

270.  A  power  to  convey  lands  must  possess 
the  same  requisites,  and  observe  the  same  so- 
lemnities, as  are  necessary  in  a  deed  directly 
conveying  the  lands.  Clarke  v.  Graham,  6  Wheat. 
577;  5  Cond.  Rep.  192. 

271.  A  title  to  lands  can  only  be  acquired  and 
lost,  according  to  the  laws  of  the  state  in  which 
they  are  situate.     Ibid. 

272.  The  laws  of  Ohio  require  all  deeds  of 
land  to  be  executed  in  the  presence  of  two  wit- 
nesses, and  a  deed  executed  in  the  presence  of 
one  witness  only  is  void.     Ibid. 

273.  The  lands  included  within  the  Zanesville 
district,  by  the  act  of  congress  of  the  3d  of 
March,  1803,  ch.  343,  sect.  6,  could  not,  after 
that  date,  be  sold  at  the  Marietta  land-office  of 
the  parish.     Ibid. 

274.  Under  the  reserve  contained  in  the  ces- 
sion act  of  Virginia,  and  under  the  acts  of  con- 
gress of  August  10th,  1790,  ch.  67,  and  of  June 
9th,  1794,  ch.  238,  the  whole  country,  lying  be- 
tween the  Scioto  and  Little  Miami  rivers,  was 
subjected  to  the  military  warrants,  to  satisfy 
which  the  reserve  was  made.  Doddridge  v. 
Thompson,  9  Wheat.  469;  5  Cond.  Rep.  645. 

275.  The  territory  lying  between  two  rivers, 
is  the  whole  country  from  their  sources  to  their 
mouths,  and  if  no  branch  of  either  of  them  has 
acquired  the  name,  exclusive  of  another,  the 
main  branch,  to  its  source,  must  be  considered 
as  the  true  river.     Ibid. 

276.  The  act  of  June  26th,  1812,  ch.  432,  to 
ascertain  the  western  boundary  of  the  tract  re- 
served for  the  military  warrants,  and  which  pro- 
visionally designates  Ludlow's  line  as  the  wes- 
tern boundary,  did  not  invalidate  the  title  to  land 
between  that  line  and  Roberts's  line,  acquired 
under  a  Virginia  military  warrant,  previous  to 
the  passage  of  that  act.     Ibid. 

277.  The  land  between  Ludlow's  and  Ro- 
berts's line,  was  not  withdrawn  from  the  terri- 
tory liable  to  be  surveyed  for  military  warrants, 
by  any  act  of  congress  passed  before  the  act  of 
June  26th,  1812,  ch.  432.     Ibid. 

278.  The  reservation  made  by  the  law  of  Vir- 
ginia, of  1783,  ceding  to  congress  the  territory 
northwest  of  the  river  Ohio,  is  not  a  reservation 
of  the  whole  tract  of  country  between  the  rivers 
Scioto  and  Little  Miami.  It  is  a  reservation  of 
only  so  much  of  it  as  may  be  necessary  to  make 
up  the  deficiency  of  good  lands  in  the  country 
set  apart  for  the  ofTicers  and  soldiers  of  the  Vir- 
ginia line,  on  the  continental  establishment,  on 
the  southeast  side  of  the  Ohio.  The  residue  of 
the  lands  are  ceded  to  the  United  Slates,  as  a 
co.mmon  fund  for  those  states,  who  were,  o 
might  become  members  of  the  Union,  to  be  dis- 
posed of  for  that  purpose.  Jackson  v.  Clarke  et 
al.,  1  Peters,  635. 
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279.  Although  ihe  military  rights  constituted 
the  primary  claim  upon  tin'  trust,  that  claim  was, 
acconlini;  to  llu'  intention  of  the  parties,  so  to  be 
satislied  as  still  to  keep  in  view  the  interests  ot 
the  Union,  which  were  also  a  vital  object  of  the 
trust.  This  was  only  to  be  elleeteil  by  prescrib- 
ing the  timt^  in  which  the  lands  to  be  appropriated 
by  these  claimants,  should  be  separated  from  the 
general  mass,  so  as  to  enable  the  government  to 
apply  the  residue  to  the  general  purposes  of  the 
trust.     Ibid. 

280.  If  the  right  e.visted  in  congress  to  jire- 
scribe  a  time  within  which  military  warrants 
should  be  locatetl,  the  right  to  annex  conditions 
to  its  extension,  follows  as  a  necessary  conse- 
quence.    Ibid. 

2S1.  If  it  be  conceded  that  the  proviso  in  the 
act  of  2d  JNIarch,  1807,  was  not  intended  for  the 
protection  of  surveys  which  were  in  themselves 
absolutely  void  ;  it  must  be  admitted  that  it  was 
intended  to  protect  those  which  were  defective, 
and  which  might  be  avoided  for  irregularity.  If 
this  effect  be  denied  to  the  proviso,  it  becomes, 
itself,  a  nullity.     Ibid. 

282.  Lands  surveyed  are,  under  the  law,  as 
completely  withdrawn  from  the  common  mass 
as  lands  patented.  It  cannot  be  said  that  the 
prohibition,  that  ■•'no  location  shall  be  made  on 
tracts  of  land  for  which  patents  had  previously 
been  issued,  or  which  had  been  previously  sur- 
veyed,"' was  intended  only  for  valid  and  regular 
surveys.  They  did  not  require  legislative  aid. 
The  clause  was  introduced  for  the  protection  of 
defective  entries  and  surveys,  which  might  be 
defeated  by  entries  made  in  quiet  times.     Ibid. 

283.  The  defendant  claimed  the  land  in  con- 
troversy under  a  tax  sale,  which  was  made  by  a 
company  incorporated  by  the  legislature  of  Con- 
necticut, in  1793,  called  "The  proprietors  of  the 
half  million  of  acres  of  land  lying  south  of  lake 
Erie,"  and  incorporated  by  an  act  of  the  legisla- 
ture of  Ohio,  passed  on  the  15th  of  April,  1803, 
by  the  name  of  '•'  The  proprietors  of  the  half 
millioii  of  acres  of  land  lying  south  of  lake  Erie, 
called  the  sufferer's  land."  In  1806,  the  legis- 
lature of  Ohio  imposetl  a  land  tax,  and  authorized 
the  sale  of  the  lands  in  the  state  for  unpaid  taxes, 
giving  to  the  owners  the  right  to  redeem  within 
one  year  after  the  determination  of  their  mino- 
rity. The  act  was  in  force  in  1808.  In  ISOS, 
the  directors  of  the  company,  incorporated  by 
the  legislaturesof  Connecticut  and  Ohio,  assessed 
two  cents  per  acre  on  the  lands  of  the  company, 
for  the  payment  of  the  tax  laid  by  the  state  of 
Ohio,  and  authorized  the  sale  of  those  lands  on 
which  the  assessments  were  not  paid.  The 
lands  purchased  by  the  defendant  were  the  pro- 
perty of  minors  at  the  time  of  the  sale,  they 
having  been  sold  to  pay  the  said  assessments 
under  the  authority  of  the  directors  of  the  com- 
pany. Held,  that  the  sale  of  the  land  under 
which  the  defendant  claimed  was  void.  That 
a  corporation  is  strictly  limited  to  the  exercise 
of  those  powers  which  are  specifically  conferred 
on  it,  will  not  be  denied.  The  exercise  of  the 
corporate  franchise,  being  restrictive  of  indivi- 
dual rights,  cannot  be  extended  beyond  the  letter 
and  spirit  of  the  act  of  incorporation.     From  a 


careful  inspection  of  the  whole  act,  it  clearly 
appears  that  the  incoriwralion  of  the  company- 
was  designed  to  enable  the  proprietors  to  ac- 
complish specific  objects,  and  that  no  more  power 
was  given  than  was  consiilered  necessary  to  at- 
tain these  objects.  The  words,  '-'all  neces.?ary 
expenses  of  the  company,"  cannot  be  construed 
to  enlarge  the  power  to  tax,  which  is  given  for 
sjjecilic  purposes.  A  tax  by  the  state  is  not  a 
necessary  expense  of  the  company,  within  the 
meaning  of  the  act.  Such  an  expense  can  only 
result  from  the  action  of  the  company  in  the  ex- 
ercise of  its  corporate  ])owers.  The  provision 
in  the  tenth  section,  "that  the  directors  shall 
have  power  to  do  whatever  shall  appear  to  them 
to  be  necessary  and  proper  to  be  done  for  the 
well  ordering  of  the  interests  of  the  proprietors, 
not  contrary  to  the  laws  of  the  state,"  was  not 
intended  to  give  unlimited  power,  but  the  ex- 
ercise of  a  discretion  within  the  scope  ot  the 
authority  conferred.  Beaty  v.  The  Lessee  of 
Knowler,  4  Peters,  152. 

284.  It  is  a  fact  of  general  notorieiy.  that  the 
surveys  and  patents  for  lands  within  the  Virginia 
military  district,  contain  a  greater  quantity  of 
land  than  is  specified  in  the  grants.  Parties, 
when  entering  into  a  contract  for  the  purchase 
of  a  tract  of  land  in  that  district,  and  referring 
to  the  patent  for  a  description,  of  course  expect 
that  the  quantity  would  exceed  the  specific 
number  of  acres.  But  so  large  an  excess  as  in 
the  present  case,  eight  hundred  and  seventy-six 
acres,  can  hardly  be  presumed  to  have  been 
within  the  expectation  of  either  party.  And 
admitting  that  a  strict  legal  interpretation  of  a 
contract  would  entitle  the  purchaser  to  the  sur- 
plus, whatever  it  might  be.  it  by  no  means  fol- 
lows that  a  court  of  chancery  will,  in  all  cases, 
lend  its  aid  to  enforce  a  specific  performance 
of  such  a  contract.  King  et  al.  v.  Hamilton,  4 
Peters,  311. 

285.  If  this  large  surplus  of  eight  hundred 
and  seventy-six  acres,  in  a  patent  for  one  thou- 
aiid  five  hundred  and  thirty-three  and  one-third 
acres,  should  be  taken  as  included  in  the  origi- 
nal purchase,  it  might  well  be  considered  a  case 
of  gross  inadequacy  of  price.     Ibid. 

286.  When  there  was  so  great  a  surplus  of 
land  in  the  patent  beyond  that  which  it  called 
for  nominally,  as  that  it  could  hardly  be  pre- 
sumed to  have  been  within  the  view  of  either 
of  the  parties  to  the  contract  of  sale,  the  court 
decreed  a  conveyance  of  the  surplus,  the  vendee 
to  pay  for  the  same  at  the  average  rate  per  acre, 
with  interest,  which  the  consideration  money 
mentioned  in  the  contract  bore  to  the  quantity 
of  land  named  in  the  same.     Ibid. 

287.  As  the  records  of  the  laiid-ofTice  are  of 
great  importance  to  the  country,  and  are  kept 
under  the  official  sanction  of  the  government, 
their  contents  must  always  be  considered,  and 
they  are  always  received  in  courts  of  justice  as 
evidence  of  the  facts  stated.  Gait  v.  Galloway,  4 
Peters,  232. 

288.  Under  the  peculiar  system  of  the  Vir- 
ginia land  law,  as  it  has  been  settled  in  Ken- 
tucky, and  in  the  Virginia  military  district  in 
Ohio,  by  usages  adapted  to  the  circumstances 
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of  the  country,  many  principles  have  been  es- 
tablished, which  are  unknown  to  the  cooimon 
law.  A  lo"8'  coui'se  of  adjudication  has  fixed 
these  principles,  and  they  are  considered  as  the 
settled  rules  by  which  these  military  titles  are 
to  be  governed.     Ibid. 

289.  The  equitable  owners  of  a  tract  of  land 
on  the  Ohio  river  (the  legal  title  to  which  was 
granted  to  John  Cleves  Symmes,  from  whom 
they  had  purchased  the  land  before  the  emana- 
tion of  the  patent  from  the  United  States)  pro- 
ceeded in  January,  1789,  to  lay  out  on  part  of 
the  said  tract  a  town,  now  the  city  of  Cincinnati. 
A  plan  was  made  and  approved  of  by  all  the 
equitable  proprietors,  and  according  to  which 
the  ground  lynig  between  Front  street  and  the 
the  river  was  set  apart  as  a  common,  for  the  use 
and  benefit  of  the  town  for  ever,  reserving  only 
the  right  of  a  ferry ;  and  no  lots  were  laid  out 
on  the  land  thus  dedicated  as  a  common.  After- 
wards, the  legal  title  to  the  lands  became  vested 
in  the  plaintiff  in  this  ejectment,  who,  under  the 
same,  sought  to  recover  the  premises  so  dedi- 
cated to  public  uses.  Held,  that  the  right  of  the 
public  to  use  the  common  in  Cincinnati  must 
rest  on  the  same  principles  as  the  right  to  use 
the  streets;  and  that  the  dedication  made  when 
the  town  was  laid  out,  gave  a  valid  and  indefea- 
sible right  to  the  city  of  Cincinnati.  City  of  Cin- 
cinnati V.  White,  6  Peters,  431. 

290.  The  legul  title  to  lands  in  Ohio  can  only 
be  passed  by  a  proper  conveyance  by  deed,  ac- 
cording to  the  laws  of  that  state.  Morris  v.  Har- 
mer's  Lessee,  7  Peters,  554. 

2.   WARRANTS,   ENTRIES,  AND  SURVEYS. 

291.  A  description  which  will  identify  the 
lands,  is  all  that  is  necessary  to  the  validity  of 
a  grant;  but  the  law  requires  that  an  entry 
should  be  made  with  such  certaintj',  that  sub- 
sequent purchasers  may  be  enabled  to  locate 
the  adjacent  residuum.  31- Arthur  v.  Browder, 
4  Wheat.  488;  4  Cond.  Rep.  517. 

292.  An  entry  was  made  for  one  thousand 
acres  of  land  in  Ohio,  on  Deer  creek,  "  beginning 
where  the  upper  line  of  Ralph  Morgan's  entry 
crosses  the  creek,  running  with  Morgan's  line  on 
each  side  of  the  creek  four  hundred  poles, 
thence  up  the  creek  four  hundred  poles  in  a 
direct  line,  thence  from  each  side  of  the  given 
line  with  the  upper  line  at  right  angles  with  the 
side  lines  for  quantity."  Held,  to  be  a  valid 
entry.     Ibid. 

293.  The  Ohio  and  Little  Miami  rivers  are 
identified  and  notorious  objects.     Ibid. 

294.  But  the  third  creek  above  the  mouth  of 
the  Little  Miami,  is  to  be  taken  according  to  the 
numerical  order  of  the  creeks,  unless  some  other 
stream  has,  by  general  reputation  or  notoriety, 
been  so  considered.     Ibid. 

295.  To  support  an  entrj',  the  party  claiming 
under  it  must  show  that  the  objects  called  for 
are  so  described,  or  are  so  notoriou."^,  that  others, 
by  using  reasonable  diligence,  can  readily  find 
them.  Watts  v.  Lindscyh  Heirs,  7  Wheat.  158; 
5  Cond.  Rep.  261. 

296.  The  following  entry  was  pronounced, 
under  the  circumstances,  to  be  void  for  uncer- 


tainty: "7th  of  August,  1789.  Captain  Ferdi- 
nand O'Neal  enters  one  thousand  acres,  &c.  on 
the  waters  of  the  Ohio,  beginning  at  the  north- 
west corner  of  Stephen  T.  Mason's  entry.  No. 
654,  thence  with  his  line  east  four  hundred 
poles,  north  four  hundred  poles,  west  four  hun- 
dred poles,  south  four  hundred  poles."  The 
entry  of  Stephen  T.  Mason  referred  to,  being  as 
follows:  "7lh  of  August,  1787.  Stephen  T.  Ma- 
son, assignee,  &c.  enters  one  hundred  acres  of 
land  on  part  of  a  military  warrant.  No.  2012,  on 
the  waters  of  the  Ohio,  beginning  six  hundred 
and  forty  poles  north  from  the  mouth  of  the  third 
creek  running  into  the  Ohio,  above  the  mouth 
of  the  Little  Miami  river;  thence  running  west 
one  hundred  and  sixty  poles,  north  four  hundred 
poles,  east  four  hundred  poles,  thence  to  the 
begirniing."     Ibid. 

297.  Cross  creek,  the  stream  which  the  party 
claiming  under  O'Neal's  entry,  assumed  for  the 
beginning  to  run  the  six  hundred  and  forty  poles 
north  from  the  mouth  of  the  third  creek,  as  called 
for  in  Mason's  entry,  not  being  in  fact  numeri- 
cally the  third  creek  above  the  mouth  of  the 
Little  Miami,  and  there  being  no  satisfactory 
proof  that  it  had  acquired  that  designation  by 
reputation,  the  claim  was  pronounced  invalid. 
Ibid. 

298.  Courts  of  equity  consider  an  entry  as  the 
commencement  of  title,  and  will  sustain  a  valid 
entry  against  a  patent  founded  on  a  prior  defec- 
tive entry,  if  issued  after  such  valid  entry  was 
made.  Hoofnagle  v.  Anderson,  7  Wheat.  212;  5 
Cond.  Rep.  271. 

299.  But  they  never  sustain  an  entry  after  the 
date  of  the  patent.     Ibid. 

300.  The  land  law  of  Virginia,  of  1779,  makes 
a  pre-emption  warrant  superior  to  a  treasury  war- 
rant, whenever  they  interfere  with  each  other, 
unless  the  holder  of  the  pre-emption  warrant 
has  forfeited  that  superiority,  by  fading  to  enter 
his  warrant  with  the  surveyor  of  the  county, 
within  twelve  months  after  the  end  of  the  ses- 
sion at  which  the  land  law  was  enacted;  and  on 
that  period  having  expired,  and  being  prolonged 
by  successive  acts,  during  which  time  there  was 
one  interval  between  the  expiration  of  the  law 
and  the  act  of  revival,  the  original  right  of  the 
holder  of  the  pre-emption  warrant  was  pre- 
served, notwithstanding  that  interval,  the  entry 
of  the  holder  of  the  treasury  warrant,  not  hav- 
ing been  made  during  the  same  interval.  Ste- 
phens V.  M-Cargo,  9  Wheat.  502;  5  Cond.  Rep. 
658. 

301.  The  possession  of  a  warrant  has  always 
been  considered  at  the  land-office  in  Ohio,  suf- 
ficient authority  to  make  locations  under  it.  Let- 
ters of  attorney  were  seldom,  if  ever,  given  to 
locators;  because  they  were  deemed  unneces- 
sary.    Gait  V.  Gallotcay,  4  Peters,  332. 

302.  An  entry  could  only  he  made  in  the 
name  of  the  person  to  whom  the  warrant  was 
issued  or  assigned  ;  so  that  the  locator  could  ac- 
quire no  title  in  his  own  name,  except  by  a  re- 
gular assignment.     Ibid. 

303.  When  an  entry  is  surveyed,  its  bounda- 
ries are  designated,  and  nothing  can  be  more 
reasonable  and  iust  than  that  these  shall  limii 
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the  claim  of  the  loc.ilor.    To  permit  him  to  vary  ' 
his  lines,  so  as  to  affect  injiniously  the  rights  of  I 
others  !>ubsequeiitiy  acquired,  would  be  mani- 
festly in  opposition  to  every  principle  of  justice. 

Ibid.  ,    .     ^    ,,.    .   . 

304.  Since  locations  were  made  m  the  Vugniia 
military  district  in  Ohio,  it  has  been  the  practice 
of  locators,  at  pleasure,  to  withdraw  their  war- 
rants, both  before  and  after  surveys  were  exe- 
cuted. This  practice  is  shown  by  tlie  recortls 
of  the  land-otlice,  and  is  known  to  all  who  are 
conversant  with  these  titles.  The  withdrawal 
is  always  entered  on  the  margin  of  the  original 
entry,  as  a  notice  to  subsequent  locators;  and 
no  reason  is  necessary  to  be  alleged  as  a  justifi- 
cation of  the  act.  If  the  first  entry  be  defective 
in  its  calls,  or  if  a  more  advantageous  location 
can  be  made,  the  entry  is  generally  withdrawn. 
This  chanse  cannot  be  made  to  the  injury  of 
the  richts  of  others;  and  the  public  interest  is 
not  affected  by  it.  The  land  from  which  the 
warrant  is  withdrawn,  is  left  vacant  for  subse- 
quent locators;  and  the  warrant  is  laid  else- 
where, on  the  same  number  of  unimproved 
lands.     Ibid. 

305.  An  entry,  or  the  withdrawal  of  an  entry, 
is  in  fact  made  by  the  principal  surveyor,  at  the 
instance  of  the  person  who  controls  the  warrant. 
It  is  not  to  be  presumed  that  this  officer  would 
place  upon  his  records  any  statement  which  af- 
fected the  rights  of  others,  at  the  instance  of  an 
individual  w-ho  had  no  authority  to  act  in  the 
case.  The  facts,  therefore,  proved  by  the  re- 
cords, must  be  received  as  prima  facie  evidence 
of  the  right  of  the  person  at  whose  instance 
they  were  recorded ;  and  as  conclusive,  in  re- 
gard to  such  things  as  the  law  requires  to  be  re- 
corded.    Ibid. 

306.  A  location  made  in  the  name  d  a  de- 
ceased person,  is  void  ;  as  every  other  act  done 
in  the  name  of  a  deceased  person,  must  be  con- 
sidered.    Ibid. 

307.  The  withdrawal  of  an  entry  is  liable  to 
objection,  subject  to  the  rights  which  others  may 
have  acquired  subsequent  to  its  withdrawal  hav- 
ing been  entered  in  the  land-ofTice.  This  is  re- 
quired by  principles  of  justice,  as  well  as  of  law. 

Ibid.  r    u      1    r 

308.  The  land  in  the  possession  of  the  defen- 
dant was  surveyed  under  a  warrant  which  did 
not  authorize  the  entry  of  lands  in  the  reserved 
district.  The  possession  of  the  same  did  not 
bar  the  plaintiff's  action.  Lindsey  et  al.  v.  Mil- 
ler, 6  Peters,  666. 

309.  The  entry  and  survey  of  the  defendant, 
were  made  before  the  deed  of  cession ;  at  the 
time  the  location  was  made,  the  land  in  the  re- 
served district  was  not  liable  to  be  appropriated 
in  satisfaction  of  warrants  granted  by  the  state 
of  Viro-inia,  for  military  services  in  the  state  line. 
Ibid. 

310.  No  act  of  congress  was  passed  subse- 
quent to  the  deed  of  cession,  which  enlarged 
the  rights  of  Virginia  to  the  lands  in  the  military 
contract  beyond  the  terms  of  the  cession. 
Longer  time  has  repeatedly  been  given  for  loca- 
tions, but  no  new  rights  have  been  created.  It 
would  seem,  therefore,  to  follow,  that  when  the 


act  of  1807  was  passeil  for  the  protection  of  sur- 
veys, congress  could  have  designetl  to  protect 
such  surveys  only  as  had  been  made  in  good 
faith;  they' could  not  have  intended  to  sanction 
surveys  made  without  the  shadow  of  authority, 
or  what  is  the  same  thing,  under  a  void  author- 
ity.    Ibid. 

'311.  It  is  essential  to  the  validity  of  an  entry, 
that  it  shall  call  for  an  object  notorious  at  the 
time,  and  that  the  other  calls  shall  have  preci- 
sion. A  survey,  unless  carried  into  grant,  can- 
not aid  a  defective  entry  against  one  made  sub- 
sequently. The  survey,  to  be  good,  must  have 
been  made  in  pursuance  of  the  entry.     Ibid. 

312.  To  cure  defects  in  entries  and  surveys, 
was  the  design  of  the  act  of  1807.  It  was  in- 
tended to  sanction  irregularities  which  had  oc- 
curred without  fraud,  in  the  pursuit  of  a  valid 
title.  Ill  the  passage  of  this  act,  congress  could 
have  had  no  reference  but  to  such  titles  as  were 
embraced  in  the  deed  of  cession.     Ibid. 


3.    PATENTS. 

313.  The  rule  which  prevails  in  Kentucky  and 
Ohio,  as  to  land  titles,  is,  that,  at  law,  the  patent 
is  the  foundation  of  title,  and  neither  party  can 
bring  his  entry  before  the  court:  but  a  junior 
patentee,  claiming  under  an  elder  entry,  may, 
in  chancery,  support  his  equitable  title.  3T-Ar- 
thiir  v.  Browdcr,  4  Wheat.  488;  4  Cond.  Rep. 
.517. 

314.  The  patent  issued  on  a  military  warrant 
under  the  law  of  Virginia,  is  prima  facie  evi- 
dence that  every  prerequisite  of  the  law  was 
complied  with.  Boiddin  and  Wife  v.  3Iassie,  7 
Wheat.  122;  5  Cond.  Rep.  252. 

315.  The  loss  of  a  paper  must  be  established 
before  its  contents  can  be  proved  :  but  where  the 
patent  issues  upon  an  assignment  of  the  warrant, 
and  the  legal  title  is  thus  consummated,  the  as- 
signment [tself  being  no  longer  a  paper  essential 
to'^that  title,  the  sanie  degree  of  proof  of  its  ex- 
istence cannot  be  required  as  if  it  were  relied 
on  as  composing  part  of  the  title.  Clarke  V. 
Graham,  6  Wheat.  577  ;  5  Cond.  Rep.  192. 

316.  Where  there  is  a  strong  degree  of  pro- 
bability that  the  assignment  has  been  lost  or  de 
stroyed  through  accident,  its  non-production,  by 
the  party  claiming  under  it,  ought  not  to  operate 
against  him.  so  as  lo  defeat  his  legal  title.    Ibid. 

°317.  The  original  law  of  Virginia,  which 
authorizes  the  assignment  of  warrants,  did  not 
require  that  it  should  be  made  by  endorsement, 
or  by  an  instrument  annexed  to  the  warrant. 
Ibid. 

318.  A  patent  is  a  title  from  its  date,  and  con- 
clusive against  all  those  whose  rights  did  not 
commence  previous  to  its  emanation.  Hoofnagle 
v.  Anderson,  7  W^heat.  212;  5  Cond.  Rep.  271. 

319.  The  plaintiff  claimed  the  land  in  contro- 
versy, which  was  situated  in  the  Virginia  mili- 
tary'district  in  the  state  of  Ohio,  under  a  patent 
from  the  United  States,  dated  1st  November, 
1824.  founded  on  an  entry  and  survey  executed 
in  that  year.  The  defendants  offered  in  evi- 
dence a  patent  issued  by  the  state  of  Virginia, 
in  March.  1789,  to  Richard  C.  Anderson,  for  the 
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same  land,  which  was  rejected  by  the  court; 
and  they  gave  in  evidence  an  entr}'  and  survey 
of  the  land  made  in  January,  1783,  and  recorded 
on  the  7th  of  April  in  the  same  year,  which 
proved  possession  for  upwards  of  thirty  years. 
The  warrant  under  which  the  defendants'  sur- 
vey was  made,  stated  that  the  services  for  which 
it  issued  were  performed  in  the  Virginia  state 
line,  and  not  on  the  continental  establishment. 
On  the  1st  of  March,  1786.  Virginia  conveyed  to 
the  United  States  the  territory  north-west  of  the 
river  Ohio,  with  the  reservation  of  such  a  por- 
tion of  the  territory  ceded  between  the  rivers 
Sciota  and  Little  Miami,  as  might  be  required 
to  make  up  deficiencies  of  land  on  the  south 
side  of  the  Ohio,  called  the  Green  River  lands, 
reserved  for  the  Virginia  troops  on  continental 
establishment.  The  holders  of  Virginia  war- 
rants had  no  right  to  locate  them  in  the  reserva- 
tion until  the  good  land  on  the  south  side  of  the 
Ohio  was  exhau.sted,  and  it  was  deemed  neces- 
sary that  Virginia  should  give  notice  to  the  gen- 
eral government  when  the  Green  River  lands 
were  exhausted,  which  would  give  a  right  to  the 
holders  of  warrants  to  locate  them  in  the  dis- 
trict north  of  the  Ohio.  Lands  could  be  entered 
in  this  district  only  by  virtue  of  warrants  issued 
by  Virginia  to  persons  who  had  served  three 
years  in  the  Virginia  line  on  the  continental  es- 
tablishment, Lindsey  et  al.  v.  Bliller^  6  Peters, 
666. 

320.  In  May,  1800,  congress  authorized  pa- 
tents to  issue  on  surveys  made  under  Virginia 
warrants,  issued  for  services  on  the  continental 
establishment;  warrants  issued  by  Virginia  for 
services  in  her  state  line,  gave  no  right  to  the 
holder  to  make  an  entry  in  the  reserved  district. 
Ihid. 
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1  .  GENERAL   PRINCIPLES    AND    LAWS    RELATIVE  TO 
TITLES    TO    LANDS   IN    PENNSYLVANIA. 

321.  William  Douglass,  for  services  rendered 
in  the  war  between  England  and  France  prior  to 
1763,  acquired  a  right  to  five  thousand  acres  of 
unappropriated  land  in  America,  and  assigned 
the  said  right  to  Simms,  the  plaintiff,  who  after- 
wards obtained  a  warrant  from  the  state  of  Vir- 
ginia under  the  right,  and  located  it  on  "  Mon- 
tour's Island,"  and  thus  acquired  a  complete 
equitable  title  to  the  same.  Montour's  Island, 
by  the  convention  of  boundary  between  Penn- 
sylvania and  Virginia,  was  acknowledged  to  be 
a  part  of  the  former  state.  In  the  articles  of  the 
convention  between  the  two  stales,  the  rights  ac- 
quired by  individuals  from  either  state  were 
"saved  and  confirmed."  Hcld^  that  by  the  con- 
firmation. Simms  obtained  a  title  as  effectual  as 
any  patent  could  have  been,  the  convention 
having  been  subsequently  ratified  by  an  act  of 
the  legislature  of  Pennsylvania.     The  terms  in 


the  same  must  be  expounded  favourably  for 
those  rights,  so  that  titles  before  substantially 
good,  should  not,  after  a  change  of  jurisdiction, 
be  defeated  or  questioned  for  formal  defects 
SimnVs  Lessee  v.  Irvine,  3  Dall.  425 ;  1  Cond.  Rep. 
198. 

322.  Under  the  act  of  the  legislature  of  Penn- 
sylvania of  3d  April,  1792,  entitled  •'  an  act  for 
the  sale  of  vacant  land  within  the  common- 
wealth," the  grantee,  by  warrant,  of  a  tract  of 
land  lying  north  and  west  of  the  rivers  Ohio  and 
Alleghany,  and  Conewango  creek,  who  by  force 
of  arms  of  the  enemies  of  the  United  States  was 
prevented  from  settling  and  improving  the  said 
land  for  the  space  of  two  years  from  the  date  of 
his  warrant,  but  during  that  time  persisted  in 
endeavours  to  make  such  settlement,  is  excused 
from  making  such  actual  settlement  as  is  de- 
scribed in  the  ninth  section  of  the  article ;  and 
the  warrant  vests  in  such  grantee  a  fee  simple 
absolutely,  and  freed  from  the  condition  of  set- 
tlement. This  is  a  contract,  ^id,  although  a 
state  is  a  party,  it  ought  to  be  construed  accord- 
ing to  those  well  established  principles  which 
regulate  contracts  generally.  Huidekoper^s  Les- 
see V.  Douglas,  3  Cranch,  1 ;   1  Cond.  Rep.  446. 

323.  The  state  is  in  the  situation  of  a  person 
who  has  held  forth  to  the  world  the  conditions 
on  which  he  is  willing  to  sell  his  property.  If 
he  should  couch  his  propositions  in  such  ambi- 
guous terms  as  that  they  might  be  understood 
differently,  in  consequence  of  which  sales  were 
made  and  the  purchase-money  paid,  he  would 
come  with  an  ill  grace  into  court  to  insist  on  a 
latent  and  obscure  meaning,  which  wonld  give 
him  back  his  property,  and  permit  him  to  retain 
the  purchase-money.  All  those  principles  of 
equity  and  of  fair  dealing,  which  constitute  the 
basis  of  judicial  proceedings,  require  that  courts 
should  lean  against  such  a  construction.     Ibid. 

324.  The  act  of  Pennsylvania  of  1779,  '-'for 
vesting  the  estates  of  the  late  proprietaries  of 
Pennsylvania,  in  this  commonwealth,"  did  not 
confiscate  lands  of  the  proprietaries  which  were 
within  the  lines  of  manors;  nor  were  the  same 
confiscated  by  the  act  of  1781,  for  establishing  a 
land-office.  Kirk  v.  Smith,  9  Wheat.  241;^  5 
Cond.  Rep.  594. 

325.  The  statute  of  limitations  of  Pennsylva- 
nia, of  1705,  is  inapplicable  to  an  action  of  eject- 
ment, brought  to  enforce  the  unpaid  purchase- 
money  for  lands  of  the  proprietaries  within  the 
manors  for  which  warrants  had  issued.  Nor  is 
the  statute  of  limitations  of  1785  a  bar  to  such 
an  action.     Ibid. 

326.  No  valid  title  can  be  derived  from  a  state 
to  lands  beyond  its  own  territorial  limits,  and 
within  the  territorial  limits  of  another  state. 
Vanhorne''s  Lessee  v.  Dorrance,  2  Dall.  304,  309. 

327.  Artificial  or  natural  boundaries  called  for, 
control  a  call  for  course  and  distance.  Barclay 
and  others  v.  HowelVs  Lessee,  6  Peters,  498. 

328.  An  unmolested  possession  for  thirty  years 
would  authorize  the  presumption  of  a  grant. 
Under  peculiar  circumstances,  a  grant  has  been 
presumed  from  a  possession  less  than  the  number 
of  years  required  to  bar  the  action  of  ejectment 
by  the  statute  of  limitations.     Ibid. 
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329.  By  the  common  law,  the  fee  in  the  soil 
remains  ni  the  original  owner  where  a  public 
road  is  niaJe  upon  it,  but  the  use  of  the  road  is 
'v^  the  public.  The  owner  parts  with  this  use 
only ;  for  if  the  road  should  be  vacated  by  the 
public,  he  resumes  the  exclusive  possession  of 
the  ground  ;  and  while  it  is  used  as  a  highway, 
he  is  entitled  to  the  timber  and  grass  which  may 
grow  upon  the  surface,  and  to  all  minerals  which 
may  be  found  below  it.  He  may  bring  an  action 
of  trespass  agninst  any  one  who  obstructs  the 
road.     Ihid. 

330.  Where  the  proprietor  of  a  town  disposes 
of  all  his  interest  in  it,  he  would  seem  to  stand 
in  a  dilTerent  relation  to  the  right  of  soil,  in 
regard  to  the  streets  and  alleys  of  the  town, 
from  the  individual  owner  over  whose  soil  a 
public  road  is  established,  and  who  continues  to 
hold  the  land  on  both  sides  of  it.  Whether  the 
purchasers  of  town  lots  are,  in  this  respect,  the 
owners  of  the  soil  over  which  the  streets  and 
alleys  are  laid  ^s  appurtenant  to  adjoining  lots, 
query  1     Ibid. 

331.  A  tract  of  land  situated  in  that  part  of 
the  state  of  Pennsylvania,  which,  by  the  com- 
pact with  the  state  of  Virginia,  of  1780,  was  ac- 
knowledged to  be  within  the  former  stale,  was 
held  under  the  provisions  of  an  act  of  assembly 
of  Virginia,  passed  in  1779,  by  which  actual 
bona  fide  settlers,  prior  to  1778,  were  declared 
to  be  entitled  to  the  land  on  which  the  settle- 
ment was  made,  not  e.xceeding  four  hundred 
acres.  The  settlement  was  made  in  1772.  Of 
this  tract,  in  the  year  1786,  a  survey  was  made, 
and  returned  into  the  land-office  of  Pennsylvania, 
and  a  patent  was  granted  for  the  same.  The 
title  set  up  by  the  defendants  in  the  ejectment 
was  derived  from  two  land-warrants  from  the 
land-office  of  Pennsylvania,  dated  in  1773,  under 
which  surveys  were  made  in  1778.  and  on  which 
patents  were  issued  on  the  9th  of  March,  1782. 
The  compact  confirms  private  property  and  rights 
existing  previous  to  its  date,  under  and  founded 
on.  and  recognised  by  the  laws  of  either  state, 
falling  within  the  other,  preference  being  given 
to  the  elder  or  prior  right,  subject  to  the  payment 
of  the  purchase-money  required  by  the  laws  of 
the  state  in  which  they  might  be,  for  such  lands. 
Held,  that  the  title  derived  under  the  V^irginia 
law  of  1779,  and  afterwards  perfected  by  the 
patent  from  Pennsylvania,  in  1788,  was  a  valid 
title,  and  superior  to  that  asserted  under  the 
warrants  of  1773,  and  the  patent  founded  on 
them,  and  issued  in  1782.  Marlait  v.  Silk  el  al., 
11  Peters,  1. 

332.  The  supreme  court  adopts  the  decisions 
of  state  courts,  when  applicable  to  titles  to  lands, 
but  when  suchtitlesdepend  on  compacts  between 
the  states  of  the  Union,  the  rule  of  decision  is 
not  to  be  collected  from  the  decisions  of  the 
courts  of  either  state,  but  is  one  of  an  interna- 
tional character.     Ibid. 

333.  A  court  of  equity  will  not  compel  the 
performance  of  a  parol  agreement  to  convey 
lands,  in  a  case  in  which  he  who  asks  the  assist- 
ance of  the  court  is  charged  with  unfair  conduct 
in  relation  to  the  contract  which  he  seeks  to  en- 
force, but  will  turn  the  party  away  from  that 


forum,   and   leave    him  to   his   legal   remedy. 
TItompsnn  v.  Tod,  Peters'  C.  C.  li.  380. 

334.  To  constitute  a  settlement  on  lands  in 
"the  new  purchase,"  under  the  act  of  the  legis- 
lature of  1792,  there  must  be  an  occupancy,  ac- 
companied with  a  bona  fide  intention  immedi- 
ately to  reside  upon  the  land,  cither  in  person 
or  by  a  tenant;  and  without  this,  the  improve- 
ment on  the  land  is  of  no  importance.  lialfoiu's 
Lessee  v.  Mcadf,  1  Wash.  C.  C.  R.  18. 

335.  Reputed  boundaries  are  often  proved  by 
the  testimony  of  aged  witnesses,  and  the  hear- 
say evidence  of  such  witnesses  has  been  ad- 
mitted to  establish  the  real  lines  in  opposition  to 
the  calls  of  an  ancient  patent.  Lessee  of  Penn 
V.  Conn,  Peters'  C.  C.  R.  496. 

336.  A  presumption,  that  the  purchase-money 
for  land  has  been  paid  to  the  proprietaries,  can- 
not arise  from  length  of  time,  when  the  claim- 
ant of  the  land  does  not  produce  a  patent,  or 
does  not  show  that  a  patent  has  issued  for  the 
land.     Il)id. 

337.  Where  the  boundaries  of  a  number  of 
tracts  of  land  were  run  and  marked  on  the 
ground,  as  well  as  the  interior  lines,  so  far  as  to 
enable  the  surveyor  to  lay  down  each  particular 
tract  by  protraction,  it  is  sufficient.  Lessee  of 
Browne  v.  Arbunckle,  1  Wash.  C.  C.  R.  484. 

338.  If  an  equitable  estate  has  been  forfeited 
under  the  attainder  laws,  the  legal  estate  will 
not  be  allowed  to  be  set  up  to  bar  a  fair  purcha- 
ser of  the  equitable.  Lessee  of  Delancey  v. 
Bl'-Keen,  1  Wash.  C.  C.  R.  354. 

339.  Mere  possession  of  land,  or  offering  to 
sell  it,  or  even  partial  sales  actually  made,  are 
not  alone  sufficient  to  authorize  a  presumption 
of  ownership ;  for  these  may  be  acts  of  a  tor- 
tious possessor,  or  of  an  agent.     Ibid. 

340.  A  warrant  and  survey,  and  consideration 
money  paid,  is  a  sufficient  title  to  maintain 
ejectment  in  the  circuit  court  of  Pennsylvania. 
Lessee  of  Copley  v.  Biddle,  2  Wash.  C.  C.  R.  354. 

341.  In  an  ejectment  against  any  other  person 
than  the  proprietaries  of  Pennsylvania,  it  is  not 
necessary  to  prove  title  out  of  the  proprietaries, 
if  a  right  of  entry  is  proved.  Lessee  of  Allen  v. 
Lyons,  2  Wash.  C.  C.  R.  475. 

342.  An  ejectment  cannot  be  maintained  on  a 
warrant  without  a  survey,  or  purchase-money 
paid.  Lessee  of  Vanhorn  v.  Chesnut,  2  Wash. 
C.  C.  R.  160. 

343.  A  party  cannot  set  up  a  title  to  land  by 
settlement  prior  to  the  day  stated  for  the  com- 
mencement of  his  settlement,  in  the  warrant  is- 
sued to  him  for  the  land;  but  he  may  prove  the 
land  was  never  in  the  possession  of  the  party 
who  claims  it  from  him  by  right  of  settlement. 
Wells'  Lessee  v.  Wrigkt  et  al,  3  Wash.  C.  C.  R. 
350. 

344.  The  plaintiff  in  ejectment  must  show  a 
legal  right  of  entry  in  general,  and  unless  under 
special  circumstances  the  defendant  should  not 
be  let  in  to  prove  an  equitable  one.  Lessee  of 
Cooper  v.  Galbraith,  3  Wash.  C.  C.  R.  546. 

345.  A  paper  returned  into  the  land-olfice  of 
Pennsylvania  by  a  deputy  surveyor,  and  there 
accepted  as  a  return  of  survey,  which  purported 
to  be  a  draft  of  land  said  to  have  been  surveyed 
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by  an  assistant  to  a  deputy  surveyor,  is  evidence, 
as  it  had  been  received  by  the  land-office.  Du- 
bois V.  Newman,  4  Wash.  C.  C.  R.  74. 

346.  If  the  defendant  sets  up  an  outstanding 
title  in  a  third  person,  he  must  show  it  to  be  a 
legal  subsisting  title,  and  better  than  the  plain- 
tiff's. Lessee  of  Mary  Griffith  v.  Bradshaw,  4 
Wash.  C.  C.  R.  171. 

347.  Improvements  made  by  a  disseisor  or 
trespasser,  on  the  land  of  another,  cannot  give 
him  a  title  to  it,  nor  in  equity,  unless  in  a  case 
of  gross  fraud  on  the  part  of  the  real  owner. 
Lessee  of  Holtzapple  v.  Phillcbaum,  4  Wash.  C.  C. 
R.  365. 

348.  Laches  in  a  warrant  holder  in  perfecting 
his  title,  will  not  affect  him  as  against  the  pro- 
prietary, unless  he  took  advantage  of  it  by  grant- 
ing a  vacating  warrant.  But  a  person  having  a 
legal  title,  who  goes  forward  and  perfects  it,  will 
prevail  against  the  elder  equitable  title,  which 
is  obno.xious  to  the  charge  of  laches;  unless  the 
former  had  notice  of  the  prior  equitable  title : 
and  the  circuit  court  will,  in  ejectment,  notice 
these  titles.     Ibid. 

349.  If  defendant  in  ejectment  do  not  set  up 
a  title  under  the  state,  it  is  not  competent  for 
him  to  allege  negligence  in  the  plaintiff  in  not 
having  surveyed  his  warrant  in  time.  It  is  suf- 
ficient if  the  survey  was  accepted  at  the  land- 
ofRce.  Lessee  of  Fellows  v.  Pcdrick,  4  Wash.  C. 
C.  R.  477. 

350.  The  act  of  Pennsylvania  of  1803,  25lh 
March.  6  Smith's  Laws,  61,  merely  repeals  the 
act  of  the  11th  March,  1800,  3  Smith,  421,  which 
repealed  the  act  of  limitations  of  1785,  after  two 
years  from  the  date  of  the  former  act,  except  as 
to  those  who  should  bring  their  actions  within 
the  two  years:  and  as  to  these,  the  act  of  1800 
continues  in  force,  and  no  person  claiming,  or 
who  has  claimed  title  under  Connecticut,  can, 
at  any  time,  set  up  a  title  by  length  of  posses- 
sion, as  a  bar,  or  as  a  ground  for  recovery  in 
ejectment.     Ibid. 

351.  A  grant  from  the  commonwealth  of  Penn- 
sylvania passes  a  legal  estate  to  the  grantee, 
which  continues  until  undisturbed  by  an  actual 
adverse  possession.  The  title  vests  in  the  grantee 
on  the  return  and  acceptance  of  the  survey  and 
the  payment  of  the  purchase  money ;  and  the 
legal  possession  vests  at  the  same  time.  Lessee 
of  Potts  V.  Gilbert,  3  Wash.  C.  C.  R.  475. 

352.  The  act  of  limitations  does  not  begin  to 
run,  until  the  plaintiff's  lessor  was  ousted,  or 
adversely  kept  out.  The  meaning  of  the  act  of 
the  legislature  of  Pennsylvania,  of  the  26th  of 
March,  1785,  is  this:  If,  at  the  time  passed,  a 
person  was  disseised,  he  was  bound  to  bring  his 
ejectment  within  fifteen  years.  But  if  he  was 
afterwards  disseised,  the  act  of  limitations  which 
would  begin  to  run,  would  not  be  a  bar  in  less 
than  twenty-one  years.  Penn's  Lessee  v.  Ligham, 
3  Wash.  C.  C.  R.  90. 

353.  Adverse  possession  must  continue  in 
point  of  locality  during  twenty-one  years.  A 
possession  of  part  of  a  tract  of  land  short  of 
twenty-one  years,  cannot  be  joined  to  a  posses- 
sion of  another  so  as  to  make  up  the  period. 
The  possession  of  different  intruders  on  the  tract 


of  land,  in  succession,  cannot  be  added  together 
by  the  last  intruder;  so  as  to  make  up  twenty- 
one  years  of  adverse  possession  against  the  real 
owner.  Lessee  of  Potts  v.  Gilbert,  3  Wash.  C.  C. 
R.  475. 

354.  The  possession  of  the  disseisor  to  bar  the 
plaintiff",  can  never  extend  beyond  the  limits  of 
the  particular  spot  upon  which  he  is  seated ; 
and  the  legal  possession  of  the  owner  continues 
unaffected,  as  to  the  residue  of  the  tract,  by 
such  tortuous  possession;  and  his  legal  posses- 
sion revives  the  moment  the  intruder  quits  the 
part  of  the  tract  he  may  have  occupied.   Ibid. 

355.  A  sale  by  one  intruder  to  another,  with- 
out an  exact  definition  of  the  property  conveyed, 
will  not  aid  the  purchaser  in  establishing  a  con- 
tinued adverse  possession.     Ibid. 

356.  To  show  a  title  out  of  the  proprietaries  of 
New  Jersey,  a  grant,  warrant,  and  survey  under 
the  proprietors,  or  length  of  possession  against 
them,  may  be  shown.  Den  ex  dem.  of  Mary 
Gardner  v.  Sharp,  4  Wash.  C.  C.  R.  609. 

357.  A  being  tenant  of  land  in  dispute,  con- 
veys the  same  in  fee  with  a  general  warranty  to 
B,  who  had  a  title  to  the  land  by  a  warrant  and 
survey,  under  the  proprietaries,  and  who,  after 
such  conveyance  by  A  went  into  possession,  and 
retained  it  ever  afterwards.  In  an  ejectment  by 
the  issue  in  tail  of  A  against  B,  the  latter  is  not 
estopped  to  deny  the  validity  of  the  plaintiff's 
title,  and  to  set  up  his  own  paramount  title 
against  him.  Estoppels  operate  equally  and  re- 
ciprocally. The  plaintiff's  claiming  per  formam 
doni;  cannot  be  estopped:  so  neither  can  the 
defendant.     Ibid. 

358.  If  a  man  having  two  titles  to  land,  one 
defeasible,  and  the  other  indefeasible,  and  he 
enters  generally,  the  law  adjudges  that  he  en- 
tered under  his  better  title.     Ibid. 


2.     ENTRIES,    WARRANTS    AND    SURVEYS    OF    LANDS 
IN    PENNSYLVANIA. 

359.  In  Pennsylvania,  payment  of  the  pur- 
chase money  to  the  state,  and  a  survey  of  the 
land,  give  a  legal  right  of  entry,  which  is  suffi- 
cient in  ejectment.  This  having  become,  in  Penn- 
sylvania, an  established  legal  right,  and  having 
incorporated  itself  as  such  with  property  and 
tenures,  must  be  regarded  by  the  common  law 
courts  of  the  United  States,  in  Pennsylvania,  as 
a  ruling  decision.  Simms's  Lessee  v.  Irvine,  3 
Dall.  425;  1  Cond.  Rep.  198. 

360.  A  survey  of  land  appropriated  to  satisfy 
depreciation  certificates,  is  not  void  by  the  pro- 
visions of  the  act  of  assembly  of  Pennsylvania  of 
1785,  although  the  survey  has  not  been  made  by 
going  upon  the  land,  and  running  all  the  lines: 
provided  the  lines  of  the  adjoining  survey  have 
ascertained,  precisely,  the  boundaries  of  the 
tract  in  question,  or  so  many  of  them  as  that  the 
remaining  lines  can  be  laid  down  with  mathe- 
matical certainty.  Lessee  of  Griffith  v.  Tanck- 
houser,  Peters'  C.  C.  R.  418. 

361.  The  tract  of  country  appropriated  by  the 
legislature  of  Pennsylvania  to  satisfy  depreci- 
ation certificates,  having  been  surveyed  by  the 
authority  of  the  state;  it  was  not  required  that 
the  deputy-surveyor  should  run  and  mark  the 
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lilies  of  a  tract  anew,  in  oriler  to  apply  it  to  a  war- 
rant which  came  into  his  hands  afterwanls. 
Ibid. 

362.  A  warrant  for  laud  is,  according  to  the 
long  and  iiiiifoiin  practice,  dated  on  the  ilay  the 
applicalioii  was  made  for  the  land ;  although  it 
is  retained  in  the  otlice  until  the  purchase 
money  is  paid  ;  when,  and  not  before,  it  issues 
to  the  party.     Ibui. 

363.  Tlie  date  of  the  warrant,  and  not  the 
payment  of  the  purchase  money,  is  the  perioil 
from  which  the  two  years  allowed  for  settlement 
of  lauds  in  iho  new  purchase  was  to  run.     Ibid. 

364.  The  courses  and  distances  laid  down  in 
a  survey,  especially  if  it  be  ancient,  are  never. 
in  practice,  considered  conclusive  ;  but  are  liable 
to  be  malenally  changed  by  oral  proof,  or  by 
other  evidence,  tending  to  prove  that  the  docu- 
mentary lines  are  not  those  actually  run.  Conn 
et  al.  V.  Pcnn  ct  al.,  Peters'  C.  C.  R.  496. 

365.  It  is  not  the  lines  reported,  but  the  lines 
which  have  been  actually  run  by  the  surveyor, 
which  vest  in  a  patentee  the  area  included  in 
those  lines.     Ibid. 

366.  Where  the  mistakes  of  a  surveyor  are 
shown  by  satisfactory  proof,  courts  of  law  as  well 
as  courts  of  equity,  look  beyond  the  patent  to 
correct  them.  If  a  mistake  is  apparent  upon  the 
face  of  a  survey,  and  natural  or  artificial  marks, 
or  the  reputation  of  the  neighbourhood,  have  fixed 
the  boundaries  of  the  land  different  from  those 
delineated  in  the  survey,  a  subsequent  location 
is  so  far  atTected  by  the  real  boundaries,  that  a 
court  of  equity  will  not  permit  a  title  derived 
under  such  location,  to  be  set  up  against  the 
owner  of  the  land  intended  to  have  been  located 
by  the  first  survey.     Ibid. 

367.  It  has  always  been  customary,  in  Penn- 
sylvania, to  include  in  surveys  made  untler  the 
grant  specified,  and  to  pay  for  the  exces.s,  at  the 
same  rate  the  original  quantity  was  paid  for. 
This  custom  did  not  extend  to  grants  of  land 
within  the  proprietary  manors.     Ibid. 

368.  Although  the  law  of  Pennsylvania  per- 
mits only  one  warrant  to  issue  to  one  person, 
the  universal  practice  of  the  state,  upon  which 
land  titles  rest,  has  been  different ;  and  one  per- 
son may  take  out  any  number  of  warrants,  in  the 
names  of  different  persons,  who  are  considered 
as  merely  nominal,  and  trustees  for  the  person 
who  pays  for  the  warrants  and  their  execution. 
Lessee  of  Huidekoper  v.  Burrus.  1  Wash.  C.  C. 
R. 109. 

369.  The  practice  in  Pennsylvania  has  been, 
where  one  person  takes  out  a  number  of  warrants 
to  cover  a  large  tract  of  land,  to  describe  par- 
ticularly, in  the  leading  warrant,  the  tract  it  is 
intended  to  cover ;  and  the  other  warrants  are 
generally  made  out  as  adjoining  this  and  each 
other.     Ibid. 

370.  The  uncertainty  of  the  description  in  the 
adjoining  warrants,  is  supplied  by  the  survey; 
and  if  this  act  be  performed,  before  any  adverse 
title  to  the  land  accrues  in  a  third  person,  the 
uncertainty  of  the  warrant  forms  no  objection. 
Ibid. 

371.  Allter,  if,  in  the  mean  time,  another  per- 
son obtains  a  special  warrant  and  survey,  or 


settles  the  tract,  thus  uncertainly  described  ;  for 
in  this  case,  the  snbi^eqnent  survey  of  the  first 
warrant  holdi'r,  would  not  relate  back  to  the 
dale  of  the  warrant,  so  as  to  overreach  the  inter- 
mediate title  tiius  acquired.     Ibid. 

372.  If  the  outlines  of  a  large  tract  of  land  be 
legally  surveyeii,  no  third  person  has  a  right  to 
impeach  the  internal  structure,  or  to  object  that 
any  one  of  the  warrants,  within  the  outlines,  was 
not  properly  surveyed.     Ibid. 

373.  If  a  warrant  be  located  on  one  tract,  and 
it  is  afterwards  lifted  and  located  on  another 
tract,  to  which  no  person  has  in  the  mean  time 
acquired  a  title;  this  is  valid  to  vest  a  title  in 
the  first  locator,  to  the  tract  to  which  the  warrant 
is  removed.  Alitor,  if  an  intermediate  title  has 
been  acquired  ?     Ibid. 

374.  To  make  a  survey  complete,  the  lines 
ought  to  be  run  and  marked  on  the  ground, 
where  necessary;  and  if  not  done,  the  surveyor 
may  afterwards  go  on  the  ground  to  complete  the 
same.  Query,  whether  the  not  running  and 
marking  the  lines  on  the  ground,  invalidates  the 
survey  i     Ibid. 

375.  By  the  practice  of  Pennsylvania,  relative 
to  lands,  if  a  warrant  be  taken  out  for  land  ad- 
joining A  B,  and  it  is  found  that  the  land  adjoin- 
ing A  B  has  been  previously  taken  up ;  it  may 
be  laid  upon  land  adjoining  that  so  held  by  a 
previous  title.  Huidekoper  v.  HTLean,  1  Wash. 
C.  C.  R.  136. 

376.  If  a  warrant  be  issued,  to  resurvey  land, 
which  was  not  legally  surveyed,  it  will  stand  as 
an  original  warrant  of  survey.  Lessee  of  Penns 
V.  Klyne,  1  Wash.  C.  C.  R.  207. 

377.  A  warrant  and  survey,  and  consider- 
ation paid,  gives  a  title  to  land  in  Pennsylvania, 
sufficient  to  maintain  an  ejectment.     Ibid. 

378.  But,  if  the  consideration  be  not  paid,  the 
warrant  holder  has  only  an  equitable  title  to 
compel  a  conveyance  on  payment  of  the  purchase 
money ;  and  he  cannot  recover  in  ejectment,  in 
the  circuit  court,  against  the  proprietaries,  or 
those  who  hold  under  ihem  ;  nor  can  he  defend 
himself,  in  an  action  of  ejectment  brought 
against  him,  by  them.     Ibid. 

379.  The  rule  in  Pennsylvania  is,  that  if  A, 
who  has  a  warrant,  do  not  use  due  diligence  to 
have  it  surveyed,  he  loses  his  priority  against 
another  warrant  holder  who  has  more  vigilance, 
and  who,  without  notice,  obtains  the  first  survey 
Lessee  of  Harry  Gordon  v.  Kerr  el  al.,  1  Wash.  C. 
C.  R.  322. 

380.  The  prevalence  of  the  Indian  war,  before 
the  revolution,  is  no  excuse  for  a  neglect,  by  the 
holder,  to  have  a  warrant  executed,  beyond  the 
period  when  the  war  terminated.     Ibid. 

381.  By  the  common  practice  in  Peruisylvania, 
where  more  than  one  warrant  issues  to  one 
person,  he  uses  the  name  of  a  third  person,  who 
is  considered  merely  as  a  nominal  person ;  the 
title  being  in  him  who  pays  the  money  to  the 
office,  and  obtains  the  warrant.  Lessee  of  James 
V.  Gordon  et  al,  1  Wash.  C.  C.  R.  333. 

382.  Everything  necessary  to  designate  the 
land  covered  by  the  warrant,  so  as  to  prove  it  to 
be  withdrawn  from  the  general  mass  of  pro- 
perty and  appropriated  to  the  use  of  an  indi- 
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vidua],  must  be  proved.     Lessee  of  Browne  v. 
Arbunckle,  1  Wash.  C.  C.  R.  484. 

383.  The  law  does  not  require,  that  in  all 
cases,  and  under  every  possible  circumstance, 
every  line  of  a  survey  should  be  run  and  marked 
on  the  land  ;  much  less  that  the  doing  so  should 
be  material  to  the  vaJKlityof  the  survey.     Ibid. 

384.  The  inceptive  title  of  a  warrant  holder 
for  lands  in  "  the  new  purchase.''  is  a  mere  right 
of  possession,  to  be  consummated  by  a  compli- 
ance with  the  requisites  of  the  law-  and  unless 
they  were  performed,  no  estate  vested  in  him, 
and  he  lost  his  right  of  possession.  Huide/coper 
V.  M-Lean,  1  Wash.  C.  C.  R.  136. 

385.  Upon  a  forfeiture  being  incurred,  by  a 
non-compliance  with  the  terms  of  the  warrant, 
no  third  person  could  enter  on  the  land  ;  no  va- 
cating warrant  could  issue,  as  it  is  provided  by 
the  law,  that  it  can  only  is.sue  to  an  actual  set- 
tler.    Ibid. 

386.  If  the  warrant  for  lands  be  uncertain,  or 
if  it  be  certain,  and  is  laid  in  another  place,  and 
before  the  survey  is  made,  no  third  person  has 
acquired  a  title  to  the  land,  on  which  the  war- 
rant laid;  every  objection  to  a  title  so  derived  is 
done  away.  Lessee  of  Phillips  v.  Wilson,  1 
Wash.  C.  C.  R.  470. 

387.  There  is  no  provision  in  the  act  of  as- 
sembly, which  prevents  the  survey  under  a  war- 
rant for  lands  in  '-the  new  purchase,"  after  two 
years;  unless  such  survey  will  interfere  with  a 
title  previously  acquired.  Lessee  of  Broxvne  v. 
Arbunckle,  1  \Vash.  C.  C.  R.  484. 

388.  The  survey  gives  notice  to  all  subsequent 
purchasers,  and  it  is  only  such  who  can  com- 
plain. Such  a  survey  could  not  affect  the  title 
of  a  person,  who  in  the  meantime  had  acquired 
an  incipient  title  to  the  land,  either  by  warrant 
or  settlement.  Lessee  of  Phillips  v.  Wilson,  1 
Wash.  C.  C.  R.  470. 

389.  If  the  surveyor  has  warrants  to  the 
amount  of  the  land  surveyed,  and  he  includes 
the  whole  in  one  survey,  marking  the  bounda- 
ries of  the  different  surveys;  it  is  nothing  to 
third  persons,  how  the  warrants  are  appropri- 
ated, before  the  mass  of  the  survey  is  returned 
to  the  surveyor-general.     Ibid. 

390.  A  survey  made  by  order  of  the  board  of 
property,  merely  to  mark  the  boundary  of  the 
land  claimed  by  the  person  for  whom  it  was 
made,  and  not  in  execution  of  a  warrant  for  the 
land  :  is  not  such  a  survey  as  will  give  title. 
Wells'  Lessee  v.  Wright  et  al,  2  Wash.  C.  C.  R. 
350. 

391.  There  is  no  principle  of  land  law,  more 
firmly  settled  in  this  and  probably  most  of  the 
states,  in  respect  to  country  lands,  than  this: 
that  where  the  calls  of  a  deed  or  other  instru- 
ment, are  for  natural  or  well  known  artificial  ob- 
jects, both  cau.se  and  distance,  where  inconsis- 
tent with  such  calls,  must  give  way  and  be  dis- 
regarded. This  rule  is  founded  upon  the  sound- 
est reason  and  good  sense,  and  is  equally  so  in 
its  application  to  town  lots.  M-Pherson  v.  Fos- 
ter, 4  Wash.  C.  C.  R.  45. 

392.  In  Pennsylvania,  a  warrant  accompanied 
by  payment  of  the  purchase  money,  and  a  legal 
survey,  confers  upon  the  warrant  holder  a  legal 
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title  sufficient  to  enable  the  holder  of  it  to  main- 
tain an  ejectment.  This  doctrine,  peculiar  per- 
haps to  this  state,  was,  though  not  without  uifH- 
culty,  adopted  by  the  supreme  court  of  the 
United  States,  in  reference  to  Pennsylvania  ti- 
tles, in  the  case  of  Smith  v.  Irwin.  The  circuit 
court  has  always,  since  that  decision,  acted  upon 
the  principle  it  establishes;  but  it  does  not  feel 
either  inclined  or  authorized  to  go  one  step  fur- 
ther. To  complete  the  legal  title,  the  plaintiff 
must  shovv  a  legal  survey.  He  must  produce 
the  survey  regularly  made,  or  at  least  he  must 
prove  by  parol  evidence  or  otherwise,  that  a  sur- 
vey of  the  land  in  dispute  was  actually  made 
for  the  holder  of  the  warrant.  Dubois  v.  New- 
man,  4  Wash.  C.  C.  R.  74. 

393.  If  the  warrant  for  lands  be  special,  that 
is,  sufficient  in  its  calls  to  enable  others  to  locate 
warrants  on  the  adjoining  lands,  it  amounts  to 
an  immediate  location;  and  on  the  payment  of 
the  purchase  money  to  the  state,  a  title  com- 
mences against  the  state,  and  others  who  may 
afterwards  obtain  a  right  to  the  same  land  from 
the  state.  It  is  the  duty  of  the  first  warrant 
holder  to  follow  up  his  right,  and  have  it  sur- 
veyed in  a  reasonable  time,  at  the  peril  of  losing 
his  priority,  by  the  superior  vigilance  of  a  sub- 
sequent locator.     Ibid. 

394.  The  fifth  section  of  the  act  of  assembly 
of  the  3d  April,  1792,  is  confined  to  lands  lying 
north  and  west  of  the  Ohio,  Allegheny,  Cone- 
wango,  and  not  to  lands  in  Luzerne  county,  and 
neither  under  that  act,  or  the  act  of  the  30th 
December,  1786,  or  on  general  principles,  is  a 
survey  of  a  warrant  on  settled  lands  void  ;  but  it 
will  be  good,  if  the  settlement  is  not  followed 
up.     Ibid. 

395.  A  survey  returned  and  accepted,  is,  prima 
facie,  presumed  to  have  been  legally  made,  and 
it  is  for  him  who  says  it  was  not,  to  prove  the 
fact.  In  a  survey  of  adjoining  tracts,  returned 
and  accepted,  it  is  not  necessary  to  produce  the 
original,  or  copies  of  the  surveys  and  coDuected 
plo1s,  unless  so  far  as  they  may  be  necessary  to 
identify  the  land.  Lessee  of  Mary  Griffith  V. 
Bradsllmc,  4  Wash.  C.  C.  R.  171. 

396.  Where  a  man  sets  up  a  settlement  right, 
against  another  settlement  right,  or  against  a 
warrant  and  survey,  he  must  prove  his  settle- 
ment to  be  prior  to  the  opposing  right,  and  con- 
tinuing; or  he  must  content  himself  with  the 
right  of  some  prior  settler,  by  deducing  a  title 
from  him  down  to  himself.     Ibid. 

397.  A  special  warrant  for  land  before  appro- 
priated, is  a  lost  warrant,  but  must  be  laid  as  a 
general  warrant  on  any  other  unappropriated 
land:  and  if  the  surveyor  had  traced  the  lines 
of  a  tract  without  a  warrant,  he  may  without 
going  again  on  the  land,  apply  such  warrant  to 
such'land,  and  the  survey  when  returned,  bears 
date  as  of  the  day  when  the  survey  and  not  the 
application  was  made.  Lessee  of  Torrey  v. 
Beardsly,  4  Wash.  C.  C.  R.  242. 

3.  PATENTS  FOR  LANDS  IN  PENNSYLVANIA. 

398.  A  patent  for  land  lying  in  the  new  pur- 
chase of  Pennsylvania,  is  evidence  that  all  the 
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previous  sti'ps  leailiiig  to  it  have  been  lesularly 
pursued  unless  the  eoiitrary  is  jiioved  by  the 
person  who  impeaches  the  vahdity  of  it.  Les- 
see of  Ihown  V.  CHiUoway,  lVters'"C.  C.  R.  291. 

399.  The  defendantjat  the  time  he  purchased 
and  received  a  conveyance  of  the  hind  in  dis- 
pute from  the  tenant  in  tail,  the  ancestor  of  the 
plaintiir,  hail  a  regular  survey  under  a  warrant 
lor  the  same  laud,  which  survey  had  been  re- 
turned by  the  surveyor-general  to  the  council  of 
the  proprietors,  and  was  by  them  accepted  and 
ordered  to  be  recorded,  and  was  so.  Having 
both  these  titles,  the  defendant  entered  in  1753, 
and  has  ever  since  retainetl  the  possession.  The 
tenant  in  tail  die^l  ii\  1775,  leavuig  a  son,  the  fa- 
ther of  the  plaintili",  who  died  in  1776.  This 
suit  was  brought  about  IS  15.  Held,  that  tliis 
action  is  barred  by  si.vly  years'  posses.sion  under 
the  first,  and  by  thirty  under  the  second,  of  the 
act  of  limitations  of  the  5th  June,  1787.  4  Wash. 
C.  C.  R.  609. 

20.  Land  Titles  in  Tennessee. 

400.  In  the  treaty  of  the  25th  of  October, 
1805,  with  the  Chcrokees,  the  reservation  of 
three  miles  square  for  a  garrison,  hes  below  and 
not  above  the  mouth  of  the  Highwassie,  where 
the  United  States  have  placed  the  garrison. 
Mei<rs  et  al.  v.  3I-Clung's  Lessee,  9  Cranch,  11  : 
3  Cond.  Rep.  232. 

401.  The  act  of  North  Carolina,  1783,  ch.  2, 
opening  the  land-office,  did  not  prohibit  a  person 
from  making  several  different  entries,  amount- 
ing in  the  whole  to  more  than  five  thousand 
acres,  nor  from  purchasing  the  rights  acquired 
by  others  by  entries,  nor  from  uniting  several 
entries  in  one  survey  and  patent;  and  such 
union  of  several  entries  is  allowed  by  the  act  of 
1784.  ch.  19.  PoWs  Lessee  \.Wendal  and  others, 
9  Cranch,  87;  3  Cond.  Rep.  286. 

402.  In  a  patent,  the  obliteration  of  the  con- 
sideration does  not  make  void  the  grant.     Ihid. 

403.  In  Tennessee,  the  younger  patent  on  the 
elder  entry  prevails  over  the  elder  patent  on  the 
younger  entry.  A  patent  justifies  the  presump- 
tion that  all  the  previous  requisites  of  the  law 
have  been  complied  with.     Ibid. 

404.  A  patent  is  void  at  law  if  the  state  had 
no  title,  or  if  the  officer  who  issued  the  patent 
had  no  authority  so  to  do.  In  North  Carolina, 
the  want  of  an  entry  annuls  a  patent.     Ihid. 

405.  After  the  cession  of  land  by  North  Caro- 
lina to  the  United  States,  the  former  had  no  right 
to  grant  those  lands  to  any  other  grantee  who  had 
not  an  incipient  title  before  the  cession.  The 
question,  whether  such  incipient  title  existed,  is 
therefore  open  at  law.     Ihid. 

406.  If  there  is  nothing  in  a  patent  to  control 
the  call  for  course  and  distance,  the  land  must 
be  bounded  by  the  courses  and  distances  of  the 
patent,  according  to  the  magnetic  meridian. 
Course  and  distance  must  yield  to  a  call  for  na- 
tural objects.  MTverh  Lessee  v.  Walker  et  al., 
9  Cranch,  73;  3  Cond.  Rep.  338. 

407.  All  lands  are  supposed  to  have  been  ac- 
tually surveyed,  and  the  intention  of  the  grant 
is  to  convey  the  land  according  to  the  actual 
Burvey.     Ihid. 


408.  The  general  rule  is,  that  remedies  in 
respect  to  real  property  are  to  be  pursued  ao 
cording  to  the  le.\  loci  rei  sitie.  The  acts  of  the 
legislatures  of  Virginia  anil  Tennessee,  are  to  be 
construed  to  give  validity  to  titles  to  lands  in  the 
territory  disputed  between  the  states,  as  they 
had  in  the  slate  granting  the  lands.  The  reme- 
dies are  according  to  the  le.v  fori.  Robinson  v. 
Campbell,  3  Wheat.  212;  4  Cond.  Rep.  235. 

409.  The  act  of  assembly  of  North  Carolina, 
of  November,  1777,  establishing  oliices  for  re- 
ceiving entries  of  claims  for  lands  in  the  several 
counties  of  the  state,  did  not  authorize  entries 
for  lands  within  the  Indian  boundary,  as  defined 
by  the  treaty  of  the  Long  Island  of  Holslon,  of 
the  20th  of  "July,  1777.  Preston  v.  Browder,  1 
Wheat.  115;  3  Cond.  Rep.  508. 

410.  The  act  of  April,  1778,  is  a  legislative 
declaration  explaining  and  amending  the  former 
act,  and  no  title  is  acquired  by  entry  contrary  to 
these  laws.     Ibid. 

411.  Upon  a  full  review  of  all  the  acts  of  the 
legislature  of  North  Carolina  respecting  the 
manner  of  appropriating  their  vacant  lands,  and 
construing  them,  in  pari  materia,  there  is  a  uni- 
form intention  manifested  to  prohibit  and  restrict 
entries  from  being  made  on  lands  within  the 
Indian  boundaries.     Ibid. 

412.  Under  the  laws  of  Tennessee,  where 
lands  are  sold  by  a  summary  proceeding  for  the 
payment  of  taxes,  it  is  e.ssential  to  the  validity 
of  the  sale,  and  of  the  deed  made  thereon,  that 
every  fact  necessary  to  give  the  court  jurisdiction 
should  appear  upon  the  record.  M^Clung  v. 
Ross,  5  Wheat.  116;  4  Cond.  Rep.  603. 

413.  Under  the  statute  of  limitations  of  Ten- 
nessee, the  running  of  the  statute  can  only  be 
stopped  by  actual  suit,  if  the  party  claiming 
under  it  has  peaceable  possession  for  seven  years. 
But  such  possession  cannot  exist,  if  the  party 
having  the  better  right  takes  actual  possession 
in  pursuance  of  his  right.     Ibid. 

414.  One  tenant  in  common  may  oust  his  co- 
tenant,  and  hold  in  severalty ;  but  a  silent  pos- 
session, unaccompanied  by  any  act  amounting 
to  an  ouster,  or  giving  notice  to  the  co-tenant 
that  his  possession  is  adverse,  cannot  be  con- 
strued into  an  adverse  possession.     Ibid. 

415.  The  statute  of  limitations  of  Tennessee 
does  not,  like  other  statutes  of  limitation,  pro- 
tect a  mere  naked  possession,  but  its  operation 
is  limited  to  a  possession  acquired  and  held 
under  a  grant,  or  a  deed  founded  on  a  grant. 
Ihid. 

416.  A  grant  raises  a  presumption  that  every 
prerequisite  to  its  issuing  was  complied  with, 
and  a  warrant  is  evidence  of  the  existence  of  an 
entry ;  but  where  the  entry  has  never  in  fact 
been  made,  and  the  warrant  is  forged,  no  right 
accrues  under  the  act  of  North  Carolina  of  1777, 
and  the  grant  is  void.  PoWs  Lessee  v.  Wendell, 
5  Wheat.  293;  4  Cond.  Rep.  650. 

417.  Where  a  party,  in  order  to  prove  that  there 
were  no  entries  to  authorize  the  issuing  of  the 
warrants,  offered  to  give  in  evidence  certified 
copies  of  warrants,  from  the  same  office,  of  the 
same  dates  and  numbers,  but  to  different  per- 
sons, and  for  different  quantities  of  lands  :  Held, 
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that  this  was  competent  to  prove  the  positive 
fact  of  the  existence  of  the  eiitiies  specitied  in 
the  copies;  but  that  in  order  to  have  a  negative 
eflect  in  disproving  the  entries  alleged  to  be 
spurious,  the  whole  abstract  ought  to  be  pro- 
duced in  court,  or  inspected  under  a  comnfiis- 
sion,  or  the  keeper  of  the  document  examined 
as  a  witness,  from  which  the  court  might  ascer- 
tain the  fact  of  the  non-existence  of  the  con- 
tested entries.     Ibid. 

418.  In  such  a  case,  certificates  from  the  sec- 
retary's office  of  North  Carolina,  introduced  to 
prove  that  on  the  entries  of  the  same  dates  with 
those  alleged  to  be  spurious,  other  warrants  is- 
sued, and  other  grants  were  obtained  in  the 
name  of  various  individuals,  but  none  to  the 
party  claiming  under  the  alleged  spurious  entries, 
is  competent  circumstantial  evidence  to  be  left 
to  the  ]ury.  In  such  a  case,  parol  evidence  that 
the  warrants  and  locations  had  been  rejected  by 
the  entry  taker  as  spurious,  is  inadmissible. 
Ibid. 

419.  It  seems,  that  whether  a  grant  be  abso- 
lutely void,  or  voidable  only,  a  junior  grantee  is 
not,  by  the  law  of  Tennessee,  permitted  to  avail 
himself  of  its  nullity  as  against  an  innocent  pur- 
chaser without  notice.     Ibid. 

420.  It  is  essential  to  the  validity  of  a  grant, 
that  the  thing  granted  should  be  so  described  as 
to  be  capable  of  being  distinguished  from  other 
things  of  the  same  kind.  But  it  is  not  necessary 
that  the  grant  itself  should  contain  such  a  de- 
scription as,  without  the  aid  of  extrinsic  testi- 
mony, to  ascertain  precisely  what  is  conveyed. 
Blake  et  al.  v.  Doherty  et  al,  5  Wheat.  359;  4 
Cond.  Rep.  682. 

421.  Natural  objects  called  for  in  a  grant  may 
be  proved  by  testimony  not  found  in  the  grant, 
but  consistent  with  it.     Ibid. 

422.  The  following  description,  in  a  patent, 
of  the  land  granted,  is  not  void  for  uncertainty, 
but  may  be  made  certain  by  extrinsic  testimony. 
'=A  tract  of  land  in  our  middle  district  on  the 
west  fork  of  Cane  creek,  the  waters  of  Elk  river, 
beginning  at  a  hickor)^,  running  north  one  thou- 
sand poles  to  a  white  oak,  then  east  eight  hun- 
dred poles  to  a  stake,  thence  west  eight  hundred 
poles  to  the  beginning,  as  per  plat  hereunto  an- 
nexed doth  appear."     Ibid. 

423.  The  plat  and  certificate  of  survey  an- 
nexed to  the  patent,  and  a  copy  of  the  entry  on 
which  the  survey  was  made,  are  admissible  in 
evidence  for  this  purpose.     Ibid. 

424.  A  general  plan  made  by  authority,  con- 
formably to  an  act  of  the  local  legislature,  may 
also  be  submitted  with  other  evidence  to  the 
jury,  to  avail,  quantum  valere  potest,  in  ascer- 
taining boundary.     Ibid. 

425.  But  a  demarcation,  or  private  survey, 
made  by  direction  of  a  party  interested  under 
the  grant,  is  inadmissible  evidence,  because  it 
would  enable  the  grantee  to  fix  a  vagrant  grant 
by  his  own  act.     Ibid. 

426.  The  execution  by  a  public  officer  of  the 
power  to  sell  lands  for  the  noii-payment  of  taxes, 
must  be  in  strict  pursuance  of  the  law  under 
which  it  is  made,  or  no  title  is  conveyed.  It  is 
essential  to  the  validity  of  the  sale  of  lands  for 


taxes,  under  the  laws  of  Tennessee,  that  it  should 
appear  on  the  record  of  the  court  by  which  the 
order  of  sale  is  made,  that  the  sheriff  had  re- 
turned that  there  were  no  goods  and  chattels  of 
the  delinquent  proprietor,  out  of  which  the  taxes 
could  be  made.  The  publications  which  by  law 
are  required  to  be  made,  subsequent  to  the  she- 
riff's return,  and  previous  to  the  order  of  sale,  are 
indispensable  preliminaries  to  a  valid  order  of 
sale.  Thatcher  v.  Powell,  6  Wheat.  1 19  ;  5  Cond. 
Rep.  28. 

427.  In  construing  local  statutes  respecting 
real  property,  the  supreme  court  is  governed  by 
the  decisions  of  the  slate  tribunals.     Ibid. 

428.  By  the  statute  of  limitations  of  Tennes- 
see, of  1797,  a  possession  of  seven  years  is  a 
protection  only  when  held  under  a  grant,  or  un- 
der mesne  conveyances  which  connect  it  with 
a  grant.  Walker  v.  Turner,  9  Wheat.  541 :  5  Cond. 
Rep.  668. 

429.  Under  the  statute  of  limitations  of  Ten- 
nessee, of  1797,  ch.  43.  sec.  4,  peaceable  and 
uninterrupted  possession,  claiming  to  hold  the 
land  adverse  to  the  claims  of  all  other  persons, 
for  seven  years,  under  a  grant,  or  deed  of  con- 
veyance founded  upon  a  grant,  gives  a  complete 
title  to  the  person  who  has  the  possession.  Piles 
V.  Bouldin,  11  Wheat.  325;  6  Cond.  Rep.  330. 

430.  Under  the  statute  of  limitations  of  Ten- 
nessee, of  1797,  a  possession  of  seven  years  is  a 
protection  only  when  held  under  a  grant,  or  un- 
der valid  mesne  conveyances,  or  a  paper  title, 
which  are  legally  or  equitably  connected  with  a 
grant;  and  a  void  deed  is  not  such  a  conveyance 
as  that  a  possession  under  it  will  be  protected 
by  the  statute  of  limitations.  Lessee  of  Powell  v. 
Harman,  2  Peters,  241. 

431.  The  plaintiff;  in  the  circuit  court  of  West 
Tennessee,  instituted  an  ejectment  for  a  tract  of 
land  held  under  a  military  land  warrant,  situated 
on  the  south  of  a  line  called  IVIatthews'  line, 
and  south  of  Walker's  line,  the  latter  being 
the  established  boundary  between  Tennessee 
and  Kentucky,  as  fixed  by  a  compact  between 
those  states,  made  in  1820,  by  which  compact, 
although  the  jurisdiction  over  the  territory  to 
the  south  of  Walker's  line  was  acknowledged  to 
belong  to  Tennessee,  the  titles  to  the  lands  held 
under  Virginia  land  warrants,  &c.,  and  grants 
from  Kentucky  as  far  south  as  Matthews'  line, 
were  declared  to  be  confirmed;  the  state  of  Ken- 
tucky having,  before  the  compact,  claimed  the 
right  of  soil  as  well  as  the  jurisdiction  over  the 
territory,  and  granted  lands  in  the  same.  The 
compact  of  1820  was  confirmed  by  congress. 
The  plaintiffs  in  the  ejectment  claimed  the  lands 
under  titles  emanatnig  from  North  Carolina  in 
1786,  1794,  and  1795,  before  the  formation  of 
the  state  of  Tennessee,  and  grants  from  Tennes- 
see in  1809,  1811,  1812.  and  1814,  in  which  the 
lands  were  situated,  according  to  the  boundary 
of  the  state  of  Tennessee,  declared  and  estab- 
lished at  the  time  the  state  of  Tennessee  was 
admitted  into  the  Union.  The  circuit  court  in- 
structed the  jury,  that  the  state  of  Tennessee, 
by  sanctioning  the  compact,  admitted,  in  the 
rriost  solemn  form,  that  the  lands  were  not  within 
her  jurisdiction,  nor  within  the  junsdiction  of 
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North  Carolina  at  the  time  they  were  ^rraiiteil :  i  existence  of  such  a  lease  is  a  fiction,  but  it  is 
ami  that,  coiisoqui'iilly,  the  titles  are  subject  to    iiiiheKl  for  the  purposes  of  justice.     If  it  expire 


the  compact.  lIcUI.  that  the  instructions  of  the 
circuit  court  were  entirely  correct.  Poole's  Les- 
see \.  Flcigcr,  11  Peters,  185. 

432.  By  the  compact  of  1802,  settling  the 
boundary  line  between  Virginia  and  Tennessee, 
and  the  laws  made  in  pursuance  thereof,  it  is 
declared  that  all  claims  and  titles  to  land  de- 
rived under  Virginia  and  Tennessee,  which  have 
fallen  into  the  respective  states,  shall  remain  as 
.secure  to  the  respective  claimants  as  if  derived 
from  the  respective  states  within  whose  boun- 
daries they  have  fallen,  and  shall  not  be  preju- 
diced or  atl'ected  by  the  establishment  of  the 
line.  Where  the  titles  of  both  the  plaintifls  and 
of  the  defendant  were  derived  under  grants  from 
Virginia,  to  lands  which  fell  within  the  boun- 
daries of  Tennessee,  it  was  held  that  a  prior  set- 
tlement right  thereto,  which  would,  in  equity, 
give  the  party  a  title^  could  not  be  asserted  as  a 
title  in  an  action  of  ejectment  brought  in  the  cir- 
cuit court  of  Tennessee.  Robinson  v.  Campbell, 
3  Wheat.  212;  4  Cond.  Rep.  235. 

433.  The  remedies  in  the  courts  of  common 
law  and  equity  in  the  courts  of  the  United  States 
are  to  be,  not  according  to  the  practice  of  state 
courts,  but  according  to  the  principles  of  com- 
mon law  and  equity,  as  distinguished  in  that 
country  from  which  we  derive  a  knowleclire  of 
those  principles.  Consistently  with  this  doc- 
trine, it  may  be  admitted,  that  where,  by  the 
statutes  of  a  state,  a  title  which  would  otherwise 
be  deemed  mere  equitable,  is  recognised  as  a 
legal  title;  or  a  title  which  would  "be  valid  at 
law  is,  under  circumstances  of  an  equitable 
nature,  declared  void,  the  rights  of  the  parties 
in  such  case  may  be  as  fully  considered  in  a 
suit  at  law  in  the  courts  of  the  United  States,  as 
in  any  state  court.     Ibid. 

434.  If  there  is  nothing  in  a  patent  to  control 
the  call  for  course  and  distance,  the  land  must 
be  bounded  by  the  courses  and  distances  of  the 
patent,  according  to  the  magnetic  meridian.  But 
it  is  a  genera]  principle,  that  the  course  and  dis- 
tance must  yield  to  natural  objects  called  for 
in  the  patent.  M-Ivcrs  Lessee  v.  Walker  et  al,  4 
Wheat.  444;  4  Cond.  Rep.  501. 

435.  All  lands  are  supposed  to  be  actually 
surveyed,  and  the  intention  of  the  grant  is  to 
convey  the  land  according  to  the  actual  survey  : 
consequently,  distances  must  be  lengthened  or 
shortened,  and  courses  varied,  so  as  To  conform 
to  the  natural  objects  called  for.     Ibid. 

436.  If  a  patent  refer  to  a  plat  annexed,  and 
if  in  that  plat  a  water  course  be  laid  down  as 
running  through  the  land,  the  tract  must  be  so 
surveyed  as  to  include  the  water  course,  and  to 
conform  as  nearly  as  may  be  to  the  plat,  al- 
though the  lines  thus  run  do  not  correspond 
with  the  courses  and  distances  mentioned  in 
the  patent,  and  although  neither  the  certificate 
of  survey  nor  the  patent  calls  for  that  water 
course.     Ibid. 

437.  A  conveyance  by  the  plaintiff's  lessor, 
during  the  pendency  of  an  action  of  ejectment, 
can  only  operate  upon  his  reversionary  interest! 
and   cannot   extinguish   the  prior  lease.     The 


during  the  pendency  of  a  suit,  the  plaiiitid"  can- 
not recover  his  term  at  law,  without  procuring  it 
to  be  enlargeil  by  the  court,  and  can  j)roceed 
only  for  antecedent  darnaaes.  Robinson  \.  Camp- 
bell, 3  Wheat.  212;  4  Cond.  Rep.  235. 

21.  Land  Titles  in  Vermont. 

438.  Where,  by  a  royal  charter  of  a  town  in 
Vermont,  lands  were  given  to  the  Society  for  the 
Propagation  of  the  Gospel  in  Foreign  Parts,  the 
society  being  named  as  grantees  of  one  share  in 
the  town,  the  court  held  that  this  was  a  plain 
recognition  by  the  crown  of  the  existence  of  the 
corporation,  and  of  its  capacity  to  take  lands. 
Such  a  recognition  would  confer  the  power  to 
take  land,  if  it  had  not  previously  existed.  The 
Society  for  the  Propasation  of  the  Gospel  v.  The 
Town  of  Pau'let,  ifc.,  4  Peters,  480. 

22.  Land  Titles  in  Virginia. 

439.  Lord  Fairfax,  at  the  time  of  his  death, 
had  the  absolute  property,  seisin,  and  possession 
of  the  waste  and  unappropriated  lamls  in  the 
Northern  Neck  of  Virginia.  Fairfax's  Devisee  v. 
Hunter^s  Lessee,  7  Cranch,  603 ;  2  Cond.  Rep.  622. 

440.  An  alien  enemy  may  take  lands  in  Vir- 
ginia by  devise,  and  hold  the  same  until  office 
found.     Ibid. 

441.  The  commonwealth  of  Virginia  could  not 
grant  the  unappropriated  lands  in  the  Northern 
Neck  until  its  title  should  have  been  perfected 
by  possession;  and  the  British  treaty  of  1794 
confirmed  the  title  to  those  lands  in  the  devisee 
of  Lord  Fairfax.     Ibid. 

442.  An  alien  can  take  lands  by  purchase, 
though  not  by  descent,  at  the  common  law;  or, 
in  other  words,  he  cannot  take  it  by  the  act  of 
law,  but  he  may  by  the  act  of  party.  There  is 
no  distinction,  whether  the  purchase  be  by  grant 
or  by  devise;  in  either  case  the  estate  vests  in 
the  alien,  not  for  his  own  benefit,  but  for  the 
benefit  of  the  state.  Or,  in  the  language  of  the 
ancient  law,  he  has  the  capacity  to  take,  but  not 
to  hold  lands;  and  thej'  may  be  seized  into  the 
hands  of  the  sovereign.  Until  the  lands  are  so 
seized,  the  alien  has  complete  dominion  over 
them ;  he  is  a  good  tenant  of  the  freehold  in  a 
prEBcipe  on  a  common  recovery,  and  may  convey 
the  same  to  a  purchaser.     Ib^d. 

443.  It  seems,  indeed,  to  have  been  held,  that 
an  alien  cannot  maintain  a  real  action  for  the  re- 
covery of  lands ;  but  it  does  not  thence  follow 
that  he  may  not  defend,  in  a  real  action,  his 
title  to  the  lands,  aguinst  all  persons  but  the 
sovereign.  In  respect  to  the  general  rights  and 
disabilities  as  to  real  property,  there  is  no  differ- 
ence between  alien  friend.s.  and  alien  eijemies. 
Ibid. 

444.  The  title  acquired  by  an  alien,  by  pur- 
chase, is  not  divested  until  office  found;  this 
principle  is  founded  upon  the  ground,  that  as  the 
freehold  is  in  the  alien,  and  he  is  tenant  to  the 
lord  of  whom  the  lands  are  holden,  it  cannot  be 
divested  out  of  him,  but  by  some  notorious  act, 
by  which  it  may  appear  that  the  freehold  is  ia 
another.     Ibid. 


LAND  TITLES. 


173 


Land  Titles  in  Virginia. 


445.  The  reason  of  the  difference,  why,  when 
an  alien  dies,  the  sovereign  is  seised  with  office 
founti,  is  because  otherwise  the  freehold  would 
be  in  abeyance  ;  as  the  alien  cannot  have  any 
inheritable  blood.  Even  after  office  found,  the 
king  is  not  judged  in  possession,  unless  the  pos- 
session were  then  vacant ;  for  if  the  possession 
were  then  in  another,  the  king  must  enter  or 
seize  by  his  officer,  before  the  possession  in 
deed  shall  be  adjudged  in  him.  Until  the  king 
be  in  possession  by  office  found,  he  cannot  grant 
lands  which  are  forfeited  by  alienage.     Ibid. 

446.  It  is  an  obvious  principle  that  a  grant 
must  describe  the  land  to  be  conveyed,  and  that 
the  subject  granted  must  be  identified  by  the 
description  given  of  it  in  the  instrument  itself. 
The  description  of  the  land  consists  of  the 
courses  and  distances  run  by  the  surveyor,  and 
of  the  marked  trees  at  the  lines  and  corners,  or 
other  natural  objects  which  ascertain  the  very 
land  which  was  actually  surveyed.  Chinowetk 
et  al.  V.  The  Lessee  of  Haskell,  3  Peters,  96. 

447.  If  a  grant  be  made  which  describes  the 
land  granted  by  course  and  distance  only,  or  by 
natural  objects  not  distinguishable  from  others 
of  the  same  kind ;  course  and  distance,  though 
not  safe  guides,  are  the  only  guides  given,  and 
must  be  used.     Ibid. 

448.  The  line  which  forms  the  western  boun- 
dary of  the  land  intended  to  be  granted  was 
never  run  or  marked.  In  his  office  the  surveyor 
assumed  a  course  and  distance,  and  terminated 
the  hue  at  two  small  chesnut  oaks.  But  where 
are  we  to  look  for  those  two  small  chesnut  oaks 
in  a  wilderness  in  which  one  man  takes  up  fifty 
thousand  acres,  and  another  one  hundred  thou- 
sand ?  or  how  are  we  to  distinguish  them  from 
other  chesnut  oaks?  The  guide,  and  the  only 
guide  given  us  by  the  surveyor,  or  by  the  grant, 
is  the  course  and  distance.     Ibid. 

449.  It  is  admitted  that  the  course  and  dis- 
tance called  for  in  a  grant  may  be  controlled  and 
corrected  by  other  objects  of  description,  which 
show  that  the  survey  actually  covered  other 
ground  than  the  lines  of  the  grant  would  com- 
prehend.    Ibid.  98. 

450.  On  a  trial  in  ejectment  for  lands  in  Vir- 
ginia, the  plaintiffs  offered  in  evidence  a  number 
of  entries  of  recent  date,  made  by  the  defen- 
dants, within  the  bounds  of  the  tract  of  land  in 
dispute,  designated  as  "Young's  four  thousand 
acres ;"  and  attempted  to  prove,  by  a  witness, 
that  Young,  when  he  made  the  entries,  had 
heard  of  the  plaintiffs'  claim  to  the  land.  The 
defendants  then  offered  to  introduce,  as  evi- 
dence, official  copies  of  entries  made  by  other 
and  third  persons  since  the  date  of  the  plaintiffs' 
grant;  for  the  purpose  of  proving  a  general 
opinion,  that  the  lands  contained  in  the  plaintiffs' 
survey,  made  under  the  order  of  the  court,  after 
the  commencement  of  the  suit,  were  vacant  at 
the  date  of  such  entries;  and  to  disprove  notice 
to  him  of  the  identity  of  plaintiffs'  claim,  when 
he  made  the  entries  under  which  he  claimed. 
This  evidence  was  unquestionably  irrelevant. 
Stringer  et  al.  v.  The  Lessee  of  Yourig,  3  Peters, 
337. 

451.  Entries  made  subsequent  to  the  plain- 
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tiffs'  claim,  whatever  might  have  been  the  im- 
pression under  which,  they  were  made,  could 
not  possibly  affect  the  title  held  under  a  prior 
entry.     Ibid. 

452.  The  land  law  of  Virginia  directs  that 
within  three  months  after  a  survey  is  made,  the 
surveyor  shall  enter  the  plat  and  certificate 
thereof  in  a  book,  well  bound,  to  be  provided  by 
the  court  of  his  county,  at  the  county  charge. 
After  prescribing  this,  among  other  duties,  the  law 
proceeds  to  enact,  that  any  surveyor  failing  in 
the  duties  aforesaid,  shall  be  liable  to  be  in- 
dicted. The  law.  however,  does  not  declare 
the  validity  of  such  survey  shall  depend  in  any 
degree  on  its  being  recorded.     Ibid.  338. 

453.  The  chief  surveyor  appoints  deputies  at 
his  will ;  and  no  mode  of  appointment  is  pre- 
scribed. The  survey  made  by  his  deputy  is 
examined  and  adopted  by  himself,  and  is  certi- 
fied by  himself,  to  the  register  of  the  land-office. 
He  recognizes  the  actual  surveyor  as  his  deputy 
in  that  particular  transaction  ;  and  this,  if  it  be 
unusual  or  irregular,  cannot  affect  the  grant. 
Ibid.  340. 

454.  Objections,  which  are  properly  over- 
ruled when  urged  against  a  legal  title  in  sup- 
port of  an  equity,  dependent  entirely  on  a  survey 
of  land  for  which  a  patent  had  been  issued  ;  can 
have  no  weight  when  urged  against  a  patent 
regularly  issued  in  all  the  forms  of  law.     Ibid. 

455.  In  Virginia  the  patent  is  the  completion 
of  the  title,  and  establishes  the  performance  of 
every  prerequisite.  No  inquiry  into  the  regu- 
gularity  of  these  preliminary  measures,  which 
ought  to  precede  it,  is  made  in  a  trial  at  law. 
No  case  has  shown  that  it  may  be  impeached 
at  law  ;  unless  it  be  for  fraud, — not  legal  and 
technical,  but  actual  and  positive  fraud,  in  fact, 
committed  by  the  person  who  obtained  it;  and 
even  this  is  questioned.     Ibid. 

456.  It  is  admitted  to  have  been  indispen- 
sably necessary  to  the  plaintiffs'  action  to  show 
a  valid  title  to  the  land  in  controversy ;  and  that 
the  defendants  were  at  liberty  to  resist  the  tes- 
timony by  any  evidence  tending  in  any  degree 
to  disprove  this  identity.  But  the  defendants 
were  not  at  liberty  to  offer  evidence  having  no 
such  tendency,  but  which  might  either  effect  a 
different  purpose,  or  be  wholly  irrelevant.  The 
question  of  its  relevancy  must  be  decided  by  the 
court ;  and  any  error  in  its  judgment  would  be 
corrected  by  an  appellate  tribunal.  The  court 
cannot  perceive  that  the  omission  of  the  sur- 
veyor to  record  the  survey,  or  the  fact  that  the 
survey  was  made  by  a  person  not  a  regular 
deputy,  had  any  tendency  to  prove  that  the  land 
described  in  the  patent  was  not  the  land  for 
which  the  suit  was  instituted.     Ibid.  342. 

457.  The  warrant  for  the  land  in  controversy 
was  entered  with  the  surveyor  of  Monongalia 
county  on  the  7th  of  April,  1784.  At  the  May 
session  of  that  year,  the  general  assembly  of  Vir- 
ginia divided  the  county  of  Monongalia,  and 
erected  a  new  county,  to  take  effect  in  July,  by 
the  name  of  Harrison.  The  land  on  which  the 
plaintifls'  warrant  was  entered,  lay  in  the  new 
county.  The  certificate  of  survey  is  dated  in 
December,  1784;  and,  in  accordance  with  the 
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entry,  states  the  laiul  to  be  in  Moiionijalia.  The 
land  law  in  Viigiina  enacts  that  warrants  shall 
be  IcKlLjed  with  the  surveyor  of  the  county  in 
which  the  lands  he,  and  that  the  party  shall 
direct  the  location  specially  and  precisel)-.  It 
also  directs  despatch  in  the  survey  of  all  lands 
entered  in  the  oll'ice.  No  provision  is  made  for 
the  division  of  a  county  between  the  entry  and 
the  survey.  The  act  estabii^hiu";  the  county  of 
Harrison,  does  not  direct  that  the  surveyor  of 
Monongalia  county  shall  furnish  the  surveyor 
of  Harrison  with  copies  of  the  entries  of  lands 
which  lay  in  the  new  county,  aiu!  with  the 
warrants  on  which  they  were  made.  In  this 
state  of  things  the  survey  of  the  land  in  contro- 
versy was  made  by  the  surveyor  of  INlonongalia; 
the  plat  and  certificate  on  which  the  patent  was 
afterwards  issued,  were  transmitted  to  the  land 
otiice,  and  the  patent  described  the  land  as  in 
Monongalia  county.  No  change  was  made  in  the 
law  until  1788.  This  will  not  annul  the  patent, 
or  deprive  the  unoflending  patentee  of  his  pro- 
perty.    Ibid.  343. 

458.  The  misnomer  of  a  county,  in  a  patent 
for  land,  will  not  vacate  the  patent.  It  will  ad- 
mit of  e.\planation.  and  if  explanation  can  be 
received,  the  patent  on  which  the  misnomer  is 
found,  is  not  absolutely  void.      Ihid.  344. 

459.  In  an  ejectment  for  land  in  the  state  of 
Virginia,  the  district  court  for  the  western  dis- 
trict of  Virginia,  instructed  the  jury  "that  the 
grant  to  the  plaintiffs  which  was  given  in  evi- 
dence, was  a  complete  appropriation  of  the  land 
therein  described,  and  vested  in  the  patentee 
the  title,  and  that  any  defects  in  the  preliminary 
steps  by  which  it  was  acquired,  were  cured  by 
the  grant."  By  the  court:  —  There  can  be  no 
doubt  of  the  correctness  of  this  instruction.  The 
supreme  court  have  repeatedly  decided  that  no 
facts  behind  the  patent  can  be  investigated.  A 
court  of  law  has  concurrent  jurisdiction  with 
a  court  of  equity  in  matters  of  fraud  ;  but  the 
defect  of  an  entry  or  survey  cannot  be  taken 
advantage  of  at  law.  The  patent  appropriates 
the  land,  and  gives  the  legal  title  to  the  patentee. 
Boardmnn  et  al.  v.  The  Lessees  of  Reed  and  Ford 
et  al,  6  Peters,  328. 

460.  Titles  acquired  under  sales  for  ta.\es 
depend  upon  different  principles:  where  an  in- 
dividual claims  lands  under  a  tax  sale,  he  must 
show  that  the  substantial  requisites  of  the  law 
have  been  observed.  But  this  is  never  neces- 
sary where  the  claim  rests  on  a  patent  from  the 
commonwealth.  The  preliminary  steps  may  be 
investigated  in  chancery,  where  an  elder  equi- 
table right  is  asserted,  but  this  cannot  be  done 
at  law.     Ibid. 

461.  If  the  grant  appropriates  the  land,  it  is 
only  necessary  for  the  person  who  claims  under 
it  to  identify  the  land  called  for.  Whether  the 
entry  was  made  in  legal  form,  or  the  survey  was 
executed  agreeably  to  the  calls  of  the  entry,  are 
not  matters  which  can  be  examined  at  law. 
When,  from  the  evidence,  the  existence  of  a 
certain  fact  may  be  doubtful,  either  from  want 
of  certainly  in  the  proof,  or  by  reason  of  con- 
flicting evidence,  a  court  may  be  called  upon  to 


'  give  instructions  in  reference  to  supposablt;  facts, 
j  But  this  a  court  is  never  bound  to  ilo  where  the 
I  facts  are  clear  and  uncontradicted.     Ihid. 

462.  That  certain  calls  in  a  patent  may  be 
explained,  or  controlled  by  other  calls,  was  .set- 
tled by  the  sujirenie  court  in  the  case  of  String- 
er's Lessee  v.  'i'oung,  3  J'eters,  320.    If  the  point 

'  had  not  been  so  adjudged,  it  would  be  too  clear, 
on  general  principles,  to  admit  of  serious  lioubt. 
Ibid. 

463.  The  entire  descri])lion  of  the  patent  must 
be  taken,  aiul  the  identity  of  the  land  ascer- 
tained by  a  reasonable  construction  of  the  lan- 
guage used.  If  there  be  a  repugnant  call,  which 
by  the  other  calls  of  the  patent  clearly  appears 
to  have  been  made  ihrough  mistake,  that  does 
not  make  voitl  the  patent.  But  if  the  land 
granted  be  so  inaccurately  described  as  to  ren- 
der its  identity  wholly  uncertain,  it  is  admitted 
that  the  grant  is  void.     Ibid. 

464.  An  entry  of  land  in  one  county,  which 
is  afterwards  divided,  does  not,  after  the  divi- 
sion, authorize  a  survey  in  the  original  county, 
if  the  land  falls  within  the  new  county.     Ibid. 

465.  By  the  decisions  of  the  courts  of  Virginia, 
a  right  of  settlement  cannot  prevail  against  a 
right  under  a  patent.  Lessee  of  Ritchie  v.  Woods, 
1  Wash.  C.  C.  R.  11. 

466.  If  a  per.son  who  has  obtained  a  survey 
upon  a  military  land  warrant,  under  the  com- 
monwealth of  Virginia,  for  two  thousand  acres, 
sell  and  transfer  for  a  valuable  consideration  his 
right  to  the  survey,  and  assign  the  plat  and  cer- 
tificate to  the  purchaser,  whereupon  the  pur- 
chaser obtains  a  patent  for  the  land  in  his  own 
name,  and  if,  upon  a  resurvey,  it  appear  that  the 
the  grant  conveys  two  thousand  seven  hundred 
acres,  the  vendor  cannot,  in  equity,  support  a 
claim  for  the  surplus  against  the  vendee.  Vowles 
et  al.  V.  Craig  et  al.,  8  Cranch,  371 ;  3  Cond.  Rep. 
174. 

467.  The  first  survey  under  a  military  land 
warrant  in  Virginia,  gives  the  prior  equity.  The 
survey  is  the  act  of  appropriation.  Taylor  and 
Quarlcs  v.  Broum,  5  Cranch.  234;  2  Cond.  Rep. 
235. 

468.  The  equity  of  the  prior  location  extends 
to  the  surplus  land  surveyed,  as  well  as  to  the 
quantity  mentioned  in  the  warrant.     Ibid. 

469.  The  patent  relates  to  the  inception  of 
title;  and,  therefore,  in  a  court  of  equitj',  the 
person  who  has  first  appropriated  the  land  has 
the  best  title,  unless  his  equity  is  impaired  by 
the  circumstances  of  the  case.     Ibid. 

470.  Under  the  laws  of  Virginia,  in  relation  to 
lands  of  which  the  debtor  has  an  actual  seizure, 
although  there  is  no  statute  in  Virginia  which 
expressly  makes  a  judgment  or  lien  on  the  lands 
of  the  debtor,  yet,  during  the  existence  of  the 
right  of  the  plaintiff  to  take  out  an  elegit,  the 
lien  of  the  judgment  is  universally  acknow- 
ledged.   Burton^.Srnilh,  13  Peters,  464. 

471.  All  the  authorities,  ancient  and  modern, 
agree  in  this  proposition,  that  a  reversion  after 
an  estate  for  life  is  assets,  or  as  some  of  the 
books  express  it,  quasi  assets,  in  the  hands  of 
the  heir,  in  regard  to  the  bond  of  the  ancestor, 
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binding  heirs;  and  that,  in  snch  case,  the  plain- 
tifl'  may  take  judgment  of  it,  quando  accedeinnt. 
Upon  principle,  it  would  seem  to  be  clear,  that 
whatever  estate  descended  to  the  heir,  which 
was  liable  as  assets  to  the  bond  debt  of  the  an- 
cestor, must  be  bound  by  a  judgment  obtained 
against  the  ancestor  in  his  lifetime.     Ibid. 

472.  There  is  a  current  of  authorities  going  to 
prove  that  a  reversion  after  an  estate  for  life  is 
bound  by  a  judgment  obtained  against  the  an- 
cestor, from  whom  it  immediately  descended. 
Ibid. 

473.  So  far  from  its  being  proper  for  a  court 
to  hesitate  about  decreeing  a  sale  of  an  interest 
because  it  is  reversionary,  the  character  of  the 
interest  affords  a  stronger  reason  for  such  a  de- 
cree. For.  although  in  regard  to  property  in 
prei?ent  actual  possession,  the  elegit,  although 
tardy  in  its  operation,  yet  is,  in  some  degree,  an 
effective  remedy,  inasmuch  as  the  creditor  will, 
by  that  means,  annually  receive  something  to- 
wards his  debt ;  whereas,  in  the  case  of  a  dry 
reversion,  if  the  outstanding  life  estate  should 
continue  during  half  a  century,  the  creditor 
might  look  on  in  hopeless  despondency,  without 
the  possibility  of  receiving  a  cent  from  that 
source,  except  through  the  interposition  of  a 
court  of  equity  in  decreeing  a  sale.     Ibid. 

474.  It  is  the  very  nature  and  essence  of  a 
lien,  that  no  matter  into  whose  hands  the  pro- 
perty goes,  it  passes  cum  onere.  If  this  were 
not  the  case,  it  would  cease  to  be  a  lien.    Ibid. 

475.  The  e.xecutor  of  an  officer  in  the  Virginia 
line  on  the  continental  establishment,  obtained 
a  certificate  from  the  executive  council  of  Vir- 
ginia, as  executor,  for  four  thousand  acres  of  land 
in  the  Virginia  reserve,  in  the  state  of  Ohio,  and 
afterwards  sold  and  assigned  the  same.  Entries 
were  made,  and  warrants  issued  in  favour  of  the 
assignees,  and  a  survey  was  made  under  one  of 
the  warrants,  in  favour  of  one  of  the  assignees, 
a  bona  fide  purchaser,  who  obtained  a  patent 
from  the  United  States  for  the  land.  It  appeared 
that  the  executor  had  no  right,  under  llie  will, 
to  sell  the  land  to  which  the  testator  was  entitled. 
The  patent  was  granted  in  1818,  and  the  patentee 
had  been  in  possession  of  the  land  from  1808. 
The  heirs  of  the  officer,  entitled  to  the  land  for 
military  services,  in  1839,  some  of  them  being 
minors,  filed  a  bill  to  compel  the  patentee  to 
convey  the  land  held  by  him  to  them.  Held,  that 
the  patentee  was  a  purchaser  with  notice  of  the 
prior  title  of  the  heirs,  and  that  he  was  bound  to 
make  the  conveyance  asked  from  him.  Brush 
V.  Ware  et  al.,  15  Peters,  93. 

476.  No  principle  is  better  established,  than 
that  a  purchaser  must  look  to  erery  part  of  the 
title  which  is  essential  to  its  validity.     Ibid. 

All .  The  law  requires  reasonable  diligence  in 
a  purchaser  to  ascertain  any  defect  of  title;  but 
when  such  defect  is  brought  to  his  knowledge, 
no  inconvenience  will  excuse  him  from  the  ut- 
most scrutiny.  He  is  a  voluntary  purchaser,  and 
having  notice  of  a  fact  which  casts  doubt  on  the 
validity  of  his  title,  the  rights  of  innocent  per- 
sons are  not  to  be  prejudiced  through  his  negli- 
gence.    Ibid. 
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1.  Every  demise  between  landlord  and  tenant 
in  respect  to  matters  in  which  the  parties  are 
silent,  may  be  fairly  open  to  explanation  by  the 
general  usage  and  custom  of  the  country,  or  of 
the  district  where  the  land  lies.  Every  person, 
under  such  circumstances,  is  supposed  to  be 
conusant  of  this  custom,  and  to  contract  with  a 
tacit  reference  to  it.  Van  Ness  v.  Pacard,  2  Pe- 
ters, 148. 

2.  Action  on  the  case  against  the  defen- 
dant for  waste,  committed  by  him  while  te- 
nant of  the  plaintiff,  the  owner  of  the  rever- 
sionary interest,  by  pulling  down  and  removing 
from  the  demised  premises,  a  dwelling-house 
erected  thereon,  and  attached  to  the  freehold. 
The  question  raised  in  the  case  was.  what  fix- 
tures erected  by  the  tenant  during  his  term  are 
movable  by  him.  The  general  rule  of  the  com- 
mon law  undoubtedly  is,  that  whatever  is  once 
annexed  to  the  freehold  becomes  part  of  it,  and 
cannot  be  afterwards  removed,  except  by  him 
who  is  entitled  to  the  inheritance.  This  rule, 
however,  never  was  inflexible,  and  without  ex- 
ceptions. It  was  construed  most  strictly  between 
executor  and  heir,  in  favour  of  the  latter;  and 
more  liberally  between  tenant  for  life  and  in  tail, 
and  remainder-man  or  reversioner,  in  favour  of 
the  former,  and  tenant,  in  favour  of  the  tenant. 
A  more  extensive  exception  to  the  rule  has  been 
of  fixtures  erected  for  the  purposes  of  trade. 
Fixtures  which  were  erected  to  carry  on  trade 
and  manufactures,  were,  from  an  early  period 
of  the  law,  allowed  to  be  removed  by  the  tenant, 
during  his  term,  and  were  deemed  personalty 
for  many  other  purposes.     Ibid. 

3.  It  might  deserve  consideration,  whether,  if 
the  rule  of  the  common  law  of  England  which 
prohibits  the  removal  of  fixtures  erected  by  the 
tenant  for  agricultural  purposes,  were  not  pre- 
viously adopted  in  a  state  by  .some  authoritative 
practice  or  adjudication,  it  ought  to  be  assumed 
by  the  supreme  court,  as  a  part  of  the  jurispru- 
dence of  such  state,  upon  the  mere  footing  of  its 
existence  in  the  common  law.     Ibid. 

4.  The  question  whether  fixtures  erected  for 
the  purposes  of  trade,  are  or  are  not  removable 
by  the  tenant,  does  not  depend  upon  the  form  or 
size  of  the  building,  whether  it  has  a  brick  foun- 
dation or  not,  or  is  one  or  two  stories  high,  or  has 
a  brick  or  other  chimney.  The  sole  question  is, 
whether  it  is  designed  for  the  purposes  of  trade 
or  not.     Ibid.  146. 

5.  If  the  house  were  built  principally  for  a 
dwelling-house  for  the  family,  independently  of 
carrying  on  a  trade,  then  it  would  doubtless  be 
deemed  a  fixture  falling  under  the  general  rule, 
and  irremovable.  But  if  the  residence  of  the 
family  were  merely  an  accessary  for  the  more 
beneficial  exercise  of  the  trade,  and  with  a  view 
to  superior  accommodation  in  this  particular, 
then  it  is  within  the  exception.     Ibid.  147. 

6.  It  is  an  undoubted  principle  of  law,  fully 
recognised  by  the  supreme  court,  that  a  tenant 
cannot  dispute  the  title  of  his  landlord,  either 
by  setting  up  a  title  in  himself  or  a  third  person, 
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during  the  existence  of  the  lease  or  tenancy.  I      13.  The  same  principles  which  would  prevent 
The  principle  of  estoppel  applies  to  the  relation    a  tenant  from  contesting  his  lamllord's  title  in  a 


between  them,  and  operates  witii  full  force  to 
prevent  the  tenant  from  violating  the  contract  by 
which  lie  claimed  and  held  the  possession.  He 
cannot  change  the  character  of  the  tenure  by  his 
own  act  merely,  so  as  to  enable  himself  to  hold 
against  his  landlord,  who  reposes  under  security 
of  the  tenancy,  believing  the  possession  of  the 
tenant  to  be  his  own,  held  under  his  title,  and 
ready  to  be  surrendered  by  its  termination,  by 
the  lapse  of  time  or  demand  of  possession.  1^7- 
lison  V.  M'atkins,  3  Peters,  47. 

7.  The  same  principle  applies  to  a  mortgagor 
and  mortgagee,  trustee  and  cestui  que  trust; 
and,  generally,  to  all  cases  where  one  man  ob- 
tains possession  of  real  estate  belonging  to  an- 
other by  a  recognition  of  his  title.     Ibid.  48. 

8.  In  no  instance  has  the  principle  of  law 
which  protects  the  relations  between  landlord 
and  tenant  been  carried  so  far,  as  in  a  case  which 
presents  a  disclaimer  by  a  tenant  with  the  know- 
ledge of  his  landlord,  and  an  unbroken  posses- 
sion afterwards  for  such  a  length  of  time,  that 
the  act  of  limitations  has  run  out  four  times  be- 
fore he  has  done  any  act  to  assert  his  right  to 
the  land.     Ibid. 

9.  If  no  length  of  time  would  protect  a  pos- 
session originafly  acquired  under  a  lease,  it  would 
be  productive  of  evils  truly  alarming,  and  the 
court  must  be  convinced  beyond  a  doubt  that 
the  law  is  so  settled,  before  it  would  give  its 
sanction  to  such  a  doctrine ;  and  this  is  not  the 
case  upon  authorities.     Ibid. 

10.  Where  a  tenant  disclaims  to  hold  under 
his  lease,  he  becomes  a  trespasser,  and  his  pos- 
session is  adverse,  and  as  open  to  the  action  of 
his  landlord  as  a  posse.'^sion  acquired  originally 
by  wrong.  The  act  is  conclusive  on  the  tenant. 
He  cannot  revoke  his  disclaimer  and  adverse 
claim,  so  as  to  protect  himself  during  the  unex- 
pired time  of  the  lease.  He  is  a  trespasser  on 
him  who  has  the  legal  title.  The  relation  of 
landlord  and  tenant  is  dissolved,  and  each  party 
is  to  stand  upon  his  right.     Ibid.  49. 

11.  If  the  tenant  disclaims  the  tenure,  claims 
the  fee  adversely  in  right  of  a  third  person,  or 
in  his  own  right,  or  attorns  to  another,  his  pos- 
session then  becomes  a  tortious  one,  by  the  for- 
feiture of  his  right;  and  the  landlord's  right  of 
entry  is  complete,  and  he  may  sue  at  any  time 
within  the  period  of  limitation :  but  he  must  lay 
his  demise  of  a  day  subsequent  to  the  termina- 
tion of  the  tenancy,  for  before  that  he  had  no 
right  of  entry.  By  bringing  his  ejectment,  he 
disclaims  the  tenancy,  and  goes  for  the  forfeiture. 
It  shall  not  be  permitted  to  the  landlord  to  thus 
admit  that  there  is  no  tenure  subsisting  between 
him  and  the  tenant  which  can  protect  his  pos- 
session from  this  adversary  suit,  and  at  the  same 
time  recover  on  the  ground  of  there  being  a 
tenure  so  strong  as  that  he  cannot  set  up  his  ad- 
versary possession.     Ibid. 

12.  A  mortgagee,  or  direct  purchaser  from  a 
tenant,  or  one  who  buys  his  right  at  a  sherifPs 
sale,  assumes  his  relation  to  the  landlord,  with 
all  its  legal  consequences,  and  is  as  much  estop- 
ped from  denying  the  tenancy.     Ibid.  50. 


court  of  law,  would  apply  with  greater  force  in 
a  court  of  ecjuity,  to  which  he  would  apply  foi 
the  quieting  of  a  tortious  possession,  and  a  con 
veyance  of  the  legal  title.  If  the  relations  ex- 
isting between  them  could  deprive  them  of  de- 
fence at  law,  a  court  of  chancery  could  not  afford 
him  relief  as  a  plainlifT  during  their  continuance. 
Before  he  can  be  heard  in  either,  in  assertion  of 
his  title,  he  must  be  out  of  possession,  unless  it 
has  become  legalized  by  time  ;  and  even  then, 
there  maybe  cases  where  an  equitable  title  had 
been  purchased  under  such  circumstances  as 
could  justify  a  court  of  e([uity  in  withholding  it, 
and  to  a  mala  fide  purchaser.  Peyton  ct  al.  v. 
Stith,  5  Peters,  485. 

14.  In  the  case  of  Willison  v.  Watkins,  3  Pe- 
ters, 44,  the  supreme  court  considered  and  de- 
clared the  law  to  be  settled,  that  a  purchase  by 
a  tenant  of  an  adverse  title  claiming  under  or 
attorning  to  it,  or  any  disclaimer  of  tenure,  with 
the  knowledge  of  the  landlord,  was  a  forfeiture 
of  his  term;  that  his  possession  became  so  far 
adverse,  that  the  act  of  limitations  wouhl  begin 
to  run  in  his  favour  from  the  time  of  such  for- 
feiture, and  the  landlord  could  sustain  an  eject- 
ment against  him  without  notice  to  quit,  at  any 
time  before  the  period  prescribed  by  the  statute 
had  expired,  by  the  mere  force  of  the  tenure, 
without  any  other  evidence  than  the  proof  of  the 
tenancy:  but  that  the  tenant  could  in  no  case 
contest  the  right  of  his  landlord  to  possession,  or 
defend  himself  by  any  claim  or  title  adverse  to 
him,  during  the  time  which  the  statute  has  to 
run.  If  the  landlord,  under  such  circumstances, 
suffers  the  time  prescribed  by  the  statute  of 
limitations  to  run  out,  without  making  any  entry 
or  bringing  a  suit,  each  party  may  .stand  upon 
their  right ;  but,  until  then,  the  possession  of  the 
tenant  is  the  possession  of  the  landlord.     Ibid. 

15.  That  a  lessee  will  not  be  allowed  to  deny 
the  title  of  his  lessor,  is  admitted  ;  but  it  is  not 
admitted  that  a  contract  executed  for  the  pur- 
pose of  conveying  and  acquiring  an  estate  in  fee, 
but  wanting  that  legal  formality  which  is  re- 
quired to  pass  the  title,  may  be  converted  into 
an  agreement  contemplated  by  neither  party; 
and  by  this  conversion  estop  the  purchaser, 
while  it  leaves  the  seller  free  to  disregard  the 
express  stipulation.  Hughes  v.  The  Trustees  of 
Clarkesville,  6  Peter.s,  369. 

16.  The  tenants  in  possession  of  land,  of 
which  the  complainants  claimed  a  conveyance 
of  the  legal  title,  were  made  parties  to  the  pro- 
ceeding by  an  amended  bill ;  the  original  bill 
having  charged  that  the  land  had  been  occupied 
by  them  for  ten  or  twelve  years,  as  the  tenants 
of  the  hokier  of  the  legal  title.  They  were  not 
charged  with  fraud,  nor  were  they  placed  in  any 
such  relation  to  the  land.  By  the  supreme 
court : — No  case  exists,  as  to  the  tenants,  for  the 
interference  of  a  court  of  equit}-,  whether  they 
occupied  the  lands  as  the  tenants  of  the  holder 
of  the  legal  title,  as  declared  in  the  original  bill, 
eras  tenants  in  possession  under  another;  tha 
complainants  are  to  be  supposed  to  have  theii 
remedy  at  law  for   the   recovery  of  the  land. 


LAPSE  OF  TIME. 


in 


Lapse  of  Time. 


until   they   shall   charge    and    show   that    the  i  use,  unless  it  appears  that  the  cestui  que  trust 


tenants  obtained  and  retain  possession  in  con 
travention  of  some  equity  subsisting  between 
thera  and  the  complainants.  Ringo  v.  Binns, 
10  Peters,  269. 

17.  It  is  a  well  established  principle  of  law, 
that  a  tenant  cannot  dispute  the  title  of  his  land- 
lord ;  and  where  the  marshal  of  the  district  of 
Columbia,  having  a  writ  of  haberi  facias  pos- 
sessionem for  the  west  half  of  a  lot  in  the  city 
of  Washington,  took  possession  of  the  east  halt 
of  the  lot,  and  the  tenant  of  the  persons  who 
claimed  to  be  the  owners  of  the  lot  attorned  to 
the  plaintiffs  in  the  writ,  such  attornment  was 
without  authority,  and  was  void.  Woodward 
V.  Broicn  el  al.,  13  Peters,  1. 

18.  A  tenant  who  disclaims  his  landlord's  title, 
is  not  entitled  to  notice  to  quit  and  dehver  up 
possession.     Ibid. 

19.  It  is  a  general  rule  that  a  tenant  shall  not 
dispute  his  landlord's  title;  but  this  rule  is  sub- 
ject to  certain  exceptions.  If  a  tenant  disclaims 
the  tenure,  and  claims  the  fee  in  his  own  right, 
of  which  the  landlord  has  notice,  the  relation  of 
landlord  and  tenant  is  put  an  end  to,  and  the 
tenant  becomes  a  trespasser,  and  he  is  liable  to 
be  turned  out  of  possession,  though  the  period 
of  his  lease  is  not  expired.  Walden  and  others 
V.  Bodley  and  others,  13  Peters,  156. 

20.  The  same  relation  as  that  of  landlord  and 
tenant,  subsists  between  a  trustee  and  a  cestui 
que  trust,  as  it  regards  the  title.     Ibid. 

21.  The  relation  of  landlord  and  tenant  in  no- 
wise exists  between  the  vendor  and  vendee ; 
and  this  is  especially  the  case  where  a  convey- 
ance has  been  executed.  JValkins  v.  Holman, 
16  Peters,  25. 


LAPSE  OF  TIME. 

1.  Courts  of  admiralty,  like  courts  of  equity, 
govern  themselves  by  the  analogies  of  the  com- 
mon law  limitations  of  actions,  and  only  under 
very  strong  circumstances,  will  depart  from 
them.  Independently  of  any  limitations,  they 
will  not  entertain  suits  for  state  demands.  2'he 
Brig  Ann,  2  Sumner's  C.  C.  R.  206. 

2.  Where  the  acceptance  of  an  abandonment 
occurred  in  October,  1828,  which  related  back 
to  the  loss  in  the  preceding  ^larch,  and  the  libel 
was  filed   in  September,    1834,  to  recover  the 


vessel  as  having  been  illegally  sold  by  the  mas- 
ter, it  was  held  that  the  vessel  hatl  been  within    presumption,  as  payment  of  interest,  a  promise 


had  notice  of  the  purchase.     Provost  v.  Gratz  et 
al,  Peters'  C.  C.  R.  364. 

5.  Length  of  time  cannot  be  presumed  by  a 
jury,  but  must  be  proved.  Hurst^s  Lessee  v. 
M'Neil,  1  Wash.  C.  C.  R.  70. 

6.  Length  of  time  may  properly  induce  a 
jury  to  presume  a  grant,  in  support  of  a  posses- 
sion ;  but  the  presumption  may  be  repelled  or 
accounted  for.     Ibid. 

7.  Where  a  party  has  been  absent  from  the 
country  during  a  war,  the  period  of  war  should 
not  be  construed  against  him,  in  computing  the 
length  of  time  in  which  an  ejectment  can  be 
brought.  Lessee  of  Delancey  v.  3PKeen,  1  Wash. 
C.  C.  R.  354. 

8.  The  executor  of  L.  filed  his  accounts  in  the 
orphans'  court  of  Alexandria  in  1816,  anel  1818, 
and  settled  his  final  account  in  1821.  No  ex- 
ceptions were  taken  to  the  accounts.  In  No- 
vember, 1831,  a  subpoena  was  issued  against  the 
executor,  and  in  June,  1833,  a  bill  was  filed  by 
the  devisee  and  legatee  against  the  executor, 
the  object  of  which  was  to  surcharge  and  falsify 
the  accounts  filed  and  settled  in  the  orphans' 
court.  The  bill  did  not  charge  the  executor 
with  fraud;  but  imputed  negligence,  which  was 
alleged  to  amount  to  a  devastavit.  No  reason 
was  given,  or  facts  stated,  to  e.xcuse  the  long 
delay  and  laches  in  bringing  the  bill.  Held, 
that  the  lapse  of  time  from  the  settlement  of  the 
accounts  of  the  executor,  was  a  bar  to  this  pro- 
ceeding.    Luptonv.  Janney,  13  Peters,  381. 

9.  In  the  case  of  a  mortgagor  coming  to  re- 
deem, a  court  of  equity  has,  by  analogy  to  the 
statute  of  limitations,  which  takes  away  the 
right  of  entry  of  the  plaintiff,  after  twenty 
years'  adverse  possession,  fixed  upon  that  as  the 
period,  after  forfeiture,  and  possession  taken  by 
the  mortgagee,  no  interest  having  been  paid  in 
the  mean  time,  and  no  circumstances  to  account 
for  the  neglect  appearing,  beyond  which  a  right 
of  redemption  shall  not  be  favoured.  Hughes  et 
al.  v.  Edwards  et  ux.,  9  Wheat.  489;  5  Cond. 
Rep. 648. 

10.  In  respect  to  the  mortgagee,  who  is  seek- 
ing to  foreclose  the  equity  of  redemption,  the 
general  rule  is,  that  where  the  mortgagor  has 
been  permitted  to  retain  possession,  the  mort- 
gage will,  after  a  length  of  time,  be  presumed 
to  have  been  xlischarged,  by  payment  of  the 
money,  or  by  a  release,  unless  circumstances 
can  be  shown  sufficiently  strong  to  repel  the 


the  reach  of  the  process  of  the  court  for  a  rea- 
sonable time,  to  the  knowledge  of  the  libellants, 
after  which  lapse  of  time  the  libel  ought  not  to 
be  maintained.     Ibid. 

3.  A  mortgagee  will  not  be  permitted,  in  a 
court  of  equity,  to  set  up  an  adverse  possession 
to  bar  the  right  to  redeem  his  mortgage,  or  of 
purchases  under  him,  unless  the  possession  has 
been  for  twenty  years,  which  constitutes  an 
equitable  bar  by  lapse  of  time.  Gordon  v. 
Hobart,  2  Sumner's  C.  C.  R.  401. 

4.  Length  of  time  affords  no  presumption  of 
acquiescence  by  a  cestui  que  trust,  in  a  purchase 


to  pay,  an  acknowledgment  by  the  mortgagor 
that  the  mortgage  is  still  existing.     Ibid. 

11.  From  the  earliest  ages,  courts  of  equity 
have  refused  their  aid  to  those  who  have  ne- 
glected, for  an  unreasonable  length  of  time  to 
assert  their  claims,  especially  where  the  legal 
estate  has  been  transferred  to  purchasers  with- 
out notice.  Elmendorf  v.  Taylor  et  al.,  10 
Wheat.  152;  6  Cond.  Rep.  47. 

12.  Lapse  of  time  is  a  sufficient  ground  on 
which  to  refuse  belief.  Mitchell  v.  Thompson  if 
Williams,  1  M'Lean's  C.  C.  R.  105. 

13.  A  claim  to  land  is  not  barred  by  lapse 


of  real  property  made  by  a  trustee  for  his  own    of  time,  where  the  right  has  been  asserted  al 
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various  times,  and  on  diireriMit  occasions,  and 
possession  has  been  taken  of  a  part  of  the  land. 
Tffl//o)i5  and  Heirs  of  Payne  v.  Couhon,  1 
M'Lean's  C.  C.  R.  133. 

14.  Lapse  of  lime  may  be  applied,  uiiiier 
proper  circumstances,  to  bar  an  etinity.  where 
the  slatnle  coukl  not  bar.  Piatt  v.  Vatticr  ct  al., 
1  ]\lLeau'sC.  C.  R.  164. 

15.  This  rule  is  applied  by  a  court  of  chancery, 
on  its  own  principles,  which  do  not  depend  upon 
the  statute  of  limitations.     Ibid. 

16.  The  statute  will  operate  where  there  has 
been  fraud,  from  the  time  the  fraud  is  dis- 
covered.    Ibid. 

17.  Lapse  of  time  bars,  though  the  statute  of 
limitations  does  not  operate.  Scott  v.  Evans,  1 
M'Lean's  C.  C.  R.  486. 

18.  Lapse  of  time  does  not  operate  against 
minors,  especially  where  they  reside  in  a  differ- 
ent state,  and  had  no  knowledge  of  their  riahts. 
Ware-s  lletrs  v.  Brush,  1  M'Lean's  C.  C.  R.''533. 

19.  After  the  lapse  of  twenty  years  a  pre- 
sumption of  payment  of  a  bond  or  note  arises, 
and,  under  peculiar  circumstances,  it  may  arise 
on  a  shorter  time.  Denniston  v.  M'-Keen,  2 
M'Lean's  C.  C.  R.  253. 

20.  This  presumption  may  be  rebutted  by  cir- 
cumstances.    Ibid. 

21.  Lapse  of  time  does  not  operate,  unless 
under  peculiar  circumstances,  against  an  estab- 
lished trust.  Piatt  V.  Oliver  et  al,  2  M'Lean's 
C.  C.  R.  268. 

22.  In  Indiana,  the  statute  of  limitations  does 
not  run  against  a  non-resident,  but  a  lapse  of 
time  may  bar.  Bowman  v.  Wathen,  2  M'Lean's 
C.  C.  R.  376. 

23.  The  ferry  of  defendant,  which  was  adverse 
to  the  plaintiffs',  was  in  operation  twenty-four 
years  before  the  decease  of  Bowman,  and  twelve 
years  since,  and  this  constitutes  a  bar.    Ibid. 

24.  The  nature  of  the  right  claimed  by  plain- 
tiffs, required  peculiar  vigilance.     Ibid. 

25.  A  possession,  without  claim  of  title,  from 
mere  lapse  of  time,  can  afford  no  presumption 
of  right.  Taggart  v.  Stanberry,  2  M'Lean's  C. 
C.  R.  543. 


LARCENY. 

1.  The  offence  of  larceny  is  not  punishable 
under  act  of  1790,  ch.  9,  sec.  36,  unless  committed 
in  a  place  under  the  sole  and  exclusive  jurisdic- 
tion of  the  United  States  ;  and  to  bring  the  case 
within  the  statute,  there  m.ust  be  an  averment 
of  such  sole  and  exclusive  jurisdiction  in  the 
indictment:  "personal  goods,"  in  that  statute, 
do  not  include  choses  in  action;  the  latter  not 
being  the  subject  of  larceny  at  the  common  law. 
United  States  v.  Davis,  5  Mason's  C.  C.  R.  356. 

2.  Where  a  larceny  is  committed  in  a  place 
not  under  the  sole  and  exclusive  jurisdiction  of 
the  United  States,  it  may  yet  be  punishable  under 
the  third  section  of  the  act  of  1825,  ch.  276.  Ibid. 

3.  Offences  are  punishable  under  that  section, 
according  to  the  state  laws  where  they  were 
committed,  under  circumstances  or  rn  places  in 
which,  before  that  act,  no  court  of  the  United 
States  had  authority  to  punish  them.     Ibid. 


4.  The  taking  by  the  defendant  an  article  de- 
livered to  him  as  a  servant,  to  remove  from  one 
room  to  another,  and  converting  the  same  to  his 
own  use,  is  larceny,  and  not  embezzlement. 
United  Stales  v.  Clew,  4  Wash.  C.  C.  R.  700. 

5.  Larceny  coniinitted  on  board  an  American 
ship,  in  an  enclosed  dock,  in  a  foreiirn  port,  is 
not  punishable  uniler  the  statute  of  30lh  of  April, 
1790,  ch.  9,  sec.  16.  United  States  v.  Hamilton, 
I  Ma.-^on's  C.  C.  R.  152. 

6.  The  feloniously  stealing  goods  which  had 
been  cast  away  from  a  vessel  wrecked  at  Rock- 
away  Beach,  the  goods,  when  so  taken,  having 
been  above  high  water  mark,  in  the  county  of 
Queens,  in  the  state  of  New  Vork,  was  an  offence 
under  the  ninth  section  of  the  act  entitled  "an 
act  more  effectually  to  provide  for  the  punish- 
ishment  of  certain  crimes  again.st  the  United 
States,"  passed  3d  March,  1825.  United  States 
V.  Lawrence  Coombs,  12  Peters,  72. 

7.  The  defendant  was  indicted  for  receiving 
treasury  notes  of  the  United  States,  stolen  from 
the  United  States'  mail.  The  indictment  in  one 
of  the  counts,  described  one  of  the  treasury  notes 
as  bearing  interest  annually  of  one  per  centum. 
A  treasury  note  was  offered  in  evidence,  bear- 
ing interest  at  one  M.  per  centum  ;  and  parol 
evidence  was  offered  to  show  that  treasury  notes, 
such  as  the  one  offered  in  evidence,  were  re- 
ceived by  the  officers  of  the  government  as 
bearing  interest  of  one  mill  per  centum  per  an- 
imm.  not  one  per  centum  per  annum.  The  court 
held,  that  treasury  notes  issued  by  the  authority 
of  the  act  of  congress,  passed  on  the  12th  of  Oc- 
tober, 1838,  are  promissory  notes  within  the 
meaning  of  the  act  of  congress  of  3d  March, 
1825.    United  States  v.  Hardyman,  13  Peters,  176. 

8.  The  letter  M.  which  appears  on  the  face  of 
the  note  offered  in  evidence,  is  a  material  part 
of  the  description  of  the  note.     Ibid. 

9.  It  would  be  proper  to  receive  parol  evi- 
dence for  the  purpose  of  explaining  the  mean- 
ing of  the  letter  M.,  and  proving  the  practice 
and  usage  of  the  treasury  department  and  offi- 
cers of  the  government  and  others,  lawful  receiv- 
ers of  similar  treasury  notes,  in  order  to  show 
thereby  the  meaning  intended  to  be  attached, 
and  actually  attached,  to  the  letter  M.,  by  the 
treasury  department  and  others,  and  that  by 
such  meaning  the  said  treasury  note  bears  one 
mill  per  centum  interest,  and  not  one  per  centum 
interest.     Ibid. 

10.  When  a  note  is  given  payable  in  foreign 
coin,  the  value  of  each  coin  in  current  money 
must  be  averred  in  an  indictment  for  larceny ; 
and  under  such  averment,  evidence  of  the  value 
may  be  received.     Ibid. 
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1.  General  Principles. 

1.  The  laws  of  the  United  States  ought  not  to 
be  construed,  if  it  can  be  avoided,  so  as  to  in- 
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fract  the  comtnon  principles  and  usages  of 
nations,  or  the  general  doctrines  of  national  law. 
Talbot  V.  Seeman,  1  Cranch,  1 ;   1  Cond.  Rep.  229. 

2.  The  laws  of  foreign  nations  are  not  to  be 
noticed  by  the  courts  of  other  countries,  unless 

E roved  as  facts.  Those  laws,  when  promulgated 
y  the  executive  of  the  government  of  the  United 
States,  may  be  read  as  authenticated  copies  of 
such  laws.     Ibid. 

3.  An  act  of  congress  ought  never  to  be  con- 
strued to  violate  the  law  of  nations,  if  any  other 
possible  construction  remains,  and  consequently 
can  never  be  construed  to  violate  neutral  rights, 
or  to  affect  neutral  commerce,  further  than  is 
warranted  by  the  law  of  nations,  as  understood 
in  this  country.  Murray  v.  The  Charming  Betsey, 
2  Cranch,  64  ;   1  Cond.  Rep.  358. 

4.  A  public  vessel  of  war,  of  a  foreign  sove- 
reign, at  peace  with  the  United  States,  coming 
into  our  ports  and  demeaning  herself  in  a  friendly 
manner,  is  e.\empt  from  the  jurisdiction  of  the 
country.  The  Schooner  Exchange  v.  M-Faddon  et 
d.,  7  Cranch,  116;  2  Cond.  Rep.  439. 

5.  The  jurisdiction  of  a  nation,  within  its  own 
territory,  is  e.vclusive  and  ab.solute.  It  is  suscep- 
tible of  no  limitation  not  imposed  by  itself.  Any 
restriction,  deriving  validity  from  an  external 
source,  would  imply  a  diminution  of  its  sove- 
reignty to  the  extent  of  that  restriction,  and  an 
investment  of  that  sovereignty  to  the  same  ex- 
tent, in  that  power  which  could  impose  such 
restriction.  All  exceptions  to  the  full  and  com- 
plete power  of  a  nation,  within  its  own  terri- 
tories, must  be  traced  up  to  the  consent  of  the 
nation  itself.     Ibid. 

6.  A  nation  would  justly  be  considered  as  vio- 
lating its  faith,  although  not  expressly  plighted, 
which  should  suddenly,  and  without  previous 
notice,  exercise  its  territorial  powers  in  a  man- 
ner not  consonant  to  the  usages  and  received 
obligations  of  the  civilized  world.     Ibid. 

7.  The  full  and  absolute  territorial  jurisdic- 
tion being  alike  the  attribute  of  every  sove- 
reignty, and  being  incapable  of  conferring  extra- 
territorial power,  does  not  contemplate  foreign 
sovereigns,  nor  their  sovereign  rights  as  its  ob- 
jects. One  sovereign  can  be  supposed  to  enter 
a  foreign  territory  only  under  an  express  license, 
or  in  the  confidence  that  the  immunities  belong- 
ing to  his  independent  sovereign  station,  though 
not  expressly  stipulated,  are  reserved  by  impli- 
cation, and  will  be  extended  to  him.  A  sove- 
reign, entering  a  foreign  territory  with  the  know- 
ledge and  license  of  its  sovereign,  that  license, 
though  containing  no  stipulation  exempting  his 
person  from  arrest,  is  universally  understood  to 
imply  such  stipulation.     Ibid. 

8.  A  foreign  minister  is  considered  as  in  the 
place  of  the  sovereign  he  represents ;  and  there- 
fore not,  in  point  of  law,  within  the  jurisdiction 
of  the  sovereign  at  whose  court  he  resides.  Ibid. 

9.  Where  a  sovereign  allows  the  troops  of  a 
foreign  prince  to  pass  through  his  dominions,  he 
waives  his  jurisdiction  over  the  army  to  which 
the  right  of  passage  has  been  granted,  without 
any  express  declaration  to  that  effect.     Ibid. 

10.  If  there  be  no  prohibition,  the  ports  of  a 
friendly  nation  are  considered   as  open  to  the 


public  ships  of  all  powers  with  whom  it  is  at 
peace;  and  they  are  supposed  to  enter  such 
ports,  and  to  remain  in  them,  under  the  protec- 
tion of  the  government  of  the  place.     Ibid. 

11.  If  there  be  no  treaty  applicable  to  the 
case,  and  the  sovereign  permits  his  ports  to  re- 
main open  to  the  public  ships  of  foreign  friendly 
powers,  they  virtually  enter  by  his  assent.  If 
they  enter  by  an  assent  thus  necessarily  implied, 
their  case  cannot  be  distinguished  from  that  of 
vessels  entering  by  express  assent.     Ibid. 

12.  The  implied  license  under  which  a  public 
armed  ship  enters  a  friendly  port,  ought  to  be 
construed  as  containing  an  exemption  from  the 
jurisdiction  of  the  sovereign  whose  territory  she 
enters.     Ibid. 

13.  In  deciding  a  question  of  the  law  of  na- 
tions, the  supreme  court  will  respect  the  deci- 
sions of  foreign  courts.  Thirty  Hogsheads  of 
Sugar  v.  Boyle  and  others,  9  Cranch,  191 ;  3  Cond. 
Rep.  353. 

14.  The  law  of  nations  is  the  great  source  from 
which  we  derive  those  rules,  respecting  bellige- 
rent and  neutral  rights,  which  are  recognised  by 
all  civilized  and  commercial  states  throughout 
Europe  and  America.  This  law  is  in  part  un- 
written, and  in  part  conventional.  To  ascertain 
that  which  is  unwritten,  we  resort  to  the  great 
principles  of  reason;  but  as  those  principles  will 
be  differently  understood  by  different  nations 
under  different  circumstances,  they  are  consid- 
ered by  the  supreme  court  as  fixed  and  rendered 
stable,  by  a  series  of  judicial  decisions.  The 
decisions  of  the  courts  of  every  country,  so  far 
as  they  are  founded  on  a  law  common  to  every 
country,  will  be  received,  not  as  authority,  but 
with  respect.  The  decisions  of  the  courts  of 
every  country  show,  in  a  given  case,  how  the 
law  of  nations  is  understood  in  that  country,  and 
will  be  considered  in  adopting  the  rule  which  is 
to  prevail  in  the  United  States.     Ibid. 

15.  Without  taking  a  comparative  view  of  the 
justice  and  fairness  of  the  rules  established  in 
the  British  courts,  and  of  the  courts  of  other 
nations,  there  are  circumstances  not  to  be  ex- 
cluded from  consideration,  which  gives  to  those 
rules  a  claim  to  attention  which  cannot  be  dis- 
regarded. The  United  States  having  at  one  time 
formed  a  component  part  of  the  British  empire, 
their  prize  law  was  our  prize  law.  When  the 
United  States  separated  from  England,  it  con- 
tinued to  be  the  prize  law  of  this  nation,  so  far 
as  it  was  adapted  to  our  circumstances,  and  was 
not  waived  by  the  power  that  had  a  right  to 
change  it.     Ibid. 

16.  It  will  not  be  advanced,  in  consequence 
of  this  former  relation  between  the  two  coun- 
tries, that  any  obvious  misconstruction  of  public 
law,  made  by  the  British  courts,  will  be  con- 
sidered as  forming  a  rule  for  the  American 
courts,  or  that  any  recent  rule  of  the  British 
courts  is  entitled  to  more  respect  than  the  recent 
rules  of  other  countries.  But  a  case  professing 
to  be  decided  on  ancient  principles,  will  not  be 
entirely  disregarded ;  unless  it  be  very  unrea- 
sonable, or  be  founded  on  a  construction  rejected 
by  other  nations.     Ibid. 

17.  Where  a  civil  war  rages  in  a  foreign  na- 


180 


LAWS   OF  NATIONS. 


General  Principles. 


tion,  one  i«rt  of  which  separates  itself  from  the 
old  established  govermueut,  and  erects  itself 
into  a  distinct  government,  the  courts  of  the 
United  Slates  must  view  such  newly  conslitnled 
goveniinent  as  it  is  viewed  by  the  executive  and 
legislative  branches  of  the  government  of  the 
United  States.  If  the  government  remains  neu- 
tral, but  recognises  the  existence  of  a  civil  war, 
the  courts  of  the  Union  cannot  consider  as  crimi- 
nal, those  acts  of  hostility  which  war  authorizes, 
and  which  the  new  govenmient  may  direct 
against  its  enemy.  United  States  v.  Pahner,  3 
Wheat.  610;  4  Cond.  Rep.  352. 

18.  The  African  slave  trade  is  contrary  to  the 
law  of  nature,  but  is  not  prohibited  by  the  law 
of  nations.  The  Anlcloi)C,  10  Wheat.  66;  6 
Cond.  Rep.  30. 

19.  Although  the  slave  trade  is  now  prohib- 
ited by  the  civil  laws  of  most  civilized  nations, 
it  may  still  be  carried  on  by  the  subjects  of  other 
nations,  which  have  not  prohibited  it  by  laws  or 
treaties.  Nor  is  the  slave  trade  piracy;  unless 
made  so  by  treaty,  or  by  the  statutes  of  the 
country  to  which  the  person  engaged  in  it  be- 
longs.    Ibid. 

20.  A  vessel  engaged  in  the  African  slave 
trade,  captured  on  the  high  seas  in  time  of 
peace  by  an  American  cruiser,  and  brought  in 
for  adjudication,  will  be  restored,  even  where 
the  vessel  belongs  to  a  nation  which  has  prohib- 
ited such  trade.  But  if  the  laws  of  the  other 
country  be  violated,  or  the  proceedings  against 
the  vessel  be  authorized  by  treaty,  the  act  of 
capture  is  lawful.     Ibid. 

21.  Africans  first  captured  by  a  foreign  bel- 
ligerent privateer,  fitted  out  in  violation  of  our 
neutrality,  or  by  a  pirate,  and  subsequently  cap- 
tured by  an  American  cruiser,  and  brought  into 
the  ports  of  the  United  States,  under  a  reason- 
able suspicion  of  a  design  to  violate  the  slave 
trade  acts ;  will  not  be  restored  to  the  original 
owner,  without  full  proof  of  proprietary  inte- 
rest.    Ibid. 

22.  Pirates  may  be  lawfully  captured  by  the 
public  or  private  armed  ships  of  any  nation  in 
peace  or  in  war;  for  they  are  hostes  humani 
generis.  The  Marianna  Flora,  11  Wheat.  1;  6 
Cond.  Rep.  202. 

23.  The  doctrine  of  perpetual  allegiance  is  not 
applied  by  the  British  courts  to  the  American 
ante  nati:  and  the  court,  in  the  case  of  Blight's 
Lessee  v.  Rochester,  7  Wheat.  544  ;  5  Cond.  Rep. 
535,  adopted  the  same  rule  with  respect  to  the 
rights  of  British  subjects  here :  that  although 
born  before  the  revolution,  they  are  equally  in- 
capable with  those  born  subsequent  to  that 
event  of  inheriting  or  transmitting  the  inheri- 
tance of  lands  in  this  country.  Inglis  v.  The 
Sailor's  Snug  Harbour,  3  Peters,  99. 

24.  The  right  of  election  must  necessarily  ex- 
ist in  all  revolutions  like  that  of  America,  and  is 
well  established  by  adjudged  cases.     Ibid.  122. 

25.  The  supreme  court,  in  the  case  of  M'll- 
vaine's  Lessee  v.  Coxe,  4  Cranch,  211 ;  2  Cond. 
Rep.  86,  fully  recognised  the  right  of  election; 
but  they  considered  that  ISIr.  Coxe  had  lost  that 
right  by  remaining  in  the  state  of  New  Jersey, 
aot  only  after  she  had  declared  herself  a  sove- 


reign state,  but  after  she  had  passed  laws  by 
which  she  declared  him  to  be  a  member  of,  and 
in  allegiance  to,  the  new  government.  Ibid. 
124. 

26.  A  citizen  of  the  United  States  cannot  dis- 
solve the  compact  between  him  ami  his  coun- 
try, without  the  consent  ami  tlefault  of  the  com- 
munity. Wilson,  Justice,  4  HalFs  Law  Journal, 
361. 

27.  A  native  citizen  of  the  United  States  can- 
not thiovv  off  his  allegiance  to  the  government, 
without  an  act  of  congress  authorizing  the  same. 
United  States  v.  Gillies,  Peters'  C.  C.  R.  159. 

28.  One  who  removes  to  a  foreign  country, 
settles  himself  there,  and  engages  in  the  trade 
of  the  country,  furnishes,  by  those  acts,  such  evi- 
dence of  an  intention  to  reside  there,  as  to  stamp 
him  with  the  national  character  of  the  state  in 
which  he  resides.  The  Venus,  8  Cranch,  253 ; 
3  Cond.  Rep.  109. 

29.  In  questions  on  this  subject,  the  chief 
point  to  be  considered,  is,  the  anim.us  manendi; 
and  courts  are  to  devise  such  reasonable  rules 
of  evidence  as  may  establish  the  fact  of  inten- 
tion. If  it  sufficiently  appears  that  the  intention 
of  removing  was  to  make  a  permanent  settle- 
ment, or  for  an  indefinite  time,  the  right  of  dora- 
icil  is  acquired  by  a  residence  of  even  a  few 
days.     Ibid. 

30.  The  national  character,  which  a  man  ac- 
quires by  residence,  may  be  thrown  ofl^  at  plea- 
sure, by  a  return  to  his  native  country,  or  even 
by  turning  his  back  on  the  country  in  which  he 
has  resided,  on  his  way  to  another.  It  is  an  ad- 
ventitious character  gained  by  residence,  and 
which  ceases  by  non-residence.  It  no  longer 
adheres  to  the  party,  from  the  moment  he  puts 
himself  in  motion,  bona  fide,  to  quit  the  coun- 
try, sine  animo  revertendi.     Ibid. 

31.  If  any  thing  short  of  actual  removal  be 
admitted  to  work  a  change  in  the  national  cha- 
racter, acquired  by  residence,  the  evidence  of  a 
bona  fide  intention  to  remove  should  be  such  as 
to  leave  no  doubt  of  its  sincerity.  Mere  decla- 
rations of  such  an  intention  ought  never  to  be 
relied  on,  when  contradicted,  or  at  least  rendered 
doubtful,  by  a  continuance  of  residence.  They 
may  have  been  made  to  deceive ;  or,  if  sin- 
cerely made,  they  may  never  be  executed  ;  the 
party  may  change  his  determination.     Ibid. 

32.  It  seems  that  where  a  native  citizen  of 
the  United  States  emigrated,  before  a  declaration 
of  war,  to  a  neutral  country,  there  acquired  a 
domicil,  and  afterwards  returned  to  the  United 
States  during  the  war,  and  reacquired  his  native 
domicil,  he  became  a  redintegrated  American 
citizen,  and  could  not  afterwards,  flagrante  bello, 
acquire  a  neutral  domicil  by  again  emigrating 
to  his  adopted  country.  The  Dos  Hermanos,  2 
Wheat.  76;  4  Cond.  Rep.  39. 

33.  The  native  character  does  not  revert  by  a 
mere  return  to  his  native  country,  of  a  mer- 
chant, who  is  domiciled  in  a  neutral  country  at 
the  time  of  capture:  who  afterwards  leaves  his 
commercial  establishment  in  the  neutral  coun- 
try, to  be  conducted  by  his  clerks  in  his  absence ; 
who  visits  his  native  country,  merely  on  mercan- 
tile business,  with  an  intention  of  returning  to 
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his  adopted  country :  but  the  neutral  domicil 
still  continues.  The  Friendschaft,  3  Wheat.  14  : 
4  Cond.  Rep.  189. 

34.  On  the  4lh  of  October,  1776,  the  state  of 
New  Jersey  was  completely  a  sovereign  and  in- 
dependent state,  and  had  a  right  to  compel  the 
inhabitants  to  become  citizens  thereof.  One 
born  in  the  colony  of  New  Jersey  before  1775, 
and  residing  there  until  1777,  but  who  then 
joined  the  British  army,  and  ever  since  adhered 
to  the  British,  claiming  to  be  a  British  subject, 
and  demanding  and  receiving  compensation  from 
that  government,  for  his  loj-alty  and  sufferings 
as  a  refugee,  has  a  right  to  take  lands  by  descent 
in  New  Jersey.  Coxe^s  Lessee  v.  M-llvaine^  4 
Cranch,  209;  2  Cond.  Rep.  86. 

36.  During  the  war,  the  property  of  alien  ene- 
mies is  subject  to  confiscation  jure  belli,  and 
their  civil  capacity  to  sue  is  suspended.  Fairfax 
V.  Hunter^  5  Cranch,  19;  2  Cond.  Rep.  175. 

37.  By  the  law  of  nations,  the  rights  of  pro- 
perty are  protected,  even  in  the  case  of  a  con- 
quered country,  and  held  sacred  and  inviolable 
when  it  is  ceded  by  treaty,  with  or  without  any 
stipulation  to  such  effect ;  and  the  laws,  whether 
in  writing,  or  evidenced  by  the  usage  and  cus- 
toms of  the  conquered  or  ceded  countrj-,  conti- 
nue in  force  until  altered  by  the  new  sovereign. 
Strother  v.Lncas,  12  Peters,  410. 

38.  A  foreign  government  has  no  right,  by  the 
laws  of  nations  to  demand  of  the  government 
of  the  United  States  a  surrender  of  a  citizen  or 
subject  of  such  foreign  government  who  has 
committed  a  crime  in  his  own  country,  and  is 
afterwards  found  within  the  limits  of  the  United 
States.  It  is  a  right  which  has  no  existence 
without  a  treaty  stipulation,  and  which  can  only 
be  given  by  a  treaty.  But  even  if  the  right  to 
demand  such  surrender  existed,  independently 
of  a  treaty  stipulation,  the  judicial  officers  of  the 
United  States  have  no  authority  to  surrender  the 
obnoxious  individual,  or  to  detain  him  in  custody 
until  a  formal  demand  could  be  made  by  the 
foreign  government  to  the  executive  of  the 
United  States.  Case  of  Joseph  Ferreira  dos  San- 
tos, 2  Brockenb.  C.  C.  R.  493. 

39.  Query,  If  a  colony  in  a  state  of  rebellion, 
and  struggling  to  obtain  and  establish  its  inde- 
pendence of  the  parent  state,  is  embraced  by 
the  act  of  congress  of  1794,  prohibiting  the  en- 
listment of  soldiers,  mariners,  and  seamen,  with- 
in the  limits  of  the  United  States,  to  enter  the 
service  of  any  foreign  prince  or  state  1  How- 
ever this  may  be,  such  a  revolted  colony  or  sec- 
tion of  a  state,  comes  within  the  more  ample 
provisions  of  the  law  of  nations,  and  while  neu- 
trals concede  to  a  people  in^uch  a  situation,  the 
character  and  rights  of  a  belligerent,  if  they  are 
in  a  condition  to  make  war,  they  are  as  much 
bound  to  refrain  from,  a  violation  of  the  rights  of 
nations,  as  if  they  were  an  acknowledged  state. 
The  Santissima  Trinidad,  1  Brockenb.  C.  C.  R. 
478. 

40.  Query,  Whether  a  citizen  of  the  United 
States,  independently  of  legislation  on  the  sub- 
ject, can  throw  off  his  allegiance  to  his  native 
country.  The  Santissima  Trinidad,  7  Wheat. 
283;  5  Cond.  Rep.  284. 
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41.  If  this  maybe  done,  it  never  can  be  with- 
out a  bona  fide  change  of  domicil,  nor  for  frau- 
dulent purposes,  nor  to  justify  the  commission 
of  a  crime  against  the  country,  or  any  violation 
of  its  laws.     Ibid. 

42.  The  general  doctrine  is,  that  no  persons 
can,  by  any  act  of  their  own,  without  the  con- 
sent of  the  government,  put  off  their  allegiance 
and  become  aliens.  Shanks  v.  Dupont,  3  Peters, 
246. 

43.  The  American  citizen  who  goes  to  a  foreign 
country,  although  he  owes  local  and  temporary 
allegiance  to  that  country,  yet,  if  he  performs  no 
other  act  changing  his  condition,  is  entitled  to 
the  protection  of  his  own  government ;  and  if, 
without  the  violation  of  any  municipal  law,  he 
should  be  oppressed,  he  would  have  a  right  to 
claim  that  protection,  and  the  interposition  of  the 
government  in  his  favour.  Murray  v.  The  Charm- 
ing Betsey,  2  Cranch,  64;   1  Cond.  Rep.  358. 

44.  A  subject  cannot  divest  himself  of  the  ob- 
ligation of  a  citizen,  and  wantonly  make  a  com- 
pact with  the  enemy  of  his  country,  stipulating 
a  neutrality  of  his  conduct,  but  he  may  enter 
into  an  engagement  on  a  capitulation,  if  his  go- 
vernment is  no  longer  able  to  protect  him.  Miller 
v.  The  Ship  Resolution,  2  Dali.  10. 

45.  Every  nation  has  exclusive  jurisdiction 
over  the  waters  adjacent  to  its  shores,  to  the  dis- 
tance of  a  cannon  shot,  or  marine  league.  The 
Ann,  1  Gallis.C.C.R.  62. 

46.  The  A.frican  slave-trade,  abstractedly  con- 
sidered, is  inconsistent  with  the  law  of  nations; 
and  a  claim  founded  upon  it  may  be  repelled  in 
any  court,  where  it  is  asserted,  unless  the  trade 
be  legalized  by  the  nation  to  which  the  claimant 
belongs.  United  States  v.  La  Jeune  Eugenie,  2 
Mason's  C.  C.  R.  409. 

47.  If  a  foreign  minister  commits  the  first  as- 
sault on  an  individual,  he  forfeits  his  immunity 
so  far  as  to  excuse  the  person  struck  by  him  for 
returning  it.  The  United  States  v.  Ortega,  4 
Wash.  C.  C.R.  531. 

48.  It  is  very  true  that  a  corporation  can  have 
no  legal  existence  out  of  the  boundaries  of  the 
sovereignty  by  which  it  is  created.  It  exists 
only  in  contemplation  of  law,  and  by  force  of  the 
law,  and  where  that  law  ceases  to  operate,  and 
is  no  longer  obligatory,  the  corporation  can  have 
no  existence.  It  must  dwell  in  the  place  of  its 
creation,  and  cannot  migrate  to  another  sove- 
reignty. But  although  it  must  live  and  have  its 
being  in  that  state  only,  yet  it  does  not  by  any 
means  follow  that  its  existence  there  will  not  be 
recogni.sed  in  other  places;  and  its  residence  in 
one  slate  creates  no  insuperable  objection  to  its 
power  of  contracting  in  another.  It  is,  indeed, 
a  mere  artificial  being,  invisible  and  intangible; 
yet  it  is  a  person  for  certain  purposes,  in  con- 
templation of  law,  and  has  been  recogni.sed  as 
such  by  the  decisions  of  the  supreme  court.  It 
is  sufficient  that  its  existence  as  an  artificial  per- 
son, in  the  state  of  its  creation,  is  acknowledged 
and  recognised  by  the  law  of  the  nation  where 
the  dealing  takes  place,  and  that  it  is  permitted 
by  the  laws  of  that  place  to  exercise  there  the 
powers  with  which  it  is  endowed.  Bank  of  Alt' 
gusta  v.  Earl,  13  Peters,  520. 
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49.  Courts  of  justice  have  always  expouiuled 
and  oxeciUiHJ  coiitiact?  made  in  a  foreiiiii  coniitry 
accordiiiiT  to  the  laws  of  the  place  in  which  they 
were  made,  provided  that  law  was  not  repugnant 
to  the  laws  or  policy  of  their  own  country.  The 
comity  thus  extended  to  other  nations  is  no  im- 
peachment of  sovereignty.  It  is  the  voluntary 
act  of  the  nation  by  which  it  is  offered,  and  is 
inadmissible  when  contrary  to  its  policy  or  pre- 
judicial to  its  interests.  But  it  contributes  so 
largely  to  promote  justice  between  individuals, 
and  to  produce  a  friendly  intercourse  between 
the  sovereignties  to  which  they  belong,  that 
courts  of  justice  have  continually  acteil  upon  it 
as  a  part  of  the  voluntary  law  of  nations.    Ibid. 

50.  The  supreme  court  can  perceive  no  sufli- 
cient  reason  for  excluding  from  the  protection 
of  the  law  the  contracts  of  foreign  corporations, 
when  they  are  not  contrary  to  the  known  policy 
of  the  state,  or  injurious  to  its  interests.  It  is 
nothing  more  than  the  admission  of  the  exist- 
ence of  an  artificial  person  created  by  the  law 
of  another  state,  and  clothed  with  the  power  of 
making  certain  contracts.  It  is  but  the  usual 
comity  of  recognising  the  law  of  another  state. 
Ibrd. 

51.  The  states  of  the  Union  are  sovereign 
states ;  and  the  history  of  the  past,  and  the 
events  which  are  daily  occurring,  furnish  the 
strongest  evidence  that  they  have  adopted  to- 
wards each  other  the  laws  of  comity  in  their 
fullest  extent.     Ibid. 

52.  In  the  legislation  of  congress,  where  the 
states  and  the  people  of  the  several  states  are  all 
represented,  we  shall  find  proof  of  the  general 
understanding  in  the  United  States,  that,  by  the 
law  of  comity  among  the  states,  the  corporations 
chartered  by  one  were  permitted  to  make  con- 
tracts in  the  others.     Ibid. 

53.  It  is  well  settled  that,  by  the  law  of  comity 
among  nations,  a  corporation  created  by  one 
sovereignty  is  permitted  to  make  contracts  in 
the  others,  and  to  sue  in  its  courts ;  and  that  the 
same  law  of  comity  prevails  among  the  several 
sovereignties  of  this  Union.  The  public,  and 
well-known,  and  long-continued  usages  of  trade, 
the  general  acquiescence  of  the  states,  the  par- 
ticular legislation  of  some  of  them,  as  well  as 
the  legislation  of  congress,  all  concur  in  proving 
the  truth  of  this  proposition.     Ibid. 

54.  Franchises  are  special  privileges  conferred 
by  government  upon  individuals,  and  which  do 
not  belong  to  the  citizens  of  the  country  gene- 
rally of  common  right.  It  is  essential  to  the 
character  of  a  franchise,  that  it  should  be  a 
grant  from  the  sovereign  authority;  and  in  this 
country  no  franchise  can  be  held  which  is  not 
derived  from  a  law  of  the  state.     Ibid. 

55.  The  comity  of  suit  brings  with  it  the 
comity  of  contract;  and  where  the  one  is  ex- 
pressly adopted  by  its  courts,  the  other  must 
also  be  presumed,  according  to  the  usages  of 
nations,  unless  the  contrary  can  be  shown.  Jbid. 

2.  Laws  of  Nations,  as  applied  in  Maritime  and 
Prize  Cases. 

56.  By  the  treaty  with  Great  Britain,  it  is 
agreed  that  every  vessel  may  be  turned  away 


from  any  blockaded  or  besieged  port  or  place, 
which  sliall  have  sailed  for  the  same  without 
knowing  of  the  blockade  or  siege;  but  she  shall 
not  be  detaineil,  nor  her  cargo,  if  not  conti-a- 
band,  be  confiscated,  unless  after  notice  she  shall 
again  attempt  to  enter;  but  she  shall  be  per- 
mitted to  go  to  any  other  port  or  place  she  may 
think  proper.  The  treaty  is  conceived  to  be  a 
correct  exposition  of  the  law  of  nations.  Fitz- 
simmons  v.  The  Newport  Ins.  Co.,  4  Cranch,  185 ; 
2  Cond.  Rep.  78. 

57.  Neither  the  law  of  nations  nor  the  treaty 
between  the  United  States  and  Great  Britain,  ad- 
mits of  the  condemnation  of  the  neutral  vessel 
for  the  intention  to  enter  a  blockaded  port,  un- 
connected with  any  fact.  Under  the  treaty,  a 
second  attempt  to  enter  the  invested  place  must 
be  maile,  after  notification  of  the  blockade  ;  and 
inquiring  about  the  place,  as  if  watching  for  an 
opportunity  to  sail  into  it,  or  the  single  circum- 
stance of  not  making  immediately  for  some 
other  port,  or,  possibly,  obstinate  and  determined 
declarations  of  a  resolution  to  break  the  block- 
ade, might  be  evidence  of  an  attempt,  after 
warning,  to  enter  the  blockaded  port.  But  whe- 
ther these  circumstances  or  others  may  or  may 
not  amount  to  evidence  of  the  offence,  the  of- 
fence itself  is  attempting  again  to  enter;  and  un- 
less '-after  notice  she  shall  again  attempt  to  en- 
ter," the  two  nations  expressly  stipulate  she 
shall  not  be  detained,  nor  her  cargo,  if  not  con- 
traband, confiscated.     Ibid. 

58.  A  power  to  seize  for  the  infraction  of  a 
law  is  derived  from  the  sovereign,  and  must  be 
exercised  within  those  limits  which  circumscribe 
the  sovereign  power.  The  rights  of  war  may  be 
exercised  on  the  high  seas,  because  war  is  car- 
ried on  upon  the  high  seas  :  but  the  pacific  rights 
of  sovereignty  must  be  exercised  within  the  ter- 
ritory of  the  sovereign.  Rose  v.  Himely,  4 
Cranch,  291  ;  2  Cond.  Rep.  98. 

59.  The  trial  of  a  municipal  seizure  must  be 
regulated  exclusively  by  municipal  law.  No 
foreign  court  can  question  the  correctness  of 
what  is  done;  unless  the  court  passing  the  sen- 
tence loses  its  jurisdiction  by  some  circumstance 
which  the  law  of  nations  can  notice.  Guestier 
V.  Hudson  et  al,  4  Cranch,  293;  2  Cond.  Rep. 
109. 

60.  The  right  of  a  nation  to  seize  vessels  at- 
tempting an  illicit  trade  is  not  confined  to  its 
harbours,  or  to  the  range  of  its  batteries.  Its 
power  to  secure  itself  from  injury  may  certainlj 
be  exercised  beyond  the  limits  of  its  territory. 
The  right  does  not  appear  to  be  limited  within 
any  marked  boundaries.  If  the  means  used  by 
a  nation  for  this  purf)ose  are  such  as  unnecessa- 
rily to  vex  and  harass  foreign  lawful  commerce, 
foreign  nations  will  resist  their  exercise.  If 
they  are  such  as  are  reasonable  and  necessary 
to  secure  their  laws  from  violation,  they  will  be 
submitted  to.  Church  v.  Hubbart,  2  Cranch,  187; 
1  Cond.  Rep.  385. 

61.  A  Spanish  subject  who  came  to  the  United 
States  in  a  time  of  peace  between  Spain  and 
Great  Britain,  to  carry  on  a  trade  between  this 
country  and  the  Spanish  provinces,  under  a  royal 

\  Spanish  license,  and  who  continues   to  reside 
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here  ami  carry  on  that  trade,  after  the  breaking 
out  of  war  between  Great  Britain  and  Spain,  is 
to  be  considered  as  an  American  merchant,  al- 
though the  trade  could  be  lawfully  carried  on 
by  a  Spanish  subject  only.  Livingston  If  Gil- 
christ V.  The  Maryland  Ins.  Co.,  7  Cranch,  506; 
2  Cond.  Rep.  589. 

62.  The  municipal  laws  of  one  nation  do  not 
extend  in  their  operation  beyond  its  own  terri- 
tory, except  as  regards  its  own  citizens.  The 
Jpollon,  9  Wheat.  362;  5  Cond.  Rep.  612. 

63.  A  seizure  for  the  breach  of  the  municipal 
laws  of  one  nation,  cannot  be  made  within  the 
territory  of  another.     Ibid. 

64.  The  court  of  prize  is  emphatically  a  court 
of  the  law  of  nations,  and  it  takes  neither  its 
character  nor  its  rules  from  the  mere  municipal 
regtilations  of  any  country.  The  Schooner  Ade- 
line and  Cargo,  9  Cranch,  244  ;  3  Cond.  Rep.  397. 

65.  The  law  of  prize  is  part  of  the  law  of  na- 
tions. In  it  a  hostile  character  is  attached  to 
trade,  independently  of  the  character  of  the  tra- 
der who  pursues  or  directs  it.    Condemnation  to 


within  the  territorial  jurisdiction  of  a  foreign 
friendly  power,  for  a  violation  of  the  laws  of  the 
United  States;  it  is  an  offence  against  that 
power,  which  must  be  adjusted  between  the  two 
governments:  a  court  can  take  no  cognizance  of 
it.  IVie  Richmond  v.  The  United  Stales,  9  Cianch, 
102;  3  Cond.  Rep.  294. 

72.  In  the  absence  of  any  act  of  congress  on 
the  subject,  the  courts  of  the  United  States 
would  have  authority,  under  the  general  law  of 
nations,  to  decree  restitution  of  property  cap- 
tured in  violation  of  their  neutrality,  under  a 
commission  issued  within  the  United  States,  or 
under  an  armament  or  an  augmentation  of  the 
armament  or  crew  of  the  capturing  vessel  within 
the  same.  The  Estrella,  4  Wheat.  298  ;  4  Cond. 
Rep.  459. 

73.  To  detain  for  examination,  is  a  right 
which  a  belligerent  power  may  exercise  over 
every  vessel,  not  a  national  vessel,  that  he  meets 
with  on  the  ocean.  The  principal  right  carries 
with  it  all  the  means  essential  to  its  exercise; 
and  there  may  be  included  in  it  the  results  from 
the  reasonable  exercise  of  this  right.     The  as- 


the  use  of  the  captor  is  equally  the  fate  of  the 

property  of  the  belligerent,  and  of  the  property    sumption  of  the  disguise  of  a  friend  or  an  enemy 

found  engaged  in  anti-neutral  trade.     The  Ra-    is  a  lawful  stratagem  of  war,  and  he  who  resorts 


pid,  8  Cranch,  155;  3  Cond.  Rep.  63. 

66.  The  trading  with  an  enemy,  condemned 
by  the  prize  law,  does  not  simply  consist  in  ne- 
gotiation or  contract.  Intercourse,  inconsistent 
with  actual  hostility,  is  the  offence  against  which 
the  operation  of  the  rule  is  directed.     Ibid. 

67.  It  seems  that  the  right  of  visitation  and 
search,  in  enforcing  the  revenue  laws  of  a  na- 
tion, may  be  exercised  beyond  the  territorial  ju- 
risdiction, upon  the  high  seas,  and  on  vessels 
belonging  to  such  nation,  or  bound  to  its  ports. 
The  Apollon,  9  Wheat.  362;  5  Cond.  Rep.  612. 

68.  The  modern  usage  of  nations  is  to  ab- 
stain from  confiscating  the  debts  due  to  an  en- 
emy, or  his  property,  found  within  the  territory 
at  the  breaking  out  of  war.  This  usage  does 
not  constitute  a  rule,  acting  directly  on  the  thing 
itself  by  its  own  force,  but  only  through  the 
sovereign  power.  It  is  a  rule  which  the  sove- 
reign follows  or  abandons  at  his  will ;  but,  un- 
less it  be  abandoned,  the  right  to  the  debts  and 
the  property  is  only  suspended  during  the  war, 
and  revives  with  the  return  of  peace.  Brovm 
V.  The  United  States,  8  Cranch,  110;  3  Cond. 
Rep.  56. 

69.  The  rule,  that  the  goods  of  an  enemy, 
found  in  the  vessel  of  a  friend,  are  prize  of  war, 
and  those  of  a  friend  found  in  the  vessel  of  an 
enemy  are  to  be  restored,  is  a  part  of  the  law 
of  nations;  and  has  been  fully  and  unequivo- 
cally recoirnised  by  the  United  States.  The  Ne- 
reide,  9  Cranch,  388  ;  3  Cond.  Rep.  439. 

70.  The  principle  of  retaliation  upon  the  sub- 
jects of  a  foreign  state,  for  its  unjust  proceedings 
towards  our  citizens,  is  a  political  not  a  judicial 
measure.  It  is  for  the  consideration  of  the  gov- 
ernment, but  is  not  a  rule  of  decision  in  courts 
of  justice.  The  right  of  search  grows  out  of, 
and  is  ancillary  to,  the  greater  right  of  capture. 
Ibid. 

71.  If  a  merchant  vessel  of  the  United  States 
be  seized  by  the  naval  force  of  the  United  States 


to  it  is  not  liable  for  the  loss  of  the  vessel  occa- 
sioned by  the  crew,  in  consequence  of  the  strat- 
agem, refusing  to  perform  their  duty.  The  Elea- 
nor, 2  Wheat.  345 ;  4  Cond.  Rep.  149. 

74.  The  modern  usages  of  war  authorize  the 
bringing  on  board  the  belligerent  vessel  one  of 
the  principal  officers  of  the  vessel  detained,  with 
the  paper.s,  for  examination.     Ibid. 

75.  During  the  existence  of  the  civil  war  be- 
tween Spain  and  her  colonies,  and  previous  to 
the  acknowledgment  of  the  independence  of  the 
latter  by  the  United  States,  the  colonies  were 
deemed  belligerent  nations,  and  entitled,  so  far 
as  concerns  us,  to  all  the  sovereign  rights  of  war 
against  their  enemy.  The  Santissima  Trinidad^ 
7  Wheat.  283;  5  Cond.  Rep.  284. 

76.  No  neutral  state  is  bound  to  prohibit  the 
exportation  of  contraband  articles.     Ibid. 

77.  The  laws  of  nations  do  not  prohibit  the 
carrying  of  enemies'  goods  in  neutral  vessels : 
so  far  from  doing  so,  upon  the  condemnation  of 
the  goods  the  vessel  is  entitled  to  freight. 
Schivartz  v.  The  Ins.  Co.  of  North  America,  3 
Wash.  C.  C.  R.  381. 

78.  But  if  a  neutral  endeavours  to  cover  the 
property  of  a  belligerent  from  the  lawful  seizure 
of  his  enemy,  such  conduct  identifies  the  neu- 
tral with  the  belligerent,  whose  property  he  en- 
deavours to  protect ;  and  it  is  a  fraud  on  the  neu- 
trality of  his  own  government,  and  upon  the 
rights  of  the  belligerent.     Ibid. 

79.  Whether  a  neutral  within  the  territory  of 
one  belligerent  commits  a  crime  against  that 
belligerent,  depends  on  the  nature  of  that  inter- 
course.    Bos  V.  Steele,  3  Wash.  C.  C.  R.  381. 

80.  By  the  law  of  nations,  and  the  common 
law,  the  sovereign  of  a  nation  may  lawfully  con- 
fiscate the  debts  of  his  enemy  during  war,  or  by 
way  of  reprisal.  The  Emidous,  1  Gallis.  C.  C. 
R.  563.  .        .     , 

8 1 .  American  ships  offending  agamst  trie  laws 
of  the  United  States,  and  foreign  ships  offending 
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within  our  jiirisiliction.  may  be  ptirsued  and 
seizeil  upon  the  ocpan,  ami  rightfully  brought 
into  our  ports  for  ailjiulication.  This  lioos  not. 
however,  draw  after  it  the  right  of  visitation 
and  search.  Bat  the  party,  in  such  cases,  seizes 
at  his  peril :  if  he  establishes  the  forfeiture,  he 
is  justified  ;  if  he  fails,  he  must  make  compen- 
sation in  damages.     Ibid. 

82.  Every  ship,  in  time  of  peace,  sails  on  the 
ocean  with  the  unquestionable  right  of  pursuing 
her  own  lawful  business  without  interruption; 
but  she  is  bound  to  pursue  it  in  such  manner  as 
not  to  violate  the  rights  of  others.  She  has  a 
right  to  the  use  of  so  much  of  the  ocean  as  she 
occupies,  and  as  is  essential  to  her  own  move- 
ments; she  may  approach  other  ships  either  to 
relieve  distress,  procure  information,  or  to  ascer- 
tain the  character  of  the  vessel  which  she  has 
encountered.  Pubhc  ships  of  war,  sailing  un- 
der the  authority  of  government,  to  arrest  pirates 
and  other  public  ofTenders,  may  approach  any 
vessel  descried  at  sea,  for  the  purpose  of  ascer- 
taining her  real  character.  The  vessel  ap- 
proached, is  at  full  liberty  to  pursue  her  voyage 
in  her  own  way,  and  to  use  all  necessary  pre- 
cautions to  avoid  any  suspected  sinister  enter- 
prise or  hostile  attack;  but  she  is  not  at  liberty 
to  inflict  injuries  upon  other  innocent  parties, 
simply  because  of  conjectural  dangers.  Where 
a  vessel  thus  approaching  another  on  the  high 
seas,  with  innocent  intentions,  is  fired  upon,  she 
may  repel  force  by  force,  and  attack  and  subdue 
the  assailant.     Ibid. 

83.  Among  some  of  the  nations  of  continental 
Europe,  it  is  the  law,  founded  in  their  own 
usages  and  positive  regulations,  to  affirm  the  flag 
by  the  firing  of  a  gun;  but  this  practice  is  un- 
known to  England  and  the  United  States,  and 
constitutes  no  part  of  the  law  of  nations.     Ibid. 

84.  Where  there  is  no  e.xclusive  occupation  of 
a  river  or  bay,  the  law  of  nations  gives  to  the  na- 
tions inhabiting  the  opposite  sides,  the  right  to 
go  to  the  middle  of  the  stream,  calculated  from 
low  water  mark,  as  the  limit  of  its  territorial 
boundary.  But  although  the  territorial  line  of  a 
nation,  for  purposes  of  absolute  jurisdiction,  may 
not  extend  beyond  the  middle  of  a  stream,  yet 
the  right  to  the  use  of  the  whole  river  or  bay, 
for  the  purpose  of  navigation,  trade,  and  passage, 
may  be  common  to  bolh  nations.  Such  a  right 
does  not  destroy  the  territorial  jurisdiction  to  the 
middle  of  the  stream;  but  is  in  the  nature  of 
an  easement,  as  it  is  called  at  the  common  law, 
or  a  servitude,  as  it  is  called  in  the  civil  law. 
The  Fame,  3  Mason's  C.  C.  R.  147. 

85.  This  right  of  passage  and  navigation  must 
exist,  as  a  common  right,  in  all  those  cases 
where  such  passage  or  navigation  is  ordinarily 
used  by  both  nations,  and  is  indispensable  for 
their  common  convenience  and  access  to  their 
own  shores.     Ibid. 

86.  A  river  or  bay  may  be  so  narrow  or  irre- 
gular, or  so  liable  to  difficulties  from  winds, 
•waves,  and  currents,  that  it  cannot  be  navigated 
by  either  nation  without  the  right  of  passing 
over  the  whole  waters  at  all  times.  If,  in  such 
a  case,  no  exclusive  right  is  recognised  in  either 
Ration  the  constant  use  by  both  is  conclusive 
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prooi  of  a  common  right  of  passage  and  naviga- 
tion.    Jhid. 

87.  The  right  of  a  belligerent  cruiser  of  seiz- 
ing on  the  high  seas,  and  bringing  in  a  vessel 
for  further  examination,  does  not  authorize  or  ex- 
cuse any  spoliation  or  damage  done  to  the  pro- 
perty ;  and  the  captors  proceed  at  their  peril, 
and  are  liable  for  all  the  consequent  injury. 
Del  Col  V.  Arnold,  3  Dall.  333;  1  Cond.  Rep. 
150. 

88.  On  surrender  by  capitulation,  all  the  pro- 
perty of  the  inhabitants  protected  by  the  arti- 
cles, is  considered  by  the  law  of  nations  as  neu- 
tral, and  is  not  subject  to  capture  on  the  high 
seas,  by  the  belligerent  or  its  allies.  Miller  et 
al.  V.  the  Resolution,  2  Dall.  1. 

89.  A  vessel  sailing  ignorantly  to  a  blockaded 
port,  is  not  liable  to  capture  under  the  law  of 
nations.  Yeaton  v.  Fry,  5  Cranch,  335 ;  2  Cond. 
Rep.  273. 

90.  The  trial  of  prizes  taken  on  the  high  seas, 
without  the  limits  and  jurisdiction  of  the  United 
States,  a  neutral  nation,  and  carried  within  the 
limits  of  the  belligerent  by  vessels  of  war  be- 
longing to  such  belligerent,  and  acting  under  the 
same;  and  of  all  questions  incidental  thereto, 
belong  to  the  tribunals  of  such  belligerent,  and 
to  no  other  tribunal  whatsoever.  United  States 
V.  Peters,  3  Dall.  129. 

91.  An  officer  of  such  belligerent  vessel  of 
war,  cannot  be  arrested  or  sued  in  the  neutral 
nation,  al  the  suit  or  instance  of  individuals,  for 
any  capture  made  on  the  high  seas,  and  carried 
for  adjudication  info  a  belligerent  port.     Ibid. 

92.  A  belligerent  may  arrest  a  neutral  vessel 
on  the  high  seas,  and  bring  it  into  the  ports  of 
the  sovereigTi  under  whose  commission  he  acts, 
for  any  breach  of  neutrality;  and  for  such  acts 
is  answerable  only  to  the  sovereign  in  whose 
service  he  is,  and  from  whom  he  derives  his 
authority.     Ibid. 

93.  The  commander  of  an  armed  vessel  of 
the  United  States  has  a  right  to  stop  vessels  on 
the  hish  seas  for  examination.  Maley  v.  Shai- 
tuck,  3  Cranch,  458;   1  Cond.  Rep.  597. 

94.  When  a  neutral  is  engaged  in  a  commerce 
which  is  exclusively  confined  to  the  subjects  of 
a  country,  and  is  interdicted  to  all  others,  and 
cannot  be  avowedly  carried  on  in  the  name  of  a 
foreigner,  such  a  commerce  is  to  be  considered 
as  so  entirely  national,  that  it  must  follow  the 
situation  of  the  country.  The  property  is  so  in- 
timately incorporated  into  the  commerce  of  the 
country,  that  it  receives  its  character  solely  from 
that  commerce.  In  this  view,  though  the  pro- 
perty may  be  neutral,  yet  the  commerce  in 
which  it  is  engaged  may  be  hostile,  and  induce 
confiscation  ;  and  in  such  a  trade,  it  is  immate- 
rial whether  the  shipment  be  in  peace  or  war. 
The  Ann  Green,  1  Gallis.  C.  C.  R.  274,  289. 

95.  In  time  of  war,  property  shall  not  be  per- 
mitted to  change  character  in  its  transit,  nor 
shall  property  consigned  to  become  the  property 
of  the  enemy  on  arrival,  be  protected  by  the 
neutrality  of  the  shipper.     Ibid. 

96.  Such  contracts,  however  valid  in  times  of 
peace,  are  considered,  if  made  in  war.  or  in  con- 
templation of  war,  as  infringements  of  bellige- 
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rent  rights,  and  calculated  to  introduce  the  gros- 
sest frauds.     Ibid. 

97.  Where,  however,  the  contract  has  been 
made  during  peace,  it  has  received  a  more  liberal 
construction,  and  property,  notwithstanding  a 
consignment  to  a  party  who  afterwards  becomes 
an  enemy;  if  made  at  the  risk  of  the  shipper  in 
peace,  will  be  protected.     Ibid. 

98.  A  right  of  seizure  may  exist  on  the  high 
seas,  independently  of  any  right  of  search. 
United  States  v.  La  Jetme  Eugenie,  2  Mason's  C. 
C.  R.  409. 

99.  In  time  of  peace,  the  public  ships  of  war 
of  one  nation  have  no  right  to  search  the  ships 
of  other  nations  upon  the  ocean.  The  Marianna 
Flora,  3  Mason's  C.  C.  R.  116. 

100.  But  they  may  approach  any  vessels  de- 
scried at  sea  for  the  purpose  of  ascertaining  their 
real  character.     Ibid. 

101.  Every  vessel,  whether  armed  or  not,  has 
a  right  of  self-defence  against  hostile  attacks, 
and  the  master  has  a  large  discretion  on  this 
subject.  He  is  not  bound  to  attempt  an  escape 
in  the  first  instance,  and  only  to  repel  an  attack 
when  made  ;  he  is,  on  the  other  hand,  at  liberty 
to  lay  to,  or  attack  the  enemy  ship,  or  chase  her, 
if  he  deems  that  the  best  means  of  self-defence, 
and  is  not  bound  to  wait  until  a  direct  attack  is 
made  upon  his  own  vessel,  for  self-defence  may 
then  be  fruitless  by  his  being  cripple<l..  Haven 
et  al.  V.  Holland,  2  Mason's  C~  C.  R.  230. 

102.  The  court  of  prize  is  emphatically  a 
court  of  the  law  of  nations,  and  it  takes  neither 
its  rules  nor  its  character  from  the  mere  muni- 
cipal regulations  of  any  countrv-  The  Adeline, 
9  Cranch,  244:  3  Cond.  Rep.  397. 


decisions  of  the  courts  upon  them,  are  the  same 
to  neutrals  as  if  they  were  so.  Kohne  v.  The 
Insurance  Comfany  of  North  America,  1  Wash. 
C.  C.  R.  93. 


LEAD  MINES. 

1.  The  acts  of  congress  did  not  intend  to  sub- 
ject lead  mines  in  the  district  made  by  the  act 
of  26th  June,  1834,  to  sale,  as  other  public  lands 
are  now  sold,  or  to  make  them  liable  to  pre- 
emption bv  settlers.  United  States  v.  Gear,  2 
Howard,  129. 

2.  Digging  lead  ore  from  the  lead  mines  upon 
public  lands  in  the  United  Slates,  is  such  a  waste 
as  entitles  the  United  States  to  a  writ  of  injunc- 
tion to  restrain  it.     Ibid.  138. 

3.  Construction  of  the  acts  of  congress  rela- 
tive to  lead  mines.     Ibid. 


LEASE. 

1.  The  legal  understanding  of  a  lease  for 
years,  is  a  contract  for  the  possession  and  profits 
of  lands  for  a  determinate  period,  with  the  re- 
compense of  rent.  It  is  not  necessary  that  the 
rent  .should  be  in  money;  if  reserved  in  kind,  it, 
is  rent,  in  contemplation  of  law.  The  United 
States  V.  Gratiot  ct  al.,  14  Peters,  626. 


2.  A  lease  under  seal  may  be  put  an  end  to 

by  a  new  and  substantial  agreement  between 

103.  No  foreign  power  can  of  right  institute  or  I  the  parties,  for  the  same  premises,  which  has 


grant  any  courts  of  judicature  of  any  kind  within 
the  jurisdiction  of  the  United  States,  but  such 
only  as  are  warranted  by,  and  are  in  pursuance 
of  treaties.  Glass  et  al.  v.  The  Sloop  Betsey  et  al., 
3  Dall.  6;   1  Cond.  Rep.  10. 

104.  When  a  civil  war  rages  in  a  foreign  na- 
tion, one  part  of  which  separates  itself  from  the 
old  established  government,  and  erects  itself  into 
a  distinct  government,  the  courts  of  the  Union 
must  view  such  newly  constituted  government 
as  it  is  viewed  by  the  legislative  and  executive 
departments  of  the  government.  United  States 
V.  Palmer  et  al,  3  Wheat.  610;  4  Cond.  Rep. 
352. 

105.  If  a  claim  be  set  up  under  sentence  of 
condemnation  of  a  foreign  court,  the  supreme 
court  will  examine  into  the  jurisdiction  of  that 
court;  anil  if  that  court  cannot,  consistently  with 
the  law  of  nations,  exercise  the  jurisdiction  which 
it  has  assumed,  its  sentence  is  to  be  disregarded  : 
but  of  their  own  jurisdiction,  so  far  as  it  depends 
upon  municipal  laws,  the  courts  of  every  country 
are  the  exclusive  judges.  Every  sentence  of 
condemnation  by  a  competent  court  having  ju- 
risdiction over  the  subject-matter  of  its  judgment, 
is  conclusive  as  to  the  title  to  the  thing  claimed 
under  it.  JRo.se  v.  Himely.  4  Cranch,  292;  2 
Cond.  Rep.  98. 

106.  Whether  the  British  regulations  respect- 
ing the  colonial  trade  be  consistent  with  the  laws 

of  nations  or  not,  the  effect  of  them,  and  the  ;  the  funds,  or  put  it  out  at  interest.     He  then  be^ 
16*  Y 


been  sanctioned  by  a  court  of  chancery,  and 
performed  by  the  party.  Scott  v.  Hawsman,  2 
M-Lean's  C.  C.  R.  180. 

3.  A  lease,  under  which  no  act  has  been  done 
by  the  lessee,  who  has  constantly  repudiated  it, 
but  who  has  enjoyed  the  premises  the  term 
named  in  the  lease,  may  be  treated  by  the  les- 
sor as  a  subsisting  lease,  and  he  may  seek  his 
remedy  under  it,  or  he  may  bring  his  action  and 
recover  the  rent  on  a  count  for  use  and  occupa- 
tion.    Ibid. 

4.  The  defendant  having  disclaimed  the  lease, 
and  refused  to  perform  its  conditions,  cannot 
defeat  the  action  for  use  and  occupation,  by 
showing  that,  under  the  lease,  the  rent  was  to 
be  fixed  by  a  third  person.     Ibid. 

5.  All  agreement  for  a  lease  will  be  construed 
to  be  a  present  demise,  if  no  future  formal  lease 
be  contemplated,  and  especially  if  po.?session  be 
taken  under  it.  Jenkins  v.  Eldredge,  3  Story's 
C.  C.  R.  325. 


LEGACIES. 

1.  D.  devised  all  his  estate  to  his  executor,  in 
trust,  to  convert  the  same  into  money,  and,  after 
the  payment  of  debts,  to  invest  the  surplus  in 


186 


LEGACIES. 


Legacies. 


queaths  fifteen  hundred  pounds  to  E.,  to  be  paid  j  the  testator,  whatever  maybe  the  posture  of  the 
at  the  age  of  twenty-one.  subject  to  the  subse-  '  estate,  unless  some  otlier  period  is  specified  in 
quent  provisos,  and  directs  one  thousand  pounds    the  will.    The  cases  of  infant  children  not  other- 


to  be  set  apart,  and  the  interest  to  be  paid  to  S 
during  her  life;  and  after  bequeathnig  other 
pecuniary  legacies,  directs  "  that  in  case  the 
personal  estate  and  the  produce  arising  from  the 
real  estate,  which  I  shall  die  possessed  of,  shall 
not  be  sufficient  to  answer  the  said  annuities 
and  legacies,  hereinbefore  by  me  bequeathed, 
then,  ill  such  case,  I  direct  that  the  said  annui- 
ties and  legacies  shall  not  abate  in  proportion, 
but  the  whole  of  such  deficiency,  if  any  there 
be.  shall  be  deducted  out  of  the  fifteen  hundred 
pounds  bequeathed  to  E.,"  whom  he  makes  his 
residuary  legatee.  The  estate  was  more  than 
sufficient,  at  the  time  of  the  testator's  death,  to 
pay  all  debts,  annuities,  and  legacies,  but  after- 
wards, by  the  bankruptcy  of  the  e.vecutor,  be- 
came insufficient.  Held,  that  E.'s  legacy  of 
fifteen  hundred  pounds  should  be  subjecl  to  S.'s 
annuity.  Sihby  v.  Young  if  Sihby,  3  Cranch, 
249;   1  Cond.  Rep.  516. 

2.  To  make  a  pecuniary  legacy  a  charge  upon 
lands  devised,  there  must  be  express  words,  or 
a  plain  implication  from  the  words  of  the  will. 
Wright  V.  Denn,  10  Wheat.  204  ;  6  Cond.  Rep.  76. 

3.  R.  C,  a  citizen  of  Virginia,  being  seised  of 
real  property  situated  in  that  state,  devised  as 
follows  :  '•'  In  the  first  place,  I  give,  devise,  and 
bequeath  unto  I.  L."  and  others,  '-all  my  estate, 
real  and  personal,  of  which  I  may  die  seised 
and  possessed,  in  any  part  of  America,  in  spe- 
cial trust,  that  the  aforementioned  persons,  or 
such  of  them  as  may  be  living  at  my  death,  will 
sell  my  personal  estate  to  the  highest  bidder  on 
two  years'  credit,  and  my  real  estate  on  one, 
two,  and  three  years'  credit,  provided  satisfac- 
tory security  be  given  by  bond  and  deed  of  trust. 
In  the  second  place,  I  give  and  bequeath  to  my 
brother  T.  C."  (an  alien)  "all  the  proceeds  of 
my  estate,  real,  and  personal,  which  I  have 
herein  directed  to  be  sold,  to  be  remitted  to  him 
accordingly  as  the  payments  are  made  :  and  I 
hereby  declare  I.  L."  and  the  other  persons,  "  to 
be  my  trustees  and  e.xecutors  for  the  purposes 
aforementioned."  T.  C,  though  an  alien,  was 
entitled  to  the  benefit  of  this  bequest,  it  being 
personal  estate  only.  Craig  v.  Leslie  et  al,  3 
Wheat.  563;  4  Cond.  Rep.  331. 

4.  Jurisdiction  of  courts  of  equity  over  lega- 
cies cannot  be  e.xercised  until  the  will  has  re- 
ceived probate  in  the  proper  court,  having  pecu- 
liar jurisdiction  over  testamentary  matters.  Arm- 
strong V.Lear,  12  Wheat.  169:  6  Cond.  Rep. 
500.  ' 

5.  If  a  feme  covert  gives  a  legacy  in  her  will 
to  her  husband  out  of  her  separate  estate,  for 
his  maintenance,  under  a  power  of  appointment, 
the  executors  are  not  liable  to  be  attached  as 
trustees  bv  the  husband,  until  after  the  probate 
of  the  w-ill;  and  the  taking  on  themselves  the 
administration  thereof.  An  executor  is  not  liable 
to  be  charged  as  a  trustee  of  a  legatee  in  a 
foreign  attachment.  Picquet  v.  Swan,  4  Mason's 
C.C.R.  443. 

6.  Interest  commences  on  a  pecuniary  legacy 
at  the  expiration  of  one  year  from  the  death  of 


wi.se  provided  for,  and  of  adopted  children  under 
age,  not  otherwise  provided  for,  are  exceptions 
to  the  general  rule.  Executors  may,  at  their 
discretion,  ])ay  legacies  at  any  time  within  the 
year.  Sullivan  v.  Winthrop,  1  Sumner's  C.  C.R.  1. 

7.  Where  executors  invested  certain  sums, 
less  than  the  whole  amount  of  the  legacy,  in  the 
name  of  the  legatee,  it  was  held  that  this  was 
a  payment  of  the  legacy,  pro  tanto,  and  that  the 
interest  accruing  upon  these  sums,  within  the 
year  from  the  time  of  such  investment,  belonged 
to  the  legatee.     Ibid. 

8.  Where  a  testator  by  his  will  devised  his 
real  estate  to  his  executors,  and  directed  them 
to  apply  the  rents  and  profits  to  specific  pur- 
poses, until  the  happening  of  a  certain  event, 
and  then  to  sell  it,  anti  divide  the  proceeds  among 
certain  residuary  legatees:  Held,  that  the  real 
estate  is  in  equity  to  be  considered  as  money  for 
all  the  purposes  of  the  will,  from  the  death  of 
the  testator.  Reading  v.  Blackwell,  Baldwin's  C. 
C.  R.  172. 

9.  If  any  of  the  residuary  legatees,  who  were 
alive  and  capable  of  taking  at  the  death  of  the 
testator,  die  before  the  time  of  sale,  their  shares 
go  to  the  next  of  kin,  as  personal  property.  Ibid. 

10.  Where  a  testator  gives  special  legacies  to 
the  same  persons  who  were  residuary  legatees, 
and  then  gave  the  residue  of  the  estate  to  be 
divided  between  them  according  to  their  several 
legacies:  Held,  that  the  residuary  legacies  were 
vested,  and  on  the  death  of  any  of  the  legatees 
before  the  time  of  distribution,  became  payable 
to  their  representatives.     Ibid.  175. 

1 1.  If  the  proceeds  of  land  devised  to  be  sold, 
are  given  to  a  feme  covert,  who  dies  before  there 
can  be  a  sale,  the  legacy  is  vested,  and  the  right 
to  it  devolves  on  her  husband:  and  if  he  also 
dies  before  the  sale,  it  goes  to  his  representative, 
and  not  to  the  next  of  kin  of  the  wife.   Ibid.  187. 

12.  If  A  be  the  executor  of  B,  and  testament- 
ary guardian  of  C,  the  daughter  of  B,  and  the 
testator  gives  a  bond  as  a  specific  legacy  to  his 
daughter,  and  A  receives  the  bond,  and  charges 
himself  in  his  executor's  account  with  the  amount 
thereof  to  be  paid  to  his  ward,  and  writes  to  the 
obligor  in  the  bond  that  he  shall  make  himself 
debtor  to  his  ward  for  the  legacy,  and  hold  the 
obligor  debtor  to  him  on  the  bo.nd :  Held,  First 
that  this  is  an  assent  of  the  executor  to  the 
legacy,  and  a  payment  of  it  to  the  guardian,  as 
much  as  if  the  two  characters  were  united  in 
one  person.  Second,  that  the  sureties  of  A  in 
the  executor's  bond,  as  well  as  the  executors, 
are  discharged  from  liability  for  the  legacy  under 
the  e.vecutor's  bond.  Third,  that  A  was  charge- 
able as  guardian,  but  as  he  gave  no  bond  in  that 
character,  his  heirs  on  his  death  are  not  bound, 
though  the  debt  remains  one  of  the  first  dignity 
against  his  personal  estate.  Alston  v.  Munford^ 
1  Brockenb.  C.  C.  R.  266. 

13.  Although  a  legatee  has  a  remedy  at  com- 
mon law,  by  the  law  of  Pennsylvania,  this  does 
not  oust  the  equity  jurisdiction  of  the  circuit 
court  of  the  United  States;  to  eff"ect  that,  the 
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common  law  side  of  those  courts  must  be  able  I  fereucebetweeii  the  proceeds  of  the  mortgage  and 


to  afford  full,  complete  and  adequate  remedy 
Mayer  v.  Foulkroyd,  4  Wash.  C.  C.  R.  349. 

14.  A  court  of  equity  will  sustain  the  bill  of 
a  married  woman,  suing  by  her  next  friend,  to 
recover  a  legacy  bequeathed  to  her,  where  the 
husband  has  transferred  all  his  marital  rights  in 
the  legacy  to  his  wife.  Gallego  v.  Gallego^s  Exhs, 
2  Brockenb.  C.  C.  R.  285. 

15.  A  legacy,  until  it  is  recovered,  is  a  chose 
in  action  ;  and  the  marital  right  of  the  husband 
to  his  wife's  legacy  does  not  attach,  until  it  is 
reduced  into  possession.  He  may,  indeed,  sue 
for  it,  and  reduce  it  into  possession ;  but  so  long 
as  it  continues  a  chose  in  action,  it  is  the  pro- 
perty of  the  wife.     Ibid. 

16.  A  relinquishment  by  the  husband,  of  his 
marital  right  to  a  legacy  bequeathed  to  his  wife, 
is  valid  as  to  the  creditors  of  the  husband,  and 
a  court  of  equity  will  not  interpose  its  authority, 
to  compel  her  husband  to  reduce  the  legacy  into 
his  possession,  for  the  purpose  of  subjecting  it 
to  their  claims.     Ibid. 

17.  Where  the  testator  advanced  money  in  his 
lifetmie  to  a  husband,  whose  wife  was  a  rela- 
tion, and  would  be,  at  his  death,  an  heir  and 
distributee  of  the  testator,  and  directed  that  the 
husband  should  be  debited  with  the  annount,  that 
it  might  be  deducted,  after  the  testator's  death, 
"from  the  share  coming  to  the  family  :"  and  ihe 
testator  afterwards  made  his  will,  bequeathing 
a  legacy  to  the  wife :  non  constat,  that  the  tes- 
tator designed  that  the  advance  made  to  the 
husband  should  be  deducted  from  the  legacy 
bequeathed  to  the  wife.  The  whole  legacy  was 
decreed  to  be  paid  to  the  wife,  without  discount- 
ing the  husband's  debt.     Ibid. 

18.  The  executors  of  General  Washington,  in 
the  distiibution  of  his  estate  under  his  will,  as- 
signed a  mortgage  to  legatees,  in  payment  of 
the  distributive  share  of  the  estate  to  which  they 
were  entitled  under  the  will.  They  took  an 
agreement  from  the  assignee  of  the  mortgage, 
that  he  would  pay  over  to  the  estate  the  amount 
which  the  mortgage  exceeded  the  distributive 
share  of  the  estate,  to  which  the  legatees  were 
entitled.  The  property  mortgaged  was  sold  to 
pay  the  mortgage,  and  produced  a  sum  far  be- 
low the  amount  to  which  the  legatees  were 
entitled.  The  executors  claimed  from  the  lega- 
tees the  difference  between  the  amount  of  the 
distributive  share,  and  the  amount  of  the  sum 
for  which  the  mortgage  sold.  Held,  that  the  e.v- 
ecutors  were  not  entitled  to  the  amount  claimed. 
Hammond's  Administrator  v.  The  Executor  of 
General  George  Washington,  17  Peters,  10. 

19.  Held,  tnat  the  provision  in  the  agreement 
between  Hammond  the  logiitee,  and  the  e.xecu- 
tors,  cannot  be  correctly  interpreted  as  binding 
on  Hammond,  (however  inadequate  the  mort- 
gage subject  might  prove  to  meet  his  share  of 
the  assets.)  to  carry  into  the  estate,  and  pay  to 
the  executors  a  sum  he  never  had  received,  and 
which,  from  the  nature  of  things,  he  could  not 
possibly  receive ;  in  other  words,  to  pay  the  ex- 
ecutors his  own  money.     Ibid. 

20.  Htld,  that  Hammond,  on  no  correct  princi- 
ple, can  be  responsible  to  the  executors  for  the  dif- 


the  amount  of  the  debt  due  from  the  mortgagor, 
which  the  mortgage  was  designed  to  secure.  Ibid. 
21.  When  the  testator's  intention  clearly  ap- 
pears that  a  legacy  shall  be  paid  at  all  events, 
the  real  estate  is  made  liable,  on  a  deficiency 
of  personal  assets.  So  when,  without  any  as- 
sistance from  the  will,  the  nature  of  the  thing 
to  be  done  may  clearly  show  the  intention  to 
charge  the  real  estate  with  a  debt,  as  where  the 
thing  to  be  done  cannot  be  partially  performed 
without  defeating  the  instruction  which  directs 
it.  On  this  principle,  the  supreme  court  held 
that  the  manumission  of  slaves,  pursuant  to  the 
direction  of  a  will  under  the  law  of  Maryland, 
operates  as  a  specific  legacy  to  the  slaves,  and 
to  charge  the  real  estate  with  the  payment  of 
the  debts  of  the  testator,  even  though  he  may 
have,  at  the  time  of  his  death,  no  other  personal 
property  than  the  slaves.  The  United  States  et  al. 
V.  Beverly  et  al,  17  Peters,  128. 


LEGISLATION. 

Congress  have,  on  various  occasions,  exercised 
powers  which  were  necessary  and  proper  as 
means  to  carry  into  effect  rights  expressly  given, 
and  duties  expressly  enjoined  by  the  constitution. 
The  end  being  required,  it  has  been  deemed  a 
just  and  necessary  implication,  that  the  means 
to  accomplish  it  are  given  also,  or,  in  other  words, 
that  the  power  flows  as  a  necessary  means  to 
accomplish  the  end.  Prigg  v.  The  Common- 
wealth of  Pennsylvania,  16  Peters,  537. 


LEGITIMACY. 

1,  Previous  to  the  year  1775,  H.  S.  of  Virgi- 
nia, cohabited  with  A.  W.,  and  had  by  her  the 
appellants,  whom  he  recognised  as  his  children. 
In  July,  1775,  he  made  his  will,  which  was  duly 
proved  after  his  decease,  in  which  he  described 
them  as  the  children  of  himself  and  his  wife  A., 
and  devised  the  whole  of  his  property  to  them 
and  their  mother.  In  June,  1776,  he  was  ap- 
pointed a  colonel  in  the  Virginia  line,  upon  the 
continental  establishment,  and  died  in  the  ser- 
vice, having  in  July,  1776,  intermarried  with  the 
mother,  and  at  the  lime  of  his  death  his  wife 
was  pregnant  of  a  son  who  was  born  afterwards, 
and  named  R.  S. ;  after  the  death  of  H.  S.,  and 
the  birth  of  his  son  R.  S.,  a  warrant  for  a  mili- 
tary tract  of  land  was  granted  by  the  state  of 
Virginia,  to  the  posthumous  son  of  H.  S.,  who 
died  in  1796,  in  his  minority,  without  children, 
and  without  having  located  or  disposed  of  the 
warrant.  His  mother  also  died  before  1796. 
Held,  that  the  children  of  H.  S.  were  not  entitled 
to  the  lands  as  devisees  under  his  will,  under 
the  act  of  assembly  ;  nor  did  the  will  .so  far  ope- 
rate as  to  render  them  capable  of  taking  under 
the  act,  as  being  named  his  leral  representa- 
tives in  his  will.  Stevenson's  Hens  v.Sullivant, 
5  Wheat.  207 ;  4  Cond.  Rep.  636. 
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2.  The  presumption  of  law  is  in  favour  of  the 
legitimacy  of  a  child  born  in  wciliock  ;  but  tliis 
presumption  may  be  rebutted  by  other  testi- 
mony. It  is  true,  that  a  mere  probability  of 
non-access  by  the  husband,  is  not  sufficient  to 
repel  the  presumption  :  but  it  is  not  necessary 
for  the  party  objecting  to  the  legitimacy,  to 
prove  that  non-access  was  impossible.  If  the 
evidence  places  the  non-access  beyond  all  rea- 
sonable doubt,  it  is  sufficient  to  repel  the  pre- 
sumption of  legitimacy.  Stcnal  ct  al.  v.  StegaVs 
Adni'r  ct  a/.,  2  Brockenb.  C.  C.  R.  256. 

3.  If  a  man  marries  a  woman  in  such  an  ad- 
vanced state  of  pregnancy,  that  the  situation  of 
his  wife  must  have  been  known  to  him,  it  must 
be  considered  as  a  recognition  of  the  child,  after- 
wards born,  as  his  own  :  any  conduct  of  the  hus- 
band after  the  birth,  indicating  a  belief  that  the 
child  is  his,  is  decisive.  But  if  the  marriage 
takes  place  where  the  pregnancy  is  probably 
unknown  ;  where  the  acquaintance  between  the 
parties,  most  probably,  commenced  too  late  for 
the  husband,  according  to  the  law  of  gestation, 
to  be  the  father  of  the  child  afterwards  born  ; 
where  the  common  opinion  of  the  neighbour- 
hood assigns  the  child  to  another  man ;  when 
the  boy  grows  up,  not  in  the  house  of  the  hus- 
band of  the  woman,  nor  looking  on  him  as  a 
father,  nor  being  considered  as  a  son,  the  repu- 
tation of  the  woman  is  not  good  ;  these  are  all 
circumstances  which  go  strongly  to  repel  the 
presumption  of  legitimacy.  A  court  of  equity 
should  direct  an  issue  to  try  the  fact  of  legiti- 
macy, where  such  circumstances,  as  above  nar- 
rated, are  supported  by  the  depositions  in  the 
cause.     Ibid. 

4.  The  unsworn  declarations  of  the  mother, 
that  her  son,  born  six  months  after  marriage,  is 
the  son  of  another  man,  are  not  admissible  to 
prove  his  illegitimacy;  and  a  fortiori,  the  decla- 
rations of  that  man  are  not  admissible.  If  their 
evidence  is  proper,  their  depositions  should  have 
been  taken.     Ibid. 

5.  The  general  report  of  the  neighbourhood 
on  the  question  of  legitimacy,  is  not  to  be  disre- 
garded, but  its  weight  depends  on  the  circum- 
stances of  the  case,  on  the  remoteness  of  the 
time  when  the  fact  occurred,  and  the  difficulty 
of  producing  any  positive  evidence  respecting  it. 
Ibid. 


LENGTH  OF  TIME. 

1.  Length  of  time  afTords  no  presumption  of 
an  acquiescence  by  a  cestui  que  trust  in  a  pur- 
chase of  the  trust  property  made  by  a  trustee  for 
his  own  use;  unless  it  appears  that  the  cestui 
que  trust  had  notice  of  the  purchase.  Prevost 
V.  Gratz  et  al,  Peters'  C.  C.  R.  364. 

2.  The  grantor  of  land,  is  presumed  to  be 
alive  until  the  contrary  is  shown.  Lessee  of  Bat- 
tin  V.  Bigelow,  Peters'  C.  C.  R.  452. 

3.  Pennsylvania.  —  A  presumption  that  the 
purchase  money  for  land  has  been  paid  to  the 
proprietaries,  cannot  arise  from  length  of  time, 
where  the  claimant  of  the  land  does  not  produce 
a  patent,  or  does  not  show  that  a  patent  was  is- 


sued for  the  land.     Conn  ct  al.  v.  Penn  et  al.y 
Peters'  C.  C.  R.  496. 

4.  Length  of  time  cannot  be  presumed  by 
a  jury,  but  must  be  proved.  IlursVs  Lessee  v. 
M-N'cil,  1  Wash.  C.  C.  R.  70. 

5.  Length  of  time  may  properly  induce  a  jury 
to  presume  a  grant  in  support  of  possession  ; 
which  presumption  may  be  repelled  or  accounted 
for.     Ibid. 

6.  Where  a  party  has  been  absent  from  the 
country  during  a  war,  the  period  of  the  war 
should  not  be  construed  against  him,  in  com- 
puting the  length  of  time  in  which  an  ejectment 
may  be  brought.  Lessee  of  Delancey  v.  M^Keen, 
1  \Vash.  C.  C.  R.  354. 

7.  In  general,  length  of  time  is  no  bar  to  a 
trust  clearly  established  to  have  once  e.\isted  j 
and  where  fraud  is  imputed  and  proved,  length 
of  time  ou^ht  not  to  exclude  relief.  Prevost  v. 
Gratz,  6  Wheat.  481  ;  5  Cond.  Rep.  142. 

8.  But  as  length  of  time  necessarily  ob.scures 
all  human  evidence,  and  deprives  parties  of  the 
means  of  ascertaining  the  nature  of  the  original 
transaction,  it  operates,  by  way  of  presumption, 
in  favour  of  innocence,  and  against  imputation  of 
fraud.     Ibid. 

9.  The  lapse  of  forty  years,  and  the  death  of 
all  the  original  parties,  is  deemed  sufficient  to 
presume  the  discharge  and  extinguishment  of  a 
trust,  proved,  by  strong  circumstances,  once  to 
have  existed  ;  by  analogy  to  the  rule  of  law, 
which,  after  a  lapse  of  time  presumes  the  pay- 
ment of  a  debt,  the  surrender  of  a  deed,  and  ex- 
tingui-shment  of  a  trust,  where  circumstances 
require  it.     Ibid. 


LETTERS  OF  CREDIT. 

1.  A  letter  from  the  defendants  to  J.  M., 
saying  that  they  would  be  his  security  for  one 
hundred  and  thirty  barrels  of  corn,  payable  in 
twelve  months,  will  maintain  an  action  of  as- 
sumpsit against  the  defendants  upon  the  faith  of 
the  latter,  in  favour  of  any  one  who  has  given 
credit  to  J.  M.  for  the  corn.  Lawrason  v.  Ma- 
son, 3  Cranch,  492;   1  Cond.  Rep.  605. 

2.  A  letter  of  credit,  addres.sed  by  mistake  to 
John  and  Joseph,  and  delivered  to  John  and 
Jeremiah,  will  not  support  an  action  by  John  and 
Jeremiah  for  goods  furnished  by  them  to  the 
bearer,  upon  the  faith  of  the  letter  of  credit.  It 
is  not  a  written  contract  between  the  plaintiffs 
and  defendants,  and  parol  proof  cannot  be  ad- 
mitted to  make  it  such.  It  is  not  a  case  of  fraud, 
ambiguity  or  mistake,  on  the  part  of  the  plain- 
tiffs. "  Grant  v.  Naijlor,  4  Cranch,  224;  2  Cond. 
Rep.  95. 

3.  The  construction  of  a  letter  of  credit  or 
guaranty,  must  be  the  same  in  a  court  of  equity 
as  in  a  court  of  law  ;  and  any  facts  which  might 
be  introduced  in  one  court  to  explain  the  trans- 
action, may  be  introduced  into  the  other.  jRws- 
sel  V.  Clark's  ExWs  et  al,  7  Cranch,  69;  2  Cond. 
Rep.  417. 

4.  A  letter  of  credit  was  written  by  Edmond- 
ston.  of  Charle.ston,  South  Carolina,  to  a  commer- 
cial house  at  Havana,  in   favour  of  J.  and  T. 
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Robson,  for  fifty  thousand  dollars.  "  which  sum 
they  may  invest  through  you  in  the  produce  of 
your  island."  On  the  arrival  of  Thomas  Rob- 
son  in  Havana,  the  house  to  whom  the  letter  of 
Mr.  Edmondston  was  addressed,  was  unable  to 
undertake  the  business,  and  introduced  Thomas 
Robson  to  Drake  and  INlitchel,  merchants  at 
that  place;  exhibiting  to  them  the  letter  of 
credit  from  Mr.  Edmondston.  Drake  and  Slit- 
chel,  on  the  faith  of  the  letter  of  credit,  and  at 
the  request  of  Thomas  Robson,  made  large 
shipments  of  coffee  to  Charleston,  for  which  they 
were,  by  agreement  with  Thomas  Robson,  to 
draw  upon  Goodhue  &  Co.  of  New  York,  at  sixty 
days,  where  insurance  was  to  be  made.  Ot 
this  agreement  Edmondston  was  informed,  and 
he  confirmed  it  in  writing.  For  a  part  of  the 
cost  of  the  coffee  so  shipped,  Drake  and  Mitchel 
drew  bills  on  New  York,  which  were  paid  ;  and 
afterwards,  in  consequence  of  a  change  in  the 
rate  of  exchange,  they  drew  for  the  balance  of 
shipments  on  London.  This  was  approved  of  by 
J.  and  T.  Robson,  but  was  not  communicated  to 
Edmondston.  To  provide  for  the  payment  of 
the  bills  drawn  on  London  by  Drake  and  Mit- 
chel, the  agents  of  J.  and  T.  Robson  remitted 
bills  on  London,  which  were  protested  for  non- 
payment )  and  Drake  and  Mitchel  claimed  from 
Edmondston,  under  the  letter  of  credit,  pay- 
ment of  their  bills  on  London.  Edmondston  v. 
Drake  and  Mitchel,  5  Peters,  624. 

5.  It  would  be  an  extraordinary  departure 
from  that  exactness  and  precision  which  is  an 
important  principle  in  the  law  and  usage  of  mer- 
chants, if  a  merchant  should  act  on  a  letter  of 
credit,  such  as  that  in  this  case,  and  hold  the 
writer  responsible,  without  giving  notice  to  him 
that  he  had  acted  upon  it.     Ibid. 

6.  Action  upon  the  following  letter  of  gua- 
ranty written  by  the  defendants  and  delivered 
to  the  plaintiffs:  -'Our  friend,  Mr.  Chester  Ba- 
ring, to  assist  him  in  business,  may  require  your 
aid  from  time  to  time,  either  by  acceptance  or 
endorsement  of  his  paper,  or  advances  in  cash : 
in  order  to  save  you  from  harm  in  so  doing,  we 
do  hereby  bind  ourselves,  severally  and  jointly, 
to  be  responsible  to  you  at  any  time  for  a  sum 
not  exceeding  eight  thousand  dollars,  should  the 
said  C.  H.  fail  to  do  so."  One  count  in  the  de- 
claration was  for  money  lent,  and  money  had 
and  received.  Held,  that  upon  a  collateral  un- 
dertaking of  this  sort,  no  such  suit  is  maintain- 
able.    Douglass  V.  Reynolds,  7  Peters,  113. 

7.  Nothing  can  be  clearer,  upon  principle, 
than  that  if  a  letter  of  credit  is  given,  but  in  fact 
no  advances  are  made  upon  the  faith  of  it.  the 
party  is  not  entitled  to  recover  for  any  debts  due 
by  him  from  the  debtor  in  whose  favour  it  was 
given,  which  have  been  incurred  subsequently 
to  the  guaranty,  and  without  any  reference  to  it. 
Ibid. 

8.  The  guaranty  in  this  case  covered  succes- 
sive advances,  acceptances,  and  endorsements 
made  by  the  plaintiffs,  to  the  amount  of  eight 
thousand  dollars,  at  any  subsequent  time,  toties 
quoties,  whenever  the  antecedent  transactions 
were  discharged.  It  was  a  continuing  guaranty. 
Ibid. 


9.  Every  instrument  of  this  sort  ought  to  re- 
ceive a  fair  and  liberal  interpretation  according 
to  the  true  import  of  its  terms.  It  being  an  en- 
gagement for  the  debt  of  another,  there  is  cer- 
tainly no  reason  for  giving  it  an  expanded  sig- 
nification or  liberal  construction,  beyond  the  fair 
import  of  its  terms.     Ibid. 

10.  L.,  at  Memphis,  Tennessee,  addressed  a 
letter  to  D.  &  Co.  at  New  Orleans,  stating  that 
N.  &  D.  wished  to  draw  on  them  for  two  thou- 
sand dollars,  saying,  "Please  accept  their  draft, 
and  I  hereby  guaranty  the  punctual  payment  of 
it."  In  a  letter  of  the  same  date,  to  one  of  the 
firm  of  N.  &  D.,  he  says,  "  I  send  a  guaranty  for 
two  thousand  dollars.  The  balance  I  have  no 
doubt  your  friend  VV.  will  do  for  you."  N.  &  D. 
drew  a  bill  on  D.  &  Co.  for  four  thousand  two 
hundred  and  fifty  dollars,  which  they  accepted  : 
and  after  having  paid  the  draft,  they  gave  notice 
to  L.  that  they  looked  to  him  for  the  money. 
No  notice  was  given  by  D.  &  Co.  to  L.  that  they 
intended  to  accept,  or  had  accepted,  and  acted 
upon  the  guaranty,  before  they  paid  the  draft. 
The  drawers  of  the  bill  did  not  reimburse  D.  & 
Co.  for  any  part  of  it.  An  action  was  instituted 
to  recover  two  thousand  dollars  from  L.,  being 
part  of  the  bill  for  four  thousand  two  hundred 
and  fifty  dollars.  Held,  that  although  the  bill 
was  drawn  for  four  thousand  two  hundred  and 
fifty  dollars,  the  guaranty  would  have  operated 
to  bind  L.  for  the  sum  of  two  thousand  dollars 
included  in  it,  if  notice  of  the  acceptance  of  it 
had  been  given  by  D.  &  Co.  to  L.;  but  having 
omitted  to  give  such  notice,  or  that  they  intended 
to  accept,  or  had  accepted  and  acted  on  the  gua- 
ranty, L.  was  not  liable  to  D.  &  Co.  for  any  part 
of  the  bill  for  four  thousand  two  hundred  and 
fifty  dollars.     Lee  v.  Dick,  10  Peters,  482. 

11.  A  promise  contained  in  a  letter  of  credit, 
written  by  persons  who  are  to  become  the 
drawees  of  bills  drawn  under  it,  promising  to 
accept  such  bills  when  drawn,  which  letter  is 
designed  to  be  exhibited  for  the  purpose  of  in- 
ducing persons  to  advance  money  on  it,  and 
take  the  bills  when  drawn,  is  an  available  con- 
tract in  favouT  of  the  persons  to  whom  the  letter 
of  credit  is  shown,  who  advance  money  and 
take  the  bills  on  the  faith  thereof.  Russell  v. 
Wiggin,  2  Story's  C.  C.  R.  213. 

f2.  A,  of  Boston,  the  agent  of  a  banking- 
house  in  London,  gave  a  letter  of  credit  to  B, 
authorizing  C,  who  was  about  to  proceed  to  the 
East  Indies,  to  draw  on  the  said  bankers  to  a 
certain  amount,  engaging  that  the  bills  should  be 
duly  honoured,  when  presented  ;  B,  at  the  same 
time,  made  the  usual  arrangement  to  remit  to 
the  said  bankers  in  London,  sufficient  funds  to 
meet  the  payment  of  all  bills  which  might  be 
drawn  by  virtue  of  the  said  credit,  but  failed  to 
do  so.  The  said  letter  of  credit  was  taken  to 
Manilla  by  C  to  procure  a  cargo,  and  the  plain- 
tiffs, on  the  strength  of  the  letter,  furnished  a 
cargo,  and  received  from  C  bills  on  the  said 
bankers  to  the  amount  limited  in  the  said  letter 
of  credit.  Most  of  the  bills  so  drawn  were  paid 
at  maturity,  others  were  protested  for  non-ac- 
ceptance and  non-payment,  and  were  returned 
to  Manilla,  and  paid  by  the  plaintiffs,  who  were 
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also  obliged  to  pay,  and  did  pay  more  than  one  I  contract  and  conveyance  for  lands  lying  in  an- 
re-e.\chaiis:e.  It  was  held:  1st.  That  the  said  !  other,  it  seems  most  reasonable  that  the  contract 
letter  of  cietlit  was?  to  be  deemed  to  be  made  in  I  should  be  construed  according  to  the  law  of  the 


Massachusetts,  and  as  to  its  obligation,  construc- 
tion, and  character,  was  to  be  governed  by  the 
laws  of  Massachusetts,  and  not  by  the  laws  of 
England.  '2d.  That  the  plainlitrs  were  entitled 
to  maintain  an  action  ag-ainst  the  said  bankers, 
and  to  recover  the  amount  of  the  damages  sus- 
tained by  the  refusal  of  the  defendants  to  accept 
the  bill.  3d.  That  the  plaintiffs  were  entitled 
to  recover  the  whole  damages,  costs,  and  ex- 
penses paiil  by  them,  including  re-exchange, 
with  interest  of  the  place  where  the  money  was 
payable  by  the  plaintiffs.  Ibid. 
See  Guaranty,  Vol.  I.,  p.  814. 


LETTERS  ROGATORY. 

The  circuit  court  will  issue  letters  rogatory, 
for  the  purpose  of  obtaining  testimony,  when 
the  government  of  the  place  where  the  evidence 
is  to  be  obtained  will  not  permit  a  commission 
to  be  executed.  Nelson  v.  The  United  States, 
Peters'  C.  C.  R.  235. 


LEX  LOCL 

1.  All  rights  to  the  testator's  personal  property 
are  to  be  regulated  by  the  laws  of  the  country 
where  he  lived  :  but  suits  for  those  rights  must 
be  governed  by  the  laws  of  that  country  in  which 
the  tribunal  is  placed.  Dixon-s  Exhs  v.  Ram- 
saifs  ExWs.  3  Cianch,  319  j   1  Cond.  Rep.  547. 

2.  In  an  action  by  the  endorsee  against  the 
endorser  of  a  foreign  bill  of  exchange,  the  de- 
fendant is  liable  for  damages  according  to  the 
law  of  the  place  where  the  bill  was  endorsed. 
The  endorsement  is  a  new  and  substantive  con- 
tract. Slacum  v.  Pomery,  6  Cranch,  221;  2 
Cond.  Rep.  351. 

3.  The  title  to  land  can  be  acquired  and  lost 
only  In  the  manner  prescribed  by  the  law  of  the 
place  where  such  land  is  situate.  United  States 
V.  Jonah  Crosby,  7  Cranch,  115;  2  Cond.  Rep. 
437. 

4.  In  construing  local  statutes,  the  supreme 
court  is  governed  by  the  decisions  of  the  state 
tribunals.  Thatcher  v.  Powell,  6  Wheat.  119: 
5  Cond.  Rep.  28. 

5.  A  discharge  under  a  foreign  bankrupt  law 
is  no  bar  to  an  action,  in  the  courts  of  this  country, 
on  a  contract  made  here.  M'Millan  v.  McNeill, 
4  Wheat.  209;  4  Cond.  Rep.  424. 

6.  Where  a  general  authority  is  given  to  draw 
bills  from  a  certain  place,  on  account  of  advances 
there  made,  the  undertaking  is  to  replace  the 
money  at  that  place,  and  therefore  interest  is 
allowed  according  to  the  rate  at  that  place.  La- 
nusse  V.  Barker,  3  Wheat.  101;  4  Cond.  Rep. 
204. 

7.  W'here  a  party  executes,  in  one  state,  a 


place  where  it  is  to  be  executed,  than  that  he 
should  be  held  to  reserve  all  the  rights  ami  re- 
medies which  the  law  of  the  state  where  the 
land  lies  must  give,  and  the  law  of  the  place 
where  the  contract  is  made  would  deny.  Darby 
V.  Mayer,  10  Wheat.  465;  6  Cond.  Rep.  185. 

8.  The  disposition  of  real  property,  by  deed 
or  will,  is  subject  to  the  laws  of  the  country 
where  it  is  situated.  Kerr  v.  Moon,  9  Wheat. 
565;  5  Cond.  Rep.  682. 

9.  Where  the  devisor  was  entitled  to  warrants 
for  land  in  the  Virginia  military  district  in  the 
slate  of  Ohio,  under  the  laws  and  ordinances  of 
Virginia,  on  account  of  his  military  services, 
and  made  a  will  in  Kentucky,  devising  the  lands, 
which  was  duly  proved  and  registered  according 
to  the  laws  of  that  state:  Held,  that  although 
the  title  to  the  land  was  merely  equitable,  and 
that  not  to  any  specific  tract  of  land,  it  could 
not  pass,  unless  by  a  will  proved  and  registered 
according  to  the  laws  of  Ohio.     Ibid. 

10.  Even  admitting  it  to  have  been  personal 
property,  a  person  claiming  under  a  will  proved 
in  one  slate  cannot  intermeddle  with  or  sue  for 
the  effects  of  a  testator  in  another  state,  unless 
the  will  be  proved  in  the  latter  state,  or  it  is  per- 
mitted by  some  law  of  that  state.     Ibid. 

11.  Letters  testamentary  give  to  an  executor 
no  authority  to  sue  for  the  personal  estate  of  his 
testator,  out  of  the  jurisdiction  of  the  state  by 
which  they  were  granted.     Ibid. 

12.  Under  the  statute  of  Ohio,  which  permits 
wills  made  in  other  states  concerning  property 
in  that  state,  to  be  proved  and  recorded  in  the 
court  of  the  county  where  the  property  lies,  it 
must  appear  that  the  requisitions  of  the  statute 
have  been  pursued,  in  order  to  give  the  will  the 
same  validity  and  effect  as  if  made  within  the 
state.     Ibid. 

13.  The  law  of  a  place  where  a  contract  is 
made,  is,  generally  speaking,  the  law  by  which 
the  contract  is  expoutided;  but  the  right  of  pri- 
ority forms  no  part  of  the  contract,  it  is  rather  a 
personal  privilege,  dependent  on  the  law  of  the 
place  where  the  property  lies,  and  where  the 
court  sits  which  is  to  decide  the  case.  Harrison 
V.  Sterry  ct  al,  5  Cianch,  289  ;  2  Cond.  Rep.  260. 

14.  In  the  administration  of  the  estate  of  a 
deceased  person,  the  assets  are  always  distri- 
buted according  to  the  dignity  of  the  debt,  as 
regulated  by  the  law  of  the  country  where  the 
representative  of  the  deceased  acts,  and  from 
which  he  derives  his  powers,  not  by  the  law  of 
the  country  where  the  conlract  was  made.  Ibid. 

15.  The  courts  of  every  government  have  the 
exclusive  authority  of  construing  its  local  sta- 
tutes, and  their  construction  will  be  respected  in 
every  other  country.  Elmendorf  v.  Taylor,  10 
Wheat.  152;  6  Cond.  Rep.  47. 

16.  The  supreme  court  respects  the  decisions 
of  the  state  courts  upon  their  local  statutes,  in 
the  same  manner  as  the  state  courts  are  bound 
by  the  decisions  of  the  supreme  court,  in  con- 
struing the  constitution,  laws,  and  treaties  of  the 
Union.     Ibid. 
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17.  The  general  rule  is.  that  remedies,  in  re- 
spect to  real  property,  are  to  be  pursued  accord- 
ins:  to  the  lex  loci  rei  sita?.  Robinson  v.  Camp- 
bell., 3  Wheat.  212;  4  Cond.  Rep.  235. 

18.  The  title  and  disposition  of  real  property 
is  governed  by  the  lex  loci  rei  sitae.  MCormkk 
y.Stillivant,  10  Wheat.  192;  6  Cond.  Rep.  71. 

19.  The  title  to  land  can  only  pass  by  devise, 
according  to  the  law  of  the  state  or  country 
where  the  land  lies.  The  probate  in  one  state 
or  country  is  of  no  validity,  as  affecting  the  title 
to  lands  in  another.     Ibid. 

20.  The  lex  loci  rei  sitae  governs  as  to  the 
effect  of  a  devise  in  one  country  of  lands  in 
another.  Darby^s  Lessee  v.  3Iayer,  10  Wheat. 
465;  6  Cond.  Rep.  185. 

21.  Query,  How  far  this  general  principle  is 
modified  by  the  provisions  of  the  constitution 
and  laws  of  the  United  States  in  respect  to  the 
faith  and  credit,  &c.  to  be  given  to  the  public 
acts,  records,  and  judicial  proceedings  of  each 
state  in  every  other  state  1     Ibid. 

22.  Five  years  bona  fide  possession  of  a  slave 
constituting  a  title  by  the  laws  of  Virginia,  under 
which  a  plaintiff  may  recover  in  detinue,  such  a 
possession  is  a  legal  defence  to  a  purchaser 
under  such  possessor,  in  the  courts  of  Tennes- 
see. Although  the  rule  of  limitation  applicable 
to  this  species  of  property  is,  strictly  speaking,  a 
part  of  the  lex  fori  of  Virginia;  j-et  as  it  consti- 
tutes the  title  of  the  vendor  to  the  property,  it  is 
a  bar  to  an  action  against  the  vendee  in  the 
courts  of  another  state.  Shelby  v.  Guy,  11 
Wheat.  361 ;  6  Cond.  Rep.  345. 

23.  It  is  a  well  settled  principle  that  a  statute 
of  limitations  is  the  law  of  the  forum,  and  ope- 
rates upon  all  who  submit  themselves  to  its  ju- 
risdiction.     M-Clumj  v.  Silliman,  2  Peters,  270. 

24.  A  contract  to  accept  certain  bills  was 
made  in  Charleston,  South  Carolina.  The  bills 
were  drawn  in  Georgia,  on  B.  and  H.  in  Charles- 
ton, and  with  a  view  to  the  state  of  South  Caro- 
lina for  the  execution  of  the  contract.  The  in- 
terest is  to  be  charged  at  the  rate  of  interest  in 
South  Carolina.  Boyce  ^-  Henry  v.  Edwards,  4 
Peters,  ill. 

25.  It  is  so  usual  for  a  legislature  to  employ 
itself  in  framing  rules  which  are  to  operate  only 
on  contracts  without  their  jurisdiction  between 
persons  residing  without  their  jurisdiction,  that 
courts  can  never  be  justified  in  putting  such  a 
construction  upon  their  words,  if  they  admit 
any  other  interpretation  which  is  rational  and 
not  too  much  strained.  Bond  et  al.  v.  Jay,  7 
Cranch,  350;  2  Cond.  Rep.  525. 

26.  If  a  statute  be  general,  without  a  direct 
application  to  foreign  contracts,  the  rule  ap- 
proved by  Casaregis,  seems  proper  to  be  adopted, 
that  its  construction  shall  not  be  extended  to 
such  contracts.  Van  Riemsdyk  v.  Kane,  1  Gal- 
lis.  C.  C.  R.  371. 

27.  A  contract  made  in  a  foreign  country,  and 
to  be  governed  and  discharged  by  its  laws,  can- 
not be  discharged  by  a  mere  positive  regulation 
of  another  country,  to  which  the  parties  have  not 
bound  themselves  to  submit.     Ibid. 

28.  The  supreme  court  of  the  state  of  South 
Carolina  having  decided  that  the  act  of  the  legis- 


lature of  that  state,  of  1744,  relative  to  the  com- 
mencement, within  two  years,  of  actions  of 
ejectment  after  nonsuit,  discontinuance,  &c.,  is 
a  part  of  the  limitation  act  of  1812,  and  that  a 
suit  commenced  within  the  time  prescribed, 
arrests  the  limitation;  and  this  benig  the  de- 
cision of  the  highest  judicial  tribunal  on  the 
construction  of  a  state  law  relating  to  titles  and 
real  property,  must  be  regarded  by  the  supreme 
court  as  the  rule  to  bind  its  judgment.  Hen- 
derson  and  Wife  v.  Griffin,  5  Peters,  151. 

29.  That  court  having  decided  on  the  con- 
struction of  a  will  according  to  their  view  of  the 
rules  of  the  common  law  in  that  state,  as  a  rule 
of  property;  this  decision  comes  within  the 
principle  adopted  by  the  supreme  court  in  Jack- 
son V.  Chew,  12  Wheat.  153,  167,  that  such  de- 
cisions are  entitled  to  the  same  respect  as  those 
which  are  given  on  the  construction  of  local 
statutes.     Ibid. 

30.  Where  an  estate  was  devised  to  A  and  B 
in  trust  for  C  and  her  heirs,  the  estate,  by  the 
settled  rules  of  the  courts  of  law  and  equity  in 
South  Carolina,  as  applied  to  the  statute  of  uses 
of  27  Henry  VIII.  ch.  10,  in  force  in  that  state, 
passed  at  once  to  the  object  of  the  trust,  as  soon 
as  the  will  took  effect  by  the  death  of  the  testa- 
tor. The  interposition  of  the  names  of  A  and 
B  had  no  other  legal  operation  than  to  make 
them  the  conduits  through  whom  the  estate  was 
to  pass,  and  they  could  not  sustain  an  ejectment 
for  the  land.  C,  the  grand-child  of  the  testator, 
is  a  purchaser  under  the  will,  deriving  all  her 
rights  from  the  will  of  the  testator,  and  obtain- 
ing no  title  from  A  and  B :  and  A  and  B  were  as 
much  strangers  to  the  estate  as  if  their  names 
were  not  to  be  found  in  the  will.     Ibid. 

31.  A  bond  was  given  by  the  navy  agent  at 
New  Orleans  and  his  sureties  to  the  United 
States,  conditioned  that  he  should  faithfully  ac- 
count for  all  public  moneys  received  by  him,  &c. 
The  sureties  to  the  bond  having  been  sued  on 
the  same  after  his  insolvency  and  decease, 
claimed  that  the  United  States  were  bound  to 
divide  their  action,  and  take  judgment  against 
each  surety  for  his  proportion  of  the  sum  due, 
according  to  the  law  of  Louisiana;  considering 
it  a  contract  made  there,  and  to  be  governed  in 
this  respect  by  the  law  of  that  state.  Held, 
that  the  liability  of  the  sureties  must  be  governed 
by  the  rules  of  the  common  law ;  the  account- 
ability of  the  principal  being  at  the  city  of  Wash- 
ington, to  the  treasury  of  the  United  States;  and 
the  bond  being  joint  and  several,  each  is  bound 
for  the  whole :  and  that  the  contribution  be- 
tween the  sureties  is  a  matter  with  which  the 
United  States  have  no  concern.  Cox  ^  Dick  v. 
The  United  States,  6  Peters,  172. 

32.  The  general  rule  of  law  is  well  settled, 
that  the  law  of  the  place  where  the  contract  is 
made,  and  not  where  the  action  is  brought,  is  to 
govern  in  enforcing  and  expounding  the  contract ; 
unless  the  parties  have  a  view  to  its  being  ex- 
ecuted elsewhere :  in  which  case  it  is  to  be 
governed  according  to  the  law  of  the  place 
where  it  is  to  be  executed.     Ibid. 

33.  Z.  and  T.  were  merchants  at  New  Orleans; 
B.  was  a  resident  merchant  at  Baltimore.     B., 
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in  1818,  being  ihe  owner  of  the  ship  Fabius, 
sent  her  to  \e\v  Orleans,  consigned  to  Z.  and  T., 
who  procured  a  freight  for  her,  and  the  sliip 
having  been  attacheil  for  a  ilebt  due  by  B.  in 
New  Orleans,  Z.  and  T.,  in  order  to  release  her, 
and  enable  her  to  proceed  on  her  voyage,  be- 
came security  for  the  debt,  and  were  obliged  to 
pay  the  same  by  the  judgment  of  a  court  in  New- 
Orleans.  B.,  on  being  iidormed  that  Z.  ami  T. 
had  become  security  for  his  debt,  approved  of 
the  same,  and  promised  to  indemnify  them  for 
any  loss  they  might  sustain.  The  agreement  of 
B.  to  indemnify  Z.  and  T.  is  not  in  contempla- 
tion of  law  a  Maryland  contract,  but  a  Louisiana 
contract,  by  which  B.  undertook  to  pay  the 
money  in  the  place  where  Z.  and  T.  resided, 
and  not  in  Maryland.  The  agreement  of  Z.  anil 
T.,  by  which  they  procured  the  relief  of  the  ship 
Fabius,  was  within  their  authority  as  consignees 
of  the  ship.  Boyle  v.  Zacharie  if  Turner,  6  Pe- 
ters. 6S5. 

34.  Such  a  contract  would  be  understood  by 
all  the  parties  to  be  a  contract  made  in  the 
place  where  the  advance  was  to  be  made;  and 
the  payment,  unless  otherwise  stipulated,  would 
also  be  understood  to  be  made  there.  The  case 
would  in  this  aspect,  fall  directly  within  the  au- 
thority of  Lanusse  v.  Barker,  3  Wheat.  101.  146. 
Ibid. 

35.  A  bond  executed  by  a  public  officer,  for 
the  due  performance  of  his  ofBcial  duties  in  the 
disbursement  of  public  money,  is  to  be  governed 
by  the  laws  of  the  United  States  as  they  operate 
in  the  District  of  Columbia;  the  accounts  of  the 
otficer  being  required  to  be  settled  at  the  trea- 
sury department.  Duncan's  Heirs  v.  The  United 
States,  7  Peters,  435. 

36.  The  general  rule  of  law  is,  that  contracts 
are  to  be  construed  according  to  the  law  of  the 
place  where  they  are  made,  and  to  be  executed : 
contracts  respecting  lands  lying  in  another  state, 
form  no  necessary  exception  to  the  rules,  for 
these  in  many  instances,  both  as  to  rights  and 
remedies,  are  governed  by  the  lex  loci  contrac- 
tus. Where  a  party  executes  in  one  state,  a 
contract  and  conveyance  of  land  lying  in  another, 
it  seems  more  reasonable  that  the  contract 
should  be  construed  according  to  the  law  of  the 
place  where  it  is  executed,  than  that  he  should 
be  held  to  reserve  all  the  rights  and  remedies 
which  the  law  of  the  state  where  the  land  lies 
must  give,  and  the  law  of  the  place  of  the  con- 
tract would  deny.  Gilrnan  v.  Brown  ct  ah,  1 
Mason's  C.  C.  R.  181. 

37.  The  general  principle  adopted  by  civilized 
nations  is,  that  the  nature,  validity,  and  inter- 
pretation of  contracts  are  to  be  governed  by  the 
laws  of  the  country  where  the  contracts  are 
made,  or  are  to  be  performed.  But  the  reme- 
dies are  to  be  governed  by  the  laws  of  the  coun- 
try where  the  suit  is  brought ;  or,  as  it  is  com- 
pendiously expressed,  by  the  lex  fori.  No  one 
will  pretend,  that  because  an  action  of  covenant 
will  lie  in  Kentucky,  on  an  unsealed  contract 
made  in  that  state,  therefore  a  like  action  will 
lie  in  another  state,  where  covenant  can  be 
brought  only  on  a  contract  under  seal.  Bank  of 
the  United  States  v.  Donnally,  8  Peters,  361. 


38.  It  is  an  appropriate  part  of  the  remedy 
which  every  state  prescribes  to  its  own  tribu- 
nals, in  the  same  manner  in  which  it  prescribes 
the  times  within  which  all  suits  must  be  brought. 
The  nature,  validity,  and  interpretation  of  the 
contract  may  be  admitted  to  be  the  same  in 
other  states  ;  but  the  mode  by  which  the  remedy 
is  to  be  pursued,  and  the  time  within  which  it 
is  to  be  brought,  may  essentially  difler.  The 
remedy  on  a  contract  made  out  of  the  state,  by 
a  suit  in  Virginia,  must  be  sought  within  the 
time,  and  in  the  motle,  and  according  to  the  tle- 
scriptive  characters  of  the  instrument,  known 
to  the  laws  of  Virginia,  and  not  by  the  descrip- 
tion and  characters  of  it  presented  in  another 
state.     Ibid. 

39.  An  instrument  may  be  negotiable  in  one 
state,  which  yet  may  be  incapable  of  negotia- 
bility by  the  laws  of  another  state;  and  the 
remedy  must  be  in  the  courts  of  the  latter  on 
such  instrument,  according  to  its  own  laws.  Ihid. 

40.  An  action  was  instituted  in  the  district 
court  of  the  United  States  for  the  western  dis- 
trict of  Virginia,  on  a  promissory  note  made  in 
the  state  of  Kentucky,  and  the  defendants 
pleaded  the  statute  of  limitations  of  Virginia. 
The  plaintiffs  replied,  that,  by  the  statute  of 
limitations  of  Kentucky,  the  defendants  were 
not  discharged.  Held,  that  the  statute  of  limi- 
tations in  Kentucky  is  not  available  in  Virginia. 
Ibid. 

41.  The  general  principle  in  relation  to  con- 
tracts made  at  one  place  to  be  executed  at  ano- 
ther, is  well  settled.  They  are  to  be  governed 
by  the  laws  of  the  place  of  performance;  and 
if  the  interest  allowed  by  the  laws  of  the  place 
of  performance  be  greater  than  that  permitted 
at  the  place  of  the  contract,  the  parties  may- 
stipulate  for  the  higher  interest,  without  incur- 
ring the  penalties  of  usury.  Andrews  v.  Pond, 
n'Veiex»,  65. 

42.  When  a  contract  has  been  made  without 
reference  to  the  laws  of  the  state  where  it  was 
made,  or  to  the  laws  of  the  place  of  performance, 
and  a  rate  of  interest  was  reserved  forbidden  by 
the  laws  of  the  place  where  the  contract  was 
made,  which  was  concealed  under  the  name  of 
e.xchange,  in  order  to  evade  the  law  against 
usury,  the  question  is  not  which  law  is  to  gov- 
ern in  executing  the  contract;  unquestionably  it 
must  be  the  law  of  the  state  where  the  agree- 
ment was  entered  into,  and  the  instrument  taken 
to  secure  its  performance.  A  contract  of  this 
kind  cannot  stand  on  the  same  principles  with  a 
bona  fide  agreement  made  in  one  place  to  be 
executed  in  another.  In  the  last  mentioned 
cases  the  agreements  were  permitted  by  the  lex 
loci  contractus,  and  will  even  be  enforced  there, 
if  the  party  is  found  within  its  jurisdiction.  But 
the  same  rule  cannot  be  applied  to  contracts  for- 
bidden by  its  laws,  and  designed  to  evade  them. 
In  such  case.s,  the  legal  consequences  of  such 
an  agreement  must  be  decided  by  the  law  of 
the  place  where  the  contract  was  made.  If  void 
there,  it  is  void  every  where.     Ibid. 

43.  In  proceedings  in  rem,  or  the  real  actions 
of  the  civil  law,  the  proper  forum  is  the  locus 
nei  sitEc.     The  Jerusalem.  2  GalUs.  C.  C.  R.  191, 
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44.  In  some  cases,  a  foreigner  is  not  bound  to 
take  notice  of  foreign  revenue  laws;  for,  if  he 
make  a  fair  and  final  contract  in  his  own  coun- 
try, it  is  immaterial  to  him  what  use  shall  be 
made  of  it  in  violation  of  foreign  revenue  laws. 
But,  in  similar  cases,  if  a  citizen  be  knowingly 
instrumental  in  a  breach  of  the  laws  of  his  coun- 
try, the  tribunals  of  that  country  will  not  afford 
him  a  remedy  ;  as  if  he  sells  gooils  for  the  pur- 
pose of  smuggling.  Tlie  Ex'rs  of  Cambrosia  v. 
The  Asszgrues  of^Maffit,  2  Wash.  C.  C.  R.  98. 

45.  But  if  the  contract  of  a  foreigner  is  to  be 
completed  in,  or  has  reference  to  the  laws  of 
this  country,  and  it  is  repugnant  to  those  laws, 
he  is  bound  by  those  laws,  and  must  take  notice 
of  them.     Ibid. 

46.  By  the  comity  of  nations,  the  laws  of  a 
foreign  country  where  the  contract  is  made  or 
discharged,  is  considered  by  the  tribunals  of 
other  nations  as  the  laws  of  the  contract,  and 
ihev  will  decide  according  to  such  law.  Golden 
V.  Prince.  3  Wash.  C.  C.  R.  313. 

47.  The  law  of  the  countiy  where  a  contract 
is  made,  is  the  law  of  the  contract,  wherever 
performance  is  demanded ;  and  the  same  law 
which  creates  the  change  will  be  regarded,  if  it 
operate  a  discharge  of  the  contract.  Green  v. 
Sarmiento,  Peters'  C.  C.  R.  74. 

48.  The  law  of  the  place  where  a  contract  is 
made,  is  to  be  given  as  to  the  validity,  nature, 
and  construction  of  the  contract ;  but  the  remedy 
on  such  contract  is  to  be  pursued  according  to 
the  law  of  the  place  where  the  suit  is  brought. 
Van  Reimsdyk  v.  Kane  et  al.,  1  Gallis.  C.  C.  R. 
371. 

49.  When  a  contract  is  to  be  executed  at  a 
place  different  from  that  where  it  is  made,  the 
law  of  the  place  of  execution  will  apply.    Ibid. 

50.  If  a  contract  is  void  al  the  place  where  it 
is  made,  it  will  be  void  everywhere:  and  what 
is  a  discharge  of  a  contract  in  the  place  where 
it  is  made,  will  be  of  equal  avail  in  every  other 
place.     Ibid.  375. 

51.  A  state,  by  virtue  of  its  general  authority, 
may  act  between  its  own  citizens  in  every  other 
country  :  secus  as  to  contracts  between  its  citi- 
zens and  foreigners,  made  in  foreign  countries. 
Ibid.  377. 

52.  In  Louisiana,  when  a  contract  having  sub- 
scribing witnesses  to  it,  is  proved  to  have  been 
made  out  of  the  state,  the  state  courts  presume 
the  witnesses  reside  at  the  place  where  the  con- 
tract was  made,  and  are  not  subject  to  process 
issued  out  of  those  courts.  They  therefore  al- 
low secondary  evidence  to  prove  the  contract. 
Thii=  being  the  settled  doctrine  of  the  .supreme 
court  of  Louisiana,  the  district  court  of  the  eas- 
tern district  of  Louisiana  properly  admitted  evi- 
dence of  the  hand-writing  of  the  witnesses  to  a 
deed  of  trust,  which  had  been  executed  out  of 
Louisiana,  to  go  to  the  jury.  Wilcox  v.  Hunt,  13 
Peters,  379. 

53.  There  is  a  material  difference  between 
the  laws  of  New  York  and  those  of  Louisiana, 
in  relation  to  the  dignity  of  instruments  in  wri- 
ting. Contracts  made  before  a  notary  and  two 
witnesses,  called  authentic  acts,  are,  by  the  laws 
of  Louisiana,  elevated  above  all  others.    A  con- 
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tract  under  seal  does  not  appear  to  be  of  greater 
dignity  in  Louisiana  than  one  without  seal;  and 
those  who  sue  in  the  courts  of  that  state  must 
abide  the  consequence  of  these  rules.  The  va- 
lidity and  interpretation  of  contracts  are  to  be 
governed  by  the  laws  of  the  country  where  they 
are  made ;  but  the  remedy  must  be  according 
to  the  laws  of  the  country  where  the  suit  is 
brought.     Ibid. 

54.  In  a  contract  for  the  loan  of  money,  the 
law  of  the  place  in  which  the  contract  is  made 
is  to  govern;  and  it  is  immaterial  that  the  loan 
was  to  be  secured  by  a  mortgage  on  lands  in  an- 
other state.  De  Wolf  v.  Johnson,  10  Wheat. 
367;  6  Cond.  Rep.  140. 

55.  In  such  a  case,  the  statutes  of  usury  of 
the  state  where  the  contract  was  made,  and  not 
those  of  the  state  where  it  is  secured  by  mort- 
gage, are  to  govern,  unless  there  be  some  cir- 
cumstances to  show  that  the  parties  had  in  view 
the  laws  of  the  state  in  vvhicn  the  contract  was 
made.     Ibid. 

56.  Independent  of  the  constitution  of  the 
United  States,  a  discharge  under  the  laws  of  a 
slate  may,  perhaps,  be  held  a  good  bar,  even  as 
to  foreign  contracts,  of  an  action  brought  in  the 
courts  of  that  state,  because  the  courts  are  bound 
by  such  laws,  and  the  party  seeking  remedy  in 
such  courts  must  do  it  according  to  the  laws  of 
such  state.  So  also  in  case  of  a  contract  made 
in  a  state  between  citizens  of  that  state,  a  dis- 
charge, good  by  its  laws,  may  be  good  every- 
where. The  general  rule  is,  that  a  contract  is 
governed,  as  to  its  construction  and  efficacy,  by 
the  law  of  the  place  where  it  is  made,  and  a 
discharge  good  there,  would  be  sufficient  in 
every  jurisdiction.  But  this  rule  does  not  extend 
to  support  a  bar  to  the  contract,  where  such  bar 
happens  to  be  good  merely  by  the  law  of  the 
place  where  the  action  is  brought,  and  the  party 
is  found,  unless  the  courts,  within  that  state 
where  the  remedy  is  sought,  are  exclusively 
bound  by  its  regulations.  Babcock  v.  Weston,  1 
Gallis.  C.  C.  R.  160. 

57.  It  is  a  general  rule,  that  rights  and  reme- 
dies, respecting  lands,  are  to  be  regulated  and 
governed  by  the  law  of  the  place  where  the 
land  is  situated.  Society  for  the  Propagation  of 
the  Gospel,  bfc.  v.  Wheeler  et  al.,  2  Gallis.  C.  C.  R. 
105. 

58.  Every  state  has  authority  to  bind  its  citi- 
zens everywhere,  so  long  as  they  continue  their 
allegiance.  Uidess,  therefore,  it  be  restrained 
by  constitutional  provisions,  it  may  act  upon  the 
contracts  made  between  its  own  citizens,  in 
every  country,  and,  consequently,  may  discharge 
them  by  general  laws.  But  such  is  not  the  ope- 
ration of  jurisdiction  on  contracts  made  by  a 
citizen  with  a  foreigner  in  a  foreign  country.  If, 
in  such  case,  the  legislature  by  positive  laws 
annul  such  contracts,  it  is  certain  they  cannot  be 
enforced  within  its  own  tribunals,  but  elsewhere 
they  remain  with  the  original  validity  which 
they  had  by  the  lex  loci  contractus.  Van  Reims- 
dyk v.  Kane,  1  Gallis.  C.  C.  R.  371. 

59.  A  contract  is  governed  by  the  law  of  the 
country  where  it  is  made,  and  it  may  be  en- 
forced by  foreign  tribunals  according  to  their 
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own  forms  of  proceeding,  but  in  such  a  manner 
as  to  give  effect  to  the  contract  according  to 
the  laws  which  gave  it  validity.  Cav\franque  v. 
BtinulL  1  Wasir.  C.  C.  U.  340. 

60.  Where,  by  the  laws  of  the  country  where 
the  contract  was  made,  the  creditor's  right  to 
proceed  to  the  enforcement  of  his  contract  is 
suspended,  ihe  debtor  will  not  be  held  to  bail 
here  during  the  time  of  such  suspension.     Ibid. 

61.  The  law  of  the  country  wheie  the  con- 
tract is  made  must  govern  it;  but,  as  in  the 
courts  of  the  United  States,  a  jmlgnient  can  only 
be  given  in  money,  no  other  recovery  can  be 
had  on  a  note  for  a  certain  sum  of  monej-,  pay- 
able in  sugar,  but  for  the  sum  of  money  men- 
tioned in  the  note.  Courtois  v.  Carpenticr,  1  Wash. 
C.  C.  R.  376. 

62.  When,  by  the  law  or  custom  of  the  coun- 
try, where  notes  are  given  for  money  payable  in 
sugar,  or  in  produce,  no  interest  is  payable  upon 
them  until  judgments  are  obtained  upon  such 
notes.  In  the  courts  of  the  United  States,  inte- 
rest before  judgment  will  not  be  allowed.    Ibid. 

63.  An  action  was  brought  on  a  promissory 
note,  given  at  Canton.  China,  payable  eighteen 
months  after  date.  The  rate  of  interest  in  China 
is  twelve  per  centum  per  annum.  The  court 
directed  the  jury  to  allow  the  interest  at  that 
rate.  Cowqua  v.  Lauderbrun,  1  Wash.  C.  C.  R. 
501. 

64.  The  laws  of  a  foreign  country  where  a 
contract  is  made,  will  be  regarded  by  foreign 
tribunals  as  to  the  obligation  of  the  contract,  and 
its  discharge ;  but  as  to  the  mere  forms  of  pro- 
ceeding, the  laws  of  the  country,  to  whose  tri- 
bunals appeal  is  made,  must  govern.  Webster  v. 
3Iassey,  2  Wash.  C.  C.  R.  157. 

65.  A  discharge  of  the  person  under  a  foreign 
insolvent  law  leaves  the  contract  still  in  force; 
and  whether  bail  shall  be  demanded  or  not,  de- 
pends on  the  law  of  the  country  where  the  suit 
is  brought.     Ibid. 

66.  A  bill  of  exchange  was  drawn  on  the  10th 
May,  1811,  by  the  defendant,  at  St.  Bartholo- 
mews, on  himself  in  Philadelphia,  and  accepted 
by  him  there.  It  was  afterwards  regularly  pro- 
tested for  non-payment.  The  court  held,  that 
the  bill  had  a  view  to  the  laws  of  Pennsylvania, 
and  was  governed  by  them.  Golden  v.  Prince, 
3  Wash.  C.  C.  R.  313. 

67.  Where  the  debt  has  been  contracted  and 
made  payable  out  of  the  state,  the  circuit  court 
will  not  discharge  a  defendant  arrested  for  such 
debt,  on  common  bail,  notwithstanding  his  dis- 
charge by  the  insolvent  laws  of  the  state  where 
the  suit  is  brought.  Campbell  et  al.  v.  Claudius, 
Peters'  C.  C.  R.  484. 

68.  A  court  of  equity  has  jurisdiction  to  de- 
cree an  account  and  distribution,  according  to 
the  le.\  domicilii,  of  the  estate  of  a  deceased 
person,  domiciled  abroad,  which  has  been  col- 
lected under  an  administration  granted  here. 
Harvey  v.  Richards,  1  Mason's  C.  C.  R.  381. 

69.  The  rate  of  damages  to  he  recovered  for 
a  breach  of  contract,  is  a  part  of  the  right  to 
which  the  injured  party  is  entitled,  and  is  dis- 
tinct from  the  remedy  for  enforcing  his  claim. 
In  the  former  case,   the  lex  loci  of  the  place 


where  the  contract  is  made,  or  is  broken,  pre- 
vails; in  the  latter,  the  law  of  the  forum  where 
the  remedy  is  sought  prevails.  Consequa  v.  Will- 
j'jig.s,  Peter's  C.  C.  U.  228. 

70.  The  laws  and  usages  of  foreign  countries, 
where  contracts  are  made  and  to  be  executed, 
and  which  respect  the  validity,  construction,  and 
form  of  those  contracts,  are  regarded  in  the 
courts  of  the  United  States  as  rules  of  decision. 
IVillings  V.  Conscqua,  Peters'  C.  C.  R.  302. 

71.  A  proposition  was  made  in  New  York,  to 
ship  a  quantity  of  sugars  to  Marseilles,  which 
was  not  complied  with.  The  person  who  was 
to  ship  the  sugars,  under  the  authority  of  the 
agent  with  whom  he  agreed  to  ship  them  to  his 
firm  in  Marseilles,  drew  bills  against  the  ship- 
ment, although  he  did  not  send  on  the  sugars, 
and  an  action  was  instituted  against  the  drawer 
of  the  bills  for  damages,  by  reason  of  the  non- 
shi|)ment.  Held,  that  the  measure  of  damages 
against  the  defendant,  was  the  value  of  the 
sugars  al  the  time  of  his  refusal  to  ship  them 
according  to  his  contract.  Rabaud  v.  De  Wolf, 
Paine's  C.  C.  R.  580. 

72.  The  bankrupt  law  of  a  foreign  country 
cannot  operate  a  legal  transfer  of  property  in 
this  country.  Harrison  v.  Sterry  et  al.,  5  Cranch, 
289  ;  2  Cond.  Rep.  260. 

73.  In  two  cases  only,  can  foreign  laws  afTect 
the  contracts  of  American  citizens;  first,  when 
they  reside  or  trade  in  a  foreign  country;  and 
secondly,  when  the  contract,  plainly  referring  to 
a  foreign  country  for  its  execution,  adopts  and 
recoenises  the  lex  loci.  Searight  v.  Calbraith,  4 
Dalir325. 

74.  It  must  be  admitted  as  a  general  proposi- 
tion, that  the  laws  of  one  country  cannot,  in 
themselves,  have  any  extra-territorial  force;  and 
whatever  force  they  are  permitted  to  have  in 
foreign  countries,  must  depend  upon  the  comity 
of  nations,  regulated  b}'  a  sense  of  their  own  in- 
terests and  public  convenience.  Le  Roy  et  al.  v. 
Crowninshicld.  2  Mason's  C.  C.  R.  151. 

75.  The  same  reasons  which  have  conduced 
to  the  establishment  of  the  rule,  that  personal 
contracts  shall  have  the  same  solidity  in  every 
country,  have  engrafted  on  that  rule  another, 
that  the  same  law  which  creates  the  charge,  is 
to  be  regarded  if  it  operate  a  discharge  of  the 
contract.     Ibid. 

76.  A  discharge  from  the  debt  under  the  bank- 
rupt laws  of  the  place  where  the  contract  is 
made,  is  good  in  every  other  place,  when  pleaded 
as  an  extinction  of  the  debt.     Ibid. 

77.  No  court  gives  effect  to  the  local  laws  of 
another  country  or  state,  in  respect  to  the  forms 
or  force  of  process.  When  the  right  exists,  the 
remedy  is  to  be  pursued  according  to  the  lex  fori 
where  the  suit  is  brought.  Hinkley  v.  Marcan, 
3  Mason's  C.  C.  R.  89. 

78.  The  assignees  of  a  bankrupt  in  England 
cannot  maintain  an  action  at  law  in  their  own 
names,  against  a  debtor  of  the  bankrupt  in  Vir- 
ginia, and  the  action  is  only  maintainable  in  the 
name  of  the  bankrupt  himself.  Though  the 
right  to  personal  property  may  be  regulated  by 
the  laws  of  the  domicil.  as  in  the  case  of  the 
bankrupt  laws  of  England,  and  though  the  equi- 
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table  rights  of  the  assignees  acquired  under 
those  laws  will  be  respected  in  the  courts  of  the 
United  Stales,  yet  the  right  of  action  must  be 
regulated  by  the  law  of  the  forum  where  the 
suit  is  brought;  and  the  transfer  of  a  bankrupt's 
effects  in  England,  being  a  transfer  by  act  of  law, 
and  not  of  the  parties,  is  not  such  an  assignment 
of  the  legal  title  as  will  enable  them  to  main- 
tain an  action  in  their  own  name  in  the  courts 
of  Virginia.  Blanc  \.  Drummond,  1  Brockenb. 
C.C.  R.  82. 

79.  The  validity  of  a  contract  depends  on  the 
law  of  the  country  where  it  is  made,  unless  it 
is  to  be  performed  elsewhere.  Harman  v.  Har- 
man,  Baldwin's  C.  C.  R.  130. 

80.  The  forms  of  execution  are  governed  by 
the  local  law  where  it  is  made.  But  where  it  is 
made  with  reference  to  the  performance  of  an 
act  in  another  country,  which  is  regulated  by  its 
laws,  it  must  be  executed  with  the  formalities 
of  the  law  at  the  place  where  it  is  to  be  per- 
formed.    Ibid. 

81.  Bonds  executed  in  the  United  States,  in 
virtue  of  a  power  of  attorney  executed  in 
France,  before  a  notary,  according  to  the  law  of 
that  country,  but  not  under  seal,  were  not  such 
as  are  required  by  the  intestate  laws  of  Penn- 
sylvania.    Ibid. 

82.  A,  residing  in  Philadelphia,  consigned 
goods  to  B,  residing  in  New  York,  and  drew  his 
bill  on  B,  promising  to  pay  the  balance  which 
might  be  due  after  the  sale  of  the  goods,  if  the 
proceed?  did  not  reimburse  him.  B  accepted — 
paid  the  bill,  which  exceeded  tne  amount  of 
sales.  Held,  that  A  was  bound  to  reimburse  B 
at  New  York.  Whitney  et  al.  v.  Emmett  ct  al., 
Baldwin's  C.  C.  R.  302. 

83.  Where  bills  are  accepted  payable  in  Lon- 
don, on  a  promise  to  provide  funds  to  meet  them, 
the  contract  is  to  be  governed  by  the  laws  of 
England.  Bainhridge  If  Co.  v.  Wilcocks,  Bald- 
win's C.  C.  R.  537. 

84.  The  obligations  and  rights  of  the  parties 
to  a  contract,  are  governed  by  the  law  of  the 
place  where  the  contract  is  to  be  executed.  But 
the  remedies  are  regulated  by  the  law  of  the 
place  where  suit  is  brought.     Ibid. 

85.  Louisiana. — A  paper  was  executed  by  R. 
R.  K.,  of  the  city  of  New  Orleans,  stating  that 
the  grantor,  for,  and  in  consideration  of  a  cer- 
tain lot  or  parcel  of  land,  (describing  it,)  con- 
ve}-ed  and  transferred  to  J.  B.  and  S.  B.,  all  his 
right,  title,  and  interest  in  a  certain  tract  or  parcel 
of  land,  (describing  it,)  hereby  warranting  and 
defending  unto  the  said  J.  B.  and  S.  B.  all  his 
right  and  title  in  the  same,  and  to  all  persons 
claiming  under  them.  The  paper,  called  under 
the  la\vs  of  Louisiana  "an  act  of  sale,"  was 
signed  by  R.  R.  K.,  J.  B.,  and  S.  B.,  and  a  notary 
of  New  Orleans,  and  was  deposited  in  the  office 
of  the  notary.  This  was  not  -'an  exchange," 
according  to  the  laws  of  Louisiana;  and  J.  B. 
and  S.  B.  did  not,  by  accepting  the  transfer  of 
the  property  made  by  the  same,  and  signing  the 
paper,  incur  the  two  obligations  imposed  on  all 
vendors  by  the  civil  code  —  that  of  delivering, 
and  that  of  warranting  the  lot  of  ground  sold  Xo 
R.  R.  K.;  and  did  not  thereby  become  liable  for 


the  value  of  the  property  stated  in  the  said  "act 
of  sale"  to  have  been  given  for  the  property 
conveyed  thereby.  Preston,  Ex'r  of  Brown,  v. 
A'ecn,  14  Peters,  133. 

86.  Exchange,  according  to  the  civil  code  of 
Louisiana,  imports  a  reciprocal  contract,  which, 
by  article  seventeen  hundred  and  fifty-eight  of 
that  code,  is  declared  to  be  a  contract  where  the 
parties  expressly  enter  into  mutual  a^ioements. 
Ibid. 

87.  An  exchange  is  an  executed  contract ;  it 
operates  per  se,  as  a  reciprocal  thing  given,  and 
the  thing  received.  The  thing  given  or  taken 
in  e.vchange  must  be  specific,  and  so  distinguish- 
able from  all  things  of  the  like  kind  as  to  be 
clearly  known  and  identified.  Under  the  civil 
code  of  Louisiana,  the  exchanger  who  is  evicted 
has  a  choice,  either  to  sue  for  damages,  or  for 
the  thing  he  gave  in  exchange.  But  he  must 
first  be  evicted,  before  his  cause  of  action  can 
accrue.     Ibid. 

88.  Maryland. — Construcfion  of  the  act  of  le- 
gislature of  Maryland,  passed  December  session, 
1825,  entitled  "An  act  relating  to  illegitimate 
children,"  which  provides  "that  the  illegitimate 
child  or  children  of  any  female,  and  the  issue  of 
any  such  child  or  children,"  are  declared  capable 
in  law  "  to  take  and  inherit  both  real  and  per- 
sonal estate  from  their  mother  and  from  each 
other,  and  from  the  descendants  of  each  other, 
as  the  case  may  be,  in  like  manner  as  if  born  in 
lawful  wedlock."  Lessee  of  Brewer  v.  Blougher, 
14  Peters,  178. 

89.  J.  S.,  who  had  several  children,  who  were 
children  of  an  incestuous  connection,  conveyed 
a  tract  of  land  in  the  state  of  Maryland  to  one 
of  those  children.  The  giantor  died  intestate, 
and  without  issue,  seised  in  fee  of  the  land. 
Two  brothers  and  one  sister  of  this  incestuous 
intercourse  survived  him.  Held,  that  under  the 
act  of  Maryland  "  relating  to  illegitimate  chil- 
dren," they  inherited  the  estate  of  their  de- 
ceased brother.     Ibid. 

90.  It  is  undoubtedly  the  duty  of  the  court  to 
ascertain  the  meaning  of  the  legislature  from 
words  used  in  the  statute,  and  the  subject-matter 
to  which  it  relates;  and  to  restrain  its  operations 
within  narrower  limits  than  its  words  import,  if 
the  court  are  satisfied  that  the  literal  meaning 
of  its  language  would  extend  to  cases  which  the 
legislature  never  designed  to  include  in  it.  Ac- 
cording to  the  principles  of  the  common  law,  an 
illegitimate  child  is  filius  nullius,  and  can  have 
no  father  known  to  the  law :  and  when  the  legis- 
lature speaks,  in  general  terms,  of  children  of 
that  description,  without  making  any  exceptions, 
the  court  is  bound  to  suppose  they  design  to  in- 
clude the  whole  class.     Ibid. 

91.  The  courts  of  the  United  States  are  pre- 
sumed to  know  the  laws  of  the  several  states. 
Woodworth  v.  Spaffords,  1  M'Lean's  C.  C.  R.  168. 

92.  The  contract  is  governed  by  the  law  of 
the  state  where  it  is  made,  or  where  it  is  to  be 
performed.  Lorman  v.  Clark,  2  M'Lean's  C.  C. 
R.  568. 

93.  This  law  will  be  enforced  by  the  courts 
of  the  United  States.     Ibid. 

94.  It  does  not  give  a  capacity  to  these  courts 
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to  exercise  jurisiliclion,  but  it  fixes  the  rights  of 
litigant  parties.     Ibid. 

95.  It  a  local  law  or  usage  originates  a  new 
right,  it  may  be  enforced  by  the  courts  of  the 
United  States,  sitting  within  the  state,  by  the 
exercise  ot  a  conimon  law  or  chancery  power. 
Ibid. 

96.  The  courts  of  the  United  States  are  pre- 
sumed to  know  the  laws  of  the  respective  states, 
and  they  will  tleterniine  who,  under  the  laws  of 
a  state,  can  take  depositions.  Jasper  v.  Porter, 
2  M-Lean's  C.  C.  R.  579. 


LIABILITY  OF  THE  REAL  ESTATE  OF  A 
DECEASED  PERSON  FOR  THE  PAYMENT 
OF  HIS  DEBTS. 

1.  When  the  testator's  intention  clearly  ap- 
pears that  a  legacy  shall  be  paid  at  all  events, 
the  real  estate  is  made  liable  on  a  deficiency  of 
personal  assets.  So  where,  without  any  assist- 
ance from  the  will,  the  nature  of  the  thing  to 
be  done  may  clearly  show  the  intention  to  charge 
the  real  estate  with  a  debt  ;  as  where  the  thing 
to  be  done  cannot  be  partially  performed  without 
defeating  the  instruction  which  directs  it.  On 
this  principle,  the  supreme  court  held  that  the 
manumission  of  slaves,  pursuant  to  the  direction 
of  a  will,  under  the  law  of  Maryland,  operates 
as  a  specific  legacy  to  the  slaves,  and  to  charge 
the  real  estate  with  the  payment  of  the  debts 
of  the  testator,  even  though  he  may,  at  the  time 
of  his  death,  have  no  other  property  than  the 
slaves.  The  United  States  et  al.  v.  Beverly  et  al., 
17  Peters,  128. 

2.  It  must  be  taken  as  a  settled  point,  that  a 
disposition  of  his  personal  property  by  a  testator, 
to  purposes  other  than  the  payment  of  his  debts, 
with  the  assent  of  all  the  creditors,  is  in  itself  a 
charge  upon  the  real  estate,  subjecting  it  to  the 
payment  of  the  debts  of  the  estate,  though  no 
such  charge  is  created  by  the  words  of  the  will. 
A  trust  is  thereby  raised  which  devolves  on  the 
executor  who  may  execute  it  by  his  own  autho- 
rity, or  be  compelled  to  do  it  by  a  bill  filed  by 
the  creditors,  either  under  the  statute  of  Mary- 
land of  1785,  or  in  virtue  of  the  powers  of  a 
court  of  equity  in  relation  to  the  execution  of 
trusts,  as  the  case  may  be.     Ibid. 

3.  Neither  lapse  of  time,  nor  the  statute  of 
limitations  can  apply  to  cases  where  a  testator 
has  devised  his  real  estate  to  be  sold  for  the 
payment  of  his  debts,  or  has  charged  his  real 
estate  with  the  payment  of  his  debts.     Ibid. 


LIBEL. 


1.  Any  publication,  the  tendency  of  which  is 
to  degrade  or  injure  another  person,  or  to  bring 
him  into  contempt,  ridicule,  or  hatred,  or  which 
accuses  him  of  a  crime  punishable  by  law,  or  of 
an  act  odious  and  disgraceful  in  society,  is  a  libel. 
Dexter  v.  Spear,  4  Mason's  C.  C.  R.  115. 


2.  Where  a  publication  is  libellous,  and  is 
knowingly  made,  the  law  presumes  it  malicious, 
unless  it  is  proved  to  be  published  on  an  inno- 
cent or  justifiable  occasion.     Ibid. 

3.  It  is  no  justitication  or  excuse  for  a  libel 
published  in  a  newspaper,  that  the  printer  of  the 
newspaper  did  not  personally  know  the  person 
libelled.  He  is  bound  not  to  do  wrong  to  another, 
whether  personally  known  or  unknown  to  him. 
Ibid. 

4.  The  publisher  is  equally  responsible  with 
the  author  of  a  libel.  A  printer  of  a  newspaper 
is  bound  to  abstain  from  publications  which  he 
knows  to  be  libellous,  with  more  than  ordinary 
care,  for  the  wide  circulation  of  his  paper  may 
inflict  on  the  innocent  an  irreparable  injury. 
Ibid. 

5.  Malice,  in  the  sense  of  the  law,  means 
wilfulness.     Ibid. 

6.  The  liberty  of  speech,  or  of  the  press,  has 
nothing  to  do  with  the  subject  of  libel.  They 
are  not  endangered  by  the  punishment  of  libel- 
lous publications.  The  liberty  of  speech,  or  of 
the  pres.«,  do  not  authorize  malicious  and  inju- 
rious defamation.  There  can  be  no  right  in 
printers,  any  more  than  in  any  other  persons,  to 
do  wrong.     Ibtd. 

7.  No  man  is  at  liberty  to  traffic  with  the  cha- 
racter of  another,  by  publishing  charges  against 
him  calculated  to  bring  him  into  general  con- 
tempt, and  then  justifying  himself  by  stating  his 
authority,  and  proving  the  statement.  United 
States  V.  Duane  et  al,  3  Wash.  C.  C.  R.  246. 

8.  Evidence  that  the  charge  was  taken  from 
the  journals  of  congress,  and  thus  showing  that 
the  publishers  are  not  the  authors  of  the  scandal, 
may  be  given  in  mitigation  of  damages.     Ibid. 

9.  In  an  action  for  a  libel,  for  words  written 
or  spoken,  in  describing  the  act  complained  of, 
the  word  "maliciously"  is  not  indispensable  to 
characterize  it ;  the  lavv  is  satisfied  with  words 
of  equivalent  power  and  import.  White  v.  Ni- 
cholls  et  al,  3  Howard,  284. 

10.  With  regard  to  the  species  of  defamation 
which  is  efTected  by  writing  or  printing,  or  by 
pictures  and  signs,  and  which  is  technically  de- 
nominated a  libel,  although  the  rules  applicable 
to  it  are  the  same  which  apply  to  verbal  slander, 
yet  in  other  respects  it  is  treated  with  a  sterner 
rigour  than  the  latter;  because  it  must  have 
been  efTected  with  coolness  and  deliberation,  and 
must  be  more  permanent  and  extensive  in  its 
operation  than  words,  which  are  frequently  the 
ofTspring  of  sudden  gusts  of  passion,  and  soon 
may  be  buried  in  oblivion.     Ibid.  285. 

11.  Every  publication,  either  by  writing  ir 
pictures,  which  charges  upon  or  imputes  to  any 
one  that  which  renders  him  liable  to  punish- 
ment, or  which  is  calculated  to  make  him  infa- 
mous, or  odious,  or  ridiculous,  is  prima  facie  a 
libel,  and  implies  malice  in  the  author  and  pub- 
lisher, towards  the  person  concerning  whom 
such  publication  is  made.  Proof  of"  malice, 
therefore,  in  the  cases  described,  can  never  be 
required  of  the  party  complaining,  beyond  proof 
of  the  publication  itself.  Justification,  excuse 
or  extenuation,  if  either  can  be  shown,  must 
proceed  from  the  defendant.     Ibid.  293. 
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12.  The  description  of  cases  recognized  as 
privileged  communications,  must  be  understood 
as  exceptions  to  this  rule,  and  as  being  found- 
ed upon  some  apparently  recognized  object 
or  motive,  legal,  moral,  or  social,  which  may 
fairly  be  presumed  to  have  led  to  the  publica- 
tion, and  therefore,  prima  facie,  relieves  it  from 
that  just  implication  from  which  the  general  rule 
is  deduced.  The  rule  of  evidence,  therefore,  is 
so  far  changed,  as  to  impose  on  the  plaintiff  the 
obligation  to  relieve  such  presumptions,  proving 
from  the  seeming  obligations  and  situation  of  the 
parties,  and  to  require  of  him  to  bring  home  to 
the  defendant  the  existence  of  malice,  as  the 
true  motive  of  his  conduct.     Ibid. 


LIBEL  IN  THE  ADMIRALTY. 

1.  In  admiralty  proceedings,  a  libel  in  the  na- 
ture of  an  information  does  not  require  all  the 
formality  and  technical  precision  of  an  indict- 
ment at  common  law.  If  the  allegations  are 
such  as  plainly  and  distinctly  mark  the  offence, 
it  is  all  that  is  necessary;  and  where  it  is 
founded  upon  a  statute,  it  is  sufficient  if  it  pur- 
sue the  words  of  the  law.  9  Wheat.  381;  5 
Cond.  Rep.  623. 

2.  In  admiralty  proceeding.';,  amendments 
may  be  made  in  the  circuit  court,  by  adding  a 
new  count  to  the  libel ;  although  the  district 
court  had  exclusive  original  jurisdiction  of  the 
subject-matter,  the  practice  being  uniform  to 
permit  the  partie,s,  whenever  public  justice  and 
substantial  merits  require  it,  to  introduce  new 
allegations  and  new  proofs:  non  allegata  alle- 
gare,  et  non  probata  probare.  The  Marianna 
Flora,  11  Wheat.  1 ;  6  Cond.  Rep.  201. 

3.  If  the  amendment  is  made  in  the  circuit 
court,  the  cause  is  heard  and  adjudicated  in  that 
court ;  and  upon  appeal,  by  the  supreme  court, 
on  the  amended  pleadings:  but  if  the  necessity 
for  the  amendment  appears  in  the  supreme 
court,  the  cause  is  remanded  to  the  circuit  court, 
with  directions  to  allow  the  amendment  to  be 
there  made.     Ibid. 

4.  In  every  case,  a  proceeding  for  condemna- 
tion upon  captures  made  by  the  public  ships  of 
war  of  the  United  States,  whether  the  same  be 
cases  of  prize,  jure  belli,  or  upon  public  acts  of 
the  nature  of  captures,  jure  belli,  the  proceed- 
ings are  in  the  name  and  authority  of  the  United 
States;  who  prosecute  for  themselves  as  well  as 
for  their  captors,  for  the  benefit  of  all  concerned. 
The  captors  cannot,  without  the  authority  of  the 
government,  proceed  to  enforce  condemnation. 
The  Palmyra,  12  Wheat.  1 ;  6  Cond.  Rep.  397. 

5.  In  libels  in  rem  for  forfeitures,  it  is  suffi- 
cient to  allege  the  offence  in  the  terms  of  the 
statute  creating  the  forfeitures.     Ibid. 

6.  For  defective  averments  in  a  libel,  if  the 
facts  show  the  same,  the  supreme  court  will  re- 
mand the  case  to  the  circuit  court,  with  direc- 
tions to  allow  amendments.     Ibid. 

7.  In  libels  in  the  admiralty,  for  a  forfeiture, 
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whether  there  be  a  penalty  attached  to  the  act 
or  not,  the  proceedings  in  rem  are  independent 
of  and  wholly  unaffected  by  any  criminal  pro- 
ceeding in  personam  :  and  a  personal  conviction 
of  the  offender  is  not  necessary  as  a  preliminary 
to  the  proceeding  in  rem.     Ibid. 

8.  Libels  in  admiralty  should  state  the  sub- 
ject-matter in  articles  with  certainty  and  preci- 
sion ;  and  with  averments  admitting  of  distinct 
answers.     The  Boston,  1  Sumner's  C.  C.  R.  328. 

9.  In  salvage  cases,  the  proper  course  is  to 
make  all  the  co-salvors  parties  to  the  original 
libel ;  and  if  they  are  omitted,  they  need  not  file 
a  new  libel  where  the  property  has  been  already 
taken  possession  of,  and  is  in  the  custody  of  the 
court,  under  process.  But  they  may  bring  for- 
ward their  claims  by  a  suitable  allegation,  and 
thus  make  themselves  parties,  without  the  for- 
mality of  process,  on  notice  to  the  other  parties. 
Where  different  libels  are  filed  by  co-salvors, 
unnecessarily,  it  is  at  the  peril  of  paying  the 
costs.  The  Ship  Henry  Ewbanh  1  Sumner's  C. 
C.  R.  40. 

10.  A  libel  was  filed  in  the  district  court  of 
Maryland,  for  a  salvage  service  performed  by 
the  libellant,  the  master  and  owner  of  the  sloop 
Liberty,  and  by  his  crew,  in  saving  certain  goods 
and  merchandises  on  board  of  the  brig  Spark, 
while  aground  on  the  bar  at  Thomas's  Point,  in 
the  Chesapeake  Bay.  The  goods  were  owned 
by  a  number  of  persons,  in  several  and  distinct 
rights ;  and  a  general  claim  and  answer  were 
interposed  in  behalf  of  all  of  them,  by  Jarvis 
and  Brown,  (the  owners  of  a  part  of  them,) 
without  naming  who,  in  particular,  the  owners 
were,  or  distinguishing  their  separate  proprie- 
tary interests.  This  proceeding  was,  doubtless, 
irregular  in  both  respects.  Jarvis  and  Brown 
had  no  authority,  merely  as  co-shippers,  to  in- 
terpose any  claim  for  other  shippers  with  whom 
they  had  no  privity  of  interest  or  consignment; 
and  several  claims  should  have  been  interposed 
by  the  several  owners,  or  by  other  persons 
authorized  to  act  for  them  in  the  premises;  each 
intervening  in  his  own  name  for  his  proprietary 
interest,  and  specifying  it.  If  any  owner  should 
not  appear  to  claim  any  particular  parcel  of  the 
property,  the  habit  of  courts  of  admiralty  is,  to 
retain  such  property,  or  its  proceeds,  after  de- 
ducting the  salvage,  until  a  claim  is  made,  or  a 
year  and  a  day  have  elapsed  from  the  time  of 
the  institution  of  the  proceedings.  And  when 
separate  claims  are  interposed,  although  the 
libel  is  joint  against  the  whole  property,  each 
claim  is  treated  as  a  distinct  and  independent 
proceeding,  in  the  nature  of  a  several  suit,  upon 
which  there  may  be  a  several  independent  hear- 
ing, decree  and  appeal.  This  is  very  familiar  in 
practice  in  prize  causes  and  seizures  in  rem  for 
forfeitures,  and  is  equally  applicable  to  all  other 
proceedings  in  rem.  whenever  there  are  distinct 
and  independent  claimants.  Slratlon  v.  Jarvis 
et  al.,  8  Peters,  4. 

11.  The  answer  to  a  libel  should  be  sworn  to 
by  the  respondent,  but  the  libellant  is  not  bound 
to  answer  the  libel.  Coffin  v.  Jenkins,  3  Story's 
C.  C.  R.  109. 

12.  A  special  replication  by  the  libellant  un- 
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der  oath  is  not  admissible,  unless  it  be  demanded 
by  the  respondents,  or  ordered  by  the  court,  and 
then  it  is  in  the  nature  of  a  cross-bill  or  recon- 
ventio  of  the  civil  law.     IhiJ. 


LICENSE  FROM  AN  ENEMY  TO  TRADE. 

1.  The  sailing  under  the  enemy's  license  con- 
stitutes, of  itself,  an  act  of  illegality  which  sub- 
jects the  property  to  confiscation,  without  regard 
to  the  object  of  the  voyage  or  the  jxtrt  of  desti- 
nation. The  Ariadne,  2^ Wheat.  143;  4  Cond. 
Rep.  70. 

2.  One  citizen  of  the  United  States  has  no 
right  to  purchase  of,  or  sell  to  another,  a  license 
or  pass  from  the  public  enemy,  to  be  used  on 
board  an  American  vessel.    Patton  v.  Nicholson. 

3  Wheat.  204  ;  4  Cond.  Rep.  235. 

3.  A  vessel  and  cargo,  which  is  liable  to  sei- 
zure as  enemy's  property,  or  for  sailing  under 
the  pass  or  license  of  the  enemy,  may  be  seized 
after  her  arrival  in  a  port  of  the  United  Slates, 
and  condemned  as  prize  of  war.  The  delictum 
is  not  purged  by  the  termination  of  the  voyage. 
The  Caledonian,  4  Wheat.  100;  4  Cond.  Rep. 
401. 

4.  The  circumstance  of  a  vessel  having  been 
sent  into  an  enemy's  port  for  adjudication,  and 
afterwards  permitted  to  resume  her  voyage,  held 
to  raise  a  violent  presumption  that  she  had  a  li- 
cense, which  the  claimant  not  having  repelled 
by  explanatory  evidence,  condemnation  was  pro- 
nounced.     The  Langdon  Cheves.  4  Wheat.  103; 

4  Cond.  Rep.  403. 

5.  The  use  of  a  license  to  pass  from  the  en- 
emy being  unlawful,  one  citizen  has  no  right  to 
sell  to  another  such  a  license,  or  pass,  to  be 
used  on  board  of  an  American  vessel ;  and  no 
recovery  can  be  had  in  a  suit  instituted  on  such 
an  illegal  contract.  Patton  v.  Nicholson,  3  Wheat. 
204:  4  Cond.  Rep.  235. 

6.  The  .sailing  on  a  voyage  under  the  license 
and  passport  of  protection  of  the  enemy,  in  fur- 
therance of  his  views  or  interests,  constitutes 
such  an  act  of  illegality  as  subjects  the  ship  and 
cargo  to  confiscation  as  prize  of  war.  The  Ju- 
lia;  Luce,  Master,  8  Cranch,  151;  3  Cond. 
Rep.  75. 

7.  The  acceptance  and  use  of  an  enemy's  li- 
cense on  a  voyage  to  a  neutral  port,  prosecuted 
in  furtherance  of  the  enemy's  avowed  objects, 
is  illegal,  and  subjects  vessel  and  cargo  to  con- 
fiscation. The  Aurora ;  Pike,  Master,  8  Cranch, 
203;  3  Cond.  Rep.  88. 

8.  It  is  not  necessary,  in  order  to  subject  the 
property  to  condemnation,  that  the  person  grant- 
ing the  license  should  be  duly  authorized  to 
grant  it,  provided  the  person  receiving  it  takes 
it  with  the  expectation  that  it  will  protect  his 
property  from  the  enemy.     Ibid. 

9.  Sailing  with  an  intention  to  further  the 
views  of  the  enemy,  is  sufficient  to  condemn 
the  property,  although  that  intention  be  frustrated 
by  capture.    Ibid. 


10.  Sailing  on  a  voyage  under  the  license  and 
passport  or  protection  of  the  enemy,  in  further- 
ance of  his  views  or  interests,  constitutes  such 
an  act  of  illegality  as  subjects  the  ship  and 
cargo  to  condemnation  as  prize  of  war.  The 
Hiram;  Baker,  Master,  8  Cranch,  444;  3  Cond. 
Rep.  207. 

11.  A  vessel  owned  by  citizens  of  the  United 
States,  sailed  from  Naples  in  the  year  1812,  for 
the  United  States,  with  a  cargo,  and  a  British 
license  to  carry  the  same  to  England.  On  her 
passage,  hearing  of  the  war,  she  altered  her 
course  for  England,  was  captured  by  the  British, 
carried  into  Ireland,  libelled  and  acquitted,  sold 
her  cargo,  and  after  a  detention  of  seven  months 
in  Ireland,  purchased  a  return  cargo  in  England, 
sailed  for  the  United  States,  and  was  captured  by 
an  American  privateer.  The  vessel  and  cargo 
were  condemned  as  prize  to  the  captors.  The 
Alexander,  8  Cranch,  169;  3  Cond.  Rep^72. 

12.  An  American  ship  sailing  from  England, 
in  August.  1812,  in  consequence  of  the  repeal 
of  the  British  orders  in  council,  and  compelled 
by  dangers  of  the  seas,  to  put  into  Ireland,  where 
she  was  necessarily  detained  until  April,  1813, 
when  she  sailed  again  for  the  United  States,  un- 
der the  protection  of  a  British  license,  being 
captured  on  the  voyage  by  an  American  priva- 
teer, was  protected  by  the  President's  letter  of 
instructions  of  August  28th,  1812.  The  con- 
tinuity of  the  voyace  was  not  broken.  The 
Mary,  9  Cranch,  126^  3  Cond.  Rep.  306. 

13.  In  cases  where  trade  has  been  carried  on 
with  the  enemy,  under  license,  and  a  capture 
has  been  made  without  a  disclosure  of  the  li- 
cense, and  where  there  seemed  a  colour  for  the 
capture,  on  restoration  the  captors  are  allowed 
their  expenses.  The  Joseph,  1  Gallis.  C.  C.  R. 
645. 

14.  Licenses  are  now  construed  with  great 
liberality  as  to  time  and  objects.  It  is  a  gene- 
ral rule,  that  where  no  fraud  has  been  medi- 
tated, or  committed,  and  the  parties  have  been 
prevented  from  carrying  the  license  into  literal 
execution,  by  a  power  which  they  could  not 
control,  they  shall  be  entitled  to  the  benefit  of 
its  protection,  although  the  terms  have  not  been 
literally  and  strictly  fulfilled.  The  George,  1 
Mason's  C.  C.  R.  24. 

15.  The  second  section  of  the  act  of  August 
2d,  1813,  ch.  585,  which  provides  that  any  ship 
of  the  United  States,  sailing  under,  or  found  on 
the  hieh  seas,  using  a  British  license,  shall  be 
liable  to  condemnation  as  prize,  is  merely  in 
affirmance  of  the  general  law  of  prizes.  It  is 
confined  to  captures  made  by  commissioned 
ships  during  the  continuance  of  the  illegal  voy- 
age. It  is  the  actual  use  of  the  license  at  the 
time  of  the  seizure,  and  not  the  former  use  in 
a  previous  voyage,  which  authorizes  the  search 
and  capture.  The  authority  to  seize  also,  is 
given  only  to  commissioned  ships,  and  it  is  not 
extended  to  the  mere  civil  officers  of  the  covern- 
ment.     The  Saunder.<;,  2  Gallis.  C.  C.  R.  210. 

16.  Carrying  despatches  to  the  enemv  is  cause 
of  condemnation.  The  Tulip,  3  Wash.  C.  C.  R. 
637. 
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17.  Sailing  under  a  British  license  during  the 
war  between  the  United  States  and  England, 
was  illegal.  Craig  v.  The  United  Slates  Ins.  Co., 
Peters's  C.  C.  R.  410. 
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1.  General  Principles. 

1.  Where  proceedings  were  commenced  in  the 
admiralty  on  bottomry  bonds  given  by  the  mas- 
ter and  by  the  owner  on  a  ship,  anterior  to  seve- 
ral voyages  made  by  the  ship,  and  executions 
had  been  levied  for  other  debts  due  by  the 
owner,  before  the  warrant  from  the  admiralty 
on  the  bottomry  bond  was  served,  the  court  said, 
"had  the  warrant  of  the  admiralty  been  first 
served  upon  the  ship,  there  might  be  some 
ground  to  contend  that  the  supreme  court  ought 
not  to  divest  that  possession  in  favour  of  execu- 
tions served  at  a  subsequent  day,  at  least  to  the 
prejudice  of  the  bond  given  by  the  master."' 
But  this  will  not  be  allowed  against  executions 
levied  before  the  service  of  the  warrant.  The 
owners  of  the  ship  had  lost  the  possession,  upon 
which  alone  the  warrant  of  the  admiralty  could 
operate  after  losing  the  right  of  preference. 
Blaine  v.  The  Ship  Charles  Carter  et  al.,  4  Cranch, 
358  j  2  Cond.  Rep.  127. 

2.  No  lien  upon  enemy's  property,  by  way  of 
pledge  for  the  payment  of  purchase  money,  or 
otherwise,  is  sufficient  to  defeat  the  rights  of  the 
captors  in  a  prize  court,  unless,  in  very  peculiar 
cases,  where  the  lien  is  imposed  by  a  general 
law  of  the  mercantile  world,  independent  of  any 
contract  between  the  parties.  The  Frances;  Ir- 
vin,  Claimant,  8  Cranch,  418;  3  Cond.  Rep.  189. 

3.  If  three  persons  mortgage  their  joint  pro- 
perty to  indemnil'y  the  drawer  of  bills  of  ex- 
change drawn  for  their  accommodation,  in  case 
of  protest,  and  if  each  of  the  mortgagors  agrees 
to  take  up  a  third  part  of  the  bills  upon  their 
return  under  protest,  and  if  two  of  them  neglect 
to  take  up  their  two-thirds,  whereby  the  other 
mortgagor  is  compelled  to  take  up  the  whole  of 
the  bills,  in  consequence  of  which  he  requests 
the  drawer  not  to  release  the  mortgage,  but  to 
hold  it  for  his  benefit,  a  lien  in  equity  is  thereby 
created  upon  the  mortgaged  property  to  the 
amount  of  two-thirds  of  the  bills  in  favour  of 
that  mortgagor  who  took  up  the  whole.  Pratt 
and  others  v.  Law  and  others,  9  Cranch,  456 ;  3 
Cond.  Rep.  460. 

4.  Under  the  laws  in  relation  to  the  Mutual 
Assurance  Society  of  Virginia,  property  offered 
for  insurance,  on  which  the  premium  has  not 
been  paid,  and  which  is  sold  without  notice,  is 
not  liable  for  the  premium  in  the  hands  of  the 
vendee.  Mutual  Assurance  Society  v.  Faxon  et  al., 
6  Wheat.  606  j  5  Cond.  Rep.  201. 


5.  It  is  a  universal  principle,  that  a  prior  lien 
is  entitled  to  prior  satisfaction  out  of  the  thing  it 
binds,  unless  the  lien  be  intrinsically  defective, 
or  is  displaced  by  some  act  of  the  party  holding 
it,  which  shall  postpone  him  at  law  or  in  equity. 
Mere  delay  in  proceeding  to  execution  is  not 
such  an  act.  Rankin  v.  Scott,  12  Wheat.  507  j 
6  Cond.  Rep.  504. 

6.  In  cases  of  personal  property,  the  lien  is 
not  created  by  the  judgment,  or  by  any  matter 
of  record,  and  therefore  the  law  has  made  a 
special  provision  to  secure  the  purchaser  of 
goods.     Ibid. 

7.  Mortgages  may  as  well  be  given  to  secure 
future  advances  and  contingent  debts,  as  those 
which  are  certain  and  due.  The  only  question 
that  properly  arises  in  such  cases,  is  the  bona 
fides  of  the  transaction.  Conard  v.  The  Atlantic 
Ins.  Co.,  1  Peters,  448. 

8.  The  case  of  Thelusson  v.  Smith,  2  Wheat. 
396;  4  Cond.  Rep.  183,  turned  upon  its  own  par- 
ticular circumstances;  and  it  establishes  no  such 
proposition  as  that  a  specific  and  perfected  lien 
can  be  displaced  by  the  mere  priority  of  the 
United  States.     Ibid. 

9.  It  is  not  understood  that  a  general  lien,  by 
judgment  on  lands,  constitutes,  per  se,  a  property 
or  right  in  the  land  itself.  It  only  confers  a  right 
to  levy  on  the  same,  to  the  exclusion  of  other 
adverse  interests,  subsequent  to  the  judgment; 
and  when  the  levy  is  actually  made  on  the  same, 
the  title  of  the  creditor  relates  back  to  the  time 
of  the  judgment,  so  as  to  cut  out  immediate  in- 
cumbrances. But  subject  to  this,  the  debtor  has 
full  power  to  sell,  or  otherwise  dispose  of  the 
land.     Ibid. 

10.  It  is  understood  to  be  settled  in  Virginia, 
that  no  judgment  against  the  executors  can  bind 
the  heirs,  or  in  any  manner  affect  them.  It  could 
not  be  given  in  evidence  against  them.  Deneale 
v.  Stump's  Exhs,  8  Peters,  528. 

11.  Massachusetts.  —  Property  in  the  hands 
of  a  third  person,  having  a  lien  thereon,  is  not 
attachable  in  a  suit  against  the  general  owner ; 
but  if  the  lien  be  waived,  the  objection  cannot 
be  made  by  the  general  owner.  Meeker  v.  Wil- 
son, 1  Gallis.  C.  C.  R.  419. 

12.  Massachusetts. — Property  pledged,  and 
on  which  the  party  has  a  lien,  is  not  liable  to 
the  trustee  process  of  attachment.  Picquel  v. 
Stvann,  4  Mason's  C.  C.  R.  443. 

13.  The  doctrine  of  liens  seems  to  depend 
chiefly  on  the  rules  of  jurisprudence  established 
in  different  countries.  Agreeably  to  the  com- 
mon law  of  England,  a  factor  has  a  lien  upon 
the  goods  of  his  principal  in  his  possession  for 
the  balance  of  account  due  him,  and  so  has  the 
consignee  for  the  balance  of  advances  made  by 
him  to  the  consignor.  The  consignor  or  owner 
cannot  maintain  an  action  against  his  factor,  to 
recover  the  property  so  placed  in  his  possession, 
without  first  paying  or  tendering  what  is  thus 
due  to  the  factor.  But  this  doctrine  is  unknown 
to  the  prize  courts,  unless  in  very  peculiar  cases. 
The  Frances,  8  Cranch,  418;  3  Cond.  Rep.  189. 

14.  A  lien  is  neither  a  jus  ad  rem,  nor  a  jus  in 
re,  but  a  simple  right  of  retainer.  It  is,  there- 
fore, not  attachable  as  personal  property,  or  as  a 
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chose  in  action  of  the  person  who  is  entitled  to 
It     Meany  v.  Head,  1  Mason's  C.  C.  R.  319. 

15.  A  anil  B  were  tenants  in  common  with  C 
and  D  ot"  a  ship,  in  certain  proportions,  anil  pur- 
chased a  cargo,  by  an  agreement,  on  their  ac- 
count, in  the  like  proportions  for  a  voyage,  and 
consigned  the  same  to  the  master  for  sale  and 
returns.  It  was  held,  that  they  were  tenants  in 
common  of  the  cargo,  and  not  partners.  Jackson 
V.  Robinson,  3  ^Mason's  C.  C.  R.  138. 

16.  In  such  case,  each  owner  is  to  be  con- 
sidered as  making  a  separate  consignment  of  his 
share,  allhough  the  instructions  to  the  master 
are  joint ;  and  the  master  has  no  authority,  by 
such  consignment  of  the  outward  cargo,  to  con- 
sign the  return  cargo  to  C  and  D  only.     Ibid. 

17.  If,  in  such  case,  the  master,  without  au- 
thority, consigns  the  whole  cargo  to  Caiid  D,  the 
latter  have  no  lien  on  it  for  any  separate  and  dis- 
tinct demands  against  A  and  B,  nor  against  any 
firm  in  %vhich  A  and  B  are  partners  with  a  third 
person  ;  nor  can  C  and  D  set  oft"  such  debts  in  a 
suit  brought  against  them  by  A  and  B,  or  by 
their  assignees  in  equity,  to  account  for  A  and 
B's  share  of  the  property.     Ibid. 

18.  A  court  of  equity  will  not  enforce  an 
agreement  for  a  lien,  or  security  for  a  debt, 
where  the  lien  or  security  has  failed,  by  a  mis- 
take of  law,  against  the  general  creditors  of  an 
insolvent  estate  ;  nor  will  it  direct  a  new  security 
to  be  given,  where  an  old  one,  chosen  by  the 
parties,  has,  from  a  mistake  of  law,  become  a 
nullity.  Hunt  v.  Rousmaniere,  3  Mason's  C.  C. 
R.  294. 

19.  Upon  the  dissolution  of  the  partnership, 
each  partner  has  a  lien  upon  the  effects,  as  well 
for  his  own  indemnity  against  the  joint  debts,  as 
for  his  protection  of  the  surplus.  But  the  credi- 
tors of  the  partnership  have  no  lien  on  the  part- 
nership effects  for  their  debts.  Hoxie  v.  Carr, 
1  Sumner's  C.  C.  R.  173. 

20.  Where  purchasers  of  real  estate  have  ac- 
tual or  constructive  notice  at  the  time  of  their 
purchase  that  it  was  partnership  property,  it 
will  be  chargeable  in  their  hands  with  the  pay- 
ment of  the  partnership  debts,  although  they 
may  have  had  no  notice  of  the  existence  of 
those  debts.  If  they  had  no  notice  that  it  was 
partnership  property,  they  are  exonerated  to  the 
extent  of  the  purchase  money  paid  by  them ; 
and  so  far  as  the  purchase  money  has  not  been 
paid,  that  is  a  substituted  fund  chargeable  in 
their  hands  with  the  same  burdens  as  the  real 
estate.     Ibid. 

21.  An  execution,  executed  previous  to  an  act 
of  bankruptcy,  upon  the  estate  of  the  debtor, 
gives  a  lien  to  the  execution  creditor;  provided 
the  levy  be  real  and  bona  fide.  Barnes  et  al.  v. 
Billington,  1  Wash.  C.  C.  R.  29. 

22.  Liens  depend  on  contracts,  express  or  im- 
plied; and  none  can  be  implied,  where  the  de- 
fendant acts  adversely  to  the  rights  of  the  per- 
sons for  whom  he  has  paid  the  money.  Allen 
V.  Ogden,  1  Wash.  C.  C.  R.  174. 

23.  Virginia.  —  Whatever  lien  might  have  ex- 
isted upon  goods  unsold,  in  the  hands  of  a  con- 
signee, shipped  to  him  on  a  particular  account, 
and  under  an  agreement  w-hich  he  has  not  kept, 


when  those  goods  have  been  sold  the  lion  is  at  an 
end  ;  and  the  proceeds  of  the  goods  will  become 
subject  to  mutual  accounts,  and  of  set-off  be- 
tween the  parties.  Marks  et  al.  v.  Barker  el  at., 
1  Wash.  C.C.R.  178. 

24.  Virginia.  —  A  creditor  obtained  a  judg- 
ment against  his  debtor  on  the  15ih  November, 
1800,  with  a  slay  of  execution  until  June.  1801. 
Another  creditor  obtained  three  judgments  on 
the  1st  of  June,  1800:  and  other  creditors  ob- 
tained a  decree  on  the  1st  of  March,  1801, 
against  the  same  debtor.  The  second  creditor 
issued  a  fi.  fa.  on  two  of  his  judgments  on  the 
13th  of  jNIarch.  1801,  which  was  recorded  on 
the  25lh  of  May  following,  and  the  officer  re- 
turned the  fi.  fa.  on  the  30th  of  April,  1801, 
with  different  endorsements;  that  he  had  levied 
two  of  them,  and  the  property  was  released  by 
order  of  the  plaintiff;  and  on  the  third,  that 
"proceedings  were  stopped  by  order  of  the 
plaintiif."  The  second  creditor  covenanted  with 
the  mortgagor,  that  he  would  not  proceed  further 
on  the  judgment  till  the  properly  conveyed  by 
the  mortgage  was  regularly  disposed  of,  and  to 
return  the  property  taken  under  the  three  execu- 
tions in  the  officer's  hands.  On  suits  in  chan- 
cery brought  by  the  decree  creditors  against  the 
judgment  creditors,  and  their  mutual  debts,  for 
the  purpose  of  ascertaining  the  order  in  which 
the  liens  of  these  respective  creditors  were 
chargeable  on  the  estate  of  the  debtor,  and  for  a 
distribution  among  them,  the  land  having  been 
sold  by  order  of  the  court,  and  the  pioceeds  paid 
into  court :  It  was  held  :  1st,  That  the  fund  was 
properly  chargeable  with  all  the  costs  of  the  pro- 
ceedings. 2d,  That  a  decree  in  chancery,  equally 
with  a  judgment,  creates  a  lien  on  lands.  3d, 
That  a  judgment,  with  stay  of  execution,  creates 
no  lien  on  land  until  the  plaintiff  has  a  right  to 
issue  execution  on  the  judgment.  4th,  That  the 
return  of  the  marshal  on  the  two  first  executions 
determined  the  force  of  the  judgments  on  which 
they  were  issued,  and  destroyed  the  lien  thereby 
created  on  the  debtor's  land.  6th,  That  equity 
will  not  connect  the  deed  of  mortgage  with  the 
judgment,  so  as  to  preserve  the  original  lien. 
6th,  That  the  language  of  the  return  on  the 
third  execution  imports  that  it  had  not  been 
levied ;  and  the  implied  averment  of  service  in 
the  covenant  to  suspend  proceedings  on  the 
judgment,  does  not  conclude  the  party.  7th, 
The  covenant  to  suspend,  not  being  perpetual, 
did  not  amount  to  a  release,  and  did  not  dis- 
charge the  lien  created  by  the  third  judgment  on 
the  land.  8th,  That  the  third  fi.  fa.  having 
come  into  the  hands  of  the  officer  when  he  had 
property  of  the  debtor  in  his  possession,  under 
former  executions,  was  not  levied  ipso  facto,  by 
mere  operation  of  law  ;  there  must  be  an  actual, 
and  not  a  mere  constructive  levy.  9th,  That  the 
lien  on  the  land  created  by  the  judgment  depends 
on  the  right  of  the  plaintiff  to  sue  out  an  elegit; 
and  it  is  not  essential  to  the  existence  of  the  lien 
that  the  elegit  had  actually  issued;  so  that  the 
largest  judgment  in  favour  of  the  second  creditor 
not  being  lost  by  the  covenant  to  suspend,  and 
being  preserved  by  the  failure  to  levy  the  fi.  fa. 
sued  out  upon  it,  that  judgment  must  first  be 
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satisfied  ;  the  decrees  of  the  plaintiff  next :  the 
decree  creditors,  and  the  other  creditors,  whether 
by  judgment;  decree,  deed  of  trust,  or  mortgage, 
to  rank  according  to  their  dates  respectively. 
Scriba  et  al.  v.  Deancs  et  al.,  1  Brockenb.  C.  C. 
R.  166. 

25.  Virginia. — The  lien  on  lands  created  by 
a  judgment  is  given  by  the  statute  which  autho- 
rizes an  elegit ;  and  the  lien  depends  on  the 
right  to  sue  out  an  elegit.  Bank  of  the  United 
States  V.  Woosler  et  al,  2  Brockenb.  C.  C.  R.  252. 

26.  The  lien  of  judgment  on  which  e.xeculion 
is  stayed,  dates  not  from  the  rendition  of  the 
judgment,  but  from  the  time  when  execution 
may  be  sued  out.     Ibid. 

27.  The  law  of  Virginia,  relative  to  liens  on 
the  estates  of  guardians,  for  the  debts  of  their  I 
guardianships,  does  not  create  a  lien  which  would 
bind  the  estate  of  a  guardian  in  the  hands  of  a 
purchaser.  Black  v.  Scott,  2  Brockenb.  C.  C.  R. 
325. 

28.  Virginia.  —  The  act  of  congress  respect- 
ing delinquent  creditors  and  their  sureties,  cre- 
ated a  lien  on  the  lands  of  the  parties  to  the 
official  bond  ;  but  the  lien  cannot  be  enforced 
until  all  the  personal  estate  is  e.vhausted  :  and, 
on  a  joint  judgment  against  all  the  parties  to 
a  bond,  the  personal  estate  of  all  liable  to  the 
execution  must  be  exhausted,  before  the  land  of 
any  one  of  them  can  be  reached  ;  in  other  words, 
the  land  of  one  surety  who  has  no  personal 
estate,  cannot  be  subjected  to  the  payment  of 
any  part  of  the  judgment  while  there  is  personal 
estate  in  the  hands  of  another  security,  who 
has  paid  an  aliquot  part  of  the  debt.  United 
States  V.  Graves,  2  Brockenb.  C.  C.  R.  379. 

29.  A  lien  is  a  tie,  hold,  or  security,  upon 
goods  or  other  things  which  a  man  had  in  his 
custody,  till  he  is  paid  what  is  due  him.  There 
can,  therefore,  be  no  lien  where  the  property  is 
armihiiated,  or  the  possession  parted  with  vo- 
luntarily and  without  fraud.  Where  there  is  a 
particular  agreement,  under  which  articles  are 
furnished,  there  can  be  no  lien  ;  for  the  founda- 
tion of  the  remedy  is  on  the  agreement,  and 
it  can  be  pursued  in  no  other  manner  than  on 
the  agreement.  A  lien  cannot  exist  against  the 
government;  for  liens  are  only  known  or  ad- 
mitted in  cases  where  the  relation  of  debtor  and 
creditor  exists,  so  as  to  maintain  a  suit  at  law  for 
the  debt  or  duty  which  gives  rise  to  the  lien,  in 
case  the  pledge  be  destroyed,  or  the  possession 
of  it  lost.  An  innkeeper  cannot,  therefore,  upon 
the  ground  of  a  lien,  justify  the  arrest  and  de- 
tention of  the  horses  employed  in  the  transporta- 
tion of  the  public  mail.  United  States  v.  Barney, 
2  Hall's  Law  Journal,  128. 

30.  Where  a  liet),  or  equitable  claim,  consti- 
tuting a  charge  in  rem,  is  a  matter  of  agreement, 
it  will  be  enforced  in  equity,  not  only  upon  real 
estate,  but  also  upon  personal  estate,  or  money 
in  the  hands  of  a  third  person  ;  and  against  the 
party  himself,  or  his  personal  representative,  or 
persons  claiming  under  him,  or  assignees  in 
bankruptcy.  Fletcher  v.  Morey,  2  Story's  C.  C. 
R.  553. 

31.  An  equitable  lien  is  valid  by  the  laws  of 
Massachusetts,  although  no  remedy  for  its  en- 


forcement is  provided  by  the  state  jurisprudence. 
Ibid. 

32.  To  create  a  lien  on  a  chattel  the  party 
claiming  it  must  show  the  just  possession  of  the 
thing  claimed,  and  no  person  cati  acquire  a  lien 
founded  on  his  own  illegal  or  fraudulent  act  or 
breach  of  duty;  nor  can  a  lien  arise  where,  from 
the  nature  of  the  contract  between  the  parties, 
it  would  be  inconsistent  with  the  express  terms, 
or  the  clear  intent  of  the  contract.  Randel  v. 
Brown,  2  Howard,  424. 

2.  Lien  of  the  United  States  for  priority  of  Pay- 
ment. 

33.  In  all  cases  of  insolvency  or  bankruptcy 
of  a  debtor  of  the  United  States,  they  are  enti- 
tled to  priority  of  payment  out  of  his  effects. 
United  States  v.  Fisher  et  al,  2  Cranch,  358:  1 
Cond.  Rep.  421. 

34.  The  United  States  were  the  holilers  of  a 
foreign  bill  of  exchange  drawn  by  the  bankrupt, 
negotiated  in  the  regular  course  of  trade,  and 
returned  protested  for  non-payment ;  and  are  en- 
titled to  a  preference  out  of  the  estate  of  the 
bankrupt  to  the  whole  amount  of  the  claim. 
Ibid. 

35.  Of  the  priority  to  which  the  United  States 
are  entitled,  it  is  to  be  remarked,  that  no  lien  is 
created.  No  bona  fide  transfer  of  property  in 
the  ordinary  course  of  business  is  overreached. 
It  is  only  a  priority  in  payment,  which,  under 
different  modifications,  is  a  regulation  in  com- 
mon use:  ami  this  priority  is  limited  to  a  par- 
ticular slate  of  things,  when  the  debtor  is  living; 
though  it  takes  effect,  generally,  if  he  be  dead. 
Ibid. 

36.  The  United  States  have  no  lien  on  the  real 
estate  of  their  debtor,  until  suit  brought,  or  a 
notorious  insolvency  or  bankruptcy  has  taken 
place ;  or,  being  unable  to  pay  all  his  debts,  he 
has  made  a  voluntary  assignment  of  all  his  pro- 
perty; or  the  debtor  having  absconded,  con- 
cealed, or  absented  himself,  his  property  has 
been  attached  by  process  of  law.  United  States 
V.  Hooe  et  al,  3  Cranch,  73;   1  Cond.  Rep.  458. 

37.  A  mortgage  of  part  of  his  property,  made 
by  a  collector  of  the  revenue  to  his  surety  in  his 
official  bond,  to  indemnify  him  from  his  respon- 
sibility as  surety  on  the  bond,  and  also  to  secure 
him  from  his  e.visting  and  future  endorsements 
for  the  mortgagor  at  hank,  is  valid  against  the 
United  States;  although  it  appears,  subsequently, 
that  the  collector  was  unable  to  pay  all  his  debts 
at  the  time  the  mortgage  was  given  ;  and  al- 
though it  was  known  to  the  mortgagee,  at  the 
time  he  took  the  mortgage,  that  the  mortgagor 
was,  as  collector,  largely  indebted  to  the  United 
States.     Ibid. 

38.  The  5th  section  of  the  act  of  March  3d, 
1797,  ch.  368,  giving  a  priority  of  payment  to 
the  United  States  out  of  the  effects  of  their  deb- 
tors, did  not  apply  to  a  debt  due  before  the  pass- 
ing of  the  act,  although  the  balance  was  not  ad- 
justed at  the  treasury  until  after  the  act  was 
passed.  United  States  v.  Bryan  et  al,  9  Cranch, 
374;  3  Cond.  Rep.  436. 

39.  In  the  di.stribution  of  the  bankrupt's  ef- 
fects, in  this  country,  the  United  States  are  enti- 
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tied  to  a  piiority  of  payment  of  the  liebt  due  to 
them,  although  the  debt  was  croaled  by  a  fo- 
reigner in  a  foreign  country,  and  allhongli  the 
United  Stales  had  proved  their  debt  under  the 
commission,  and  voted  in  the  choice  of  assignees 
of  the  bankrupt.  Harrison  v.  SUrry  ct  al.,  5 
Cranch,  289;  '2  Cond.  Rep.  2t)0. 

40.  In  case  of  insolvency  the  United  States 
are  not  entitled  to  priority  of  payment  unless 
the  insolvency  be  a  legal  and  known  insolvency, 
manifested  by  some  notorious  act  of  the  debtor, 
pursuant  to  the  act  of  conirress.  Prince  v.  Bart- 
Ictt,  8  Cranch,  431;  3  Cond.  Rep.  199. 

41.  The  word  'Mnsolvency"  mentioned  in  the 
45th  section  of  the  act  of  August  4,  1790,  ch.  62, 
and  repeated  in  the  3d  section  of  the  act  of  2d 
March,  1799,  ch.  368,  and  in  the  6.5lh  section 
of  the  act  of  2d  JNlarch,  1799,  ch.  128,  means 
legal  insolvency  ;  which,  whenever  it  occurs, 
the  right  of  preference  arises  to  the  United 
States,  as  well  as  in  the  other  specified  cases  to 
which  the  acts  of  1797  and  1799  have  extended 
the  cases  of  insolvency.  Tkdusson  v.  Smith,  2 
Wheat.  396;  4  Cond.  Rep.  183. 

42.  If,  before  the  right  of  preference  has  ac- 
crued to  the  United  States,  the  debtor  has  made 
a  bona  fide  conveyance  of  his  estate  to  a  third 
person,  or  has  mortgaged  it  to  secure  a  debt,  or 
it  has  been  seized  under  an  execution,  the  pro- 
perty has  been  divested  out  of  the  debtor,  and 
cannot  be  made  liable  to  the  United  States. 
Jbid. 

43.  The  law  makes  no  exception  in  favour  of 
prior  judgment  creditors,  and  therefore,  unless 
execution  has  issued,  the  preference  of  the 
United  States  overreaches  the  lien  which  the 
creditor  has  acquired  by  the  judgment.     Ibid. 

44.  The  case  of  Thelusson  v.  Smith,  2  Wheat. 
396,  turned  upon  its  own  particular  circum- 
stances, and  establishes  no  such  proposition,  as 
that  a  specific  and  perfected  lien  can  be  dis- 
placed by  the  mere  priority  of  the  United  States. 
Conard  v.  The  Atlantic  Ins.  Co.,  1  Peters,  448. 

45.  The  United  States  are  not  entitled  to  a 
priority  over  other  creditors  under  the  65th  sec- 
tion of  the  act  of  the  2d  of  March,  1799,  ch. 
128,  upon  the  ground  of  the  debtor  having  made 
an  assignment  for  the  benefit  of  creditors;  un- 
less it  is  proved  that  it  is  an  assignment  of  all 
the  debtor's  property.  United  States  v.  Rowland 
et  al,  4  Wheat.  108;  4  Cond.  Rep.  404. 

46.  Under  the  act  of  3d  of  March,  1797,  ch. 
368,  an  assignment,  which  will  entitle  the  United 
States  to  their  priority,  must  be  an  assignment 
of  all  the  debtor's  property;  that  is,  the  assign- 
ment must  be  a  general  one  as  opposed  to  a  par- 
tial one,  or  an  assignment  of  part  only  of  the 
debtor's  property,  tfnited  States  v.  Clark,  Paine's 
C.  C.  R.  629. 

47.  Where  there  is  an  omission  of  an  article 
of  properly  in  an  assignment,  which  purports  to 
be  general,  but  which  does  not  show  that  the 
assignment  was  intended  to  be  partial,  as  op- 
posed to  a  general  one,  it  does  not  take  it  out  of 
the  act.  If  the  assignment  does  not,  on  its  face, 
appear  to  be  general,  the  onus  probandi  is  upon 
the  United  States.     Ibid. 

48.  The  priority  of  the  United  States  does  not 


attach  by  the  mere  concealment  of  the  debtor 
when  insolvent.  The  '•  legal  bankruptcy  "  men- 
tioned in  the  act,  applies  only  to  legal  insol- 
vency, '•■  where,  by  operation  of  law,  the  pro- 
perty is  taken  out  of  his  hands  to  be  distributed 
by  others."     Ibid. 

49.  Under  the  5th  section  of  the  act  of  3d  of 
March,  1797,  ch.  368,  an  assignment,  to  entitle 
the  United  States  to  their  preference,  must  be  an 
assignment  of  all  the  debtor's  property ;  but  it 
need  not  be  for  the  benefit  of  all  the  creditors. 
United  States  v.  Mott  et  al,  Paine's  C.  C.  R.  186. 

50.  An  assignment  made  by  a  debtor  of  the 
United  Slates,  where  his  property  was  about  be- 
ing levied  upon  under  judgments  obtained 
against  him  by  one  of  his  creditors,  in  trust,  first 
for  the  debt  of  such  creditor,  and  then  for  the 
debt  of  the  United  States,  is  a  voluntary  assign- 
ment, and  fraudulent  and  void  against  the  United 
States ;  notwithstanding  the  creditor  gave  up  his 
intention  of  levying  in  consideration  of  the  as- 
signment, that  the  property  might  be  sold  to  the 
best  advantage,  for  the  benefit  of  the  sureties  in 
the  bond  to  the  United  States.     Ibid. 

51.  The  United  States  have  a  preference  in 
the  payment  of  bonds  for  duties  only  in  cases 
of  notorious  acts  of  insolvency,  as  where  the 
debtor  has  assigned  for  the  benefit  of  his  credi- 
tors; where  he  has  absconded,  and  the  like. 
United  States  v.  King,  Wallace's  C.  C.  R.  13. 

52.  It  is  obvious,  that  the  latter  clause  of  the 
65th  section  of  the  act  of  1799,  is  merely  an  ex- 
planation of  the  term  "insolvency"  used  in  the 
first  clause,  and  embraces  three  classes  of  cases, 
all  of  which  relate  to  living  debtors.  The  case 
of  deceased  debtors  stands  wholly  upon  the  al- 
ternative, in  the  former  part  of  the  enactment, 
Conard  v.  The  Atlantic  Ins.  Co.,  1  Peters,  439. 

53.  Insolvency,  in  the  sense  of  the  statute, 
relates  to  such  a  general  divestment  of  properly, 
as  would  in  fact  be  equivalent  to  insolvency  in 
its  technical  sense.  It  supposes  that  all  the 
debtor's  property  has  passed  from  him.  This 
was  the  language  of  the  decision  in  the  case  of 
The  United  States  v.  Hooe,  3  Cranch,  73 ;  and  it 
was  consequently  held,  that  an  assignment  of 
part  of  the  debtor's  property  did  not  fall  within 
the  provision  of  the  statute.     Ibid. 

54.  Mere  inability  of  the  debtor  to  pay  all  his 
debts  is  not  an  insolvency  within  the  statute,  but 
it  must  be  manifested  in  one  of  the  three  modes, 
pointed  out  in  the  explanatory  clause  of  the  sec- 
tion.    Ibid. 

55.  The  priority,  as  limited  and  established  in 
favour  of  the  United  States,  is  not  a  right  which 
supersedes  and  overrules  the  assignment  of  the 
debtor,  as  to  any  properly  which  the  United 
States  may  afterwards  elect  to  take  in  execution, 
so  as  to  prevent  its  passing  by  virtue  of  such 
assignment  to  the  assignees;  but  it  is  a  mere 
right  of  prior  payment,  out  of  the  general  funds 
of  the  debtor,  in  the  hands  of  the  assignees; 
and  the  assignees  are  rendered  personally  liable 
if  they  omit  to  discharge  the  debt  due  to  the 
United  States.     Ibid. 

56.  It  is  true,  that  in  discussions  in  courts  of 
equity,  a  mortgage  is  sometimes  called  a  Wen 
for  a  debt  j  and  so  it  certainly  is,  and  something 
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more,  it  is  a  transfer  of  the  property  itself  as  se- 
curity for  the  debt.  This  must  be  admitted  to 
be  true  at  law,  and  it  is  equally  true  iu  equity, 
for  in  this  respect  equity  follows  the  law.  The 
estate  is  considered  as  a  trust,  and,  according  to 
the  intention  of  the  parties,  as  a  qualified  estate 
and  security.  When  the  debt  is  discharged, 
there  is  a  resulting  trust  for  the  mortgagor.  It 
is,  therefore,  only  in  a  loose  and  general  sense, 
that  it  is  sometimes  called  a  lien,  and  then  only 
by  way  of  contrast  to  an  estate  absolute  and  in- 
defeasible.    Ibid.  441. 

57.  It  has  never  yet  been  decided  by  the  su- 
preme court,  that  the  priority  of  the  United 
States  will  divest  a  specific  lien  attached  to  any 
thing,  whether  it  be  accompanied  by  possession 
or  not.     Ibid. 

58.  It  is  not  understood  that  a  general  lien, 
by  judgment  on  lands,  constitutes,  per  se,  a  pro- 
perty or  right  in  the  land  itself.  It  only  confers 
a  right  to  levy  on  the  same,  to  the  exclusion  of 
other  adverse  interests,  subsequent  to  the  judg- 
ment ;  and  when  the  levy  is  actually  made  on 
the  same,  the  title  of  the  creditor  relates  back 
to  the  time  of  the  judgment,  so  as  to  cut  out  in- 
termediate incumbrances.  But  subject  to  this, 
the  debtor  has  full  power  to  sell  or  otherwise 
dispose  of  the  land.     Ibid.  443. 

59.  Twenty-three  cases  of  silk  were  imported 
from  Canton  in  the  ship  Rob  Roy,  into  the  port 
of  Boston,  consigned  to  George  D-Wolf  and  John 
Smith.  After  the  arrival  of  the  vessel  with  the 
merchandise  on  board,  the  collector  caused  an 
inspector  of  the  customs  to  be  placed  on  board. 
Soon  afterwards,  and  prior  to  the  entry  of  the 
merchandise,  and  prior  to  the  payment  or  any 
security  for  the  payment  of  the  duties  thereon, 
the  merchandise  was  attached  by  the  deputy- 
sheriff  of  the  county,  in  due  form  of  law,  as  the 
property  of  G.  D-Wolf  and  J.  Smith,  by  virtue 
of  several  writs  of  attachment  issued  from  the 
court  of  common  pleas  for  the  county  of  Suffolk, 
at  the  suit  of  creditors  of  G.  D-VVoif  and  J. 
Smith.  These  attachments  were  so  made  prior 
to  the  inspector's  being  sent  on  board  the  vessel. 
At  the  time  of  the  attachment,  the  sheriff  offered 
to  give  security  for  the  payment  of  the  duties  on 
the  merchandise,  which  the  collector  declined 
accepting.  The  merchandise  was  sent  to  the 
custom-house  stores  by  the  inspector;  and  se- 
veral days  after,  the  custom-house  storekeeper 
gave  to  the  deputy-sheriff  an  agreement  signed 
by  him,  reciting  the  receipt  of  the  merchandise 
from  the  in.spector ;  and  stating,  "  I  hold  the  .said 
merchandi.se  to  the  order  of  James  Dennie,  de- 
puty-sheriff." The  marshal  of  the  United  Slates 
afterwards  attached,  took,  and  sold  the  merchan- 
dise under  writs  and  process,  in  favour  of  the 
United  States,  against  George  D-VVolf;  which 
writs  were  founded  on  duty  bonds,  due  and  un- 
paid, for  a  larger  amount  than  the  value  of  the 
merchandise,  given  by  D-VVolf  and  Smith, 
who,  before  the  importation  of  the  merchan- 
dise, were  indebted  to  the  United  States  on  va- 
rious bonds  for  duties,  besides  those  on  which 
the  suits  were  instituted.  Held,  that  the  attach- 
ments issued  out  of  the  court  of  common  pleas 
of  the  county  of  Suffolk,  did  not  affect  the  right 


of  the  United  States  to  hold  the  merchandise 
until  the  payment  of  the  duties  upon  them;  and 
that  the  merchandise  was  not  liable  to  any  at- 
tachment by  an  officer  of  the  state  of  Massa- 
chusetts, for  debts  due  to  other  creditors  of 
George  D-Wolf  and  John  Smith.  Harris  v.  Den- 
nie, 3  Peters,  292. 

60.  The  United  States  have  no  general  lien 
on  merchandise,  the  property  of  the  importer, 
for  duties  due  by  him  upon  other  importations. 
The  only  effect  of  the  first  provision  in  the  62d 
section  of  the  act  of  1799,  ch.  128,  is  that  the 
delinquent  debtor  is  denied  at  the  custom-house 
any  further  credit  for  duties  until  his  unsatisfied 
bonds  are  paid.  He  is  compellable  to  pay  the 
duties  in  cash,  and  upon  such  payment  he  is  en- 
titled to  the  delivery  of  the  goods  imported. 
The  manifest  intention  of  the  remaining  clause 
in  the  section,  is  to  compel  the  original  consignee 
to  enter  the  goods  imported  by  him.     Ibid.  302. 

61.  No  person  but  the  owner  or  original  con- 
signee, or  in  his  absence  or  sickness,  his  agent 
or  factor,  is  entitled  to  enter  the  goods  at  the 
custom-house,  or  give  bond  for  the  duties,  or  to 
pay  the  duties.  Upon  the  entry,  the  original  in- 
voices are  to  be  produced  and  sworn  to ;  and  the 
whole  objects  of  the  act  would  be  defeated  by 
allowing  a  mere  stranger  to  make  the  entry,  or 
to  take  the  oath  prescribed  on  the  entry.  Ibid. 
304. 

62.  The  United  States  having  a  lien  on  goods 
imported  for  the  payment  of  the  duties  accruing 
on  them,  and  which  have  not  been  secured  by 
bond,  and  being  entitled  to  the  custody  of  them 
from  the  time  of  their  arrival  in  port  until  the 
duties  are  paid  or  secured,  any  attachment  by 
a  state  officer  is  an  interference  with  such  lien 
and  right  to  custody,  and  being  repugnant  to  the 
rights  of  the  United  States,  is  void.     Ibid.  305. 

63.  The  acknowledgment  of  the  custom-house 
storekeeper,  that  he  holds  goods  upon  which  the 
duties  have  not  been  secured  or  paid,  subject  to 
an  attachment  issued  out  of  a  state  court  at  the 
suit  of  a  creditor  of  the  importer,  was  a  plain 
departure  from  his  duty,  and  is  not  authorized 
by  the  law  of  the  United  States,  and  cannot  be 
admitted  to  vary  the  rights  of  the  parties.    Ibid. 

64.  The  plaintiff  in  replevin,  James  D'Wolf, 
claimed  the  merchandise  under  an  assignment 
executed  by  George  D-Wolf  and  John  Smith  to 
him,  in  consideration  of  a  large  sum  of  money 
due  by  them  to  James  D-Wolf,  and  in  considera- 
tion of  .advances  to  be  made  to  them  by  him. 
The  assignment  transferred  four  vessels  and 
their  cargoes,  three  of  which  vessels  were  then 
at  sea,  and  one  in  New  York  ready  to  sail,  the 
property  of  the  assignors.  The  assignment  was 
to  be  void  on  the  payment  to  JamesD'Wolf  of  the 
money  due  to  him ;  and  if  it  should  not  be  paid, 
the  assignee  to  enforce  the  pledge  by  process 
and  arrest  in  all  countries  or  places  w-hatsoever, 
and  to  sell  the  same  for  the  payment  of  the 
amount  due  by  them,  the  assignors,  to  George 
D-Wolf.  The  merchandise  for  which  this  ac- 
tion of  replevin  was  instituted  was  part  of  the 
return  cargo  of  one  of  the  vessels.  The  defen- 
dant, Harris,  pleaded  that  the  merchandise  was 
not  the  property  of  the  plaintiff,  but  of  George 
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P-\Volf  and  John  Smith  ;  ami  justified  the  taking  I  5nrety  on  duty  bonds  for  the  Ciarys  passed  to 
of  the  iroods  of  the  plaintiff,  as  marshal  of  the  his  assijrnee.  The  Cmrys  had  claims  upon 
district  of  Massachusetts,  by  virtue  of  a  writ  of  Spain,  which  were  afterwards  paid  under  the 
attachment  sueil  out  in  the  district  court  of  the  'Florida  treaty;  and   the  assif,niee  of  Smith  re- 


United  States  for  the  district  of  ]\lassachusetts, 
in  which  suit  jud<rment  was  obtaineil  airaiiist 
George  D-\Volf.  On  the  trial,  the  plaintitF  in 
the  replevin  proved  the  assignment ;  that  large 
sums  of  money  were  due  to  him  by  George 
D-\Volf  and  John  Smith;  that  the  goods  were 
part  of  the  property  assigned  ;  that  he  had  used 
all  proper  means  to  take  jx)ssession  of  the  goods, 
btit  was  prevented  by  the  attachment  issued  by 
the  United  States.  The  defendant  proved  that 
the  goods  were  imported  into  the  United  States 
by  D'Wolf  and  Smith ;  and  that  at  the  time  of 
the  importation,  they  were  indebted  to  the  United 
States  for  duties  which  were  due  and  unpaid, 
to  an  amount  exceeding  the  value  of  the  mer- 
chandise attached  ;  and  that  the  Octavia,  one  of 
the  vessels  assigned,  with  a  cargo  on  board 
ready  for  sea,  was  at  New  York  at  the  time  of 
the  assignment ;  which  ship  was  not  delivered 
to  James  D'Wolf,  nor  were  the  bills  of  lading 
assigned  ;  the  cargoes  on  board  the  vessels  being 
consigned  to  the  masters  for  sales  and  returns. 
By  the  court : — In  the  case  of  Conard  v.  The  At- 
lantic Insurance  Company,  1  Peters,  306,  it  was 
decided  that  the  non-delivery  of  a  vessel  assigned 
to  secure  or  pay  a  bona  fide  debt,  did  not  make 
the  assignment  absolutely  void.  The  supreme 
court  is  well  satisfied  with  that  opinion.  Harris 
V.  DWoJf,  4  Peters,  147. 

65.  The  deed  of  assignment  conveyed  to  the 
assignee  a  right  to  the  proceeds  of  the  outward 
bound  cargoes  on  boarcl  the  vessels  assigned  to 
James  D'Wolf.  The  failure  of  George  D'VVoIf 
to  deliver  to  the  assignee  the  copies  of  the  bills 
of  ladins:  which  were  in  his  possession,  did  not 
leave  the  property  subject  to  the  attachment  of 
creditors,  who  had  no  notice  of  the  deed.  It 
was  held,  in  the  case  of  Conard  v.  The  Atlantic 
Insurance  Company,  that  such  a  transfer  gives 
the  assignee  a  right  to  take  and  hold  those  pro- 
ceeds against  any  person  but  the  consignee  of 
the  cargo,  or  purchaser  from  the  consignee  with- 
out notice.     Ibid. 

66.  That  the  consignees  of  the  merchandise 
were  indebted  to  the  United  States  on  duty 
bonds  remaining  due  and  unpaid  at  the  time  of 
the  importation,  did  not,  under  the  sixt)'-second 
section  of  the  act  of  March  2,  1799,  make  the 
merchandise,  as  to  the  United  States,  the  pro- 
perty of  the  consignees,  notwithstanding  the  as- 
signment; and  make  the  attachment  of  the 
United  States  for  the  debt  due  to  them  sufficient 
to  bar  the  action  of  replevin  brought  by  the  as- 
signee.    Ibid. 

67.  The  same  right  of  priority  which  belongs 
to  the  government,  attaches  to  the  claim  of  an 
individual  who,  as  surety,  has  paid  money  to  the 
government.  Hunter  v.  The  United  States,  5  Pe- 
ters, 172. 

68.  The  United  States  obtained  a  judgment 
aaainst  Smith,  an  insolvent  debtor,  previous  to 
his  assignment  under  the  insolvent  laws  of 
Rhode  Island.     Under  his  assignment  a  debt  for 


ceivcd  the  amoinit  of  the  Spanish  claim  in  sa- 
tisfaction of  the  payments  made  for  the  duty 
bonds  by  Smith.  The  judgment  by  the  United 
States  against  Smith  having  preceded  the  as- 
signment, and  the  receipt  and  distribution  of  the 
money  received  from  the  Spanish  claim  under 
the  insolvent  law,  the  government  having  an  un- 
questionable right  of  priority  on  all  the  property 
of  Smith,  it  e.xtended  to  the  claim  of  Smith  on 
the  Crarys.  If  the  right  of  the  United  Slates 
to  a  priority  of  payment  covers  any  part  of  the 
property  of  an  insolvent,  it  must  extend  to  the 
whole,  until  the  debt  is  paid.     Ibid. 

69.  The  claim  of  Smith  on  the  Crarys  was 
properly  included  in  his  assignment  under  the 
insolvent  laws,  however  remote  the  probability 
may  have  been  at  time  of  realizing  the  demand. 
It  was  an  assignable  interest.  If,  at  the  time  of 
the  assignment,  this  claim  was  contingent,  it  is 
no  longer  so.  It  has  been  reduced  into  posses- 
sion, and  is  now  in  the  hands  of  the  representa- 
tive of  the  debtor  to  the  general  government. 
If,  under  such  circumstances,  the  priority  of  the 
government  does  not  exist,  it  would  be  difficult 
to  present  a  stronger  case  for  the  operation  of 
this  prerogative.     Jbid. 

70.  The  priority  of  the  United  States  extends 
as  well  to  debts  by  bonds  for  duties  which  are 
payable  after  insolvency  or  decease  of  the  obli- 
gor, as  to  those  actually  payable  or  due  at  the 
period  thereof.  The  United  States  v.  The  Stale 
Bank  of  North  Carolina,  6  Peters,  29. 

71.  The  United  Stales  obtained  judgments  in 
suits  instituted  on  bonds  for  duties,  in  the  dis- 
trict court  of  the  United  States  of  Louisiana. 
Before  the  judgments,  the  debtor  to  the  United 
States  had  become  insolvent,  and  his  property, 
under  the  insolvent  laws  of  Louisiana,  had  passed 
into  the  hands  of  syndics  for  distribution  among 
his  creditors,  according  to  their  respective  prior- 
ities ;  and  the  syndics  sold  the  property,  part  for 
cash  and  part  on  credits  for  one,  two  and  three 
years.  The  whole  proceeds  of  the  estate  ex- 
ceeded forty  thousand  dollars;  the  mortgages 
were  about  twenty-seven  thousand  dollars;  and 
when  all  the  notes  taken  by  the  syndics  were 
paid,  there  would  be  sufficient  to  discharge 
these  mortgages,  and  all  the  debts  due  to  the 
United  States.  A  large  amount  of  the  proceeds 
was  not  to  be  received  until  after  the  judgments 
in  a  suit  against  the  syndics  were  obtained  in 
favour  of  the  United  Slates;  one  moiety  of  the 
amount  of  sales  being  payable  after  the  suit 
against  the  syndics  was  commenced,  and  the 
other  after  the  judgment  against  them  was  ren- 
dered. The  court  held  :  that  the  syndics  were 
not  liable  to  the  United  States  for  the  debts  due 
to  them,  unless  funds  had  actually  come  into 
their  hands.  As  one  moiety  of  the  notes  was 
not  paid  at  the  time  of  the  judgment  of  the 
United  Slates  against  them,  it  does  not  judicially 
appear  that  they  had  funds  on  which  the  United 
Slates  were  entitled  to  judgment.     If  the  re- 
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paid,  the  United  States  will  then  have  a  legal 
claim  thereon  for  their  debts.  Field  et  al.  v.  The 
United  States,  9  Peter.s,  182. 

72.  The  United  States  were  not  parlies  to  the 
proceedings  in  the  parish  court,  nor  were  they 
bound  to  appear  and  become  parties  therein. 
The  local  laws  of  the  state  could  not  and  did 
not  bind  them  in  their  rights.  They  could  not 
create  a  priority  in  favour  of  other  creditors  in 
cases  of  insolvency,  which  should  supersede 
that  of  the  United  States.     Ibid. 

73.  The  priority  of  the  United  States  attached 
by  the  laws  of  the  United  States,  in  virtue  of 
the  assignment  and  notice  to  the  syndics;  and 
it  was  the  duty  of  the  syndics  to  have  made 
known  these  debts  in  their  tableau  of  distribu- 
tion, as  having  had  priority.  The  niortgages 
upon  particular  estates  sold,  must  be  first  paid 
out  of  the  sales  of  those  estates.  But  if  there 
be  any  deficiency  in  the  proceeds  of  any  par- 
ticular estate  to  pay  the  mortgages  thereon,  the 
mortgagees  thereof  cannot  come  in  upon  the 
funds  and  proceeds  of  the  sales  of  the  other  es- 
tates, except  as  general  creditors.     Ibid. 

74.  The  priority  of  the  United  States  for  the 
payment  of  debts  due  to  them  by  an  insolvent 
debtor,  or  by  the  estate  of  a  deceased  debtor, 
does  not  extend  to  affect  the  lien  of  an  incorpo- 
rated bank  on  the  stock  held  by  one  indebted  to 
the  bank  ;  when,  by  the  charter  of  the  bank,  it 
is  provided  that  no  transfer  of  the  stock  of  any 
one  indebted  to  the  bank,  shall  be  made  before 
the  debt  due  by  a  stockholder  of  the  bank  shall 
be  paid.  Brent  v.  The  Bank  of  Washington,  10 
Peters.  596. 

75.  It  has  been  the  uniform  construction  of 
the  fifth  section  of  the  act  of  1797,  1  Story's 
Laws,  464;  and  of  the  similar  provision  in  the 
sixty-fifth  section  of  the  collection  act  of  1799, 
1  Story's  Laws,  630,  that,  whether  in  a  case  of 
insolvency,  death  or  assignment,  the  property  of 
the  debtor  passes  to  the  assignee,  executor  or 
administrator,  the  priority  of  the  United  States 
operating,  not  to  prevent  the  transmission  of  the 
property-^  but  giving  them  a  preference  in  pay- 
ment out  of  the  proceeds.     Ibid. 

76.  This  preference  is  in  the  appropriation  of 
the  debtor's  estate ;  so  that  if,  before  it  has  at- 
tached, the  debtor  has  conveyed  or  mortgaged 
his  properly,  or  it  has  been  transferred  in  the 
ordinary  course  of  business,  nehher  are  over- 
reached by  the  statutes;  and  it  has  never  been 
decided  that  it  affects  any  lien,  general  or  spe- 
cific, existing  when  the  event  took  place  which 
gave  the  United  States  a  claim  of  priority.  Ibid. 

77.  Another  rule  is  settled  by  the  cases,  that 
the  priority  does  not  attach  to  property  legally 
transferred  to  a  creditor  on  respondentia,  though 
he  may  hoUl  it  subject  to  an  account,  equity  or 
trust  for  the  borrower.  Such  transfer  will  be 
protected  against  the  United  States,  though  not 
an  out  and  out  sale  in  the  course  of  business,  so 
as  to  divest  the  equitable  as  well  as  the  legal 
interest  of  the  party.     Ibid. 

78.  An  attachment  at  the  suit  of  the  Farmers' 
Bank  of  Delaware,  was  issued  against  the  effects 
of  the  Elkton  Bank,  on  the  24th  of  September, 
1830.  and  under  it  were  attached  the  funds  of 
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the  Elkton  Bank  in  the  hands  of  one  of  its  debt- 
ors. On  the  8th  day  of  July,  1831.  an  attach- 
ment was  issued  at  the  suit  of  the  United  States, 
the  United  States  being  creditors  of  the  Elkton 
Bank,  and  it  was  laid  on  the  same  funds  which 
had  been  previously  attached  at  the  suit  of  the 
Farmers'  Bank  of  Delaware.  The  money  thus 
attached  by  the  Farmers'  Bank  of  Delaware,  in 
the  hands  of  a  debtor  to  the  Elkton  Bank,  by 
legal  process,  before  the  issuing  of  the  attach- 
ment in  behalf  of  the  United  States,  was  bound 
for  the  debt  for  which  it  was  first  legally  attach- 
ed, by  a  writ,  which  is  in  the  nature  of  an  exe- 
cution ;  and  the  right  of  a  private  creditor  thus 
acquired,  could  not  be  defeated  by  the  process 
subsequently  issued  at  the  suit  of  the  United 
States.  If  the  district  court  of  the  United  States 
has  a  right  to  appoint  receivers  of  the  property  of 
an  insolvent  bank  which  is  indebted  to  the  United 
States,  for  the  purpose  of  having  the  property 
of  the  bank  collected  and  paid  over  to  satisfy 
the  debt  due  to  the  United  Slates  by  the  bank, 
this  would  not  be  a  transfer  and  possession  of 
the  property  of  the  bank,  within  the  meaning  of 
the  act  of  congress  ;  and  the  right  of  the  United 
States  to  a  priority  of  payment,  would  not  have 
attached  to  the  funds  of  the  bank.  Bcaston  v. 
The  Farmers'  Bank  of  Delaivare,  12  Peters,  102. 

79.  From  the  language  of  the  fifth  section  of 
the  act  of  congress  of  March  3d,  1797,  giving  a 
priority  to  debts  due  to  the  United  States,  and 
the  construction  given  to  it  by  the  supreme  court, 
these  rules  are  clearly  established.  First,  that 
no  lien  is  created  by  the  statute.  Second,  the 
priority  established  can  never  attach  while  the 
debtor  continues  the  owner,  and  in  possession 
of  the  property,  although  he  may  be  unable  to 
pay  his  debts.  Third,  no  evidence  can  be  re- 
ceived of  the  insolvency  of  the  debtor,  unlil  he 
has  been  divested  of  his  property  in  one  of  the 
modes  stated  in  the  section.  Fourth,  whenever 
the  debtor  is  thus  divested  of  his  property,  the 
person  who  becomes  invested  wilh  the  title  is 
thereby  made  a  trustee  for  the  United  States,, 
and  is  bound  to  pay  the  debt  first,  out  of  the 
proceeds  of  the  debtor's  property.     Ibid. 

80.  All  debtors  of  the  United  States,  whatever 
their  character,  and  by  whatever  mode  bound, 
maybe  fairly  included  within  the  language  used 
in  the  fifth  section  of  the  act  of  congress.  And 
it  is  manifest  that  congress  intended  to  give 
priority  of  payment  to  the  United  States  over  all 
other  creditors  in  the  cases  stated  therein.  It 
therefore  lies  upon  those  who  claim  exemption 
from  the  operation  of  the  statute  to  show  that 
they  are  not  within  its  provisions.     Ibid. 

81.  Corporations  are  to  be  deemed  and  con- 
sidered persons  within  the  provisions  of  the  fifth 
section  of  the  act  of  congress  of  1767;  and  the 
priority  of  the  United  Slates  exists  as  to  debts 
due  by  them  to  the  United  Slates.     Ibid. 

82.  The  legislature  of  Maryland  passed  an  act 
authorizing  the  stockholders  of  the  Elkton  Bank 
to  elect  trustees,  who  were  to  take  possession  of 
the  funds  and  property  of  the  bank,  for  the  pur- 
poses of  discharging  the  debts  of  the  bank,  and 
distributing  the  residue  of  the  funds  which 
might  be  collected  by  them  among  the  stock- 
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holders.     This,  had  the  law  been  carried  info  | 
effect,   was  not  such  an  assi<j:nmeiit  of  all  the  I 
property  of  tiu'  bank  as  would  entitli'  the  United  ; 
States  to  a  priority  of  payment  out  of  the  funds 
of  the  bank.     Ibid. 

83.  No  one  can  be  divested  of  his  property, 
by  any  mode  of  conveyance,  statutory  or  other- 
wise, utdess,  at  the  same  time  and  by  the  same 
conveyance,  the  eji-anlee  becomes  invested  with 
the  title.  The  moment  the  transfer  of  property 
takes  place,  the  person  takiiiij  it,  whether  by 
voluntary  assiijnment,  or  by  operation  of  law, 
becomes,  umler  the  statute,  bound  to  the  Unitecl 
States  for  the  faithful  performance  of  the  trust. 
Ibid. 

84.  A  surety  on  a  custom-house  bond,  who 
has  paiil  it,  has  the  same  priority  as  the  United 
States,  airainst  the  estate  of  his  principal,  in  the 
hands  of  his  assignee.  If  such  surety  become 
insolvent,  and  the  same  person  is  assignee  of 
both  estates,  the  funds  of  the  principal,  to  the 
e.xtent  of  the  debt  due  such  surety,  as  a  priority 
creditor,  is  by  operation  of  law  deemed  assets  of 
the  surety;  and  if  the  latter  is  also  indebted  to 
the  United  States  for  other  debts,  the  United 
States  may,  by  a  bill  in  equity  against  the  as- 
signee, insure  its  priority  out  of  such  funds  or 
assets.  United  Slates  v.  Hunter.  5  Mason's  C.  C. 
R.  62. 

85.  Where  the  assignee  of  an  insolvent  debtor 
recovers  a  demand,  and  e.xpenses  are  incurred 
thereby,  the  latter  are  a  charge  on  the  funds, 
and  the  right  of  priority  of  payment  of  the  United 
States  attaches  on  the  residue.     Ibid. 

86.  The  United  States  are  not  bound  to  con- 
tribute, pro  rata,  for  expenses  of  a  suit,  from  the 
sum  due  to  them.    Ibid.  229. 

87.  Where  an  assignment  does  not,  on  its  face, 
purport  to  be  of  all  the  debtor's  property,  it  is 
incumbent  on  the  United  States,  if  they' insist 
on  a  priority  of  payment,  under  the  act  of  con- 
gress of  1799,  ch.  i28,  sec.  65.  to  establish  that 
it  does,  in  fact,  contain  all  the  debtor's  property. 
Ibid. 

88.  A  small  portion,  left  out  by  mistake  or 
fraud,  will  not  defeat  the  priority  of  the  United 
States.  United  States  v.  Lanston,  5  Mason's  C.  C. 
R.  289. 

89.  To  entitle  the  United  States  to  a  priority 
of  payment,  under  the  si.\ty-fifth  section  of  the 
collection  act  of  1799,  ch.'l28,  out  of  funds  in 
the  hands  of  assignees,  there  must  be  a  general 
assignment  by  the  debtor  of  all  his  property.  A 
partial  assignment  of  a  portion,  however  large, 
without  fraud,  is  not  sufficient.  United  States  v. 
Munroe,  5  Mason's  C.  C.  R.  572. 

90.  Under  the  fifth  section  of  the  act  of  the 
3d  of  jNIarch.  1799,  an  assignment,  to  entitle  the 
United  States  to  their  priority,  must  be  an  assign- 
ment of  all  the  debtor's  property  :  but  it  need 
not  be  for  the  benefit  of  all  his  creditors.  United 
States  v.  John  Mott,  Paine's  C.  C.  R.  188. 

91.  An  assignment  rtiade  by  a  debtor  of  the 
United  States,  when  his  property  was  about  being 
levied  upon,  under  judgments  obtained  against 
him  by  one  of  his  creditors,  in  trust,  first  for  the 
debt  of  such  creditor,  and  then  for  the  debt  of 
the  United  States,  was  held  to  be  a  voluntary 


assignment,  and  fraudulent  and  void  against  the 
United  States,  notwithstanding  the  creditor  gave 
up  his  intention  of  levying,  m  consiileration  of 
such  assiiiimient,  and  that  the  property  might 
be  sold  umler  it  to  the  best  advantaiit',  for  the 
benctit  of  the  sureties  to  the  United  Stales.   Ibid. 

92.  And  on  a  bill  filed  by  the  United  States,  to 
obtain  their  priority  in  such  a  case,  against  the 
creditors  and  sureties,  who  were  joint  assignees 
of  the  debtor's  estate,  the  court  refused  to  sus- 
peiul  its  decree  in  favour  of  the  United  States, 
against  the  assigned  property,  until  they  shouhl 
have  proceedetl  to  execution  on  their  judgment 
against  their  suretie.«,  or  to  make  any  decree  in 
favour  of  the  creditor  against  the  sureties,  not- 
withstanding the  assignment  had  been  received 
by  the  creditor  for  their  benefit,  and  at  their  re- 
quest, and  they,  by  becoming  parties  to  it,  had 
covenanted  for  the  execution  of  its  trusts.    Ibid. 

93.  Where  a  bank,  in  which  the  bonds  for 
customs  were  left  for  collection  under  the  au- 
thority of  the  covernment,  discounted,  for  the 
the  principal  obligor,  certain  notes  for  the  pay- 
ment of  these  bonds,  and  the  proceeds  were  car- 
ried to  the  credit  of  the  United  States  in  bank, 
in  discharge  of  the  bonds,  and  it  turned  out  that 
endorsements  on  the  notes  were  forgeries,  prac- 
tised by  the  principal :  it  was  held,  that  the 
bonds  were  discharged,  and  there  was  no  re- 
medy in  equity  to  acquire  a  priority  on  the 
assets  of  the  principal.  U^uted  States  v.  Rousma- 
7ucre's  AdmWs,  2  Mason's  C.  C.  R.  373. 

94.  An  assignment  under  the  act  of  congress 
of  1797,  to  entitle  the  United  States  to  their  pri- 
ority, must  be  an  assignment  of  all  the  debtor's 
properly.  That  is,  the  assignment  must  be  a 
general  one,  as  opposed  to  a  partial  assignment, 
or  an  assignment  professedly  of  a  part  only  of 
the  debtor's  property.  United  States  v.  Clark, 
Paine's  C.  C.  R.  629. 

95.  P.,  as  surety  foi  S.  in  a  bond"for  duties,  paid 
the  amount  of  the  bond  to  the  United  States; 
and  S..  having  become  insolvent,  assigned  his 
effects  to  B.  in  trust,  first  to  pay  his  custom- 
house bonds,  then  to  indemnify  his  sureties,  and 
the  resitlue  for  his  general  creditors.  B.  received 
from  the  estate  of  S.  four  thousand  dollars,  which 
he  mixed  with  his  own  moneys,  became  bank- 
rupt, and  R.  and  others  were  appointed  his  as- 
signees ;  but  no  part  of  the  estate  of  S.  ever 
came  specifically  to  the  hands  of  the  assignees. 
Held,  that  P.  was  not  entitled  to  be  paid  by  the 
assignees,  in  preference  to  the  general  creditors 
of  B.,  but  that  the  United  States  would  so  have 
been  entitled,  had  they  been  the  plaintifls.  Pol- 
lockv.  Pratt  etal,  Assignees,  2  Wash.  C.  C.  R.  490. 

96.  A  surety  in  custom-house  bonds,  who  has 
paid  the  same  after  a  commission  of  bankruptcy 
had  issued  against  his  principal,  is  entitled  to  a 
preference  over  the  general  creditors;  and  is  to 
be  first  paid  out  of  the  effects  of  the  bankrupt. 
Mott  v.  Maris^s  Assignees,  2  Wash.  C.  C.  R.  196. 

97.  Where  there  is  an  omission  of  an  article 
of  property  in  an  assignment,  which  purports  to 
be  general,  but  which  does  not  show  that  the  in- 
tention was  that  the  assignment  should  be  a  par- 
tial as  opposed  to  a  general  one,  it  does  not  take 
the  case  out  of  the  act.     Ibid. 
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98.  If  the  assignment  does  not,  on  its  face, 
appear  to  be  general,  the  onus  proband!  is  on  the 
United  States.     Ibid. 

99.  The  priority  of  the  United  States  does  not 
attach  by  the  mere  concealment  of  their  debtor 
while  insolvent.  The  '"legal  bankruptcy,"  men- 
tioned in  the  act,  applies  only  to  cases  of  legal 
insolvency ;  where,  by  operation  of  law,  the 
debtor's  property  is'taken  out  of  his  hands,  to  be 
distributed  by  others.     Jbid. 

100.  An  assignee  is  not  liable  under  the  act, 
until  notice  of  the  debt  due  to  the  United  States. 
But  the  notice  need  not  be  given  by  the  United 
States;  nor  is  a  judgment  or  suit  against  him, 
necessary,  in  order  to  charge  him  with  notice. 
The  notice  must  be  such  as  is  required  in  ordi- 
nary cases  of  trustees,  and  enough  to  put  a  pru- 
dent man  on  inquiry.     Ibid. 

101.  Where  the  debtor,  at  the  time  of  making 
the  assignment,  informed  the  assignee  that  he 
was  surety  on  a  bond  to  the  United  States,  and 
that  he  believed  the  bond  was  broken,  it  was 
held  sufficient  notice  to  the  assignee.     Ibid. 

102.  The  bond  on  which  he  was  surety,  was 
a  paymaster's  bond,  conditioned  that  the  latter 
should  well  and  truly  account  for  and  pay  over 
all  moneys  received  by  him  as  such  paymaster. 
Held,  that  the  debt  of  the  paymaster  to  the 
United  States,  was  created  by  the  advances 
made  to  him,  and  not  at  the  time  of  striking  a 
balance  of  account  against  him  on  the  treasury 
books  ;  and  that  the  surety  became  a  debtor  as 
soon  as  the  paymaster  failed  to  account  accord- 
ing to  law.     Ibid. 

103.  And  it  was  held,  that  it  was  not  neces- 
sary that  the  debt  of  the  surety  should  be  ascer- 
tained by  a  judgment  against  him,  in  order  to 
make  the  assignee  chargeable  with  its  payment; 
but  that  the  latter  might,  in  the  action  against 
himself,  have  the  benefit  of  any  reduction  which 
the  surety  was  entitled  to.     Ibid. 

104.  VVhere  the  United  States  are  entitled  to 
apriority,  they  can  bring  an  action  of  assump- 
sit against  the  assignee,  for  moneys  received  by 
him  under  the  assignment.     Ibid. 

105.  The  article  omitted  in  the  assignment, 
was  a  debt  from  the  assignee  to  the  debtor  of 
the  United  States,  growing  out  of  a  previous 
partnership  between  them.  After  the  making 
of  the  assignment,  the  assignee  gave  the  debtor 
his  bond  for  the  debt.  Held,  that  if  the  bond 
was  given  for  moneys  of  the  debtor  in  the  as- 
signee's liands  at  the  making  of  the  assignment, 
the  amount  might  be  recovered  in  assumpsit, 
but  not  if  it  grew  out  of  unsettled  partnership 
concerns.     Ibid. 

106.  Where  assumpsit  is  brought  against  an 
assignee,  and  he  has  funds  which  cannot  be 
reached  by  an  action,  it  seems  that  he  is  not  en- 
titled to  a  deduction  for  his  expenses  incurred 
in  the  preservation  of  the  property,  and  the 
e.xecution  of  his  trust.     Ibid. 

107.  Where  a  part  of  the  assigned  property 
had  been  sold  at  auction,  under  the  direction  of 
the  assignee,  it  was  held  enough,  prima  facie,  to 
show  that  he  had  received  the  price  for  which 
it  was  soUl.     Ibid. 

108.  Insolvency,  or  inability  to  pay  his  debts, 


by  any  one  who  is  a  debtor  to  the  United  States, 
does  not  give  the  United  States  a  preference, 
unless  the  same  be  accompanied  by  a  volun- 
tary assignment  of  all  the  property  of  the  debtor, 
for  the  benefit  of  his  creditors.  Alitor,  if  there 
be  a  legal  insolvency.  Thelluson  v.  Smith,  Peters' 
C.  C.  R.  195. 

109.  The  preference  given  to  the  United 
States,  in  the  cases  mentioned  in  the  act  of  con- 
gress, supersedes  prior  judgments  upon  the  estate 
of  the  debtor  to  the  United  States.     Ibid. 

110.  If,  before  the  right  of  the  United  States 
to  be  first  paid  out  of  the  estate  of  the  insolvent 
has  accrued,  by  the  act  of  insolvency  being 
committed  the  debtor  has  made  a  bona  fide  con- 
veyance of  property  to  a  third  person,  or  has 
mortgaged  it,  or  it  has  been  taken  in  e.xecution, 
such  property  is  not  liable  for  the  debt  of  the 
United  States.  A.  respondentia  bond  in  form, 
does  not  pass  the  right  of  property  in  the  goods  ; 
nor  does  a  mere  consignment  or  endorsement 
of  the  bill  of  lading.  These  are  mere  personal 
contracts.  But  it  is  otherwise,  if  these  instru- 
ments are  given  for  value,  or  are  given  to  a  cre- 
ditor as  security.  United  States  v.  The  Delaware 
Ins.  Co.,  4  Wash.  C  C.  R.  416. 

111.  Where  a  partnership  firm,  being  indebted 
to  the  United  States  for  duties,  makes  an  as- 
signment of  all  their  effects  for  the  payment  of 
their  debts,  for  which  the  partnership  fund  is  in- 
adequate, this  is  an  act  of  insolvency  quoad  the 
social  fund,  under  the  act  of  congress  which 
gives  to  the  United  States  a  preference  to  other 
creditors,  "in  all  cases  of  insolvency;"  and  it 
seems  that  such  an  assignment  amounts  to  a 
general  insolvency,  and  that  the  private  pro- 
perty of  the  individual  partners  will  also  be  sub- 
jected to  the  payment,  in  the  first  instance,  to 
the  debt  due  to  the  United  States,  in  the  event 
of  the  inadequacy  of  the  partnership  fund.  The 
United  States  v.  Shclton  ^-  Co.,  1  Brockenb.  C.  C. 
R.  517. 

112.  An  act  of  congress  (act  of  March  3, 
1797,  sec.  5.)  declares,  that  where  a  revenue  offi- 
cer, indebted  to  the  United  States,  shall  become 
insolvent,  the  debt  due  to  the  United  States 
shall  be  first  satisfied,  and  that  this  priority 
shall  extend  to  cases  where  a  debtor,  not  having 
sufficient  property  to  pay  all  his  debts,  shall 
make  a  voluntary  assignment  thereof.  Held, 
that  although  this  act  gives  to  a  debt  due  to  the 
United  States  a  priority  over  debts  due  to  indi- 
viduals, it  does  not  give  to  one  part  of  a  debt 
due  to  the  United  States  a  priority  over  any 
other  part  of  it ;  nor  does  it  vest  the  property 
ab.«oIutely  in  the  United  States,  though  it  gives 
them  a  right  to  pursue  it  for  the  purpose  of  ap- 
propriating it  in  payment ;  nor  does  it  affect  the 
right  of  the  debtor  to  apply  a  payment  of  money 
in  his  hands,  to  either  a  bond  debt  or  a  debt  due 
by  open  account  by  him  to  the  United  States. 
United  States  v.  Cochran  et  al.,  2  Brockenb.  C.  C. 
R.  274. 

113.  A  deed  executed  by  a  debtor  of  the 
United  States,  conveying  all  the  property  in  the 
possession  of  the  debtor  to  trustees,  for  the  pay- 
ment of  his  debts,  not  including  the  debt  to  the 
United  States,  is  an  act  of  insolvency,  both  within 
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the  spirit  and  letter  of  the  act  of  congress,  jiiving 
priority  in  such  cases,  to  ilebts  due  to  the  United 
iStates  over  all  others;  and  the  priority  attaches 
at  the  uislant  that  the  deed  is  executed.  United 
States  V.  The  Marshal  of  the  District  of  North 
Carolina,  '2  Biockenb.  C.  C.  U.  488. 

114.  It",  subsequent  to  the  execution  of  the 
deed,  the  debtor  recovers  pioperty  in  right  of  his 
wife,  in  a  regular  course  of  legal  proceednig,  it 
seems  that  the  subseijuent  recovery  cannot  de- 
feat the  priority  of  the  United  Slates,  which  was 
created  by  the  deed,  however  large  the  amount 
of  the  property  recovered,  compared  with  that 
conveyed  by  the  deed.     Ibid. 

llo'  But  if  the  relative  value  of  the  after-ac- 
quired property  be  inconsiderable,  it  is  clear  that 
it  cannot  alFect  the  pre-existing  priority  of  the 
United  States.  Where  a  '•  trivial  portion  of  the 
estate  of  the  debtor,"  in  his  possession  when  the 
deed  is  made,  is  not  conveyed  by  the  deed,  this 
is  still  an  act  of  insolvency  within  the  act;  and 
the  reversion  of  such  '-trivial  portion,"  will  not 
prevent  the  consequent  priority  of  the  United 
States  from  attaching:  a  fortiori,  where  such 
"trivial  portion"  is  reduced  into  the  possession 
of  the  debtor,  after  the  execution  of  the  deed, 
and  the  priority  of  the  United  States  extends  to 
this  after-acquired  property.     Ibid. 

116.  Whether  the  property  of  a  debtor  of  the 
United  States,  which  is  omitted  in  a  deed,  which 
otherwise  would  create  a  legal  insolvency,  be 
80  inconsiderable  as  to  evidence  an  intent  to 
evade  the  act,  is  a  question  which  must  be  re- 
ferred, in  every  case  in  which  it  arises,  to  the 
sound  discretion  of  the  court.     Ibid. 

117.  Where  a  public  officer  has  given  difTe- 
rent  bonds  with  different  sureties,  his  payments 
must  be  appropriated  so  as  to  give  each  bond 
credit  for  the  money  collected  and  paid  under  it. 
United  Slates  v.Norvell,  Gilpin's  D.  C.  R.  125. 

118.  The  priority  of  the  United  States  gives 
no  lien  on  property  under  execution  when  it  ac- 
crued. United  States  v.  The  Mechanics''  Bank, 
Gilpin's  D.  C.  R.  54. 

119.  The  preference  given  to  the  United  States 
in  suits  against  collectors,  are  not  to  take  advan- 
tage of  a  prior  legal  lien,  as  a  judgment  and 
execution  issued.  United  States  v.  The  Sheriff  of 
Charleston,  Bee's  D.  C.  R.  196. 

120.  If  the  person  or  property  of  the  debtors 
of  the  United  States  are  within  the  jurisdiction 
of  our  court.s,  the  United  States  have  a  priority 
over  all  other  claimants.  Harrison  v.  Sterry  et 
al,  Bee's  D.  C.  R.  244. 

121.  The  United  States  are  not  entitled  to  a 
priority  over  other  creditors,  upon  the  ground  of 
the  debtor  having  made  an  assignment  for  the 
benefit  of  creditors,  unless  it  is  proved  that  the 
debtor  has  made  an  assignment  of  all  his  pro- 
perty. Where  the  deed  of  assignment  conveys 
only  the  property  mentioned  in  the  schedule  an- 
nexed, and  the  schedule  does  not  purport  to  con- 
vey all  the  property  of  the  party  who  made  it. 
the  onus  proband!  is  throw^n  on  the  United  States 
to  show  that  the  assignment  embraced  all  the 
property  of  the  debtor.  United  States  v.  Howland 
et  al,  4  Wheat.  108;  4  Cond.  Rep.  404. 
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122.  The  lien  of  the  government  for  duties, 
attaches  upon  the  articles  from  the  moment  of 
their  importation,  and  is  not  discliargcd  by  the 
unauthorized  and  iileg-al  removal  of  the  goods 
from  tlie  custody  of  the  custom-house  oflicers. 
United  Stales  v.  Three  Hundred  and  Fifty  Chests 
of  Tea,  12  Wheat.  436  ;  6  Cond.  Rep.  593. 

123.  Query,  Whether  such  lien  can  be  enforced 
against  a  bona  iide  purchaser  without  notice  that 
the  duties  were  not  paid  or  secured.     Ibid. 

124.  The  lien  for  duties  cannot,  in  any  case, 
be  enforced  by  a  libel  of  information  in  the  ad- 
miralty; the  revenue  jurisdiction  of  the  district 
courts,  proceeding  in  rem,  only  extending  to 
cases  of  seizures  for  forfeitures  under  laws  of 
impost,  navigation,  or  trade  of  the  United  States. 
Ibid. 

125.  But  a  suit  at  common  law  may  be  insti- 
tuted in  the  district  or  circuit  courts,  in  the  name 
of  the  United  States,  founde<l  upon  their  legal 
right  to  recover  the  possession  of  goods  upon 
which  they  have  a  lien  for  duties,  or  to  recover 
damages  for  the  illegal  taking  or  detaining  the 
same.     Ibid. 

126.  The  United  States  have  no  general  lien 
on  merchandise,  the  property  of  the  importer, 
for  duties  due  by  him  upon  other  importations. 
The  only  effect  of  the  first  provision  in  the  62d 
section  of  the  act  of  1799,  ch.  128,  is  that  the 
delinquent  debtor  is  denied  at  the  custom-house 
any  further  credit  for  duties  until  his  unsatisfied 
bonds  are  paid.  He  is  compellable  to  pay  the 
duties  in  cash,  and  upon  such  payment  he  is  en- 
titled to  the  delivery  of  the  goods  imported. 
The  manifest  intention  of  the  remaining  clause 
in  the  section,  is  to  compel  the  original  consignee 
to  enter  the  goods  imported  by  him.  Harris  v. 
Dennie,  3  Peters,  302. 

127.  No  person  but  the  owner  or  original  con 
signee,  or  in  his  absence  or  sickness,  his  agent 
or  factor,  is  entitled  to  enter  the  goods  at  the 
custom-house,  or  give  bond  for  the  duties,  or  to 
pay  the  duties.  Upon  the  entry,  the  original  in- 
voices are  to  be  produced  and  sworn  to ;  and  the 
whole  objects  of  the  act  would  be  defeated  by 
allowing  a  mere  stranger  to  make  the  entry,  or 
to  take  the  oath  prescribed  on  the  entry.  Ibid. 
304. 

128.  The  United  States  having  a  lien  on  goods 
imported  for  the  payment  of  the  duties  accruing 
on  them,  and  which  have  not  been  secured  by 
bond,  and  being  entitled  to  the  custody  of  them 
from  the  time  of  their  arrival  in  port  until  the 
duties  are  paid  or  secured,  any  attachment  by 
a  state  officer  is  an  interference  with  such  lien 
and  right  to  custody,  and  being  repugnant  to  the 
rights  of  the  United  States,  is  void.     Ibid.  305. 

129.  The  acknowledgment  of  the  custom-house 
storekeeper,  that  he  holds  goods  upon  which  the 
duties  have  not  been  secured  or  paid,  subject  to 
an  attachment  issued  out  of  a  state  court  at  the 
suit  of  a  creditor  of  the  importer,  was  a  plain 
departure  from  his  duty,  and  is  not  authorized 
by  the  law  of  the  United  States,  and  cannot  be 
admitted  to  vary  the  rights  of  the  parties.    Ibid. 
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4.  Lien  of  Factors  and  Agents. 

130.  Where  a  factor  makes  advances;  it  is  le- 
gally to  be  inferred,  independent  of  any  actual 
agreement  to  that  effect,  that  they  were  not 
made  without  recourse  to  the  principal  :  the  ge- 
neral rule  is,  that  they  are  made  on  the  joint 
credit  of  the  fund  and  the  party  ;  and  the  factor 
may  relinquish  his  lien  on  the  fund,  without  at 
all  affecting  his  personal  remedy.  Bnrrcll  v. 
Phillips,  1  Gallis.  C.  C.  R.  360. 

131.  A  factor  has  the  security  of  the  person, 
as  well  as  a  lien  upon  the  goods  of  his  princi- 
pal, for  all  advances  made  on  them.  But  he 
may  waive  his  right  to  resort  to  the  person,  and 
an  e.vpress  agreement  to  that  effect  will  be  bind- 
ing.    Picscli  v.  Dickson,  1  Mason's  C.  C.  R.  9. 

132.  If  he  agree  that  for  advances  made,  "  he 
will  hold  for  reimbursement  on  the  amount  and 
net.t  proceeds  of  the  goods,  which  are  only  con- 
sidered answerable  for  said  amount  advanced," 
it  is  a  waiver  of  any  personal  claim.     Ibid. 

133.  An  agent  or  factor,  who  is  ordered  by  his 
principal  to  ship  goods  in  his  possession,  has  no 
right  to  retain  more  than  enough  to  secure  such 
lien  as  he  may  have.  He  may  do  thi.s,  and  obey 
the  order  as  the  balance  ;  or  he  may  send  the 
whole  to  his  consignee  at  the  place  directed, 
with  orders  to  deliver  them  to  the  principal  on 
being  paid.  But  if  he  retain  the  whole,  because 
of  a  lien  to  a  small  amount,  and  any  loss  results 
from  his  breach  of  orders,  he  is  responsible. 
Jolly  v.  Elanchard,  1  Wash.  C.  C.  R.  252. 

134.  If  the  property  of  the  principal  has  been 
solii,  and  notes  taken  in  payment ;  and  these 
can  be  specifically  ascertained,  they  remain  the 
property  of  the  principal,  and  he  has  a  right  to 
receive  them,  discharging  at  the  same  time  any 
lien  of  the  factor.  Thompson  v.  Perkins,  3  Ma- 
son's C.  C.  R.  232. 

135.  A  consignee  who  receives  merchandise 
from  a  supercargo  for  sale,  and  who  knows  that 
the  supercargo  is  the  agent  of  others,  contracts 
a  debt  with  the  shipper  for  this  portion  of  the 
cargo ;  and  the  supercargo  has  no  right  to  ap- 
propriate the  same  to  the  payment  of  his  private 
debt.  Merrick  v.  Bernard,  1  Wash.  C.  C.  R. 
479. 

136.  By  a  policy  on  a  vessel  and  cargo,  a  party 
having  a  lien  for  advances,  or  a  special  owner- 
ship and  possession,  may  protect  his  interest  in 
the  vessel  and  cargo,  to  the  e.vlent  of  his  ad- 
vances and  lien.  Seamans  v.  Loring,  3  Mason's 
C.  C.  R.  128. 

137.  In  the  admiralty,  where  the  factor  and 
the  persons  claiming  a  derivative  title  under  the 
owner,  contest  the  right  to  the  proceeds,  the 
court  will  decide  upon  the  equities  of  all  con- 
cerned :  and  decree  the  amount  of  the  lien  to 
the  factors,  and  the  residue  of  the  proceeds  to 
the  other  claimants.  If  in  such  a  case,  a  factor 
sets  up  a  title  as  general  owner,  and  not  merely 
for  a  lien,  he  will  not  be  entitled  to  costs.  Ship 
Packet,  3  Mason's  C.  C.  R.  334. 

138.  If  a  factor  with  del  credere,  sells  the 
goods  of  his  principal,  and  takes  negotiable  se- 
curities in  payment,  and  fails  before  they  be- 
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come  due,  and  assigns  those  securities  to  his  as- 
signees, in  favour  of  his  creditors,  and  the  as- 
signees afterwards  receive  the  money  when  the 
notes  become  due;  the  principal  may  recover 
from  the  assignees,  subject  to  a  deduction  of  the 
lien  of  the  factor,  for  his  commissions  and 
charges.  Thompson  v.  Perkins,  3  Mason's  C.  C. 
R.  232. 

139.  The  Bank  of  the  Commonwealth  of  Mas- 
sachusetts, at  Boston,  and  the  Bank  of  the  Me- 
tropolis, at  Washington,  were  in  the  custom  of 
sending  notes  and  drafts  for  collection  by  the  in- 
stitution located  at  the  place  where  the  notes  or 
drafts  were  payable.  Those  notes  and  drafts, 
after  they  had  been  endorsed  by  the  payers, 
w-ere  made  payable  by  the  cashier  of  the  bank 
where  they  were  payable,  by  the  endorsement 
of  the  cashier  of  the  bank  by  whom  they  were 
remitted.  The  balances  due  between  these 
banks  were  at  one  time  in  favour  of  one,  and  at 
another  time  in  favour  of  the  other  institution. 
These  balances  were  generally  paid  by  subse- 
quent collections  of  notes  or  drafts.  The  Bank 
of  the  Commonwealth  failed,  indebted  to  the 
Bank  of  the  Metropolis,  It  appeared  that  cer- 
tain notes  and  drafts  which  were  in  the  hands 
of  the  Bank  of  the  Metropolis  for  collection,  at 
the  time  of  the  failure  of  the  Bank  of  the  Com- 
monwealth, were  the  property  of  the  New  Eng- 
land Bank  ;  the  cashier  of  which  bank  had,  af- 
ter endorsing  them,  delivered  them  to  the  cashier 
of  the  Bank  of  the  Commonwealth  to  be  sent  to 
the  Bank  of  the  Metropolis.  When  these  drafts 
or  notes  were  received  by  the  Bank  of  the  Me- 
tropolis, no  other  ownership  of  the  notes  or 
drafts  was  known  to  exist,  but  the  ownership 
appearing  by  the  endorsement  of  the  cashier  of 
the  Bank  of  the  Commonwealth.  Held,  that  the 
Bank  of  the  Metropolis  had  a  right  to  retain  out 
of  the  notes  and  drafts  when  collected  a  suffi- 
cient amount  to  pay  the  balance  due  to  the  bank, 
by  the  Bank  of  the  Commonwealth.  Bank  of 
the  Metropolis  v.  The  New  England  Bank,  17  Pe- 
ters, 174. 

140.  The  possession  of  the  paper  was  prima 
facie  evidence  that  it  was  the  property  of  the 
Commonwealth  Bank  ;  and  without  notice  to  the 
contrary,  the  Bank  of  the  Metropolis  had  a  right 
so  to  treat  it,  and  was  under  no  obligation  to  in- 
quire whether  it  was  held  as  agent  or  owner; 
and,  if  an  advance  of  money  had  been  made  to 
the  Commonwealth  Bank,  the  right  to  retain  for 
that  amount  could  hardly  be  questioned.  The 
court  do  not  perceive  any  difference  in  principle 
between  an  advance  of  money  and  a  balance 
suffered  to  remain  upon  the  faith  of  the  mutual 
dealings.  In  the  one  case,  as  well  as  the  other, 
credit  is  given  upon  the  paper  deposited,  or  ex- 
pected to  be  transmitted  in  the  usual  course  of 
the  transactions  between  the  parlies.     Ibid. 

141.  If  the  accounts  show  that  it  was  the  prac- 
tice of  the  Bank  of  the  Metropolis  and  the  Com- 
monwealth Bank  to  allow  the  balances  to  stand, 
and  await  the  collection  of  the  paper  remitted, 
the  rights  of  the  parties  are  the  same  as  if  there 
had  been  a  positive  express  agreement,  and  such 
mutual  indulgence  on  these  balances  would  be  a 
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valid  consideration  ;  and,  like  the  actual  advance 
of  money,  pive  a  rijilU  to  retain  the  amount  due 
on  closing  ihe  account.     Jbid. 

142.  Whenever  a  banker  has  advanced  money 
to  anotlier,  he  has  a  lien  on  all  the  paper  securi- 
ties which  are  in  his  hands  tor  the  aniount  of  his 
general  balance,  uidcss  such  securities  were  de- 
livered to  him  under  a  particular  aj^reement. 
Ibid. 

143.  A  factor  has  a  lien  for  all  advances,  for 
balances  due,  and  liabilities  incurred.  Matthcivs 
V.  Mcncdgcr,  2  M'Lean's  C.  C.  R.  145. 

144.  But  this  is  connected  with  the  possession 
of  the  property.     Ibid. 

145.  If  the  property  is  delivered  up,  the  lien 
ceases.     Ibid. 

5.  Maritime  Liens. 

146.  Where  the  parties  were  innocent  of  all 
knowledge  and  participation  in  an  illegal  voy- 
age, the  claims  of  seamen  for  wages,  and  of  m.i- 
terial  men  for  supplies,  are  preferred  to  the  claim 
of  forfeiture  on  the  part  of  the  government. 
The.  St.  Jago  de  Cuba,  9  Wheat.  409;  5  Cond. 
Rep.  631. 

147.  By  the  civil  code  of  Louisiana,  workmen 
employed  in  the  construction  or  repairs  of  ships 
or  boats,  enjoy  the  privilege  of  a  lien  on  such 
ships  or  boats,  without  being  bound  to  reduce 
their  contracts  to  writing,  whatever  maybe  their 
amount;  but  this  privilege  ceases,  if  they  have 
allowed  the  ship  or  boat  to  depart  without  exer- 
cising their  rights.  The  state  law,  therefore, 
gives  a  lien  in  this  case.  Peyroux  et  al.  v.  Ham- 
mond et  al.,  7  Peters,  324. 

148.  In  the  case  of  the  General  Smith,  4 
Wheat.  438,  S.  C.  4  Peters'  Condensed  Reports, 
it  is  decided  that  the  jurisdiction  of  the  admi- 
ralty, in  cases  where  the  repairs  are  upon  a  do- 
mestic vessel,  depends  upon  the  local  law  of  the 
state.  Where  the  repairs  have  been  made  or 
necessaries  furnished  to  a  foreign  ship,  or  to  a 
ship  in  the  ports  of  a  state  to  which  she  does  not 
belong,  the  general  maritime  law  gives  a  lien 
on  ships  as  security;  and  the  party  may  main- 
tain a  suit  in  the  admiralty  to  enforce  his  right. 
But,  as  to  repairs  or  necessaries  in  the  port  or 
state  to  which  the  ships  belong,  the  case  is  gov- 
erned altogether  by  the  local  law  of  the  state ; 
as  no  lien  is  implied  unless  it  is  recognised  by 
that  law.  But  if  the  local  law  gives  the  lien,  it 
may  be  enforced  in  the  admiralty.     Ibid. 

149.  The  services  in  this  case  were  performed 
in  the  port  of  New  Orleans,  and  whether  this 
was  within  the  jurisdiction  of  the  admiralty  or 
not,  depends  on  the  fact  whether  the  tide  in  the 
Mississippi  ebbs  and  flows  as  high  up  the  river 
as  the  port  of  New  Orleans.  The  court  consi- 
dered themselves  authorized  judicially  to  notice 
the  situation  of  New  Orleans,  for  the  purpose  of 
determining  whether  the  tide  ebbs  and  flows  as 
high  up  the  river  as  that  place;  and  being  sa- 
tisfied, that  although  the  current  of  the  Missis- 
sippi at  New  Orleans  may  be  so  strong  as  not  to 
be  turned  backwards  by  the  tide,  yet  the  effect 
of  the  tide  upon  the  current  is  so  great  as  to  oc- 
casion a  regular  rise  and  fall  of  the  water.  New 
Orleans  may  be  properly  said  to  be  within  the 


ebb  and  flow  of  the  tide,  and  the  jurisdiction  of 
the  admiralty  prevails  there.     Ibid. 

150.  In  order  to  the  decision  whether  the  ad- 
miralty jurisdiction  attaches  to  such  services  as 
those  perfornietl  by  the  libellants,  the  materral 
consideration  is,  whether  the  service  was  essen- 
tially a  maritime  service,  and  to  be  performed 
substantially  on  the  sea  or  tide  water.  It  is  no 
objection  to  the  jurisdiction  of  the  admiralty  in 
the  case,  that  the  steamboat  Planter  was  to  be 
employed  in  navigating  waters  beyond  the  ebb 
ami  flow  of  the  tide.  In  the  case  of  the  steam- 
boat Jefferson,  it  was  said  by  this  court,  that 
there  is  no  doubt  the  jurisdiction  exists,  although 
the  commencement  or  termination  of  the  voyage 
may  happen  to  be  at  some  place  beyond  the 
reach  of  the  tide.     Ibid. 

151.  Some  of  the  older  authorities  seem  to 
give  countenance  to  the  doctrine  that  an  express 
contract  operates  as  a  waiver  of  the  lien  :  but  it 
is  settled  at  the  present  day,  that  an  express 
contract  for  a  stipulated  sum  is  not  of  itself  a 
waiver  of  a  lien;  but  th.at,  to  produce  that  ef- 
fect, the  contract  must  contain  some  stipulation 
inconsistent  with  the  continuance  of  the  lien,  or 
from  which  a  waiver  may  be  fairly  inferred. 
Ibid. 

152.  By  the  maritime  law,  the  master  has  no 
lien  on  the  ship  even  for  his  wages.  Steamboat 
New  Orleans  v.  Phahiis,  11  Peters,  175. 

153.  Material  men,  and  others  who  furnish 
supplies  to  a  foreign  ship,  have  a  lien  on  the  ves- 
sel, and  may  proceed  in  the  admiralty  to  en- 
force that  right.  The  Aurora,  1  Wheat.  96;  3 
Cond.  Rep.  501. 

154.  Material  men  have  a  lien,  which  may  be 
enforced  by  a  proceeding  in  the  admiralty,  for 
supplies  and  necessaries  furnished  in  a  port  to 
which  the  vessel  does  not  belong.  The  St.  Jago 
de  Cuba,  9  Wheat.  409;  5  Cond.  Rep.  631. 

155.  Where  repairs  have  been  made,  or  ne- 
cessaries furnished  to  a  foreign  ship,  or  a  ship  in 
a  port  of  a  state  to  which  she  does  not  belong, 
the  general  maritime  law  gives  the  party  a  lien 
on  the  ship  itself  for  his  security;  and  he  may 
maintain  a  suit  in  rem.  in  the  admiralty,  to  en- 
force his  rijjht.  Ibid.  The  Jerusalem  2  Gallis. 
C.  C.  R.  345. 

156.  As  to  repairs  and  necessaries  in  the  port 
or  state  to  which  the  ship  belongs,  the  case  is 
governed  altogether  by  the  local  law,  and  no 
lien  is  implied,  unless  recognised  by  that  law. 
Ibtd. 

157.  By  a  charterparty,  the  sum  of  thirty 
thou.sand  dollars  was  agreed  to  be  paid  for  the 
use  or  hire  of  the  ship,  on  a  voyage  from  Phila- 
delphia to  Madeira,  and  thence  to  Bombay,  and 
at  the  option  of  the  charterer  to  Calcutta,  and 
back  to  Philadelphia,  (with  an  aildition  of  two 
thousand  dollars  if  she  should  proceed  to  Cal- 
cutta.) the  whole,  payable  on  the  return  of  the 
ship  to  Philadelphia,  and  before  the  discharge  of 
her  cargo  there,  in  approved  notes,  not  exceed- 
ing an  average  time  of  ninety  days  from  the 
time  at  which  she  should  be  ready  to  discharge 
her  cargo.  The  charterer  proceeded  in  Ihe  ship 
to  Calcutta,  and,  with  Ihe  consent  of  the  master, 
(who  was  appointed  by  the  ship-owners,)  entered 
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into  an  agreement  with  P.  &  Co.,  merchants  there, 
that  if  they  woulil  make  him  an  advance  of 
money,  he  would  ileliver  to  them  a  bill  of  lading 
stipulating  for  the  delivery  of  the  goods  pur- 
chased therewith  to  their  agents  in  Philadelphia, 
free  of  freight,  who  should  be  authorized  to  sell 
the  same,  and  apply  the  proceeds  to  the  repay- 
ment of  the  said  advance,  unless  the  charterer's 
bills,  drawn  on  G.  &  S.  of  Philadelphia,  should 
be  accepted,  in  which  event  the  agents  of  P.  & 
Co.  should  deliver  the.  goods  to  the  charterer. 
The  goods  were  shipped  accordingly,  and  a  bill 
of  lading  signed  by  the  master,  with  the  clause, 
"  freight  for  the  said  goods  having  been  settled 
here."  The  bills  of  exchange  drawn  by  the 
charterer  were  refused  acceptance,  and  the 
agents  of  P.  &  Co.  demanded  the  goods,  which 
the  owners  of  the  ship  refused  to  deliver  without 
the  payment  of  freight.  Held^  that  the  owners 
of  the  ship  had  a  lien  on  these  goods  for  the 
freight.  Grade  v.  Palmer,  8  Wheat.  605;  5 
Cond.  Rep.  546. 

158.  The  district  courts  have  a  general  admi- 
ralty jurisdiction  in  suits  by  material  men,  in 
rem.  In  cases  of  foreign  ships,  or  ships  of  an- 
other state,  the  maritime  law  gives  the  lien  ;  but 
in  cases  of  domestic  ships  no  lien  is  implied  ; 
but  if  the  local  law  gives  a  lien,  it  may  be  en- 
forced in  the  district  court.  The  Robert  Fulton, 
1  Paine's  C.  C.  R.  620. 

159.  The  claim  of  seamen  for  wages  on  a 
voyage  undertaken  in  violation  of  the  laws  of 
the  United  States,  against  the  slave  trade,  out  of 
the  proceeds  of  the  vessel,  which  had  been  for- 
feited, was  not  allowed.  But  where  the  seamen, 
and  others,  who  had  liens,  were  ignorant  of  the 
illegal  voyage,  their  claims  were  preferred  to 
those  of  the  government,  on  the  ground  of  for- 
feiture. The  St.  Jago  de  Cuba,  9  Wheat.  409  :  5 
Cond.  Rep.  631. 

160.  Seamen's  wages  on  an  illegal  voyage  are 
not  a  lien  on  the  ship.  The  Langdon  Chcvcs,  2 
Mason's  C.  C.  R.  58. 

161.  Where  a  .service  is  made,  and  the  vessel 
delivered  on  bail,  the  lien  of  the  seamen  on  the 
vessel  is  not  discharged;  the  owner  takes  her 
cum  on  ere.     Ibid. 

162.  The  wages,  if  paid  by  the  owner,  are  no 
longer  a  lien  on  the  vessel,  and  in  no  case  of  a 
delivery  on  bail,  are  they  a  charge  on  the  pro- 
ceeds brought  into  court  after  condemnation. 
Ibid. 

163.  The  lien  of  mariners  for  their  wages, 
has  no  analogy  to  the  common  law  lien,  as  re- 
gards the  possession  of  the  subject.     Ibid. 

164.  Seamen  have  a  lien  prior  to  that  of  the 
'holder  of  a  bottomry  bond,  for  their  wages,  but 
the  owners  are  also  personally  liable  for  such 
wages  ;  and  if  the  bottomry  holder  is  compelled 
to  discharge  that  lien,  he  has  a  resulting  right  to 
compensation  against  the  owner,  in  the  same 
manner  as  he  would  have  if  they  had  previously 
mortgaged  the  ship.    The  Virgin,  8  Peters,  538. 

165.  No  rule  has  ever  been  adopted  by  the 
maritime  law,  either  of  England  or  this  country, 
prescribing  the  time  within  which  mariners 
should  proceed  to  enforce  their  lien  for  wages. 
The  Mary,  1  Paine's  C.  C.  R.  180. 


166.  A  forbearance  by  seamen  to  libel  a  ves- 
sel at  the  port  where  they  are  discharged,  before 
the  end  of  the  voyage,  does  not  amount  to  a 
waiver  of  their  lien,  as  against  a  subsequent 
bona  fide  purchaser.     Ibid. 

167.  A  seaman,  as  such,  has  no  possession  of 
the  vessel,  and  his  claim  for  wages  is,  perhaps 
incorrectly,  termed  a  lien.  It  is  rather  a  right 
to  proceed  against  the  vessel,  and  to  be  paid  out 
of  her  proceeds  in  preference  to  any  other  cre- 
ditors.    Ibid. 

168.  Where  a  vessel  had  been  sold  under  sen- 
tence of  a  foreign  court  of  admiralty,  at  the  suit 
of  others  of  the  crew,  and  these  libellants  had 
notice  of  the  proceedings,  but  did  not  apply  for 
their  wages:  Held,  that  their  lien  on  the  vessel 
was  at  an  end.     The  Thomas,  Bee's  D.  C.  R.  86. 

169.  When  a  vessel,  which  arrives  at  a  foreign 
port,  discharges  her  cargo,  and  remains  there 
some  time  after  the  discharge,  and  is  lost  on  the 
homeward  voyage,  the  seamen  are  entitled  to 
their  wages  up  to  the  time  of  the  discharge,  but 
not  to  half  the  time  she  afterwards  remained  in 
the  foreign  port.     Gilpin's  D.  C.  R.  600. 

170.  In  November,  1822,  the  owner  of  a  ves- 
sel in  Connecticut,  gave  a  bill  of  sale  of  her,  in 
the  nature  of  a  mortgage,  but  was  suffered  to 
remain  in  possession  and  act  as  absolute  owner, 
and  her  register  and  all  her  papers  remained  un- 
altered. In  July  following,  he  gave  a  bottomry 
bond  for  money  advanced  to  purchase  a  cargo 
for  the  vessel,  in  the  West  Indies,  without  notice 
to  the  lender  of  the  mortgage.  Held,  that  upon 
common  law  principles,  the  claim  of  the  lender 
was  to  be  preferred  to  that  of  the  mortgagee. 
The  Sloop  Mary,  1  Paine's  C.  C.  R.  671. 

171.  W^here  a  ves.sel,  bound  from  New  Orleans 
to  New  York,  put  into  Wilmington  in  a  damaged 
state,  and  where  the  master,  having  no  other 
means,  obtained  advances  from  the  libellants  for 
the  necessary  repairs,  and  gave  them  a  draft  for 
the  amount  on  the  consignees,  which  was  after- 
wards protested  for  non-acceptance :  on  the  libel 
against  the  freight,  in  the  hands  of  the  con- 
signees: Held,  that  the  acceptance  of  the  draft 
was  a  waiver  of  the  lien,  if  any  existed.     Ibid. 

172.  The  draft  was  expressed  to  be  "  for  value 
received,  in  disbursements  and  repairs  of  the 
brig  Hannah,"  with  directions  to  charge  the 
same  to  her  account,  and  signed  by  the  drawer, 
as  master.  Held,  that  the  draft  was  not  an  hy- 
pothecation of  the  freight,  as  it  wanted  all  the 
requisites,  such  as  an  express  pledge,  maritime 
interest,  risk  of  the  lender,  of  an  instrument  of 
hypothecation.     Ibid. 

173.  By  the  general  maritime  law,  every  con- 
tract of  the  master,  for  repairs  and  supplies  of 
the  vessel  under  his  command,  imports  an  hy- 
pothecation of  the  vessel  for  the  payment  thereof. 
The  Jerusalem,  2  Gallis.  C.  C.  R.  349. 

174.  A  tradesman  has  a  lien  on  a  foreign  ship, 
lying  in  a  port  of  the  United  States,  for  repairs 
made  by  him  on  board  ;  and  such  lien  will  be 
preferred  in  point  of  right  to  a  bottomry  interest 
which  is  prior  in  time,  if  it  appear  that  the  re- 
pairs were  indispensable.     Ibid. 

175.  But  if  the  wharfinger  have  made  an  ex- 
press personal  contract  with  the  ship-owner,  the 
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court  will  not  give  him  a  jniorily  ot"  claim  over 
a  bottomry  interest  which  had  previously  at- 
tached lo  the  ship.     Unci. 

176.  To  make  pilotage  a  lieu  on  the  ship,  the 
contract  must  have  been  made  by  some  person 
ill  the  employment  of  the  owner,  duly  author- 
ized to  make  the  contract,  such  as  the  master  or 
tlie  quasi  master.  IJut  mere  wrong-doers,  or 
mutineers,  have  no  authority  to  bind  the  siiip. 
The  Anne,  1  INlason's  C.  C.  K.  508. 

177.  The  master  of  a  ship  has  a  lien  on  the 
freight  for  all  advances  made  abroad  for  the 
ship's  use.  Query,  if  not  also  on  the  ship.  Ship 
Packet,  3  IMason's  C.  C.  U.  255. 

178.  By  the  common  law,  material  men  have 
no  lien  for  articles  furnished  a  vessel,  whether 
she  be  foreign  or  domestic,  and  this  is  the  law 
of  the  English  admiralty.  But  by  the  civil  law, 
they  have  such  a  lien.  In  the  United  States  they 
have  it  only  in  the  cases  of  foreign  ships,  or 
ships  of  one  of  the  states  of  the  United  States, 
furnished  in  another  state.  Zane  v.  The  Brig 
President,  4  Wash.  C.  C.  R.  453. 

179.  But  if  the  person  furnishing  a  foreign  ship 
gives  credit,  the  lien  is  discharged,  or  does  not 
attach.  Water  casks  furnished  to  a  foreign  ves- 
sel, are  of  the  nature  of  materials  for  which 
there  is  a  lien.     Ibid. 

180.  But  although  giving  credit  may  so  far 


such  supplies,  does  not  extinguish  the  lien  for 
the  supplie.-!,  nor  does  the  allowing  the  ship  to 
ilepart  on  her  voyage  without  payment.    Ibid. 

187.  Tiie  fact  that  the  master  and  owner  are 
liable  for  the  supplies,  does  not  destroy  the  lien; 
for  the  party  trusts  the  ship,  the  owner,  and  the 
master.     Ibid. 

188.  An  hypothecation  of  a  vessel,  on  maritime 
risks,  ilraws  after  it  a  lien.  The  Brig  Draco,  2 
Sumner's  C.  C.  11.  157. 

189.  Where,  by  the  charterparty,  the  freight 
was  a  gross  sum,  payable  at  the  close  of  tlie 
whole  voyage,  and  tiie  bill  of  lading  declared 
that  the  return  cargo  shoukl  be  deliveretl  to  the 
shipper  or  his  assigns,  on  payment  of  the  freight : 
Held,  that  a  lien  attached  lo  the  homeward  cargo 
for  the  freight  of  the  whole  voyage ;  also,  that 
the  consignee  became  personally  liable,  by  his 
receipt  of  the  goods,  for  the  freight  of  the  whole 
voyage.  Certain  Lous  of  Mahogany,  2  Sumner's 
C.  C.  K.  589. 

190.  One  chartered  the  hold  of  a  vessel  for  a 
voyage,  covenanting  to  pay  freight,  the  owner 
appointing  and  paying  the  master  and  crew,  and 
fitting  the  vessel ;  a  third  person  shipped  goods, 
consigning  them  to  the  defendant,  who,  on  re- 
ceiving them  from  the  master,  promised  to  pay 
the  freight.  Held,  that  the  charterparty  did  not 
deprive  the  owner  of  his  lien  for  the  freight,  and 


discharge  the  lien,  as  to  prevent  the  material  ..that  the  defendant  became  liable  to  the  owner 


man  bringing  a  suit  in  rem  to  enforce  it,  or  from 
his  being  a  privileged  creditor,  still  he  is  entitled 
to  be  paid  out  of  the  remnants  and  surplus,  if 
any  are  in  the  registry.     Ibid. 

181.  The  admiralty  has  jurisdiction  in  cases 
of  charterparties  for  foreign  voyages,  and  may 
enforce,  by  a  proceeding  in  rem.  the  maritime 
lien  for  freight  under  a  charterparty.  2'Ae  Ship 
Volunteer,  1  Sumner's  C.  C.  R.  550. 

182.  By  the  general  maritime  law,  there  is  a 
lien  on  the  goods  for  freight,  whether  shipped 
under  a  bill  of  lading  or  a  charterparty,  but  that 
lien  may  be  waived  or  displaced  by  any  special 
agreement,  inconsistent  with  such  lien.  But  it 
is  presumed  to  exist  until  such  inconsistency 
appears.  A  stipulation  for  the  payment  of  the 
freight,  within  ten  days  after  the  return  of  the 
vessel,  is  not  necessarily  inconsistent  with  such 
lien.     Ibid. 

183.  By  the  maritime  law,  the  ship  is  pledged 
to  the  merchandise,  and  the  merchandise  to  the 
ship,  for  the  performance  of  the  contract  of 
shipping.     Ibid. 

184.  A  clause  in  the  charterparty,  that  the 
parties  bind  the  ship  and  goods  respectively,  for 
the  performance  of  the  covenants,  payments, 
and  agreements  therein,  is  a  valid  clause,  creat- 
ing a  pledge  or  lien  on  the  goods  for  such  per- 
formance, and  may  be  enforced  by  the  ship- 
owner against  the  goods,  by  their  detention  for 
freight,  and  by  a  suit  in  the  admiralty.     Ibid. 

185.  The  admiralty  has  jurisdiction  in  rem, 
for  supplies  furnished  to  foreign  ships  by  mate- 
rial men,  in  the  ports  of  the  United  States,  or  to 
'jur  own  ships  in  foreign  ports,  or  in  the  ports  of 
;he  United  States.  The  Brig  Nestor.  1  Sumner's 
2.  C.  R.  73. 

186.  The  giving  credit  for  a  fi.ved  time,  for 


for  the  freight  by  his  acceptance  of  the  goods. 
Ruggles  V.  Bucknor,  Paine's  C.  C.  R.  358. 

191.  The  master  of  a  vessel  has  no  lien  on 
the  ship  or  vessel,  for  his  wages  or  perquisites, 
which  he  may  enforce  in  the  admiralty.  The 
Ship  Grand  Turk,  Paine's  C.  C.  R.  73. 

192.  Workmen  and  material  men,  having  a 
lien  on  a  vessel,  may  enforce  it  before  the  ves- 
sel is  finished  and  sold.  Davis  v.  A  New  Brig, 
Gilpin's  D.  C.  R.  487. 

193.  Workmen,  material  men,  and  persons  fur- 
nishing repairs  and  necessaries  to  a  vessel  in  a 
port  of  a  state  to  which  the  vessel  does  not  be- 
long, have  a  lien  which  may  be  enforced  by  pro- 
ceedings in  rem,  in  the  admiralty.     Ibid. 

194.  The  lien  of  workmen  and  material  men 
attaches  when  the  work  and  m_aterials  are  fur- 
nished, and  cannot  be  afterwards  divested  by 
the  act  of  the  parties.     Ibid. 

195.  The  debts  for  which  a  lien  is  given,  are 
those  contracted  by  the  master  or  owner,  for 
work  and  materials  used  in  the  building,  repair- 
ing, and  furnishing  the  vessel,  and  the  lien  is  to 
those  who  do  the  work,  and  furnish  the  mate- 
rials.    Ibid. 

196.  A  wharfinger  has  a  lien  on  a  vessel  for 
wharfage.  Johnson  v.  M'-Donoiigh,  Gilpin's  D.  C! 
R.  105. 

197.  If  a  vessel  is  removed  from  a  wharf 
secretly,  and  afterwards  brought  back  without 
fraud  or  force,  the  lien  of  the  wharfinger  is  re- 
vived.    Ibid. 

198.  It  seems  to  be  the  better  opinion,  that 
one  part-owner  of  a  vessel  has  not  a  lien  on  the 
share  of  another  part-owner,  for  a  balance  which 
may  be  due  to  him.  Patlon  v.  The  Randolph, 
Gilpin's  D.  C.  R.  460. 

199.  Where  a  portion  of  a  vessel  which  has 
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been  wrecked  is  saved  by  the  exertions  of  the 
seamen,  and  brought  to  the  United  States  and 
sold,  they  have  a  Hen  on  the  proceeds  for  their 
■wa<?es.  Bracket  v.  The  Hercules,  Gilpin's  D.  C. 
R.  187. 

200.  A  lien  of  workmen  and  material  men  on 
a  vessel  depends  entirely  on  the  provisions  of 
the  state  law  by  which  it  is  given.  Harder  v. 
The  New  Brig,  Gilpin's  D.  C.  R.  539. 

201.  The  lien  on  a  vessel  for  work  and  mate- 
rials, which  is  given  by  a  state  law,  may  be  en- 
forced in  the  admiralty.  Phillips  v.  The  Scatter- 
good,  Gilpin's  D.  C.  R.  6. 

202.  Where  a  lien  on  a  vessel  is  given  by  the 
law  of  the  state  where  the  work  and  materials 
have  been  furnished,  it  is  to  be  enforced  in  the 
admiralty,  according  to  its  modes  of  proceeding. 
Davis  v.  A  New  Brig,  Gilpin's  D.  C.  R.  482. 

203.  Workmen  and  material  men,  having  a 
lien  on  a  vessel  under  the  provisions  of  a  state 
law,  which  makes  a  vessel  liable  to  them  for  all 
the  debts  contracted  by  the  master  or  owners 
for  work  and  materials,  do  not  lose  their  lien  on 
a  transfer  of  a  vessel  to  another  owner,  or  on  a 
change  of  the  master.     Ibid. 

204.  Workmen  and  material  men.  having  a 
lien  on  a  vessel  which  has  been  sold  under  a 
judgmeut  in  favour  of  the  United  States,  are  to 
be  paid  out  of  the  proceeds  of  the  sale,  in  pre- 
ference to  the  United  States.  Phillips  v.  The 
Scattergood,  Gilpin's  D.  C.  R.  1. 

20.5.  If  goods  saved  are  delivered,  the  lien  for 
wages  is  lost;  but  the  liability  in  personam  con- 
tinues. Brevoor  v.  The  Fair  American,  1  Adm. 
Decis.  94. 

206.  The  lien  must  have  been  previously  fixed 
on  things  before  payment  can  be  made  out  of 
money  in  court.  The  master  has  a  lien  on  the 
ship  for  necessaries  supplied  during  the  voyage  ; 
and  if  the  master  discharges  the  claims  of  ma- 
terial men,  he  stands  in  the  same  equity,  and 
represents  them.  Gardner  et  al.  v.  The  Ship  New 
Jersey,  1  Adm.  Decis.  227. 

207!  Neither  the  master  nor  the  physician 
have  a  lien  on  the  ship  for  wages.     Ibid. 

208.  The  lien  of  seamen's  wages  and  of  bot- 
tomry bonds  exists,  in  all  cases,  as  much  against 
the  government  becoming  proprietors,  by  way 
of  purchase  or  forfeiture,  or  otherwise,  as  against 
private  persons.  United  Stales  v.  Wilde,  3  Sum- 
ner's C.  C.  R.  308. 

209.  Sovereignty  does  not  necessarily  imply 
an  exemption  of  its  property  from  the  process 
and  jurisdiction  of  the  courts  of  justice;  and  it 
seems  a  fair  inference  from  the  duties  of  the 
soverei'^n  in  such  cases,  that  where  a  lien  e.xists 
on  property,  upon  general  principles  of  justice, 
jure  gentium,  that  lien  ought  to  be  presumed  to 
be  admitted  and  protected  by  every  sovereign, 
until  the  presumption  is  repelled  by  some  posi- 
tive edict  to  the  contrary.    Ibid. 

210.  Query,  Whether  a  lien  exists  for  repairs 
of  a  public  ship,  or  materials  therefor,  or  for 
waffes  of  the  crew  thereof,  or  for  work  and 
labour  performed  upon  the  arms,  artillery,  camp 
equipage,  and  other  warlike  equipments  of  the 
government]    Ibid. 

211.  Query,  Whether  a  lien  for  freight,  on  the 


shipments  of  goods  by  the  United.States,  exists 
against  the  government  ?    Ibid. 

212.  Courts  of  admiralty  have  jurisdiction 
over  such  liens  only,  as  arise  from  work  and 
labour  connected  with  maritime  afTairs,  navi- 
gation, or  shipping.  Read  v.  The  Hull  of  a  New 
Brig,  l  Story's  C.  C.  R.  244. 

213.  No  lien  attaches  upon  a  domestic  vessel, 
for  work  and  labour  done  and  performed  on  her, 
except  by  statute.     Ibid. 

214.  The  statute  of  Maine,  of  the  19th  of  Feb- 
ruary, 1839,  giving  effect  to  such  a  lien,  in  cases 
where  work  and  labour  are  performed,  or  mate- 
rials are  furnished,  in  virtue  of  a  "written  or 
parol  agreement,"  includes  all  parol  agreements, 
whether  express  or  implied;  and  any  lien,  how- 
ever limited  in  point  of  duration  of  time,  may 
be  enforced  by  proceedings  commenced  within 
that  period,  in  any  proper  tribunal  having  cog- 
nizance thereof.     Ibid. 

215.  Where  the  libellant  was  hired  at  monthly 
wages,  upon  a  quantum  meruit,  to  perform  any 
kind  of  work  or  labour  in  which  the  hirer  might 
choose  to  employ  him,  under  a  general  agree- 
ment and  retainer,  without  any  specific  applica- 
tion thereof,  fixed  by  the  agreement,  to  any  par- 
ticular vessel  or  vessels,  or  to  any  other  specific 
objects,  it  was  held  that  the  statute  was  inap- 
plicable to  such  a  case,  inasmuch  as  the  agree- 
ment could  not  be  apportioned  according  to  the 
various  services  upon  various  vessels,  or  upon 
other  objects.     Ibid. 

216.  Held,  also,  that  the  statute  was  applica- 
ble only  to  cases  of  an  agreem^ent  for  work  and 
labour  to  be  performed  upon  a  particular  vessel, 
as  a  distinct  and  independent  service,  and  not  as 
a  part  of  the  general  services  of  the  libellant, 
which  he  was  bound  under  his  agreement  and 
retainer,  to  render  in  the  common  business  and 
employment  of  the  party  by  whom  he  was  hired, 
at  the  pleasure  of  the  latter.     Ibid. 

217.  There  is  no  statute  law  in  Massachusetts 
which  gives  a  lien  in  rem  to  shipwrights,  for 
building,  equipping,  or  repairing  ships,  llie 
Schooner  Marion,  I  Story's  C.  C.  R.  68. 

218.  By  the  common  law,  however,  a  ship- 
wright has  a  lien  for  repairs  and  work  done  on 
a  ship,  so  long  as  she  remains  in  his  possession, 
and  the  owner  can  only  divest  that  possession 
by  a  discharge  of  the  lien  ;  yet,  if  the  owner  re- 
tains possession  during  the  repairs,  or  if  after  the 
repairs  are  made,  the  shipwright  voluntarily 
yields  up  the  possession,  his  lien  is  gone.    Ibid. 

219.  It  is  of  no  consequence  how  a  lien  arises 
under  the  local  law,  whether  by  statute,  or  com- 
mon or  municipal  law.  Whenever  its  existence 
is  established,  the  jurisdiction  of  the  admiralty 
attaches  to  it,  propris  rigore.     Ibid. 

220.  Under  the  facts  and  circumstances  of  this 
case,  it  was  held,  that  a  lien  attached  upon  a  ves- 
sel by  the  common  law,  for  materials  furnished 
and  repairs  made,  and  that  it  had  not  been  divest- 
ed by  a  voluntary  surrender  of  the  vessel  by  the 
owner.     Ibid. 

221.  By  the  common  law,  liens  exist  only  in 
cases  where  the  party  entitled  thereto  has  either 
actual  or  constructive  possession  of  the  goods: 
but  in  the  maritime  law  and   in  equity,  they 
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exist  iiulependently  of  possession.  Ex  parte  Fos- 
ter, 2  Story's  C.  C.  132. 

222.  A  lien  in  equity  is  not  a  property  in  the 
thing,  nor  does  it  constitute  a  right  of  action  for 
the  thing,  but  is  a  charge  upon  the  thing.    Ibid. 

223.  The  barque  Chusan,  belonging  to  Mas- 
sachusetts, being  libelled  for  materials  supplied 
for  repairs  done  to  it  in  the  port  of  New  York, 
it  was  held,  that  a  lien  therefor  atlachetl  to  the 
barque,  as  being  a  foreign  vessel,  but  that  the 
nature,  extent,  and  character  of  such  a  lien  is  to 
be  determined  by  the  general  maritime  law,  and 
not  by  the  local  law  of  any  particular  state  ;  and, 
therefore,  that  it  was  not  destroyed  by  the  de- 
parture of  the  barque  from  New  York,  accord- 
ing to  the  statute  of  New  York  of  1829,  vol.  ii., 
p.  493.  Tlu  Barque  Chusan,  2  Story's  C.  C.  R. 
456. 

224.  By  the  general  maritime  law,  material 
men  have  a  threefold  remedy  for  supplies  and 
materials  furnished  to  a  foreign  ship;  first,  against 
the  vessel;  second,  against  the  owners;  thirti, 
against  the  master;  and  neither  remedy  is  dis- 
placed, except  upon  proof  that  an  exclusive  cre- 
dit was  given  to  one  of  the  parties,  or  to  the 
vessel.     Ibid. 

225.  The  lien  of  material  men  upon  the  ves- 
sel must  be  enforced  within  a  reasonable  time 
after  the  debt  is  due,  or  it  will  not  avail  against 
a  bona  fide  purchaser,  without  notice.     Ibid. 

226.  The  statute  of  New  York,  (revised  sta- 
tutes, 1829,  pt.  3.  ch.  8,  tit.  8,  sec.  1,  vol.  ii.,  p.  493,) 
giving  a  lien  to  material  men  for  repairs  and  sup- 
plies, &c.  is  to  be  considered  as  remedial  in  its 
nature,  and  not  as  restrictive,  and  is  perfectly 
constitutional,  as  applied  to  cases  of  domestic 
vessels,  but  not  as  applied  to  foreign  vessels. 
Ibid. 

6.  Liens  on  Real  Estate. 

227.  The  equitable  lien  of  the  vendor  of  land 
for  unpaid  purchase  money,  is  waived  by  any 
act  of  the  parties  showing  that  the  lien  is  not 
intended  to  be  retained,  as  by  taking  separate 
securities  for  the  purchase  money.  Brown  v. 
Gilman,  4  Wheat.  255;  4  Cond.  Rep.  445. 

228.  An  express  contract,  that  the  lien  shall 
be  retained  to  a  specific  extent,  is  equivalent  to 
a  waiver  of  the  lien  to  any  greater  extent.  Ibid. 

229.  Where  the  deed  itself  remains  an  escrow 
until  the  first  payment  is  made,  and  is  then  de- 
livered as  the  deed  of  the  party,  and  the  vendor 
consents  to  rely  upon  the  negotiable  notes  of  the 
purchaser,  endorsed  by  third  persons,  for  the 
residue  of  the  purchase  money,  this  is  such  a 
separate  security  as  extinguishes  the  lien.    Ibid. 

230.  The  vendor  of  real  property,  who  has 
not  taken  a  separate  security  for  the  purchase 
money,  has  a  lien  for  it.  on  the  land,  as  against 
the  vendee  and  his  heir.s.  Bayley  v.  Greenleaf, 
7  Wheat.  46;  5  Cond.  Rep.  229. 

231.  This  lien  is  defeated  by  an  alienation  to 
a  bona  fide  purchaser  without  notice.  Nor  can 
it  be  asserted  against  creditors  holding  under  a 
bona  fide  conveyance  from  the  vendee.     Ibid. 

232.  The  lien  of  a  vendor,  if  in  the  nature  of 
a  trust,  is  a  secret  trust ;  and,  although  to  be 
preferred  to  any  other  subsequent  equal  equity. 


unconnected  with  a  legal  advantage,  or  equita- 
ble advantage  which  gives  a  superior  claim  to 
the  legal  esFate,  will  be  postponed  to  a  subse- 
(juent  ecjual  equity,  connected  with  such  advan- 
tage.    Ibid. 

233.  The  lien  of  a  judgment  on  the  lands  of 
the  debtor,  created  by  statute,  and  limited  to  a 
certain  period  of  time,  is  unallected  by  the  cir- 
cumstance of  the  plaintiff  not  proceeding  upon 
it,  during  that  period,  until  a  subsequent  lien 
has  been  obtained  and  carried  into  execution. 
Rankin  v.  Scott,  12  Wheat.  177;  6  Cond.  Rep. 
504. 

234.  It  is  a  universal  principle,  that  a  prior 
lien  is  entitled  to  prior  satisfaction  out  of  the 
subject  it  binds  ;  unless  the  lien  be  intrinsically 
defective,  or  be  displaced  by  some  act  of  the 
party  holding  it,  which  shall  postpone  him  in  a 
court  of  law  or  equity  to  a  subsequent  claimant. 
Ibid. 

235.  The  single  circumstance  of  not  proceed- 
ing on  it  until  a  subsequent  lien  has  been  ob- 
tained and  carried  into  execution,  is  not  such  an 
act.     Ibid. 

236.  Prima  facie,  the  vendor  has  a  lien  on  the 
land  for  the  unpaid  purchase  money,  and  it  lies 
on  the  purchaser  to  show  that  the  vendor  agreed 
to  waive  it,  and  a  receipt  for  the  purchase  money, 
endorsed  on  the  conveyance,  is  not  sufficient  to 
repel  the  presumption.  Oilman  v.  Brown  et  at., 
1  Mason's  C.  C.  R.  191. 

237.  Where  a  party  executes  in  one  state  a 
contract  and  conveyance  of  land  lying  in  another, 
it  seems  more  reasonable  that  the  contract  should 
be  construed  according  to  the  law  of  the  place 
where  it  is  executed,  than  that  he  should  be 
held  to  reserve  all  the  rights  and  remedies  which 
the  law  of  the  state  where  the  land  lies  must 
give,  and  the  right  of  the  place  of  the  contract 
would  deny.     Ibid. 

238.  If  the  parties  do  any  unequivocal  act,  by 
which  they  clearly  show  that  they  do  not  con- 
template such  a  lien  to  exist,  the  lien  does  not 
attach.     Ibid. 

239.  If  the  vendor  take  a  distinct  security 
for  the  money,  either  on  property  or  the  distinct 
security  of  a  third  person,  the  lien  is  waived. 
Ibid. 

240.  But  merely  taking  the  note  or  bond  of 
the  vendee  himself,  without  a  security,  is  no 
waiver  of  the  lien.     Ibid. 

241.  If  the  vendor  take  a  negotiable  note  of 
the  vendee,  endorsed  by  a  third  person,  payable 
at  future  periods  by  instalments,  this  is  such  a 
distinct  security  as  extinguishes  the  lien.     Ibid, 

242.  In  Massachusetts,  no  lien,  in  any  case 
whatsoever,  exists  upon  land  for  the  purchase 
money.     Ibid. 

243.  The  lien  of  a  vendor  for  the  unpaid  pur- 
chase money,  is  a  right  which  has  no  existence 
until  it  is  established  by  the  decree  of  a  court 
in  a  particular  case,  and  is  then  made  sub.ser- 
vient  to  all  the  other  equities  between  the  par- 
ties, and  enforced  by  chancery  in  its  own  pecu- 
liar manner,  and  on  its  own  peculiar  principles. 
Ibid. 

244.  There  is  no  statute  in  Virginia  which  ex 
pressly  makes  a  judgment  a  lien  upon  the  lands 
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of  the  debtor.  As  in  England,  the  lien  is  the 
consequence  of  a  right  to  take  out  an  elegit. 
During  the  existence  of  this,  the  lien  is  univer- 
sally acknowledged.  Different  opinions  seem 
at  diflferent  times  to  have  been  entertained  of 
the  effect  of  any  suspension  of  this  right.  United 
States  V.  Morrison,  4  Peters,  124. 

245.  Soon  after  this  case  was  decided  in  the 
circuit  court  for  the  district  of  East  Virginia,  a 
case  was  decided  in  the  court  of  appeals  of  the 
state,  in  which  this  question  on  the  execution 
law  of   the  state  of  Virginia  was  elaborately 
argued,  and  deliberately  decided.     That  deci- 
Bion  is,  that  the  right  to  take  out  an  elegit  is  not 
suspended  by  suing  out  a  writ  of  fieri  facias; 
and,  consequently,  that  the  lien  of  the  judgment 
continues  pending  the  proceedings  on  that  writ. 
The   supreme  court,  according  to  its  uniform 
course,  adopts  the  construction  of  the  act  which 
is  made  by  the  highest  court  of  the  state.    Ibid. 
246.  A  mortgage  was  executed  and  recorded 
in  1809,  and  the  mortgagee  took  no  measures  to 
enforce  the  payment  of  the  money  due  upon  it 
until   1821.     In   the   mean   time   the   property 
mortgaged  was  sold  by  the  mortgagor,  the  mort- 
gagee having  given  no  notice  to  the  purchaser 
of^^his  lien.     By  the  court: — If  the  mortgagee 
never  did  assert  any  claim,  or  intimate  its  exist- 
ence to  the  purchaser  or  her  friends,  he  was  not 
restrained  from  doing  so  by  having  released  it. 
But  the  mortgage  deed  was  recorded,  and  this  is 
considered  in  law  as  notice  to  all  the  world,  and 
dispenses  with  the  necessity  of  personal  notice 
to  purchasers.     A  deed  cannot,  with  any  pro- 
priety be  said  to  be  concealed,  which  is  placed 
upon  the  public  record,  as  required  by  law;  nor 
can  a  previous  conveyance  and  delivery  of  the 
title  deeds  to  a  purchaser  be  justly  denominated 
collusion,  because  a  subsequent  incumbrance  is 
taken  on  the  same  property.   Common  prudence 
would  have  directed  the  purchaser  to  search  the 
records  of  the  county,  before  she  paid  the  pur- 
chase money.     Had   she   done   so,   she  would 
have  found  the  deed  on  record.     It  is  not  in 
proof  that  he  has  done  any  act  to  deceive  or 
mislead  her.   He  has  been  merely  silent  respect- 
ing a  deed  which  was  recorded  as  the  law  directs. 
Dick  et  al.  v.  Balch  ct  al,  8  Peters,  30. 

247.  It  is  the  very  nature  and  essence  of  a 
lien,  that  no  matter  into  whose  hands  the  pro- 
perly goes,  it  passes  cum  onere.  If  this  were 
not  the  case  it  would  cease  to  be  a  lien.  Burton 
v.  Smith,  13  Peters,  464. 

248.  Under  the  laws  of  Virginia  in  relation  to 
lands  of  which  the  debtor  has  an  actual  seisin, 
although  there  is  no  statute  in  Virginia  which 
expressly  makes  a  judgment  a  lien  on  the  lands 
of  the  debtor,  yet  during  the  existence  of  the 
right  of  the  plaintiff  to  take  out  an  elegit,  the 
lien  of  the  judgment  is  universally  acknowledged. 
Ibid. 

249.  All  the  authorities,  ancient  and  modern, 
agree  in  this  proposition,  that  a  reversion  after 
an  estate  for  life  is  assets,  or  as  some  of  the 
books  express  it,  quasi  assets,  in  the  hands  of 
the  heir,  in  regard  to  the  bond  of  the  ancestor, 
Dinding  heirs;  and  that  in  such  case,  the  plain- 

iff  may  take  judgment  of  it,  quando  acciderunt. 


Upon  principle,  it  would  seem  to  be  clear,  that 
whatever  estate  descended  to  the  heir,  which 
was  liable  as  assets  to  the  bond  debt  of  the  an- 
cestor, must  be  bound  by  a  judgment  obtained 
against  the  ancestor  in  his  lifetime.     Ibid. 

250.  So  far  from  its  being  proper  for  a  court 
to  hesitate  about  decreeing  a  sale  of  an  interest 
because  it  is  reversionary,  the  character  of  the 
interest  affords  a  stronger  reason  for  such  a  de- 
cree. For  although  in  regard  to  property  in 
present  actual  possession,  the  elegit,  although 
tardy  in  its  operation,  yet  is  in  some  degree  an 
effective  remedy,  inasmuch  as  the  creditor  will 
by  that  means  annually  receive  something  to- 
wards his  debt;  whereas,  in  the  case  of  a  dry 
reversion,  if  the  outstanding  life  estate  should 
continue  during  half  a  century,  the  creditor 
might  look  on  in  hopeless  despondency,  without 
the  possibility  of  receiving  a  cent  from  that 
source,  except  through  the  interposition  of  a 
court  of  equity  in  decreeing  a  sale.     Ibid. 

251.  A  judgment  of  the  court  of  common 
pleas,  in  Ohio,  is  a  lien  within  the  county  on  the 
lands  of  the  defendants,  if  execution  be  issued 
within  the  year.  Bank  of  the  United  States  v. 
Lons:worth,  1  M-Lean's  C.  C.  R.  36. 

252.  A  junior  judgment  has  a  lien,  if  execu- 
tion be  issued  within  the  year,  over  a  prior  judg- 
ment, on  v\-hich  execution  has  not  been  issued. 
The  purchaser  under  the  judgment  has  the 
benefit  of  the  lien,  the  same  as  the  plaintiff. 
Ibid. 

253.  At  common  law,  a  judgment  was  no  lien 
on  the  real  estate  of  the  defendant.  Shrew  and 
Winter  v.  Jones,  2  McLean's  C.  C.  R.  78. 

254.  But,  as  his  land  was  made  liable  to  sa- 
tisfy the  judgment  under  the  elegit,  this  created 
a  lien.     Ibid. 

255.  In  Indiana  there  was  a  judgment  lien 
before  the  statute.     Ibid. 

256.  This  was  held  to  be  the  effect  of  several 
statutes,  subjecting  lands  to  execution.     Ibid. 

257.  By  the  act  of  1818,  alien  was  created  by 
the  judgment,  and  it  extended  throughout  the 
slate.     Ibid. 

258.  The  act  of  1824  limits  the  lien  to  the 
county  where  judgment  was  rendered  by  the 
circuit  court.  But  no  restriction  was  imposed 
on  the  judgment  liens  of  the  supreme  court. 
Ibid. 

259.  The  act  of  1831  limits  judgments  of  the 
supreme  court  to  the  county.  But  this  law,  being 
passed  subsequently  to  the  act  of  congress,  of 
1828,  can  have  no  effect  on  the  judgments  of  the 
federal  courts.     Ibid. 

260.  The  jurisdiction  of  the  circuit  court  is 
co-extensive  with  the  limits  of  the  state,  and  so 
are  the  liens  of  its  judgments.     Ibid. 

261.  Prior  to  the  act  of  1831,  the  lien  of  a 
judgment  in  the  supreme  court  extended  through- 
out the  state.     Ibid. 

262.  Under  a  judgment  of  this  court,  land 
may  be  sold  on  execution,  though  it  may  have 
been  sold  under  a  judgment  of  a  state  court, 
subsequently  obtained      Ibid. 

263.  A  judgment  was  entered,  2d  July,  1839, 
against  Beebe,  Vantine  &  Co.,  in  this  court.  On 
the  28th  of  June,  1839,  Vantine  executed  a  mort- 
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gage,  on  a  ccilain  tract  of  laiui.  to  secure  a  liebt 
due  the  complainant.  The  nu)il;^age  was  tiled 
with  the  recorder  of  the  proper  connty,  for  re- 
cord, tiie  'Jd  of  July.  }hld,  tliat  the  jnil<iment 
lieu  was  paramount,  as  it  took  eliect  from  the 
first  day  of  the  term,  which  was  the  1st  of  July. 
Bank  of  CUvcland  v.  Sturscs  ct  al.,  2  M'Lean's  C. 
C.  U.  341. 

264.  Chancery  will  direct  property,  on  which 
liens  exist,  lo  be  so  disposed  of  as  to  satisfy,  if 
practicable,  all  liens.  Russell  v.  Howard,  2 
M'Lean's  C.  C.  R.  489. 

7.  Lien  on  Land  for  tinjnvd  Purchase- Money. 

265.  The  equitable  lien  of  a  vendor  of  land 
for  unpaid  purchase-money  is  waived  by  any 
act  of  the  parties  showing  that  the  lien  is  not 
intended  to  be  retained,  as  by  taking  separate 
securities  for  the  purchase-money.  Brown  ct  al. 
V.  Oilman,  4  Wheat.  255;  4  Con'd.  Rep.  445. 

266.  An  express  contract  that  the  lien  shall 
be  retained  to  a  specific  extent,  is  equivalent  to 
a  waiver  of   the   lien    to  any  greater  extent. 

md. 

267.  Where  the  deed  remains  an  escrow  until 
the  first  payment  is  made,  and  is  then  delivered 
as  the  deed  of  the  party,  and  the  vendor  agrees 
to  rely  upon  the  negotiable  notes  of  the  purchaser 
endorsed  by  third  persons,  for  the  residue  of  the 
money,  there  is  such  a  separate  security  as  ex- 
tinguishes the  lien.     Ibid. 

268.  Prima  facie,  the  vendor  has  a  lien  on  the 
land  for  the  unpaid  purchase-money,  and  it  lies 
on  the  purchaser,  to  show  that  the  vendor  agreed 
to  waive  it ;  and  a  receipt  for  the  purchase-money 
endorsed  on  the  conveyance,  is  not  sufficient  to 
repel  the  presumption.  Oilman  v.  Brown  ct  al., 
1  ]Mason"s  C.  C.  R.  191. 

269.  If  the  parties  do  any  unequivocal  act,  by 
which  they  clearly  show  that  they  do  not  con- 
template such  a  lien  to  exist,  it  does  not  attach. 
If  the  vendor  take  a  distinct  security,  the  lien 
is  waived.  But  merely  taking  the  note  or  bond 
of  the  vendee,  with  a  security,  is  not  a  waiver. 
Ihid. 

270.  If  the  vendor  take  a  negotiable  note  of 
the  vendee,  endorsed  by  a  third  person,  payable 
in  future  instalments,  this  extinguishes  the  lien. 
Ihid. 

271.  In  Massachusetts,  no  lien  whatever  exists 
for  the  purchase-money.     Ibid. 

272.  The  lien  of  a  vendor  for  unpaid  purchase- 
money  of  land,  is  a  right  which  has  no  existence, 
until  it  is  established  by  a  decree  of  a  court  in  a 
particular  case ;  and  it  is  then  made  subservient 
to  all  the  other  equities  between  the  parties,  and 
is  enforced  by  chancery  in  its  own  peculiar 
manner,  and  on  its  own  principles.     Ibid. 

273.  The  vendor  of  real  property,  who  has 
not  taken  a  separate  security  for  the  purchase- 
money,  has  a  lien  for  it  on  the  land,  as  against 
the  vendee  and  his  heirs.  This  lien  is  defeated 
by  an  alienation  to  a  bona  fide  purchase  without 
notice  ]  nor  can  it  be  asserted  against  bona  fide 
creditors,  holding  under  a  conveyance  from  the 
vendee.  Bayley  v.  Greenlcaf  and  others,  7  Wheat. 
46;  5  Cond.  Rep.  229. 

274.  The  lien  of  a  vendor,  if  in  the  nature  of 


a  trust',  is  a  secret  trust ;  and  although  to  be  pre- 
ferred to  any  subsequent  equity,  unconnected 
with  a  legal  advantaiie.  or  e(|uilable  advantage, 
which  liives  a  superior  claim  lo  the  legal  estate, 
will  be  postponed  to  a  subsecpient  e(iua4  equity, 
coiniccted  with  such  ailvantagc.     Ibid. 
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1.  General  Principles. 

1.  The  plea  of  the  statute  of  limitations,  in 
an  action  instituted  in  one  state  on  a  judgment 
obtained  in  another  state,  is  a  plea  to  the  remedy; 
and.  consequently,  the  lex  fori  must  prevail  in 
such  a  suit.  M'Eltnoyle  v.  Cohen^s  Adm'r,  13 
Peters,  312. 

2.  Piescrfption  is  a  thing  of  policy,  growing 
out  of  the  experience  of  its  necessity  ;  and  the 
time  after  which  suits  or  actions  shall  be  barred, 
has  been,  from  a  remote  antiquity,  fixed  by 
every  nation,  in  virtue  of  that  sovereignty  by 
which  it  exercises  its  legislation  for  all  persons 
and  property  within  its  jurisdiction.     Ibid. 

3.  There  is  no  constitutional  inhibition  on  the 
states,  nor  any  clause  in  the  constitution,  from 
which  it  can  be  even  plausibly  inferred,  that  the 
states  may  not  legislate  upon  the  remedy  on 
suits  on  the  judgments  of  other  states,  exclusive 
of  all  interference  with  their  merits.     Ibid. 

4.  A  suit  in  a  state  of  the  United  States,  on  a 
judgment  obtained  in  the  courts  of  another  state, 
must  be  brought  within  the  period  prescribed  by 
the  local  law,  the  lex  fori,  or  (he  suit  will  be 
barred.  The  statute  of  limitation  can  be  pleaded 
to  an  action  in  that  state,  founded  upon  a  judg 
ment  rendered  in  the  state  court  of  the  state  of 
South  Carolina.     Ibid. 

5.  It  is  not  merely  on  the  presumption  of  pay- 
ment, in  analogy  to  the  statute  of  limitations, 
that  a  court  of  chancery  refuses  to  lend  its  aid 
to  state  demands.  Theie  must  be  conscience, 
good  faith,  and  reasonable  diligence,  to  call  into 
action  the  powers  of  the  court.  M 'Knight  v. 
TaTjlor,  17  Peters,  197. 

6.  In  matters  of  account,  where  they  are  not 
barred  by  the  act  of  limitations,  courts  of  equity 
refuse  to  interfere  after  a  considerable  lapse  of 
time,  from  considerations  of  public  policj',  and 
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from  the  difficulty  of  doing  entire  justice  where 
the  original  transactions  have  become  obscure 
by  time,  and  the  evidence  may  be  lost.     Ibul. 

7.  The  doctrine  upon  which  an  equitable  bar 
by  lapse  of  time  has  been  sustained  in  England, 
has  been  ruled  with  equal  force  by  the  supreme 
court  in  the  cases  of  Prevost  v.  Gratz,  451) 
Hughes  V.  Edwards,  9  Wheat.  489;  Miller's 
Heirs  v.  M^Intyre,  6  Peters.  61;  and  Piatt  v. 
Vattier  et  al.,  9  Peters,  405.  '  It  should  now  be 
regarded  as  .settled  law  in  this  court.  Bow- 
man el  al.  V.  Walhen  et  al,  17  Peters,  235. 

8.  If  the  original  owner  of  land  or  of  a  fran- 
chise, by  negligence,  or  by  a  fadure  to  look  after 
and  protect  his  own  interests,  permit  the  title  of 
another  to  grow  into  full  maturity,  he  thereby 
recognises  the  force  of  the  principle  of  the  bar 
by  lapse  of  time;  which  creates  a  title  as  com- 
plete in  equity  as  would  be  imparted  by  an  ex- 
press conveyance.     Ibid. 

9.  The  tru.stee  may  tlisavow  and  disclaim  his 
trust,  the  tenant  the  title  of  his  landlord  after 
the  expiration  of  his  lease,  the  vendee  the  title 
of  his  vendor  after  breach  of  his  contract;  and 
drive  the  re.spective  owners  and  claimants  to 
their  action  within  the  period  of  the  statute  of 
limitations.  ZeUcr''s  Lessee  v.  Eckert  et  al.,  4 
Howard,  295. 

10.  A  clear,  positive,  and  continued  disclaimer 
and  disavowal  of  the  title,  and  assertion  of  an 
atlverse  right,  must  be  brought  home  to  the 
parly  against  whose  claim  the  statute  of  limita- 
tions is  urged,  before  any  foundation  for  the 
operation  of  the  statute  ca"n  be  laid.     Ibid.  296. 

11.  The  statute  therefore  does  not  begin  to 
operate,  until  the  possession,  before  consistent 
with  the  title  of  the  real  owner,  becomes  tortious 
and  wrongful  by  the  disloyal  acts  of  the  tenant, 
which  must  be  open,  continued,  and  notorious, 
so  as  to  preclude  all  doubt  as  to  the  character  of 
the  holding,  or  the  want  of  knowledge  on  the 
part  of  the  owner.  If  he  then  neglects  to  en- 
force his  rights  by  action,  within  the  period  fi.xed 
by  the  statute,  the'  loss,  as  in  every  other  case 
of  the  kind,  is  attributable  to  his  own  laches, 
and  not  to  the  law.     Ibid. 

GEORGIA. 

12.  The  expressions,  '=  beyond  sea,"  and  -out 
of  the  state,"  are  analogous,  and  are  to  have  the 
same  construction.  Miirraifs  Lessee  v.  Baker  et 
al,  3  Wheat.  541 ;  4  Cond.  Uep.  320. 

KENTUCKY. 

13.  Although  bills  of  review  are  not  strictly 
within  any  act  of  limitations  prescribed  by  con- 
gress, yet  a  court  of  equity  will  adopt  a  rule  by 
analogy  to  the  provisions  of  such  statute.  Tho- 
7nas  V.  Harvie's  Heirs,  10  Wheat.  150:  6  Cond. 
Rep.  44. 

14.  Appeals  in  equity  cases  being  limited  by 
the  twenty-second  .section  of  the  judiciary  act 
of  Septerriber  24th,  1789,  ch.  20,  and  by  the 
second  section  of  the  act  of  March  3d,  1803,  ch. 
353,  to  the  period  of  five  years  after  the  decree  ; 
a  bill  of  review  will  be  considered  as  compre- 
hended withui  the  equity  of  the  provision.  It 
is  within  the  discretion  of  the  court  to  permit 
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the  filing  of  the  bill  of  review  after  this  period, 
when  it  Is  founded  upon  matter  discovered  since 
the  decree,  when  it  appears  that  the  plaintifT  is 
aggrieved  by  the  decree  on  account  of  the  error 
assigned.     Ibid. 

15.  A  mortgagor  cannot  redeem  after  a  lapse 
of  twenty  years,  after  forfeiture  and  possession 
by  the  mortgagee,  which  period  has  been  adopted 
in  equity,  by  analogy  to  the  statute  of  limita- 
tions, no  interest  having  been  paid  in  the  mean 
time,  and  no  circumstances  appearing  to  explain 
the  neglect.  Hughes  v.  Ediuards,  9  Wheat.  489; 
5  Cond.  Rep.  648. 

16.  Although  the  statutes  of  limitations  do  not 
apply,  in  lerm.s,  to  courts  of  equity,  yet  the  pe- 
riod of  limitation  which  takes  away  a  right  of 
entry,  or  an  action  of  ejectment  has  been  held, 
by  a'nalogy,  to  bar  relief  in  equity,  even  where 
the  period  of  limitation  for  a  writ  of  right,  or 
other  real  action,  had  not  expiretl.  Elmcndorf 
V.  Taylor,  10  Wheat.  152;  6  Cond.  Rep.  47. 

17.  Where  the  statute  of  limitations  is  pleaded 
at  law  or  in  equity,  and  the  plaintiiT  desires  to 
bring  himself  within  its  savings,  it  would  be 
proper  for  him  in  his  replication,  or  by  an  amend- 
ment of  his  bill,  to  set  forth  the  facts  specially. 
Miller  v.M'Intyrc,  6  Peters,  61. 

18.  The  principle  clearly  to  be  deduced  from 
the  decisions  of  the  supreme  court  on  the  statute 
of  limitations  is,  that  in  addition  to  the  admis- 
sion of  a  present  subsisting  debt,  there  must  be 
either  an  express  promise  to  pay,  or  circum- 
stances from  which  an  implied  promise  may 
fairly  be  presumed.  Moore  v.  The  Bank  of  Co- 
lumbia,  6  Peters,  86. 

19.  The  courts  of  Kentucky  and  elsewhere, 
by  analogy,  apply  the  statute  of  limitations  in 
chancery  to  bar  an  equitable  right,  when  at  law 
it  would  have  operated  against  a  grant.  This 
principle  has  been  well  established  and  gene- 
rally sanctioned  in  courts  of  equity.     Ibid. 

20.  At  law.  the  statute  operates  where  the 
conflicting  titles  are  adverse  ui  their  origin  ;  and 
no  reason  is  perceived  against  giving  a  statute 
the  same  effect  in  equity.     Ibid. 

21.  Courts  of  equity  are  no  more  exempt  from 
obedience  to  statutes  of  limitations  than  courts 
of  common  law.  Bank  of  the  United  States  v. 
Daniels  el  al ,  12  Peters,  32. 

22.  The  statute  of  limitations,  instead  of  being 
viewed  in  an  unfavourable  light,  as  an  unjust 
and  discreditable  defence,  should  have  received 
such  support  from  courts  of  justice,  as  would 
have  made  it,  what  it  was  intended,  emphati- 
cally, to  be  a  statute  of  repose.  It  is  a  wise  and 
beneficial  law,  not  designed  merely  to  raise  a 
presumption  of  payment  of  a  just  debt,  from 
lapse  of  time,  but  to  afford  security  against  stale 
demands,  after  the  true  state  of  the  transaction 
may  have  been  forgotten,  or  be  incapable  of  e.v- 
planation,  by  reason  of  the  death  or  removal  of 
witnesses.     Bell  v.  Morrison,  1  Peters.  360. 

23.  An  exposition  of  the  statute  of  limitations, 
which  is  consistent  with  its  true  object  and  ina- 
port,  is  that  expressed  by  the  supreme  court,  in 
the  case  of  Wetzell  t'.  Bussard,  11  Wheat.  309, 
"an  acknowledgment  which  will  revive  the  ori- 
ginal cause  of  action^  must  be  unqualified  and 
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uncoiiilitional — it  must  sliow,  positively,  that  the 
debt  is  iliu',  in  whole  or  in  part.  It  it  be  con- 
nected Willi  ilif  oireiinistaiices  which  in  any 
maimer  aliV'ct  tiie  claim,  or  if  it  be  coiKlitional, 
it  may  ainonnt  to  a  new  assumpsit,  for  which 
the  old  debt  is  a  snilicient  consideration  ;  or  if  it 
be  construed  to  revive  the  orij^inal  debt,  that  re- 
vival is  coiulitioiial,  and  the  performance  of  the 
condition,  or  a  readiness  to  perform  it,  must  be 
shown."     Ibid.  362. 

24.  If  the  bar  of  the  statute  is  sought  to  be 
removed  by  the  proof  of  a  new  promise,  that 
promise,  as  a  new  cause  of  action,  ought  to  be 
proved  in  a  clear  and  explicit  manner,  and  be.  in 
Its  termS;  unequivocal  and  ileterniiiialo ;  and  il 
any  conditions  are  annexeil,  tliey  ought  to  be 
shown  to  have  been  performed.     Ibid. 

25.  Thi-  ailmission  of  a  party  of  the  existence 
of  an  unliquidated  account,  on  which  something 
is  due  to  the  plaintiH",  but  no  specitic  balance  is 
admitted,  and  no  document  produced  at  the 
time,  from  which  it  can  be  ascertained  what  the 
parties  unJerstood  the  balance  to  be,  would  not, 
by  the  courts  of  Kentucky,  be  held  sufficient  to 
take  the  case  out  of  the  statute,  and  let  in  the 

{)laintitr  to  prove,  aliunde,  any  balance,  however 
arge  it  may  be.  It  is  indispensable  for  the 
party  to  prove,  by  independent  evidence,  the 
extent  of  the  balance  due  to  him,  before  there 
can  arise  any  promise  to  pay  it  as  a  subsisting 
debt.     Ibid.  365. 

26.  The  acknowledgment  of  a  debt  by  one 
partner,  after  a  dissolution  of  the  copartnership, 
is  not  sufficient  to  take  the  case  out  of  the  sta- 
tute, as  to  the  other  partners.     Ibid.  373. 

27.  A  dissolution  of  partnership  puts  an  end 
to  the  authority  of  one  partner  to  bind  the  other: 
it  operates  as  a  revocation  of  all  power  to 
create  new  contracts;  and  the  right  of  partners, 
as  such,  can  extend  no  further  than  to  settle  the 
partnership  concerns  already  existing,  and  dis- 
tribute the  remaining  funds;  and  this  right  may 
be  restrained  by  the  delegation  of  this  authority 
to  one  partner.     Ibid.  370. 

28.  After  a  dissolution  of  a  partnership,  no 
partner  can  create  a  cause  of  action  against  the 
other  partners,  except  by  a  new  authority  com- 
municated to  him  for  that  purpose.     Ibid.  373. 

29.  When  the  statute  of  limitations  has  once 
run  against  a  debt,  the  cause  of  action  against 
the  partnership  is  gone.     Ibid. 

30.  Statutes  of  limitations  have  been  emphati- 
cally and  justly  denominated  statutes  of  repose. 
The  best  interests  of  society  require  that  causes 
of  action  should  not  be  deferred  an  unreasonable 
time.  This  remark  is  peculiarly  applicable  to 
land  titles.  Nothing  so  much  retards  the  growth 
or  prosperity  of  a  country  as  insecurity  of  titles 
to  real  estate.  Labour  is  paralysed,  when  the 
enjoyment  of  its  fruits  is  uncertain ;  and  litigation 
without  limit  produces  ruinous  consequences 
to  the  individuals.  The  legislature  of  Kentucky 
have,  therefore,  wisely  provided,  that  unless 
suits  for  the  recovery  of  land  shall  be  brought 
within  a  limited  period,  they  shall  be  barred  by 
an  adverse  possession.  Bradstreet  v.  Hunting- 
toil  5  Peters,  407. 


LOUISIANA. 

31.  Under  the  act  of  April  lOlh,  1806,  ch.  21, 
sec.  -1,  in  relation  to  marshal's  bomls,  although 
the  condition  of  the  bond  is  broken  by  the  neg- 
lect of  the  marshal  to  bring  money  into  court, 
which  he  has  been  directed  to  bring  in,  or  to 
pay  It  over  to  the  party  ;  yet  if  the  proceedings 
be  suspeniled  by  appeal,  so  that  the  party  injured 
has  no  right  to  demand  the  money  or  to  sue  for 
the  recovery  of  it,  his  right  of  action  has  not  ac- 
crued, so  that  si.Y  years  will  constitute  a  bar. 
Montgomery  v.  Hernandez  et  al.,  12  Wheat.  129  j 
6  Cond.  Rep.  475. 

MARYL.\ND. 

32.  The  exception  in  the  Maryland  statute  of 
limitations,  in  favour  of  "  such  accounts  as  con- 
cern the  trade  of  merchandise  between  mer- 
chant and  merchant,  their  factors  and  servants, 
which  are  not  residents  within  this  province," 
applies  to  dealings  between  a  merchant  creditor 
residing  out  of  Maryland,  and  a  debtor  residing 
in  Maryland.  Bond  v.  Jay,  7  Cranch,  350;  2 
Cond.  Rep.  525. 

33.  In  order  to  take  the  case  out  of  the  ex- 
ception, it  is  not  sufficient  to  aver  that  the  cre- 
ditor returned  to,  came,  and  was  within  the 
state  of  Maryland  after  the  cause  of  action  ac- 
crued, and  more  than  three  years  before  bring- 
ing the  suit.     Ibid. 

34.  If  an  executor  do  not  cause  himself  to  be 
made  party  to  a  suit  brought  in  the  lifetime, 
and  in  the  name  of  the  testator,  and  pending  at 
his  death,  it  is  to  be  considered  as  a  voluntary 
abandonment  of  the  action,  so  as  to  exclude  the 
executor  from  the  equity  of  the  exceptions  to  the 
statute  of  limitations.  Richards  et  al.  v.  The  Ma- 
ryland Ins.  Co.,  8  Cranch,  84;   3  Cond.  Rep.  45. 

35.  At  common  law,  no  action  could  be  re 
newed  by  Journey's  accounts,  in  a  case  of  volun- 
tary abandonment.     Ibid. 

36.  The  cases  which,  though  literally  within 
the  words  of  the  statute  of  limitations,  have 
been  held  to  be  without  its  spirit,  are  those  only 
in  which  circumstances  intervened  which  ren- 
dered it  impossible  or  incompetent  with  known 
and  established  principles,  that  a  cause  of  action 
could  be  revived  by  the  renewal  of  the  contract, 
or  enforced  by  a  suit  at  law  wit! in  the  time  pre- 
scribed.    Ibid. 

37.  The  object  of  the  law  is  to  secure  the  in- 
dividual from  the  machinations  of  dishonesty, 
when  attempted  under  the  advantages  attend- 
ant upon  lapse  of  time,  loss  of  papers,  and  death 
of  witnesses.     Ibid. 

38.  The  statute  of  limitations  of  Maryland  of 
three  years,  is  a  good  bar  to  an  action  of  assump- 
sit for  money  had  and  received  brought  to  try  a 
title  to  lands  in  the  city  of  Washington,  under 
the  5th  section  of  the  act  of  Maryland,  Novem- 
ber, 1791,  ch.  45.  Bealtyh  Adm'rs  v.  Burnes's 
AdmWs,  8  Cranch,  98  ;  3  Cond.  Rep.  51. 

39.  The  statute  of  limitations  has  been  empha- 
tically declared  a  statute  of  repose  ;  and  the  court 
should  not  feel  at  liberty  to  break  in  upon  its 
general  construction  by  allowing  an  exception 
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which  has  not  acquired  the  complete  sanction  of 
authority.     Ibid. 

40.  District  of  Colunnbia.  —  An  acknowledcr- 


mariners'  wages.     Brown  v.  Janes,  2  Gallis.  C. 
C.  R.  477. 

49.  A  respondent  in  the  admiralty,  who  would 


ment  of  a  debt  which  will  take  a  case  out  of  the    take   advantage  of   the  statute   of   limitations, 


statute  of  limitations,  must  be  unqualified  and 
unconditional.  Wetzeil  v.  Bussard,  11  Wheat. 
309;  6  Cond.  Rep.  322. 

41.  If  it  be  connected  with  circum.«itances 
which,  in  any  manner,  affect  the  claim,  or  if  it 
be  conditional,  it  may  amount  to  a  new  assump- 
sit, for  which  the  old  debt  is  a  sufficient  con- 
sideration ;  or,  if  it  be  construed  to  revive  the 
original  debt,  that  revival  is  conditional,  and  the 
performance  of  the  condition,  or  a  readiness  to 
perform  it,  must  be  shown.     Ihid. 

42.  Thus,  where  an  action  was  brought,  on  a 
promise  in  writing,  to  deliver  a  quantity  of 
powder,  and  the  original  assumpsit  being  satis- 
factorily proved,  the  defendant  relied  upon  the 
statute  of  limitations;  and  one  witness  deposed, 
that  the  defendant  told  him,  that  the  plaintiff 
need  not  have  sued  him,  for  if  he  had  come  for- 
ward and  settled  certain  claims  which  defend- 
ant had  against  him,  the  defendant  wouki  have 
given  him  his  powder :  to  another  witne.ss,  de- 
fendant said,  that  he  should  be  ready  to  deliver 
the  powder  whenever  the  plaintiff  settled  the 
suit  which  Dr.  E.  had  brought  against  him,  &c. 
Held,  that  those  declarations  did  not  amount  to 
an  unqualified  and  unconditional  acknowledg- 
ment of  the  debt ;  but  that  the  plaintiff  ought  to 
have  proved  a  performance,  or  a  readiness  to 
perform  the  condition  on  which  the  new  promise 
was  made.     Ibid. 

43.  District  of  Columbia.  —An  acknowledg- 
ment of  the  debt  by  the  personal  representatives 
of  the  original  debtor,  deceased,  will  not  take 
the  case  out  of  the  statute  of  limitations.  Thomp- 
son V.  Peter,  12  Wheat.  565;  6  Cond.  Rep.  649. 

MASSACHUSETTS. 

44.  Courts  of  admiralty  will  not  entertain 
suits  upon  stale  demands;  twelve  years'  delay 
une.xplained,  will  affect  a  demand  with  the  im- 
putation of  staleness.  Willard  v.  Dorr,  3  Ma- 
son's C.  C.  R.  161. 

45.  The  statute  of  Anne,  limiting  suits  in  the 
admiralty  for  seamen's  wages  to  si.\  years,  is  no 
bar  to  such  suits  in  the  courts  of  the  United 
States.     Ibid. 

46.  Courts  of  admiralty,  like  courts  of  equity, 
govern  themselves  by  the  analogies  of  the  com- 
mon law  limitations  of  actions,  and  only  under 
very  strong  circumstance.*,  depart  from  them. 
Independently  of  any  limitations,  they  will  not 
entertain  suits  for  stale  demands.  Tlie  Brig 
Sarah  Ann,  2  Sumner's  C.  C.  R.  206. 

47.  Where  the  acceptance  of  an  abandonment 
occurred  in  October,  1828.  (which  related  back 
to  the  loss  in  the  preceding  March,)  and  the 
libel  was  brought  in  September,  1834 :  Held, 
that,  if  the  vessel  had  been  within  the  reach  of 
the  process  of  this  court  for  a  reasonable  time, 
to  the  knowledge  of  the  libellants,  after  such  a 
lapse  of  time,  the  libel  ought  not  to  be  main- 
tained.    Il)id. 

48.  The  statute  of  limitations  of  Massachu- 
setts does  not  apply  to  suits  in  the  admiralty  for 


mu.st  plead  it.     Ibid. 

50.  That  the  statute  of  limitations  would  run 
against  a  cause  of  action  then  before  the  court, 
has  been  held  a  good  reason  for  allowing  an 
amendment,  as  to  such  cause  of  action  ;  but  in 
such  cases  the  court  will  not  admit  an  amend- 
ment, if  it  be  to  introduce  a  new  substantial 
cause  of  action,  or  new  charge  against  the  de- 
fendant, against  which  the  statute  has  actually 
run.     the  Harmony,  1  Gallis.  C.  C.  R.  123. 

51.  The  act  of  coiigrfss  of  April  30th,  1790, 
sec.  31,  ch.  36,  limiting  prosecutions  upon  penal 
statutes,  extends  as  well  to  penalties  crealeti 
after  as  before  that  act;  and  to  actions  for  debts 
for  penalties,  as  well  as  to  informations  and  in- 
dictments. United  States  v.  Mayo,  1  Gallis.  C. 
C.  R.  397. 

52.  A  plea  of  the  statute  of  limitations  of  the 
state  where  a  contract  is  made,  is  no  bar  to  a 
suit  brought  in  a  foreign  tribunal  to  enforce  that 
contract.  But  a  plea  of  the  statute  of  limitations 
of  the  state  where  the  suit  is  brought,  is  a  good 
bar.  Le  Roy  v.  Crcwnin shield,  2  Season's  C.  C. 
R.  151. 

53.  Neither  the  general  statute  of  limitations, 
nor  the  statute  of  limitations  of  Massachusetts, 
as  to  executors  and  administrators,  binds  the 
United  States  in  a  suit  in  the  circuit  court,  and, 
of  cour.se,  neither  can  be  pleaded  in  bar  of  such 
suit.  United  States  v.  Hoar,  2  Mason's  C.  C.  R. 
311. 

54.  Where  bills  of  exchange  are  made  pay- 
able at  a  particular  place,  no  action  can  be  main- 
tained until  after  a  demand  at  that  place,  and  a 
dishonour  there.  Therefore,  the  statute  of  limi- 
tations begins  to  run  from  the  time  of  such  de- 
mand, and  not  from  the  time  when  the  bills 
were  payable  according  to  their  tenor.  Picquet 
V.  Curtis,  1  Sumner's  C.  C.  R.  478. 

NEW  YORK. 

55.  "The  court  disclaims  all  right  or  inclina- 
tion to  put  on  statutes  of  limitations,  which  are 
among  the  most  beneficial  to  be  found  in  our 
books,  any  other  construction  than  their  wonls 
import.  It  is  as  much  a  duty  to  give  effect  to 
laws  of  this  description,  with  which  courts  how- 
ever sometimes  take  great  liberties,  as  to  any 
other  which  the  legislature  may  be  disposed  to 
pass.  When  the  will  of  the  legislature  is  clearly 
expressed,  it  ought  to  be  followed  without  re- 
gard to  consequences;  and  a  construction  de- 
rived from  its  reason  and  spirit,  should  never  be 
resorted  to,  but  where  the  expressions  are  so  an- 
alogous as  to  render  such  mode  of  interpretation 
unavoidable."  Livingston.  Justice.  Fisher  v. 
Harnden,  Paine's  C.  C.  R.  62. 

NORTH  CAROLINA. 

56.  The  ninth  section  of  the  act  of  assembly 
of  North  Carolina,  passed  in  1715,  which  directs, 
that  utdess  the  creditors  of  deceased  persons 
shall  make  their  claim  within  seven  years  after 
the  death  of  the  debtor,  they  shall  be  barred, 
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was  repealed  by  the  act  of  1789,  ch.  23,  not- 
wiitislaiiiliiii;  the  act  of  1799,  wliioh  declares 
tliat  the  same  was  not  repealed  by  the  said  act. 
Oixdou  Admniislralor  of  Cortiell,  v.  Bhuklaiirc, 
Exccuior  of  Suiter,  2  Cratich,  272;  1  Cond.  Kep. 
411. 

57.  The  act  of  limitations  was  suspended 
during  the  revolutionary  war,  and  began  to  run 
against  debts  ilue  by  citizens  of  the  United 
States  to  British  creditors,  from  the  final  ratifica- 
tion of  the  treaty  of  peace  between  the  United 
States  anil  Great  Britain,     llnd. 

58.  Fleeing  from  justice  within  the  proviso  in 
the  statute  of  limitations  for  crimes,  (the  32d 
section  of  the  act  of  April  30th,  1790,  ch.  36,) 
does  not  necessarily  import  a  lleeing  from  a 
prosecution  begun.  United  States  v.  Smith,  4 
Dav,  121. 

59.  The  statute  of  limitations  of  North  Caro- 
lina, passed  in  1715,  in  force  in  Tennessee,  bars 
the  actions  only  which  it  recites;  it  does  not  bar 
actions  of  debt  generally,  and  therefore  is  no  bar 
to  an  action  of  debt  on  a  promissory  note. 
Kirkvian  v.  HanuUon  ct  al.,  6  Peters,  20. 

60.  A  claim  against  the  estate  of  a  deceased 
partner,  accruing  in  consequence  of  the  insol- 
vency of  the  surviving  partner,  after  the  statute 
of  limitations  had  run  against  the  claims  upon 
such  estate  generally;  is  not  barred,  though  not 
exhibited  within  the  period  limited  by  the  sta- 
tute. Pendleton  et  al.  v.  Phelps  el  al.,  4  Day, 
476. 


61.  It  is  a  well  settled  principle,  that  the  sta- 
tute of  limitations  does  not  run  against  a  state. 
If  a  contrary  rule  were  recognised,  it  would  only 
be  necessary  for  intruders  on  the  public  lands  to 
maintain  their  possessions  until  the  statute  of 
limitations  shall  run  ;  and  they  then  would  be- 
come invested  with  the  title  against  the  govern- 
ment, and  all  persons  claiming  under  it.  Lind- 
sey  ei  al.  v.  Miller,  6  Peters,  666. 

62.  It  is  a  well  settled  principle,  that  a  statute 
of  limitations  is  the  law  of  the  forum,  and  ope- 
rates upon  all  who  submit  themselves  to  its  ju- 
risdiction.    M'-i'luny  v.  Sdliman,  3  Peters.  270. 

63.  Under  the  thnly-fonrth  section  of  the  ju- 
diciary act  of  1789.  the  acts  of  limitations  of  the 
several  states,  where  no  special  provision  has 
been  made  by  congress,  form  a  rule  of  decision 
in  the  courts  of  the  United  States  :  and  the  same 
effect  is  given  to  them  as  is  given  in  the  state 
courts.     Ibid.  277. 

64.  Where  the  statute  of  limitations  is  not  re- 
stricted to  particular  causes  of  action,  but  pro- 
vides that  the  action,  by  its  technical  denomina- 
tion, shall  be  barred  if  not  brought  within  a 
limited  lime,  every  cause  for  which  such  action 
may  be  prosecuted  is  within  the  statute.  Ibid. 
278. 

65.  In  giving  a  construction  to  the  statute  of 
limitations  of  Ohio,  the  action  being  barred  by 
its  denomination,  the  court  cannot  look  into  the 
cause  of  action.  They  may  do  this  in  those 
cases  where  actions  are  barred  for  causes  speci- 
fied in  the  statute:  for  the  statute  only  operates 


aijainsl  such  actions,  when  prosecuted  on  the 
grounds  slated.      Ibid. 

6().  Of  late  years  the  courts  in  Entjland  and  in 
this  couniry  have  considfu-d  statutes  of  limita- 
tions more  favourably  than  formerly.  They  rest 
upon  sound  policy,  and  tend  to  the  jicace  and 
welfare  of  society.  The  courts  do  not  now,  un- 
less compelled  by  the  iorce  of  former  decisions, 
give  a  strained  construction  to  evade  the  effect 
of  those  statutes.  By  requiring  those  who  com- 
plain of  injuries  to  seek  redress  by  action  at  law 
within  a  reasonable  time,  a  salutary  vigilance  is 
imposed,  and  an  end  is  put  to  litigation.     Ibid. 

I'KNNSYLVANIA. 

67.  Where  the  defendant  has  pleaded  the 
statute  of  limitations,  the  court  will  permit  an 
amendment  of  the  bill,  to  bring  before  the  court 
an  essential  fact  answering  and  arising  out  of 
the  jplea.  Wharton's  Ex'rs  v.  Lowry,  2  Dall. 
364. 

68.  In  general,  length  of  time  is  no  bar  to  a 
trust  clearly  established  to  have  once  e.xisted, 
and  where  fraud  is  imputed  and  proved,  length 
of  time  oucht  not  to  exclude  relief.  Gratz  v. 
Prcvost,  6  Wheat.  481  ;  5  Cond.  Rep.  142. 

69.  But  as  length  of  time  obscures  all  human 
evidence,  and  deprives  parties  of  the  means  of 
ascertaining  the  nature  of  original  transactions, 
it  operates  by  way  of  presumption,  and  against 
the  imputation  of  fraud.     Ibid. 

70.  The  lapse  of  forty  years,  and  the  death 
of  all  the  original  parties,  is  deemed  sufficient  to 
presume  the  execution  and  extinguishment  of 
an  original  trust,  proved  once  to  have  existed  by 
strong  circumstances.  This  is  by  analogy  to  the 
rule  of  law,  which,  after  a  lapse  of  time,  pre- 
sumes the  payment  of  a  debt,  the  surrender  of 
a  deed,  and  the  extinguishment  of  a  tiust,  when 
circumstances  require  it.     Ibid. 

71.  Any  offer  on  the  part  of  the  debtor,  if, 
upon  a  fair  interpretation  it  amounts  either  to  a 
promise  to  pay,  or  to  an  acknowledgment  of  the 
debt,  or  of  some  debt,  is  sufficient  to  remove  the 
bar  of  the  statute;  as  if  he  says  he  will  pay  if 
the  creditor  will  prove  his  demand,  or  a  promise 
to  account,  though  he  should  add  he  owes 
nothing.  Read  v.  Wilkinson,  2  Wash.  C.  C.  R. 
514. 

72.  Length  of  time  cannot  be  presumed  by  a 
jury,  but  must  be  proved.  Hursl^s  Lessee  v. 
'M-Neil,  1  Wash.  C.  C.  R.  70. 

73.  Length  of  time  may  properly  induce  a 
jury  to  presume  a  grant,  in  support  of  such  pos- 
session;  which  presumption  maybe  repelled,  or 
accounted  for.     Ibid. 

74.  Where  a  party  has  been  absent  from  the 
country  during  a  war,  the  period  of  the  war 
should  not  be  construed  against  him.  in  com- 
puting the  length  of  time  in  which  an  ejectment 
can  be  brouaht.  Lessee  of  Delanccy  v.  M^Keen, 
1  Wash.  C.  C.  R.  345. 

75.  A  bare  acknowledgment  of  a  debt  within 
six  years,  without  any  evidence  of  a  promise, 
or  intention  to  pay,  is  sufficient  to  take  it  out  of 
the  statute  of  limitations.  Coican  v.  Masauran, 
Wallace's  C.  C.  R.  66. 

76.  "  In  giving  my  opinion  in  this  case,  I  hold 
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myself  bound  by  the  decisions  which  have  been 
made  respecting  limitations.  They  are  too  nu- 
merous, and  of  too  long  standing,  to  be  shaken 
at  this  day.  But  I  have  no  hesitation  in  saying, 
that  if  the  point  were  now  to  be  decided  for  the 
first  time,  I  should  say,  that  where  the  act  had 
once  attached,  an  action  could  not  be  supported 
without  substantial  evidence  of  a  new  assump- 
tion."    Tilghman,  Judge.     Ibid. 

77.  The  equitable  rule  of  limitation  applied 
to  bonds,  where  there  has  been  no  demand  for 
twenty  years,  is  a  mere  presumption  of  pay- 
ment, not  an  absolute  limitation.  Postmaster- 
General  V.  Rice,  Gilpin's  D.  C.  R.  562. 

78.  The  provisions  of  the  act  of  3d  March, 
1825,  releasing  the  sureties  of  a  deputy  post- 
master, where  suit  is  not  brought  within  two 
years  after  a  default,  do  not  apply  to  a  default 
which  occurred  before  the  passujg  of  the  act. 
Ibid. 

79.  The  law  which  limits  suits  by  the  post- 
master-general against  sureties,  to  two  years 
after  a  default  of  the  principal,  does  not  operate 
in  cases  of  balances  unpaid  at  the  end  of  a  quar- 
ter, which  are  subsequently  liquidated  by  the 
receipts  of  a  succeeding  one.  Postmaster -Gene- 
ral v.Norvell,  Gilpin's  D.  C.  R.  131. 

80.  A  presumption  that  the  purchase  money 
for  land  has  been  paid  to  the  proprietaries,  can- 
not arise  from  length  of  lime,  when  the  claim- 
ant of  the  land  does  not  produce  a  patent,  or 
does  not  show  that  a  patent  was  issued  for  the 
land.  Conn  et  al.  v.  Penn  ct  al,  Peters'  C.  C.  R. 
662. 

81.  Where  a  subsequent  promise,  or  ac- 
knowledgment of  a  debt  is  made,  it  may  be 
given  in  evidence  to  remove  the  bar  of  the  sta- 
tute of  limitations,  although  the  action  be  brought 
upon  the  original  cause  of  action.  But  if  the 
new  promise  vary  the  terms  of  the  original  con- 
tract on  which  the  action  is  brought ;  as  if  the 
former  be  conditional,  and  the  latter  absolute, 
the  former  cannot  be  sjiven  in  evidence.  Lons- 
dale v.  Broivn,  3  Wash.  C.  C.  R.  404. 

~82.  If  the  statute  of  limitations  is  pleaded, 
and  the  plea  overruled,  it  cannot  be  again  put  in 
by  the  same  parties  or  their  privies.  Fisher  v. 
Rutherford,  Baldwin's  C.  C.  R.  419. 

83.  Acts  of  limitation  do  not  apply  directly  to 
suits  in  equity  ;  but  courts  of  equity  atlopt  them 
by  analogy,  and  act  in  obedience  to  them.  Ba- 
ker v.  Biddle,  Baldwin's  C.  C.  R.  419. 

84.  Long  acquiescence  in  an  account,  makes 
it  a  settled  one.  Stale  demands  are  not  favoured 
in  equity,  where  a  party  acquiesces  for  a  length 
of  time,  and  sleeps  on  his  rights.      Ibul.  418. 

85.  The  act  of  the  legislature  of  Pennsylva- 
nia, of  1798,  which  limits  the  lien  of  judgments, 
unless  renewed  according  to  the  provisions  of 
that  act,  operates  upon  judgments  in  the  circuit 
court  of  I  he  United  States  of  the  Pennsylvania 
district.  Thompson  v.  Phillips.  Baldwin's  C.  C. 
R.  273. 


TENNESSEE. 


86.  Statutes  of  limitation  are  applied  by  courts 
of  equity,  in  all  cases  where  at  law  they  might 
be  pleaded.     Coulson  v.  Walton,  6  Peters,  62. 
19* 


VIRGINIA. 

87.  If  an  act  of  limitations  have  a  clause, 
"  saving  to  all  persons  non  compos  mentis,  femes 
covert,  infants,  imprisoned,  or  out  of  the  com- 
monwealth, three  years  after  their  several  disa- 
bilities removed,"  a  creditor,  resident  in  another 
state,  removes  his  disability  by  coming  into  the 
commonwealth,  provided  the  debtor  be  at  that 
time  within  the  commonwealth.  On  his  return- 
ing to  the  commonwealth,  he  must  bring  his  ac- 
tion within  three  years.  Faw  v.  Roberdeau's 
Ex'r,  3  Cranch,  174;   1  Cond.  Rep.  483. 

88.  "  Beyond  sea,"  and  "out  of  the  common- 
vi'ealth,"  are  analogous  expressions,  in  the  law 
of  Virginia.     Ibid. 

89.  The  treaty  of  peace  between  Great  Britain 
and  the  United  States  prevents  the  operation  of 
the  act  of  limitations  of  Virginia  upon  British 
debts  contracted  before  that  treaty.  Hoplark 
V.  Bell,  3  Cranch,  454;   1  Cond.  Rep.  595. 

90.  An  agent  for  collecting  of  debts  merely, 
is  not  a  factor  within  the  meaning  of  the  13th 
section  of  that  act.     Ibid. 

91.  The  act  of  limitations  of  Virginia  is  no  bar 
to  a  British  creditor's  demand  on  a  promissory 
note,  dated  21st  August,  1772;  although  one  of 
the  plaintifTs  was  in  the  country  before  the 
treaty  of  peace,  viz.  in  1784,  and  remained. 
Hopkirk  V.  Bell,  4  Cranch,  164 ;  2  Cond.  Rep. 
68. 

92.  The  defendant  to  an  attachment  in  chan- 
cery in  Virginia,  may  plead  the  statute  of  limita- 
tions without  answer.  Wilson  v.  Koontz,  7 
Cranch,  202;  2  Cond.  Rep.  473. 

93.  A  defendant,  who  removes  from  one 
county  to  another  in  Virginia,  is  not  thereby  pre- 
vented from  pleading  the  act  of  limitations ; 
unless  the  plaintiff  has  been,  by  such  removal, 
actually  defeated  or  obstructed  in  bringing  or 
maintaining  his  action.     Ibid. 

94.  An  acknowledgment  of  the  original  justice 
of  a  claim  is  not  sufficient  to  take  the  case  out 
of  the  statute  of  limitations;  the  acknowledg- 
ment must  go  to  the  fact  that  it  is  still  due. 
Clementson  v.  Williams,  8  Cranch,  72;  3  Cond. 
Rep.  37. 

95.  The  statute  of  limitations  is  entitled  to  the 
same  respect  with  other  statutes,  and  ought  not 
to  be  explained  away.     Ibid. 

96.  Query,  whether  an  acknowledgment  by 
one  party,  after  dissolution  of  the  partnership,  is 
sufficient  to  take  a  case  out  of  the  statute  of 
limitations'?    Ibid. 

97 .  The  statutes  of  lim  if  ations  were  not  enacted 
to  protect  persons  from  claims  fictitious  in  their 
origin,  but  from  ancient  claims,  whether  well  or 
ilPfoundetl,  which  may  have  been  discharged, 
but  the  evidence  of  discharge  may  be  lost.  Ibid. 

98.  The  terms  "beyond  seas,"  in  the  saving 
clause  of  a  statute  of  limitations,  are  to  be  con- 
strued as  equivalent  to  without  the  limits  of  the 
state  where  the  statute  is  enacted.  Shelby  v. 
Guy,  11  Wheat.  361 ;  6  Cond.  Rep.  345. 

99.  Five  years'  bona  fide  possession  of  a  slave 
constitutes  a  title,  by  the  laws  of  Virgniia,  upon 
which  the  possessor  may  recover  in  detinue  ;  and 
this  title  may  be  set  up  by  the  vendee  of  such 
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possessor  in  the  courts  of  Teiiiiessee,  as  a  ile- 
tence  to  a  suit  brought  by  a  third  parly  iu  those 
courts.     Ibul. 

100.  District  of  Columbia. — Tlie  c.vecutor  of 
L.  liled  his  accounts  in  the  orphans'  court  of 
Alexandria,  in  1816  and  1S18.  and  setiled  his 
final  account  in  1821.  No  exceptions  were  taken 
to  the  accounts.  In  November,  1S;<1,  a  subpd-na 
was  issued  against  the  executor,  and  in  June. 
1833.  a  bill  was  tiled  by  the  devisee  and  legatee 
against  the  executor,  the  object  of  which  was 
to  surcharge  and  falsify  the  accounts  liled  and 
settled  in  the  orphans'  court.  The  bill  ilid  not 
charge  the  executor  with  fraud,  but  imputed 
negligence,  which  was  alleged  to  amount  to  a 
devastavit.  No  reason  was  given,  or  facts  statetl, 
to  excuse  the  long  delay  and  laches  in  bringing 
the  bill.  Held,  that  the  lapse  of  time  from  the 
settlement  of  the  accounts  of  the  executor  was  a 
bar  to  this  proceeding.  Lupton  v.  Janney,  13  Pe- 
ters, 381. 

101.  District  of  Columbia.  —  By  the  revised 
code  of  Virginia,  it  is  enacted  that  "  judgments  in 
any  court  of  record  within  this  commonwealth, 
where  execution  hath  not  issued,  may  be  revived 
by  scire  facias,  or  an  action  of  debt,  brought 
thereon  within  ten  years  next  after  the  date  of 
such  judgment,  and  not  after."  The  proceed- 
ings in  this  case  were  a  scire  facias,  on  a  judg- 
ment against  the  testator,  against  his  executrix, 
and  an  execution  on  the  judgment  rendered 
against  her  on  that  scire  facias.  By  the  court : — 
The  writ  of  scire  facias  is  no  more  an  execution 
than  an  execution  of  debt  would  have  been  ;  and 
the  execution  which  was  issued  on  the  judgment 
asainst  the  executrix,  is  not  an  execution  on  the 
judgment  against  George  Deneale.  DcneaU  v. 
Stump^s  Ex'rs,  8  Peters,  528. 

102.  It  is  understood  to  be  settled  in  Vircinia, 
that  no  judgment  against  the  executors  can  bind 
the  heirs,  or  in  any  manner  affect  them.  It  could 
not  be  given  in  evidence  against  them.    Ibid. 

103.  If  the  defence  set  up  by  the  defendants 
in  the  district  court  had  rested  on  the  presump- 
tion of  payment,  the  scire  facias  against  the  ex- 
ecutor would  undoubtedly  have  accounted  for 
the  delay,  and  have  rebutted  that  presumption  ; 
but  the  statute  creates  a  positive  bar  to  proceed- 
ing on  any  judgment  on  which  execution  has  not 
issued,  unless  the  plaintifT  brings  himself  within 
one  of  the  exceptions  of  the  act.  Proceedings 
airainst  the  personal  representative  is  not  one  of 
these  exceptions.     Ibid. 

104.  The  fourth  section  of  the  act  of  limita- 
tions of  Virginia,  limiting  the  right  of  action  in 
certain  cases  to  five  years  after  the  action  ac- 
crued, applies  as  well  to  corporations  as  to  indi- 
viduals. That  section  has  reference  not  to  the 
character  of  the  plaintifT,  but  to  the  nature  of 
the  action.  Bank  of  the  United  States  v.  M'Kenzie, 
2  Brockenb.  C.  C.  R.  393. 

105.  A  note  was  discounted  at  the  Branch 
Bank  of  the  United  States  at  Richmond,  and 
after  it  arrived  at  maturity,  was  regularly  pro- 
tested for  non-payment :  an  action  on  the  case 
being  brought  by  the  bank  against  the  endorser, 
to  recover  the  amount  of  the  note,  more  than 
five  years  from  the  date  of  the  protest,  the  de- 


fendant pleaded  the  act  of  limitations.  Held, 
that  the  right  of  action  is  barred  by  lapse  of^ 
time,  the  plaintiffs  not  being,  in  the  sense  of  the 
saving  act,  "  beyond  the  seas,  or  out  of  the  coun- 
try." The  coniract  having  been  made  at  Rich- 
mond, at  their  bankiny-house  there,  between 
the  president  and  tiirectors  of  the  branch  bank 
and  the  liefendant,  the  fact  of  there  being  an 
otiice  of  iliscount  ami  deposite  of  the  Bank  of 
the  United  Slates  at  Richmond,  and  of  the  resi- 
dence of  the  president  and  directors  of  the  branch 
being  fixed  there,  must  be  considered,  with  re- 
ference to  this  contract,  as  fixing  the  residence 
of  the  corporation  itself  in  Richmond,  and  not  in 
Philadelphia,  so  far  as  the  saving  of  the  act  ap- 
plies to  I  he  locality  of  the  plaintiff.     Ibid. 

106.  It  seems  that  actions  on  the  case,  though 
not  within  the  terms  of  the  proviso  of  the  act 
of  limitations,  are  within  its  equity,  and  that  it 
should  be  so  construed  as  to  embrace  actions 
on  the  case.     Ibid. 

107.  Though  the  United  Slates  is  a  stockholder 
in  the  Bank  of  the  United  States,  and  is  so  far  a 
party  in  all  suits  to  which  the  bank  is  a  p«irty, 
the  doctrine  of  nullum  tempus  occurit  regi  does 
not  apply  to  exempt  the  bank  from  the  operation 
of  the  act  of  limitations;  for  it  is  a  settled  prin- 
ciple, that  where  a  sovereign  becomes  a  mem- 
ber of  a  trading  company,  he  divests  himself 
with  reference  to  the  transactions  of  the  com- 
pany, of  the  prerogatives  of  sovereignty,  and 
assumes  the  character  of  a  private  citizen.  Ibid. 

108.  The  twenty-second  section  of  the  origi- 
nal judiciary  act,  limiting  the  period  within  which 
writs  of  error  may  be  brought  to  five  years  after 
the  rendition  of  the  judgment  or  decree  com- 
plained of,  applies  only  to  writs  of  error  in  law, 
and  does  not  extend  to  writs  of  error,  coram 
vobis.  Strode  V.Stafford  Justices,  1  Brockenb.  C. 
C.  R.  162. 

2.  Decisions  on  the  Limitation  Laws  in  Personal 

Actions. 


109.  The  terms  "beyond  seas,"  in  the  proviso 
or  saving  clause  of  a  statute  of  limitations  of  the 
state  of  Georgia,  are  equivalent  to,  without  the 
limits  of  the  state  where  the  statute  is  enacted; 
and  the  party  who  is  without  those  limits  is  en- 
titled to  the  benefit  of  the  exception.  Murray's 
Lessee  v.  Baker  et  at.,  3  Wheat.  541 ;  4  Cond.  Rep. 
320. 

KENTUCKY. 

110.  B.,  a  deputy  commissary-general  of  the 
United  States,  received  from  M..  a  deputy  quar- 
termaster-general of  the  United  States,  the  sum 
of  ten  thousand  dollars,  and  acknowledged  the 
same  by  a  receipt  signed  by  him  with  his  official 
description.  The  United  Slates  had  a  right  to 
treat  M.  as  their  agent  in  the  transaction,  by 
making  B.  their  debtor;  and  to  an  action  brought 
against  him  for  money  had  and  received,  the 
statute  of  limitations  is  no  bar.  United  Slates  v. 
Buford,  3  Peters,  29. 

111.  Where,  before  the  transfer  to  the  United 
States  of  an  instrument  which  was  the  evidence 
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of  debt,  the  term  of  five  years  had  ehvpsed,  the 
period  a^ter  which  the  statute  of  limitations  was 
a  bar.  it  can  require  no  argument  to  show  that 
the  transfer  of  such  claim  to  the  United  States 
cannot  give  it  greater  validity  than  it  possessed 
before  the  transfer.     Ibid. 

112.  The  statute  of  limitations  is  a  bar  in  a 
case  where,  at  the  lime  of  the  return  of  a  bill 
of  exchange,  payable  in  New  Orleans,  and  drawn 
in  Kentucky,  protested  for  non-payment,  the  par- 
ties to  it,  in  1819.  paid,  as  damages  on  the  bill, 
ten  per  centum  on  the  amount,  and  did  not,  un- 
til 1827,  claim  that,  by  the  law  of  Kentucky,  no 
damages  were  payable  on  such  a  bill.  In  1819, 
the  parties  to  the  bill  paid  three  thousand  three 
hundred  and  thirty  dollars  and  sixty-seven  cents, 
on  account  of  the  bill  for  ten  thousand  dollars, 
the  cost  of  protest  and  damages,  and  gave  their 
note  for  eight  thousand  dollars,  for  the  balance 
of  the  bill,  which  was  discounted,  and  the  pro- 
ceeds, by  express  agreement,  applied  to  the  pay- 
ment of  the  bill.  If  no  damages  were  payable 
on  the  bill  for  ten  thousand  doilais,  an  action  to 
recover  back  the  same,  as  incUuled  in  the  pay- 
ment of  the  three  thousand  three  hundred  and 
thirty  dollars  and  sixty-seven  cents,  could  have 
been  instituted  in  1829.  Bank  of  the  United  States 
V.  Daniels,  12  Peters,  32. 

MARYLAND    AND    THE    DISTRICT    OF    COLUMBIA. 

113.  District  of  Columbia. — The  third  section 
of  the  act  of  congress,  of  March  3d,  1803,  for 
the  relief  of  insolvent  debtors  in  the  District  of 
Columbia,  creates  no  exception,  express  or  im- 
plied, to  the  operation  of  the  statute  of  limita- 
tions, by  making  the  insolvent  a  trustee  for  his 
creditors,  in  respect  to  his  future  property,  or  by 
making  any  demand,  included  in  the  schedule 
of  his  debts,  a  debt  of  record.  Bowie  v.  Hen- 
derson et  al,  6  Wheat.  514;  5  Cond.  Rep.  157. 

114.  The  including  of  a  demand  in  the  sche- 
dule of  an  insolvent's  debts,  is  sufficient  evi- 
dence to  sustain  an  issue  on  a  replication  of  a 
new  promise  to  a  plea  of  the  statute  of  limita- 
tions, if  the  period  of  limitation  has  not  expired 
after  the  date  of  the  schedule.     Ibid. 

115.  An  action  was  instituted  by  the  Bank  of 
Alexandria,  in  the  county  of  Alexandria,  against 
the  defendants,  residents  in  the  county  of  Wash- 
ington, in  the  same  district,  for  money  loaned. 
The  suit  was  brought  in  the  county  of  Washing- 
ton. The  defendants  pleaded  the  statute  of 
limitations  of  Maryland,  which  prevails  in  that 
part  of  the  District  of  Columbia,  and  which 
limits  such  actions  to  three  years  from  the  date 
of  the  contract.  The  plaintiff  replied  that  he 
was  "  beyond  seas,"  claiming  the  benefit  of  the 
■exception  in  favour  of  persons  "beyond  seas." 
The  Bank  of  Alexandria  v.  Dyer,  14  Peters,  141. 

116.  The  words  -'beyond  seas,"  in  the  statute 
)f  limitations  of  Maryland,  are  manifestly  bor- 
owed  from  the  English  statute  of  limitations  of 
James  I.,  ch.  21;  and  it  has  always  been  held 
hat  they  ought  not  to  be  interpreted  according 

io  their  literal  meaning,  but  ought  to  be  con- 
strued as  equivalent  to  the  words,  '•  without  the 
jurisdiction  of  the  state."  According  to  this  in- 
terpretation, a  person  residing  in  another  state 


of  the  Union  was  "beyond  seas,"  within  the 
meaning  of  the  act  of  assembly,  and  therefore 
excepted  from  its  operation,  until  he  should  come 
within  the  limits  of  Maryland.  This  statute  is 
in  force  in  the  county  of  Washington,  in  the  Dis- 
trict of  Columbia,  and  this  court  wdl  give  it  the 
same  construction  it  has  received  in  the  courts 
of  Maryland.     Ibid. 

117.  The  counties  of  Washington  and  Alex- 
atidria,  together  constitute  the  territory  of  Co- 
luinbia.  and  are  united  under  a  territorial  govern- 
ment. They  have  been  formed  by  the  acts  of 
congress  into  one  separate  political  community  ; 
and  the  counties  which  constitute  it  resemble 
different  counties  in  the  same  slate,  and  do  not 
stand  towards  one  another  in  the  relation  of  dis- 
tinct and  separate  governments.  Residents  of 
Washington  were  not  "beyond  seas,"  in  respect 
to  the  county  of  Alexandria.     Ibid. 

MICHIGAN. 

118.  If  the  special  contract  be  barred  by  the 
statute,  the  plaintiff  may  recover  on  a  special 
promise  to  pay.  Ames  v.  Le  Rue,  2,M'Lean's  C. 
C.  R.  216. 

MASSACHUSETTS. 

119.  It  is  a  good  replication  to  the  plea  of  the 
statute  of  limitations,  that  the  plaintiff  is  a  fo- 
reigner, and  has  never  been  within  the  state  in 
which  the  suit  is  brought.  Chomqua  v.  31ason  et 
al,  1  Gallis.  C.  C.  R.  342. 

120.  The  statute  of  limitations  of  actions, 
against  executors  and  administrators  in  Massa- 
chusetts, does  not  begin  to  run  against  persons 
who  have  a  right  to  appeal  from  the  decree 
granting  administration,  until  their  right  of  ap- 
peal is  lost,  or  the  decree  becomes  absolute. 
Trecothick  v.  Austin,  4  Mason's  C.  C.  R.  577. 

121.  Trusts  devolving  on  an  executor,  and 
trust  property  in  the  hands  of  the  deceased,  kept 
separate,  are  not  assets  in  the  hands  of  execu- 
tors and  administrators,  and  the  statute  of  limi- 
tations does  not  run  against  them.     Ibid. 

NEW    HAMPSHIRE. 

122.  The  statute  of  limitations  of  New  Hamp- 
shire, which  is,  in  this  respect,  a  transcript  of 
the  statute  of  21  Jac.  I.,  ch.  16,  does  not  apply 
as  a  bar  to  an  action  of  debt  upon  the  provision 
of  the  statute  making  the  stockholders  liable  to 
the  holder  of  bills,  for  it  is  not  founded  on  any 
contract  or  lending  without  specialty.  Bidlard 
V.  Bell,  1  Mason's  C.  C.  R.  243. 

123.  Stmble:  That  debt  lies  in  all  cases  where 
a  sum  certain  is  due  to  the  party,  although  it 
arise  from  a  collateral  undertaking.     Ibid. 

NORTH    CAROLINA. 

124.  A  promissory  note  was,  by  the  plaintifT, 
placed  in  the  hands  of  P.  for  collection.  He 
instituted  a  suit  in  the  state  court  thereon,  against 
the  drawer,  on  the  7th  of  May,  1820,  but  neg- 
lected to  do  so  against  the  endorser.  The 
drawer  proved  insolvent.  On  the  8lh  of  Feb- 
ruary he  sued  the  endorser,  but  committed  a 
fatal  mistake  by  a  misnomer  of  the  plaintiffs; 
upon  which,  after  passing  through  the  succes- 
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sive  courts  of  the  slate,  a.  jiuliirnoiit  of  noii-suil 
was  filially  reiulered  against  the  plaiiitiHs.  He- 
fore  that  tinu',  the  action  aiiainst  the  eiulorser 
was  barred  by  the  statute  of  limitations  ■  to  wit, 
on  the  yih  oV  November,  1S22.  Tliis  suit  was 
instituted  on  the  27lh  of  January,  1825.  The 
statute  of  limitations  of  North  Carolina  inter- 
poses a  bar  to  actions  of  assumpsit  alter  three 
years.  ]f'ilcox  ct  al.  v.  Tlic  Ex'rs  of  Flummcy, 
4  Peters,  172. 

125.  The  iineslions  in  the  case  were,  whether 
the  statute  of  limitations  commenced  running 
when  the  error  was  committed  in  the  com- 
mencement of  the  action  against  the  endorser; 
or  whether  it  commenced  from  the  time  the 
actual  damage  was  sustained  by  the  plaint ilFs 
by  the  judgment  of  non-suit ;  whether  the  sta- 
tute runs  from  the  time  the  action  accrueil,  or 
from  the  time  that  the  damage  was  developed; 
or  became  delinite.  Held,  that  the  statute  began 
to  run  from  the  time  of  committing  the  error,  by 
the  misnomer  in  the  action  against  the  endorser. 
Ibid. 

126.  The  ground  of  action  in  the  case  is  a 
contract  to  act  diligently  and  skilfully;  and  both 
the  contract  and  the  breach  of  it  admit  of  a  de- 
finite assignment  of  date.  When  might  this 
action  have  been  brought,  is  the  question ;  for, 
from  that  time  the  statute  must  run.     Ibid. 

127.  When  the  attorney  was  chargeable  with 
negligence  or  unskilfulnesS;  his  contract  was 
violated,  and  the  action  might  have  been  sus- 
tained immediately.  Perhaps,  in  that  event,  no 
more  than  nominal  damages  may  be  proved,  and 
no  more  recovered  ;  but,  on  the  other  hand,  it  is 
perfectly  clear  that  the  proof  of  actual  damage 
may  extend  to  facts  that  occur  and  grow  out  of 
the  injurv.  even  up  to  the  day  of  the  verdict. 
If  so,  it  is  clear  that  the  damage  is  not  the  cause 
of  the  action.     Ibid. 

OHIO. 

128.  The  plaintiff  sued  the  defendant,  as  re- 
gister of  the  United  States'  land-office  in  Ohio, 
for  damages,  for  having  refused  to  note  on  his 
books  applications  made  by  him  for  the  purchase 
of  land  within  his  district.  The  declaration 
charged  the  register  with  this  refusal.  The  kinds 
had  never  been  applied  for,  nor  sold,  and  were, 
at  the  time  of  the  application,  liable  to  be  so  ap- 
plied for  and  sold.  The  statute  of  limitations  is 
a  good  plea  to  the  suit.  M-L'hnuj  v.  Silliman,  3 
Peters,  276. 

PENNSYLVANIA. 

129.  Any  offer  on  the  part  of  the  debtor  ope- 
rates to  remove  the  bar  of  the  statute  of  limita- 
tions, which,  fairly  interpreted,  amounts  to  a 
promise  to  pay,  or  to  an  acknowledgment  of  the 
debt,  or  of  some  debt ;  as  if  the  debtor  says, 
"he  will  pay,  if  the  demand  is  proved;"  or  a 
promise  to  account,  though  he  adds,  '•  that  he 
owes  nothing.'"  Read  v.  Wilkinson,  2  W^ash.  C. 
C.  R.  514. 

130.  If  any  thing  is  added  which  negatives  a 
promise  of  payment,  or  an  acknowledgment  of 
a  debt,  it  must  be  considered  as  qualifying  every 
expression;  as  if  A  says  he  owes  the  debt,  '•'  but 


will  not  pay  il.  and  will  avail  himself  of  the  sta- 
tute of  hmitations."     Ibid. 

131.  If  a  promise  to  pay  a  debt,  barred  by  the 
statute  of  limitations,  is  conditional,  the  remedy 
for  the  recovery  of  the  debt  is  not  revived,  un- 
less the  condition  is  performed.     Ibid. 

132.  The  rule  in  eijuity  as  to  the  statute  of 
limitations  in  cases  of  trusts,  is,  that  those  trusts 
which  are  mere  creatures  of  a  court  of  equity, 
and  not  within  the  cognizance  of  a  court  of  law, 
are  not  within  the  operation  of  the  statute.  So 
long  as  there  is  a  subsisting  and  continuing  trust, 
acknowlediied  or  acted  upon  by  the  parties,  the 
statute  does  not  apply.  But  other  trusts,  which 
are  the  grouinl  of  an  action  at  law,  are  within 
it.  Under  this  rule,  the  statute  does  not  apply, 
in  the  state  of  New  Jersey,  to  a  bill  by  legatees 
or  distributees.  iVisner  v.  Barnet  el  al.,  4  Wash. 
C.  C.  It.  631. 

133.  The  time  the  cause  of  action  may  be 
said  to  accrue  is,  that  when  a  party  has  a  right 
of  action  aaainst  another.  Astor  v.  Girard,  4 
Wash.  C.  C.^R.  711. 

134.  On  a  new  promise  of  the  debtor  to  pay 
a  continuing  debt,  the  creditor  may  sue  on  the 
old  debt,  and  give  the  new  promise  in  evidence 
to  avoid  the  act  of  limitations,  &c.,  or  may  sue 
upon  the  new  promise.  But,  if  the  new  pro- 
mise be  conditional,  it  cannot  be  given  in  evi- 
dence in  a  suit  for  the  old  debt.  Lonsdale  v. 
Brown,  4  Wash.  C.  C.  R.  148. 

RHODE   ISLAND. 

135.  If  a  party  says,  on  his  promissory  note's 
being  produced  to  him,  that  it  is  as  good  as 
money,  this  is  sufficient  evidence  to  take  the 
same  out  of  the  statute  of  limitations.  Arnold 
V.  Dexter,  4  Mason's  C.  C.  R.  122. 

VIRGINIA. 

136.  Under  the  statute  of  limitations  of  Mary- 
land, an  account  current  sent  by  a  foreign  mer- 
chant to  a  merchant  in  this  country,  and  not  ob- 
jected to  for  two  years,  is  deemed  an  account 
stated,  and  throws  the  burden  of  proof  upon  him 
who  received  and  held  it  without  objection. 
Freeland  v.  Heron  et  al.,  7  Cranch,  147  ;  2  Cond. 
Rep.  449. 

3.  Decisions  on  the  Limitation  Laics,  in  Actions 
relating  to  Real  Estate. 

CONNECTICUT. 

137.  Presumptions  of  a  grant,  arising  from  the 
lapse  of  time,  are  applied  to  corporeal,  as  well 
as  incorporeal  hereditaments.  Ricard  v.  }i'il- 
liams,  7  Wheat.  59;  5  Cond.  Rep.  237. 

138.  They  may  be  encountered  and  rebutted 
by  contrary  presumptions,  and  can  never  arise 
where  all  the  circumstances  are  perfectly  con- 
sistent with  the  non-e.xistence  of  a  grant.    Ibid. 

139.  A  fortiori,  they  cannot  arise  where  the 
claim  is  of  such  a  nature  as  is  at  variance  with 
the  supposition  of  a  grant.     Jbid. 

140.  In  general,  the  presumption  of  a  grant  is 
limited  to  periods  analogous  to  those  of  the  sta- 
tute of  limitations,  in  cases  where  the  statute 
does  not  apply.     Ibid. 
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141.  Where  the  statute  applies,  the  presump- 
tion is  not  generally  resorted  to;  but  if  the  cir- 
cumstances of  the  case  are  very  cogent,  and  re- 
quire it,  a  grant  may  be  presumed  within  a  pe- 
riod short  of  the  statute.     Ibid. 

GEORGIA. 

142.  The  act  of  limitations  of  Georgia  does 
not  require  an  entry  into  lands  within  seven  years 
after  the  title  accrued,  unless  there  be  some  ad- 
versary possession  or  title  to  be  defeated  by 
such  entry.  Shearman  v.  Irvine-s  Lessee,  4 
Cranch,  367;  2  Cond.  Rep.  142. 

143.  The  act  of  limitations  of  Georgia  does 
not  apply  to  mortgages.  The  possession  of  a 
mortgagee  is  not  adverse.  Higginson  v.  Alein, 
4  Cranch,  415;  2  Cond.  Rep.  155. 

KENTUCKY. 

144.  Where  an  adverse  possession  has  conti- 
nued for  twenty  years,  it  constitutes  a  complete 
bar  in  equity;  an  ejectment  would  be  barred,  if 
the  plaintiff  possessed  a  legal  title.  Elmendorf 
V.  TiUjlor,  10  Wheat.  157  ;  6  Cond.  Rep.  47. 

145.  The  decision  of  the  supreme  court  as  to 
the  validity  of  the  law  of  Kentucky,  commonly 
called  the  occupying  claimant's  law,  does  not 
affect  the  question  of  the  validity  of  the  law  of 
Kentucky,  commonly  called  the  seven  years' 
possession  law.  Hawkins  et  al.  v.  Barney^ s  Les- 
see.  5  Peters,  457. 

146.  The  seventh  article  of  the  compact  be- 
tween Virginia  and  Kentucky  declares,  "all  pri- 
vate rights  and  interests  of  lands  within  the  said 
district  (Kentucky),  derived  f'om  the  laws  of 
Virginia,  prior  to  such  separation,  shall  remain 
valid  and  .'^ecure  under  the  laws  of  the  proposed 
state,  and  shall  be  determineil  by  the  laws  now 
existing  in  this  state  (Virginia)."  Whatever 
course  of  legislation  by  Kentucky  would  be  sanc- 
tioned by  the  principles  and  practice  of  Virginia, 
should  be  regarded  as  an  unaffected  compliance 
Avith  the  compact.  Such  are  all  reasonable  quiet- 
ing statutes.     Ibid. 

147.  From  as  early  a  date  as  the  year  1705, 
Virginia  has  never  been  without  an  act  of  limi- 
tation :  and  no  class  of  laws  is  more  universally 
sanctioned  by  the  practice  of  nations,  and  the 
consent  of  mankind,  than  those  laws  which  give 
peace  and  confidence  to  the  actual  possessor  and 
tiller  of  the  soil.  Such  laws  have  frequently 
passed  in  review  before  the  supreme  court,  and 
occasions  have  occurred  in  which  they  have  been 
particularly  noticed,  as  laws  not  to  be  impeached 
on  the  ground  of  violating  private  rights.     Ibid. 

148.  It  is  impossible  to  take  any  reasonable  ex- 
ception to  the  course  of  legislation  pursued  by 
Kentucky  on  this  subject.  She  has  in  fact  lite- 
rally complied  with  the  compact  in  its  most  rigid 
construction.  For  she  adopted  the  very  statute 
of  Virginia  in  the  first  instance,  and  literally  gave 
her  citizens  the  full  benefit  of  twenty-one  years, 
to  prosecute  their  suits  before  she  enacted  the 
law  now  under  consideration.  As  to  the  excep- 
tions and  provisos  and  savings  in  such  statutes, 
they  must  necessarily  be  left,  in  all  cases,  to  the 
wisdom  or  discretion  of  the  legislative  power. 
Ibid. 


149.  It  is  not  to  be  questioned,  that  laws  limit- 
ing the  time  of  bringmg  suits  constitute  a  part 
of  the  lex  fori  of  every  country ;  they  are  laws 
for  administering  justice,  one  of  the  most  sacred 
and  important  of  sovereign  rights  and  duties, 
and  a  restriction  upon  which  must  materially 
affect  both  legislative  and  judicial  independence. 
It  can  scarce  be  supposed  that  Kentucky  would 
have  consented  to  accept  a  limited  and  crippled 
sovereignty  ;  nor  is  it  doing  justice  to  Virginia  to 
believe  that  she  wished  to  reduce  Kentucky  to  a 
state  of  vassalage.  Yet  it  would  be  dilficult,  if 
the  literal  and  rigid  construction  necessary  to 
exclude  her  from  passing  the  limitation  act  were 
adopted,  to  assign  her  a  position  higher  than  that 
of  a  dependent  on  Virginia.     Ibid. 

150.  The  limitation  act  of  the  state  of  Ken- 
tucky, commonly  known  by  the  epithet  of  the 
seven  years'  law,  does  not  violate  the  compact 
between  the  slate  of  Virginia  and  the  stale  of 
Kentucky.     Ibid. 

151.  The  statute  of  limitations  of  Kentucky, 
under  which  adverse  possession  of  land  may  be 
set  up,  prescribes  the  limitation  of  twenty  years, 
within  which  suit  must  be  brought;  and  provides 
''that  if  any  person  or  persons  entitled  to  such 
writ  or  writs,  or  title  of  entry,  shall  be,  or  were 
under  the  age  of  twenty-one  years,  feme  covert, 
non  compos  mentis,  imprisoned,  or  not  within 
the  commonwealth,  at  the  time  such  right  ac- 
crued or  came  to  them ;  every  such  person,  his 
or  her  heirs,  shall  and  may,  notwithstanding  the 
said  twenty  years  are  or  shall  be  expired,  bring 
or  maintain  his  action,  or  make  his  entry  withia 
ten  years,  next  after  such  disabilities  removed, 
or  death  of  the  person  so  disabled,  and  not  after- 
wards.  Lciois  et  al.  v.  Marshall  et  al.,  5  Peters, 
407. 

152.  The  statute  of  limitations  of  Kentucky 
is  a  bar  to  the  claims  of  an  heir  to  a  non-resident 
patentee,  holding  under  a  grant  from  the  state 
of  Kentucky,  founded  on  warrants  issued  out  of 
the  land-office  of  Virginia  prior  to  the  separation 
of  Kentucky  from  Virginia,  if  possession  has 
been  taken  in  the  lifetime  of  the  patentee.  Had 
the  land  descended  to  the  heirs,  before  a  cause 
of  action  existed  by  an  adverse  possession,  the 
statute  could  not  operate  against  them  until  they 
came  within  the  state.  If  adverse  possession 
commences  prior  to  the  decease  of  the  non-resi- 
dent patentee,  his  heirs  are  limited  to  ten  years 
from  the  time  of  the  decease  of  their  ancestor 
for  the  assertion  of  their  claim.     Ibid. 

153.  That  a  statute  of  limitations  may  be  set 
up  in  defence  in  equity,  as  well  as  at  law,  is  a 
principle  well  settled.     Ibid. 

154.  In  the  case  of  a  mortgagor  coming  to  re- 
deem, a  court  of  equity  has,  by  analogy  to  the 
statute  of  limitations,  which  takes  away  the 
right  of  entry  of  the  plaintiff,  after  twenty  years' 
adverse  possession,  fixed  upon  that  as  the  period, 
after  forfeiture,  and  possession  taken  by  the 
mortgagee,  no  interest  having  been  paid  in  the 
meantime,  and  no  circumstances  to  account  for 
the  neglect  appearing,  beyond  which  a  right  of 
redemption  shall  not  be  favoured.  Hughes  et  d, 
v.  Edwards  et  ux.,  9  Wheat.  489;  5  Cond.  Rep. 
648. 
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155.  In  rospect  to  the  mortj^agee,  who  is  seek- 
ing to  foreclose  the  equity  of  retlemptioii,  the 
general  rule  is,  that  where  the  mortiiagor  has 
been  permitteil  to  retain  possession,  the  mort- 
gage will,  after  a  length  of  time,  be  presumed  to 
have  been  discharged,  by  payment  of  the  money 
or  by  a  release,  unless  circumstances  can  be 
shown  sullicientiy  strong  to  repel  the  presump- 
tion, as  payment  of  interest,  a  promise  to  pay, 
an  acknowledgment  by  the  mortgagor  that  tlie 
mortgage  is  still  existuig.     Ilnd. 

156.  A  bill  was  Hied  in  ISOl,  for  the  purpose 
of  obtaining  the  legal  title  to  certain  lands  in 
Kentucky,  and  afterwards  new  parties  were 
made  defendants  to  an  amended  bill  filed  in 
1815.  Until  these  parties  had  so  become  de- 
fendants, and  parties  to  the  bill,  the  suit  caiuiot 
be  considered  as  commenced  against  them.  The 
statute  of  limitations  will  avail  the  new  defend- 
ants at  the  period  when  the  amendeil  bill  was 
filed  ;  and  they  are  not  to  be  affected  by  the 
proceedins;  during  the  time  they  were  strangers 
to  it.    Miller  V.  M-lntyre,  6  Peters,  61. 

157.  The  adverse  possession  was  taken  in  this 
case  in  the  spring  of  1788,  or  1789.  In  the  spring 
of  1796  the  ancestor  of  the  complainants  died, 
and  his  heirs  brought  suit  against  the  present 
defendants  in  1815.  Some  of  the  complainants 
were  not  of  full  age  in  1804.  Unless  the  dis- 
ability be  shown  to  exist,  so  as  to  protect  the 
right  of  the  complainants,  the  effect  of  the  sta- 
tute on  that  ground  cannot  be  avoided.    Ibid. 

158.  At  least  twenty-six  years  elapsed  after 
the  adverse  possession  was  taken  by  the  defend- 
ants, before  suit  was  brought  against  them  by 
the  complainants,  and  nineteen  years  from  the 
decease  of  their  ancestor.  The  statute  of  limi- 
tations of  Virginia  was  made  the  statute  of  Ken- 
tucky by  adoption  in  1792:  if  the  adverse  pos- 
session which  had  been  held  for  several  years 
commenced  at  that  time,  or  when  the  constitu- 
tion formed  by  Kentucky  was  sanctioned  by  con- 
gress, it  would  give  a  possession  of  about  twenty- 
two  years,  eighteen  or  nineteen  of  which  were 
subsequent  to  the  decease  of  the  complainants' 
ancestor.  Upon  these  facts  the  statute  of  limi- 
tations of  Kentucky  is  a  bar  to  a  claim  of  the 
land  by  the  complainants.     Ibid. 

159.  The  construction  of  the  act  of  limita- 
tions, that  if  adverse  possession  be  taken  in  the 
lifetime  of  the  ancestor,  and  be  continued  for 
twenty  years,  and  for  ten  years  after  the  death 
of  the  ancestor,  no  entry  having  been  made  by 
the  ancestor,  or  those  claiming  under  him,  the 
entry  is  barred,  is  established  by  the  decisions 
of  this  court,  as  well  as  of  the  courts  of  Ken- 
tucky.   Sicard  v.  Davis,  6  Peters,  124. 

160.  A  count  in  the  declaration  in  an  eject- 
ment, on  a  demise  from  a  different  party,  assert- 
ing a  different  title,  is  not  distinguishable,  so  far 
as  respects  the  act  of  limitations,  from  a  new 
action.     Ibid. 

161.  The  statute  of  limitations  of  Kentucky 
does  not  differ  essentially  from  the  English  sta- 
tute of  the  21st  James  I.  ch.  1,  and  is  to  be  con- 
strued as  that  statute,  and  all  other  acts  of  limi- 
tation founded  upon  it,  have  been  construed. 
The  whole  possession  must  be  taken  together; 


when  the  statute  has  once  begun  to  run,  it  con- 
tinues; and  an  adverse  posses^sion  under  a  sur- 
vey, previous  to  its  being  carried  into  grant,  may 
bt^  connected  with  a  subsecjuent  possession. 
U'aldcn  V.  The  Heirs  of  Gratz,  1  Wheat.  292;  3 
Conil.  Hep.  570. 

162.  Effect  is  i^iven  to  the  statute  of  limita- 
tions in  equity  the  same  as  at  law.  Lewis  ct  at. 
V.  Mar.-ilmll  tt  at.,  1  INI-Lean's  C.  C.  K.  17. 

163.  Hy  statute  of  Kentucky,  suit  must  be 
brought  by  heirs,  if  there  be  an  adverse  posses- 
sion of  lands,  within  ten  years.     Jbid. 

164.  At  law  the  statute  is  not  applied  as  a 
bar,  except  as  against  a  deed,  but  this  is  not 
the  rule  in  equity.  Miller''s  Heirs  v.  APIntires, 
1  M-Lean's  C.  C.  R.  86. 

165.  Effect  will  be  given  to  the  statute  in 
chancery,  against  an  equitable  title.     Ibtd. 

166.  In  Kentucky,  a  judgment  in  ejectment 
does  not  stop  the  running  of  the  statute.  To  do 
this,  there  must  be  an  entry  or  a  change  of 
possession.  Lessee  of  Siyiith  v.  Trabuc's  Heirs,  1 
M-Leau's  C  C.  R.  88. 

167.  If  suit  be  not  brought  within  two  years 
from  the  time  the  law  requires  a  postmaster  to 
pay  over  the  money  in  his  hands,  his  sureties 
are  dischargeti.  Postmaster-General  v.  Fcnnell  et 
al,  1  M'Lean's  C.  C.  R.  219. 

MAINE. 

168.  A  mortgagee  will  not  be  permitted  in  a 
court  of  equity  to  set  up  an  adverse  possession, 
to  bar  the  right  to  redeem  of  his  mortgagor,  or 
of  purchasers  under  him.  unless  the  possession 
has  been  for  twenty  years,  which  constitutes 
an  ecjuitable  bar  from  lapse  of  time.  Gordon  v. 
Hobart.  2  Sumner's  C.  C.  R.  401. 

MARYLAND. 

169.  District  of  Columbia. — A  purchaser  with- 
out notice,  has  a  right  to  join  his  adversaiy  pos- 
session to  the  ostensible  adversary  possession 
of  his  vendor,  so  as  to  give  him  the  benefit  of 
the  statute  of  limitation.  Alexander  et  al.  v.  Pen- 
dleton, 8  Cranch.  462;  3  Cond.  Rep.  216. 

170.  Where  the  complainant  permits  a  suit 
to  be  dismissed,  and  files  a  new  bill,  he  cannot 
avail  himself  of  the  former  suit  in  the  computa- 
tion of  time,  unless  he  can  connect  the  two  suits 
together.  The  law  is  the  same  where  a  suit 
terminates  by  abatement  and  is  not  renewed  ; 
such  a  suit  takes  no  time  out  of  the  act  of  limi- 
tations.    Ibid. 

NEW   JERSEY. 

171.  The  act  of  limitations  of  New  Jersey,  ol 
June  5th,  1787,  operates  retrospectively  as  well 
as  prospectively,  with  this  difference,  that  where 
the  sixty  or  thirtj'  years  had  run  out  when  the 
law  was  passed,  claimants  had  five  years  within 
which  to  bring  their  actions:  but  if  the  time  was 
then  running,  or  began  to  run  afterwards,  the 
lapse  of  the  prescribed  time  was  a  complete 
bar,  unless  the  plaintiff  was  within  some  of  the 
disabilities.  The  statute  begins  to  run  only 
when  the  possession  becomes  adverse.  The 
possession  of  one  claiming  by  conveyance  in 
fee  from  the  first  tenant  in  tail,  on  his  death 
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becomes  adverse  to  the  issue  in  tail.    Wright  v. 
Scott,  4  Wash.  C.  C.  R.  16. 

NEW   YORK. 

172.  The  act  of  New  York,  entitled,  "an  act 
limiting  the  period  of  bringing  claims  and  pro- 
secutions against  forfeited  estates,"  was  not  in- 
tended to  bar  those  against  whom  the  forfeitures 
had  passed,  but  to  bar  the  claims  of  strangers  to 
the  forfeiture.  The  mischief  apprehended  was 
the  loss  of  deeds,  which  was  to  be  feared  in 
the  case  of  strancers  only.  Fisher  v.  Harnden, 
Paine's  C.  C.  R.  55. 

173.  Rights  accruing  under  acts  of  limitation 
are  recognised  in  terms  as,  prima  facie,  origi- 
nating in  wrong,  although  among  the  best  pro- 
tections of  right.  Bradstreet  v.  Huntington,  5  Pe- 
ters, 402. 

174.  A  bill  was  filed  in  the  circuit  court  of 
the  southern  district  of  New  York,  by  the  heirs 
of  John  Haberdiiick,  claiming  certain  real  estate 
in  the  city  of  New  York,  and  an  account  of 
the  rents  and  profits  thereof;  the  estate  having 
been  devised,  in  1696,  to  the  Ministers,  Elders, 
and  Deacons  of  the  Reformed  Protestant  Dutch 
Church  in  the  city  of  New  York.  To  this  bill, 
the  respondents,  among  other  matters,  pleaded 
that  they  had  been  in  actual  adverse  possession 
of  the  premises  for  forty  years  next  before  the 
filing  of  the  bill.  Held:  If  the  complainant  by 
his  bill,  or  the  respondent  by  his  plea,  sets  forth 
facts  from  which  it  appears  that  the  complain- 
ant, by  the  statutes  of  the  state,  has  no  standing 
in  court,  and  for  the  sake  of  repose  and  the  com- 
mon good  of  society  is  not  permitted  to  sue  his 
adversarj',  it  is  the  rule  of  the  court  not  to  pro- 
ceed further,  and  dismiss  the  bill.  Harpending 
V.  The  Dutch  Church,  16  Peters,  456. 

175.  In  pleading  the  statute  of  limitations  to 
a  bill  in  chancery,  it  is  not  necessary  that  there 
shall  be  an  e.xpress  reference  to  the  statute  of 
the  state  in  which  the  proceeding  is  instituted. 
The  court  is  judicially  bound  to  take  notice  of 
the  statute  of  limitations,  when  the  facts  are 
stated  and  relied  on  as  a  bar  to  further  proceed- 
ings, if  they  are  found  sufficient.     Ibid. 

176.  After  the  lapse  of  twenty  years  from  the 
commencement  of  adverse  possession  of  the  pro- 
perty claimed,  the  defendants  had  a  title  as  un- 
doubted as  if  they  had  produced  a  deed  in  fee 
simple  from  the  true  owners  of  that  date ;  and 
all  inquiry  into  their  title  or  its  incidents  was 
effectually  cut  off.     Ibid. 

177.  The  supreme  court  of  the  United  States 
are  bound  to  conform  to  the  decisions  of  the 
state  court.s,  in  relation  to  the  construction  of  the 
statute  of  limitations  of  the  state  in  which  the 
controversy  has  arisen.  Such  is  the  settled  doc- 
trine of  the  supreme  court.  Cited  Green  v.  Neal, 
6  Peters,  291.     Ibid. 

178.  No  distinction  is  made  by  the  courts  of 
the  state  of  New  York,  as  to  the  application  of 
the  statute  of  limitations,  between  a  religious 
corporation,  claiming  to  hold  under  the  statute 
of  limitations  of  the  state,  in  regard  to  capacity 
to  hold  by  force  of  the  statute;  therefore  none 
can  be  taken  by  the  supreme  court  of  the  United 
Slate^j.     Ihid. 


179.  The  statute  of  New  York  is  in  substance 
the  same  as  that  of  2,1  Jac.  1.  That  such  a  pos- 
session as  is  set  forth  in  the  plea,  in  this  case,  is 
protected  by  the  statute,  has  been  the  settled 
doctrine  of  the  courts  of  that  state  for  more  than 
thirty  years,  if  it  ever  were  doubteil.     Ibid. 

180.  The  second  part  of  the  plea  of  the  de- 
fendants averred,  that  all  the  parts  of  the  lands 
sold  had  been  conveyed,  and  the  moneys  re- 
ceived by  the  defendants  more  than  forty  years 
before  the  plea  was  filed.  This  is  deemed  a 
conclusive  bar.  The  bill  seeks  the  money,  and 
si.v  years  barred  the  relief:  this  being  a  concur 
rent  remedy  with  the  action  of  law.     Ibid. 


181.  An  adverse  possession  for  twenty-one 
years,  under  claim  or  colour  of  title,  merely 
void,  is  a  bar  to  a  recovery  under  an  elder  title 
by  deed,  although  the  adverse  holder  may  have 
had  notice  of  the  deed.  Ewing  v.  Burnet,  8  Pe- 
ters, 41. 

182.  In  a  case  in  which  there  was  a  clear 
adverse  possession  of  the  real  estate  in  contro- 
versy, without  any  acknowledgment  of  a  trust 
in  any  one,  and  no  circumstances  shown  to  over- 
come the  decisive  influence  of  this  adverse  pos- 
session, the  court  held,  that  according  to  the 
established  doctrine  in  courts  of  equity,  inde- 
pendent of  any  legislative  limitations,  it  would 
not  entertain  so  stale  a  demand.  Piatt  v.  Vattier, 
9  Peters,  405. 

183.  A  statute  cannot  bar  for  time  elapsed  be- 
fore its  passage.  Piatt  v.  Vattier  et  al.,  1  M'Lean's 
C.  C.  R.  155. 

184.  But  if  a  reasonable  part  of  the  time  fixed 
for  the  limitation  has  to  run,  at  the  time  the 
statute  is  enacted,  it  will  operate.     Ibid. 

185.  The  statute,  in  Ohio,  does  not  operate 
against  non-residents  of  the  state.     Ibid. 

186.  The  statute  of  limitations  does  not  run 
against  an  established  trust.  Piatt  v.  Oliver  tf 
Williams,  2  M'Lean's  C.  C.  R.  267. 

187.  The  statute  of  limitations  in  Indiana, 
does  not  run  against  non-residents;  but  the  com- 
plainants may  be  barred  by  lapse  of  time. 
Bowman  v.  W'athen,  2  M'Lean's  C.  C.  R.  376. 

PENNSYLVANIA. 

188.  Possession,  for  the  purpose  of  its  being 
protected  by  the  statute  of  limitations,  to  give 
title  must  be  adversar)'.  Kirk  v.  Smith,  ex 
dem.  Penn.,  9  Wheat.  241 ;  5  Cond.  Rep.  597. 

189.  The  eighth  section  of  the  statute  of 
limitations  of  Pennsylvania,  fixes  the  limita- 
tion of  twenty-one  years  as  taking  away  the 
right  of  entry  on  lands ;  and  the  ninth  sectioc 
provides,  that  if  any  person  or  persons,  having 
such  right  or  title,  be  or  shall  be,  at  the  time 
such  right  or  title  first  descended  or  accrued, 
within  the  age  of  twenty-one  years,  femes  co- 
vert, &c.,  then  such  person  or  persons,  and  the 
heir  or  heirs  of  such  person  or  persons  shall  and 
may,  notwithstanding  the  said  twenty-one  years 
be  expired,  bring  his  or  their  action,  or  make  hie 
or  their  entry,  &c.,  within  '.en  years  after  at- 
taining full  age,  &c.  The  defendant  in  erroc 
was  torn  in  1791,  and  was  twenty-one  years  of 
age  in   1812.     An  interest  in  the  property,  fo». 
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which  this  ejeclment  was  biought,  desceiuled 
to  her  in  1799.  Tlie  title  of  the  plaiiiliir  in 
error  commenced  on  the  13th  April,  1805,  under 
deeds  adverse  to  the  title  of  the  defendant  in 
error,  and  all  others  hoKliiig  possession  of  the 
property  under  tlie  same.  On  the  13th  April, 
1826,  twenty-one  years,  prescribed  by  the  sta- 
tute of  limitations  for  a  right  of  entry  against  her 
possession,  expired:  and  the  bar  was  eomplete 
at  that  lime,  as  more  than  ten  years  had  run 
from  the  time  the  defendant  in  error  became  of 
full  age.  This  suit  was  not  commenced  until 
]\lay  1830.  Grcsg  v.  The  Lessee  of  Sayre  and 
Wtfe,  8  Peters,  2^14. 

190.  The  act  of  limitations  does  not  begin  to 
run,  until  the  plaintiff's  lessor  was  ousted,  or 
adversely  kept  out.  Penn's  Lessee  v.  Ingham, 
3  Wash.  C.  C.  R.  90. 

191.  The  meaning  of  the  act  of  the  legislature 
of  Pennsylvania,  of  26th  of  ]\larch,  1785,  sec. 
3,  is  this ;  if,  at  the  time  the  law  passed,  a 
person  was  disseised,  he  was  bound  to  bring  his 
ejectment  within  fifteen  years.  But  if  he  was 
afterwards  disseised,  the  act  of  limitations, 
which  would  begin  to  run,  would  not  be  a  bar  in 
less  than  twenty-one  years.       Jbid. 

192.  The  statute  of  limitations  of  Pennsylva- 
nia, is  substantially  the  same,  as  that  of  21st 
James  I.  ch.  16.  The  limitation  begins  to  run 
from  the  time  of  actual  adverse  possession,  and 
not  before.  Lessee  of  Potts  v.  Gilbert,  3  Wash.  C. 
C.  R.  475. 

193.  Adverse  possession  must  continue  in 
point  of  locality,  during  the  twenty-one  years. 
A  possession  of  part  of  a  tract  of  land,  short  of 
twenty-one  years,  cannot  be  joined  to  a  posses- 
sion of  another  part,  so  as  to  make  up  the  period. 
The  possession  of  difTerent  intruders  in  succes- 
sion, upon  the  same  part  of  the  tract,  cannot  be 
added  together  by  the  last  intruder,  so  as  to 
make  up  twenty-one  years  of  adverse  possession 
against  the  real  owner.     Ibid. 

194.  The  possession  of  the  disseisor,  to  bar 
the  plaintiff,  can  never  extend  beyond  the  limits 
of  the  particular  spot  upon  which  he  is  seated; 
and  the  legal  possession  of  the  owner  continues 
unaffected  as  to  the  residue  of  the  tract,  by 
such  tortious  possession;  and  his  legal  posses- 
sion revives  the  moment  the  intruder  quits  the 
part  of  the  tract  he  may  have  occupied.     Ibid. 

195.  A  sale,  by  one  intruder  to  another, 
without  an  e.xact  definition  of  the  property  con- 
veyed, will  not  aid  the  purchaser  in  establishing 
a  continued  adverse  possession.  Semble,  that  an 
intruder,  who  has  not  had  twenty-one  years' 
possession,  has  no  title  to  convey.     Ibid. 

196.  The  same  length  of  possession  in  the 
plaintiff  in  ejectment,  which  in  the  defendant 
would  amount  to  a  bar,  is  in  the  plaintiff  a  suffi- 
cient title  for  him  to  recover  on.  To  avoid  the 
force  of  it,  the  other  side  must  prove  that  he 
brought  suit  or  made  an  actual  entry  on  the 
land,  within  the  time  the  law  prescribes.  Les- 
see of  Holtzapple  and  Wife  v.  Phillebaum,  4  Wash. 
C.  C.  R.  356. 

197.  The  plaintiff's  adverse  possession  com- 
menced in  1778 ;  defendant's  ancestor  died  in 
in   1777,  leaving  the  defendant  a  minor,  who 


came  of  age  in  1793,  but  did  not  bring  the  eject 
ment  upon  which  he  recovereil  the  possession 
till  the  year  1805,  which  was  too  late;  the  act 
of  limitations  of  1785  requiring  the  action  to  be 
brought  within  ten  years  after  the  disability 
removed.     Ibid. 

198.  To  avoid  the  bar  of  the  statute  of  limita- 
tions, in  ejectment,  by  entry,  the  opposite  party 
must  prove  that  he  made  the  entry  with  intent 
to  claim  the  possession,  and  that  he  did  some 
act  indicative  of  such  intention,  or  that  he  de- 
clared he  did  enter  for  the  purpose  of  claiming 
or  taking  possession.     Ibid. 

199.  Proof  that  the  party  claiming  the  land 
'•'attended  every  year  on  the  land,  prosecuting 
and  claiming  his  title  to  it,  that  the  witness  was 
with  him  every  year  on  the  land,  but  could  not 
remember  what  he  said  when  he  was  there,"  is 
not  sufficient  evidence  of  a  legal  entry  to  avoid 
the  statute  of  limitations.     Ibid. 

RHODE    ISLAND. 

200.  A  mere  statute  of  limitations,  barring 
actions  in  the  realty,  after  a  reasonable  time, 
under  the  exercise  of  legislative  discretion,  is 
constitutional.  Society,  Sfc.  v.  Wheeler,  2  Gailis. 
C.  C.  R.  141. 

201.  Actions  of  formedon  are  within  the  sta- 
tutes of  limitations  of  Rhode  Island,  for  quieting 
possessions;  and  twenty  years'  possession,  under 
that  statute,  is  a  good  bar.  Inman  v.  Barnes,  2 
Gailis.  C.  C'.  R.  315. 

202.  A  formedon  in  the  descerder  is  not 
within  the  proviso  of  the  statute  of  possessions 
of  Rhode  Island.     Ibid. 

203.  A  owns  an  upper  mill,  and  B  a  lower 
mill,  on  the  same  stream,  with  a  dam  of  a  height 
which  obstructs  the  free  use  of  the  upper  mill; 
B  lowers  his  dam  two  feet,  and  allows  it  to 
remain  in  that  state  thirty-eight  years;  and 
during  that  period  the  upper  mill  is  free  of  ob- 
struction. B  sells  the  lower  mill  to  A,  who 
afterwards  sells  the  lower  mill  to  C.  Held,  (hat 
by  the  lapse  of  time  and  the  unity  of  possession, 
the  right  of  raising  the  dam  two  feet  was  gone ; 
and  that  the  upper  mill  had  a  right  to  the  use  of 
the  water  without  back  flowing.  Hazard  v. 
Robinson,  3  Mason's  C.  C.  R.  272. 

SOUTH    CAROLINA. 

204.  If  no  length  of  time  would  protect  a  pos- 
session originally  acquired  under  a  lease,  it 
would  be  productive  of  evils  truly  alarming,  and 
the  court  must  be  convinced  beyond  a  doubt 
that  the  law  is  so  settled,  before  it  would  give 
any  sanction  to  such  a  doctrine  ;  and  this  is  not 
the  case  upon  authorities.  Willison  v.  Watkiiis,  3 
Peters,  51. 

205.  In  no  instance  has  the  principle  of  law 
which  protects  the  relations  between  landlord 
and  tenant  been  carried  so  far  as  in  this  case, 
which  presents  a  disclaimer  by  a  tenant  with  the 
knowledge  of  his  landlord,  and  an  unbroken 
possession  afterwards  for  such  a  length  of  time, 
that  the  act  of  limitations  has  run  out  four  times, 
before  he  has  done  any  act  to  assert  his  right  to 
the  land.     Ibid.  48. 

206.  It  would  be  quite  a  new  principle  in  the 
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law  of  ejectment  and  Jimitations,  that  the  inten- 
tion to  assert  the  right  was  equivalent  to  its 
being  actual])'  clone.  It  is  settled  law,  that  an 
entry  on  land  by  one  having  the  right,  has  the 
same  effect  in  arresting  the  progress  of  limita- 
tion as  a  suit ;  but  it  cannot  be  sustained  as  a 
legal  proposition,  that  an  entry  by  one,  having 
no  right,  is  of  any  avail.  Henderson  and  Wife  v. 
Griffin,  5  Peters,  151. 

TENNESSEE. 

207.  Under  the  act  of  the  legislature  of  Ten- 
nessee, passed  ni  1797,  to  explain  an  act  of  the 
legislature  of  North  Carolina  of  1715,  a  posses- 
sion of  seven  years  is  a  bar  only  when  held  un- 
der grant,  or  a  deed  founded  on  a  grant.  Pat- 
tori's  Lessee  v.  Boston,  1  Wheat.  476 ;  3  Cond. 
Rep.  631. 

208.  The  act  of  assembly  vesting  lands  in  the 
trustees  of  the  town  of  Nashville,  is  a  grant  of 
those  lands;  and  when  the  defendant  showed 
no  title  under  that  or  any  other  grant,  his  pos- 
session of  seven  years  was  held  insufficient  to 
protect  his  title,  or  bar  that  of  the  plaintiff  un- 
3er  that  grant.     Ibid. 

209.  Where  the  plaintiff  in  ejectment  claimed 
title  to  lands  in  the  state  of  Tennessee,  under  a 
grant  from  said  state,  dated  the  26th  of  April, 
1809,  founded  on  an  entry  made  in  the  entry 
taker's  office  of  Washington  county,  dated  the 
2d  of  January,  1779,  in  the  name  of  J.  M-Dow- 
ell,  on  which  a  warrant  issued  on  the  17th  of 
May,  1779,  to  the  plaintiff,  as  the  assignee  of  J. 
M'Dowell,  and  the  defendants  claimed  under  a 
grant  from  the  said  state  of  North  Carolina, 
dated  the  9th  of  August,  1787;  it  was  deter- 
mined that  the  prior  entry  might  be  attached  to 
a  junior  grant  so  as  to  overreach  an  elder  grant : 
and  that  a  survey  having  been  made,  and  a  grant 
issued  upon  M'Dowell's  entry,  in  the  name  of 
the  plaintiff,  calling  him  assignee  of  M'Dowell, 
was  prima  facie  evidence  that  the  entry  was  the 
plaintiff's  property ;  and  that  a  warrant  is  suffi- 
ciently certain  to  be  sustained,  if  the  objects 
called  for  are  identified  by  the  testimony,  or  un- 
less the  calls  would  equally  well  suit  more  than 
one  place.  Ross  If  Morrison  v.  Read,  1  Wheat. 
482:  3  Cond.  Rep.  634. 

210.  Under  the  statute  of  limitations  of  Ten- 
nessee, the  running  of  the  statute  can  only  be 
stopped  by  actual  suit,  if  the  party  claiming  un- 
der it  has  peaceable  posse.«sion  for  seven  years. 
But  such  a  possession  cannot  exist  if  the  party 
having  the  better  right  takes  actual  possession 
in  pursuance  of  his  right.  AJClung  v.  Ross,  5 
Wheat.  116;  4  Cond.  Rep.  603. 

211.  One  tenant  in  common  may  oust  his  co- 
tenant,  and  hold  in  severalty  :  but  a  silent  pos- 
session, unaccompanied  by  an  act  amounting  to 
an  ouster;  or  giving  notice  to  the  co-tenant  that 
his  possession  is  adverse;  cannot  be  construed 
into  an  adverse  possession.     Ibid 

212.  The  statute  of  limitations  of  Tennessee 
does  not,  like  other  statutes  of  limitation,  pro- 
tect a  mere  naked  possession,  but  its  operation 
is  limited  to  a  possession  acquired  and  held  un- 
der a  grant,  or  a  deed  founded  on  a  grant.    Ibid. 

213.  The  statute  of  limitations  is  intended, 
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not  for  the  punishment  of  those  who  neglect  to 
assert  their  rights,  but  for  the  protection  of  those 
who  have  remained  in  possession  under  a  title 
supposed  to  be  good.  M^Iverv.  Ragan,  2  Wheat. 
25;  4  Cond.  Rep.  13. 

214.  Where  the  defendant  in  ejectment  for 
lands  in  North  Carolina)  has  been  in  possession 
under  title  in  himself  and  those  under  whom  he 
claims  for  a  period  of  seven  years  and  upwards, 
such  possession  is,  by  the  statute  of  limitations 
of  that  state,  a  conclusive  legal  bar  against  the 
action  by  an  adverse  claimant,  unless  such 
claimant  being  himself  by  positive  proof  within 
some  of  the  disabilities  provided  for  by  that  sta- 
tute. In  the  absence  of  such  proof,  the  title 
shown  by  the  party  in  possession  is  so  complete, 
as  to  prove  in  an  action  upon  a  covenant  against 
incumbrances,  that  a  recovery  obtained  by  the 
adverse  claimant,  was  not  by  a  paramount  legal 
title.  Somcrville's  ExWs  v.  Hamilton,  4  Wheat. 
230;  4  Cond.  Rep.  436. 

215.  By  the  statute  of  limitations  of  Tennes- 
see, of  1797,  a  possession  of  seven  years  is  a 
protection  only  when  held  under  a  grant,  or  un- 
der mesne  conveyances  which  connect  it  with  a 
grant.  Walker  v.  Turner,  9  Wheat.  541 ;  5  Cond. 
Rep.  668. 

216.  A  possession  of  seven  years  under  a 
?Jieriff 's  deed,  which  is  void  for  want  of  juris- 
diction in  the  court  under  whose  judgment  the 
sale  took  place,  will  not  be  protected  by  this  sta- 
tute.    Ibid. 

217.  Under  the  statute  of  limitations  of  Ten- 
nessee, of  1797,  ch.  43,  sect.  4,  peaceable  and 
uninterrupted  possession,  claiming  to  hold  the 
land  adverse  to  the  claims  of  all  other  persons, 
for  seven  years,  under  a  grant,  or  deed  of  con- 
veyance founded  upon  a  grant,  gives  a  complete 
title  to  the  person  who  has  the  possession. 
Piles  v.  Bouldin,  11  Wheat.  325;  6  Cond.  Rep 
330. 

218.  Under  the  statute  of  limitations  of  Ten 
nessee,  of  1797,  a  possession  of  seven  years  is  a 
protection  only  when  held  under  a  grant,  or  un- 
der valid  mesne  conveyances,  or  a  paper  title, 
which  are  legally  or  equitably  connected  with  a 
grant;  and  a  void  deed  is  not  such  a  conveyance 
as  that  a  possession  under  it  will  be  protected 
by  the  statute  of  limitations.  Lessee  of  Powell 
V.  Harman,  2  Peters,  241. 

219.  In  Tennessee,  a  naked  possession  by  a 
mere  trespasser,  for  the  term  of  seven  years, 
will  not,  under  the  acts  of  1715  and  1797,  bar  a 
recovery  by  the  original  legal  owner.  Pattonh 
Lessee  v.  Hynes,  1  Cooke,  356. 

220.  The  construction  of  the  two  statutes  of 
limitations  of  Tennessee,  was  never  considered 
as  finally  settled  until  1828,  when  the  case  of 
Gray  and  Reeder  v.  Darby's  Lessee,  was  de- 
cided. In  that  case  it  has  been  adjudged  that 
it  is  not  necessary,  to  entitle  an  individual  to  the 
benefit  of  the  statutes,  that  he  should  show  a 
connected  title,  either  legal  or  equitable.  That 
if  he  prove  an  adverse  possession,  under  a  deed, 
of  seven  years  before  suit  is  brought,  and  show 
that  the  land  has  been  granted,  he  brings  him- 
self within  the  statutes.  Since  this  decision, 
the  law  has  been  considered  settled  in  Tennes- 
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Bee,  and  there  has  been  so  general  an  acquies- 
cence in  all  the  courts  of  the  state,  that  the  point 
is  not  now  raised  or  discussed.  As  it  appears  to 
the  supreme  court,  that  the  construction  of  the 
statutes  of  limitations  of  Tennessee  is  now  well 
settleil,  ditTerent  from  what  was  supposed  to  be 
the  rule  at  the  time  this  court  decided  the  case 
of  Patlon's  Lessee  c.  Easton,  and  the  case  of 
Powell's  Lessee  i-.  Green ;  and  as  the  instruc- 
tions of  the  circuit  court  of  Tennessee  were  gov- 
erned by  these  decisions,  and  not  by  the  settled 
law  of  the  state,  the  judgment  must  be  reversed, 
and  the  cause  remanded  for  further  proceedings. 
Green  v.  Tke  Lessee  of  Ncal,  6  Peters,  291. 

221.  Statutes  of  limitations  are  applied  by 
courts  of  equity,  in  all  case.s  where  at  law  they 
might  be  pleaded.  At  law,  to  make  the  statute 
a  bar,  there  must  be  an  adverse  possession ;  and 
by  analogy  a  court  of  equity,  in  a  similar  case, 
will  hold  the  statute  to  be  a  good  bar.  But  the 
statute  insisted  on  as  a  bar  in  this  case,  does  not 
depend  upon  possession.  It  bars  a  creditor  who 
does  not  sue  the  heir  within  seven  years.  There 
can  be  no  doubt,  that  the  statute  applies,  where 
a  creditor  seeks  to  make  the  heir  liable  for  the 
debt  of  his  ancestor,  on  the  ground  that  either 
personal  or  real  property  descended  to  him. 
And  this  appears  to  be  the  decision  of  the  su- 
preme court  of  Tennessee,  on  the  statute.  There 
is  nothing  in  their  decisions  referred  to,  which 
show  that  they  have  given  efTect  to  the  statute 
beyond  this.  By  the  statute  of  1819,  which  is 
wholly  different  in  its  language  from  the  act  of 
1815.  a  bar  is  created,  indiscriminately,  to  suits 
in  equity,  as  well  as  at  law.  The  statutes  do 
not  apply  to  this  case.  Couhon  v.  Walton,  11 
Peters,  62. 


222.  If  the  legislature  were  to  pass  an  act  of 
limitations,  by  which  all  actions  of  past  dissei- 
sins were  to  be  barred,  without  any  allowance 
of  time  for  the  commencement  thereof  in  fu- 
ture, it  would  be  difficult  to  support  its  constitu- 
tionality; for  it  would  be  completely  retrospec- 
tive on  vested  rights.  Society  for  Propagating 
the  Gospel  v.  Wheeler,  2  Gallis.  C.  C.  R.  141. 

223.  The  statutes  of  limitation  of  Vermont  in- 
terpose no  bar  to  the  institution  by  the  Society 
for  the  Propagation  of  the  Gospel,  &c.,  of  an 
action  for  the  recovery  of  land  granted  by  the 
charter  of  the  town  of  Pawlet.  Society  for  the 
Propagation  of  the  Gospel,  fyc,  v.  The  Town  of 
Paudet,  ifc,  4  Peters,  480.' 

224.  The  act  of  the  legislature  of  Vermont, 
which  prohibits  the  recovery  of  mesne  profits  in 
certain  cases,  applies  to  the  claims  to  such  pro- 
fits by  the  plaintifTs  in  this  suit-  and  the  provi- 
sions of  the  treaty  of  peace  of  1783,  and  those 
of  the  treaty  with  Great  Britain  in  1794,  do  not 
interfere  with  the  provisions  of  that  act.  The 
law  has  prescribed  the  restrictions  under  which 
mesne  profits  shall  be  recovered,  and  these  re- 
strictions are  obligatory  on  the  citizens  of  the 
state.  The  plaintiffs  take  the  benefit  of  the  sta- 
tute remedy  to  recover  their  right  to  the  land  ; 
and  they  must  take  the  remedy  with  all  the  sta- 
tute restrictions.     Ibid. 


225.  The  construction  by  the  supreme  court 
of  a  state  is  followed  by  the  federal  courts  as  a 
rule  of  decision.  Lessee  of  Ncal  v.  Green  et  al., 
1  M" Lean's  C.  C.  K.  20. 

22(3.  And  if  the  construction  be  changed  by 
the  courts  of  the  states,  as  there  should  be  but 
one  rule  of  property  in  a  state,  the  new  construc- 
tion must  be  followed.     Ibid. 

227.  A  frauilulent  title  may  be  protected  by 
the  statute  of  limitations,  from  the  time  the 
fraud  was  discovered.  Mitchell  v.  Thompson  ^ 
Williams,  1  INLLean's  C.  C.  R.  104. 

228.  Courts  in  England  are  more  favourable 
to  the  policy  of  statutes  of  limitations  now  than 
formerly.     Ibid. 

229.  The  statute  of  limitations  does  not  ope- 
rate in  favour  of  a  trustee.  Waltons  arid  Payne's 
Heirs  v.  Coulson,  1  M'Lean's  C.  C.  R.  132. 

VIRGINIA    AND    THE    DISTRICT    OF    COLUMBIA. 

230.  District  of  Columbia. — In  order  to  avoid 
the  plea  of  the  statute  of  limitations  to  an  action 
by  joint  tenants,  it  is  necessary  to  show  that  all 
the  plaintiffs  were  under  a  disabihty  to  sue. 
When  once  the  statute  runs  against  one  of  two 
parties  entitled  to  a  joint  action,  it  operates  as  a 
bar  to  such  joint  action.  Marsteller  et  al.  v. 
M-Clean,  7  Cranch,  156;  2  Cond.  Rep.  453. 

231.  Although  the  court  is  not  willing  to  ex- 
tend the  effect  of  casual  or  accidental  expres- 
sions, further  than  it  has  been  to  take  a  case  out 
of  the  statute ;  and  although  the  court  may  be 
of  opinion  that  the  cases  on  that  point  have  gone 
too  far,  yet  the  recital  in  a  deed  is  not  a  casual 
or  accidental  expression.  King  v.  Riddle,  7 
Cranch,  168;   1  Cond.  Rep.  459. 

232.  In  the  construction  of  the  proviso  of  the 
act  of  limitations,  exempting  persons  under  cer- 
tain enumerated  disabilities  from  the  operation 
of  the  act,  who  laboured  under  the  disability  at 
the  time  such  right  or  title  accrued  ;  a  subse- 
quent disability  cannot  be  tacked  to  one  existing  • 
at  the  time,  though  both  occurring  in  the  same 
person,  to  prevent  the  statute  from  attaching. 
Doe,  dem.  Lewis  et  al.  v.  Barksdale,  2  Brockenb. 
C.  C.  R.  436. 

233.  Where  there  are  several  co-heirs,  lessors 
of  the  plaintiff  in  an  action  of  ejectment,  and 
joint  and  several  demises  are  laid  in  the  decla- 
ration, and  one  of  the  co-heirs  who  labours  uiuler 
no  disability,  fails  to  bring  his  action  within  the 
time  limited  by  law,  though  his  right  to  recovery 
will  be  debarred  by  the  act,  it  will  not  affect  his 
co-heirs  who  were  under  disability.  The  pro- 
viso of  the  act  is  personal,  and  applies  to  all 
those  who  labour  under  any  of  the  enumerated 
disabilities.     Ibid. 

234.  The  statutes  of  limitations  cf  Virginia 
do  not  allow  cumulative  disabilities  to  prevent 
their  operation.  The  party  claiming  the  benefit 
of  the  proviso  in  favour  of  infants,  feme  coverts. 
Sec,  may  avail  himself  only  of  the  disability 
existing  when  the  right  of  action  accrued.  3Icr' 
cer's  Lessee  v.  Sclden,  17  Peters,  61. 

4.  Limitation  of  Actions  on  Merchants'  Accounts. 

235.  In  the  statute  of  limitations,  the  e.xcep- 
tion  in  favour  of  merchants'  accounts  applies  as 
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■well  to  actions  of  assumpsit  as  to  actions  of  ac- 
count. It  extends  to  all  accounts  current  which 
concern  the  trade  of  merchandise.  Mandeville 
et  al.  V.  Wilson^  5  Cranch,  15;  2  Cond.  Rep. 
175. 

236.  An  account  closed  by  the  cessation  of 
dealings  between  the  parties,  is  not  an  account 
stated.  It  is  not  necessary  that  any  of  the  items 
should  have  been  charged  within  the  five  years, 
nor  that  the  declaration  should  aver  the  money 
to  be  due  upon  an  open  account  between  mer- 
chants.    Ibid. 

237.  Where  the  cause  of  action  arose  on  a  bill 
of  lading,  and  a  contract  was  endorsed  on  it  that 
the  owners  of  the  ship  should  have,  as  freight, 
one-half  of  the  nett  proceeds  of  the  cargo,  the 
exception  of  the  statute  of  limitations  of  the 
state  of  Maine  in  favour  of  accounts  which  con- 
cern the  trade  of  merchandise  between  mer- 
chant and  merchant,  does  not  apply.  Spring 
and  others  v.  Gray^s  Exhs,  6  Peters,  151. 

238.  The  case  presented  by  the  exception  is 
not  every  transaction  between  merchant  and 
merchant;  not  every  account  which  might  exist 
between  them;  but  it  must  concern  the  trade  of 
merchandise.  It  is  not  an  exemption  from  the 
act,  attached  to  the  merchant  merely  as  a  per- 
sonal privilege,  but  an  exemption  which  is  con- 
ferred on  the  business  as  well  as  on  the  per.«;ons 
between  whom  that  business  is  carried  on.  The 
accounts  must  concern  the  trade  of  merchan- 
dise; and  the  trade  must  be,  not  an  ordinary 
traffic  between  a  merchant  and  any  ordinary 
customer,  but  between  merchant  and  merchant. 
Ibid. 

239.  The  trade  of  merchandise,  which  can 
present  an  account  protected  by  the  exception, 
must  be  not  only  between  merchant  and  mer- 
chant, but  between  the  plaintiff  and  defendant. 
The  account,  the  business  of  merchandise  which 
produces  it,  must  be  between  them.     Ibid. 

240.  The  accounts  between  merchants,  and 
which  concern  the  trade  of  merchandise,  ex- 
cepted from  the  operation  of  the  statute  of  limi- 
tations of  Maine,  depend  on  the  nature  and  cha- 
racter of  the  transaction,  and  not  on  the  books 
in  which  either  party  may  choose  to  enter  a  me- 
morandum or  statement  of  it.  The  English  and 
American  cases  do  not  oppose  this  construction 
of  the  words  of  the  statute ;  and  the  American 
cases,  as  far  as  they  go,  are  in  favour  of  it.  Ibid. 

241.  No  principle  of  law  is  better  settled,  than 
that  to  bring  a  case  within  the  exception  of  mer- 
chandise accounts  between  merchant  and  mer- 
chant, in  the  statute  of  limitations,  there  must 
be  an  account;  and  that,  an  account  open  or 
current;  that  it  must  be  a  direct  concern  of 
trade;  that  liquidated  demands  on  bills  and 
notes,  which  are  only  traced  up  to  the  trade  or 
merchandise,  are  too  remote  to  come  within  this 
description.  But  when  the  account  is  stated  be- 
tweeii  the  parties,  or  when  any  thing  shall  have 
been  done  by  them,  which,  by  their  implied  ad- 


mission, is  equivalent  to  a  settlement,  it  has 
then  become  an  ascertained  debt.  Where  there 
is  a  settled  account,  that  becomes  the  cause  of 
action,  and  not  the  original  account,  although  it 
grew  out  of  an  account  between  merchant  and 
merchant,  their  factors  or  servants.  Toland  v. 
Sprague,  12  Peters,  300. 

242.  T.  shipped  a  quantity  of  merchandise  by 
P.  to  Gibraltar,  who,  on  arriving  there,  placed 
the  goods  in  the  hands  of  S.,  and  received  ad- 
vances from  S.  upon  them.  In  1825,  S.  sold  the 
goods,  and  transmitted  an  account  of  sales  of 
the  merchandise  received  from  P.,  to  T.,  who  re- 
ceived it  in  September,  1825,  stating  the  balance 
of  the  proceeds  to  be  two  thousand  five  hundred 
and  seventy-eight  dollars.  T.,  in  1825,  wrote  to 
S.,  directing  him  to  remit  the  amount  to  him, 
deducting  one  thousand  dollars,  which  had  been 
advanced  by  S.  on  the  goods,  and  which  had 
been  remitted  by  P.  to  T.  S.  refused  to  make 
the  remittance,  alleging  that  P.  was  largely  in- 
debted to  him.  No  suit  was  instituted  against 
S.  until  August,  1834.  The  account  was  a  stated 
account,  and  the  statute  of  limitations  applied 
to  it.     Ibid. 

243.  The  mere  rendering  an  account  does  not 
make  it  a  stated  account;  but  if  the  other  party 
receives  it,  admits  the  correctness  of  the  items, 
claims  the  balance  or  offers  to  pay  it,  as  it  may 
be  in  his  favour  or  against  him,  then  it  becomes 
a  stated  account.  It  is  not  at  all  important  that 
the  account  was  not  made  out  between  t-he 
plaintiff  and  the  defendant:  the  plaintiff  having 
received  it,  having  made  no  complaint  as  to  the 
items  or  the  balance;  but,  on  the  contrary,  hav- 
ing claimed  that  balance,  thereby  adopted  it, 
and  by  his  own  act  treated  it  as  a  stated  account. 
Ibid. 

244.  T.  shipped  merchandise  consigned  to  P. 
as  supercargo ;  P.  put  the  goods  into  the  hands 
of  S.,  a  merchant  of  Gibraltar,  as  the  merchan- 
dise of  T.,  and  received  an  advance  upon  them. 
S.  having  sold  the  merchandise,  rendered  an  ac- 
count of  sales,  stating  the  sales  to  have  been 
made  by  order  of  P.,  and  crediting  the  proceeds 
in  account  with  P.  The  account  came  into  the 
hands  of  T.  in  1825,  and  he  claimed  the  balance 
of  the  proceeds  from  S.,  deducting  the  advance 
made  by  S.  to  P.,  and  payment  of  the  same  was 
refused  by  P.  Held,  that  as  T.  had  a  right,  in 
1825,  to  call  on  S.  to  account,  and  as  no  suit  was 
instituted  against  S.  until  1834  ;  S.  having  always 
denied  his  liability  to  T.  for  the  amount  of  the 
sales,  from  the  time  of  the  demand,  the  statute 
of  limitations  was  a  bar  to  an  action  to  recover 
the  amount  from  S.     Ibid. 

245.  A  special  contract  between  the  ship- 
owner and  the  shipper  of  goods  to  receive  half 
profits  in  lieu  of  freight  on  the  shipment  for  a 
foreign  voyage,  is  not  a  case  of  merchants'  ac- 
ceunts,  within  the  e.vception  of  the  statute  of 
limitations.  Spring  v.  Gray,  5  Mason's  C.  C.  K. 
505. 
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LOCATOR. 

1.  The  locator  of  mililnry  laiul  having  made 
the  entry,  ami  entered  ujnm  the  land,  makinjx 
valuable  improvements,  may  claim  the  usual 
part  given  to  a  locator,  if  the  warrant  has  not 
been  leirally  assigned.  Ware's  Ilcirs  v.  Brush, 
1  MLean's  C.  C.  R.  533. 

2.  And  under  such  circumstances  the  locator's 
pait  will  be  laid  ofl'  so  as  to  include  improve- 
ments.    Ibid. 


LOTTERY. 

1.  The  act  of  congress,  of  INlay  4th,  1812, 
further  to  amend  the  charter  of  the  city  of 
Washington,  which  provides,  section  6,  that  the 
corporation  of  the  city  shall  be  empowered,  for 
certain  purposes  and  under  certain  restrictions, 
to  authorize  the  drawing  of  lotteries,  does  not 
extend  to  authorize  the  corporation  to  force  the 
sale  of  the  tickets  in  such  lottery,  in  states 
where  such  sale  may  be  prohibited  by  the  state 
laws.  Cohens  v.  Virginia^  6  Wheat.  264 ;  5 
Cond.  Rep.  90. 

2.  The  scheme  of  a  lottery  contained  a  sta- 
tionary prize  for  the  first  drawn  number  on  each 
of  twelve  days,  during  which  the  drawing  was 
to  continue,  and  the  first  drawn  number  on  the 
tenth  day  was  entitled  to  thirty  thousand  dollars, 
payable  in  part  by  three  hundred  tickets,  from 
No.  501  to  No.  800,  inclusive.  No.  623,  one  of 
the  three  hundred  tickets,  was  drawn  first  on  the 
tenth  day,  and  decided  to  be  entitled  to  the 
prize  of  thirty  thousand  dollars.  After  the  draw- 
ing of  the  day  was  concluded,  the  managers  re- 
versed this  decision,  and  awarded  the  prize  to 
No.  4760.  which  was  the  second  drawn  number, 
and  had  drawn  a  prize  of  twenty-five  dollars, 
which  they  decreed  to  No.  623.  On  the  last 
day,  It  was  discovered  that  the  wheel  of  blanks 
and  prizes  contained  one  blank  less  than  ought 
to  have  been  put  in  it.  and  to  remedy  this  mis- 
take, an  additional  blank  was  thrown  in  by 
agreement  between  the  plaintiffs,  who  were  the 
managers,  and  the  defendant,  who  was  the  pur- 
chaser of  the  scheme.  Held,  that  these  acts 
did  not  invalidate  the  drawing,  the  transactions 
being  throughout  perfectly  fan,  and  the  errors, 
if  anv;  unintentional  and  unimportant.  Brent  et 
al.  V.  Davis,  10  Wheat.  395;  6  Cond.  Rep.  156. 

3.  Where  the  manager  of  a  lottery,  drawn  in 
pursuance  of  an  ordinance  of  the  corporation  of 
vVashington,  gave  a  bond  to  the  corporation, 
conditioned  "truly  and  impartially  to  execute 
the  duty  vested  in  him  by  the  ordinance:" 
Held,  that  the  person  entitled  to  a  prize  ticket 
had  no  right  to  bring  a  suit  for  the  prize  against 
the  manager,  upon  his  bond,  in  the  name  of  the 
corporation,  without  its  consent.  Corporation  of 
Washinston  v.  Young,  10  Wheat.  406:  6  Cond 
Rep.  163. 

4.  Under  the  act  of  New  Jersey,  of  February 
IStij,  1797,  all  lotteries  are  prohibited,  and  all 
conveyances  of  real  and  personal  estate,  made 


in  pursuance  of  lotteries,  are  invalid,  whether 
such  lotteries  are  erected  and  drawn  within  or 
without  the  state  of  New  Jersey,  and  whether 
tlte  parties  are  or  are  not  citizens  of  that  slate; 
anil  a  conveyance  made  by  one  citizen  of  I'eim- 
sylvania  to  another,  of  land  in  New  Jersey,  in 
pursuance  of  a  lottery,  made  and  drawn  in  Penn- 
sylvania, conveys  no  interest  in  such  lands. 
Lessee  of  Ridstvay  v.  Underwood,  4  VVash.C.  C. 
R.  129. 

5.  R.  G.  agreed  with  the  managers  of  a  lot- 
tery to  take  two  thousand  five  hundred  tickets, 
giving  approved  security  on  the  delivery  of  the 
tickets,  which  were  specified  in  a  schedule,  and 
deposited  in  books  of  one  hundred  tickets  each, 
thirteen  of  which  books  were  received  and  paid 
for  by  him,  and  the  remaining  twelve  were  su- 
perscribed by  him,  with  his  name  in  his  own 
hand-writing,  and  endorsed  by  the  agent  of  the 
managers,  "purchased  and  to  be  taken  by  Ro- 
bert Gray,"  and  on  the  envelope  covering  the 
whole,  "Robert  Gray,  twelve  books."  On  the 
second  day's  drawing  of  the  lottery  one  of  the 
last  designated  tickets  was  drawn  a  prize  of 
twenty  thousand  dollars,  and  between  the  third 
and  fourth  day's  drawing,  R.  G.  tendered  suffi- 
cient security,  and  demanded  the  last  one  thou- 
sand two  hundred  tickets:  and  the  managers  re- 
fused to  deliver  the  prize  ticket.  It  was  held, 
that  the  property  in  the  tickets  changed  when 
the  selection  was  made  and  assented  to,  and 
that  they  remained  in  the  jrossession  of  the  ven- 
dors merely  as  collateral  security;  and  that  the 
vendee  was  entitled  to  recover  the  amount  of 
the  prize.  Such  contract  was  entire,  and  not 
divisible.  Thompson  v.  Gray,  1  Wheat.  78  j  3 
Cond.  Rep.  490. 

6.  The  plaintiff  was  the  owner  of  a  half  ticket 
in  "the  fifth  class  of  the  National  Lottery," 
authorized  by  the  charter  granted  by  congress  to 
the  city  of  Washington.  The  number  of  the 
original  ticket  was  5591,  which  drew  a  prize  of 
twenty-five  thousand  dollars.  The  whole  ticket 
was  in  the  hands  of  Gillespie,  to  whom  all  the 
tickets  in  the  lottery  had  been  sold  by  the  cor- 
poration of  Washington;  and  his  agent  issued 
the  half  ticket,  which  was  signed  by  him  as  the 
agent  of  Gillespie,  the  purchaser  of  all  the  tickets 
in  the  lottery.  After  the  drawing  of  the  prize, 
and  before  notice  of  the  interest  of  any  other 
person  in  the  ticket  No.  5591,  Gillespie  returned 
the  original  ticket  to  the  managers,  or  commis- 
sioners of  the  lottery,  and  the  agents  of  the  cor- 
poration ;  and  received  back  from  the  corpora- 
tion an  equivalent  to  the  value  of  the  prize 
drawn  by  it,  in  securities  deposited  by  him  with 
the  corporation  for  the  payment  of  the  prizes  in 
the  lottery.  Held,  that  the  corporation  of  Wash- 
ington were  not  liable  for  the  payment  of  half 
of  the  prize  drawn  by  ticket  No.  5591,  to  the 
owner  of  the  ticket.  Shankland  v.  The  Corpora 
tion  of  Washington,5  Peters,  390. 

7.  The  purchaser  of  tickets  in  a  lottery, 
authorized  by  an  act  of  congress,  has  a  right  to 
sell  any  portion  of  such  ticket,  less  than  the 
whole.  The  party  to  whom  the  sale  has  been 
made  would  thus  become  the  joint  owner  of  the 
ticket  thus  divided ;  but  not  a  joint  owner  by 
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virtue  of  a  contract  with  the  corporation  of 
Washington,  but  wiih  the  purchaser  in  his  own 
right,  and  on  his  o\\  ii  account.  The  corporation 
promise  to  pay  the  whole  prize  to  the  possessor 
of  the  whole  ticket,  but  there  is  no  promise  on 
the  face  of  the  whole  ticket  that  the  corporation 
will  pay  any  portion  of  a  prize  to  any  subholder 
of  a  share  J  and  it  is  not  in  the  power  of  a  party, 
merely  by  his  own  acts,  to  split  up  a  contract 
into  fragments,  and  to  make  the  promissor  liable 
to  every  holder  of  a  fragment  for  a  share.   Ibid. 


LOUISIANA  TREATY. 

1.  By  the  treaty  of  St.  Ildefonso,  made  on  the 
1st  of  October.  1800,  Spain  ceded  Louisiana  to 
France  ;  and  France,  by  the  treaty  of  Paris, 
signed  the  30th  of  April,  1803,  ceded  it  to  the 
United  States.  Under  this  treaty,  the  United 
States  claimed  the  countries  between  the  Iber- 
ville and  the  Perdido.  Spain  contended  that 
her  cession  to  France  comprehended  only  that 
territory,  which,  at  the  time  of  the  cession,  was 
denominated  Louisiana,  consisting  of  the  island 
of  New  Orleans,  and  the  country  which  had 
been  originally  ceded  to  her  by  France,  west  of 
the  Mississippi.  The  land  claimed  by  the  plain- 
tiffs in  error,  under  a  grant  from  the  crown  of 
Spain,  made  after  the  treaty  of  St.  Ildefonso, 
lies  within  the  disputed  territory;  and  this  case 
presents  the  question,  to  whom  did  the  country 
between  the  Iberville  and  the  Perdido  belong 
after  the  treaty  of  St.  Ildefonso?  Had  France 
and  Spain  agreed  upon  the  boundaries  of  the  re- 
troceded  territory,  before  Louisiana  was  acquired 
by  the  United  States,  that  agreement  would  un- 
doubtedly have  ascertained  its  limits.  But  the 
declarations  of  France,  made  after  parting  with 
the  province,  cannot  be  admitted  as  conclusive. 
In  questions  of  this  character,  political  conside- 
rations have  too  much  influence  over  the  con- 
duct of  nations,  to  permit  their  declarations  to 
decide  the  course  of  an  independent  govern- 
ment, in  a  matter  vitally  interesting  to  itself. 
Foster  et  al.  v.  Neilson,  2  Peters,  306. 

2.  If  a  Spanish  grantee  had  obtained  posses- 
sion of  the  land  in  dispute,  so  as  to  be  the  de- 
fendant, would  a  court  of  the  United  States 
maintain  his  title  under  a  Spanish  grant,  made 
subsequent  to  the  acquisition  of  Louisiana, 
singly  on  the  principle  that  the  Spanish  con- 
struction of  the  treaty  of  St.  Ildefonso  was  right, 
and  the  American  construction  wrong?  Such  a 
decision  would  subvert  those  principles  which 
govern  the  relations  between  the  legislative  and 
judicial  departments,  and  mark  the  limits  of 
each.     Ibid.  309. 

3.  The  sound  construction  of  the  8th  article 
of  the  treaty  between  the  United  States  and 
Spain,  of  the  22d  of  February,  1829.  will  not 
enable  the  court  to  apply  its  provisions  to  the 
case  of  the  plaintiff.     Ibid.  314. 

4.  The  article  does  not  declare  that  all  the 
grants  made  by  his  Catholic  majesty,  before  the 
24th  of  January,  1818,  shall   be  valid    to   the 
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same  extent  as  if  the  ceded  territories  had  re- 
mained under  his  dominion.  It  does  not  say 
that  those  grants  are  hereby  confinre'l  Had 
such  been  its  language,  it  would  have  acted 
directly  on  the  subject,  and  it  would  have  re- 
pealed those  acts  of  congress  which  were  repug- 
nant to  it;  but  its  language  is  that  those  grants 
shall  be  ratified  and  confirmed  to  the  persons  in 
possession.  &c.  By  whom  shall  they  be  ratified 
and  confirmed  ?  This  seems  to  be  the  language 
of  contract;  and  if  it  is,  the  ratification  and  con- 
firmation which  are  promised,  must  be  the  act 
of  the  legislature.  Until  such  act  shall  be  passed, 
the  court  is  not  at  liberty  to  disregard  the  exist- 
ing laws  on  the  subject.     Ibid.  314. 

5.  By  the  treaty  by  which  Louisiana  was 
acquired,  the  United  States  stipulated  that  the 
inhabitants  of  the  ceded  territories  should  be 
protected  in  the  free  enjoyment  of  their  property. 
The  LTiiited  States  as  a  just  nation,  regard  this 
stipulation  as  the  avowal  of  a  principle  which 
would  have  been  held  equally  sacred,  although 
it  had  not  been  inserted  in  the  treaty.  Soulard 
et  al.  V.  The  United  States,  4  Peters,  511. 

6.  The  term  "property,"  as  applied  to  lands, 
comprehends  every  species  of  title,  inchoate  or 
complete.  It  is  supposed  to  embrace  those 
rights  which  lie  in  contract ;  those  which  are 
e.xecutory,  as  well  as  those  which  are  e.\ecuted. 
In  this  respect,  the  relations  of  the  inhabitants 
of  Louisiana  to  their  government,  is  not  changed. 
The  new  government  takes  the  place  of  that 
which  has  passed  away.     Ibid. 

7.  The  stipulations  of  the  treaty  ceding  Lou- 
isiana to  the  United  States,  affording  that  pro- 
tection or  security  to  claims  under  the  French 
or  Spanish  government  to  which  the  act  of  con- 
gress refers,  are  in  the  first,  second  and  third 
articles.  They  extended  to  all  property,  until 
Louisiana  became  a  member  of  the  Union  ;  into 
which  the  inhabitants  were  to  be  incorporated 
as  soon  as  possible,  "and  admitted  to  all  the 
rights,  advantages  and  immunities  of  citizens  of 
the  United  States."  The  perfect  inviolability 
and  security  of  property  is  among  these  rights. 
Delassus  v.  The  United  States,  9  Peters,  117. 

8.  The  right  of  property  is  protected  and  se- 
cured by  the  treaty,  and  no  principle  is  better 
settled  in  this  country,  than  that  an  inchoate 
title  to  lands  is  property.  This  right  would  have 
been  sacred,  independent  of  the  treaty.  The 
sovereign  who  acquires  an  inhabited  country, 
acquires  full  dominion  over  it;  but  this  do- 
minion is  never  supposed  to  divest  the  vested 
rights  of  individuals  to  property.  The  language 
of  the  treaty  ceding  Louisiana,  excludes  any 
idea  of  interfering  with  private  property.     Ibid. 


LOUISIANA. 

1.  As,  by  the  laws  of  Louisiana,  questions  of 
fact  in  civil  cases  are  tried  by  the  court,  unless 
either  of  the  parties  demand  a  jury ;  in  an  action 
of  debt  on  a  judgment,  the  interest  on  the 
original  judgment  may  be  computed,  and  make 
part   of  the  judgment  in  Louisiana,  without  a 
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writ  of  inquiry,  and  the  iiiteiventioa  ol  a  jury. 
Maxjhcw  V.  1  hatcher,  6  Wheat.  129  j  6  Coiid. 
Rep.  34. 

2.  Bv  the  treaty  by  wliich  Louisiana  was  ac- 
quired, the  United  l^tates  stipulated  that  the 
inhabitants  ot  the  cedetl  territories  should  be 
protected  in  the  free  enjoyment  of  their  pro- 
perty. The  United  Slates,  as  a  just  nation,  re- 
gard this  stipulation  as  the  avowal  of  a  principle 
which  would  have  been  held  equally  sacred, 
althouiih  it  hud  not  been  inserted  in  the  treaty. 
Soulard  ct  al.  v.  The  United  Slates,  4  Peters,  51  L 

3.  The  term  'property,"  as  applied  to  lands, 
comprehends  every  species  of  title,  inchoate  or 
complete.  It  is  supposed  to  embrace  those 
rights  which  lie  in  contract ;  those  which  are 
executory,  as  well  as  those  which  are  executed. 
In  this  respect,  the  relations  of  the  inhabitants 
of  Louisiana  to  their  government,  is  not  changed. 
The  new  government  takes  the  place  of  that 
which  has  passed  away.     Ibid. 

4.  By  the  provisions  of  the  acts  of  congress, 
Louisiana,  when  she  came  into  the  Union,  had 
organized  therein  a  dfstrict  court  of  the  United 
States,  having  the  same  jurisdiction,  except  as 
to  appeals  and  writs  of  error,  as  the  circuit  courts 
of  the  United  States  in  other  states;  and  the 
modes  of  proceeding  in  that  court,  were  required 
to  be  according  to  the  principles,  rules  and 
u.sages  which  belong  to  courts  of  equity,  as  con- 
tradistinguished from  courts  of  common  law. 
And  whether  there  were  or  not,  in  the  several 
states,  courts  of  equity  proceeding  according  to 
such  principles  and  usages,  made  no  difference, 
according  to  the  construction  uniformly  given  by 
the  supreme  court.  Livingston  v.  Story,  9  Pe- 
ters, 632. 

5.  The  provisions  of  the  act  of  congress  of 
1824,  relative  to  the  practice  of  the  courts  of  the 
United  States  in  Louisiana,  contain  the  descrip- 
tive term  civil  actions,  which  embrace  cases  at 
law  and  in  equity;  and  may  be  fairly  con- 
strued as  used  in  contradistinction  to  criminal 
causes.  They  apply  equally  to  cases  in  equity  ; 
and  if  there  are  any  laws  in  Louisiana  directing 
the  mode  of  proceeding  in  equity  causes,  they 
are  adopted  by  that  act,  and  will  govern  the 
practice  in  the  courts  of  the  United  States. 
Ibid. 

6.  Under.lhe  law  of  Louisiana,  there  are  two 
kinds  of  pledges,  the  pawn  and  the  antichresis. 
A  thing  is  said  to  be  pawned,  when  a  movable 
is  given  as  a  security  ;  the  antichresis  consists 
of  immovables.  Livingston  v.  Story,  11  Peters. 
351. 

7.  Louisiana.  —  L.  conveyed,  in  1822,  in  fee 
simple,  to  F.  and  S.  certain  real  estate  in  New 
Orleans,  by  deed,  for  a  sum  of  money  paid  to 
him,  and  took  from  them  a  counter-letter,  signed 
by  them  :  by  which  it  was  agreed,  that  on  the 
payment  of  a  sum  stated  in  it,  on  a  day  stated, 
the  property  should  be  reconveyed  by  them  to 
L. ;  and  if  not  so  paid,  ;he  property  should  be 
sold  by  an  auctioneer ;  and,  after  repaying,  out 
of  the  proceeds,  the  sum  mentioned  in  the 
counter-letter,  the  balance  should  be  paid  to  L. 
The  money  was  not  paid  on  the  day  appointed, 
and  a  further  time  was  given  for  its  payment, 


with  additional  interest  and  charges;  and  if 
not  paid  at  the  expiration  of  the  time,  it  should 
be  sold  by  an  auctioneer.  An  agreement  was 
at  the  same  time  made  by  L.,  that  the  counter- 
letter  should  be  delivered  up  to  F.  and  S.,  and 
cancelled.  The  money  not  being  paid,  it  was 
again  agreed  between  the  i)arties,  that  if  on  a 
subsecjuent  day  iixed  upon,  it  should  not,  with 
an  additional  amount  for  interest,  &c.,  be  paid, 
the  property  should  belong  absolutely  to  F.  and 
S.  The  money  was  not  paid,  and  F.  and  S.  af- 
terwards held  the  property  as  their  own.  The 
supreme  court  held  this  transaction  to  be  an  anti- 
chresis, according  to  the  civil  code  of  Louisiana: 
and  on  a  bill  filed  in  the  district  court  of  the 
United  States,  for  the  eastern  district  of  Louisi- 
ana, in  1832,  decreed  that  the  rents  and  profits 
of  the  estate  should  be  accounted  for  by  S.,  who 
had  become  the  sole  owner  of  the  property  by 
purchase  of  F.'s  moiety,  and  that  the  property 
should  be  sold  by  an  auctioneer,  unless  the 
balance  due  S.,  after  charging  the  sum  due  at 
the  time  last  agreed  upon  for  the  payment  of  the 
money,  and  legal  interest,  with  all  the  expenses 
of  the  estate,  deducting  the  rents  and  profits, 
should  be  paid  to  S. ;  and  on  payment  of  the 
balance  due  S.,  the  residue  should  be  paid  to 
the  legal  representative  of  L.     Ibid. 

8.  The  antichresis  must  be  reduced  to  writing. 
The  creditor  acquires  by  this  contract,  the  right 
of  reaping  the  fruits,  or  other  rewards  of  the 
immovables  given  to  him  in  pledge,  on  condition 
of  deducting,  annually,  their  proceeds  from  the 
interest,  if  any  be  due  to  him,  and  afterwards 
from  the  principal  of  his  debt.  The  creditor  is 
bound,  unless  the  contrary  is  agreed  on,  to  pay 
the  taxes,  as  well  as  the  annual  charges  of  the 
property  given  to  him  in  pledge.  He  is  likewise 
bound,  under  the  peaalty  of  damages,  to  provide 
for  the  keeping  and  necessary  repairs  of  the 
pledged  estate,  and  may  lay  out,  from  the  reve- 
nues of  the  estate,  sufficient  for  such  expenses. 
Ibid. 

9.  The  creditor  does  not  become  proprietor  of 
the  pledged  immovables,  by  the  failure  of  pay- 
ment at  the  stated  time ;  any  clause  to  the  con- 
trary is  null :  and  in  that  case  it  is  only  lawful 
for  him  to  sue  his  debtor  before  the  court,  ia 
order  to  obtain  a  sentence  against  him,  and  to 
cause  the  objects  which  have  been  put  into  his 
hands,  to  be  seized  and  sold.     Ibid. 

10.  The  debtor  cannot,  before  the  full  pay- 
ment of  his  debt,  claim  the  enjoyment  of  the 
immovables  which  he  has  given  in  pledge;  but 
the  creditor  who  wishes  to  free  himself  from  the 
obligations  under  the  antichresis,  may  always, 
unless  he  has  renounced  this  right,  compel  the 
debtor  to  retake  the  enjoyment  of  his  immova- 
bles.    Ibid. 

11.  The  doctrine  of  prescription,  under  the 
civil  law,  does  not  apply  to  this  case,  which  is 
one  of  pledge ;  and  if  it  does,  the  time  before 
the  institution  of  this  suit  had  not  elapsed,  in 
which,  by  the  law  of  Louisiana,  a  person  may 
sue  for  immovable  property.     Ibid. 

12.  By  the  contract  of  antichresis,  the  posses- 
sion of  the  property  is  transferred  to  the  person 
advancing  the  money.    In  case  of  failure  to  pay, 
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the  property  is  to  be  sold  by  judicial  process,  and 
the  sum  which  it  may  bring,  over  the  amount 
for  which  it  was  pledged,  is  to  be  paid  to  the 
person  making  the  pledge.     Ibid. 

13.  If  any  rule  has  been  made  by  the  district 
court  of  Louisiana,  abolishing  chancery  practice 
in  that  court,  it  is  a  violation  of  those  rules  which 
the  supreme  court  of  the  United  States  has  passed 
to  regulate  the  courts  of  equity  of  the  United 
States.  Those  rules  are  as  obligatory  on  the 
courts  of  the  United  States  in  Louisiana,  as  they 
are  upon  all  other  courts  of  the  United  States; 
and  the  only  modifications  or  additions  which 
can  be  made  by  the  circuit  or  district  courts,  are 
such  as  shall  not  be  inconsistent  with  the  rules 
prescribed.  When  the  rules  prescribed  by  the 
supreme  court  do  not  apply,  the  practice  of  the 
circuit  and  district  courts  shall  be  regulated  by 
the  practice  of  the  high  court  of  chancery  in 
England.     Story  v.  Livingston,  13  Peters,  359. 

14.  The  supreme  court  has  said,  upon  more 
than  one  occasion,  after  mature  deliberation  upon 
able  arguments  of  distinguished  counsel  against 
it.  that  the  courts  of  theUnited  States  in  Loui- 
siana, possess  equity  powers  under  the  constitu- 
tion and  laws  of  the  United  States.  That  if  there 
are  any  laws  in  Louisiana,  directing  the  mode  of 
procedure  in  equity  causes,  they  are  adopted  by 
the  act  of  26th  May,  1829,  and  will  govern  the 
practice  in  the  courts  of«the  United  States.  But 
if  there  are  no  laws  regulating  the  practice  in 
any  equity  causes,  the  rules  of  chancery  prac- 
tice in  Louisiana,  mean  the  rules  prescribed  by 
the  supreme  court,  for  the  government  of  the 
courts  of  the  United  States,  under  the  act  of  con- 
gress of  May  8,  1792.  ch.  137.,  sec.  2.     Jbid. 


MAIL  OF  THE  UNITED  STATES. 

The  act  of  congress  prohibiting  the  stoppage 
of  the  mail,  is  not  to  be  so  construed  as  to  pre- 
vent the  arrest  of  the  driver  of  a  carriage,  in 
which  the  mail  is  transported,  when  he  is  driving 
through  a  crowded  city,  at  such  a  rate  as  to  en- 
danger the  lives  of  the  inhabitants.  United 
States  V.  Hart,  Peters'  C.  C.  R.  390. 


MAGISTRATE. 

1.  The  acknowledgment  of  a  deed  before  a 
l^erson  who  styles  himself  a  justice  of  the  court 
of  common  pleas,  is  prima  facie  evidence  that 
he  was  such;  and  it  is  not  necessary  to  produce 
the  commission  of  the  magistrate,  until  some 
evidence  is  given  to  render  the  fact  question- 
able. Lessee  of  Willink  v.  3Iiles,  Peters'  C.  C.  R. 
429. 

2.  A  justice  of  the  peace  cannot  grant  a  war- 
rant on  Sunday,  for  an  act  which  is  no  breach  of 
the  peace.  Johnson  v.  Tomkins  ct  al.,  Baldwin's 
C.  C.  R.  584. 

3.  If  a  magistrate  issues  an  order  or  warrant 
of  arrest,  contrary  to  the  provisions  of  the  con- 
stitution, or  for  a  matter  over  which  he  has  no 
jurisdiction,  and  the  party  is  arrested,  he  is  an- 
swerable in  an  action  of  trespass.     Ibid. 

4.  A  magistrate,  who  is  acting  officially  as 
such,  must  be  presumed  to  have  taken  the  requi- 
site oath ;  and  a  person  charged  with  a  crime 
may  be  committed  by  one  magistrate,  upon  an 
affidavit  taken  before  another  magistrate.  Ex 
parte  Bollman  et  al,  4  Cranch,  75 ;  2  Cond.  Rep. 
333. 


MALICE. 


1.  Malice,  in  the  sense  of  the  law,  means 
wilfulness.  Dexter  v.  Spear,  4  Mason's  C.  C.  R. 
115. 

2.  If  a  seaman  is  in  a  state  of  great  debility 
and  exhaustion,  so  that  he  cannot  go  aloft  with- 
out danger  o^ death  or  enormous  bodily  injury, 
and  the  facts  are  known  to  the  officer,  who,  not- 
withstanding, compels  the  seaman  by  moral  or 
physical  force  to  go  aloft,  persisting  with  brutal 
malignity  in  such  course,  and  the  seaman  falls 
from  the  mast,  and  is  drowned  thereby,  and  his 
death  was  occasioned  by  such  misconduct  of  the 
master,  it  is  murder  in  the  master.  If  there  be 
no  malice  in  the  master,  the  crime  is  reduced  to 
manslaughter.  United  States  v.  Freeman,  4  Ma- 
son's C.C.  R.  505. 

3.  To  constitute  the  crime  of  murder,  it  is  not 
necessary  that  the  slayer  should  have  a  particular 
enmity  or  malevolence  against  the  deceased  ;  it 
is  sufficient  if  there  be  either  a  deliberate  mahce 
in  the  act,  or  circumstances  of  cruelty  and  ma- 
lignity, carrying  in  them  the  plain  indications  of 
a  depraved,  wicked,  and  malignant  mind.  United 
States  V.  Ross,  1  Gallis.  C.  C.  R.  524. 

See  Libel,  Ante,  page  196. 


MALICIOUS  PROSECUTION. 

1.  In  an  action  for  a  vexatious  suit  and  mali- 
cious holding  to  bail,  the  records  of  other  actions, 
brought  by  the  same  defendant  against  the  plain- 
tiff, cannot  be  given  in  evidence.  Ray  v.  Law, 
Peters'  C.  C.  R.  207. 

2.  Where  the  declaration  states  that  the  sum 
demanded  as  bail  in  a  suit,  was  endorsed  on  the 
writ,  no  other  evidence  to  establish  the  fact  that 
such  sum  was  demanded  as  bail  can  be  given, 
than  the  exemplification  of  the  record  of  the 
proceedings.     Ibid. 

3.  Demanding  excessive  bail  where  the  plain- 
tiff has  a  good  cause  of  action,  or  holding  to  bail 
where  there  is  no  cause  of  action,  if  done  vexa- 
tiously,  entitles  the  party  injured  to  an  action  for 
a  malicious  prosecution.  If  bail  be  not  de- 
manded, no  such  action  will  lie.     Jbid. 

4.  Query,  If  the  failure  of  a  plaintiff  to  recover 
in  a  suit  instituted  by  him  does  not  establish  the 
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fact,  that  the  action  was  vexatious  or  unfounded. 
Ibid. 

5.  Probable  cause  of  action  in  a  suit,  upon  the 
failure  to  recover  in  which  an  action  for  a  mah- 
cious  prosecution  is  instituted,  is  a  sutiicient  an- 
swer to  such  a  suit.     Ibid. 

6.  No  suit  can  be  maintaineil  for  a  malicious 
prosecution,  unless  there  be  both  a  want  of  pro- 
bable cause  for  the  prosecution,  and  malice  in 
the  party.  Malice  may  be  inferred  from  want 
of  probable  cause,  lilunt  v.  Little,  3  Mason's 
C.  C.  R.  102. 

7.  In  an  action  for  malicious  civil  prosecution, 
the  advice  and  opinion  of  counsel,  as  to  there 
being  good  cause  of  action  given  before  the  com- 
mencement of  the  suit,  is  admissible  in  evidence, 
but  not  if  given  afterwards.  But  such  evidence 
of  the  advice  and  opinion  of  counsel  is  not  evi- 
dence, unless  it  be  shown  what  the  statement 
of  facts  was  which  was  laid  before  them  for  their 
advice  and  opinion.     Ibid. 

8.  In  an  action  for  damages  for  a  malicious 

Erosecution  for,  1.  Charging  the  plaintiff  with 
aving  stolen  certain  articles  used  in  the  manu- 
facture of  gunpowder,  and  causing  the  plaintiff 
to  be  imprisoned  thereon.  2.  In  bringing  a  civil 
action  against  the  plaintiff,  and  demanding  ex- 
cessive bail.  3.  In  causing  the  plaintiff  to  be 
indicted  in  the  state  of  Delaware,  as  the  receiver 
of  certain  articles  used  in  the  manufacture  of 
gunpowder,  knowing  them  to  have  been  stolen; 
all  of  which  charges  were  alleged  to  have  been 
maliciously  made,  and  without  probable  cause  : 
Held,  that  of  the  malice  alleged  in  the  action 
the  jury  are  the  exclusive  judges.  Probable 
cause  for  such  a  prosecution  is  a  mixed  question 
of  law  and  fact.  What  circumstances  are  suffi- 
cient to  prove  a  probable  cause,  must  be  decided 
by  the  court ;.  but  to  the  jury  it  must  be  left  to 
decide,  whether  these  circumstances  are  proved 
by  credible  testimony.  Muns  \.  Dupont  et  al., 
3  Wash.  C.  C.  R.  31. 

9.  Probable  cause  is  a  reasonable  ground  for 
suspicion,  supported  by  circumstances,  suffi- 
ciently strong  in  themselves  to  warrant  a  cau- 
tious man  in  believing  that  the  accused  is  guilty. 
Ibid. 

10.  Where  goods  have  been  purchased  to  be 
paid  for  on  deliver)-,  and  instead  of  payment  in 
money,  a  promissory  note,  which  has  been  dis- 
honoured, given  by  the  owner  of  the  goods,  was 
offered  in  payment,  the  property  of  the  original 
owner  of  the  goods  is  not  changed,  although  he 
might  have  taken  them  to  the  place  where  pay- 
ment was  expected,  and  there  laid  them  down, 
expecting  immediate  payment  in  money  for 
them.  Even  the  delivery  of  the  goods  to  a  pre- 
tended purchaser,  who  makes  off  with  them, 
does  not  change  the  property.  But  it  is  not  ne- 
cessary for  the  defendant  in  an  action  for  a  ma- 
licious prosecution  to  fix  the  crime  of  larceny  on 
the  plaintiff.  If,  by  his  folly  or  fraud,  he  ex- 
poses himself  to  a  well-grounded  suspicion  that 
he  was  guilty,  the  prosecution  was  founded  on 
probable  cause,  which  is  a  sufficient  defence  to 
the  action.  Wilmarth  v.  Mountford  et  al,  4  Wash. 
C.  C.  R.  79 
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1.  Powers  of  the  Supreme  Court  of  the  United 
States  to  issue  Writs  of  Mandamus. 

1.  To  enable  the  court  to  issue  a  mandamus 
to  compel  the  delivery  of  the  commission  of  a 
public  officer,  by  the  secretary  of  state,  it  must 
be  shown  that  it  is  an  exercise  of  appellate 
jurisdiction,  or  that  it  be  necessary  to  enable 
them  to  exercise  appellate  jurisdiction.  Mar- 
bury  v.  Madison,  1  Cranch,  137;  1  Cond.  Rep. 
267. 

2.  To  render  a  mandamus  a  proper  remedy, 
the  officer  to  whom  it  is  directed  must  be  one 
to  whom  on  legal  principles  such  writ  must  be 
directed;  and  the  person  applying  for  it  must 
be  without  any  other  specific  and  legal  remedy. 
Ibid. 

3.  Where  a  commission  to  a  public  officer  has 
been  made  out,  signed  and  sealed,  and  is  with- 
held from  the  person  entitled  to  it,  an  action  of 
detinue  for  the  commission  against  the  secretary 
of  state  who  refuses  to  deliver  it.  is  not  the  pro- 
per remedy,  as  the  judgment  in  detinue  is  for 
the  thing  itself,  or  its  Value.  The  value  of  a 
public  office,  not  to  be  sold,  is  incapable  of  be- 
ing ascertained.  It  is  a  plain  case  for  a  man- 
damus, either  to  deliver  the  commission,  or  a 
copy  of  it  from  the  record.     Jbid. 

4.  The  authority  given  to  the  supreme  court 
by  the  act  establishing  the  judicial  system  of 
the  United  States,  to  issue  writs  of  mandamus  to 
public  officers,  appears  not  to  be  warranted  by 
the  constitution.     Ibid. 

5.  Congress  is  not  at  liberty  to  give  the  su- 
preme court  appellate  jurisdiction  where  the 
constitution  has  declared  that  its  jurisdiction 
shall  be  original,  or  original  jurisdiction  where 
the  constitution  has  declared  it  shall  be  appel- 
late.    Ibid. 

6.  Although  a  mandamus  may  be  directed  to 
other  courts  in  the  exercise  of  the  appellate  juris- 
diction of  the  supreme  court,  yet  to  issue  a  writ 
of  mandamus  to  an  officer  to  compel  the  de- 
livery of  a  paper,  such  as  a  commission  to  a 
public  officer,  is  in  effect  the  same  as  to  sustain 
an  original  action  for  the  paper;  and  is  therefore 
within  the  appellate  and  not  the  original  juris- 
diction.    Ibid. 

7.  The  supreme  court  has  no  jurisdiction  to 
issue  a  mandamus  to  a  register  of  a  land-office, 
requiring  him  to  enter  an  application  in  his  office, 
in  a  case  where  a  mandamus  has  been  refused 
in  the  highest  state  court.  M'Clung  v.  Silliman, 
2  Wheat.  369  ;  4  Cond.  Rep.  162. 

8.  Where  the  district  judge  acts  in  a  judicial 
capacity,  as  in  deciding  on  the  propriety  of 
issuing  a  warrant,  the  supreme  court  will  not 
grant  a  mandamus  to  compel  him  to  decide  ac- 
cording to  the  dictates  of  any  judgment  but  his 
own.  United  States  v.  Lawrence,  3  Dall.  42;  1 
Cond.  Rep.  19. 
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9.  The  circuit  court  will  issue  a  prohibition  to 
the  district  court,  where  it  is  proceeding  in  an 
admnalty  suit,  of  which  it  has  no  jurisdiction, 
as  in  the  case  of  a  prize  lawfully  captured  on 
the  high  seas.  United  States  v.  Peters,  3  Dall. 
121 J  1  Cond.  Rep.  60. 

10.  Whatever  may  be  the  authority  of  the 
supreme  court  to  interfere  by  writ  of  mandamus, 
in  the  case  of  the  removal  or  suspension  of  an 
attorney  of  the  district  and  circuit  courts,  it  will 
not  be  e.vercised  unless  where  the  conduct  of 
the  court  below  was  irregular,  or  was  flagrantly 
improper.  Ex  parte  Burr,  9  Wheat.  529 :  5  Cond. 
Rep.  660. 

11.  A  writ  of  error  does  not  lie  to  an  order  of 
the  court  below,  to  stay  the  proceedings  finally, 
upon  the  suggestion  of  the  attorney  of  the  United 
States,  in  a  case  to  which  the  United  States  are 
not  parties  J  but  the  court  will  award  a  man- 
damus in  the  nature  of  a  procedendo.  Livings- 
ton V.  Dorgenois,  7  Cranch,  577  :  2  Cond.  Rep. 
618. 

12.  A  writ  of  error  will  lie  from  the  supreme 
court  upon  the  judgment  of  a  circuit  court, 
awarding  a  peremptory  mandamus  to  restore  to 
office  :  this  can  only  be  done  where  the  matter 
in  controversy  is  sufficient  to  give  jurisdiction  to 
the  court.  The  value  of  the  office  in  controversy 
must  be  ascertained  by  the  salary.  Columbia  In- 
surance Company  v.  Wheelright,  7  Wheat.  534  ;  5 
Cond.  Rep.  334. 

13.  On  a  rule  on  the  judges  of  the  circuit  court 
of  the  district  of  Maryland,  to  show  cause  why 
a  mandamus  should  not  be  awarded,  command- 
ing them  to  issue  execution  on  a  judgment  ob- 
tained in  that  court,  which  had  been  removed 
by  writ  of  error  to  the  supreme  court,  it  was 
held,  that  an  injunction  may  issue,  on  a  judg- 
ment obtained  on  the  law  side  of  the  circuit 
court,  to  stay  proceedings  on  the  judgment,  al- 
though a  writ  of  error  had  been  issued  in  the  case 
from  the  supreme  court.  Parker  v.  The  Judges 
of  the  Circuit  Court  of  Maryland,  12  Wheat.  561 ; 
6  Cond.  Rep.  644. 

14.  An  injunction  awarded  by  a  district  judge, 
expires  at  the  next  term  of  the  circuit  court, 
unless  continued  by  order  of  the  court.  Where 
the  defendant  in  the  injunction,  and  the  court, 
supposed  the  injunction  had  not  expired,  and 
frequent  applications  had  been  made  to  the 
court  to  dissolve  it,  which  were  refused,  this 
was  under  the  circumstances  considered  as  equi- 
valent to  renewing  the  injunction.  The  man- 
damus prayed  for  was  refused.     Ibid. 

15.  The  supreme  court  has  power  to  issue  a 
mandamus  directed  to  a  circuit  court  of  the 
United  States,  commanding  the  court  to  sign  a 
bill  of  exceptions,  in  a  case  tried  before  such 
court.  Ex  parte  Crane  and  another,  5  Peters,  190. 

16.  In  England  the  writ  of  mandamus  is  de- 
fined to  be  a  command  issuing  in  the  king's 
name  from  the  court  of  king's  bench,  and  direct- 
ed to  any  person,  corporation  or  inferior  court  of 
judicature  within  the  king's  dominions,  requir- 
ing them  to  do  some  particular  thing  therein 
specified,  which  appertains  to  their  office  and 
duty,  and  which  the  court  of  king's  bench  has 
previously  (ieterr>iined,  or  at  least  supposes  to 


be  consonant  to  right  and  justice.  It  issues  to 
the  judges  of  any  inferior  court,  commanding 
them  to  do  justice  according  to  the  powers  of 
their  office,  wherever  the  same  is  delayed.  It 
is  apparent  that  this  definition  and  this  descrip- 
tion of  the  purposes  to  which  it  is  applicable  by 
the  court  of  king's  bench,  as  supervising  the 
conduct  of  inferior  tribunals,  extend  to  the  case 
of  a  refusal  by  an  inferior  court  to  sign  a  bill  of 
exceptions,  where  it  is  an  act  which  appertains 
to  their  office  and  duty,  and  which  the  court  of 
king's  bench  supposes  "to  be  consonant  to  right 
and  justice."     Ibid. 

17.  The  judiciary  act,  section  13th,  enacts  that 
the  supreme  court  shall  have  power  to  issue 
writs  of  prohibition  to  the  district  courts,  when 
proceeding  as  courts  of  admiralty  and  maritime 
jurisdiction;  and  writs  of  mandamus  in  cases 
warranted  by  the  principles  and  usages  of  lavv,  to 
any  courts  appointed,  or  persons  holding  offices 
under  the  authority  of  the  United  States.  A 
mandamus  to  an  officer  is  said  to  be  the  e.xer- 
cise  of  original  jurisdiction  :  but  a  mandamus  to 
an  inferior  court  of  the  United  States  is  in  the 
nature  of  appellate  jurisdiction.  A  bill  of  ex- 
ceptions is  the  mode  of  placing  the  law  of  the 
case  on  a  record,  which  is  to  be  brought  before 
the  supreme  court  by  writ  of  error.     Ibid. 

18.  It  is  satisfactorily  proved,  that  a  manda- 
mus to  sign  a  bill  of  exceptions  is  "  warranted 
by  the  principles  and  usages  of  law,"  by  the 
fact  that  it  is  given  in  England  by  statute;  for 
the  writ  given  by  the  statute  of  Westminster  the 
second,  is  so  in  fact,  and  is  so  termed  in  the 
books.  The  judiciary  act  speaks  of  usages  of 
law  generally,  not  of  common  lavv.  In  England 
it  is  awarded  by  the  chancellor,  but  in  the  United 
States  it  is  conferred  expressly  on  the  supreme 
court,  which  exercises  both  common  law  and 
chancery  powers,  is  invested  with  appellate 
power,  and  exercises  extensive  control  over  all 
the  courts  of  the  United  States.  The  court  can- 
not perceive  a  reason  why  the  single  case  of  the 
refusal  of  an  inferior  court  to  sign  a  bill  of  ex- 
ceptions, and  thus  to  place  the  law  of  the  case 
on  the  record,  should  be  withdrawn  from  that 
general  power  to  issue  writs  of  mandamus  to 
inferior  courts,  which  is  conferred  by  statute. 
Ibid. 

19.  The  judiciary  act  confers  expressly  the 
power  of  general  superintendence  of  inferior 
courts  on  the  supreme  court.  No  other  tribunal 
exists,  by  which  it  can  be  exercised.     Ibid. 

20.  It  is  not  a  proper  case  for  a  mandamus  to 
a  judge  of  the  district  court  of  the  United  States 
where  he  has  refused  to  set  aside  a  judgment 
entered  by  default.  Such  applications  are  to  the 
discretion  of  the  court.  Ex  parte  Roberts  et  al., 
6  Peters,  216. 

21.  Motion  for  a  mandamus  to  the  district 
judge  of  the  southern  district  of  New  York,  di- 
recting him  to  restore  to  the  record  a  plea  of 
'•tender,"  which  had  been  filed,  by  the  defen- 
dant, in  a  suit  on  a  bond  for  the  payment  of  du- 
ties, which  had  been  ordered  by  the  court  to  be 
struck  off"  as  a  nullity.  By  the  court: — As  the 
allowance  of  double  pleas  and  defences  is  a  mat- 
ter not  of  absolute  right  but  of  discretion  in  the 
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court ;  and  as  the  court  constantly  exercises  a 
control  over  the  privileire,  ant!  will  disallow  in- 
compatible anil  sham  jileas.  no  mandamns  will 
lie  to  the  court  lor  the  exercise  of  its  authority 
in  such  cases :  it  being  a  matter  of  sound  liis- 
cretion.  exclusively  appertaining  to  its  own  prac- 
tice. The  court  cannot  say.  judicially,  that  the 
district  court  diil  not  order  the  present  plea  to  be 
struck  from  the  record  on  this  ground;  as  the 
record  itself  furnishes  no  positive  means  of  in- 
formation.    Ex  jHirte  Davcvpoit,  6  Peters,  661. 

22.  A  rule  was  granted  to  show  cause  why  a 
mandamus  should  not  be  awarded  to  the  district 
judge  of  the  district  court  for  the  northern  dis- 
trict of  New  York,  commanding  him  to  do  cer- 
tain acts  relative  to  a  cause  instituted  in  that 
court.     Ex  parte  Bradstrcct,  6  Peters,  774. 

23.  In  the  district  court  of  the  northern  dis- 
trict of  New  York,  writs  of  right  were  prose- 
cuted for  lands  lying  in  that  district,  and  neither 
in  the  writs,  or  in  the  counts,  was  there  an  aver- 
ment of  the  value  of  the  premises  being  suffi- 
cient in  amount  to  give  the  court  jurisdiction. 
The  tenants  appeared,  and  moved  to  dismiss  the 
cause  for  want  of  jurisdiction  ;  which  motion 
was  granted.  Subsequently,  the  demandant 
moved  to  reinstate  the  cases  and  to  amend,  by 
inserting  an  averment  that  the  premises  were  of 
the  value  of  five  hundred  dollars;  which  motion 
\vas  denied  by  the  court.  The  demandant  a'so 
moved  the  court  to  compel  full  records  of  the 
judgments  and  orders  of  dismission,  and  of  the 
process  in  the  several  suits,  to  be  made  up  and 
filed,  so  that  the  demandant  might  have  the 
benefit  of  a  writ  of  error  to  the  supreme  court, 
in  order  to  have  its  decision  upon  the  grounds 
and  merits  of  such  judgments  and  orders.  The 
district  court  refused  this  motion.  On  a  rule  in 
the  supreme  court  for  a  mandamus  to  the  dis- 
trict judge,  and  a  return  to  the  same,  it  was  held, 
that  the  refusal  to  allow  the  amendment  to  the 
writ  and  count,  by  inserting  the  averment  of  the 
value  of  the  property,  was  not  the  subject  of  ex- 
amination in  the  supreme  court.  The  allow- 
ance of  amendments  to  pleadings  is  in  the  dis- 
cretion of  the  judge  of  the  inferior  court ;  and 
no  control  over  the  action  of  the  judge  in  refus- 
ing or  admitting  them  will  be  exercised  by  the 
supreme  court.  The  court  granted  a  mandamus 
requiring  the  district  judge  to  have  the  records 
of  the  cases  made  up,  and  to  enter  judgments 
thereon,  in  order  to  give  the  demandant  the 
benefit  of  a  writ  of  error  to  the  supreme  court. 
Ex  parte  Bradstreet,  7  Peters,  634. 

24.  The  supreme  court  refused  to  issue  a  man- 
damus to  the  circuit  court  for  the  county  of 
Washington,  commanding  that  court  to  strike  ofT 
a  plea  which  the  court  had  permitted  the  defen- 
dant to  put  in,  and  to  compel  the  defendant  to 
enter  another  plea,  which  the  plaintiffs'  counsel 
deemed  the  proper  plea,  under  the  provisions  of 
an  act  of  the  legislature  of  Maryland,  upon 
which  the  proceedings  were  fountled,  incorpo- 
rating the  Bank  of  Columbia.  Bank  of  Colum- 
bia v.  Sweeny,  1  Peters,  567. 

25.  The  district  judge  of  Louisiana  refused  to 
sign  the  record  of  a  judgment  rendered  in  a  case 
by  his  predecessor  in  office.   By  the  law  of  Lou- 


isiana, and  the  ruleailoptod  by  the  district  court, 
the  judgment,  without  the  sigiiatui'-  of  the  judge, 
cannot  be  enforced.  It  is  not  a  final  judgment, 
on  which  a  writ  of  error  may  issue,  for  its  re- 
versal. Without  the  action  of  the  judge  the 
plaintiffs  can  take  no  step  in  the  case.  They 
can  neither  issue  execution  on  the  judgment, 
nor  reverse  the  proceedings  by  writ  of  error. 
On  a  motion  for  a  mandamus,  the  court  held: 
The  district  judire  is  mistaken  in  supposing  that 
no  one  but  the  judge  who  renders  the  jutlgment, 
can  grant  a  new  trial.  He,  as  the  successor  of 
his  predecessor,  can  exercise  the  same  powers, 
and  has  a  right  to  act  on  every  case  that  remains 
undecided  upon  the  docket,  as  fully  as  his  pre- 
decessor could  have  done.  The  court  remains 
the  same,  and  the  change  of  the  incumbents 
cannot  and  ought  not,  in  any  respect,  to  injure 
the  rights  of  litigant  parties.  The  judgment 
may  be  erroneous,  but  this  is  no  reason  why  the 
judge  should  not  sign  it.  Until  his  signature  be 
affixed  to  the  judgment,  no  proceedings  can  be 
had  for  its  reversal.  He  has,  therefore,  no  right 
to  withhold  his  signature,  where,  in  the  exercise 
of  his  discretion,  he  does  not  set  aside  the  judg- 
ment. The  court,  therefore,  directed  that  i 
writ  of  mandamus  be  issued,  directing  the  dis- 
trict judge  to  sign  the  judgment.  Life  aitd  Fire 
Ins.  Co.  of  New  York  v.  Wilson^s  Heirs,  8  Peters, 
291. 

26.  On  a  mandamus  a  superior  court  will 
never  direct  in  what  manner  the  discretion  of  an 
inferior  tribunal  shall  be  exercised,  but  they 
will,  in  a  proper  case,  require  an  inferior  court 
to  decide.  But,  so  far  as  it  regards  the  case  un- 
der consideration,  the  signature  of  the  judge  was 
not  a  matter  of  discretion.  It  followed  as  a  ne- 
cessary consequence  of  the  judgment,  unless  the 
judgment  had  been  set  aside  by  a  new  trial. 
The  act  of  signing  the  judgment  is  a  ministerial 
and  not  a  judicial  act.  On  the  allowance  of  a 
writ  of  error,  a  judge  is  required  to  sign  a  cita- 
tion to  the  defendant  in  error;  he  is  required,  in 
other  cases,  to  do  acts  which  are  not  strictly  ju- 
dicial.    Ibid. 

27.  The  writ  of  mandamus  is  subject  to  the 
legal  and  equitable  discretion  of  the  court,  and 
it  ought  not  to  be  issued  in  cases  of  doubtful 
right.  But  it  is  the  oidy  adequate  mode  of  re- 
lief, where  an  inferior  tribunal  refuses  to  act 
upon  a  subject  brought  properly  before  it.    Ibid. 

28.  Motion  for  an  attachment  against  the  judge 
of  the  northern  district  of  New  York,  for  a  con- 
tempt of  the  supreme  court,  in  refusing  to  obey 
its  mandamus,  directing  him  to  reinstate  certain 
suits  which  had  been  dismissed  from  the  docket 
of  that  court,  and  to  proceed  to  adjudicate  them 
according  to  law.  The  motion  also  asked  for  a 
rule  to  show  cause  why  a  mandamus  should  not 
issue  to  the  district  judge.  By  the  court: — A 
judge  must  exercise  his  discretion  in  those  inter- 
mediate proceedings  which  take  place  between 
the  institution  and  trial  of  a  suit;  and  if  in  the 
performance  of  this  duty  he  acts  oppressively, 
it  is  not  to  this  court  that  application  is  to  be 
made.  Ex  parte  Martha  Bradslreet,  8  Peters, 
588. 

29.  A  mandamus,  or  a  rule  to   show  cause 
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why  a  mandamus  should  not  issue,  is  asked  in 
the  case  in  which  a  verdict  has  been  given,  for 
the  purpose  of  ordering  the  judge  to  enter  up 
judgment  upon  the  verdict.  The  affidavit  itseJf 
shows  that  judgment  is  suspended  for  the  pur- 
pose of  considering  a  motion  which  has  been 
made  for  a  new  trial.  The  verdict  was  given  at 
the  last  term,  and  the  court  understands  it  is  not 
unusual  in  the  state  of  New  York  for  a  judge  to 
hold  a  motion  for  a  new  trial  under  advisement 
till  the  succeeding  term.  There  is  then  nothing 
extraordinary  in  the  fact,  that  the  judge  should 
take  time  till  the  next  term  to  decide  on  the  mo- 
tion for  a  new  trial.  The  supreme  court  enter- 
tains no  doubt  of  his  power  to  grant  it.     Ibid. 

30.  Louisiana. — Mandamus. —  In  the  district 
court  of  the  United  States  for  the  district  of 
Louisiana,  the  district  judge  refused  to  extend  a 
judgment  previously  entered  in  the  district  court, 
so  as  to  cover  other  instalments  due  to  the  plain- 
tiffs, which  became  due  after  it  was  entered  ; 
and  to  enter  a  judgment  in  favour  of  the  plain- 
tiffs, mortgagees,  upon  a  proceeding  which  had 
been  entered  into  with  the  mortgagor,  in  relation 
to  the  debt  due  to  the  mortgagees,  in  which  it 
was  stipulated  that  judgment  should  be  entered 
for  certain  instalments  to  be  paid  to  the  plain- 
tiffs, on  the  non-payment  of  the  same ;  the  dis- 
trict judge  not  considering  the  plaintiffs  entitled 
to  have  the  judgment  entered  according  to  the 
terms  of  the  proceeding,  without  notice  to  the 
debtor  and  his  syndics,  into  whose  hands  his 
property  had  passed  under  the  insolvent  law  of 
Louisiana,  after  the  execution  of  the  transaction, 
and  after  a  judgment  for  part  of  the  debt  had 
been  entered;  which  was  the  judgment  asked 
to  be  e.vtended.  The  district  judge  was  also  re- 
quired to  receive  a  confession  of  judgment 
against  the  mortgagor  and  the  insolvent,  by  an 
agent  of  the  plaintiffs,  and  whose  powers  to  con- 
fess the  judgment,  the  district  judge  did  not  con- 
sider adequate  and  legal  for  the  purpose.  An 
e.xecution  had  been  issued  for  a  part  of  the  debt, 
upon  the  previous  judgment  in  the  district  court, 
and  the  execution  was  put  into  the  hands  of  the 
marshal  of  the  United  States;  who,  finding  the 
property  of  the  insolvent  defendant,  the  property 
mortgaged  to  the  plaintiffs,  in  the  hands  of  the 
syndics  of  the  creditors  of  the  mortgagor,  ac- 
corJing  to  the  insolvent  laws  of  Louisiana,  re- 
fused to  proceed  and  sell  the  same,  and  returned 
the  execution  unexecuted.  An  application  was 
made  to  the  supreme  court  for  a  mandamus,  to 
command  the  district  judge  to  enter  the  judg- 
ment required  of  him,  and  to  receive  the  confes- 
sion of  the  judgment  by  the  agent  of  the  plain- 
tiffs, and  award  execution  thereon ;  and  also  to 
compel  him  to  oblige  the  marshal  to  execute  the 
execution  in  his  hands,  on  the  property  of  the 
defendant,  wherever  found.  The  supreme  court 
refused  to  award  a  mandamus  on  any  of  the 
grounds,  or  for  any  of  the  purposes  stated  in  the 
application.  Life  and  Fire  Ins.  Co.  of  New  York 
V.Adams,  9  Peters,  573. 

31.  To  exte.:d  a  judgment  to  subjects  not  com- 
prehended in  .'t,  is  to  make  a  new  judgment. 
The  supreme  court  is  requested  to  issue  a  man- 
damus to  the  court  for  the  eastern  district  of 


Louisiana,  to  enter  a  judgment  in  a  cause  sup- 
posed to  be  depending  in  that  court ;  not  accord- 
ing to  the  opinion  which  it  may  have  formed  on 
the  matter  in  controversy,  but  according  to  the 
opinions  which  may  be  formed  in  the  supreme 
court,  on  the  suggestions  of  one  of  the  parties. 
The  court  is  asked  to  decide  that  the  merits  of 
the  cause  are  with  the  jjJaintiff,  and  to  command 
the  district  judge  to  render  judgment  in  his  fa- 
vour. It  is  an  attempt  to  introduce  the  super- 
visory power  of  the  supreme  court  into  a  cause 
while  depending  in  an  inferior  court,  and  prema- 
turely to  decide  it.  In  addition  to  the  obvious 
unfitness  of  such  a  procedure,  its  direct  repug- 
nance to  the  spirit  and  letter  of  our  whole  judi- 
cial system  cannot  escape  notice.     Ibid. 

32.  The  supreme  court,  in  the  e.xercise  of  its 
ordinarj'  appellate  jurisdiction,  can  take  cogni- 
zance of  no  case  until  a  final  judgment  or  decree 
shall  have  been  made  in  the  inferior  court. 
Though  the  merits  of  the  cause  may  have  been 
substantially  decided,  while  any  thing,  though 
merely  formal,  remains  to  be  done,  the  supreme 
court  cannot  pass  upon  the  subject.  If,  from  any 
intermediate  stage  in  the  proceedings,  an  appeal 
might  be  taken  to  the  supreme  court,  the  appeal 
might  be  repeated  to  the  great  oppression  of 
parties.  So  if  the  supreme  court  might  inter- 
pose by  way  of  mandamus,  in  the  progress  of  a 
cause,  and  order  a  judgment  or  decree,  a  writ  of 
error  might  be  brought  to  the  judgment,  or  an 
appeal  prayed  from  the  decree,  and  a  judgment 
or  decree  entered  in  pursuance  of  the  mandamus 
might  be  afterwards  reversed.  Such  a  proceed- 
ing would  subvert  our  whole  system  of  jurispru- 
dence.    Ibid. 

33.  The  mandamus  ordered  by  the  supreme 
court,  8  Peters,  306,  directed  the  performance 
of  a  mere  ministerial  act.     Ibid. 

34.  In  the  particular  case  in  which  the  creditoi 
asks  for  a  mandamus  to  the  district  judge  to 
compel  the  marshal  to  seize  and  sell  the  pro- 
perty mentioned  in  the  writ,  that  property  is  no 
longer  in  the  possession  of  the  debtor  against 
whom  the  process  is  directed,  but  has  been  trans- 
ferred, by  law.  to  other  persons,  who  are  directed 
by  the  same  law  in  what  manner  they  are  to  dis- 
pose of  it.  To  construe  the  law,  or  to  declare 
the  extent  of  its  obligation,  the  questions  must 
be  brought  before  the  supreme  court  in  proper 
form,  and  in  a  case  in  which  it  can  take  jurisdic- 
tion. This  case,  so  far  as  it  is  before  any  judi- 
cial tribunal,  is  depending  in  the  district  court 
of  the  United  States,  and  perhaps  in  a  state  court 
in  Louisiana.  The  supreme  court  of  the  United 
States  has  no  original  jurisdiction  over  it,  and 
cannot  exercise  appellate  jurisdiction  previous  to 
a  final  judgment  or  decree,  further  than  to  order 
acts,  purely  ministerial,  which  the  duty  of  the 
district  court  requires  it  to  perform.  The  su- 
preme court  cannot,  in  such  a  condition  of  the 
case,  construe  judicially  the  laws  which  govern 
it,  or  decide  in  whom  the  property  is  vested.  In 
so  doing,  it  would  intrude  itself  into  the  manage- 
ment of  a  case  requiring  all  the  discretion  of  the 
district  judge,  and  usurp  his  powers.     Ibid. 

35.  Though  the  supreme  court  will  not  order 
an  inferior  "tribunal  to  render   judgment  for  or 
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against  either  piirly,  it  will,  in  a  proper  case,  !  the  supreme  court,  asking  for  "a  rule  to  show 


order  such  court  to  proceed  to  judgment.  Should 
it  be  possible,  that  in  a  case  ripe  for  judgment, 
the  court  before  whom  it  was  depending  couKi 
perseveringly  refuse  to  terminate  the  cause,  the 
supreme  court,  without  indicating  the  character 
of  the  judgment,  would  be  recpiired  by  its  duly 
to  order  the  rendition  of  some  judgment:  but, 
to  justify  this  mandate,  a  plain  case  of  refusing 
to  proceed  in  the  inferior  court  ought  to  be  made 
out.     IhiJ. 

36.  jNIotion  for  a  rule  on  the  district  judge  of 
the  district  court  of  the  United  States  for  the 
Missouri  district,  to  show  cause  why  a  mandamus 
should  not  issue  from  the  supreme  court,  com- 
manding him  to  order  an  execution  to  issue  on  a 
judgment  entered  in  that  court  in  the  case  of  the 
Postmaster-General  of  the  United  States  v.  Rec- 
tor's Administrator.  The  motion  was  founded 
Oil  an  attested  copy  of  the  record  of  the  pro- 
ceedings in  the  district  court :  by  which  it  ap- 
peared that  the  district  judge,  on  the  motion  of 
the  district  attorney  of  the  United  States,  for  an 
order  for  an  execution  on  this  judgment,  "after 
mature  deliberation  thereon,"  overruled  the  mo- 
tion.     The   rule   to   show  cause  was   refused. 


cause  why  a  mandamus,  in  the  nature  of  a  writ 
of  procedendo,  should  not  be  issued,-'  not  having 
been  verified  by  aflidavit,  they  cannot  be  con- 
sidered. Ex  parte  Poidtney  v.  The  City  of  La 
Fayette,  Shields  and  otkcis,  12  Peters,  4 7 "2. 

41.  The  diief  justice  of  the  supreme  court, 
residing  in  the  fourth  circuit,  who,  under  the  act 
of  congress  of  1802,  ch.  31,  holds  the  court  at  the 
August  term,  has  not  power  to  grant  a  rule  for 
a  mandamus,  or  a  rule  to  show  cause  why  a 
mandamus  shall  not  issue.  Such  a  rule  does  not 
fall  within  the  description  of  cases  enumerated 
in  the  act  of  congress  for  the  action  of  the  court, 
at  the  August  term.  Ex  parte  Duncan  N.  Hen- 
lien,  13  Peters,  228. 

42.  The  supreme  court  would  not  issue  a 
mandamus  to  the  district  judge  of  the  southern 
district  of  New  York,  in  a  case  in  which  the  dis- 
trict judge  decided  that  the  custody  of  gootls, 
wares  and  merchandize,  proceeded  against  alter 
a  seizure  by  the  collector  of  the  port  of  New 
York,  was  in  the  marshal  of  the  district,  after 
process  had  issued  by  order  of  the  court  against 
the  goods.  The  mandamus  was  asked  for,  after 
an  argument  before  the  supreme  court  to  show 


Postmaster-General  v.  1'rigg,  Adrn'r  of  Rector,  11  ;  that  the  custody  of  the  goods  was  to  continue  in 


Peters,  173. 

37.  The  court  have  looked  into  the  practice 
of  the  supreme  court  upon  motions  of  this  sort, 
and  it  does  not  appear  to  have  been  satisfactorily 
settled.  For  any  thing  that  appears  in  this  case, 
there  may  have  been  sufficient  reason  for  the 
decision  of  the  district  court  overruling  the  mo- 
tion for  an  execution  ;  and  there  is  nothing  in  the 
record  to  create  a  prima  facie  case  of  mistake, 
misconduct,  or  omission  of  duty,  on  the  part  of 
the  district  court.  In  such  a  state  of  facts,  the 
court  are  bound  to  presume  that  every  thing  was 
rightly  done  by  the  court,  until  some  evidence  is 
offered  to  show  the  contrary;  and  they  cannot, 
upon  the  evidence  before  the  court,  assume  that 
there  is  any  ground  for  its  interposition.     Jbid. 

38.  A  rule  to  show  cause,  is  a  rule  upon  the 
iudge  to  explain  his  conduct;  and  implies  that  a 
case  had  been  m.ide  out,  which  makes  it  proper 
that  the  supreme  court  should  know  the  reasons 
for  his  decision.  When  the  record  does  not 
show  mistake,  misconduct,  or  omission  of  duty 
on  the  part  of  the  court;  unless  such  a  prima 
facie  case  to  the  contrary  is  made  out,  supported 
by  affidavit,  as  would  make  it  the  duty  of  the 
court  to  interpose;  such  a  rule  ought  not  to  be 
granted.     Ibid. 

39.  The  supreme  court  refused  to  award  a  man- 
damus to  the  district  judge  of  the  district  of  Louis- 
iana, commanding  him  to  sign  a  bill  of  exceptions 
tendered  to  him.  and  to  command  him  to  have  in- 
scribed by  the  clerk  of  the  court,  on  the  order 
book  of  the  court,  an  order  passed  by  him  in  a 
case  which  was  before  him  on  the  mandate  of 
the  supreme  court  of  the  United  States;  re- 
quiring him  to  do  and  to  have  done  certain  mat- 
ters to  carry  into  effect  the  decree  of  the  supreme 
court,  in  a  case  which  had  been  brought  before 
the  court  by  appeal  from  the  district  court  of 
Louisiana.     Ex  parte  Story,  12  Peters,  339. 

40.  The  statements  contained  in  a  petition  to 


the  collector  of  the  port.  The  court  said  :  This 
is  neither  more  nor  less  than  an  application  for 
an  order  to  reverse  the  solemn  judgment  of  the 
district  judge,  in  a  matter  clearly  within  the 
jurisdiction  of  the  court ;  and  to  substitute  an- 
other judgment  in  its  stead.  Ex  parte  Jesse  Hoyt, 
Collector  of  the  Port  of  New  York,  13  Peter?, 
279. 

43.  A  writ  of  mandamus  is  not  a  proper  pro- 
cess to  correct  an  erroneous  judgment  or  decree 
rendered  in  an  inferior  court.  That  is  a  matter 
which  is  properly  examinable  on  a  writ  of  error, 
or  on  an  appeal  to  the  proper  appellate  tribunal. 
Nor  can  the  supreme  court  issue  a  mandamus  to 
the  district  court  on  the  ground  that  it  is  neces- 
sary for  the  exercise  of  its  appellate  jurisdiction  ; 
for  if  there  is  any  appellate  jurisdiction  in  this 
case,  it  is  direct  and  immediate  to  the  circuit 
court  of  the  southern  district  of  New  York.  It 
has  been  repeatedly  declared  by  the  supreme 
court,  that  it  will  not,  by  mandamus,  direct  a 
judge  to  make  a  particular  judgment  in  a  suit, 
but  will  only  require  him  to  proceed  to  render 
judgment.     Ibid. 

44.  The  district  judge  of  the  eastern  district 
of  Louisiana,  while  holding  a  circuit  court,  or- 
dered proceedings  on  a  bill  in  equity  to  be  in 
conformity  with  the  rules  of  the  courts  of  Louisi- 
ana, thus  disregarding  the  rules  for  proceedings 
in  the  circuit  courts  of  the  United  States  in 
cases  in  chancery,  prescribed,  and  ordered  by 
the  supreme  court  of  the  United  States.  It  was 
also  declared  that  the  practice  and  proceedings 
in  all  civil  causes,  those  of  admiralty  alone  ex- 
cepted, should  be  conformable  to  the  provisions 
of  the  code  of  practice  of  Louisiana,  and  of  the 
acts  of  the  legislature  of  the  state.  Under  this 
order,  and  by  the  course  of  the  court,  the  pro- 
ceedings on  the  bill  in  equity  were  suspended 
and  prevented.  A  motion  was  made  for  a  man- 
damus to  the  circuit  court,  in  the  nature  oi  a 
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writ  of  procedendo;  to  compel  the  court  to  pro- 
ceed in  the  cause  according  to  the  rules  of  prac- 
tice prescribed  to  the  courts  of  equity,  of  the 
United  States,  &c.,  to  award  attachments,  &c., 
and  in  all  things  to  proceed  in  the  cause  in  such 
manner  as  the  constitution  and  laws  of  the 
United  States,  and  the  principles  and  usages  in 
equity  will  authorize.  Held,  that  this  is  not  a 
case  in  which  a  mandamus  will  lie.  The  appro- 
priate redress,  if  any,  is  to  be  obtained  after  the 
final  decision  shall  be  had  on  the  cause,  by 
appeal.  Ex  parte  Myra  Clarke  Whitney,  13  Pe- 
ters, 401. 

45.  A  writ  of  mandamus  is  not  the  appropri- 
ate remedy  for  any  errors  which  may  be  made 
in  a  cause,  by  a  judge  in  the  exercise  of  his  au- 
thority ;  although  they  may  seem  to  bear  harshly 
or  oppressively  on  the  party.  The  remedy  in 
such  cases  must  be  sought  in  some  other  form. 
Ihid. 

46.  On  the  3d  of  March.  1837,  congress  passed 
an  act  giving  to  the  widow  of  any  officer  who 
bad  died  in  the  naval  service  of  the  United 
States,  authority  to  receive,  out  of  the  navy  pen- 
sion fund,  half  the  monthly  pay  to  -A-hich  the 
deceased  officer  M'ould  have  been  entitled  under 
the  acts  regulating  the  pay  in  the  navy,  in 
force  on  the  1st  day  of  January,  1835.  On  the 
same  day,  a  resolution  was  adopted  by  congress, 
giving  to  ]\Irs.  Decatur,  widow  of  captain  Ste- 
phen Decatur,  a  pension  for  five  years,  out  of  the 
navy  pension  fund,  and  in  conformity  with  the 
act  of  30th  June,  1831,  and  the  arrearages  of 
the  half-pay  of  a  post-captain,  from  the  death  of 
commodore  Decatur  to  the  30th  of  June,  1834; 
the  arrearages  to  be  vested  in  trust  for  l.er  by 
the  secretary  of  the  treasury.  The  pensijn  and 
arrearages,  under  the  act  of  3d  March.  1837^  were 
paid  to  Mis.  Decatur  on  her  application  lo  Mr. 
Dickerson,  the  secretary  of  the  navy,  under  a 
protest  by  her,  that  by  receiving  the  same  she 
did  not  prejudice  her  claim  under  the  resolution 
of  the  same  date.  She  applied  to  the  secietary 
of  the  navy  for  the  pension  and  arrears,  under 
the  resolution,  which  were  refused  by  him. 
Afterwards,  she  applied  to  Mr.  Paulding,  who 
succeeded  Mr.  Dickerson  as  secretary  o/  the 
navy,  for  the  pensions  and  arrears,  which  were 
refused  by  him-.  The  circuit  court  of  the  county 
of  Washington,  in  the  District  of  Columbia,  re- 
fused to  grant  a  mandamus  to  the  secreta/y  of 
the  navy,  commanding  him  to  pay  the  arrears, 
and  to  allow  the  pension  under  the  resolution  of 
March  3d,  1837.  Held,  that  the  judgment  of  the 
circuit  court  was  correct.  Decatur  v.  Paulding, 
Secretary  of  the  Navy,  14  Peter.s,  497. 

47.  In  the  case  of  Kendal  v.  The  United 
States,  12  Peters,  524,  it  was  decided  by  the  su- 
preme court,  that  the  circuit  court  for  Washing- 
ton county,  in  the  District  of  Columbia,  has  the 
power  to  issue  a  mandamus  to  an  officer  of  the 
federal  government,  commanding  him  to  do  a 
ministerial  act.     Ibid. 

2.  Writs  of  Mandamus  from  the  Circuit  Courts 
of  the  United  States. 

48.  A  circuit  court  of  the  United  States  has 
power  to  issue  a  mandamus  to  a  collector,  com- 
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manding  him  to  grant  a  clearance.  Gilchrist  et 
al.  V.  Collector  of  Charleston,  1  Hall's  Am.  Law 
Journal,  429. 

49.  The  circuit  court  of  the  United  States  may 
issue  a  mandamus  to  a  state  court  which  refuses 
to  transfer  a  cause  under  the  act  of  congress. 
Spraggins  v.  County  Cottrt  of  Humphries,  1 
Cooke,  160. 

50.  A  mandamus  will  not  lie  to  a  district 
court,  to  compel  it  to  expunge  amendments  im- 
properly made  in  the  record  returned  to  the 
circuit  court,  on  a  writ  of  error.     Ibid. 

51.  The  power  of  the  circuit  courts  of  the 
United  States  to  issue  the  writ  of  mandamus,  in 
confined  e.\clusively  to  those  cases  in  which  it 
may  be  necessary  to  the  e.\ercise  of  their  juris- 
diction. M-Intire  v.  Wood,  7  Cranch,  504;  2 
Cond.  Rep.  588. 

52.  The  circuit  court  of  the  United  States  for 
the  District  of  Columbia,  has  a  right  to  award  a 
mandamus  to  the  postmaster-general  of  the 
United  States,  requiring  him  to  pass  to  the  cre- 
dit of  certain  contractors  for  carrying  the  United 
States'  mail,  a  sum  found  to  be  due  to  them  by 
the  solicitor  of  the  treasury  of  the  United  States; 
the  solicitor  acting  under  the  provisions  of  a 
special  act  of  congress  of  the  United  States. 
Such  a  proceeding  does  not  interfere  in  any 
respect  with  the  rights  and  duties  of  the  execu- 
tive, nor  does  it  involve  any  conflict  of  powers 
between  the  e.xecutive  and  the  judicial  depart- 
ments of  the  government.  The  mandamus  does 
not  seek  to  control  the  postmaster-general  of 
the  United  States,  in  the  discharge  of  his  official 
duties,  partaking  in  any  respect  of  an  executive 
character :  but  to  enforce  the  performance  of  a 
mere  ministerial  act,  which  neither  he  or  the 
President  has  any  authority  to  deny  or  control. 
Postmaster-General  of  the  United  States  v.  The 
United  States,  on  the  relation  of  William  B.  Stokes, 
12  Peters,  524. 

53.  The  act  required  by  law  to  be  done  by  the 
postmaster-general,  is  simply  to  credit  Stockton 
and  Stokes,  with  the  full  amount  of  the  award 
of  the  solicitor  of  the  treasury.  This  is  a  precise 
definite  act,  purely  ministerial,  and  about  which 
the  postmaster-general  has  no  discretion  what- 
ever. This  was  not  an  official  act  in  any  other 
sense  than  being  a  transaction  in  the  department 
where  the  books  and  accounts  were  kept,  and 
was  an  official  act  in  the  same  sense  that  an 
entry  in  the  minutes  of  the  court,  pursuant  to 
the  order  of  the  court,  is  an  official  act.  There 
is  no  room  for  the  exercise  of  discretion,  official 
or  otherwise.  All  that  is  shut  out  by  the  direct 
and  positive  command  of  the  law,  and  the  act 
required  to  be  done  is,  in  every  just  sense  a 
mere  ministerial  act.     Ibid. 

54.  The  common  law,  as  it  was  in  force  in 
Maryland  when  the  cession  of  the  part  of  the 
state  within  the  District  of  Columbia  was  made 
to  the  United  States,  remained  in  force  in  the 
district.  The  writ  of  mandamus  which  issued 
in  this  case  in  the  district  court  of  the  District 
of  Columbia,  must  be  considered  as  it  was  at 
common  law,  with  respect  to  its  object  and  pur- 
pose, and  varying  only  in  the  form  required  by 
the  diflerent  character  of  the  government  of  the 
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United  States.  It  is  a  writ,  in  England,  issuing 
nut  of  the  king's  bench,  in  the  name  of  the  king 
and  is  caileil  a  prerogative  writ,  but  considered 
a  writ  of  right;  and  is  directed  to  some  person, 
corporation,  or  inferior  conrt,  requiring  theni  to 
do  some  particular  thing,  therein  specilied,  which 
appertains  to  their  otlice,  and  which  is  supposed 
to  be  consonant  to  right  and  justice;  and  where 
there  is  no  other  adequate,  specilic  remeily,  such 
a  writ,  and  for  such  a  purpose,  would  seem  to 
be  peculiarly  appropriate.  The  right  claimed  is 
just,  and  established  by  positive  law ;  and  the 
duty  recpjired  to  be  performed  is  clear  and  spe- 
citic;  and  there  is  no  other  adequate  remedy. 
Ibid. 

55.  The  result  of  the  cases  of  INMntire  v. 
Wood,  and  RrCluny  i'.  Silliman,  clearly  is,  that 
the  authority  to  issue  the  writ  of  mandamus  to 
an  officer  of  the  United  States,  commaminig  him 
to  perform  a  specilic  act,  required  by  a  law  of 
the  United  States,  is  within  the  scope  of  the 
judicial  powers  of  the  United  States,  under  the 
constitution:  but  that  the  whole  of  that  power 
has  not  been  communicated  by  law  to  the  cir- 
cuit courts  of  the  United  States  in  the  several 
states.  It  is  a  dormant  power,  not  yet  called 
into  action,  and  vested  in  those  courts.  And 
there  is  nothing  growing  out  of  the  official  cha- 
racter of  a  parly,  that  will  exempt  him  from  this 
writ,  if  the  act  to  be  performed  is  merely  minis- 
terial.    Ibid. 

56.  The  power  to  issue  the  writ  of  mandamus 
is,  in  England,  given  to  the  king's  bench  only, 
as  having  the  general  supervising  power  over 
all  inferior  jurisdictions  and  officers,  and  is  co- 
extensive with  judicial  power.  And  the  same 
theory  prevails  in  the  state  governments  of  the 
United  States,  where  the  common  law  is  adopted, 
and  governs  in  the  administration  of  justice  ;  and 
the  power  of  issuing  this  writ  is  generally  con- 
fided to  the  hichest  court  of  original  jurisdiction. 
Ibid. 

57.  There  can  be  no  doubt  but  that,  in  the 
state  of  Maryland;  a  writ  of  mandamus  might 
be  issued  to  an  executive  officer,  commanding 
him  to  perform  a  ministerial  act  required  of  him 
by  the  laws;  and,  if  it  would  lie  in  that  state, 
there  can  be  no  good  reason  why  it  should  not 
lie  in  the  District  of  Columbia,  in  analogous 
cases.     Ibid. 

58.  The  powers  of  the  supreme  court  of  the 
United  States,  and  of  the  circuit  courts  of  the 
Unhed  States  to  issue  writs  of  mandamus,  grant- 
ed by  the  fourteenth  section  of  the  judiciary  act 
of  1789,  is  only  for  the  purpose  of  bringing  the 
case  to  a  final  judgment  or  decree,  so  that  it 
may  be  reviewed.  The  mandamus  does  not 
direct  the  inferior  court  how  to  proceed,  but 
only  that  it  must  proceed,  according  to  its  own 
judgment,  to  a  final  determination  ;  otherwise  it 
cannot  be  reviewed  in  the  appellate  court.  It 
is  difTerent  in  the  circuit  court  of  the  District  of 
Columbia,  under  the  adoption  of  the  laws  of 
Marvland,   which   included   the   common  law. 

Ibid: 

59.  The  cases  of  I\rintire  v.  Wood.  7  Cranch, 
504,  and  M^Cluny  v.  Silliman,  6  Wheaton,  349, 
have  decided  that  the  circuit  courts  of  the  United 


States,  in  the  several  states,  have  no  power  to 
issue  a  mandamus  against  one  of  the  officers  of 
the  Uniteil  Stales.     Ibid. 

60.  The  power  of  the  circuit  court  of  the  Dis- 
trict of  Columbia,  to  exercise  the  jurisdiction  to 
issue  a  writ  of  mandamus  to  a  public  ojficer  to 
do  an  act  required  of  him  by  law,  results  from 
the  third  section  of  the  act  of  congress,  of  Febru- 
ary 27th,  1801,  which  declares  that  the  court 
and  the  judges  thereof  shall  have  all  the  powei 
by  law  vested  in  the  circuit  courts  of  the  United 
States.  The  circuit  courts  referred  to,  were 
those  established  by  the  act  of  February  13th, 
1801.  The  repeal  of  that  law^  fifteen  months 
afterwards,  and  after  the  circuit  conrt  for  this 
district  had  been  organized,  and  had  gone  into 
operation,  under  the  act  of  27th  February,  1801, 
could  not,  in  any  manner,  affect  that  law  any 
further  than  was  provided  by  the  repealing  act. 
Ibid. 

61.  The  circuit  courts  have  no  power  to  issue 
writs  of  mandamus  after  the  practice  of  the 
king's  bench,  but  only  where  they  are  necessary 
for  the  exercise  of  their  jurisdiction.  Smith  v. 
Jackson,  Paine's  C.  C.  R.  453. 

62.  But  where  a  district  court  refuses  to  give 
juilgment,  a  mandamus  will  lie.  But  a  manda- 
mus will  not  lie  to  a  district  court  to  compel  it 
to  expunge  amendments  improperly  made  in  the 
record,  returned  to  the  circuit  court.     Ibid. 

63.  The  jurisdiction  of  the  supreme  court  is 
pointed  out  by  the  constitution,  but  the  distribu- 
tion of  the  powers  of  the  inferior  courts  is  regu- 
lated and  governed  by  the  laws  by  which  they 
are  constituted.  The  circuit  courts  have  no 
supervising  power  or  control  over  the  distiict 
courts,  other  than  is  given  by  the  laws  of  the 
United  States:  which  is  to  compel  a  rendition  of 
a  judgment  or  decree,  and  to  re-examine  it  on  a 
writ  of  error,  or  on  an  appeal.     Ibid. 


MANDATE. 

1.  At  a  former  term  of  the  supreme  court,  the 
judgment  of  the  court  for  the  correction  of  errors, 
of  the  slate  of  New  York,  was  reversed  in  this 
case,  the  court  being  of  opinion  that  Charles  A. 
Davis,  being  consul-general  of  the  king  of  Saxony, 
was  exempted  from  being  sued  in  the  state  court, 
and  that  by  reason  thereof,  the  judgment  ren- 
dered against  him  by  the  court  for  the  correc 
lion  of  errors  was  erroneous;  and  ordered  and 
adjudged  that  the  judgment  of  the  court  for  the 
correction  of  errors  should  be,  and  the  same  was 
thereby  reversed,  and  that  the  cause  be  remand- 
ed to  the  court  for  the  correction  of  errors,  with 
directions  to  conform  its  judgment  to  this  opi- 
nion. A  mandate  issued  in  pursuance  of  this 
judgment  to  ihe  court  for  the  correction  of  errors, 
and' that  court  declared  and  adjudged,  "  that  a 
consul-general  of  the  king  of  Saxony  is.  by  the 
constitution  and  laws  of  the  United  States,  ex- 
empt from  being  sued  in  a  state  court :"  and  that 
conrt  further  adjudged  that  the  supreme  court 
of  the  state  of  New  York,  from  which  court  this 
case  had  been  brought,  by  a  writ  of  error,  to  the 
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court  of  errors  of  New  York,  is  a  court  of  general 
common  law  jurisil lotion,  and  that  the  court  of 
errors  has  no  power,  jurisdiction  or  authority,  for 
any  error  in  fact,  or  any  error  than  such  as  ap- 
pears upon  the  face  of  the  record  of  the  proceed- 
ings of  the  supreme  court,  to  reverse  a  judgment 
of  that  court;  that  no  other  can  be  assigned  or 
regarded  as  a  ground  of  reversal  of  the  judg- 
ment of  said  supreme  court,  than  such  as  ap- 
pears upon  the  recoid  of  the  proceedings  of  the 
said  court,  and  which  relates  to  questions  ac- 
tually before  the  justices  of  that  court  by  a  plea 
to  its  jurisdiction  or  otherwise;  and  that  the 
court  of  errors  is  not  authorized  to  notice  the 
allegations  of  Davis,  assigned  for  error  in  that 
court,  that  he  was  consul-general  of  the  king  of 
Saxony,  or  to  try  or  regard  said  allegation  ;  and 
there  being  no  error  on  the  face  of  the  record 
of  the  proceedings  of  the  supreme  court  of  New 
York,  the  defendant  in  error  was  entitled  to  a 
judgment  of  affirmance  according  to  the  laws 
of  that  state,  any  matter  assigned  for  error  in 
fact  to  the  contrary  notwithstanding.  The  court 
of  errors  further  declared,  that  for  any  error  in 
the  judgment  of  the  supreme  court  or  its  pro- 
ceedings, assignable  for  error  in  fact,  the  party 
agiirieved  by  such  error  may  sue  out  a  writ  of 
error  coram  vobis,  returnable  to  the  supreme 
court,  upon  which  the  plaintiff  may  assign  errors 
in  fact ;  and  if  such  fact  is  admitted  or  found  by 
the  verdict  of  the  jury,  the  supreme  court  may 
revoke  their  judgment,  and  for  any  error  in  the 
judgment  of  the  supreme  court  upon  the  writ 
of  error  coram  vobis,  the  court  of  errors  has 
jurisdiction  upon  a  writ  of  error  to  the  supreme 
court  to  review  the  last  judgment.  The  defend- 
ants in  error  having,  upon  the  filing  of  the  man- 
date to  the  supreme  court,  applied  to  the  court 
of  errors  to  dismiss  the  writ  of  error  to  the  su- 
preme court  of  that  state,  the  same  was  quashed, 
and  the  defendants  in  error  adjudged  to  recover 
their  costs  against  the  plaintiff  in  error.  By  the 
court: — If  the  jurisdiction  of  the  court  for  the 
correction  of  errors  does  not,  according  to  the 
laws  by  which  the  judicial  system  of  New  York 
IS  organized,  enable  that  court  to  notice  errors 
in  fact  in  the  proceedings  of  the  supreme  court 
not  apparent  on  the  face  of  the  record,  it  is  dif- 
ficult to  perceive  how  that  court  could  conform 
its  judgment  to  that  of  the  supreme  court,  other- 
wise than  by  quashing  its  writ  of  error  to  the 
supreme  court.  The  judgment  of  the  court  of 
errors  of  New  York  was  affirmed.  Davis  v. 
Packard  et  al,  8  Veiev^,  312 


been  issued,  had  not  been  executed,  the  clerk 
was  ordered  to  make  out  a  certificate  of  the  final 
decree  of  the  court  before  rendered,  and  a  man- 
date according  to  the  final  decree  and  the  opi- 
nion of  the  court  on  a  petition  filed  ;  stating  that 
the  decree  of  the  court  was  not  executed  by  rea- 
son of  an  imperfection  in  the  first  mandate. 
Ibid. 

5.  When  the  supreme  court  have  executed 
their  power  in  a  case  before  them,  and  their  final 
decree  or  judgment  required  some  further  act  to 
be  done;  it  cannot  issue  an  execution,  but  will 
send  a  special. mandate  to  the  court  below  to 
award  it.  Whatever  was  before  the  court,  and 
is  disposed  of,  is  considered  finally  settled.  Ibid. 

6.  The  inferior  court  is  bound  by  the  decree, 
as  the  law  of  the  case,  and  must  carry  it  into 
execution  according  to  the  mandate :  they  can 
examine  it  for  no  other  purpose  than  execution  ; 
or  give  any  other  or  further  relief;  or  review  it 
upon  any  matter  decided  on  appeal,  for  error 
apparent;  or  intermeddle  with  it  further  than  to 
settle  so  much  as  has  been  remanded.     Ibid. 

7.  After  a  mandate,  no  rehearing  will  be 
granted  ;  and  on  a  subsequent  appeal,  nothing  is 
brought  up  but  the  proceeding  subsequent  to  the 
mandate.     Ibid. 

8.  If  the  special  mandate  directed  by  the  24th 
section  of  the  judiciary  act  is  not  obeyed,  then 
the  general  power  given  to  "all  the  courts  of 
the  United  States  to  issue  any  writs  which  are 
necessary  for  the  exercise  of  their  respective  ju- 
risdictions, and  agreeable  to  the  principles  and 
usages  of  law,"  by  the  14th  section  of  the  judi- 
ciar'y  act,  fairly  arises;  and  a  mandamus  or 
other  appropriate  writ  will  go.     Ibid. 

9.  At  the  time  when  a  decree  was  made  in 
the  district  court  of  Louisiana  in  a  case  before  ir, 
the  complainant  was  dead.  The  executrix  was 
afterwards  admitted,  by  the  district  court,  to  be- 
come a  party  to  the  suit,  and  prosecuted  an  ap- 
peal to  the  supreme  court,  where  the  decree  of 
the  district  court  was  reversed  on  the  merits: 
and  the  case  was  sent  back  to  the  district  court 
on  a  mandate,  requiring  the  decree  of  the  su- 
preme court  to  be  carried  into  effect.  The  de- 
cease of  the  plaintiff  before  the  decree,  and  his 
having  left  other  heirs  besides  the  executrix, 
were  offered,  in  the  form  of  a  supplemental  an- 
swer to  the  original  bill,  to  the  district  court, 
when  acting  under  the  mandate  of  the  supreme 
court,  to  show  error  in  the  proceedings  of  that 
court,  with  a  view  to  bring  the  case  again  before 
the  supreme  court,  in  order  to  have  a  re-exami- 


2.'  The  mandate  issued  by  the  supreme  court.  !  nation  and  a  reversal  of  the  decree  of  that  court. 


in  a  ca.se  decided  by  the  court,  is  to  be  inter 
preted  according  to  the  subject-matter;  and  it  is 
in  no  manner  to  cause  injustice.  Story  v.  Liv- 
ingston. 13  Peters,  359. 

3.  The  supreme  court  is  bound  to  grant  a 
mandate  to  the  inferior  court,  which  will  suit 
ihe  case.     Ex  parte  Sibbahl  12  Peters,  488. 

4.  When  the  mandate  which  has  been  issued 
by  the  clerk  of  the  supreme  court  to  the  infe- 
rior court,  was  not  an  execution  of  the  final  de- 
cree of  the  court  in  the  case:  at  a  subsequent 
lerm  of  the  court,  on  its  being  shown  that  the 
decree  of  the  court  in  the  case  in  which  it  had 


The  district  court  refused  to  permit  the  evidence 
of  the  matters  alleged  to  be  entered  on  the  re- 
cords of  the  court,  or  to  sign  a  bill  of  exceptions, 
stating  that  the  same  had  been  offered.  The 
court,  in  the  case  of  Skillern's  Executors  v. 
May's  Executors.  6  Cranch,  267,  said:  '-as  it 
appeared  that  the  merits  of  the  case  had  been 
finally  decided  in  the  supreme  court,  and  tku 
its  mandate  required  only  the  execution  of  the 
decree,  the  circuit  court  was  bound  to  carry  that 
decree  into  execution,  although  the  jurisdiction  ot 
the  court  was  not  alleged  in  the  pleadings.  In 
the  case  now  before  the  court,  the  merits  ot  ttw 
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controversy  were  finally  decided  by  the  supreme 
court,  and  its  mandate  to  the  district  court  re- 
quired only  the  execution  of  the  decree.  On 
the  authority  of  this  case,  the  refusal  to  allow 
thi?  defendant  to  tile  a  supplemental  answer  and 
plea,  was  sustained.  Ex  jmrlc  Story,  12  Peters, 
339. 

10.  It  is  too  late  to  question  the  jurisdiction 
cf  the  circuit  court,  after  the  cause  has  bi;en 
sent  back  by  the  mantlate.  Skilkiii's  K.rrs  v. 
3Iaifs  Ecrs,  G  Ci-anch.  267  ;  2  Cond.  Rep.  366. 

11.  After  a  case  has  been  decideii  by  the  su- 
preme court,  and  the  mandate  of  the  court  is 
sent  to  the  circuit  court,  where  the  case  is  again 
before  the  court  on  a  question  relative  to  the 
subsequent  proceedings  of  the  court  to  which 
the  mandate  has  been  sent,  nothing  is  before  the 
supreme  court  but  what  is  subsequent  to  the 
mandate.  Himcly  v.  Rose.  5  Cranch,  313;  2 
Cond.  Rep.  260. 

12.  Upon  an  appeal  from  a  mandate  to  carry 
into  effect  a  former  decree  of  the  supreme  court, 
nothing  is  before  the  court  but  the  proceedings 
subsequent  to  the  mandate.  But  the  original 
proceedings  are  always  before  the  court,  so  far 
as  is  necessary  to  determine  any  new  points  in 
controversy  between  the  parlies,  which  are  not 
terminated  by  the  original  decree.  7'he  Santa 
Maria,  10  Wheat.  431;  6  Cond.  Rep.  176. 

13.  In  Himely  v.  Rose,  5  Cranch,  313,  it  was 
saiJ,  ''  that  upon  an  appeal  from  a  mandate  no- 
thing is  before  the  court,  but  the  proceedings 
subsequent  to  the  mandate,  and  the  court  re- 
fused to  allow  interest  in  that  case,  which  was 
given  by  the  circuit  court  in  executing  the  man- 
date, because  it  was  not  awarded  by  the  su- 
preme court  upon  the  first  appeal.  The  same 
point  was  fully  examined  in  the  case  of  the  Santa 
Maria.  10  Wheat.  431,  442,  where  the  court 
held,  that  interest  on  damages  could  not  be 
given  by  the  circuit  court  in  the  execution  of 
the  mandate,  where  the  same  had  not  been  de- 
c.-eed  by  the  supreme  court  upon  the  original 
appeal."  Boyce's  Executors  v.  Grundy,  9  Peters, 
290. 

14.  The  mandate  of  the  supreme  court  to  the 
circuit  court  must  be  its  guide  in  executing  the 
judgment  or  decree  on  which  it  issued.  The 
mandate  is  the  judgment  of  the  supreme  court 
transmitted  to  the  circuit  court:  and  where  the 
direction  contained  in  it  is  precise  and  unam- 
biguous, it  is  the  duty  of  the  circuit  court  to 
carry  it  into  execution,  and  not  to  look  elsewhere 
for  authority  to  change  its  meaning.  But  when 
the  circuit  court  are  referred  to  testimony  to  as- 
certain the  amount  to  be  decreed,  and  are  au- 
thorized to  take  more  evidence  on  the  point,  it 
may  sometimes  happen  that  there  will  be  some 
uncertainty  and  ambiguity  in  the  mandate;  and 
in  such  a  case  the  court  below  have,  unques- 
tionably, the  right  to  resort  to  the  opinion  of  the 
suprerne  court,  delivered  at  the  time  of  the  de- 
cree, in  order  to  assist  them  in  expounding  it. 
JVest  and  others  v.  Brashear,  14  Peters,  51. 

15.  Construction  of  the  decree  and  mandate 
of  the  supreme  court,  at  January  term.  1835,  in 
the  case  of  Colin  JNlilchel  v.  The  United  States: 


reported  in  9  Peters,  711.    Mitchcl  v.  The  United 
States,  15  Peters,  52. 

16.  A  claim  to  the  land,  up  to  the  walls  of  the 
fort  of  St.  JNIarks,  in  Florida,  anil  to  the  land 
covered  by  the  fort,  rejected.     Ibid. 

17.  The  superior  court  of  Middle  Florida, 
having  in  obedience  to  the  mandate  of  the  court, 
proceeded  to  make  the  enquiries  directed 
thereby,  decided  that  the  extent  of  lands  adja- 
cent to  forts  in  Flori<la.  where  such  were  usually 
attached  to  such  forts,  was  determined  by  a  ra- 
dius of  fifteen  hundred  Caslilian  varas  for  the 
salient  angles  of  the  covered  way,  all  around 
the  walls;  and  on  there  being  no  covered  way, 
from  the  extreme  line  of  the  ditch.  The  supe- 
rior court  decreed  the  extent  of  the  land  re- 
serveil  for  the  United  States,  round  the  fort  of 
St.  Marks,  in  conformity  with  this  opinion.  The 
decree  was  confirmed,  on  the  appeal  of  the 
claimants.     Jbid. 

18.  The  case  of  Sibbald,  12  Peters,  493,  and 
the  case  in  10  Whcaton,  431,  cited;  and  the 
principles  decided  and  applied,  in  reference  to 
the  construction  and  execution  of  the  mandate 
of  the  supreme  court,  affirmed.  "To  ascertain 
the  true  intention  of  the  decree  and  mandate  of 
this  court,  the  decree  of  the  court  below,  and  of 
this  court,  must  be  taken  into  consideration.'" 
The  proceedings  in  the  original  suit,  are  always 
before  the  court,  so  far  as  to  determine  any  new 
points  between  the  parties."     Ibid. 


AIANUMISSION. 

1.  A  testatrix  directed  by  her  will  that  certain 
slaves  should  be  manumitted  at  her  death,  and 
charged  a  portion  of  her  real  estate,  specifically 
devised,  with  the  payment  of  annuities  to  some 
of  the  slaves.  The  executor  suffered  the  manu- 
mitted persons  to  go  at  large  as  free  for  some 
years,  but  afterwards,  on  finding  that  the  personal 
estate  would  not  pay  the  debts  of  the  testator, 
he  obtained  an  order  for  the  sale  of  all  the  per- 
sonal estate,  including  the  slaves  which  had  been 
manumitted,  in  the  inventory,  and  sold  those 
persons  as  slaves.  Held,  that  the  persons  who 
had  been  manumitted  by  the  will  were  free  ;  and 
that  under  the  laws  of  Maryland  authorizing 
manumissions  of  slaves  by  will,  provided  it  was 
not  done  to  the  injury  of  creditors,  the  manu- 
mission was  valid  ;  and  the  executor  must  resort 
to  the  real  estate  for  the  funds  to  pay  off  the 
debts  of  the  testator.  Fcmvick  v.  Chapman,  9 
Peters,  461. 

2.  By  the  statute  of  Maryland  of  1796,  ch.  67, 
sec.  13,  manumissions  of  slaves,  by  will  and  tes- 
tament, maybe  made  to  take  efi'ect  at  the  death 
of  the  testator.  The  testator  may  devise  or 
charge  his  real  estate  with  the  payment  of  debts, 
to  make  the  m.anumission  effective,  and  not  in 
prejudice  of  creditors.     Ibid. 

3.  The  right  to  freedom  may  be  tried  at  law, 
in  a  suit  against  the  executors,  at  the  instance 
of  the  manumitted   slaves :    and  the  executor 
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may,  in  such  suit,  ailtnit  the  existence  of  a  suffi- 
ciency of  real  assets  or  real  estate  to  pay  the 
debts  of  his  testator.     Ibid. 

4.  A  judgment  at  law  in  favour  of  manunnitted 
slaves,  in  a  suit  against  an  executor,  obtained  on 
the  admission  by  the  executor  of  a  sufficiency 
of  assets,  may  be  set  aside  in  equity,  if  such  ad- 
mission was  made  without  foundation  in  fact,  or 
in  fraud  or  mistake.  In  such  a  proceeding  in 
equity,  to  which  the  executor,  the  manumitted 
slaves,  and  all  persons  interested  have  been 
made  parties,  there  may  be  an  entire  review  of 
the  administration  of  the  estate,  of  the  conduct 
of  the  executor,  and  that  of  the  creditors,  in  re- 
gard to  the  estate,  and  in  respect  to  the  vigilance 
of  the  executor  in  paying,  and  of  the  creditors  in 
pursuit  of  their  debts.     Ibid. 

5.  When  a  testator  manumits  his  slaves  by 
will  and  testament,  and  it  clearly  appears  to  have 
been  his  intention  that  the  manumission  shall 
lake  place  at  all  events,  the  manifest  intention, 
without  express  words,  to  charge  the  real  estate, 
will  charge  the  real  estate  for  the  payment  of 
debts,  if  there  be  not  personal  assets  enough 
without  the  manumitted  slaves,  to  pay  the  debts 
of  the  testator.     Ibid. 

6.  In  such  a  case  the  creditors  Oi"  <he  testator 
must  look  to  the  real  estate  for  the  payment  of 
debts  which  remain  unpaid,  after  the  personal 
estate,  e.vclusive  of  the  manumitted  slaves,  has 
been  exhausted;  and  they  may  pursue  their 
claims  in  equity,  or  according  to  the  statutes  of 
Maryland  subjecting  real  estate  to  the  paym.ent 
of  debts.     Ibid. 

7.  When  an  executor  permits  manumitted 
slaves  to  go  at  I^rge  and  free,  under  a  manumis- 
sion to  take  effect  at  the  death  of  the  testator, 
he  cannot  recall  such  assent.  Nor  can  it  be  re- 
voked under  an  order  of  the  orphans'  court  of 
Maryland  for  the  sale  of  ail  the  personal  estate 
of  the  testator,  that  court  net  having  jurisdiction 
of  the  question  of  manumission.     Ibid. 

8.  It  being  admitted  that  a  testator  left  real  es- 
tate to  an  amount  in  value  more  than  sufficient  to 
pay  his  debts,  without  the  sale  of  slaves  manu- 
mitted by  his  will,  those  persons  are  free,  not- 
withstanding a  deficiency  of  personal  assets. 
Ibid. 

9.  Patrick  M'Cutchen,  of  Tennessee,  died  in 
1810,  having  previously  made  his  last  will  and 
testament;  by  which  will,  among  other  things, 
he  bequeathed  to  his  wife  Hannah,  during  her 
natural  life,  all  his  slaves,  and  provided  that 
they,  naming  them,  should,  at  the  death  of  his 
wife,  be  liberated  from  slavery,  and  be  for  ever 
and  entirely  set  free ;  except  those  that  were  not 
of  age,  or  should  not  have  arrived  at  the  age  of 
twenty-one  years  at  the  death  of  his  wife ;  and 
those  were  to  be  subject  to  the  control  of  his 
brother  and  brother-in-law,  until  they  were  of 
age,  at  which  period  they  were  to  be  set  free. 
As  to  Rose,  one  of  the  slaves,  the  testator  de- 
clared that  she  and  her  children,  after  the  death 
of  his  wife,  should  be  liberated  from  slavery, 
and  for  ever  and  entirely  set  free.  Two  of  the 
slaves,  Eliza  and  Cynthia,  had  children  born 
after  the  death  of  the  testator,  and  before  the 
death  of  his  wife  :  nothing  was  said  in  the  will 
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as  to  the  children  of  Eliza  and  Cynthia.  After 
the  decease  of  the  wife,  the  heirs  of  the  testatoi 
claimed  all  the  slaves,  and  their  increase,  as 
liable  to  be  distributed  to,  and  among  the  next  of 
kin  of  the  testator;  alleging  that,  by  the  laws 
of  Tennessee,  slaves  cannot  be  set  free  by  last 
will  and  testament,  or  by  any  direction  therein. 
That  if  the  law  does  authorize  emancipation, 
they  are  still  slaves  until  the  period  for  emanci- 
pation; and  that  the  increase,  born  after  the 
death  of  the  testator,  and  before  their  mothers 
were  actually  set  free,  were  slaves,  and  as  such 
were  liable  to  be  distributed.  By  the  court :  — 
The  laws  of  Tennessee  fully  authorize  the  eman- 
cipation of  slaves,  in  the  manner  provided  by  the 
last  will  and  testament  of  Patrick  M-Cutchen. 
M'-Cutchcn  et  al.  v.  Marshall  et  al.,  8  Peters, 
220. 

10.  As  a  general  proposition,  it  would  seem  a 
little  extraordinary  to  contend,  that  the  owner 
of  property  is  not  at  liberty  to  renounce  his  right 
to  it,  either  absolutely,  or  in  any  modified  manner 
he  may  think  proper.  As  between  the  owner 
and  his  slave,  it  would  require  the  most  explicit 
prohibition  by  law  to  restrain  this  right.  Consi- 
derations of  policy,  with  respect  to  this  species 
of  property,  may  justify  legislative  regulation,  as 
to  the  guards  and  checks  under  which  such 
manumission  shall  take  place  ;  especially,  so  as 
to  provide  against  the  public's  becoming  charge- 
able for  the  maintenance  of  slaves  so  manu- 
mitted.    Ibid. 

11.  It  is  admitted  to  be  a  settled  rule  in  the 
state  of  Tennessee,  that  the  issue  of  a  female 
slave  follows  the  condition  of  the  mother.  If, 
therefore,  Eliza  and  Cynthia  were  slaves  when 
their  children  were  born,  it  will  follow,  as  matter 
of  course,  that  their  children  are  slaves  also.  If 
this  was  an  open  question,  it  might  be  urged  with 
some  force,  that  the  condition  of  Eliza  and  Cyn- 
thia, during  the  life  of  the  widow,  was  not  that 
of  absolute  slavery,  but  was,  by  the  will,  con- 
verted into  a  modified  servitude,  to  end  upon  the 
death  of  the  widow,  or  on  their  arrival  at  the  age 
of  twenty-one  years,  should  she  die  before  that 
time.  If  the  mothers  were  not  absolute  slaves,  but 
held  in  the  condition  just  mentioned,  it  would 
seem  to  follow,  that  their  children  would  stand  in 
the  same  condition  and  be  entitled  to  their  freedom 
on  their  arrival  at  twenty-one  years  of  age.  But 
the  course  of  decisions  in  the  state  of  Tennes- 
see, and  some  other  states  where  slavery  is  tole- 
rated, goes  very  strongly,  if  not  conclusively,  to 
establish  the  principle  that  females  thus  situated 
are  considered  slaves.  That  it  is  only  a  condi- 
tional manumission,  and  until  the  contingency 
happens,  upon  which  the  freedom  is  to  take 
effect,  they  remain,  to  all  intents  and  purposes, 
absolute  slaves.  The  court  do  not  mean  to  dis- 
turb this  principle.  The  children  of  Eliza  and 
Cynthia  must,  therefore,  be  considered  slaves. 
Ibid. 

12.  A  wife  having  separated  herself  from  her 
husband,  for  ill-treatment  by  him,  applied  to  the 
county  court  of  Prince  George^,  Maryland,  for 
alimony,  which  was  allowed  to  her,  pendente 
lite.  The  husband  gave  the  wife  a  female  negro 
slave,  and  some  other  property,  in  discharge  cf 
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the  alimony.  She  removed  to  Washington;  hired 
cut  the  slave;  and  afterwards,  in  consideration 
of  a  sum  of  money,  and  for  other  considerations, 
she  majiumitted,  by  deed,  ihe  slave,  and  her  two 
infant  children,  the  eldest  not  three  years  old. 
Some  lime  after  the  arrangement  between  tlie 
husband  and  wife,  a  linal  sepaialion  looii  place 
between  them,  by  a  verbal  agreement;  each  to 
retain  '-the  property  each  had,  and  to  be  quits 
for  ever,-"  and  the  wife  relinquished  all  further 
claim  for  alimony.  After  the  death  of  the  wife, 
the  husband  claimed  the  female  and  her  children 
as  his  slaves.  Held,  that  they  were  free  by  virtue 
of  the  deed  of  manumission  executed  by  the 
wife.     Wallingsford  \.  Allen,  10  Peters,  583. 

13.  It  would  be  an  unreasonable  restraint  upon 
the  privileges  of  manumission,  as  it  is  granted 
in  the  Maryland  law  of  1796,  if  it  were  inter- 
preted to  exclude  the  manumission  of  a  mother 
and  an  infant  child,  the  former  being  of  healthy 
constitution  and  able  to  maintain  it,  as  of  other 
children  who,  in  the  natural  progress  of  human 
life  would  be  able,  in  a  few  years,  to  maintain 
themselves  by  labour,  and  who  would  find  per- 
sons who  would  gladly  maintain  them  for  the 
services  they  could  render.     Ibid. 


MARINE  CORPS. 

1.  The  brevet  officers  of  the  marine  corps 
have  always  been,  by  law,  on  the  .same  footing 
with  other  officers  of  the  military  establishment 
cf  the  United  States,  in  respect  to  the  circum- 
stances which  entitle  them  to  pay  and  emolu- 
ments, and  they  continue  to  be  so.  The  United 
States  v.  Freeman,  3  Howard,  5G3. 

2.  A  brevet  field  officer  of  the  marine  corps 
is  not  entitled  by  law  to  brevet  pay  and  rations, 
by  reason  of  his  commanding  a  separate  post  or 
station,  if  the  force  under  his  command  would 
not  entitle  a  field  officer  of  infantry,  of  a  similar 
grade,  to  brevet  pay  and  rations.     Ibid.  566. 

3.  The  act  of  congress  of  1834  does  not  repeal 
the  first  section  of  the  act  of  1818,  regulating  the 
pay  and  emoluments  of  brevet  officers.     Ibid. 

4.  The  fifth  section  of  the  act  of  June  30,  1834, 
is  a  repeal  of  the  joint  resolution  of  the  two 
houses  of  congress,  of  the  25th  of  May,  1832, 
respecting  the  pay  and  emolument  of  the  marine 
corps.     Ibid. 

5.  The  army  regulations,  when  sanctioned  by 
the  president  of  the  United  States,  have  the 
force  of  law,  because  it  is  done  under  the  autho- 
rity of  law.     Ibid.  567. 

6.  The  fact  of  appropriations  having  been 
made  by  congress  for  double  rations,  does  not 
determine  what  officers  in  command  are  entitled 
to  them.     Ibid. 

7.  A  brevet  officer,  if  he  is  a  captain  in  the 
line  of  his  corps,  and  in  the  actual  command  of 
his  company,  whetlier  he  is  in  command  of  a 
post  or  not,  is  entitled  to  the  compensation  given 
by  the  second  section  of  the  act  of  the  2d  of 
March.  1827.     Ibid. 


MARINE  TRESPASS. 

1.  The  right  of  a  belligerent  cruiser,  of  seizing 
upon  the  high  seas  and  bringing  in  a  vessel  toi 
further  examination,  does  not  authorize  or  excuse 
any  spoliation  or  damage  done  to  the  prupeily; 
and  llie  captors  proceed  at  their  peril,  and  are 
liable  for  all  the  con.seciuent  injury  and  loss. 
Del  Cul,  Plaintiff  in  Error,  v.  Arnold,  Defendant 
in  Error,  3  Dall.  333;   1  Cond.  Rep.  150. 

2.  Upon  an  illegal  seizure,  the  original  wrong 
doer  may  be  responsible  beyond  the  loss  actually 
sustained,  in  a  case  of  gross  and  wanton  outrage  ; 
but  the  owners  of  the  privateer,  who  are  only 
constructively  liable,  are  not  bound  to  the  extent 
of  vindictive  damages.  Damages  are  not  reco- 
verable in  such  a  case  for  the  deterioration  of  the 
cargo,  not  occasioned  by  the  improper  conduct 
of  the  captors.  The  Amiable  Nancy,  3  Wheat 
546  :  4  Cond.  Rep.  322. 

3.'  The  master  of  a  vessel,  to  whom  property 
shipped  on  board  the  vessel  under  his  command 
is  to  be  consigned,  in  the  absence  of  proof  that 
the  owner  of  the  property  had  not  given  autho- 
rity to  order  insurance,  has  an  insurable  interest 
in  the  property  on  board  his  vessel;  and  this 
interest  is  sufficient  to  authorize  the  recovery  of 
a  loss  on  the  policy.  Buck  ^  Hedrick  v.  The 
Chesapeake  Ins.  Co.,  1  Peters,  151. 

4.  The  possible  or  probable  profits  of  an  un- 
finished voyage  afford  no  rule  by  which  to  esti- 
mate the  damages  in  a  case  of  marine  trespass. 
La  Amistad  des  Rues,  5  Wheat.  385 ;  4  Cond. 
Rep.  697. 

5.  The  prime  cost  or  value  of  the  property 
lost,  and  in  cases  of  injury,  the  diminution  in 
value  by  reason  of  the  injury,  with  intei;|!St 
thereon,  affords  the  true  rule  for  estimating 
damages  in  such  a  case.     Ibid. 

6.  In  cases  of  illegal  capture,  where  the  vessel 
and  cargo  have  been  entirely  lost  to  the  owner, 
the  proper  measure  of  damages  is  the  prime 
value  and  interest  to  the  day  of  the  judgment; 
and  in  case  of  gross  illegality,  damages  have 
been  restricted  to  demurrage  and  interest  on  the 
principal  of  the  captured  property.  The  Lively, 
1  Gallis.  C.  C.  R.  315. 

7.  Where  the  property  has  been  sold  and  no 
account  of  sales  has  been  rendered,  the  value 
is  estimated  at  the  prime  cost,  and  ten  per  cent, 
profit:  where  an  account  of  sales  is  rendered, 
that  in  general  is  made  the  measure  of  the  de- 
cree.    Ibid. 

8.  Freight  is  a  proper  item  for  allowance  in 
estimating  the  damages  arising  from  illegal  cap- 
ture, whem  the  cargo  has  been  lost,  or  the  cargo 
been  unliveried.  But  it  is  not  to  be  allowed 
where  the  vessel  has  been  restored  with  the 
cargo  on  board,  and  in  a  situation  capable  of 
performing  the  voyage.  Supposed  profits  are 
not  to  form  an  item  for  damages  in  case  of  resti- 
tution.    Ibid. 

9.  If  captors  wantonly  injure  the  captured 
crew,  the  prize  court  will  award  damages  for  the 
personal  ill  usage.     Ibid. 

10.  Where  a  capture  has  been  made  after  the 
expiration   of  the   time  within  wliich,   by  iho 
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treaty  of  peace,  captures  could  lawfully  be 
made,  the  owners  are  entitled  to  compensation 
for  the  loss  of  the  goods  which  have  been  con- 
sumed.or  destroyed  by  the  captors:  but  where 
the  captors  have  acted  with  good  faith,  the 
damages  are  not  to  exceed  the  amount  of  loss, 
and  the  onus  probandi  is  on  the  claimants.  The 
Ulpiano,  1  Mason's  C.  C.  R.  91. 

11.  If  a  person  has  in  the  acts  of  court  asserted 
himself  as  part  owner  of  a  privateer,  he  will  be 
responsible  as  such  owner  for  damages  assessed 
against  such  privateer,  although  his  name  be 
not  in  the  ship's  papers.  The  lilary,  1  Mason's 
C.  C.  R.  365. 

12.  The  commander  of  a  United  States'  ship 
of  war,  if  he  seizes  a  vessel  on  the  high  seas, 
without  probable  cause,  is  liable  to  make  resti- 
tution in  value,  with  damages  and  costs,  even 
although  the  vessel  is  taken  out  of  his  possession 
by  a  superior  force :  and  the  owner  is  not  bound 
to  look  to  the  recaptor,  but  may  abandon,  and 
hold  the  original  captor  liable  for  llie  whole  loss. 
3Mey  v.  Shattuck,  3  Cranch,  458;  1  Cond.  Rep. 
597. 

13.  Where  a  capture  is  in  itself  justifiable, 
the  subsequent  detention,  and  sending  in  for 
adjudication,  will  not  be  punished  by  damages. 
The  3Iarianna  Flora,  11  Wheat.  1 ;  6  Cond.  Rep. 
201. 

14.  Captors  have  a  right  to  carry  their  prizes 
to  a  proper  and  convenient  port  for  adjudication, 
and  are  not  controllable  by  the  revenue  officers. 
If  they  proceed  irregularly,  it  is  at  the  peril  of 
damages.    The  Lively,  1  Gallis.  C.  C.  R.  315. 

15.  In  estimating  damages  against  a  captor, 
a  vindictive  compensation  is  not  to  be  allowed, 
unless  where  the  misconduct  has  been  very 
gross  and  without  apology.  But  damages  ought 
to  be  equal  to  the  real  injury  sustained.    Ibid. 

16.  The  captors  are  not  liable  to  damages 
where  there  is  probable  cause  of  capture.  JVtc 
Liverpool  Packet,  1  Gallis.  C.  C.  R.  513. 

17.  Where  the  captor  transcends  his  powers 
and  rights,  he  becomes  guilty  of  a  marine  tres- 
pass, and  is  amenable  in  damages  for  the  injury 
sustained:  and  where  the  vessel  has  been  lost 
in  consequence  of  such  illegal  acts,  the  value  of 
the  vessel,  the  prime  cost  o1"  the  cargo,  with  all 
charges  and  the  premium  of  insurance,  are  to 
be  allowed  in  ascertaining  the  damages.  The 
Anna  Maria,  2  Wheat.  327  ;  4  Cond.  Rep.  139. 

18.  The  commander  of  a  squadron  is  liable  to 
individuals,  for  the  trespass  of  those  under  his 
command,  in  case  of  positive  or  permissive 
orders,  or  of  actual  presence  and  co-operation. 
The  Eleanor,  2  Wheat.  345;  4  Cond.  Rep.  149. 

19.  If  a  belligerent  party  captures  and  detains 
neutral  property,  he  does  it  at  his  peril.  Should 
the  capture  and  detention,  on  investigation,  turn 
out  to  be  unwarranted  by  the  general  law  of 
nations,  or  forbid  by  particular  treaty,  he  is 
bound  to  make  ample  compensation.  HoUings- 
worth  et  al.  v.  The  Betsey,  2  Adm.  Decis.  330. 

20.  The  owners  of  a  privateer  are  responsible 
for  the  conduct  of  their  agents,  the  officers  and 
crew,  CO  all  the  world  ;  and  the  measure  of  such 
responsibility  is  the  full  value  of  the  property 
injured  or  destroyed.  Del  Col,  Plaintiff  in  Error, 


V.  Arnold,  Defendant  in  Error,  3  Dall.  333 ;  1 
Cond.  Rep.  150. 

21.  Where  the  report  of  persons  appointed  to 
ascertain  and  assess  damages  for  a  marine  tres- 
pass, give  a  gross  sum,  unaccompanied  by  ex- 
planations, to  be  paid  by  the  captors  who  had 
made  an  illegal  capture,  the  report  was  set  aside. 
The  omission  of  the  appellant  to  except  to  the 
report,  does  not  cure  an  error  apparent  on  the 
face  of  the  record,  and  the  omission  to  give  the 
explanations  is  such  an  error.  Murray  v.  The 
Charming  Betsey,  2  Cranch,  64;  1  Cond.  Rep, 
358. 

22.  A  public  officer,  entrusted  to  perforin  a 
duty  on  the  high  seas  necessary  to  the  service 
of  his  country,  and  acting  according  to  the  best 
of  his  judgment  under  the  orders  he  has  re- 
ceived, if  he  is  the  victim  of  any  mistake,  ought 
never  to  be  assessed  whh  vindictive  damages. 
It  is  not  only  the  duty  of  the  court  to  relieve 
him  from  such  damages,  but  no  sentence  should 
be  affirmed,  where  from  the  nature  of  the  pro- 
ceedings the  whole  case  appears  on  the  record, 
unlesslhose  proceedings  are  such  as  to  show  on 
what  the  decree  has  been  founded,  and  to  sup- 
port that  decree.     Ibid. 

23.  A  charge  for  expenses  of  soliciting  from 
the  United  Stlites  compensation  for  the  illegal 
capture,  is  not  a  proper  charge  against  the  cap- 
tors; nor  is  the  charge  of  a  premium  of  insur- 
ance, no  premium  having  been  paid,  admissible. 
The  outfits  of  the  captured  vessel,  and  the  sum 
advanced  to  the  crew,  are  proper  items  in  the 
estimate  of  damages.  Maley  v.  Shattuck  3  Cranch, 
458;  1  Cond.  Rep.  597. 

24.  The  settled  practice  of  the  supreme  court 
is,  that  whenever  damages  are  claimed  by  the 
libellant  or  the  claimant  in  the  original  proceed- 
ings, if  a  decree  of  restitution  and  costs  only 
passes,  it  is  a  virtual  denial  of  damages;  and 
the  party  will  be  deemed  to  have  waived  the 
claim  for  damages,  unless  he  then  interposes  an 
appeal  or  cross  appeal  to  sustain  that  claim. 
Canter  v.  The  American  and  Ocean  Ins.  Co.,  3  Pe- 
ter,"?, 307. 

25.  Counsel  fees  in  defending  and  prosecut- 
ing, successfully,  a  case  of  admiralty  jurisdic- 
tion, were  allowed  as  damages.     Ibid. 

26.  Where  a  capture  is  lawful,  the  subsequent 
bringing  in  of  the  captured  vessel  is  not  a  cause 
for  giving  damages.  The  Marianna  Flora,  3  Ma- 
son's C.  C.  R.  116. 

27.  A  person  who  holds  goods  in  virtue  of  a 
respondentia  bond,  with  an  assignment  of  the 
bill  of  lading,  may  recover  damages  in  an  action 
of  trespass  against  one  for  taking  the  goods 
unlawfully,  to  the  full  value  of  the  property, 
though  it  exceeds  the  debt  due  on  the  bond. 
The  Pacific  Ins.  Co.  v.  Conard,  1  Baldwin's  C.  C. 
R.  141. 

28.  A  belligerent  cruiser,  who,  with  probable 
cause,  seizes  a  neutral  and  takes  her  into  port 
for  adjudication,  and  proceeds  regularly,  is  not 
a  wrong-doer — the  act  is  not  tortious.  The  order 
of  restoration  proves  that  the  property  was  neu- 
tral;  not  that  it  was  taken  without  probable 
cause.  Jennimrs  v.  Carson,  4  Cranch,  2 ;  2  Cond. 
Rep.  2. 
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29.  A  sentence  of  reversal   and  restoration,  I  awarded  by  the  commissioners  for  the  loss  of 


Dy  which  property  caplurod  on  the  high  seas  i 
again  restored  to  the  owneis,  is  not  conclusive 
evidence  tluil  the  captors  were  wrong-doers. 
Ibid. 

30.  The  owner  of  a  privateer  capturing  neu- 
tral property,  is  not  liable  to  a  decree  of  restitu- 
tion, unless  the  properly,  or  its  proceeds,  came 
to  his  hands.     Ibid. 

31.  Every  violent  dispossession  of  property  on 
the  ocean  is  pinna  facie  a  maritime  tort  j  as  such 


the  ship  and  her  freight,  with  certain  deductions 
for  the  exjicnses  of  prosecuting  the  claim  belure 
the  commissioners,  with  interest  on  the  amount 
from  the  period  when  a  claim  for  the  same  from 
the  assignees  was  made  by  a  petition.  Sluppard 
and  others  v.  Taylor  and  others,  5  Peters,  675. 

2.  If  the  ship  had  been  specifically  restored, 
the  seamen  might  have  proceeded  against  her 
in  the  admiralty  in  a  suit  in  rem  for  the  whole 
compensation  due  to  them.     They  have,  by  the 


it  belongs  to  the  admiralty  jurisdiction  ;  but  the  j  maritime  laws,  an  iiidisputable  lien  to  this  ex- 
moment  it  is  ascertained  that  the  seizure  was  •  ""' 
made  by  a  coiYlmissioned  vessel  of  war  in  the 
exercise  of  belligerent  rights,  the  courts  of  neu- 
trals are  ousted  of  their  jurisdiction.  They  may 
determine  the  fact  whether  the  capturing  vessel 
be  in  reality  the  commissioned  cruiser  of  a  bel- 
ligerent;  but  that  fact  being  ascertained,  their 
progress  is  arrested.  L^ Invincible,  1  Wheat.  238  j 
3  Cond.  Rep.  558. 
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1.  General  Principles, 

The  ship  Warren,  owned  in  Baltimore,  sailed 
from  that  port  in  1806,  the  officers  and  seamen 
having  shipped  to  perform  a  voyage  to  the 
north-west  coast  of  America,  thence  to  Canton, 


tent.  There  is  no  difference  between  the  case 
of  a  restitution  of  the  ship  herself,  and  a  restora- 
tion in  value.  The  lien  reattaches  to  the  thing, 
and  to  whatever  is  substituted  for  it.  This  is  no 
peculiar  principle  of  the  admiralty;  it  is  found 
incorporated  into  the  doctrines  of  courts  of  com- 
mon law.     Ibid. 

3.  Freight,  being  the  earnings  of  the  ship  in 
the  course  of  the  voyage,  is  the  natural  fund  out 
of  which  the  wages  are  contemplated  to  be  paid  : 
for  although  the  ship  is  bound  by  the  lien  of  the 
wages,  the  freight  is  relied  on  as  the  fund  to 
discharge  it,  and  is  also  relied  on  by  the  master 
to  discharge  his  personal  responsibilities.     Ibid. 

4.  Over  the  subject  of  seamen's  wages,  the 
admiralty  has  an  undisputed  jurisdiction,  in  rem, 
as  well  as  in  personam;  and  wherever  the  lien 
for  the  wages  exists  and  attaches  upon  the  pro- 
ceeds, it  is  the  familiar  practice  of  that  court  to 
exert  its  jurisdiction  over  them,  by  way  of  mo- 
nition to  the  parties  holding  the  proceeds.  This 
is  familiarly  known  in  the  cases  of  prize,  and 
bottomrj-,  and  salvage  ;  and  is  equally  applicable 

and  thence  to  the  United  States.  The  ship  pro-  |  to  the  case  of  wages.  The  lien  will  follow  the 
eeeded  under  the  instructions  of  the  owners,  to  ship,  into  what  hands  soever  she  may  come,  by 
Conception  bay,  on  the  coast  of  Chili,  by  the  '  title  or  purchase  from  the  owner.  Ibid. 
orders  of  the  supercargo,  he  having  full  authority  i  5.  The  contract  of  a  .seaman  for  his  wages,  is 
for  that  purpose.  The  cargo  had  in  fact  been  a  distinct  contract,  although  he  may  sign  the 
put  on  board  for  an  illicit  trade,  against  the  laws  '  same  shipping  articles  with  others.  He  is  not 
of  Spain,  on  that  coast.  After  the  arrival  of  the  understood  to  contract  jointly,  or  to  incur  respon- 
Warren.  she  was  seized  by  the  Spanish  author!-  sibility  for  any  other  person.  The  contract  is 
ties,  the  vessel  and  cargo  condemned,  and  the  .so  contemplated  by  the  act  of  congress.  Oliver 
proceeds  ordered  to  be  deposited  in  the  royal  et  al.  v.  Alexander  et  al..  6  Peters,  143, 
chest.  The  officers  and  seamen  were  imprisoned,  6.  Every  seaman  may  sue  severally  in  a  court 
and  returned  to  the  United  States;  some  after  '  of  common  law  for  his  wages.  But  a  different 
eighteen  months,  and  others  not  until  four  years  practice  prevails  in  the  admiralty,  as  a  special 
from  the  time  of  their  departure.  The  king  of  favour  and  peculiar  privilege  to  seamen.  Ibid. 
Spain  subsequently  ordered  the  proceeds  of  the  j  7,  Although  the  libel  is  joint  in  its  form,  the 
Warren  and  cargo  to  be  repaid  to  the  owners,  j  contract  is  always  treated  as  a  several  distinct 
but  this  was  not  done;  afterwards,  the  owners  contract  with  each  seaman.  Ibid. 
having  become  insolvent,  assigned  their  claims  8.  The  defence  which  is  good  against  one 
for  the  restoration  of  the  proceeds,  and  for  in-  seaman,  may  be  wholly  inapplicable  to  another, 
demnity  from  Spain,  to  their  separate  creditors;  One  may  have  been  paid  ;  another  may  not  have 
and  the  commissioners  under  the  Florida  treaty,  '  performed  the  service;  and  another  may  have 
awarded  to  be  paid  to  the  assignees  a  sum  of  j  forfeited  in  whole  or  in  part  his  claim  to  wages, 
money,  part  for  the  cargo,  part  for  the  freight,  But  no  decree  whatever,  which  is  made  in  re- 
and  part  for  the  ship  Warren.  The  officers  and  ,  gard  to  such  claims,  can  possibly  avail  to  the  pre- 
seamen  having  proceeded  against  the  owners  |  judice  of  the  merits  of  others,  which  do  not  fall 
of  the  ship  by  libel  for  their  wages,  claiming  j  within  the  same  predicament.  And  wherever, 
them  by  reason  of  the  change  of  voyage,  from  j  from  the  nature  of  the  defence,  it  is  inapplicable 
the  time  of  her  departure  until  their  return  to  j  to  the  whole  crew,  the  answer  invariably  con- 
the  United  States,  respectively ;  and  having  af-  '  tains  separate  averments,  and  is  applied  to  each 
terwards  claimed  payment  out  of  the  money  claim,  according  to  its  own  pecuhar  circum- 
paid  to  the  assignees  of  the  owners  under  the    stances.     Ibid. 

treaty;    it  was  held,  that   they  were   entitled,.      9.  The  decree  follows  the  same  rule,  and  as- 
towards  the  satisfaction  of  the  same,  to  the  sum  j  signs  to  each  seaman,  severally,  the  amount  to 
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which  he  is  entitled;  and  dismisses  the  libel  as 
to  those  and  those  only  who  have  maintained  no 
right  to  the  interposition  of  the  court  in  their  fa- 
vour.    Ibid. 

10.  The  whole  proceeding,  though  it  assumes 
the  form  of  a  joint  suit,  is  in  reality  a  mere  join- 
der of  distinct  causes  of  action  by  distinct  par- 
ties, growing  out  of  the  same  contract;  and 
bears  some  analogy  to  the  known  practice  at 
common  law,  of  consolidating  actions  founded 
on  the  same  policy  of  insurance.  The  act  of 
congress  adopts  and  sanctions  the  practice. 
Ibid. 

11.  The  claim  of  seamen  for  wages  on  a  voy- 
age undertaken  in  violation  of  the  laws  of  the 
United  States,  against  the  slave  trade,  out  of  the 
proceeds  of  the  vessel,  which  had  been  forfeited, 
was  not  allowed.  The  St.  Jago  de  Cuba,  9  Wheat. 
409:  5  Cond.Rep.  G31. 

12.  But  where  the  seamen,  and  others  who 
had  liens,  were  ignorant  of  the  illegal  voyage, 
their  claims  were  preferred  to  those  of  the  gov- 
ernment, on  the  ground  of  forfeiture.     Ibid. 

13.  If  seamen  are  entitled  to  wages  from  a 
vessel  captured;  or  detained,  they  are  not  bound 
to  contribute  towards  the  expenses  of  procuring 
the  relea.se  of  the  vessel,  unless  in  case  of  ran- 
som or  recapture.  The  Saratoga,  1  Gallis.  C.  C. 
R.  182. 

14.  If  the  voyage  or  freight  be  lost  by  the 
negligence,  fraud,  or  misconduct  of  the  owner, 
or  master,  or  voluntarily  abandoned  by  them  :  if 
the  owner  has  contracted  for  freight  upon  terms 
or  contingencies  differing  from  the  general  mari- 
time law,  or  if  he  has  chartered  a  ship  to  take  a 
freight  at  a  foreign  port,  and  none  is  to  be  earned 
on  the  outward  voyage,  in  all  these  cases  the 
mariners  are  entitled  to  wages,  although  no 
freight  has  accrued.     Ibid.  175. 

15.  The  words  '-'or  elsewhere,"  in  the  ship- 
ping articles,  are  either  void  from  uncertainty, 
under  the  act  of  congress  regulating  seamen  in 
the  merchant  service,  or  are  to  be  construed 
subordinate  to  the  principal  voyage  stated  in  the 
articles.  Brown  v.  Jones,  2  Gallis.  C.  C.  R. 
477. 

16.  The  statute  of  limitations  of  ]\Iassac.hu- 
selts,  applies  only  to  suits  at  common  law  for 
mariners'  wages,  and  not  to  suits  in  the  admi- 
ralty.    Ibid. 

17.  In  suits  for  seamen's  wages,  interest  is  al- 
lowed from  the  time  of  the  demand  :  and  if  no 
demand  is  proved,  from  the  time  of  the  com- 
mencement of  the  suit.  Gammcll  v.  Skinner,  2 
Gallis.  C.  C.  R.  45. 

13.  Seamen's  wages  on  an  illegal  voyage,  are 
not  a  lien  on  the  ship.  The  Langdon  Cheves,  2 
Mason's  C.  C.  R.  58. 

19.  Where  a  seizure  is  made,  and  the  vessel 
delivered  on  bail,  the  lien  of  the  seamen  for 
their  wages  continues  on  the  vessel.  The  owner 
takes  her,  cum  onere.     Ibid. 

20.  The  wages,  if  paid  by  the  owner,  are  no 
longer  a  lien  or.  the  vessel;  and  in  no  case  of  a 
delivery  on  bail,  are  they  a  charge  on  the  pro- 
ceeds brought  into  court  after  condemnation. 
Ibtd. 

21.  The  lien  of  mariners  for  their  wages,  has 


no  analogy  to  the  common  law  lien,  as  regards 
the  possession  of  the  subject.     Ibid. 

22.  Seamen  have  a  hen  prior  to  that  of  the 
holder  of  a  bottomry  bond,  for  their  wages,  but 
the  owners  are  also  personally  liable  for  such 
wages;  and  if  the  bottomry  holder  is  compelled 
to  discharge  that  lien,  he  has  a  resulting  right 
to  compensation  against  the  owner,  in  the  same 
manner  as  he  would  have  if  they  had  previously 
mortgaged  the  ship.     The  Virgin,  8  Peters.  538. 

23.  No  rule  has  ever  been  adopted  by  the 
maritime  law,  either  of  England  or  this  country, 
prescribing  the  time  within  which  mariners 
shoulil  proceed  to  enforce  their  lien  for  wages. 
The  Marxj,  Paine's  C.  C.  R.  189. 

24.  A  forbearance  by  seamen  to  libel  a  vessel 
at  the  port  where  they  are  discharged,  before 
the  end  of  the  voyage,  does  not  amount  to  a 
waiver  of  their  lien,  as  against  a  subsequent 
bona  fide  purchaser.     Ibid. 

25.  A  vessel  sailed  on  a  voyage  from  New 
York  to  New  Orleans,  and  back.  She  remained 
at  New  Orleans  more  than  a  year  after  her  arri- 
val, waiting  for  freight.  Not  obtaining  any,  the 
master  discharged  the  seamen,  whom  he  per- 
suaded to  return  with  him,  in  another  vessel,  to 
New  York,  to  get  their  wages.  Afterwards, 
while  the  ship  was  at  New  Orleans,  she  was 
sold,  went  a  voyage  to  Liverpool,  and  thence  to 
New  York.  Held,  that  the  seamen  could  libel 
her  on  her  arrival  at  New  York,  and  that  they 
were  entitled  to  their  full  wages,  to  the  time  of 
their  return  to  that  port.     Ibid. 

26.  The  expenses  of  curing  a  sick  seaman  ii^ 
the  course  of  the  voyage,  is  a  charge  on  the  ship 
by  the  maritime  law;  and  in  this  charge  are  in- 
cluded, not  only  medicines  and  medical  advice, 
but  nursing,  diet,  and  lodging,  if  the  seaman  ba 
carried  ashore.  Harden  v.  Garden  et  al.,  2  Ma- 
son's C.  C.  R.  541. 

27.  The  act  of  congress  of  July  20th,  1790, 
ch.  56.  for  the  government  and  regulation  of  sea- 
men in  the  merchant  service,  has  not  changed 
the  maritime  lav/,  e.xcept,  perhaps,  so  far  as  re- 
spects medicines  and  medical  advice,  when  there 
is  a  proper  medicine  chest  and  medical  directions 
on  board  the  vessel.  The  charges  for  nursing 
and  lodging  are  not  affected  by  the  act.     Ibid. 

28.  The  onus  probandi  in  respect  to  the  sufH- 
ciency  of  the  medicine  chest  lies  on  the  owner, 
in  an  action  by  the  seaman  against  him.     Ibid. 

29.  The  court  of  ailmiralty  has  jurisdiction  to 
enforce  the  payment  of  these  expenses,  by  a  li- 
bel;  for  they  are  in  the  nature  of  additional 
wages  during  sickness.     Ibid. 

30.  A  stipulation  that  the  seamen  shall  pay 
for  medical  advice  and  medicines,  without  any 
condition  that  there  shall  be  a  suitable  medicine 
chest,  &c.,  is  void  as  contrary  to  the  policy  of 
the  act  of  congress.     Ibid. 

31.  It  seems  that  no  stipulation,  contrary  to 
the  maritime  law,  to  the  injury  of  seamen,  will 
be  allowed  to  stand,  unless  an  adequate  addi- 
ditional  compensation  be  given  to  them.     Ibid. 

32.  A  receipt  in  full,  given  by  a  seaman,  is 
open  to  inquiry  and  explanation  :  a  settled  ac- 
count for  wages.  &c.,  is  not  conclusive  evidence^ 
but  may  be  surcharged  and  falsified.     Ibid, 
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33.  Where  a  slave  was  illegally  discharged  |  voyage  at  the  home  port,  is  entitled  to  be  cured 
abroad,  the  owner  received  full  \va2.e.<  up  to  the  ,  at  the  ship's  expense  ;  and  it  is  a  charge  to  the 


time  when  he  might  have  returned  to  the  Uniteil 
States.  Emerson  v.  Hoii'land,  1  Mason's  C.  C. 
R.  45. 

34.  If  the  master  of  a  ship,  after  the  com- 
mencement of  a  voyage,  be  taken  sick,  and  un- 
able to  proceed,  ami  a  new  master  is  appointed, 
the  shipping  contract  with  the  seamen  is  not  dis- 
solved. United  Slates  V.  Ihimiltoii,  lIMason'sC. 
C.  R.  443. 

35.  Where  seamen  had  forfeited  their  wages 
by  misconduct  in  the  voyage,  and  afterwards 
earned  wages,  the  court  held,  1st.  That  the  ad- 
vance of  wages  .stipulated  in  the  articles  should 
be  a  charge  on  the  forfeited  wages.  2d.  That 
money  advanced  on  the  voyage,  &c.  for  clothes 
and  not  stipulated  for,  should  be  a  charge  on  the 
unforfeited  wages.  3d.  That  the  hospital  mo- 
ney should  be  apportioned,  pro  rata,  on  the  wages 
for  the  whole  voyage.  The  Mentor.  4  Mason's 
C.  C.  R.  102. 

36.  Where  an  American  seaman  is  discharged 
in  a  foreign  port  by  the  master,  he  may  recover, 


■ihip. 
195. 


Reed  V.  Canjield,    1  Sumner's  C.  C.  R. 


44.  Seamen  forcibly  put  on  shore  by  t!.e  cap- 
tors, from  a  vessel  which  was  afterwards  ran- 
somed, and  arrived  at  her  place  of  destination, 
navigated  from  the  jilace  of  capture  by  a  new 
crew,  the  owner  not  having  given  the  original 
crew  an  oj)portunity  to  join  the  vessel,  are  en- 
titled to  wages,  subject  to  a  contribution  to  the 
ransom.     Girardv.  Ware,  Peters'  C.  C.  R.  142. 

45.  When  a  vessel  is  lost  on  her  homeward 
voyage,  full  wages  are  due  to  the  seamen  to  tl>e 
last  port  of  delivery  of  the  outward  voyage,  and 
half  wages  from  thai  time  until  her  departure 
from  her  last  port  of  departure,  at  which  her 
return  cargo  was  taken  on  board.  The  time  of 
her  going  from  port  to  port  to  obtain  a  cargo, 
being  considereil  the  same  as  if  she  had  re- 
mained at  her  port  of  delivery  and  taken  a  cargo 
there.  Thompson  et  al.v.  Faussat,  Peters'  C.  C. 
R.  182. 

46.  Retaining  seamen  on  board,  after  the  ter- 


in  a  libel,  the  three  months'  advance,  authorized  minatiou  of  the  voyage  for  which  they  shipped, 
by  the  act  of  congress  of  1803,  ch.  63,  if  the  ,  amounts  to  a  new  contract  for  the  return  voy- 
same  have  not  been  paid  to  the  consul  abroad,  ;  age,  on  the  same  terms  as  the  outward  voyage. 
to  be  distributed  according  to  the  law.      The    Ibid. 

onus  probandi.  to  show  the  payment  abroad,  is  j  47.  Seamen  of  the  United  States,  put  on  board 
on  the  master.  Orne  v.  Toicnsend,  4  Mason's  a  vessel  of  the  United  States,  by  a  consul  in  a 
C.  C.  R.  541.  j  foreign  port,  are  within  the  act  of  April  30th, 

37.  If  a  mariner  shipped  for  a  cruise,  be  dis-  1790.  ch.  36,  and  are  bound  by  the  same  regu- 
abled,  and  leave  the  privateer  by  common  con-  lations  as  exist  as  to  articled  seamen.  United 
sent,  before  the  cruise   has  commenced,  he  is    States  \.  Sharp  et  al.^  ^^eiets' C.C.R.  MS. 

not  entitled  to  a  share  of  prizes.  Ex  parte  Gid-  |  48.  A  mariner  .shipped  to  go  as  mate,  from 
dings,  2  Gallis.  C.  C.  R.  56.  I  Philadelphia  to  Batavia,  and   back  again,  at  a 

38.  But  if  disabled  on  the  cruise,  and  so  if  on  certain  rate  per  month;  and  performed  the  voy- 
board  a  merchant  vessel,  he  may  be  entitled  to  i  age  to  B.  where  he  died ;  Held,  that  his  repre- 
a  full  share  or  full  wages  for  the  voyage.     Jbid.    sentatives  were  entitled   to   recover  the   same 

39.  The  crew- of  a  ship  who  have  signed  ship- I  amount   of   wages    that   he   would    have   .been 
ping  articles  for  the  voyage  under  a  particular  ,  entitled  to  receive,  had  he  performed  the  voy- 
master.  without  any  clause  providing  for  a  change  I  age  back  to  Philadelphia.      Sims  v.  Jackson,   1 
of  master,  are  not  discharged  from  the  articles  i  Wash.  C.  C.  R.  414. 
by  the  dismissal  of  the  master  by  reason  of  sick-  |      49.  The  master  of  a  vessel,  while  at  sea,  has 


ness,  or  any  other  reasonable  cause,  and  the  ap 
pointment  of  a  new  master.  United  States  v. 
Ruggles,  5  -Mason's  C.  C.  R.  192. 

40.  If  the  shipping  articles  are  to  the  final 
port  of  discharge,  the  voyage  is  not  ended  until 
the  cargo  is  wholly  unladen.  The  owner  may 
order  the  vessel  from  port  to  port  until  the  whole 
cargo  is  discharged.  United  States  v.  Barker, 
5  Mason's  C.  C.  R.  404. 

41.  Port  of  destination  and  port  of  discharge, 
are  not  equivalent  words.  Some  cargo  must  be 
unladen  to  make  the  port  of  destination  the  port 
of  discharge,  or  an  actual  termination  of  the 
voyage  there.     Ibid. 

42.  The  master  has  authority  to  displace  the 
mate  and  all  other  subordinate  officers  during  | 


a  right  to  give  a  mariner  moderate  correction  for 
misbehaviour;  and  in  case  of  resistance  or  of 
mutinous  conduct,  may  suppress  it  in  the  best 
way  he  can,  and  therefore  may  use  a  greater 
degree  of  force  than  for  misbehaviour  merely. 
United  States  v.  Wickham,  1  Wash.  C.  C.  R.  316; 
3  Day's  Rep.  294  ;  Bee's  D.  C.  R.  161,  184. 

50.  To  entitle  a  seaman  to  recover  wages,  he 
must  prove  not  m.erely  that  he  signed  the  ship- 
ping articles,  but  prove  that  he  performed  the 
voyage,  or  a  legal  e.xcuse  for  not  having  done  so. 
Wilcocksv.  Palmer,  3  Wash.  C.  C.  R.  248. 

51.  Mariners  are  not  compelled,  uncondition- 
ally, to  obey  the  orders  of  the  captain  ;  they  are 
bound  to  protect  the  property  of  the  owners,  and 
they  should  remonstrate  against  improper  com- 


the  voyage.     If  he  abuses  his  authority,  he  is    mands.     If  they  do  this,  they  are  excused  from 


responsible  for  the  wrong.  The  mate  is  a  sea 
man,  within  the  crimes  act  of  1790,  ch.  36,  sec. 
12.  United  States  v.  Savage,  5  IMason's  C.  C.  R. 
460. 

43.  A  seaman  whose  feet  are  frozen,  while  in 
the  ship's  boat  in  the  service  of  the  ship,  before 
he  is  discharged  from  the  ship  on  the  return 


contribution  for  loss,  arising  from  improper  acts. 
Fogerty  v.  Pratt,  2  Hall's  Law  Journal,  238. 

52.  If  the  owner  of  the  vessel,  from  tenipting 
offers  of  high  freight,  or  from  any  interest  in  the 
profits  of  the  adventure,  should  be  induced  to 
make  his  contract  for  freight  variant  from  the  or- 
dinary course  of  such  engagements,  such  a  con- 
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tract  will  not  create  a  similar  dependence  of  the 
eeamen"s  wages  on  the  freight,  unless  it  were 
distinctly  stated  to  them,  and  the  condition 
expressed  in  the  shipping  articles.  Rand  et  al. 
V.    The  Hercules,  6  Hail's  Am.  L.  Jour.  21. 

53.  A  seanrian,  as  such,  has  no  possession  of 
the  vessel,  and  his  claim  for  wages  is,  peihaps, 
incorrectly  termed  a  lien.  It  is  rather  a  right  to 
proceed  against  the  vessel,  ami  to  be  paid  out  of 
her  proceeds  in  preference  to  any  other  credi- 
tors.    The  Mary,  Paine's  C.  C.  R.  184. 

54.  Mariners  may  contract  to  sue  only  in  the 
courts  of  the  countries  to  which  they  belong. 
Thompson  v.  The  Ship  Catharine,  1  Adm.  Decis. 
105. 

55.  The  rules  and  principles  of  other  maritime 
countries  govern  the  maritime  courts  of  the 
United  States.  If  by  our  own  municipal  laws 
there  are  rules  established,  the  courts  of  admi- 
ralty of  the  United  States  are  bound  to  obey 
them.  But  in  cases  where  no  such  rules  are  in- 
stituted, we  must  resort  to  the  maritime  regula- 
tions of  other  maritime  countries,  which  have 
stood  the  test  of  time  and  experience  to  direct 
our  judgment  as  rules  of  decision.     Ibid.  106. 

56.  Where  the  voyage  of  a  foreign  ship  ends 
in  the  United  States,  or  is  broken  up  here,  and 
no  treaty  or  compact  designates  the  mode  of 
proceeding,  suits  may  be  prosecuted  here.  In 
such  cases,  the  determination  should  be  accord- 
ing to  the  law  of  the  country  to  which  the  ship 
belongs.     Ibid. 

57.  A  sailor  dying  during  the  voyage,  his  heirs 
are  entitled  to  full  wages.  If  killed  in  battle 
they  shall  have  a  share  of  all  prizes  taken  during 
the  cruise.  Hart  v.  The  Lilile  John,  1  Adm. 
Decis.  119. 

58.  Where  freight  is  recovered,  wages  re- 
attach. But  seamen  must  contribute  a  portion  of 
salvage  paid,  for  recapture.     Ibid.  121. 

59.  Freight  is  the  fund  for  seamen's  wages; 
and  seamen  participate  in  the  risks  attending 
earning  it.  Howland  v.  The  Lavinia,  1  Adm. 
Decis.  125. 

60.  While  seamen  remain  on  board  they  are 
entitled  to  wages.  The  Brig  Elizabeth,  1  Adm. 
Decis.  129. 

61.  An  American  seaman  impressed,  or  car- 
ried off  by  pirates,  and  the  vessel  permitted  to 
proceed,  is  not  entitled  to  wages,  llie  Brig 
Rose,  1  Adm.  Decis.  132. 

62.  Where  a  mariner  is  carried  off,  and  the 
ship  sinks  after  the  capture  for  adjudication,  the 
seaman,  as  to  wages,  shares  the  fate  of  the  ship. 
Ibid.  133. 

63.  Impressed  mariners  must  look  to  the  go- 
vernment of  their  country  for  redress.  Ibid.  134. 

64.  Mariners  who  have  been  carried  off  from 
a  neutral  vessel,  which  is  ordered  in  for  adjudi- 
cation, and  the  crew  remaining  on  board  effect 
a  rescue,  and  the  vessel  regains  her  course,  ar- 
rives at  her  port  of  destination  and  earns  freight, 
are  entitled  to  wages  for  the  voyage.  Where  a 
seaman  is  impressed,  escapes  and  regains  the 
vessel,  full  wages  are  allowed.  So  if,  being  im- 
pressed, he  escapes  and  tenders  his  services  to 
re-enter  and  perform  the  voyage,  which  is  re- 
fused, he  will  be  entitled  to  wages.     Jbid. 


65.  A  seanuin  was  left  sick  at  a  foreign  port, 
and  recovered,  and  might  have  rejoined  the  ship, 
but  refused  ;  wages  decreed  only  up  to  the  tima 
when  he  might  have  rejoined.  The  Hope,  1 
Adm.  Decis.  138. 

66.  In  the  shipping  articles  used  in  the  United 
States,  though  wages  are  designated  by  the 
month,  yet  the  contract  is  entire  for  the  voy- 
age.   The  Neptune,  1  Adm.  Decis.  142. 

67.  A  seaman  shipped  for  the  whole  voyage, 
dies  before  its  termination,  his  representatives 
are  entitled  to  full  wages.  That  another  seaman 
was  hired  in  lieu  of  the  one  dead,  makes  no  dif- 
ference. Wait-on,  Adnvr,  c^'c.  v.  The  Neptune,  I 
Adm.  Decis.  142. 

68.  If  the  sickness,  disability,  or  death  of  the 
seaman  is  owing  to  vicious  or  unjustifiable  con- 
duct, he  or  his  heirs  must  bear  the  loss.   Ibid. 

69.  The  end  of  the  voyage  is  the  period  when 
the  wages  of  a  seaman  are  due.  Edwards  v.  Tlie 
Susan,  1  Adm.  Decis.  165. 

70.  Wages  are  payable  in  ten  days  from  the 
end  of  the  voyage;  but,  in  some  cases,  fifteen 
days  are  allowed  for  the  discharge  of  the  cargo 
and  payment  of  wages.     Ibid. 

71.  The  law  warrants  the  moderate  correction 
of  seamen.  When  the  crime  of  a  sailor  is  too 
great  for  the  master's  authority  to  punish,  the 
master  and  his  officers  are  to  seize  the  criminal, 
put  him  in  irons,  and  not  to  take  the  law  into 
their  own  hands,  but  to  bring  him  to  justice  on 
their  return.  But  the  contract  for  wages  is  not 
affected.  Loss  or  damage,  accruing  to  the  mas- 
ter or  owner  by  any  negligence  or  crime,  may 
be  set  off  against  wages.  Thome  v.  White,  1 
Adm.  Decis.  168. 

72.  When  a  mariner  is  incorrigibly  disobe- 
dient, and  will  not  submit,  although  he  offer  to 
do  duty  and  make  amends,  the  master  may  dis- 
charge him.  He  may  correct  and  confine  him 
on  board  the  ship,  or  dock  him  of  his  provisions. 
If  he  refuses,  or  obstinately  neglects  to  do  duty 
for  any  length  of  time,  he  does  not  perform  his 
contract.  Such  negligence  and  disobedience,  not 
temporary  and  fugacious,  but  continued,  may  be 
set  off  against  his  demand  for  the  period  during 
which  they  e.xist.     Ibid. 

73.  If  he  is  restrained  from  duty  by  confine- 
ment, he  is  excused  from  it  by  the  act  of  the 
master,  who  must,  on  submission,  accept  of  his 
services  in  most  cases.     Ibid. 

74.  Seamen  have  no  right  to  interfere  be- 
tween the  officers  of  a  ship  and  any  mariner 
whom  they  may  choose  to  confine  or  punish  for 
disorderly  conduct.  Instead  of  interfering  to 
prevent,  they  are  bound  to  assist  the  master  to 
constrain,  imprison,  and  bring  to  justice,  any  dis- 
obedient, mutinous,  and  rebellious  mariner.  The 
Maria,  1  Adm.  Decis.  186. 

75.  A  seaman  shipped  without  signing  arti- 
cles, he  must  be  paid  at  the  highest  rate  of 
wages  given  at  the  port  of  shipment,  within 
three  months  next  precedent,  and  be  subject  to 
all  the  forfeitures  imposed,  and  rules  fixed,  by 
the  maritime  law  pre-existent  to  the  act  of  con- 
gress, and  not  altered  by  the  statute.  The  Re- 
gidus,  1  Adm.  Decis.  212. 

76.  Mariners,  shipped  for  the  voyage,  unless 
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provision  is  specially  made  in  the  articles,  are 
not  bound  to  unlade  the  ship  when  the  voyage 
is  completed.  The  voyage  is  ended  when  the 
vessel  is  safely  moored  at  her  last  port  of  de- 
Uvery.  But  seamen  are  bound  to  lade  and  un- 
lade at  any  port  on  the  voyage.  21i£  JIappij 
Return.  1  Adni.  Decis.  253. 

77.  Sailors  must  assist  in  saving  when  the  ship 
is  wrecked.  The  Brig  Cynthia,  1  Adm.  Decis. 
204. 

78.  A  port  of  delivery  and  a  port  of  destina- 
tion, are  the  same  in  legal  efiect.     Ibid. 

79.  If  indulgence  is  given  by  the  master  as  to 
the  time  when  seamen  are  to  render  themselves 
on  board,  according  to  the  shipping  articles,  the 
penalties  in  the  articles  cannot  be  insisted  upon. 
Ibid. 

80.  A  seaman  shipped  on  board  of  a  merchant 
vessel  of  the  United  States,  without  signing  arti- 
cles according  to  the  provisions  of  the  act  of 
congress :  Held,  that  he  must  be  paid  wages 
according  to  the  actj  but  he  is  entitled  to  all  the 
benefits,  and  is  subject  to  all  the  forfeitures  pre- 
scribed by  the  maritime  law.  The  Ship  Regulus, 
1  Adm.  Decis.  215. 

81.  The  agreements  of  seamen  and  ship-own- 
ers to  control  the  general  provisions  of  the  mari- 
time law,  and  the  act  of  congress,  must  be  clear 
and  explicit.  The  Lady  WaJterstorf,  1  Adm.  De- 
cis. 21-1. 

82.  A  part  of  the  wages  of  seamen  was  with- 
held from  them,  to  indemnify  the  owners  for 
damages  alleged  by  the  owners  of  the  goods  to 
have  arisen  from  negligence  or  misconduct  of 
the  captain  or  crew;  which  allegation  was  de- 
nied by  the  owner  and  master.  The  w^ages  were 
ordered  to  be  paid.  The  Ship  Washington,  1  Adm. 
Decis.  219. 

83.  In  reference  to  claims  by  seamen  for  com- 
pensation for  short  allowance  during  a  voyage, 
it  was  decided  that  the  navy  rations  furnish  a 
rule  by  which  the  allowance  to  seamen  shall  be 
determined.  That  an  East  India  voyage  shall 
be  rated  as  two  and  one-half  European  voyages. 
That  where  the  articles  specified  in  the  act  of 
congress  can  be  procured,  no  substitutes  shall 
be  allowed ;  but  it  is  otherwise,  if  they  cannot 
be  obtained.  That  the  master  is  the  judge  of 
the  expenditure  of  the  provisions  on  the  voyage ; 
that  if  the  voyage  is  likely  to  become  uncom- 
monly procrastinated;  if  provisions  are,  by  acci- 
dents, diminished  in  quantity,  he  may,  justifi- 
ably; abridge  the  usual  allowance.     Ibid. 

84.  The  provisions  of  the  act  of  congress,  rela- 
tive to  short  allowance,  do  not  apply  to  seamen 
shipped  in  foreign  ports.     Ibid. 

85.  Where  a  cargo,  or  part  thereof,  was  pur- 
chased at  neighbouring  ports  or  places,  and  the 
vessel  went  to  one  more  of  them  for  ail  or  part, 
the  last  port  of  lading  and  departure  should  be 
that  to  which  the  payment  of  wages  should  ap- 
ply.   The  Belvidera,  1  Adm.  Decis.  258. 

86.  A  mariner  afTected  with  a  severe  pulmonic 
disease,  shipped  as  an  able-bodied  seaman,  to 
perform  a  voyage  to  the  East  Indies.  He  died 
of  this  complaint  soon  after  the  vessel  left  port. 
Wages  refused.  The  Richmond,  2  Adm.  Decis. 
263. 


87.  The  mate  is  permitted  to  sue  in  the  ad- 
miralty, as  a  mariner,  and  ail  general  rules  in 
cases  of  mariiieis  apply  to  hitn.  Jtkyns  v.  Bur' 
rows,  1  Peters'  Adm.  Decis.  24G. 

8S.  So  the  cook  and  steward  may  sue  in  the 
admiralty  as  mariners,  and  part  of  the  crew. 
The  Louisiana,  2  Peters'  Adm.  Decis.  2G8. 

89.  Double  wages  are  due  by  the  act  of  con- 
gress, in  cases  of  failure  of  provisions,  if  the 
ship  sail  without  the  quantity  specilied  in  the 
act.    The  Harriet,  Bee's  D.  C.  R.  80. 

90.  Where  a  vessel  had  been  sold  under  sen- 
tence of  a  foreign  court  of  admiralty,  at  the  suit 
of  others  of  the  crew,  and  these  libellants  had 
notice  of  the  proceedings,  but  did  not  apply  for 
their  wages:  Held,  that  their  lien  on  the  vessel 
was  at  an  end.     The  Thomas,  Bee's  D.  C.  R.  86. 

91.  Wages,  decreed  upon  the  captain's  certi- 
ficate that  they  were  due,  though  the  vessel  was 
in  port,  earning  freight.  Such  certificate  is  the 
best  evidence,  no  articles  being  produced.  The 
Mary,  Bee's  D.  C.  R.  119. 

92.  Seamen  absent  from  a  ship,  without  any 
fault  of  their  own,  are  nevertheless  entitled  to 
full  wages.  The  Fair  American,  Bee's  D.  C.  R. 
134. 

93.  Seamen  may  be  moderately  corrected  by 
the  captain.  This  court  will  not  interfere  in  the 
case  of  foreigners,  where  they  are  bound  by 
articles  to  submit  all  disputes  to  a  home  tribunal. 
The  Aurora,  Bee's  D.  C.  R.  161. 

94.  The  owners  of  a  ship  are  liable  for  wages, 
if  the  vessel  prove  insufficient  to  pay  them.  The 
Kitty,  Bee's  D.  C.  R.  254. 

95.  If  a  seaman  dies  before  the  completion 
of  the  voyage,  his  representatives  shall  have  his 
wages  up  to  the  time  of  his  death,  and  not  be- 
yond it.     Ibid. 

96.  Such  is  the  maritime  law,  when  the  con- 
tract is  by  the  month.  The  Hazard,  Bee's  D.  C. 
R.  441. 

97.  A  captain  has  no  power  to  bind  his  owners 
and  their  vessel  to  the  payment  of  a  mariner's 
wages  for  three  months  after  his  discharge,  and 
after  all  services  at  sea  and  elsewhere  have 
ceased.  Santissima  I'rinidad,  Bee's  D.  C.  R. 
353. 

98.  If  a  single  mariner  withholds  his  consent, 
and  the  cruise  is  broken  up  by  the  rest  of  the 
concerned,  and  a  new  cruise  commenced,  this 
must  be  done  subject  to  the  legal  claim  of  the 
unconsenting  mariner  for  wages  or  prize-money 
that  may  accrue  during  the  term  of  the  first 
cruise  for  which  he  contracted.  Tlie  Tristram 
Shandy,  Bee's  D.  C.  R.  414. 

99.  A  mariner  ships  at  Philadelphia,  in  time 
of  war,  for  Bordeaux,  and  back  again.  While 
the  ship  is  at  Bordeaux,  peace  takes  place.  The 
ship  returns  to  Philadelphia,  which  terminates 
the  voyage.  The  marinei's  wages  shall  not  be 
lessened  on  account  of  the  decrease  of  the  risk 
on  the  homeward  voyage.  The  Lethe,  Bee's  D 
C.  R.  423. 

100.  Mariners  ship  at  Philadelphia,  inianuary, 
1783,  on  a  voyage  to  L'Orient,  and  back  again 
it  being  a  time  of  war.  The  ship  falls  down  the 
river  in  order  to  comrnence  her  voyage,  but  does 
not  enter  on  the  high  seas  until  the  20th  jMarch, 
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1783.  Ill  the  mean  time,  viz.,  on  the  3d  March, 
peace  takes  place.  The  maiiners  receive  their 
lull  wages,  according  to  contract,  from  the  time 
of  sio-nmg  the  articles,  until  the  3d  March,  and 
only  customary  peace  wages  after  the  3d  ISlarch, 
until  the  completion  of  the  voj-age.  The  Nancy. 
Bee's  D.  C.  R.  429. 

101.  A  seaman  left  the  vessel  at  the  Lazaretto, 
near  Philadelphia,  and  after  her  arrival  at  Phila- 
delphia, her  port  of  destination,  he  went  on 
board  and  did  work  by  order  of  the  mate.  The 
captain  afterwards  promised  to  pay  him  his 
wages;  no  entry  of  his  desertion  was  made  in 
the^lo"--book.  The  wases  were  decreed  in  his 
favour.    The  Brig  Betsey,  2  Wash.  C.  C.  R.  272. 

102.  The  charge  of  a  person  necessarily  em- 
ployed in  the  place  of  a  seaman  absent  without 
leave,  is  to  be  deducted  from  the  wages  of  the 
seaman.  Snell  v.  The  Indejjendeiue,  Gilpin's  D. 
C.  R.  145. 

103.  The  charge  for  a  person  necessarily  em- 
ployed in  the  place  of  a  seaman  who  has  ab- 
sented himself,  and  has  been  apprehended  and 
detained  in  jail,  is  to  be  deducted  from  his  wages. 
Browcr  v.  The  Maiden,  Gilpin's  D.  C.  R.  298. 

104.  When  a  vessel  is  detained  in  port  by  the 
wrongful  absence  of  a  seaman,  a  deduction  is  to 
be  made  from  his  wages  to  the  amount  of  loss 
sustained.  Broimv.The  Neptune,  Gilpin's  D. 
C.  R.  98. 

105.  A  contract  for  wages  on  a  voyage  be- 
tween ports  of  adjoining  states,  and  on  the  tide- 
v.a'er  of  a  river  or  bay,  is  within  the  jurisdiction 
of  the  district  court,  and  may  be  enforced  by  a 
suit  in  rem  in  the  admiralty.  Smith  v.  The  Pekin, 
Gilpin's  D.  C.  R.  203. 

106.  A  seaman  who  returns  to  a  vessel  after 
a  week's  absence  without  leave,  and  continues 
during  the  rest  of  the  voyage  to  do  his  duty,  is 
to  receive  wages  at  the  rate  originally  contracted 
for  in  the  shipping  articles,  unless  a  new  contract 
is  explicitly  made.  Snell  v.  The  Independence, 
Gilpin's  D.'C.  R.  145. 

107.  A  contract  for  wages  on  board  of  a  steam- 
boat plying  between  ports  of  adjoining  states,  on 
a  navigable  tide  river,  may  be  enforced  by  a  .«uit 
in  the  admiralty.  Wilson  v.  The  Steamboat  Ohio, 
Gilpin's  D.  C.  R.  505. 

108.  Where  shipping  articles  have  been  signed 
by  a  seaman,  delivered  to  the  master,  and  the 
amount  of  wages  payable,  omitted  by  accident, 
or  mistake,  without  fraud,  it  is  competent  for 
either  party  to  show,  by  parol  testimony,  what 
the  contract  was  in  relation  to  the  wages.  Wick- 
ham  v.  Blight,  Gilpin's  D.  C.  R.  455. 

109.  The  shipping  articles  must  declare  expli- 
citlv  the  ports  at  which  the  voyage  is  to  com- 
mence and  terminate.  Masee  v.  The  Moss,  Gil- 
pin's D.  C.  R.  220. 

110.  Where  shipping  articles  permitthe  master 
to  touch  at  certain  intermediate  ports,  "or  as  he 
may  direct,"  it  is  no  violation  of  his  contract 
with  the  seamen,  to  stop  at  a  place  not  named, 
and  affords  no  justification  to  them  for  leaving 
the  vessel.  Wood  v.  The  Nimrod,  Gilpin's  D.  C. 
R.  84. 

111.  Where  a  voyage  is  broken  up,  without 
necessity,  in  a  foreign  port,  and  the  seamen  are 
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discharged  without  payment  to  the  consul,  of 
the  three  months'  wages  required  by  the  act  of 
28th  February,  1803,  the  district  court  will,  on  a 
libel  of  a  seaman,  compel  the  owner  to  pay  the 
three  months'  wages;  two-thirds  to  the  seaman, 
and  one-third  to  the  United  Slates.  Pool  v. 
Welsh,  Gilpin's  D.  C.  R.  198. 

112.  The  payment  of  three  months'  wages 
under  the  act  of  28lh  February,  1803,  is  confined 
to  the  case  of  a  voluntary  discharge  of  a  seaman 
in  a  foreign  port.     Ibid. 

113.  Where  articles  belonging  to  the  cargo 
are  embezzled  by  the  fraud  or  negligence  of  a 
seaman,  he  is  chargeable  for  the  value,  and  the 
amount  may  be  deducted  from  his  wages.  Ed- 
icard  V.  Sherman,  Gilpin's  D.  C.  R.  464. 

114.  Where  articles  belonging  to  the  cargo 
are  embezzled,  an  innocent  seaman  is  not  charge- 
able for  the  loss  occasioned  by  the  fraud  or  neg- 
ligence of  others,  nor  is  he  to  contribute  any 
portion  of  his  wages  to  make  it  good.     Ibid. 

115.  A  seaman  is  chargeable  for  the  loss  of 
articles  occasioned  by  his  negligence,  and  the 
amount  may  be  deducted  from  his  wages. 
Brown  v.  The  Neptune,  Gilpin's  D.  C.  R.  91. 

116.  Where  a  portion  of  a  vessel,  or  her 
cargo,  is  saved  by  the  meritorious  and  extra- 
ordinary exertions  of  the  seamen,  a  new  lien 
arises  thereon  for  their  wages,  although  the 
freight  is  lost,  and  the  original  contract  annulled. 
Adams  v.  The  Sophia,  Gilpin's  D.  C.  R.  79. 

117.  Payment  and  receipt  on  the  final  dis- 
charge of  the  cargo,  is  the  usual  and  sufficient 
evidence  of  the  termination  of  a  seaman's  con- 
tract for  wasjes.  Phillips  v.  The  Scattergood,  Gil- 
pin's D.  C.  R.  5. 

118.  Where  a  vessel  is  detained  by  the  refusal 
of  the  seamen  to  work,  they  are  to  be  charged 
with  the  demurrage;  and  the  portion  of  each 
seaman  who  refused  is  to  be  deducted  from  hie. 
wages.  Snell  v.  The  Independence,  Gilpin's  D: 
C.  R.  145. 

119.  The  imprisonment  of  a  seaman  in  a  fo- 
reign jail,  at  the  instance  of  the  master  of  a  ves- 
sel, is  only  to  be  justified  by  extreme  necessity. 
Magee  v.  The  Moss,  Gilpin's  D.  C.  R.  232. 

120.  If  the  imprisoning  of  seamen  in  a  foreign 
port,  is  improper,  the  e.xpenses  of  it,  or  the  em- 
ployment of  a  person  in  his  stead,  are  not  to  be 
deducted  from  the  wages  of  the  seaman  impri- 
soned. Wilson  V.  The  Mary,  Gilpin's  D.  C. 
R.  33. 

121.  Where  a  seaman  is  imprisoned  for  mis- 
behaviour, he  does  not  forfeit  the  wages  accru- 
ing during  confinement.  Wood  v.  The  Nimrod, 
Gilpin's  D.  C.  R.  83. 

122.  The  seamen  have  a  triple  security  for 
their  wages  ;  the  vessel,  the  owner,  and  the  mas- 
ter.    Bronde  v.  Haven,  Gilpin's  D.  C.  R.  595. 

123.  Where  a  seaman  has  been  appointed  to 
act  as  mate,  by  the  master,  he  may  be  removed 
by  the  master  for  incompetency,  and  is  not  en- 
titled to  any  other  wages  than  those  originally 
contracted    for.     The  ^Nimrod,   Gilpin's   D.   C. 

H-  87.  .,•••, 

124.  Where  a  seaman  is  detained  m  jail  un- 
der the  provisions  of  the  act  of  congress  of  July 
20th,   1790;   the  cost  of  his  commitment  and 
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support  there,  ami  also  the  cost  of  a  person  em- 
ployed in  his  place,  are  to  be  Jeiiacted  from  his 
wa^es.     Pierce  v.  Fatloti,  Gilpin's  D.  C.  R.  437. 

125.  Where  a  seaman  has  been  imprisoned 
by  the  anlhoritjes  of  a  foreign  country  for  a  vio- 
lation of  its  laws,  the  costs  and  charfies  may  be 
deducted  from  his  wajies;  but  not  so  when  he  is 
imprisoned  at  the  instance  of  the  master  of  the 
vessel.  liJaaee  v.  The  Moss,  Gilpin's  D.  C.  R. 
233. 

126.  Where  a  seaman  at  a  foreign  port,  con- 
tracts an  ordinary  disease,  without  any  fault  of 
his  own,  and  remains  on  board  a  vessel  which  is 
properly  provided  with  a  chest  of  medicines; 
the  expense  for  the  attendance  and  advice  of  a 
physician,  if  evidently  necessary  for  the  safety 
of  his  lil'e,  are  to  be  deducted  from  his  wages. 
Holmes  V.  Hutchitison,  Gilpin's  D.  C.  R.  448. 

127.  Where  a  seaman  is  disabled  by  an  acci- 
dent in  the  actual  discharge  of  his  duty,  he  is  to 
be  cured  at  the  expense  of  the  ship.     Jbid. 

128.  Where  a  seaman  contracts  disease  by  his 
own  vices  and  faults,  and  in  defiance  of  the  coun- 
sel and  command  of  his  superior  officers,  the 
vessel  is  not  chargeable  with  the  expense  of  his 
cure.     Pierce  v.  Patton,  Gilpin's  D.  C.  R.  438. 

129.  Where  a  seaman  in  a  foreign  port,  is  ta- 
ken on  shore  when  sick  at  his  own  solicitation, 
from  a  vessel  properly  provided  with  a  medicine 
chest,  and  there  receives  medical  attendance 
and  advice,  the  expenses  are  to  be  deducted 
from  his  wages.     Ibid. 

130.  The  sale  of  a  vessel  by  the  owner,  sub- 
secjuent  to  the  execution  of  the  shipping  articles 
by  seamen,  does  not  discharge  him  from  liability 
for  the  wages  of  the  seamen  ;  even  though  the 
voyage  was  not  terminated,  or  the  waces  were 
not  demanded  previous  to  the  sale.  Bronde  v. 
Haven,  Gilpin's  D.  C.  R.  596. 

131.  Where  a  vessel,  which  arrives  at  a  for- 
eign port,  discharges  her  cargo,  and  remains 
there  some  time  after  the  discharge,  and  is  lost 
on  the  homeward  voyage,  the  seamen  are  enti- 
tled to  their  wages  up  to  the  time  of  the  dis- 
charge, but  not  to  half  the  time  she  afterwards 
remainetl  in  the  foreign  port.  Gilpin's  D.  C.  R. 
600.  [Contra.  Abbot  on  Shipping.  447  ;  1  Lord 
Raym.  639  ;  1  Lord  Raym.  739  ;  12  Modern,  408. 
7'he  Cynthia,  1  Peters'  Adm.  Decis.  204;  j  Pe- 
ters' Adm.  Decis.  130;  1  Peters'  Adm.  Decis. 
215;  2  Peters'  Adm.  Decis.  391.  Thompson  v. 
Faussatt,  Peters'  C.  C.  R.  182;  11  Massachusetts 
Rep.  545.  Jones  v.  Smith,  4  HalPs  L.  Journ. 
276  ;  Corayn  on  Contracts.  372  :  13  Mass.  76  ;  5 
Mass.  173:  2  :Mason's  C.  C.  R.  329.] 

132.  A  mate,  succeeding  to  the  command  of 
the  ship  upon  the  death  of  the  master,  does  not 
thereby  lose  his  character  as  mate,  but  may  sue 
in  the  admiralty  for  his  wages.  The  BrioGeorrre 
1  Sumner's  C.C.R.  150.  °  ~ 

133.  He  is  also  entitled  to  be  cured,  at  the  ex- 
pense of  the  ship,  in  the  same  manner  as  a  sea- 
man :  and  therefore  if  he  is  put  on  shore,  from 
sickness,  for  the  convenience  of  the  ship,  his  ex- 
penses for  medicines,  advice,  attendance,  and 
board,  are  to  be  borne  by  the  ship-owner.    Ibid. 

134.  It  seems  that  a  "like  rule  applies  to  the 
master.     Ibid, 


135.  Where  a  seaman  ships  to  perform  a  par- 
ticular service,  and  is  found  not  to  bi;  qualified 
for  the  duties,  the  master  is  authorizeil  to  put 
him  to  a  ditTerent  service,  and  may  make  a  rea- 
sonable di'duction  from  his  wages,  but  he  is  not 
authoii/ed  to  put  a  seaman  to  a  difTerenl  duty 
without  a  reasonable  cause.  Sherwood  v.  M'ln- 
tosk.  INISS.  Decisions  of  the  Hon.  Judge  Ware  of 
the  District  of  Maine. 

136.  Dishonesty  and  habits  of  intoxication, 
are  sulficienl  causes  of  degrading  a  steward,  and 
putting  him  before  the  mast,  but  a  single  in- 
stance of  intoxication  is  not  such  sufficient  cause. 

j  Ibid. 

137.  The  master  may  discharge  a  seaman  be- 
fore the  end  of  the  voyage,  for  a  legal  cause,  but 

I  not  for  slight  ofl^ences,  nor  for  a  single  offence, 
I  unless   it  be  of  a  very  aggravated  chaiacter. 
I  Hutchinson  v.  Coombs,  MS.    Decisions    of    the 
Hon.  Judge  Ware  of  the  District  of  Maine. 

138.  If  a  sufficient  cause  exists,  and  the  sea- 
man repents  and  offers  amends,  and  returns  to 
duty,  the  master  is  bound  to  receive  him.  The 
policj-  of  the  law  discourages  the  discharge  of 
seamen  in  a  foreign  port.     Ibid. 

I      139.  If  a  master  alleges  as  a  justification  for 

the  discharge  of  a  mariner  in  a  foreign  port,  that 

he  was  a  dangerous  man,  he  must  show  that  the 

'  danger  of  bringing  him  home  would  be  such  as 

I  might  reasonably  be  supposed  to  affect  the  mind 

of  a  man  of  ordinary  firmness.     Ibid. 

140.  If  a  seaman  is  discharged  without  a  ju.st 
cause  and  without  his  own  consent,  he  is  entitled 
to  damages  for  the  breach  of  contract,  and  the 
measure  of  damages  will  be  the  full  amount  of 
his  wages  until  the  return  of  the  vessel,  together 
with  the  expenses  of  his  return.  The  interme- 
diate earnings  of  the  seaman  must  be  deducted 
from  the  expenses  of  his  return,  but  not  from  his 
wages.     Ibid. 

141.  If  the  master,  on  discharging  the  seaman 
without  just  cause,  detains  his  clothing,  the  va- 
lue of  them  may  be  recovered  in  a  libel  for  his 
wages,  as  additional  damages.     Ibid. 

142.  A  court  of  admiralty  will  not  discharge 
a  mariner  from  his  contract  on  account  of  pun- 
ishment by  the  master,  unless  it  be  a  clear  and 
strona:  case  of  abuse  of  power.  Turner's  Case 
— Habeas  Corpus,  MS.  Decisions  of  the  Hon. 
Judge  Ware  of  the  District  of  Maine. 

2.  Loss,  Suspension  and  Reduction  of  Seamen^s 
Wages,  by  Capture,  Detention,  or  Wreck. 

143.  A  capture,  unless  followed  by  condem- 
nation, does  not  dissolve  the  contract  for  mari- 
ners' wages.  During  the  prize  proceedings,  it 
is  suspended,  and  on  a  decree  of  restoration  it 
revives.     The  Saratoga,  2  Gallis.  C.  C.  R.  162. 

144.  If  pending  the  voyage,  there  be  an  inter- 
diction of  commerce  with  the  port  of  destina- 
tion, and  the  voyage  is  thereby  broken  up,  no 
wages  are  due.  But  if  the  mariners  be  subse- 
quently retained  by  the  master  to  refit  and  pre- 
serve the  ship,  they  are  entitled  to  a  reasonable 
compensation  in  the  nature  of  wages.  If  after 
this  detention,  they  shall  be  discharged  in  a  for- 
eign port,  they  are  entitled  to  the  two  months' 
pay,  provided  by  the  act  of  congress  of  28tb 
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February,  1803.  ch.  62,  and  may  recover  it,  if 
unpaid,  in  the  admiralty.  But  the  two  months' 
\va£»es  are  to  be  calculated  not  according  to  the 
original  contract,  but  according  to  the  new  con- 
tract of  hire.     Ibid. 

145.  If  during  the  voyage  the  vessel  be  cap- 
tured, and  a  final  decree  of  restitution,  the  right 
to  wages  is  not  complete  until  after  restitution. 
Willard  v.  Dorr,  3  Mason's  C.  C.  R.  91. 

146.  If  a  neutral  ship  after  capture  is  con- 
demned and  sold,  and  afterwards,  on  appeal,  the 
sentence  is  reversed,  and  freight  for  the  full 
voyage  is  allowed  in  damages,  it  seems  the 
seamen  are. entitled  to  full  wages  for  the  voyage. 
At  all  events  they  are  entitled  to  wages  up  to 
the  time  of  the  condemnation,  if  they  remained 
by  the  ship  so  long.  Wtllard  v.  Dorr,  3  Mason's 
C.  C.  R.  161. 

147.  Capture  of  a  neutral  ship  does  not  of 
itself  dissolve  the  contract  for  mariners'  wages. 
The  utmost  effect  that  can  be  attributed  to  it,  is 
that  it  suspends  the  contract,  which  is  revived 
or  extinguished  by  the  ultimate  acquittal  or  con- 
demnation. The  seamen,  therefore,  are  not 
bound  to  quit  the  ship  immediately  upon  the 
capture  j  nor  can  the  master  compel  them  to  re- 
ceive a  discharge.  They  have  a  right  to  remain 
by  the  ship  until  a  sentence  of  condemnation  or 
acquittal  has  passed,  or  all  reasonable  hope  of 
recovery  is  gone.  Emmerson  v.  Howland,  1  Ma- 
son's C.  C.  R.  45. 

148.  If,  with  the  consent  of  the  master,  they 
leave  the  ship,  they  are  not  prejudiced  in  their 
rights,  and  their  title  to  wages  for  the  previous 
part  of  the  voyage  will  depend  on  the  fate  of  the 
vessel.     Ibid. 

149.  The  mate  and  two  hands  were  sent  on 
shore  with  the  boat ;  one  of  the  hands  was  de- 
tached from  the  boat  on  the  business  of  the 
ship ;  the  mate  first,  and  then  the  other  seaman 
left  the  boat,  and  it  was  stolen.  The  sailor  de- 
tached is  not  responsible,  but  the  whole  loss 
must  fall  on  the  mate  and  negligent  seaman. 
Knap  et  al.  v.  The  Eliza  and  Sarah,  1  Adm.  De- 
cis.  200. 

150.  In  cases  of  capture  or  wreck,  wages  are 
due  to  the  last  port  of  delivery,  and  for  half  the 
time  the  vessel  staid  there.  The  wages  for  the 
interval,  after  the  vessel  leaves  her  last  port  of 
delivery  to  the  time  of  the  wreck,  depend  on 
circumstances.  The  sailors  must  assist  in  saving 
the  ship  and  goods,  or  so  much  thereof  as  pos- 
sible, so  as  to  entitle  them,  by  way  of  encourage- 
ment, to  their  \Tages  out  of  the  property  saved. 
The  Cynthia,  1  Adm.  Decis.  203. 

151.  If  persons,  not  part  of  the  regular  crew, 
employed  in  lading  a  vessel,  are  guilty  of  em- 
bezzlement, without  the  knowledge,  participa- 
tion or  connivance  of  the  mariners,  the  latter  are 
not  bound  to  contribute.  The  Kensington,  1 
Adm.  Decis.  239. 

152.  But  the  seamen  are  answerable  for  em- 
bezzlement, unless  they  can  clearly  show  that  it 
was  committed  by  persons  not  of  the  crew  ;  and 
the  harden  of  proof  is  thrown  on  the  mariners. 
Ibid. 

153.  If  embezzlement  of  part  of  the  goods 


lost,  is  fixed  on  some  of  the  crew,  who  must  pay 
separately  to  the  amount  proved,  yet  they,  or 
the  surplus  of  wages,  if  forfeited,  or  in  the  hands 
of  the  owner,  remain  further  answerable  in  a 
general  contribution  for  the  balance.  All  must 
contribute,  including  the  captain  and  officers,  ac- 
cording to  their  respective  wages.  Nor  is  any 
one  to  be  excused  from  this  general  contribu- 
tion, though  absent  from  the  ship,  and  not  in  a 
situation  to  be  capable  of  assisting  in  the  plun- 
der. The  innocence  of  the  individual  is  not  in 
question  ;  it  turns  on  the  joint  obligation  of  all  to 
make  retribution  ;  it  is  part  of  the  conditions  on 
which  they  engage  in  their  occupation.  The  Fair 
American,  1  Adm.  Decis.  242. 

154.  Where  a  vessel  was  captured  and  sent  in 
for  adjudication,  and  the  master  oflfered  to  dis- 
charge the  mariners,  and  find  passages  for  them 
home,  but  they  refused  to  quit  the  ship,  and  the 
ship  being  finally  acquitted  on  appeal,  pursued 
her  voyage  ;  wages  were  decreed  for  the  whole 
time,  including  the  period  of  delay  at  the  port 
to  which  the  vessel  was  sent  for  adjudication. 
Wesley  et  al.  v.  Biays,  4  Hall's  Am.  L.  Jour. 
475. 

155.  An  American  ship  delivered  her  cargo  at 
Liverpool,  and  on  her  return  to  the  United  States 
was  captured  by  a  French  cruiser,  recaptured 
by  an  English  frigate,  and  restored  on  payment 
of  salvage.  A  mariner  of  the  ship  was  taken  on 
board  the  French  cruiser,  and  was  carried  to 
France  and  released.  Wages  for  the  whole 
voyage  were  allowed  ;  a  portion  of  the  salvage 
deducted.  Hart  v.  The  Litttejohn,  1  Adm.  Dff- 
cis.  115  ;  Rowland  v.  The  Lavinia,  Ibid.  123. 

156.  Where  a  voyage  is  broken  up  by  seizure 
for  the  debts  of  the  owners,  extra  wages  will  be 
allowed  to  the  sailors  according  to  circumstances; 
but  damages  for  loss  of  time  and  expenses  on 
shore,  are  seldom  given.  The  Oder,  2  Peters' 
Adm.  Decis.  261. 

157.  Where  a  voyage  is  broken  up  for  the  iti- 
terest  of  the  owner,  an  additional  allowance  is 
usually  given,  of  from  one  to  three  months'  pay. 
Hindman  v.  Shaw,  2  Peters'  Adm.  Decis.  264. 

158.  But  if  the  merchant  has  found  the  sea- 
men their  passage  home,  and  their  supplies,  it 
has  been  considered  a  substitute  for  the  ad- 
ditional wages.     Ibid. 

159.  Where  mariners  were  taken  on  board  the 
captor,  and  the  captured  vessel  was  sent  into  Cu- 
mana,'  and  afterwards  liberated:  Held,  that 
seamen  who  had  escaped  from  the  captors,  were 
entitled  to  wages  for  the  voyage,  deducting 
whatever  they  had  earned  after  their  .separation 
from  the  vessel.  The  Hazard,  2  Peters'  Adm. 
Decis.  384. 

160.  W^here  a  vessel  bound  to  a  port,  which 
was  found  on  her  arrival  near  it  to  be  blockaded, 
and  therefore  the  ship  had  been  turned  ofT,  and 
proceeded  to  another  port,  though  not  originally 
contemplated  in  the  shipping  articles,  yet  if  the 
cargo,  or  any  part,  was  there  delivered,  it  should 
be  considered  as  a  delivering  port  as  much  as  if 
originally  so  intended.  And  if  the  vessel,  after 
leaving  that  port,  was  captured  or  lost,  the  man- 
ners are  entitled  to  the  wages  due  to  the  time 
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of  arrival  at  that  port,  ami  for  half  the  time  of 
stay  there.  Cianincr  v.  Girnon,  2  Peters'  Adin. 
Decis.  391. 

161.  The  contract  between  the  owners  and 
master  of  a  ship  is,  that  if  the  master  well  and 
failhl'iilly  performs  the  voyage,  the  owners  ai^ree 
to  pay  his  monthly  waives,  anil  allow  the  cus- 
tomary privileges  anne.xeti  to  his  oliiee.  But  it 
is  no  pari  of  the  contract  that  a  master  once  en- 
gaged shall  be  master  for  the  vojage.  Montgo- 
tHcri/  V.  WItarton,  2  Peters'  Adm.  Decis.  3i)7. 

li)2.  The  law  implies  sundry  eng;igemenls  of 
the  captain  to  the  mariners.  Two  of  which  are  : 
1st.  that  at  the  commencement  of  a  voyage,  the 
ship  shall  be  furnished  with  all  the  necessary 
and  customary  requisites  for  navigation  ;  or,  as 
the  term  is,  shall  be  found  seaworthy:  2d,  that 
the  captain  shall  supply  the  mariners  with  good 
and  suthcient  provisions  whilst  they  are  in  his 
service.  The  Cyrus,  2  Peters'  Adm.  Decis. 
409. 

163.  Gross  and  unnecessary  deviation  from 
the  designated  voyage,  will  free  a  mariner  from 
his  contract.  Moran  v.  Bauilin,  2  Peters'  Adm. 
Decis.  415. 

164.  Where  cruel  and  unwarrantable  chas- 
tisement has  been  inflicted,  the  court  will  dis- 
solve the  contract,  and  decree  wages  to  the 
seamen  to  the  time  of  their  leaving  the  ship, 
and  sometimes  even  for  the  whole  voyage. 
Rice  v.  The  Polly  and  Kitty^  2  Peters'  Adm.  De- 
cis. 420.     The  St.  Oloff,  Ibid.  428. 

165.  If  a  voyage  be  intermpted  without  the 
fault  of  the  crew,  they  shall  receive  wages 
during  the  time  they  work  on  board  the  vessel 
in  port.     The  Atalania,  Bee's  D.  C.  R.  48. 

166.  It  is  a  general  rule  that  all  the  crew  must 
contribute  to  make  good  the  amount  embezzled. 
But  proof  will  be  admitted  to  show  the  inno- 
cence of  some.  Sullivan  v.  Ingraham.  Bee's  D. 
C.  R.  182. 

167.  When  the  cargo  and  freight  of  a  vessel 
are  lost  before  the  termination  of  a  voyage,  the 
wasres  of  the  seamen  are  also  lost,  and  the  ori- 
ginal contract  is  therefore  annulled.  Adams  v. 
T'he  Sophia,  Gilpin's  D.  C.  R.  79. 

168.  Desertion  during  the  voyage  is,  by  the 
maritime  law,  a  forfeiture  of  all  wages  antece- 
dently due.  But  a  desertion,  to  work  this  effect, 
must  be  not  merely  an  absence  without  leave, 
or  in  disobedience  of  orders,  but  animo  non  re- 
verlendi,  an  intention  to  abandon  the  ship  and 
the  service.  Cloutman  v.  Tumison,  1  Sumner's 
C.  C.  R.  373. 

169.  If  after  desertion  a  seaman  offer  to  re- 
turn to  duty  in  a  reasonable  time,  and  offer 
amends,  and  repent  of  the  offence,  the  master 
is  bound  to  receive  him  back  as  a  case  fit  for 
condonation,  unless  his  previous  misconduct 
would  justify  a  discharge.     Ibid. 

170.  By  the  act  of  1790.  ch.  56,  a  statute  de- 
sertion and  forfeiture  of  wages  are  created  by 
forty-eight  hours'  absence  without  leave,  if  a 
proper  entry  be  made  on  the  day  of  the  absence 
in  the  log- book.     Ibid. 

171.  The  effect  of  this  provision  is,  that  the 
absence  for  such  a  period  is  deemed  conclusive 
evidence  of  desertion ;  whereas,  in  the  maritime 


law,  it  would  only  afford  a  presumption  c*  de- 
sertion.    Ibid. 

172.  The  due  entry  in  the  log-book  is  indis- 
pensable to  inllicl  the  statute  forfeiture.  If  not 
made  on  the  very  day  of  the  absence,  there  can 
be  no  forfeiture  inilicted.     Ibid. 

173.  Desertion,  to  bring  after  it  the  forfeiture 
of  wages,  either  by  the  maritime  law,  or  by  the 
statute,  must  be  during  the  voyage,  and  before 
it  is  ended.     Ibid. 

174.  The  voyage  is  ended  when  the  ship  haa 
arrived  at  her  proper  port  of  destination,  and  is 
moored  in  safety  in  the  accustomed  place,  al- 
though her  cargo  is  not  unlivered.     Ibid. 

175.  OtHcers  and  seamen  are  bound  to  remain 
by  the  ship,  and  unliver  the  cargo.  If  they  do 
not,  they  are  liable  for  damages,  and  a  compen- 
sation to  the  owner.     Ibid. 

176.  A  forfeiture  of  two  months'  pay  deducted 
for  absence  for  a  second  mate  without  leave, 
during  unlivery  of  the  ship.     Ibid. 

177.  Damages  can  be  recovered  for  the  mis- 
conduct of  a  seaman,  only  when  they  are  the 
direct  and  immediate  result  of  his  acts  or  omis- 
sions, not  when  they  are  remote  and  contingent; 
causa  pro.xima  non  remota  spectatur.  Macomher 
V.  Thompson,  1  Sumner's  C.  C.  R.  384. 

178.  Under  circumstances,  one  hundred  dol- 
lars were  deducted  from  the  share  of  the  libei- 
lant  on  a  whaling  voyage,  for  gross  misconduct. 
Ibid. 

3.  Ulien  Seamen  forfeit  their  Wages. 

179.  A  mariner  shipped  on  a  voyage  to  the 
Pacific  Ocean,  or  elsewhere,  on  a  trading  voyage, 
and  from  thence  back  to  Boston,  with  a  stipula- 
tion that  two  months'  wages  should  be  paid  at 
Canton,  the  voyage  being  in  fact  a  trailing  voy- 
age to  the  north-west  coast  for  furs.  It  was  held, 
that  the  outward  voyage  terminated  at  Canton, 
and  did  not  authorize  a  return  to  the  north-west 
coast  from  Canton,  and  it  was  not  a  desertion  in 
the  mariners  to  leave  the  ship  at  Canton,  the 
ship  being  about  to  return  to  the  north-west 
coast.     Brown  v.  Jones,  2  Gallis.  C.  C.  R.  477. 

180.  The  contract  of  the  seamen  is  not  dis- 
solved by  shipwreck,  but  thej-  are  bound  to 
labour  to  preserve  the  wreck  of  the  ship  and 
cargo:  and  if  they  leave  the  .^hip  without  en- 
deavouring to  save  them,  they  desert  their  duly, 
and  may  forfeit  wages  antecedently  due.  Tivo 
Catharines,  2  Masori's  C.  C.  R.  319. 

181.  Wages  of  seamen  are  forfeited  for  gross 
offences,  and  not  for  slight  faults,  either  of  neg- 
lect or  (lisobe*dience.  There  must  bo  either  a 
habitual  neglect  or  disobedience,  or  a  single  act 
of  an  aggravated  or  heinous  nature.  Repentance 
and  tender  of  amends  reinstate  the  claim  to 
wages.    The  Ship  Mentor,  4  JMason's  C.  C.  R.  84. 

182.  If  articles  prohibit  any  traffic  b}'  the  sea- 
men, under  the  penalty  of  forfeiture  of  wages, 
the  master  may  remit  the  penalty.     Ibid. 

183.  A  master  has  power  to  remit  a  forfeiture: 
and  his  pardon  is  a  redintegration  of  the  seamen 
in  the  risht  of  wages.     Ibid. 

184.  VVages  forfeited  for  an  offence  are  only 
such  as  are  earned  antecedently,  and  not  subse- 
quently to  the  offence.     Ibid. 
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185.  Habitual  drunkenness,  if  it  goes  to  estab- 
lish general  incapacity  to  perform  duty,  is  a 
grountl  of  forfeiture  of  wages;  otherwise  it  goes 
only  to  diminish  compensation  for  the  voyage. 
No  fact  of  this  nature  can  be  examined,  unless 
averred,  and  put  in  issue  by  the  owner.  Onie 
V.  Toicnscnd,  4  iVIasoa's  C.  C.  R.  541. 

186.  Where  misconduct  is  relied  upon  to  de- 
feat a  claim  to  wages,  it  should  be  stated  with 
reasonable  certainty  as  to  time,  place,  circum- 
stances, and  degree.     Tbid. 

187.  A  refusal  to  do  duty,  at  a  moment  of  high 
excitement,  from  punishment  inflicted  on  the 
party,  if  not  followed  by  obstinate  perseverance, 
is  not  a  forfeiture  of  wages.     Ibid. 

188.  To  entitle  the  owner  or  master  of  a  ves- 
sel to  the  forfeiture  of  a  mariner's  wages,  on 
account  of  and  up  to  the  time  of  his  absenting 
himself  from  the  vessel  for  more  than  forty-eight 
hours,  without  permission  from  the  master  or 
commanding  officer,  such  absence  must  have 
been  entered  in  the  log-book,  by  the  officer 
having  charge  of  it,  on  the  day  on  which  the 
seaman  absented  himself.  Tlie  Phabe,  1  Wash. 
C.  C.  R.  48. 

189.  The  seamen  of  a  vessel  sent  in  for  adju- 
dication, were  carried  off  by  the  capturing  fri- 
gate, and  were  afterwards  liberated,  when  they 
might  have  rejoined  the  acquitted  vessel,  which 
earned  freight.  The  wages,  from  the  time  they 
might  have  rejoined,  were  denied  to  them.  The 
Brig  Elizabeth,  1  Adm.  Decis.  128. 

190.  Seamen  are  bound  to  remain  with  the 
ship  when  she  is  captured  by  a  belligerent,  and 
if  they  voluntarily  abandon  her,  they  forfeit 
wages.     Ibid.  129. 

191.  Claims  to  wages  are  suspended  until  the 
fate  of  the  ship  is  decided.  If  she  is  restored, 
wages  for  the  voyage  must  be  paid.     Ibid. 

192.  Conilemnation  does  not  defeat  the  claim 
of  wages  for  a  former  part  of  the  voyage.     Ibid. 

193.  Mariners  received  again  on  board,  after 
desertion,  is  a  waiver,  or  pardon  of  the  forfeitures 
previously  incurred.  Whiilon  v.  The  Commerce, 
1  Adm.  Decis.  160. 

194.  If  a  seaman  has  incurred  a  forfeiture  by 
absenting  himself  from  the  vessel,  and  "  repents 
and  makes  an  offer  of  satisfaction,  and  returns 
to  duly  in  due  time,"  that  is,  before  the  master 
has  hired  another  in  his  place,  or  otherwise  ren- 
dered it  fairly  impracticable,  without  injury  to 
the  owner,  to  receive  him  again,  the  master  is 
bound  to  receive  him.     Ibid. 

195.  But  all  demands  for  damages,  and  con- 
tributions for  losses,  which  warrant  deductions 
from  amount  of  wages,  are  unextinguished. 
Embezzlement,  frauds,  wilful  negligences,  and 
other  misconduct,  chargeable  against  the  amount 
of  wages  demanded,  remain  open  for  inquiry  and 
compensation.     Ibid. 

196.  A  seaman  who  is  restrained  by  confine- 
ment and  threats,  is  not  chargeable  with  neglect 
of  duty.     Thome  v.  While,  1  Adm.  Decis.  168. 

197.  Broils,  assaults,  and  resistance  to  the 
master,  (produced  most  commonly  by  faults  on 
both  sides,)  do  not  forfeit  wages.  Such  offences 
are  often  improperly  called  mutiny  or  revolt ;  but 
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they  do  not  amount  to  this  ofTence,  which  is  de- 
fined by  statute,  and  declared  to  be  a  capital 
crime.  They  may  be,  when  the  fact  justifies 
the  conclusion,  evidence  of  intent,  or  overt  acts 
furnishing  ingredients  for  this  crime;  but,  in 
general,  they  are  merely  the  effects  of  per- 
sonal animosities,  sudden  passion,  or  the  like. 
Ibid.  100. 

198.  Where  seamen  are  compelled  to  leave 
the  ship  by  cruelty  or  oppression,  wages  are  re- 
coverable.    The  Maria,  1  Adm.  Decis.  186. 

199.  Loss  or  damage  accruing  to  the  owner 
of  a  vessel,  by  the  negligence  or  crime  of  the 
seamen,  may  be  set  off  against  wages.  Thome 
V.  White,  1  Adm.  Decis.  168. 

200.  Where  mariners  had  deserted  from  a  ship 
on  shore,  and  in  a  perilous  situation,  and  were 
confined  at  the  instance  of  the  master,  the  court 
held  the  voyage  broken  up  by  the  misfortunes 
of  the  ship,  and  discharged  the  mariners  from 
imprisonment.  Sims  v.  Mariners,  2  Peters'  Adm. 
Decis.  393. 

201.  Seamen  deserting  a  vessel  under  circum- 
stances of  distress  or  danger,  are  answerable  for 
the  damages  which  may  be  sustained  in  conse- 
quence of  their  dereliction  of  duty,  and  lose  their 
wages.     Ibid. 

202.  Forfeiture  of  half  a  seaman's  wages  was 
decreed,  in  consequence  of  his  striking  the  cap- 
tain. The  latter  had  inflicted  other  punishment 
for  the  offence,  which  prevented  the  court  from 
decreeing  forfeiture  of  the  whole.  Spragiic  v. 
Kain,  Bee's  D.  C.  R.  184. 

203.  Forfeiture  of  half  a  mate's  wages  was 
decreed  in  consequence  of  such  improper  beha- 
viour as  made  it  necessary  to  dismiss  him  when 
the  voyage  was  about  half  performed.  Hv7n- 
phreys  v.  The  America,  Bee's  D.  C.  R.  237. 

204.  To  justify  the  forfeiture  of  a  seaman's 
wages  for  absence,  under  the  provisions  of  the 
act  of  1790,  the  entry  in  the  log-book  is  indis- 
pensable, although  the  absence  was  permanent, 
and  although  it  occurred  after  the  vessel  arrived 
at  her  last  port  of  delivery.  Knagg  v.  Goldsmith, 
Gilpin's  D.  C.  R.  212. 

205.  Where  a  seaman  who  has  signed  shipping 
articles,  voluntarily  absents  himself  from  the  ves- 
sel in  a  port  of  the  United  States,  an  entry  may 
be  made  in  the  log-book,  and  his  wages  forfeited, 
according  to  the  provisions  of  the  act  of  1790; 
and  he  may  be  apprehended  and  detained  in 
jail  until  the  vessel  is  ready  to  proceed  on  her 
voyage,  according  to  the  provisions  of  the  se- 
venth section  of  that  act.  Broiver  v.  Thi  Maiden, 
Gilpin's  D.  C.  R.  296. 

206.  Where  the  discharge  of  a  seaman  at  a 
foreign  port,  before  the  termination  of  the  voy- 
age, is  on  his  part  involuntary,  and  without  rea- 
sonable cause,  he  does  not  forfeit  his  wages,  but 
is  entitled  to'payment  up  to  the  arrival  of  the 
vessel  at  the  last  port  of  delivery.  Veaevck  v. 
M-Call,  Gilpin's  D.  C.  R.  331. 

207.  Where  shipping  articles  declare  the  voy- 
age to  be  from  Philadelphia  to  South  America, 
and  any  port  or  ports,  backwards  and  forwards, 
where  and  when  required,  and  back  to  Philadel- 
phia, it  is  no  violation  of  the  contract  with  the 
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seamen,  for  the  master  to  proceed  from  Sonlh 
America  to  Europe,  ami  afTonls  no  jnstiticatioii 
for  the  seamen  tor  leaving;  the  ship.  Mascc  v. 
37te  Moss.  Gilpin's  D.  C.  U.  225. 

208.  Where  the  departure  of  seamen  from  a 
Tessel,  before  the  termination  of  a  voyai,'i>,  is 
invoUnitary  on  their  part,  or  with  reasonable 
cause,  or  with  the  apparent  iLssent  of  the  mas- 
ter, they  do  not  forfeit  tlteir  wa^es.     Ihiil.  230. 

209.  To  justify  seamen  for  leaving  a  vessel 
before  the  termination  of  a  voyaire,  on  account 
of  the  cruelty  of  the  master,  it  must  be  appa- 
rent that  they  could  not  remain  without  e.xtreme 
daufzer  to  their  personal  safety.     Ibid.  228. 

210.  Where  shipping  articles  authorize  the 
master  to  touch  at  certain  places,  ''or  as  he  may 
direct,''  it  is  no  violation  of  the  contract  with 
the  seamen,  to  stop  at  a  place  not  nameil,  and 
affords  no  justification  to  them  to  leave  the  ves- 
sel.    Ifood  v.  The  Nimrod,  Gdpin's  D.  C.  R.  84. 

211.  A  change  of  voyage  from  that  specified 
in  the  shipping  articles,  must  be  actually  re- 
solved on  or  known  to  a  seaman,  to  auihorize 
him  to  leave  a  vessel  without  forfeiting  his 
wages.    Douglass  v.  Eyre,  Gilpin's  D.  C.  R.  150. 

212.  Where  a  seaman  is  imprisoned  for  mis- 
behaviour, he  does  not  forfeit  the  wages  accruing 
during  his  confinement.  Wood  v.  The  Nimrod. 
Gilpin's  D.  C.  R.  89. 

213.  Where  a  vessel  arrivesat  the  last  port  of 
delivery,  and  is  safely  moored  at  the  wharf,  and 
the  articles  stipulated  th;U  the  seamen  "should 
not  go  out  of  the  vessel  until  the  cargo  is  land- 
ed," if  a  seaman  leaves  the  vessel  before  dis- 
charge of  the  cargo,  a  deduction  from  the  wages 
is  allowed,  but  not  a  forfeiture  of  the  whole. 
Knagg  v.  Goldsmith,  Gilpin's  D.  C.  R.  208. 

214.  The  de.sertion  of  a  seaman  by  the  gene- 
ral maritime  law,  works  a  forfeiture  of  all  wages 
antecedently  earned.  The  Rovena,  Manuscript 
Decisions  of  Judge  Ware,  district  judge  of  the 
district  of  Maine. 

215.  To  constitute  a  desertion  by  the  general 
maritime  law,  there  must  be  a  quitting  of  the 
vessel  with  the  intention  of  absconding  and 
abandoning  it  altogether,  and  not  returning.  A 
mere  leaving  the  vessel,  temporarily,  without 
permission,  is  not  a  desertion.     Ibid. 

216.  By  the  act  of  .Tuly  20th,  1796,  ch.  56,  sec. 
8,  forty-eight  hours  absence  without  leave,  is 
made  conclusive  evidence  of  desertion.    Ibid. 

217.  To  prove  such  absence,  a  proper  entry  in 
the  log-book  is  indispensable,  but  not  conclusive 
evidence.  The  entry  to  support  the  statute  for- 
feiture, must  be  made  the  day  that  the  absence 
takes  place,  and  must  state  the  name  of  the 
seaman,  and  that  he  was  absent  without  leave. 
Ibid. 

218.  An  entry  that  the  crew  were  absent,  or 
that  the  crew  were  all  absent,  is  not  sufficient 
without  naming  the  man  ajrainst  whom  the  for- 
feiture is  intended  to  be  enforced.     Ibid. 

219.  Cruel  and  oppressive  treatment  by  the 
master,  will  justify  a  seaman  in  deserting  the 
vessel  before  the  termination  of  the  voyage. 
Sherwood  v.  M-Intosh,  ^Manuscript  Decisions  of 
Judge  Ware,  district  judge  of  the  district  of 
Maine 


220.  Where  a  seaman  is  compelled  to  desert 
by  the  cruelty  of  the  master,  he  does  not  forfeit 
his  wages,  but  will  be  entitletl  to  receive  them 
in  full  to  the  prosperous  termination  of  the  voy- 
ajre.     Ibid. 


MARITIME  CONTRACTS. 

1.  Tlu' general  want  of  precision  in  the  lan- 
guage of  maritime  contracts  is  an  endless  source 
of  litigation  among  mercantile  men.  Courts  of 
justice  are  therefore  obliged  to  resort  to  such 
reasons  as  the  nature,  object,  and  terms  of  the 
contract  present,  to  determine  the  precise  extent 
of  the  obligation  of  the  parties.  Marijland  Ins. 
Co.  V.  Le  Roy  el  al..  7  Cranch,  26  ;  2  Cond.  Rep. 
402. 
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MARITIME  LIENS. 

1.  The  admiralty  possesses  a  general  jurisdic- 
tion in  suits  by  material  men,  in  personam,  and 
in  rem.  The  General  Smith,  4  Wheat.  438  3  4 
Cond.  Rep.  493. 

2.  Where,  however,  the  proceeding  is  in  rem 
to  enforce  a  specific  lien,  it  is  incumbent  upon 
the  party  to  establish  the  existence  of  such  lien 
in  the  particular  case.     Ibid. 

3.  Where  repairs  have  been  made,  or  neces- 
saries furnished  to  a  foreign  ship,  or  to  a  ship  in 
a  port  of  the  state  to  which  she  does  not  belong, 
the  general  maritime  law  gives  the  party  a  lien 
on  the  ship  itself  for  his  security,  and  he  may 
maintain  a  suit  in  rem,  in  the  admiralty,  to  en- 
force his  right.     Ibid. 

4.  But,  as  to  repairs  and  neces.saries  in  the 
port  or  state  to  which  the  ship  belongs,  the  case 
is  governed  altogether  by  the  local  law  •  and  no 
lien  is  implied  unless  by  that  law.     Ibid. 

5.  By  the  common  law.  material  men  furnish- 
ing repairs  to  a  domestic  ship,  have  no  particu- 
lar lien  upon  the  ship  itself  for  their  demand. 
Ibid. 

6.  A  shipwright  who  has  taken  a  ship  into  his 
possession  to  repair  it.  is  not  bound  to  part  with 
the  possession  until  he  is  paiil  for  the  repair. 
But  if  he  parts  with  the  possession  (of  a  domes- 
tic ship),  or  has  worked  upon  it  without  taking 
possession,  he  has  no  claim  upon  the  ship  itself. 
Ibid. 

7.  The  common  law,  being  the  law  of  Mary- 
land, on  this  subject,  it  was  held,  that  material 
men  could  not  maintain  a  suit  in  rem  in  the  dis- 
trict court  of  Maryland,  for  supplies  furnished 
to  a  domestic  ship,  although  they  might  have 
maintained  a  suit  in  personam  in  that  court. 
Ibid. 

8.  Material  men,  and  others  who  furnish 
supplies  to  a  foreign  sh.ip,  have  a  lien  on  the  ves- 
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Bel,  and  may  proceed  in  the  admiralty  to  en- 
force that  right.  21ie  Aurora^  1  Wheat.  105;  3 
Cond.  Rep.  501. 

9.  Where  repairs  have  been  made,  or  ne- 
cessaries furnished  to  a  foreign  ship,  or  a  ship  in 
a  port  of  a  state  to  which  she  does  not  belong, 
the  general  maritime  law  gives  the  party  a  lie.n 
on  the  ship  itself  for  his  security;  and  he  may 
maintain  a  suit  in  rem.  in  the  admiralty,  to  en- 
force his  rights.  The  Jerusalem,  2  Gullis.  C.  C. 
R.  345. 

10.  But  as  to  repairs  and  necessaries  in  the 
port  or  state  to  which  the  ship  belongs,  the  ca«e 
is  governed  altogether  by  the  local  law,  and  no 
lien  is  implied,  unless  recognised  by  that  law. 
Ibxd. 

11.  A  wharfinger  has  a  lien  on  a  foreign  ship 
for  wharfage.  Ex  parte  Lewis,  2  Galiis.  C.  C. 
R.  483. 

12.  But  if  the  wharfinger  has  made  an  e.xpress 
personal  contract  with  the  ship-owner,  the  court 
will  not  give  to  his  claim  a  priority  over  a  bot- 
tomry interest,  which  previously  attached  on  the 
ship.     Ibid. 

13.  But  if  the  contract  be  for  services  to  be 
performed  on  a  navigable  river,  within  the  body 
of  a  county,  no  suit  lies  in  the  admiralty  in  fa- 
vour of  the  pilot  for  such  service.     Ibid. 

14.  The  master  of  a  ship  may  maintain  a  suit 
in  personam,  in  the  admiralty,  against  the 
owner,  for  his  wages,  but  not  in  rem  against  the 
ship,  for  he  has  no  lien.  Willard  et  ux.  v.  Dorr, 
3  Mason's  C.  C.  R.  91. 

15.  The  district  courts  have  a  general  admi- 
ralty jurisdiction  in  rem,  in  suits  by  material 
men.  In  cases  of  foreign  ships,  or  ships  of  an- 
other state,  the  maritime  law  gives  the  lien  ;  but 
in  cases  of  domestic  ships,  no  lien  is  implied; 
but  if  the  local  law  gives  such  a  lien,  it  may  be 
enforced  in  the  district  courts.  The  Robert  Ful- 
ton, Paine's  C.  C.  R.  620. 

16.  Where  the  proceedings  are  in  rem,  all  the 
world  become  parties  to  the  sentence,  as  far  as 
the  right  of  property  is  involved,  and  of  course 
all  persons  in  anyway  interested  in  the  property 
in  question,  are  admissible  to  claim  and  defend 
their  rights.  United  States  v.  The  Anthony  Man- 
gin,  2  Adm.  Decis.  452. 

17.  Where  the  parties  were  innocent  of  all 
knowledge  and  participation  in  an  illegal  voy- 
age, the  claims  of  seamen  for  wages,  and  of  ma- 
terial men  for  supplies,  are  preferred  to  the  claim 
of  forfeiture  on  the  part  of  the  government. 
The  St.  Jago  de  Cuba.  9  Wheat.  409;  5  Cond. 
Rep.  631. 

18.  Even  in  the  home  ports,  a  vessel  may  be 
subjected  to  the  liabilities  of  a  vessel  in  a 
strange  port,  in  favour  of  material  men;  if  the 
owners  have  contributed  to  give  her  a  foreign 
aspect  or  character;  and  to  hold  the  captain  as 
one  legally  authorized  to  e.vercise  the  rights  and 
powers  over  his  vessel  which  appertain  to  a  for- 
eign ve.ssel.     Ibid. 

19.  By  the  general  law  maritime,  every  con- 
tract of  '.he  master,  for  repairs  and  supplies,  im- 
ports an  hypothecation.  The  Jerusalem,  2  Galiis. 
C.  C.  R.  345. 

20.  The  master  of  a  ship  has  a  lien  on  the 


freight  for  all  advances   made   abroad   for  the 
ship's  use.   Ship  Packet,  3  Mason's  C.  C.  R.  255. 

21.  Where  materials  are  furnished  at  the  in- 
stance of  the  owner  of  a  vessel,  not  on  a  voy- 
age, but  lying  within  the  body  of  a  county,  no 
lien  on  the  vessel  is  created,  so  as  to  affect  her 
in  the  hands  of  a  bona  fide  purchaser  without 
notice.  Woodruff  et  al.  v.  The  Levi  Dearborn, 
4  Hall's  Am.  Law  Jour.  88. 

22.  The  lien  on  vessels  for  material  men,  and 
shipwrights,  exists  only  in  a  foreign  port. 
Ibid.  97. 

23.  The  master  of  a  ship  has  no  lien  on  the 
vessel,  for  his  wages  or  perquisites,  which  can 
be  enforced  in  a  court  of  admiralty.  The  Grand 
Turk,  Paine's  C.  C.  R.  73. 

24.  And  this  difference  between  the  remedies 
of  the  master  and  the  mariners,  for  wages,  has 
not  arisen  from  any  application  of  the  common 
law  doctrine  of  liens  to  the  case  of  the  master, 
nor  from  encroachments  of  the  common  law 
courts,  but  because  the  master  contracts  on  the 
creilit  of  the  owners,  and  not  of  the  ship;  and 
such  a  lien  would  be  attended  with  great  incon- 
venience, if  the  master  could  enforce  it  abroad, 
for  wages  due  him,  and  thus  compel  a  sacrifice 
of  the  ship.     Ibid. 

25.  Where  a  ship  has  been  sold  under  a  de- 
cree, and  there  remains  a  residue  or  surplus  in 
court,  no  claim  can  be  paid  out  of  this  fund,  un- 
less either  in  itself  or  in  its  origin,  it  was  a  lien 
on  the  property  out  of  which  the  money  was 
produced.  Gardner  et  al.  v.  The  New  Jersey,  1 
Adm.  Decis.  223. 

26.  The  claim  of  the  master  for  sums  paid 
abroad  to  mariners,  as  well  as  moneys  advanced 
in  foreign  ports  for  necessaries  supplied  to  the 
ship  on  her  voyage,  are  liens.     Ibid. 

27.  Claims  of  material  men  for  supplies  fur- 
nished to  a  ship,  are  within  the  jurisdiction  of 
the  admiralty,  and  suable  there:  pilotage  is  a 
necessary  expenditure  on  a  voyage.  If  the  mas- 
ter pay  these  claims,  he  represents  the  claim- 
ants; and  the  lien  continues  on  the  moneys  pro- 
duced by  the  sale  of  the  ship.     Ibid. 

28.  In  the  case  of  domestic  supplies  and  pi- 
lotage, the  admiralty  usually  leaves  them  to  the 
common  law  courts.     Jbid. 

29.  The  contract  of  a  master  is,  however,  en- 
tirely personal ;  he  has  no  lien  on  the  ship,  and 
therefore  is  not  entitled  to  be  paid  out  of  the  sur- 
plus in  court.     Ibid. 

30.  Neither  can  a  physician's  claim  be  so  paid 
for  the  same  reason.     Ibid. 

31.  A  shipwright  may  sue  in  the  admiralty 
for  the  price  of  building  or  repairing  a  ship  in- 
tended for  the  navigation  of  the  high  seas.  Ste- 
vens v.  The  Sandwich,  I  Peters'  Adm.  Decis.  233. 

32.  Supplies  furnished  to  a  foreign  ship  con- 
stitute a  lien,  and  are  recoverable  in  the  admi- 
ralty, notwithstanding  any  agreement  between 
the  owners  and  the  captain,  that  the  latter  should 
furnish  the  supplies.  North  et  al.  v.  The  Eagle, 
Bee's  D.  C.  R.  78. 

33.  By  the  civil  code  of  Louisiana,  workmen 
employed  in  the  construction  or  repairs  of  ships 
or  boats,  enjoy  the  privilege  of  a  lien  on  such 
ships  or  boats,  without  being  obliged  to  reduce 
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their  contracts  to  writiii?,  whatever  maybe  their  i  lien  on  the  ship  even  for  his  wages.     Steamboat 
amonnt;  Init  this  privilege  ceases,  if  they  have    New  Orleans  v.  Pliabiis,  11  Peters,  175. 


allowed  the  ship  or  boat  to  depart  without  exer 
cising  their  rights.     The   state  law,   therefore, 
cives  a  lien  in  this  case.    Peyroux  ct  al.  v.  Ilam- 
mond  et  al,  7  Peters,  324. 

34.  In  the  case  of  the  General  Smith,  4 
Wheat.  43S,  S.  C.  4  Peters'  Condensed  Reports, 
it  is  decided  that  the  jurisdiction  of  the  admi- 
ralty, in  cases  where  the  repairs  are  upon  a  do- 
mestic vessel,  depemls  upon  the  local  law  of  the 
state.  Where  the  repairs  have  been  made  or 
necessaries  furnished  to  a  foreign  ship,  or  to  a 
ship  in  the  ports  of  a  state  to  which  she  does  not 
belong,  the  general  maritime  law  gives  a  lien 
on  ships  as  security;  and  the  party  may  main- 
tain a  suit  in  the  admiralty  to  enforce  his  right. 
But,  as  to  repairs  or  necessaries  in  the  port  or 
state  to  which  the  ships  belong,  the  case  is  gov- 
erned altogether  by  the  local  law  of  the  state ; 
as  no  lien  is  implied  unless  it  is  recognised  by 
that  law.  But  if  the  local  law  gives  the  lien,  it 
may  be  enforced  in  the  admiralty.     Ibid. 

35.  The  services  in  this  case  were  performed 
in  the  port  of  New  Orleans,  and  whether  this 
was  within  the  jurisdiction  of  the  admiralty  or 
not,  depends  on  the  fact  whether  the  tide  in  the 
Mississippi  ebbs  and  flows  as  high  up  the  river 
as  the  port  of  New  Orleans.  The  court  consi- 
dered themselves  authorized  judicially  to  notice 
the  situation  of  New  Orleans,  for  the  purpose  of 
determining  whether  the  tide  ebbs  and  flows  as 
high  up  the  river  as  that  place ;  and  being  sa- 
tisfied, that  although  the  current  of  the  Missis- 
sippi at  New  Orleans  may  be  so  strong  as  not  to 
be  turned  backwards  by  the  tide,  yet  the  effect 
of  the  tide  upon  the  current  is  so  great  as  to  oc- 
casion a  regular  rise  and  fall  of  the  water.  New 
Orleans  may  be  properly  said  to  be  within  the 
ebb  and  flow  of  the  tide,  and  the  jurisdiction  of 
the  admiralty  prevails  there.     Ibid. 

36.  In  order  to  the  decision  whether  the  ad- 
miralty jurisdiction  attaches  to  such  services  as 
those  performed  by  the  libellants,  the  material 
consideration  is,  whether  the  service  was  essen- 
tially a  maritime  service,  and  to  be  performed 
substantially  on  the  sea  or  tide  water.  It  is  no 
objection  to  the  jurisdiction  of  the  admiralty  in 
the  case,  that  the  steamboat  Planter  was  to  be 
employed  in  navigating  waters  beyond  the  ebb 
and  flow  of  the  tide.  In  the  case  of  the  steam- 
boat Jefferson,  it  was  said  by  this  court,  that 
there  is  no  doubt  the  jurisdiction  exists,  although 
the  commencement  or  termination  of  the  voyage 
may  happen  to  be  at  some  place  beyond  the 
reach  of  the  tide.     Ibid. 

37.  Some  of  the  older  authorities  seem  to 
give  countenance  to  the  doctrine  that  an  express 
contract  operates  as  a  waiver  of  the  lien  :  but  it 
is  settled  at  the  present  day,  that  an  express 
contract  for  a  stipulated  sum  is  not  of  itself  a 
waiver  of  a  lien :  but  that,  to  produce  that  ef- 
fect, the  contract  must  contain  some  stipulation 
inconsistent  with  the  continuance  of  the  lien,  or 
from  which  a  waiver  may  be  fairly  inferred. 
Ibid. 

38.  By  the  maritime  law,  the  master  has  no 


39.    By  a   charterparty,   the   sum    of    thirty 
thou.sand  dollars  was  agreed  to  be  paid  for  the 
use  or  liiie  of  the  ship,  on  a  voyage  from  Phila- 
deli>hia  to  Madeira,  and  thence  to  Bombay,  and 
at   the  option  of  the  chartt^rer  to  Caleutia,  and 
back   to  Philadelphia,  (with  an  addition  of  two 
ihou.sand  dollars  if  slie   should   procetid  to  Cal- 
cutta.) the  whole  payable  on  the  return  of  the 
ship  to  Pliiladelphia,  and  before  the  discharge  of 
her  cargo  there,  in  approved  notes,  not  exceed- 
ing an   average  time  of  ninety  days  from   the 
time  at  which  she  should  be  ready  to  discharge 
her  cargo.    The  charterer  proceeded  in  the  ship 
to  Calcutta,  and,  with  the  consent  of  the  master, 
(who  was  appointed  by  the  ship-owners,)  entered 
into   an   agreement  with  P.   &  Co.  merchants 
there,  that  if  they  wouKI  make  him  an  advance 
of  money,  he  would  deliver  to  them  a  bill  of 
lading  stipulating  for  the  delivery  of  the  goods 
purchased  therewith  to  their  agents  in  Phdadel- 
phia,  free  of  freight,  who  should  be  authorized 
to  sell  the  same,  ami  apply  the  proceeds  to  the 
repayment  of  the  said  advance,  unless  the  char 
terer's  bills,  drawn  on  G.  and  S.  of  Philadelphia, 
should  be  accepted,  in  which  event  the  agents 
of  P.  &  Co.  should  deliver  the  goods  to  the  char- 
terer.    The   goods  were   shipped   accordingly, 
and  a  bill  of  lading  signed  by  the  master,  with 
the  clause,  "  freigfit  for  the  said  goods  having 
been   settled   here."     The    bills   of    exchange 
drawn  by  the  charterer  were  refused  acceptance, 
and  the  agents  of  P.  &  Co.  demanded  the  goods, 
which  the  owners  of  the  ship  refused  to  deliver 
without  the  payment  of  freight.     Held,  that  the 
owners  of  the  ship  had  a  lien  on  these  goods  for 
the  freight.     Grade  v.  Palmer,  8  Wheat.  605;  5 
Cond.  Rep.  546. 

40.  Seamen's  wages  on  an  illegal  voyage,  are 
not  a  lien  on  the  ship.  The  Langdon  Cheves,  2 
Mason's  C.  C.  R.  58. 

41.  Where  a  service  is  made,  and  the  vessel 
delivered  on  bail,  the  lien  of  the  seamen  for 
their  wages  continues  on  the  vessel.  The  owner 
takes  her,  cum  onere.     Ibid. 

42.  The  wages,  if  paid  by  the  owner,  are  no 
longer  a  lien  on  the  vessel;  and  in  no  case  of  a 
delivery  on  bail,  are  they  a  charge  on  the  pro- 
ceeds brought  into  court  after  condemnation. 
Ibid. 

43.  The  lien  of  mariners  for  their  wages,  has 
no  analogy  to  the  common  law  lien,  as  regards 
the  possession  of  the  subject.     Ibid. 

44.  Seamen  have  a  lien  prior  to  that  of  the 
holder  of  a  bottomry  bond,  for  their  wages,  but 
the  owners  are  also  personally  liable  for  such 
wages;  and  if  the  bottomry  holder  is  compelled 
to  discharge  that  lien,  he  has  a  resulting  right 
to  compensation  against  the  owner,  in  the  same 
manner  as  he  would  have  if  they  had  previously 
mortgaged  the  ship.     The  Virgin,  8  Peters,  538. 

45.  No  rule  has  ever  been  adopted  by  the 
maritime  law,  either  of  England  or  this  country, 
prescribing  the  time  within  which  mariners 
should  proceed  to  enforce  their  lien  for  wages. 
The  Mary,  Paine'sC.  C.  R.  180. 
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46.  A  forbearance  by  seamen  to  libel  a  vessel 
at  the  port  where  they  are  discharged,  before 
the  end  of  the  voyage,  does  not  amount  to  a 
waiver  of  their  lien,  as  against  a  subsequent 
bona  fiile  purchaser.     Ibid. 

47.  A  seaman,  as  such,  has  no  possession  of 
the  vessel,  and  his  claim  for  wages  is.  perhaps 
incorrectly,  termed  a  lien.  It  is  rather  a  right  to 
proceed  against  the  vessel,  and  to  be  paid  out  of 
her  proceeds  in  preference  to  any  other  creditors. 
The  Mary,  Paine's  C.  C.  R.  184. 

48.  Where  a  vessel  had  been  sold  under  sen- 
tence of  a  foreign  court  of  admiralty,  at  the  suit 
of  others  of  the  crew,  and  these  libellants  had 
notice  of  the  proceedings,  but  did  not  apply  for 
their  wages:  Held,  that  their  lien  on  the  vessel 
was  at  an  end.     The  Thomas,  Bee's  D.  C.  R.  86. 

49.  Where  a  vessel,  which  arrives  at  a  foreign 
port,  discharges  her  cargo,  and  remains  there 
some  time  after  the  discharge,  and  is  lost  on  the 
homeward  voyage,  the  seamen  are  entitled  to 
their  wages  up  to  the  time  of  the  discharge,  but 
not  tu  half  the  time  she  afterwards  remained  in 
the  foreign  port.     Gilpin's  D.  C.  R.  600. 

50.  In  November,  1822,  the  owner  of  a  vessel 
in  Connecticut  gave  a  bill  of  sale  of  her,  in  the 
nature  of  a  mortgage,  but  was  suffered  to  re- 
main in  possession  and  act  as  absolute  owner, 
and  all  her  papers  remained  unaltered.  In  July 
following  he  gave  a  bottomry  bond  for  money 
advanced  to  purchase  a  cargo  for  the  vessel,  in 
the  West  Indies,  without  notice  to  the  lender  of 
the  mortgage.  Held,  that  upon  common  law 
principles,  the  claim  of  the  lender  was  to  be 
preferred  to  that  of  the  mortgagee.  The  Sloop 
Mary,  Paine's  C.  C.  R.  671. 

51.  Where  a  vessel,  bound  from  New  Orleans 
to  New  York,  put  into  Wilmington  in  a  damaged 
state,  and  where  the  master,  having  no  other 
means,  obtained  advances  from  the  libellants 
for  the  necessary  repairs,  and  gave  them  a  draft 
for  the  amount  on  the  consignees,  which  was 
afterwards  protested  for  non-acceptance  :  on  the 
libel  against  the  freight,  in  the  hands  of  the  con- 
signees: Held,  that  the  acceptance  of  the  draft 
was  a  waiver  of  the  lien,  if  any  existed.     Ibid. 

52.  The  draft  was  expressed  to  be  "for  value 
received,  in  disbursements  and  repairs  of  the 
brig  Hannah,"  with  directions  to  charge  the  same 
to  her  account,  and  signed  by  the  drawer,  as 
master.  Held,  that  the  draft  was  not  an  hypothe- 
cation of  the  freight,  as  it  wanted  all  the  requi- 
sites of  an  instrument  of  hypothecation,  such  as 
an  express  pledge,  maritime  interest,  risk  of  the 
lender.     Ibid. 

53.  A  tradesman  has  a  lien  on  a  foreign  ship, 
lying  in  a  port  of  the  United  States,  for  repairs 
made  by  him  on  board  ;  and  such  lien  will  be 
preferred  in  point  of  right  to  a  bottomry  interest 
which  is  prior  in  time,  if  it  appears  that  the  re- 
pairs were  indispensable.  The  Jerusalem,  2  Gal- 
lis.  C.  C.  R.  349. 

54.  But  if  the  wharfinger  have  made  an  ex- 
press personal  contract  with  the  ship-owner,  the 
court  will  not  give  him  a  priority  of  claim  over 
a  bottomry  interest  which  had  previously  at- 
tached to  the  ship.     Ibid. 

55.  To  make  pilotage  a  lien  on  the  ship,  the 


contract  must  have  been  made  by  some  person 
in  the  employment  of  the  owner,  duly  author- 
ized to  make  the  contract,  such  as  the  master  or 
the  quasi  master.  But  mere  wrong-doers,  or 
mutineers,  have  no  authority  to  bind  the  ship. 
The  Anne,  1  Mason's  C.  C.  R.  508. 

56.  By  the  common  law,  material  men  have 
no  lien  for  articles  furnished  a  vessel,  whether 
she  be  foreign  or  domestic,  and  this  is  the  law 
of  the  English  admiralty.  But  by  the  civil  law, 
they  have  such  a  lien.  In  the  United  States  they 
have  it  only  in  the  cases  of  foreign  ships,  or 
ships  of  one  of  the  states  of  the  United  States, 
furnished  in  another  state.  Zane  v.  The  Brig 
President,  4  Wash.  C.  C.  R.  453. 

57.  But  if  the  person  furnishing  a  foreign  ship 
gives  credit,  the  lien  is  discharged,  or  does  not 
attach.  Water  casks  furnished  to  a  foreign  ves- 
sel, are  of  the  nature  of  materials  for  which 
there  is  a  lien.     Ibid. 

58.  But  although  giving  credit  may  so  far 
discharge  the  lien,  as  to  prevent  the  material 
man  bringing  a  suit  in  rem  to  enforce  it,  or  from 
his  being  a  privileged  creditor,  still  he  is  entitled 
to  be  paid  out  of  the  remnants  and  surplus,  if 
any  are  in  the  registry.     Ibid. 

59.  The  admiralty  has  jurisdiction  in  cases 
of  charterparties  for  foreign  voyages,  and  may 
enforce,  by  a  proceeding  in  rem,  the  maritime 
lien  for  freight  under  a  charterparty.  The  Ship 
Volunteer,  1  Sumner's  C.  C.  R.  551. 

60.  By  the  general  maritime  law,  there  is  a 
lien  on  the  goods  for  freight,  whether  shipped 
under  a  bill  of  lading  or  a  charterparty,  hvj.  that 
lien  may  be  waived  or  displaced  by  any  special 
agreement,  inconsistent  with  such  lien.  But  it 
is  presumed  to  exist  until  such  inconsistency 
appears.  A  stipulation  for  the  payment  of  the 
freight,  within  ten  days  after  the  return  of  the 
vessel,  is  not  necessarily  inconsistent  with  such 
lien.     Ibid. 

61.  By  the  maritime  law,  the  ship  is  pledged 
to  the  merchandise,  and  the  merchandise  to  the 
ship,  for  the  performance  of  the  contract  of 
shipping.     Ibid. 

62.  A  clause  in  the  charterparty,  that  the 
parties  bind  the  ship  and  goods  respectively,  for 
the  performance  of  the  covenants,  payments, 
and  agreements  therein,  is  a  valid  clause,  creat- 
ing a  pledge  or  lien  on  the  goods  for  such  per- 
formance, and  may  be  enforced  by  the  ship- 
owner against  the  goods,  by  their  detention  for 
freight,  and  by  a  suit  in  the  admiralty.     Ibid. 

63.  The  admiralty  has  jurisdiction  in  rem, 
for  supplies  furnished  to  foreign  ships  by  mate- 
rial men,  in  the  ports  of  the  United  States,  or  to 
our  own  ships  in  foreign  ports,  or  in  the  ports  of 
the  United  States.  The  Brig  Nestor,  1  Sumner's 
C.  C.  R.  73. 

64.  The  giving  credit  for  a  fixed  time,  for 
such  supplies,  does  not  extinguish  the  lien  for 
the  supplies,  nor  does  the  allowing  the  ship  to 
depart  on  her  voyage  without  payment.   Ibid. 

65.  The  fact  that  the  master  and  owner  are 
liable  for  the  supplies,  does  not  destroy  the  lien; 
for  the  party  trusts  the  ship,  the  owner,  and  the 
master.     Ibid. 

66.  An  hypothecation  of  a  vessel  on  maritime 
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risks,  draws  after  it  a  lien.  The  Brig  Draco,  2 
Sumner's  C.  C.  R.  157. 

67.  Where,  bj'  the  charterparty,  the  frei<;;hl 
was  a  gross  sum,  piijable  at  the  close  of  the 
whole  voyage,  auil  the  bill  of  lading  declared 
that  the  return  cargo  should  be  delivoreil  to  the 
shipper  or  his  assigns,  on  payment  of  the  freight : 
Held,  that  a  lien  attached  to  the  homeward  cargo 
for  the  freight  of  ihe  whole  voyage;  also,  that 
the  consignee  became  personally  liable,  by  his 
receipt  of  the  gooils,  for  the  freight  of  the  whole 
voyage.  Certain  Logs  of  Mahogany,  2  Sumner's 
C'C^R.  589. 

(38.  One  chartered  the  hold  of  a  ve.ssel  for  a 
voyage,  covenanting  to  pay  freight,  the  owner 
appointing  and  paying  the  master  and  crew,  and 
fitting  the  vessel ;  a  third  person  shipped  gootls, 
consigning  them  to  the  defendant,  who,  on  re- 
ceiving them  from  the  master,  promised  to  \Y,\y 
the  freight.  Held,  that  the  charterparty  did  not 
deprive  the  owner  of  his  lien  for  the  freight,  ami 
that  the  defendant  became  liable  to  the  owner 
for  the  freight  by  his  acceptance  of  the  goods. 
Ruzglcs  y.  Bucknor,  Paine's  C.  C.  R.  358. 

69.  Workmen  and  material  men,  having  a 
'>en  on  a  vessel,  may  enforce  it  before  the  ves- 
sel is  finished  and  sold.  Davis  v.  A  New  Brig, 
Gilpin's  D.  C.  R.  487. 

70.  W^orkmen,  material  men,  and  persons  fur- 
nishing repairs  and  necessaries  to  a  vessel  in  a 
port  of  a  state  to  which  the  vessel  does  not  be- 
long, have  a  lien  which  may  be  enforced  by  pro- 
ceedings in  rem,  in  the  admiralty.     Jbid. 

71.  The  lien  of  workmen  and  material  men 
attaches  when  the  work  and  materials  are  fur- 
nished, and  cannot  be  afterwards  divested  by 
the  act  of  the  parties.     Ibid. 

72.  The  debts  for  which  a  lien  is  given,  are 
those  contracted  by  the  master  or  owner,  for 
work  and  materials  used  in  the  building,  repair- 
ing, and  furnishing  the  vessel,  and  the  lien  is  to 
those  who  do  the  work,  and  furnish  the  mate- 
rials.    Ibid. 

73.  A  wharfinger  has  a  lien  on  a  vessel  for 
wharfage.  Johnson  v.  MDonough,  Gilpin's  D.  C. 
R.  105. 

74.  If  a  vessel  is  removed  from  a  wharf 
secretly,  and  afterwards  brought  back  without 
fraud  or  force,  the  lien  of  the  wharfinger  is  re- 
vived.    Ibid. 

75.  It  seems  to  be  the  better  opinion,  that 
one  part-owner  of  a  vessel  has  not  a  lien  on  the 
share  of  another  part-owner,  for  a  balance  which 
may  be  due  to  him.  Palton  v.  The  Randolph, 
Gilpin's  D.  C.  R.  460. 

76.  Where  a  portion  of  a  vessel  which  has 
been  wrecked  is  saved  by  the  exertions  of  the 
seamen,  and  brought  to  the  United  States  and 
sold,  they  have  a  lien  on  the  proceeds  for  their 
wages.  Bracket  v.  The  Hercules,  Gilpni's  D.  C. 
R.  187. 

77.  A  lien  of  workmen  and  material  men  on 
a  vessel  depends  entirely  on  the  provisions  of 
the  state  law  by  which  it  is  grven.  Harper  v. 
The  New  Brig,  Gilpin's  D.  C.  R.  539. 

78.  The  lien  on  a  vessel  for  work  and  mate- 
rials, which  is  given  by  a  state  law,  may  be  en- 


forced in  the  admiralty.    Phillips  v.  The  Scatter- 
good,  Gilpin's  D.  C.  R.  6. 

79.  Where  a  lien  on  a  vessel  is  given  by  the 
law  of  the  state  where  the  work  and  materials 
have  been  furnisheil,  it  is  to  be  enforcetl  in  the 
admiralty,  according  to  its  modes  of  proceeding. 
Dans  V.  A  New  Brig.  Gdpin's  1).  C.  li.  487. 

80.  Workmen  and  material  men,  having  a 
lien  on  a  vessel  uniler  the  provisions  of  a  state 
law,  which  makes  a  vessel  liable  to  them  for  all 
the  ilebls  contracteti  by  the  master  or  owners 
for  work  and  materials,  do  not  lose  their  lien  on 
a  transfer  of  a  vessel  to  another  owner,  or  on  a 
change  of  the  master.     Ibid. 

81.  Workmen  and  material  men.  having  a 
lien  on  a  vessel  which  has  been  sold  under  a 
judgment  in  favour  of  the  United  Slates,  are  to 
be  paid  out  of  the  proceeds  of  the  sale,  in  pre- 
fei-ence  to  the  United  States.  Phillips  v.  The 
Scattergood,  Gilpin's  D.  C.  R.  1. 

82.  If  goods  saved  are  delivered,  the  lien  for 
wages  is  lost:  but  the  liability  in  personam  con- 
tirmes.  Brevoor  v.  The  Fair  American,  1  Adm. 
Decis.  94. 

83.  The  lien  must  have  been  previously  fixed 
on  things  before  payment  can  be  made  out  of 
money  in  court.  The  master  has  a  lien  on  the 
ship  for  necessaries  supplied  during  the  voyage  ; 
and  if  the  master  discharges  the  claims  of  ma- 
terial men,  he  stands  in  the  same  equity,  and 
represents  them.  Gardner  ct  al.  v.  The  Ship  New 
Jersey,  1  Adm.  Decis.  227. 

84.  Neither  the  master  nor  the  physician 
have  a  lien  on  the  ship  for  wages.     Ibid. 

See  Lien,  Ante,  page  199. 


MARKET  OVERT. 

It  has  sometimes  been  contended,  that  a 
bona  fide  purchase  for  a  valuable  consideration, 
aird  without  notice,  was  equivalent  to  a  purchase 
in  market  overt,  under  the  English  law,  and 
bound  the  property  against  the  party  who  had 
right.  This  Saxon  institution  of  markets  overt, 
which  controls  and  interferes  with  the  applica- 
tion of  the  common  law,  has  never  been  recog- 
nised in  any  of  the  United  States,  or  received 
any  judicial  sanction,  l^entress  v.  Smith,  10  Pe- 
ters, 161. 


MARRIAGE. 

1.  Query,  How  far  a  subsequent  marriage  can 
be  considered  a  valuable  consideration,  so  as  to 
protect  a  gift,  otherwise  fraudulent  as  to  the  cr-e- 
ditors  of  the  donor,  from  the  operation  of  the 
statute  of  frauds,  in  a  conir-oveisy  between  the 
husband  of  the  donee  and  the  creditor  of  the 
donor.  It  seems,  that  if  the  gift  coukl  be  con- 
sidered as  the  inducement  to  the  marriage,  equity 
would  protect  it  from  the  creditors.  Hopkirk  v. 
Randolph  et  al.,  2  Brockenb.  C.  C.  R.  132. 
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2.  A  court  of  equity  will  sustain  the  bill  of  a 
married  woman,  suing  by  her  next  friend,  to  re- 
cover a  legacy  bequeathetl  to  her,  where  the 
husband  has  transferred  all  his  marital  rights  in 
the  leiracy  to  his  wife.  Gallego  v.  GallegOj  2 
Brockenb.  C.  C.  R.  285. 

3.  A  legacy,  until  it  is  recovered,  is  a  chose  in 
action,  and  the  marital  right  of  the  husband  to 
his  wife's  legacy  does  not  attach,  until  it  is  re- 
duced into  possession.  He  may,  indeed,  sue  for 
it,  and  reduce  it  into  possession  j  but,  so  long  as 
it  continues  a  chose  in  action,  it  is  the  property 
of  the  wife.     Ibid. 

4.  A  relinquishment  by  the  husband,  of  his 
marital  right  to  a  legacy  bequeathed  to  his  wife^ 
is  valid  as  to  the  creditors  of  the  husband,  and 
a  court  of  equity  will  not  interpose  its  authority 
to  compel  the  husband  to  reduce  the  legacy  into 
his  possession,  for  the  purpose  of  subjecting  it 
to  their  claims.     Ibid. 


MARRIAGE  SETTLEMENT. 

1.  A  marriage  settlement  provided  that  the 
trustees,  after  the  death  of  the  husband,  should 
stand  possessed  of  a  bond  executed  to  them  by 
the  husband,  and  of  the  sum  of  thirty-seven 
thousand  and  thirty-eight  dollars  to  be  received 
by  them  upon  trust,  to  place  out  the  same  when 
it  shall  come  into  their  hands,  at  interest,  on 
freehold  securities,  or  invest  it,  or  any  part  of  it, 
in  the  purchase  of  slock  of  the  United  States  of 
North  America,  or  bank  stock  there,  with  the 
approbation  of  the  wife ;  and  to  call  in  and  re- 
place the  same,  and  reinvest  the  same  and  the 
produce  thereof,  from  time  to  time,  upon  or  in 
such  securities,  or  stock,  with  the  approbation 
of  the  wife.  It  is  not  an  unreasonable  interpre- 
tation to  saj-,  that  the  wife,  who  survived  the 
husband,  was  to  have  a  controlling  agency,  within 
the  limitation  prescribed  by  the  contract.  She 
has  not  an  arbitrary  and  unlimited  discretion. 
The  investment  is  restricted  to  three  objects: 
freehold  securities.  United  Slates'  stock,  or  bank 
stock;  and  the  trustees  are  not  authorized  to 
make  any  other  investment.  The  trustees  are 
bound  to  make  the  investment  in  any  one  of  the 
funds  mentioned,  which  the  wife  might  request 
or  direct.    English  et  al.  v.  Foxall,  2  Peters,  595. 

2.  The  husband  by  his  will  confirmed  the 
marriage  settlement,  and  he  furtiier  declared, 
"  that  if  the  sum  of  thirty-seven  thousand  thirty- 
eight  dollars,  secured  to  be  paid  to  the  trustees, 
should  at  any  time  be  found  insufficient  to  raise 
and  bring  into  the  hands  of  the  trustees  the  clear 
annual  sum  of  two  thousand  two  hundred  twenty- 
two  dollars  and  twenty-two  cents,  the  annuity  se- 
cured to  be  paid  to  his  wife  by  the  settlement, 
then  the  trustees  of  his  will  shall,  from  time  to 
time,  transfer  to  themselves,  as  trustees  of  the 
settlement,  out  of  the  residuum  of  his  estate, 
such  sum  or  sums  of  money  as  may,  from  time 


to  time,  be  found  necessary  to  make  up  any  de 

ficiency  there  may  happen  to  be  between  the  I  not  his  will,  but  his  juiigment 

current  amount  of  the  interest  and  produce  of  1  and  make  a  reinvestment,  when,  in  his  opinion, 


the  principal  sum,  and  the  amount  of  the  an- 
nuity: so  that,  in  no  event,  less  than  two  thou- 
sand two  hundred  and  twenty-two  dollars  and 
twenty-two  cents,  shall  be  raised  annually  for 
his  wife,  or  for  her  benefit  in  the  United  Slates." 
The  personal  estate  of  the  husband,  exclusive 
of  the  sum  placed  in  the  hands  of  the  trustees 
of  the  annuity,  was  so  invested  as  to  produce  six 
per  centum  per  annum,  and  the  direction  of  the 
wife  to  keep  invested  in  six  per  cent,  stock  of 
the  United  States  the  thirty-seven  thousand 
thirty-eight  dollars,  produced  a  deficiency  in  the 
annuity,  which  she  claimed  to  have  made  up 
from  the  residuary  estate.  The  wife  has  a  right 
to  claim  this  deficiency  to  be  so  made  up.    Ibid. 

3.  Upon  principle  and  authority,  to  make  an 
antenuptial  settlement  void  as  a  fraud  upon  cre- 
ditors, it  is  necessary  that  both  parties  should 
concur  in,  or  have  cognizance  of  the  intended 
fraud.  If  the  settler  alone  intend  a  fraud,  and 
the  other  parly  have  no  notice  of  it,  but  is  inno- 
cent of  it,  she  is  not,  and  cannot  be  affected  by 
it.  Marriage,  in  contemplation  of  the  law,  is 
not  only  a  valuable  consideration  to  support  such 
a  settlement,  but  is  a  consideration  of  the  highest 
value,  and  from  motives  of  the  soundest  policy, 
is  upheld  with  a  strong  resolution.  The  husband 
and  wife,  parties  lo  such  a  contract,  are  therefore 
deemed,  in  the  highest  sense,  purchasers  for  a 
valuable  consideration  J  and  so  that  it  is  bona 
fide,  and  without  notice  of  fraud,  brought  home 
to  both  sides,  it  becomes  unimpeachable  by  cre- 
ditors.    Magniac  v.  Thompso7i,  7  Peters,  348. 

4.  Fraud  may  be  imputed  to  the  parties,  either 
by  direct  co-operation  in  the  original  design,  at 
the  time  of  its  concoction,  or  by  constructive  co- 
operation from  notice  of  it,  and  carrying  the  de- 
sign upon  such  notice  into  operation.     Ibid. 

5.  Among  creditors  equally  meritorious,  a 
debtor  may  conscientiously  prefer  one  to  another, 
and  it  can  make  no  difference  that  the  preferred 
creditor  is  his  own  wife.     Ibid. 

6.  Marriage  articles  or  settlements  are  not  re- 
quired by  the  laws  of  New  Jersey  to  be  recorded, 
but  only  conveyances  of  real  estate :  and  as  to 
conveyances  of  real  estate,  the  omission  to  re- 
cord them  avoids  them  only  as  to  purchasers  and 
creditors,  leaving  them  in  full  force  between  the 
parties.     Ibid. 

7.  A  deed  of  marriage  settlement,  executed 
on  the  day  of  the  marriage,  which  conveys  to  a 
trustee  a  tract  of  land,  and  some  slaves,  princi- 
pally for  the  wife  and  children,  has  in  it  this  un- 
common clause:  "  that  whenever,  in  the  opinion 
of  the  said  T.  S.,  the  trustee,  the  said  landed 
estate  can  be  sold  and  conveyed,  and  the  money 
arising  from  the  sale  thereof,  laid  out  in  the  pur- 
chase of  other  lands,  advantageously  for  those 
concerned  or  interested  therein,  then  the  said 
T.  S.  is  hereby  authorized  and  empowered  to 
sell  and  convey  the  same;  and  the  lands  so  by 
him  purchased,  shall  be  in  every  respect  subject 
to  all  the  provisions,  uses,  trusts,  and  contingen- 
cies, as  those  were  by  him  sold  and  conveyed." 
Per  curiam :  The  power  thus  granted  is  great, 
but  not  unlimited.     The  trustee  is  to  exercise, 

He  can  only  sell 
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both  of  these  acts  can  be  done  advanfasreoiisly 
to  tlie  parlies  iiitoiesleil.  IVortnrlcii  et  al.  v. 
Wormrleij  ct  al.,  1  Brookenb.  C.  C.  R.  330. 

8.  Theietorej  where  the  trustee  sold  the  trust 
lands  to  one  ol  his  own  creditors,  (who  held  a 
mortirage  on  a  tract  of  land  owned  by  the  trustee, 
which  was  foreclosed,)  and  the  creditor  dis- 
counteil  the  balance  due  on  the  mortgage,  in 
part  payment  of  the  trust  estate;  ahhough  this 
sale  was  with  the  approbation  of  the  husband 
and  father  of  the  cestuis  que  trust;  ami  placed 
the  cestuis  que  trust  on  another  tract  of  land, 
which  was  not,  however,  convevetl  to  the  same 
uses  with  the  trust  land:  IfchL  1.  That  this  is 
not  a  correct  execution  of  the  trust;  and  as  to 
the  trustee  himself,  the  whole  transaction  is  vi- 
tiated ;  and  if  he  had  taken  a  reconveyance  of 
the  land  to  himself,  he  would  have  held  it  sub- 
ject to  the  trusts  of  the  original  deed  :  for  a 
trustee  cannot  bargain  with  himself.  2.  That  a 
purchaser  of  the  frust  property,  with  notice  of 
the  trust  and  its  violation,  is  himself  a  tru.stee. 
and  holds  subject  to  the  claim  of  the  cestuis  que 
trust.     Ibid. 

9.  In  this  case,  the  trustee  sold  to  V.,  his 
creditor.  That  creditor  had  notice  of  the  trust, 
for  that  appeared  on  the  face  of  the  deed,  under 
which  his  ventior  held  :  he  must  be  considered 
as  having  notice  of  the  violation  of  the  trust : 
v.,  therefore,  held  the  land  subjected  to  the  trust! 
Jbid. 

10.  C.  &  M.  were  sub-purchasers  from  V. 
They  had  the  same  notice  of  the  trust  that  V. 
had  ;  they,  therefore,  were  purchasers  with  no- 
tice of  the  violation  of  the  trust,  and  held  the 
lands  subject  to  the  trust.     Ibid. 

11.  It  is  no  excuse  to  them,  that  the  trustee 
may  have  "given  credit  to  the  cestui  que  trust 
for  all  that  he  received  from  V.,"  for  that  was 
not  all  that  the  trustee  was  bound  to  do  ;  he  was 
bound  to  layout  the  proceeds  advantageously  in 
other  lands.  It  is  not  sufficient  for  the  purcha- 
sers, C.  &  M.,  to  deny  all  fraud  in  themselves, 
and  all  knowledge  of" fraud  in  V.,  and  the  trus- 
tee, unless  they  deny  a  knowledjre  of  the  facts, 
from  which  fraud  is'inferred  by  the  law.     Ibid'. 

12.  A  contract  or  conveyance,  in  consideration 
of  a  future  marriaoe^  jp  within  the  sixth  section 
of  the  statute  of  Elizabeth,  ch.  13,  if  bona  fide, 
and  without  notice  of  tVaud.  Blagniacv.  Thomp- 
son, Baldwin's  C.  C.  R.  358. 

13.  Marriage  is  a  consideration  as  valuable  as 
money,  if  bona  fide.  The  intended  wife  is  on 
the  footing  of  a  creditor  or  a  purchaser  for  mo- 
ney, and  not  of  a  voluntary  crantee  for  the  mere 
consideration  of  love  and  afieclion.     Ibid. 

14.  If  a  marriage  contract  is  executed,  the 
wife  is  a  purchaser,  and  the  contract  is  valid,  al- 
though the  husband  was  in  debt  at  the  time.'  If 
the  contract  is  e.xecutory,  she  is  a  creditor  until 
it  IS  performed.  If  in  part  executed,  she  is,  pro 
tanto.  a  purchaser,  and  a  creditor  for  the  residue. 
Ibid. 

15.  The  husband  has  the  same  right  to  prefer 
his  wife,  in  completing  a  settlement  made  be- 
fore marriaire,  as  he  has  to  prefer  any  other 
creditor.     Ibid. 

16.  Whether  the  position  of  a  wife  is  as  a  pur- 


chaser or  creditor,  her  rights  are  the  same  as 
jiurchasers  for  money,  or  creditors  by  bond. 
lltM  Irustee  is  a  purchaser  at  law,  as  she  is  in 
ecputy.     Jbid. 

17.  If  a  contract  before  marriage,  could  be 
enforced  at  law  or  in  equity,  the  voluntary  per- 
formance of  the  husband  is  as  valiil  as  if  done 
under  a  judgment  or  decree,  and  is  gooil  against 
creditors  who  have  no  lien.  The  consideration 
of  marriage  being  deemed  valuable,  a  court  of 
law  will  not  estimate  it  in  compari.son  with  the 
settlement.      K(inity  may  do  it.     Ibid. 

18.  Alter  marriage,  the  marriage  articles  will 
not  be  presumed  to  have  been  abaiuloned  by 
any  delay  or  negligence  of  the  trustee  in  their 
execution.     //;/(/. 

19.  A  covenant  in  the  marriage  articles  by  the 
father  of  the  intended  wife,  to  stand  seised  to 
her  use  after  the  marriage,  of  a  piece  of  real  es- 
tate, does  not  operate  after  marriage,  to  pass  the 
legal  estate  by  the  statute  of  uses.  Henry  VIII., 
ch.  27.  Tlie  use  remains  executory  in  the  trus- 
tee, and  his  heir  at  law.     Ibid. 

20.  Where,  by  marriage  articles,  the  husband 
was  to  erect  a  house,  and  furnish  it  as'he  thought 
proper,  an  indiscreet  expenditure  for  furniture, 
is  not,  per  se,  fraudulent  as  to  creditors;  unless 
it  is  so  extravagant,  as  at  first  blush  to  indicate 
a  fraudulent  motive:  in  which  case  the  creditors 
will  be  entitled  to  the  excess.     Jbid. 

21.  E(]uity  will  not  construe  a  marriage  con- 
tract differently  from  its  terms  in  favour  of  the 
parties  to  the  marriage,  although  they  would  do 
it  in  a  similar  case  in  favour  of  the  issue.  Tilgh- 
man  and  Wife  v.  Tilghman's  Ex'rs,  Baldwin's 
C.  C.  R.489. 

22.  By  an  agreement  in  consideration  of  an 
intended  marriage,  the  portion  of  the  wife  was 
to  be  raised  out  of  her  real  estate,  of  which  the 
father  was  tenant  by  the  curtesy,  by  a  sale  after 
she  became  twenty-one  years  of  age.  The  mar- 
riage took  effect,  and  the  wife  attained  twenty- 
one,  and  died  two  months  afterwards,  without 
any  act  having  been  done  towards  the  comple- 
tion of  the  settlement,  or  any  request  by  the 
husband  to  the  father  to  have  it  done.  IIcM, 
That  as  the  act  must  be  a  concurrent  one,  the 
party  who  claims  a  remedy  for  non-performance 
must  aver  and  prove  performance,  or  an  offer  to 
perform  on  his  part.  That  where  there  was  no 
time  fixed  in  the  contract,  the  party  desirous  of 
performance  must  hasten  it  by  a  request.  That 
none  having  been  made  after  the  wife  came  of 
age,  the  father,  or  his  estate  was  not  liable  for 
the  non-performance.     Ibid.  494. 

23.  A  wife  entitled  under  a  marriage  settle- 
ment to  a  sum  of  money  held  to  her  sole  and 
separate  use,  and  after  her  death  without  issue, 
for  her  next  of  kin,  may  by  an  instrument  freely 
and  voluntarily  executed  under  her  hand  and 
seal,  direct  the  whole  amount  in  the  hands  of 
the  trustee,  or  of  his  assigns,  to  be  paid  to  the 
husband.  Dallam  v.  Wampole,  Peters'  C.  C.  R. 
116. 

24.  A  conveyance  of  the  whole  of  his  pro- 
perty by  a  husband  to  trustees,  for  the  benefit 
of  his  wife  and  her  issue,  is  a  voluntary  convey- 
ance: and  is  at  this  day  held  by  the  courts  of 
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England  to  be  absolutely  void  under  the  statute 
of  the  twenty-seventh  of  Elizabeth,  against  a 
subsequent  purchaser,  even  although  he  pur- 
chased with  notice.  These  decisions  do  not 
maintain  that  a  transaction  valid  at  the  time  is 
rendered  invalid  by  the  subsequent  act  of  the 
party.  They  do  not  maintain  that  the  character 
of  the  transaction  is  changed  ;  but  that  testi- 
mony afterwards  furnished  may  prove  its  real 
character.  The  subsequent  sale  of  the  property 
is  carried  back  to  the  deed  of  settlement,  and 
jonsidered  as  proving  that  deed  to  have  been  ex- 
-vcuted  with  a  fraudulent  intent  to  deceive  a  sub- 
sequent purchaser.  Cathcart  et  al.  v.  Robinson, 
5  Peters,  264. 

25.  A  subsequent  sale,  without  notice,  by  a 
person  who  had  made  a  settlement  not  on  valu- 
able consideration,  was  presumptive  evidence  of 
fraud,  which  threw  ou  those  claiming  under 
such  settlement  the  burthen  of  proving  that  it 
was  made  bona  fide.  This  principle,  therefore, 
according  to  the  uniform  course  of  the  supreme 
court,  must  be  ailopted  in  construing  the  statute 
of  27  Elizabeth,  as  it  applies  to  the  case.     Ibid. 

26.  At  the  conmiencement  of  the  American 
revolution,  the  construction  of  the  statute  of 
Elizabeth  seems  to  have  been  settled.  The 
leaning  of  the  courts  ttAvartls  the  opinion  that 
every  voluntary  settletiient  would  be  deemed 
void  as  to  subsequent  purchasers,  was  very 
strong;  and  few  cases  are  to  be  found  in  which 
such  conveyance  has  been  sustained.  But  those 
decisions  seem  to  have  been  made  on  the  prin- 
ciple, that  such  subsequent  sale  furnishes  a 
strong  presumption  of  a  fraudulent  intent,  which 
threw  on  the  person  claiming  under  the  settle- 
ment, the  burthen  of  proving  it  Irom  the  settle- 
ment itself,  or  from  extrinsic  circarnstances,  to 
be  made  in  good  faith;  rather  than  us  turnishing 
conclusive  evidence,  not  to  be  repellevi  by  any 
circumstances  whatever.     Ibid. 

27.  There  is  some  contrariety  and  some  am- 
biguity in  the  old  cases  on  the  subject,  bat  the 
supreme  court  conceives  that  the  modern  deci- 
sions establishing  the  absolute  conclusiveness  of 
a  subsequent  sale  to  fix  fraud  on  a  family  settle- 
ment, made  without  valuable  consideration — 
fraud  not  to  be  repelled  by  any  circumstances 
whatever — go  beyond  the  construction  which 
prevailed  at  the  American  revolution,  and  ought 
not  to  be  followed.     Ibid. 


MARSHAL. 

1.  The  marshal  may  have  an  attachment  to 
enforce  the  payment  of  his  fees  of  ofliice,  against 
suitors  in  the  court ;  so  also  against  the  endorser 
on  the  writ,  who  by  the  lex  loci,  is  liable  to  re- 
spond for  costs.  Anonymous,  2Gallis.C.  C.  R.  101. 

2.  The  marshal  is  entitled  to  his  full  commi.s- 
sions  according  to  the  act  of  1799,  ch.  125,  upon 
all  interlocutory  sales  of  prize  property.  The 
act  of  27lh  January,  1813,  applies  only  to  sales 
after  final  condemnation.  The  Avery,  2  Gallis. 
C.  C.  R.  308. 

3.  Tt  is  the  duty  of  the  marshal,  upon  all  in- 
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terlocutory   sales,   to   bring    the   proceeds   into 
court,  with  a  regular  account  of  the  sales.    Ibid. 

4.  The  marshal  is  entitled  to  commissions  upon 
prize  property,  removed  from  his  district,  by 
consent  of  parties,  and  then  sold.  The  San  Jose 
Indiana,  2  Gallis.  C.  C.  R.  311. 

5.  After  a  rule  on  the  marshal  to  return  the 
capias  ad  .satisfaciendum  issued  against  the  de- 
fendants, on  the  return  of  the  marshal  that  the 
plaintiff  had  directed  him  not  to  serve  the  writ 
on  one  defendant,  and  that  the  other  could  not 
be  found,  the  court  have  nothing  more  to  do 
with  the  rule.  If  the  marshal  has  misconducted 
himself,  the  remedy  is  an  action  for  a  false 
return.  Segourney  v.  Ingraham  et  al.,  2  Wash. 
C.  C.  R.  336. 

6.  Where  an  individual,  acting  in  pursuance 
of  what  he  conceives  a  just  claim  to  property, 
proceeds  by  legal  process  to  enforce  it,  and 
causes  a  levy  to  be  made  on  property  which  is 
claimed  by  another,  without  abusing  or  per- 
verting its  true  object,  there  is  and  ought  to  be 
a  very  different  rule  for  damages,  from  the  case 
in  which  vindictive  damages  may  be  allowed, 
if  after  a  due  course  of  legal  investigation,  his 
case  is  not  well  founded.  Where  the  defendant 
had  acted  as  the  marshal  of  the  United  States, 
in  the  execution  of  his  duties  as  a  public  officer, 
and  had  made  a  levy,  but  had  done  nothing  out 
of  the  strictest  line  of  duty,  the  circuit  court  in- 
structed the  jury  to  allow  compensation  for  the 
injury  sustained,  and  nothing  more.  Pacific  Ins. 
Co.  V.  Conard,  Baldwin's  C.'C.  R.  143. 

7.  It  has  long  been  settled  that  a  jury  ought 
not  in  any  case  to  find  exemplary  damages 
against  a  public  officer,  acting  in  obedience  to 
orders  froin  the  government,  without  any  cir- 
cumstances of  aggravation,  if  he  violates  the  law 
in  making  a  seizure  of  the  property.     Ibid. 

8.  A  marshal  is  not  removed  by  the  appoint- 
ment of  a  new  one,  until  he  receives  notice  of 
such  appointment ;  all  acts  done  by  the  old 
marshal  after  the  appointment  of  a  new  one, 
before  notice,  are  good ;  but  his  acts  subsequent 
to  notice  are  void.     Wallace's  C.  C.  R.  119. 

9.  If  a  debtor  committed  to  the  st;ite  jail  under 
process  from  the  courts  of  the  United  States, 
escape,  the  marshal  is  not  liable.  Randolph  v. 
Donaldson,  9  Cranch,  76;  3  Cond.  Rep.  280. 

10.  The  act  of  congress  has  limited  the  res- 
ponsibility of  the  marshal  to  his  own  acts  and  the 
acts  of  his  deputies.  The  keeper  of  a  state  jail, 
is.  neither  in  fact  nor  in  law,  the  deputy  of  the 
marshal ;  he  is  not  appointed  by,  nor  removable 
at  the  will  of  the  marshal.  When  a  prisoner  is 
regularly  committed  to  a  state  jail  by  the  mar- 
shal, he  is  no  longer  in  the  custody  of  the  mar- 
shal, or  controllable  by  him.     Ibid. 

11.  If  a  marshal,  before  the  date  of  his  official 
bond,  receive,  upon  an  execution,  money  due  to 
the  United  Stales,  with  orders  from  the  control- 
ler to  pay  it  into  the  Bank  of  the  United  States, 
which  he  neglects  to  do,  the  sureties  in  his  offi- 
cial bond,  executed  afterwards,  are  not  liable 
therefor  upon  the  bond;  although  the  money 
remain  in  the  marshal's  hands  after  the  execution 
of  the  bond.  The  United  States  v.  Giles  and  others^ 
9  Cranch,  212;  3  Cond.  Rep.  377. 
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12.  Query,  Whether  ihe  sureties  in  a  mar- 
shal's boiui  ooiulitioneii  for  the  faithful  execution 
of  his  iluty.  "iluiiuii  his  ooiitinuauee  in  the  saiil 
otlico,'"  are  liable  for  money  received  by  hiin 
after  his  removal  from  ollice,  upon  an  execution 
whicli  remained  in  his  hands  at  the  time  of  such 
removal?     Ihtd. 

13.  The  comptroller  of  the  treasury  has  a 
right  to  direct  the  marshal  to  whom  he  shall 
pay  money  received  upon  executions,  and  a  pay- 
ment according  to  sucn  directions  isgooti,  and  it 
seems  he  may  avail  himself  of  it  upon  the  trial 
without  having  submitted  it  as  a  claim  to  the  ac- 
counting otiicers  of  the  treasury.     Ibid. 

14.  It  is  the  duly  of  a  marshal  of  a  court  of  the 
United  States,  to  execute  all  process  which  may 
be  placed  in  his  hands;  but  he  performs  this 
duty  at  his  peril,  and  under  the  guidance  of  law. 
He  must,  of  course,  exercise  some  judgment  in 
the  performance.  Should  he  fail  to  obey  the 
exigit  of  the  writ  without  a  legal  excuse,  or 
should  he  in  its  letter  violate  the  rights  of  others; 
he  is  liable  to  the  action  of  the  injured  party. 
Life  and  Fire  Ins.  Co.  of  New  York  v.  Adams, 
9  Peter.s,  573. 

15.  The  marshal  makes  distribution  of  pro- 
ceeds of  pi  ize  sales  in  his  hands,  at  his  peril ; 
and  on  his  inispayment  a  libel  lies  against  him. 
For  safety  the  marshal  should  obtain  the  order 
of  the  court,  which  ought  not  to  be  made  without 
previous  measures  guarding  against  fraud,  antl 
providing  for  latent  claims.  Keenc  el  al.  v.  The 
Gloucester,  2  Dalla.<=.  36. 

16.  The  marshal  is  bound  to  serve  a  subpoena 
in  chancery  as  soon  as  he  reasonably  can  ;  and 
he  will,  in  case  of  neglect,  be  answerable  to  the 
complainant,  who  may  have  sustained  a  loss  in 
consequence  of  his  neglect.  Kennedy  v.  Brent, 
6  Cranch,  187;  2  Cond"".  Rep.  345. 

17.  The  court  will  not  dictate  to  the  marshal 
what  return  he  shall  make  to  process  in  his 
hands,  he  must  return  it  at  his  peril ;  and  any 
person  injured  by  it,  may  have  his  legal  remedy 
for  the  return.  Wortman  v.  Conyngham,  Peters' 
C.  C.  R.  241. 

18.  The  return  of  the  marshal  to  a  writ,  can- 
not be  traversed  in  an  action  between  the  parties 
to  the  suit  to  which  the  writ  issueil.  Wilson  v. 
The  Executor  of  Hurst,  Peters'  C.  C.  R.  441. 

19.  An  otBcer  of  the  United  States,  who  has 
levied  a  sum  of  money  on  an  execution  in  favour 
of  the  United  States^  to  whom  the  United  States 
are  indebted  for  fees  of  office  in  a  sura  greater 
than  the  amount  of  the  execution,  has  a  right  to 
retain  it  by  way  of  set-ofi',  and  on  a  motion  made 
on  the  part  of  the  United  States  to  commit  the 
officer  for  failure  to  pay  over  the  money  so 
levied,  he  will  be  permitted  to  show  that  the 
United  States  are  indebted  to  him  :  and  if  this 
be  shown,  it  is  sufficient  cause  why  he  should 
not  be  attached.  United  Slates  v.  Mann,  2 
Brockenb.  C.  C.  R.  9. 

20.  A  maishal  is  liable  upon  his  official  bond, 
for  the  failure  of  his  deputy  to  serve  original 
process;  but  the  measure  of  his  liability  is  the 
extent  of  the  injury  received  by  the  plaintifT, 
produced  by  such  negligence.  If  the  loss  of  the 
debt  be  the  direct  legal   consequence  of  the 


failure  to  serve  the  proce.ss,  the  amount  of  th« 
debt  is  the  measure  of  the  damage  ;  but  the 
mere  failure  to  execute  the  process  does  not,  in 
itself,  necessarily  infer  the  loss  of  the  debt  to  the 
plaiutilf,  by  the  negligence  of  the  ollicer,  be- 
cau.se  the  plainliir  miiiht  sue  out  other  process, 
on  the  failure  of  the  otiicer  to  execute  the  first 
process.  The  (piestion,  whether  the  loss  of  the 
tlebt  was  or  was  not  the  direct  legal  consequence 
of  the  negligence  of  the  officer,  is  a  question  of 
fact  depending  on  circumstances,  of  which  the 
jury  must  judge.  United  States  v.  Mooreh  Ad- 
ministrators, 2  Rrockenb.  C.  C.  R.  317. 

21.  Where  a  writ  of  capias  ad  respondendum 
comes  to  the  hands  of  a  deputy  marshal,  who 
arrests  the  debtor,  and  the  debtor  thereupon 
pays  to  the  deputy  the  amount  of  the  debt  tor 
which  he  was  sued,  and  the  officer  discharges 
the  debtor  from  custcily,  and  returns  the  writ, 
"  debt  and  costs  satisfied,"  this  is  not  an  official 
act  which  binds  his  principal.  The  deputy  mar- 
shal is  a  mere  ministerial  officer,  and  he  has  no 
right  to  adjust  the  debt,  and  make  himself  re- 
sponsible to  the  plaintiff.  He  is  bound  to  pur- 
sue the  mandate  of  the  writ,  and  that  requires 
him  to  arrest  the  debtor,  and  take  bail.  The 
discharge  of  the  debtor  from  custody,  without 
taking  bail,  is  indeed  a  misfeasance  in  office,  for 
which  his  principal,  the  marshal,  is  responsible; 
but  he  is  only  responsible  for  the  injury  done  to 
the  plaintiff.  The  return  of  the  deputy  shows 
that  no  bail  was  taken,  and  if  by  taking  out  other 
process,  the  plaintiff  could  have  secured  his 
debt,  which  is  a  fact  to  be  determined  by  the 
jury,'  the  loss  of  the  debt  to  the  plaintiff,  is  not 
the  necessary  legal  consequence  of  the  conduct 
of  the  deputy,  and  no  injury,  in  a  legal  sertse,  is 
done  to  the  plaintiff  thereby.     Ibid. 

22.  Where  a  decree  directs  an  officer  of  the 
court  to  sell  property,  "and  bring  the  proceeds 
of  sale  into  court."  and  the  sale  is  on  a  credit  of 
one,  two,  and  three  years,  and  bonds  are  given 
for  the  payment  of  the  instalments,  these  bonds 
are  the  immediate  proceeds  of  sale.  As  a  mat- 
ter of  convenience,  they  may  be  permitted  to 
remain  in  the  hands  of  the  officer,  but  as  matter 
of  strict  right,  the  creditor  may  require  that  they 
shall  be  brought  into  court.  Wallis  v.  Thornton's 
Administrators  el  al,  2  Brockenb.  C.  C.  R.  422. 

23.  Where  bonds  are  made  payable  to  the 
marshal  of  a  court,  he  has  a  right  to  collect 
them.  In  such  case,  the  marshal  must  be  con- 
sidered as  a  trustee  for  the  creditor.  Query, 
Whether  the  direction  to  take  bond  implies,  that 
it  shall  be  taken  to  the  marshal,  rather  than  to 
the  creditor?  Where  bonds  are  taken,  not  to 
the  marshal  and  his  successors,  but  to  J.  P., 
marshal,  &c.,  his  executors,  administrators,  and 
assigns,  could  his  successor,  in  the  event  of  the 
marshal  being  changed  before  the  money  is 
paid,  act  on  these  bonds  without  an  assignment? 
Ibid. 

24.  By  the  sixty-ninth  section  of  the  collec- 
tion act  of  1799,  ch.  129,  the  goods  or  merchan- 
dise seized  under  that  act,  are  to  be  put  into  the 
custody  of  the  collector,  or  such  other  persons 
as  he  may  appoint  for  that  purpose,  no  longer 
than  until  the  proper  proceedings  are  instituted 
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under  the  eighty-ninth  section  of  the  same  act, 
to  ascertain  whether  they  are  forfeited  or  not; 
and  as  soon  as  the  marshal  seizes  the  goods  un- 
der the  proper  process  of  the  court,  the  marshal 
is  entitled  to  the  sole  and  exclusive  custody 
thereof,  snbjecl  to  the  future  orders  of  the  court. 
Ex  parte  Jesse  Hoyt,  Collector  of  the  Port  of  New 
York,  13  Peters,  279. 

25.  In  an  action  on  the  official  bond  of  the 
marshal  of  the  District  of  Columbia,  against  one 
of  the  sureties  in  the  boiul,  it  appearetl  that  ad- 
vances had  been  made  to  the  marshal  for  the 
payment  of  the  expenses  of  the  administration 
of  justice,  before  he  had  paid  the  expenses  or 
disbursed   the   sums  of  money  required    from 
him,   which  the  United   Slates  were  bound  to 
pay.     The  surety  claimed  that  he  was  not  re- 
sponsible for  the  debt  due  to  the  United  States, 
arising  from  these  advances;  the  expenses  for 
which  the  advances  had  been  made  not  having 
been  actually  incurred,  and  that  the  treasury  of 
the  United  States  had  no  right  to  make  the  ad- 
vances.    The  court  held  :  —  The  provisions  and 
purposes  of  tfie  act  of  congress  may  be  fulfilled 
in  reference  to  disbursements  by  marshals  of 
the  United  States,  and  are  fulfilled  by  average 
estimates    being    formed    of   the    expenses    of 
courts;  and  instructions  may  be  given  by  the 
president  to  the  secretary  of  the  treasury,   to 
make  advances  from  time  to  time  upon  the  bases 
of  these  estimates,  or  requisitions  made  by  the 
marshals  themselves,  showing  the  necessary  ad- 
vances to  be  made  to  meet  the  public  service. 
This  plan  appears  to  have  been  adopted,  and  to 
have  become  the  settled  usage  of  the  govern- 
ment.   Williams  v.  The  United  States,  13  Peters, 
144. 

26.  The  records  of  the  courts  of  the  county 
of  Washington  stated  that,  on  the  executions 
put  into  the  hands  of  the  marshal,  for  the  col- 
lection of  common  law  fines,  forfeitures,  and 
costs,  ''the  money  had  been"  paid  in.  The 
dockets  of  the  courts  also  stated  by  entries,  "  the 
money  had  been"  paid  in.  The  dockets  of  the 
courts  also  stated  by  entries,  "  marshal  satisfied." 
This  evidence  of  the  records  is  sufRcient  to  au- 
thorize a  recovery  of  the  several  amounts  from 
the  securities  of  the  marshal.     Ibid. 

27.  By  the  statute  of  Indiana,  the  marshal,  on 
a  replevy  bond,  is  required  to  take  one  or  more 
sufficient  freehold  security  ;  and  if  freehold  se- 
curity be  not  taken,  the  marshal  is  liable.  Bisp- 
ham  V.  Taylor,  2  M'Lean's  C.  C.  R.  355. 

28.  If  the  sureties  be  not  freeholders,  however 
ample  at  the  time  they  may  be  considered,  the 
marshal  is  liable.     Ibid. 

29.  In  this  respect  the  statute  must  be  pur- 
sued.    Ibid. 

30.  To  e.xamine  the  county  records,  &c.,  not 
an  unreasonable  duty  on  the  marshal.     Ibid. 

31.  Where  the  marshal  takes  insufficient  bail 
for  the  appearance  of  defendant,  he  is  only  re- 
sponsible for  the  actual  injury  done  to  the  plain- 
tiff.    Ibid.  408. 

32.  In  such  a  case,  the  insolvency  of  the  de- 
fendant may  be  shown  in  mitigation  of  damages. 
Ibid. 

33.  But  when  a  judgment  is  replevied,  good 


freehold  security  must  be  taken  for  the  payment 
of  the  judgment.     Ibid. 

34.  if  insufiicient  security  be  taken,  the  mar- 
shal is  liable.     Ibid. 

35.  The  marshal's  fees  for  the  custody  of 
goods  in  cases  of  seizure,  and  other  proceedings 
in  rem,  are  not  honorary,  but  are  dependent 
upon  the  precise  regulations  of  law,  or  in  the 
absence  of  such  regulations,  are  to  be  allowed 
upon  the  principles  of  a  quantum  meruit,  gra- 
duated by  the  ordinary  value  of  similar  services, 
and  dependent  upon  the  circumstances  of  each 
particular  case.  Boltomley  v.  United  States,  1 
Story's  C.  C.  R.  153. 

36.  The  practice  in  the  admiralty  is  to  refer 
disputed  cases  of  this  nature  to  an  auditor,  to 
examine  the  evidence,  hear  the  parties,  and  re- 
port the  case  to  the  court  for  a  final  decision. 
Ibid. 

37.  The  marshal  is  entitled  to  the  same  fees, 
where  they  are  not  given  by  act  of  congress,  as 
are  paid  to  sheriffs  for  similar  services.  Pomroy 
et  al.  v.  Harter  fy  Camden,  1  M'Lean's  C.  C.  R. 
448. 

38.  And  under  the  statute  of  Indiana,  he  is 
entitled  to  half  the  per  centum  allowed  on 
moneys  collected  on  execution,  having  the  ex- 
ecution in  his  hands,  where  the  money  is  paid 
to  him  or  to  the  plaintiff  without  the  sale  of 
property.     Ibid. 


MARSHAL  OF  THE  DISTRICT  OF  CO- 
LUMBIA. 

1.  The  "act  concerning  the  District  of  Colum- 
bia," passed  3d  of  March,  1801,  does  not  require 
the  marshal  to  apply  to  the  district  attorney  for 
executions  in  all  cases  of  fines  levied  by  the  cir- 
cuit court,  and  make  him  liable  for  neglecting 
to  do  so,  it  no  execution  issued.  Levy  Court  of 
Washington  v.  Ringgold,  5  Peters,  451. 

2.  Interest  is  not  chargeable  on  money  col- 
lected by  the  marshal  of  the  District  of  Colum- 
bia for  fines  due  to  the  levy  court,  the  money 
having  been  actually  expended  by  the  marshal 
in  repairs  and  improvements  on  the  jail,  under 
the  opinions  of  the  comptroller  and  auditor  of 
the  treasury  department  that  these  expenditures 
were  properly  chargeable  upon  this  fund,  al- 
though that  opinion  may  not  be  well  founded. 
Ibid. 

2.  The  marshal  of  the  District  of  Columbia, 
upon  the  settlement  of  his  accounts  at  the  trea- 
sury, claimed  an  allowance  and  credit  by  the 
United  States,  for  the  sum  of  one  thousand  one 
hundred  and  eleven  dollars  and  two  cents,  being 
the  amount  of  his  poundage  fees  on  a  capias  ad 
satisfaciendum,  against  John  Gates,  at  the  suit 
of  the  United  Stales,  and  upon  which  Gates  was 
arrested  by  the  defendant,  as  marshal,  and  com- 
mitted to  jail,  and  afterwards  discharged  by 
order  of  the  United  Slates.  Admitting  the  de- 
fendant in  an  execution  to  be  liable  for  pound- 
age, if  the  plaintiff  releases  or  discharges  him, 
and  thereby  deprives  the  marshal  of  all  recourse 
to  the  defendant,  iherc  can  be  no  doubt  that  the 
plaintiff  would  make  himself  responsible  for  the 
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poumlage.    United  Slates  v.  Ringgold,  5  Peters, 
150. 

4.  B)'  the  statutes  of  Maryland,  relative  to 
pomuiago  fees,  in  force  in  the  connty  of  Wash- 
ington, in  lliL'  Disliict  of  Columbia,  the  marshal  is 
enlitleil  lo  poumlage  on  the  execution  executed, 
and  they  lix  the  rate  of  allowance:  those  sta- 
tutes ilo  not  designate  which  of  the  parties  shall 
pay  the  poundage.     Ibul. 

5.  It  is  undoubtedly  a  general  rule,  that  no 
court  can  give  a  direct  judgment  against  the 
United  States  for  costs,  in  a  suit  to  \vhich  they 
are  a  party,  either  on  behalf  of  any  suitor,  or  any 
olHcer  of  tlie  government.  But  it  by  no  means 
follows,  from  this,  that  they  are  not  liable  for 
their  own  costs.  No  direct  suit  can  be  main- 
tained against  the  Uniteii  States.  But  when  an 
action  is  brought  by  the  United  Slates,  to  recover 
money  in  the  hands  of  a  party,  who  has  a  legal 
claim  against  them  for  costs,  it  would  be  a  very 
rigid  principle  to  deny  to  him  the  right  of  setting 
up  such  claim  in  a  court  of  justice,  and  turn  hirn 
round  to  an  application  to  congress.  If  the  right 
of  the  party  is  fixed  by  the  existing  law,  there 
can  be  no  necessity  for  an  application  to  congress, 
except  for  the  purpose  of  remedy.  And  no  such 
necessity  can  exist,  when  this  right  can  properly 
be  set  up  by  way  of  defence  to  a  suit  by  the 
United  States.     Ibid. 

6.  The  discharge,  in  this  case,  is  absolute  and 
unconditional,  and  the  marshal  had  no  authority 
10  hold  the  defendant  in  custody  afterwards. 
Admitting  Gates  to  have  been  liable  for  these 
poundage  fees,  the  marshal's  power  or  right  to 
compel  payment  from  him,  was  taken  away  by 
authority  of  the  United  States,  the  plaintiff  in 
the  suit.  And  the  right  of  the  marshal  to  claim 
his  poundage  fees  from  them,  is  thereby  clearly 
established.     Ibid. 


MAESHAL-S  DEED. 

1.  The  party  who  sets  up  a  title  must  furnish 
the  evidence  necessary  to  sustain  it.  If  the  va- 
lidity of  a  deed  depends  on  an  act  in  pai.s.  the 
party  who  claims  under  it  is  as  much  bound  to 
prove  the  performance  of  the  act,  as  he  would  be 
bound  to  prove  any  matter  of  record  on  which 
the  validity  of  the  deed  might  depend.  Wil- 
liams V.  Peyton,  4  Wheat.  77  ;  4  Cond.  Rep.  395. 

2.  In  the  case  of  land  sold  for  the  non-pay- 
ment of  the  direct  taxes  imposed  by  congress, 
the  marshal's  deed  is  not  even  prima  facie  evi- 
dence that  the  pre-requisites  to  the  sale,  required 
by  law,  have  been  complied  with.  The  party 
claiming  under  the  deed  must  show  positively 
that  they  have  been  complied  with.     Ibid. 


INIARSHAL'S  SALES. 

1.  A   sale   had  been  made  by  the  marshal, 

under  an  erroneous  description,  and  the  sale  was 

set  aside.     The  circuit  court  of  Pennsylvania. 

exercising  under  the  long  established  practice  of  j 


the  state  courts,  as  well  as  of  the  circuit  court,  a 
mixed  juri.sdiction,  will  aflord  similar  relief. 
If  the  case  were  complicated,  and  esjiecially  if 
there  were  contradictory  evidence,  the  court 
might  think  it  most  proper  to  rcfi-r  the  parties 
to  a  more  formal  trial  ol  their  righl.s,  on  liie  law 
or  ecjuily  side  of  the  court,  as  might  be  selected. 
But,  where  no  such  objections  arise,  the  relief 
will  be  granted  in  a  summary  way.  MPhcrson 
V.  Fo.'^lo;  4  Wash.  C.  C.  K.  45. 

2.  The  marshal  who  sells  property  under  a 
venditioni  exponas,  has  no  power  to  pay  a  tax 
collector  the  taxes  due  on  the  property,  out  of 
the  proceeds  of  other  property  sold  under  the 
same  execution.  Blccker  v.  Bond,  4  Wash.  C. 
C.  R.  322. 

3.  Lands  taken  in  execution  by  a  marshal, 
but  not  sold  before  his  death,  removal,  or  the 
expiration  of  his  ofiice.  are  to  be  sold  by  the  new 
marshal  under  a  new  writ.  If  sold,  but  deeds 
not  given  before  the.se  periods,  they  must  be 
executed  by  the  new  marshal,  under  an  order  of 
court.  Bowerbank  v.  Morris,  Wallace's  C.  C.  R. 
128. 

4.  The  common  law  doctrine  of  the  relation 
of  the  sale  of  chattels  to  the  time  of  their  being 
taken  in  execution,  does  not  hold  in  the  case  of 
lands  sold  by  the  marshal.     Ibid. 

5.  All  sales  of  lands  made  by  a  marshal  after 
notice  of  the  appointment  of  a  new  marshal,  are 
void,  and  will  be  set  aside.     Ibid. 

6.  In  judicial  sales,  there  is  no  warranty,  ex- 
pressed or  implied.  The  Monte  Allegre,  9 
Wheat.  616;  5  Cond.  Rep.  709. 

7.  Upon  a  sale  by  the  marshal,  under  an  order 
by  the  court,  no  warranty  is  implied.     Ibid. 

8.  N^either  the  marshal,  nor  his  agent,  the 
auctioneer,  has  any  authority  to  warrant  the  ar- 
ticle sold.     Ibid. 

9.  Query,  How  far  the  marshal  is  responsible 
to  the  vendee,  in  his  private  capacity,  if  he  un- 
dertake to  warrant,  or  to  do  what  would  imply 
a  warranty  in  a  private  sale  ?     Ibid. 

10.  Upon  an  admiralty  proceeding  in  rem, 
where  the  proceeds  of  the  sale  are  brouaht  into 
court,  they  are  not  liable  to  make  good"  a  loss 
sustained  by  the  purchaser,  in  consequence  of  a 
defect  being  discovered  in  the  article  sold. 
Ibid. 

11.  It  is  not  a  sufficient  return  by  the  marshal 
to  a  venditioni  exponas,  that  ''A  B,  to  whom 
the  property  was  sold,  has  neglected  and  refused 
to  comply  with  the  terms  of  Ithe  .sale."  It  was 
the  duty  of  the  marshal  to  have  ofl'ered  the 
property  at  sale  again,  if  he  had  lime  to  do  so; 
and  if  not,  by  a  proper  return  lo  enable  the 
plaintiff  to  take  out  an  alias.  Wartmnn  v.  Conyns- 
ham,  Peters'  C.  C.  R.  241. 

12.  A  sale  of  land  by  the  sheriff,  under  the 
law-s  of  Maryland,  seized  under  a  fieri  facias, 
transfers  the  legal  estate  to  the  vendee  by  ope- 
ration of  law.  and  does  not  require  a  sheriff's 
deed  to  give  it  validity.  But  as  sheriff's  .<ales 
of  lands  are  within  the  statute  of  fiands.  some 
memorandum  in  writing  of  the  sales  is  required 
to  be  made.  It  is  immaterial  when  the  return 
to  the  execution  is  made,  provided  it  is  before 
the  recovery  in  an  ejectment  for  the  land  sold, 
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as  the  sale  must  be  proved  by  written  evidence. 
The  sale  passes  the  title,  and  the  vendee  takes 
it  Irorn  the  day  of  the  sale.  The  evidence  may 
therefore  be  procured  before,  or  at  the  trial. 
Remington  v.  Linthicum,  14  Peters,  84. 

13.  If  property  is  seized  under  a  fieri  facias, 
before  the  return  day  of  the  writ,  the  marshal 
may  proceed  to  sell  at  any  time  afterwards, 
without  any  new  process  from  the  court  ;  as  a 
special  return  on  the  fieri  facias  is  one  of  the 
necessary  modes  of  proving  the  .^^ale,  the  mar- 
shal must  be  authorized  to  make  the  endorse- 
ment after  the  regular  return  term,  in  cases 
where  the  sale  was  made  afterwards.     Ihid. 

14.  The  return  to  a  fieri  facias,  if  written  on 
the  writ  should  be  so  full  as  to  contain  the 
name  of  the  purchaser,  and  the  price  paid  for 
the  property,  or  it  would  not  be  a  sufficient 
memorandum  of  the  sale,  within  the  statute  of 
frauds  ;  nor  can  an  imperfect  return  of  a  sale  be 
made  complete  by  a  reference  to  the  private 
memorantlum  book  kept  by  the  marshal  of  his 
sales;  as  it  was  not  a  sutTicient  memorandum 
of  a  sale,  within  the  statute.     Ihid. 


MASSACHUSETTS  AND  RHODE  ISLAND. 

The  boundary  line  between  the  states  of 
Massachusetts  and  Rhode  Island,  established  by 
commissioners  appointed  by  Rhode  Island  and 
Massachusetts  in  1702,  beginning  at  Woodward 
and  Laffrey's  station,  three  English  miles  to  the 
south  of  Chailes  river,  and  every  part  thereof, 
agreeably  to  the  charter  of  Massachusetts,  is 
the  boundary  between  those  states.  Rhode  Is- 
land v.  Massachusetts,  4  Howard,  630. 


MARYLAND  LAND  TITLES. 

1.  A  person  born  in  England,  before  the  year 
1775.  and  who  always  resided  there,  and  never 
was  in  the  United  States,  is  an  alien  :  and  could 
not,  in  the  year  1793,  take  land  in  Maryland  by 
descent  from  a  citizen  of  the  United  States. 
Dau:son''s  Lessee  v.  Godfrey,  A  Cranch,  321;  2 
Cond.Rep.  124. 

2.  A  grant  of  an  island  by  name,  in  the  river 
Potomac,  superadding  the  courses  and  distances 
of  the  lines  thereof,  which  on  resurvey,  were 
found  to  exclude  part  of  the  islanti,  will  pass  the 
whole  island.  Lodgers  Lessee  v.  Lee,  6  Cranch, 
237;   2  Cond.  Rep.  358. 

3.  The  act  of  the  legislature  of  Maryland, 
relative  to  a  devise  of  the  real  estate  of  intestates 
in  certain  cases,  in  directing  the  commissioners 
when  to  give  deeds  to  purchasers,  has  this 
general  provision  ;  that  the  commission  and  pro- 
ceedings thereon  shall  be  recited  in  the  preamble 
of  the  deed.  It  certainly  could  not  have  been 
intended  that  the  commission,  and  all  the  pro- 
ceedings, should  be  set  out  in  hsec  verba.  If 
the  substance  of  the  proceeding's  is  recited,  it  is 
sufficient.     Thompson  v.  Tolmie,  2  Peters,  167. 

4,  The  law  appears  to  be  settled  in  the  states, 
that  courts  will  go  far  to  sustain  bona  fide  titles 
acquired  under  sales  made  by  statutes  regula- 
ting sales  made  by  order  of  orphans'  courts. 
Where  there  has  been  a  fair  sale,  the  purchaser 
will  not  be  bound  to  look  beyond  the  decree,  if 
the  facts  necessary  to  give  the  court  jurisdiction 
appear  on  the  face  of  the  proceedings.     Ibid. 

5.  The  term  "property,"  when  applied  to 
lands,  comprehends  every  species  of  title,  in- 
choate or  complete.  It  is  supposed  to  embrace 
those  rights  which  lie  in  contract;  those  which 
are  executory,  as  well  as  those  which  are  exe- 
cuteil.  Soulard  et  al.  v.  The  United  States,  4  Pe- 
ters, 511. 
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MASTER  AND  SERVANT. 

Where  an  apprentice  is  a  salvor,  the  amount 
of  salvage  decreed  to  him,  belongs  to  him  in  his 
own  right,  and  not  to  his  master.  The  master 
has  a  right  to  the  earnings  of  his  apprentice  in 
the  way  of  his  business,  or  of  any  other  business 
which  is  substituted  for  it;  but  it  is  different 
with  regard  to  his  extraordinary  earnings,  which 
do  not  interfere  with  the  profits  the  master  may 
legitimately  derive  from  his  service.  Mason  et 
aLv.  The  Blaireau,  2  Cranch,  240;  1  Cond.Rep. 
397. 


MASTER  OF  A  VESSEL.      ' 

1.  The  duty  of  a  master  of  a  vessel  to  his 
owners,  will  not  oblige  him  to  violate  the  good 
faith  even  of  an  enemy,  in  order  to  preserve  his 
ship ;  nor  to  employ  fraud,  in  order  to  effect  that 
object.  Hannay  v.  Eve,  3  Cranch,  242;  1  Cond. 
Rep.  512. 

2.  A  bottomry  made  by  the  master  of  a  ves- 
sel, vests  no  absolute,  indefeasible  interest  in  the 
ship  upon  which  it  is  founded ;  but  it  gives  a 
claim  upon  her  which  may  be  enforced  with  all 
the  expedition  and  efficiency  of  the  admiralty 
process.  Blaine  v.  The  Ship  Charles  Carter  ctal., 
4  Cranch,  328  ;  2  Cond.  Rep.  127. 

3.  Where  the  owner  of  certain  slaves,  and 
also  part  owner  of  a  vessel,  hired  the  slaves  to 
the  master  of  the  vessel,  to  proceed  as  mariners 
on  board,  on  a  voyage,  at  the  usual  wages,  and 
without  any  special  contract  of  hiring:  Held, 
that  the  master,  having  acted  with  good  faith, 
was  not  responsible  for  the  escape  of  the  slaves 
in  a  foreign  port,  which  was  one  of  the  contin- 
gent termini  of  the  voyage;  and,  consequently, 
within  the  hazards  to  which  the  owner  knew  his 
property  might  be  exposed ;  although  it  was 
doubtful  whether  the  master  had  strictly  pur- 
sued his  orders  in  going  to  such  port.  Beverly 
V.  Brooke,  2  Wheat.  100;  4  Cond.  Rep.  52. 

4.  The  captain  of  a  saving  vessel  having  em- 
bezzled a  part  of  the  property  saved,  forfeits  all 
claim  to  salvage.  If  a  wise  and  humane  policy 
be  among  the  essential  principles  which  induce 
a  continuance  in  the  allowance  of  that  liberal 
compensation  which  is  made  for  saving  a  vessel 
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at  sea,  we  must  at  once  perceive  the  pround  on 
which  it  is  refused  to  a  person  who  should  bo 
punished,  instead  of  rewr.rdoil.  Per  C.  J.  Mar- 
shall. The  liUjiteaii,  2  Crunch,  240;  1  Cond. 
Rep.  3'J7. 

5.  The  master  has  antliority  to  displace  the 
mate  and  all  other  subordinate  oliicers  dnriiiu 
the  voyaiie.  If  he  abuses  his  authority,  he  is 
responsible  for  the  wroni^.  The  mate  is  a  sea- 
man, witliin  the  crimes  act  of  17i)C,  ch.  3o,  sec. 
12.  United  Slates  v.  Savage,  5  Masoii's  C.  C.  R. 
460. 

6.  The  master  of  a  vessel,  while  at  sea,  has 
a  right  to  give  a  mariner  moderate  correction  for 
misbehaviour;  and  in  case  of  resistance  or  of 
mutinous  conduct,  may  suppress  it  in  the  best 
way  he  can,  and  therefore  may  use  a  greater 
degree  of  force  than  for  misbehaviour  only. 
United  Slafc!^  v.  U'lcUiam,  1  Wash.  C.  C.  R.  .316. 

7.  A  captain  has  no  power  to  bnid  his  owners 
and  their  vessel  to  the  payment  of  a  mariner's 
wages  for  three  months  after  his  discharge,  and 
after  ail  services  at  sea  and  elsewhere  have 
ceased.    Santissiina  Trinidad,  Bee's  D.  C.  R.  353. 

8.  A  master  of  a  vessel  has  power  to  remit  a 
forfeiture;  and  his  pardon  is  a  reiiintegratiou  of 
the  seamen  in  the  risht  of  wages.  The  Ship 
Mentor,  4  Mason's  C.  C.  R.  84. 

9.  The  owner  of  a  vessel  is  answerable  for 
the  carelessness  or  unskilfniness  of  his  master; 
and  by  ilie  common  law  nothing  can  e.vcuse,  but 
the  act  of  God,  the  king's  enemies,  or  the  party 
complaining.  Dnsar  v.  Murfrotroyd,  1  Wash. 
C.  C.  R.  13. 

10.  An  h3-polhecation  of  a  ship  by  the  master 
is  invalid,  unless  it  is  shown  by  the  creditor  that 
the  advances  were  necessary  to  efTectuate  the 
objects  of  the  voyage,  or  the  safety  of  the  ship: 
and  that  the  supplies  thus  necessary,  could  not 
be  procured  upon  the  owner's  credit,  or  with  his 
funds,  at  the  place.  The  Aurora.  1  Wheat.  96 ; 
3  Cond.  Rep.  501. 

11.  The  master  of  the  ship  is  the  confidential 
servant  or  agent  of  the  owners,  and  they  are 
bound  to  the  performance  of  all  lawful  contracts 
made  by  him  relative  to  the  usual  employment 
of  the  ship,  and  the  repairs,  and  other  necessa- 
ries furnished  for  her  use.  But  the  authority  of 
the  master  is  limited  to  objects  connected  with 
the  voyage ;  and  if  he  transcends  his  authority, 
his  acts  become,  in  legal  contemplation,  nulli- 
ties.    Ibid. 

12.  A  bottomry  bond  made  by  the  master, 
vests  no  absolute,  indefeasible  interest  in  the  ship 
upon  which  it  is  founded;  but  gives  a  claim 
upon  her  which  may  be  enforced  wilh  all  the 
expedition  and  efficiency  of  the  admiralty  pro- 
cess. Blaine  v.  The  Ship  Charles  Carter,  4  Cranch. 
328;  2  Cond.  Rep.  127. 

13.  It  was  objected,  that  the  supplies  and  re- 
pairs were,  in  the  first  instance,  made  on  the 
personal  credit  of  the  master  of  the  ship,  and 
therefore  could  not  be  afterwards  made  a  lien 
on  the  ship.  Held,  that  the  lender  on  the  bot- 
tomry bond  might  well  trust  the  credit  of  the 
master  as  au.xiliary  to  his  security;  and  the  fact 
that  the  master  ordered  the  supplies  and  repairs 
Defore  the  bottomry  was  given,  can  have  no  legal 


effect  to  defeat  the  security,  if  they  were  or- 
dered by  the  master,  upon  the  faith,  and  wilh 
the  intention  thai  a  bottomry  bond  should  be  ul- 
timately given  to  secure  the  payment  of  them, 
[n  cases  of  this  sort,  the  bottomry  bond  is,  in 
practice,  ordinarily  given  after  the  whole  supplies 
and  repairs  have  been  furnished;  for  the  plain 
rea.'ion,  that  the  advances  recjuired  can  rarely  be 
ascertained  wilh  exactness  until  ihat  period. 
The  Virgin,  8  Peters,  538. 

14.  It  was  objected,  that  the  advances  were 
for  a  voyage  not  authorized  by  the  owners;  that 
the  original  orders  vveie  for  the  master  to  get  a 
freight  for  Baltimore  or  New  York,  and  if  he 
could  not,  then  to  proceed  to  New  Orleans; 
whereas  the  master  broke  up  his  voyage,  and 
without  any  freight  returned  to  Baltimore.  By 
the  court: — It  may  be  admitted,  that  if  a  bot- 
tomry lender,  in  fraud  of  the  owners,  and  by 
coiniivance  with  the  master  for  improper  pur- 
poses, advances  his  money  on  a  new  voyage,  not 
authorized  by  the  instructions  of  his  owner,  his 
bottomry  bond  may  be  set  aside  as  invalid.  But 
theie  is  no  pretence  to  say,  that  if  the  master 
does  deviate  from  his  instructions,  without  any 
participation  or  co-operation,  or  fraudulent  intent 
of  the  bottomry  lender,  the  latter  is  to  lose  his 
.security  for  his  advances,  bona  fide  made  for  the 
relief  of  the  ship's  necessities.     Ibid. 

15.  In  this  case,  the  value  of  the  ship,  the 
only  fund  out  of  which  payment  can  be  made, 
fell  far  short  of  a  full  payment  of  the  amount 
line  upon  the  bottomry  bond.  The  court  said, 
this  is  the  misfortune  of  the  lender,  and  not  the 
fault  of  the  owners.  They  are  not  to  be  made 
personally  responsible  for  the  act  of  the  master, 
because  the  fund  has  turned  out  to  be  inade- 
quate; since,  by  our  law,  he  had  no  authority 
by  a  bottomry  bond  to  pledge  the  ship,  and  also 
the  personal  responsibility  of  the  owners.  The 
consequence  is,  that  the  loss,  beyond  the  ainount 
of  the  fund  pledged,  must  be  borne  by  the  libel- 
lant.     Ibid. 

16.  The  master  of  a  ship  is  not  a  competent 
witness  for  the  claimants,  in  an  information  in 
rem,  occasioned  by  his  misconduct.  The  Hope, 
2Gailis.  C   C.  R.  46. 

17.  The  master  of  an  American  vessel  in  an 
enemy's  country,  may  hypothecate  the  vessel 
for  money  advanced  to  return  to  the  United 
States  as  a  cartel,  ihouijh  the  original  voyage  was 
broken  up  by  the  capture,  and  the  compulsory 
.«ale  of  the  cargo.  Crawford  v.  The  William 
Pcnn,  3  Wash.  C.  C.  R.  484. 

18.  The  captain  of  a  vessel  is  not  permitted 
to  hypothecate  the  vessel  for  money  taken  up  in 
a  foreign  port,  if  his  owners  have  a  representa- 
tive or  correspondent  there,  who  will  advance 
what  is  necessary;  or  if  the  same  can  be  pro- 
cured by  other  means.  The  Golden  Rose,  Bee's 
Adm.  Decis.  131. 

19.  A  bottomry  bond  can  be  entered  into  by 
the  master  only  under  circumstances  of  great 
distress,  and  when  he  has  no  other  means  of  re- 
pairing. Hypothecation  cannot  be  made  to  a 
consignee.  Judge  Hopfcinson.  in  the  Admiralty 
court  of  Pennsylvania,  in  1785,  in  the  case  of 
Leibart  et  al.  r.  The  Ship  Emperor. 
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20.  In  case  of  necessary  repairs,  the  master 
may  sell  part  of  the  cargo,  or  hypothecate  it.  If 
he  has  specie  on  board  belonging  to  the  shippers. 
not  to  the  owners  of  the  vessel,  he  is  not  bound 
to  apply  it  to  the  sliip's  necessities,  before  bor- 
rowing on  bottomry,  at  least  if  it  is  not  equal  to 
the  amount  of  repairs;  but  the  law  invests  him 
with  a  large  discretion  on  the  subject.  If  he  has 
sufficient  money  of  the  owners  of  the  vessel,  he 
cannot  borrow  on  bottomry;  so,  it  seems,  if  he 
has  specie  of  his  own  on  board.     Ibid. 

21.  The  master  may  hypothecate  vessel  and 
freight,  in  a  foreign  port,  for  advances  necessary 
for  repairing  and  provisioning  the  vessel,  if  such 
advances  cannot  be  procured  on  the  credit  of  the 
owner.  Murray  v.  Lazarus,  Paine's  C.  C.  R. 
572. 

22.  To  make  an  hypothecation  bond,  executed 
by  the  master  of  a  vessel,  valid,  the  necessity 
of  raising  the  funds  advanced  upon  it,  by  such 
means,  must  be  shown.  The  Ship  Lavinia  v. 
Barclay,  1  Wash.  C.  C.  R.  49. 

23.  If  one  of  the  owners  of  the  vessel  reside 
at  the  port  where  the  bond  is  given,  it  is  not 
good.     Ibid. 

24.  If  the  owner  of  the  cargo  be  on  board, 
and  the  master  cannot  raise  the  money  on  the 
credit  of  his  owner,  the  merchant  consignee 
ought  to  advance  his  money  or  credit.  But  he 
is  under  no  obligation  to  do  so  ;  and  if  he  does  ad- 
vance, he  may  require  not  only  compensation  in 
an  extra  premium,  but  satisfactory  security. 
Ibid. 

25.  By  the  general  maritime  law,  every  con- 
tract of'the  master  for  repairs,  imports  an  hy- 
pothecation. The  Jerusalem,  2  Gallis.  C.  C.  R. 
349. 

26.  The  master  of  a  vessel,  from  the  necessity 
of  the  case,  may  bind  his  money  for  repairs,  unless 
it  appear  that  some  other  person  has  authority 
to  manage  the  concern  in  the  particular  instance, 
and  that  this  was  known  to  the  creditor.  Phil- 
lips V.  Ledley,  1  Wash.  C.  C.  R.  226. 

27.  The  master,  being  also  owner  of  the  ves- 
sel, may  give  a  specific  lien  on  her,  for  sec^uring 
advances  made  for  any  purpose ;  but  if  this  is 
not  given  by  virtue  of  his  authority  as  a  master, 
it  will  not  be  marine  hypothecation.  Harvey  v. 
The  Ship  John  and  Alice,  1  Wash.  C.  C.  R.  293. 

28.  The  master  cannot  hypothecate  for  a  pre- 
existing debt,  hut  only  for  advances  for  a  purpose 
necessary  to  enable  him  to  complete  his  voyage, 
made  at  the  time  the  necessity  existed.     Ibid. 

29.  In  the  district  court  of  Pennsylvania,  it 
was  held,  that  to  make  an  hypothecation,  by  the 
master,  a  valid  contract,  it  is  essential,  1.  That 
it  should  be  absolutely  necessary  for  the  safety 
of  the  ship,  and  to  enable  her  to  proceed  on  her 
voyage,  and  not  for  any  other  debt  or  demand, 
either  pre-existent  or  co-existent,  for  other  pur- 
poses or  on  other  accounts,  or  even  for  similar 
supplies  on  other  voyages.  2.  It  must  be  made 
in  a  strange  port,  and  not  in  the  port  where  the 
owners  reside,  and  its  reasonableness  and  ne- 
cessity should  be  shown.  3.  It  must  be  where 
none  of  the  owners  are  present,  and  where  the 
master  has  no  goods,  or  not  a  sufficiency,  either 
belonging  to  his  owners  or  himself;  for  he  may 


pledge  the  goods  and  freight,  as  well  as  the  ship, 
or  he  may  sell  a  part  of  the  cargo  to  repair  the 
ship.  4.  It  is  essential  that  no  other  means  of 
procuring  funds  at  the  place  required,  should 
exist.  Of  course,  if  the  owners  have  agents  or 
consignees,  who  have  either  funds  or  property  to 
furnish,  or  are  bound  to  afford  means  on  the  per- 
sonal credit  of  the  owners,  this  power  in  the 
captain  is  excluded.  5.  The  sum  loaned  must 
be  at  a  risk,  and  there  must  not  be  a  personal 
responsibility  ;  that  is,  the  money  must  be  ad- 
vanced on  the  faith  of  the  ship,  and  at  the  sole 
risk  of  her  loss  or  safety.  Rucher  et  al.  v.  Co- 
ny nsham,  2  Adm.  Decis.  295. 

30.  The  master  of  a  ship  may  maintain  a  suit 
in  personam,  in  the  admiralty,  against  the  owner, 
for  his  wages,  but  not  in  rem  against  the  ship, 
for  he  has  no  lien.  Willard  et  ux.  v.  Dorr,  3  Ma- 
son's C.  C.  R.  91. 

31.  No  suit  for  services  performed  by  the 
master,  as  a  factor,  or  in  any  other  character 
than  that  of  master,  is  cognizable  in  the  admi- 
ralty.    Ibid. 

32.  The  admiralty  has  jurisdiction  in  case  of 
a  wrecked  ship,  to  decree  a  sale  on  the  applica- 
tion of  the  master.  The  Schooner  Tilton,  5  Ma- 
son's C.  C.  R.  465. 

33.  The  sale  by  an  admiralty  court  of  a 
wrecked  ship,  on  the  application  of  the  master, 
and  a  survey  made,  is  within  its  jurisdiction,  but 
is  not  conclusive  upon  the  owner  or  upon  third 
persons.     Ibid. 

34.  The  contract  between  the  owners  and 
master  of  a  ship  is,  that  if  the  master  well  and 
faithfully  performs  the  voyage,  the  owners  agree 
to  pay  his  monthly  wages,  and  allow  the  cus- 
tomary privileges  annexed  to  his  office.  But  it 
is  no  part  of  the  contract  that  a  master  once  en- 
gaged, shall  be  master  for  the  voyage.  Montgo- 
mery V.  Wharton,  2  Peters'  Adm.  Decis.  397. 

35.  The  law  warrants  the  moderate  correction 
of  seamen.  When  the  crime  of  a  sailor  is  too 
great  for  the  master's  authority  to  punish,  the 
master  and  his  officers  are  to  seize  the  criminal, 
put  him  in  irons,  and  not  to  take  the  law  into 
their  own  hands,  but  to  bring  him  to  justice  on 
their  return.  But  the  contract  for  wages  is  not 
affected.  Loss  or  damage,  accruing  to  the  mas- 
ter or  owner  by  any  negligence  or  crime,  may 
be  set  off  against  wages.  Thome  v.  White,  1 
Adm.  Decis.  168. 

36.  When  a  mariner  is  incorrigibly  disobe- 
dient, and  will  not  submit,  although  he  offer  to 
do  duty  and  make  amends,  the  master  may  dis- 
charge him.  He  may  correct  and  confine  him 
on  board  the  ship,  or  dock  him  of  his  provisions. 
If  he  refuses,  or  obstinately  neglects  to  do  duty 
for  any  length  of  time,  he  does  not  perform  his 
contract.  Such  negligence  and  disobedience,  not 
temporary  and  fugacious,  but  continued,  may  be 
set  off  against  his  demand  for  the  period  during 
which  they  exist.     Ibid. 

37.  Where  a  regular  abandonment  is  made, 
the  property  vests  in  the  underwriter  by  relation 
to  the  time  of  capture,  yet  the  captain  continues 
to  be  the  agent  of  the  insured,  until  the  abandon- 
ment. His  acts,  subsequent  to  the  capture,  may 
operate  as  well  to  the  advantage  as  to  the  injury 
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cf  the  a«?u\etl.  The  clause  in  the  policy  which 
peiinits  liiiii  to  act  lor  the  best,  for  the  preser- 
vation of  llie  property,  without  prejudice  to  the 
in<uranoe,  binils  the  uiKlerwriters  to  submit  to 
the  consequences  ot"  those  acts,  it"  perforuied  for 
the  benefit  of  all  concernetl  ;  and  the  introduc- 
tion of  the  clause  shows,  that  the  captain  con- 
tinues to  be  the  agent  of  the  insured,  who 
mlLrht  by  his  acts,  prejudice  the  claim  of  his 
principal,  if  his  acts  for  the  common  benelit 
were  nut  sanctioned.  If  the  act  of  the  captain 
be  a  lawful  act,  it  is  a  question  of  fact  for  the 
jury,  whether  he  acted  for  the  best  for  all  con- 
cerned ;  but  from  this  authorit}-,  a  power  to  do 
an  unlawful  act  is  not  to  be  implied.  MKim 
V.  The  Phamx  Ins.  Co.,  2  Wash.  C.  C.  R.  89. 

38.  A  master  of  a  ship  who  sells  a  cargo  at 
public  auction,  after  an  abandonment  to  the  un- 
ilerwriters,  and  buys  it  in,  to  prevent  a  loss, 
does  not  become  the  owner  of  the  property 
thereb)-,  so  as  to  acquire  an  insurable  interest. 
Barker  v.  The  Marine  Ins.  Co.,  2  IMason's  C.  C. 
R.  367. 

39.  The  owner  of  a  vessel  is  answerable  for 
the  carefulness  or  unskilfulness  of  his  master ; 
and  by  the  common  law,  nothing  but  the  act  of 
God  or  of  the  enemy,  or  of  the  party  complain- 
ing, can  e.xcuse.  Dusar  v.  Murgalroyd,  1  Wash. 
C.  C.  R.  13. 

40.  To  constitute  the  ofTence  of  confining 
the  captain,  the  act  of  confining  must  be  feloni- 
ously done.  The  United  States  v.  Henry,  4 
IVash.  C.  C.  R.  428. 

41.  To  take  hold  of  the  master  on  the  deck  ; 
and  afterwards  presenting  a  pistol  at  his  breast 
in  the  cabin,  and  thereby  preventing  his  going  on 
deck,  is  a  confinement  of  the  master.  The 
United  States  v.  Stevens,  4  Wash.  C.  C.  R.  548. 

42.  A  confinement  of  the  master,  within  the 
statute  of  1790,  ch.  9,  sec.  12,  is  not  limited 
merely  to  a  seizure  of  the  master,  and  prevent- 
ing the  moving  of  his  body,  or  to  locking  hini  up 
in  a  particular  place,  as  a  cabin  or  state-room, 
but  e.vtends  to  all  restraints  of  personal  liberty 
in  freely  going  about  the  ship,  by  present  force, 
or  threats  of  bodily  injury.  United  States  v.  Hem- 
mer,  4  iMason's  C.  C.  R.  '105. 

43.  A  master  of  a  vessel  may  so  conduct  him- 
self as  to  justify  the  officers  and  crew  in  placing 
restraints  upon  him,  to  prevent  his  committing 
acts  which  might  endanger  the  lives  of  all  the 
persons  on  board;  but  an  excuse  of  this  kind 
must  be  listened  to  with  great  caution,  and  such 
measures  should  cease  whenever  the  occasion 
for  them  ceases.     Ibid. 

44.  If  the  master  of  a  vessel  is  restrained  from 
performing  his  duties  by  such  mutinous  conduct 
in  his  crew  as  would  reasonably  intimidate  a 
firm  man  ;  this  is  a  confinement  within  the 
meaning  of  the  act  of  congress.  United  States  v. 
Bladen,  Peters"  C.  C.  R.  213. 

45.  The  circumstance  that  the  master  went 
armed  to  every  part  of  the  ship,  if  it  was  neces- 
sary for  his  safety  that  he  should  protect  him- 
self, will  not  vary  the  case.     Ibid. 

46.  Seizing  the  person  of  the  master,  although 
the  restraint  is  but  momentary,  is  a  confinement 
prohibited  by  law  ;  and  such  conduct  is  not  ex-  i 


cused  or  justified  by  a  previous  battery  on  the 
seaman,  to  enforce  a  command  which  the  sea- 
man might  have  performed.     Ibid. 

47.  To  constitute  a  confinement  of  the  master 
within  the  jiurview  of  the  same  act,  it  is  sulii- 
ci(nit  that  there  is  a  personal  seizure  or  restraint 
of  the  master,  although  it  may  be  for  the  pnrjjose 
of  inllicting  personal  chastisement  upon  the 
master.  United  Slates  v.  Savage,  5  Mason's  C.  C. 
ii.  464. 

48.  By  the  maritime  law,  the  master  of  a  ship 
has  no  lien  on  the  ship,  even  for  his  wages.  I'he 
Steamboat  Neiv  Orleans  v.  Phabus,  12  Peters, 
175. 

49.  No  suit  for  services  performed  by  the 
master,  as  a  factor,  or  in  any  other  character 
than  that  of  master,  is  cognizable  in  the  admi- 
ralty.    Ibid. 

50.  If  the  master  of  a  ship,  after  the  com- 
mencement of  a  voyage,  be  taken  sick,  and  un- 
able to  proceed,  and  a  new  master  is  appointed, 
the  shijiping  contract  with  the  seamen  is  not 
dissolved.  United  Slates  v.  Hamillon,  1  Mason's 
C.  C.  R.  443. 

51.  The  law  warrants  the  moderate  correction 
of  mariners.  When  the  crime  of  a  sailor  is  too 
great  for  the  master's  authority  to  punish,  the 
master  and  his  officers  are  to  seize  the  criminal, 
put  him  in  irons,  and  not  to  take  the  law  into 
their  own  hands,  but  to  bring  him  to  justice  on 
their  return.  But  the  contract  for  wages  is  not 
affected.  Loss  or  damage,  accruing  to  the  mas- 
ter or  owner  by  any  negligence  or  crime,  may  be 
set  off  against  wages.  Thome  v.  While,  1  Adm. 
Decis.  168. 

52.  It  is  doubtless  true  that  the  master  has  a 
right  to  require  of  the  seamen  on  a  voyage,  a 
prompt  and  ready  performance  of  duty,  anil  an 
habitual  obedience  at  all  times  to  reasonable 
commands.  The  safety  of  the  ship  and  the  suc- 
cess of  the  voyage,  essentially  depend  upon  the 
due  enforcement  of  this  right)  and  in  proportion 
as  the  urgency  of  the  occasion,  and  the  necessi- 
ties of  the  sea  service  require  instant  compliance 
with  the  commands,  the  duty  of  the  seamen  to 
obey  becomes  more  pressing  and  obligatory. 
If  obedience  does  not  follow  command,  the  mas- 
ter may  compel  it  by  punishment ;  and  the  nature 
and  e.xtent  of  the  punishment  must  be  deter- 
mined by  the  exigency  of  the  case.  The  master 
may  also  apply  punishment  by  way  of  correction 
for  past  or  present  offences,  to  preserve  the  good 
order  and  discipline  of  the  ship.  But  after  all, 
however  summary  or  strict  may  be  his  power, 
it  is  not  unlimited,  nor  is  it  to  be  e.vercised  in  an 
arbitrary,  cruel  or  revengeful  manner.  The  au- 
thority of  a  master  on  board  a  ship  is  neaily 
allied  to  that  of  a  parent ;  and  is  to  be  used  with 
reasonable  tenderness  and  humanitj'.  No  pun- 
ishment can  be  inflicted  unless  for  reasonable 
provocation  or  cause  ;  and  it  must  be  moderate 
and  just,  and  proportioned  to  the  nature  and  ag- 
gravation of  the  offence.  The  law  does  not  per- 
mit the  master  to  gratify  a  brutal  and  low 
revenge,  or  to  inflict  cruel  and  unnecessary 
punishments.  It  upholds  the  e.xercise  of  au- 
thority, only  when  it  is  for  salutary  purposes ; 
not  when  it  arises  from  personal  prejudice,  ca- 


MASTER  OF  A  VESSEL. 


273 


Master  of  a  Vessel. 


price  or  dislike,  or  from  gross  and  vindictive 
passions.  In  every  case,  therefore,  where  pun- 
ishment is  applied,  the  master  is  responsible 
both  civilly  and  criminally,  if  he  wantonly  ex- 
ceeil  the  measure  of  justice.  The  United  Stales  v. 
Fonnan,  4  Mason's  C.  C.  R.  511. 

53.  If  the  ship's  articles  prohibit  any  traffic 
by  the  seamen,  under  the  forfeiture  of  wages, 
yet  the  master  may  remit  the  forfeiture.  The 
Mentor,  4  Mason's  C.  C.  R.  84. 

54.  A  master  has  no  right  to  degrade  the  ship's 
carpenter  without  a  sufficient  cause.     Ibid. 

55.  A  master  of  a  ship  loaded  on  freight,  and 
having  no  consignment  of  the  cargo,  has  no  right 
to  pledge  or  sell  any  part  of  the  cargo  at  an  in- 
termediate port,  short  of  the  port  of  destination, 
except  for  necessary  repairs  and  expenses,  to 
enable  him  to  perform  the  voyage.  If  he  break 
up  the  voyage,  at  an  intermediate  point,  he  has 
no  authority  to  sell  any  part  of  the  cargo  to  pay 
him  for  advances  made  by  him  to  repair  the 
ship  for  a  new  voyage,  or  to  pay  the  wages  of 
the  seamen.  Watt  v.  Potter.^  2  INIason's  C.  C. 
R.  77. 

56.  If  property  is  put  up  at  auction  by  the 
master  of  a  ship,  as  agent  of  his  owners,  and 
bid  in  by  him  to  prevent  a  loss,  it  is,  in  contem- 
plation of  the  law,  no  sale  of  the  property. 
Barker  v.  The  Marine  Ins.  Co.,  2  Mason's  C.  C. 
R. 369. 

57.  A  master  of  a  ship  cannot  become  a  pur- 
chaser at  a  sale  of  the  property,  which  is  sold 
by  his  authority  as  agent  of  the  owners.    Ibid. 

58.  A  master  of  a  ship  who  sells  a  cargo  at 
public  auction  after  an  abandonment  to  the  un- 
derwriters, and  buys  it  in  at  the  sale,  to  prevent 
a  loss,  does  not  thereby  acquire  an  insurable  in- 
terest in  the  property.     Ibid. 

59.  It  seems  that  a  master  who  becomes  sick 
while  in  the  employ  of  the  ship,  is  entitled  to 
be  cured  at  the  expense  of  the  owners.  The 
Brig  George,  1  Sumner's  C.  C.  R.  150. 

60.  Where  the  master  directed  one  of  his 
crew  to  be  punished  for  gross  misbehaviour,  and 
the  crew  interposed  and  prevented  the  infliction 
of  the  punishment,  compelling  the  master  by 
acts  of  violence  and  intimidation,  to  desist  there- 
from, it  was  held,  this  was  an  endeavour  to  com- 
mit a  revolt  within  the  act  of  congress,  of  1790, 
ch.  36,  sec.  12.  The  United  Stales  v.  Morrison, 
1  Sumner's  C.  C.  R.  448. 

61.  A  confinement  of  the  master  may  be  com* 
plete  within  the  act  of  congress,  by  any  moral, 
ars  well  as  by  a  physical  restraint  of  the  master, 
which  prevents  his  free  movements  and  com- 
mand of  the  ship.  But  it  must  be,  in  either 
case,  an  illegal  restraint;  for  it  is  not  an  offence 
for  the  seamen  to  confine  the  master  for  a  justi- 
fiable cause,  or  in  justifiable  self-defence.    Ibid. 

62.  It  is  not  necessary  to  the  validity  of  a 
bottomry  bond  given  by  the  owners  of  the  ves- 
sel, that  the  money  borrowed  shall  be  for  the 
necessaries  of  the  ship,  or  cargo,  or  voyage, 
though  it  would  be  otherwise,  were  the  money 
borrowed  by  the  master  vertute  officii.  The  Brig 
Draco,  2  Sumner's  C.  C.  R.  157. 

63.  The  master  is  the  agent  of  all  concerned 
Lt  the  voyage ;  and  vvhenever  an  abandonment 


has  been  accepted,  he  becomes,  by  relation,  the 
agent  of  the  underwriters  from  the  lime  of  the 
loss;  and  a  sale  by  him,. after  the  loss,  is  on  ac- 
count of  the  underwriters.  The  Brig  Sarah  Ann, 
2  Sumner's  C.  C.  R.  204. 

64.  A  master  of  a  ship,  when  present,  is  bound 
to  interfere  to  prevent  gross  trespasses,  and  mis- 
conduct of  the  officers  towards  the  crew.  If  he 
is  present  when  the  officers  commit  an  assault 
and  battery,  and  does  not  interfere  when  he 
may,  he  is  presumed  to  consent  to  it,  and  is 
jointly  liable  for  the  tort.  Thomas  v.  Lane,  1 
Sumner's  C.  C.  R.  1. 

65.  It  is  not  sufficient  to  justify  a  sale  of  a 
vessel  by  a  master,  that  he  acted  in  good  faith, 
and  in  the  exercise  of  his  best  discretion,  unless 
there  appears  to  have  been  an  urgent  necessity 
to  sell  for  the  preservation  of  the  interest  of  all 
concerned.  The  Brig  Sarah  Ann,  2  Sumner's  C. 
C.  R.  206. 

66.  If  an  owner  of  a  vessel,  of  reasonable  pru- 
dence, would  have  directed  the  sale  of  the  ves- 
sel, from  the  opinion  that  the  vessel  could  not 
be  delivered  from  the  peril  without  the  hazard 
of  an  expense  disproportioned  to  her  real  value, 
then  the  sale  by  the  master  would  be  deemed 
justifiable.     Ibid. 

67.  In  a  case  of  urgent  necessity,  the  master 
has  a  right  to  sell  the  vessel  if  on  shore,  on  a 
home  coast,  and  whether  the  residence  of  the 
owner  is  near  or  at  a  distance.  It  is  otherwise, 
if  the  necessity  be  not  urgent.     Ibid. 

68.  In  the  absence  of  the  master,  the  next 
highest  officer  succeeds  to  his  rights  aiid  author- 
ity, pro  tempore,  so  far  as  they  are  necessary  for 
the  due  performance  of  the  ship's  duties.  United 
Slates  V.  Taylor,  2  Sumner's  C.  C.  R.  584. 

69.  The  contract  of  seamen  for  the  voyage  is 
not  suspended  or  extinguished  by  the  death,  re- 
moval or  resignation  of  the  original  master.  The 
seamen  are  bound  to  perform  the  voyage,  under 
any  one  substituted  for  the  original  master. 
United  States  v.  Cassady,  2  Sumner's  C.  C.  R.  582. 

70.  A  master  of  a  vessel  at  sea,  who  bears 
down  on  another  vessel  to  leeward,  who  has 
hoisted  her  colours,  is  justified  in  bearing  ilowu 
upon  her,  if  it  is  a  custom  so  to  do.  Stone  el  at. 
V.  Kelland,  1  Wash.  C.  C.  R.  42. 

71.  The  master  of  a  vessel  is  bound  to  his 
owners,  and  he  and  they  to  every  one  who  may 
be  aff~ected  by  his  acts,  for  his  skill  and  care  iu 
the  management  of  the  vessel  under  his  com- 
mand.    Ibid. 

72.  If  from  want  of  care  or  skill  he  injures 
another  vessel,  the  owner  of  the  vessel  is  an- 
swerable.    Ibid. 

73.  The  master  of  a  vessel,  from  the  neces- 
sity of  the  case,  may  bind  his  owners  for  repairs, 
unless  it  appears  that  some  other  person  has 
authority  to  manage  the  concern  in  the  particu- 
lar instance,  and  that  this  was  known  to  the  cre- 
ditor.   Phillips  V.  Ledley,  1  Wash.  C.  C.  R.  226. 

74.  The  master  of  a  vessel  which  has  beeu 
captured,  cannot  be  heard  as  a  witness  in  a 
prize  court,  to  aver  his  ignorance  of  the  docu- 
ments of  his  ship.  It  is  his  duty  to  have  known 
what  they  are.  The  Julia,  8  Cranch,  18 1 ;  3  Coud. 
Rep.  75. 
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75.  A  master  of  a  vessel  has  a  right  to  retain 
freight  received  by  him  in  satisfaction  of  a  debt 
due  to  him,  against  a  claim  by  the  owner  of  the 
ship,  or  of  his  assignee,  as  a  general  creditor. 
Hodgson  V.  Butts,  3  Cranch,  140;  1  Cond.  Rep. 
476.^ 

76.  If  a  slave  be  a  mariner  on  board  a  ship, 
on  wages,  and  desert  during  the  voyage,  the 
master  of  the  ship  is  not  answerable  to  the  owner 
of  the  slave  for  his  desertion,  if  he  has  acted  in 
good  faith.  Beverly  v.  Brooke,  2  Wheat.  100;  4 
Cond.  Rep.  52. 

77.  Where  a  warrant  and  survey  was  issued, 
and  a  report  made  thereon,  that  a  vessel  was 
unfit  to  perform  the  voyage,  and  the  vessel  and 
cargo  were  ordered  to  be  sold,  the  master  can- 
not be  received  as  a  witness  to  prove  the  condi- 
tion of  the  vessel,  and  that  she  was  unfit  for  the 
voyage.  The  warrant  and  survey  must  be  pro- 
duced.   Robinson  v.  Clifford,  2  Wash.  C.  C.  11.  1. 

78.  Where  a  bond  was  given  in  the  nature  of 
a  bottomry,  but  the  circumstances  under  which 
it  was  executed  were  not  such  as  to  warrant  the 
captain  in  giving  a  marine  hypothecation,  yet 
the  captain  having  had  a  power  of  attorney  fiom 
the  owner  of  the  vessel  to  borrow  money  on  the 
vessel,  such  a  contract,  if  made  by  the  captain, 
may  create  a  lien  on  the  vessel  in  a  court  of 
common  law.  Harvey  v.  The  Assis^nees  of  Har- 
vey. 2  Wash.  C.  C.  R.  145. 

79.  A  master  of  a  vessel  may  so  conduct  him- 
self as  to  justify  the  officers  and  crew  in  placing 
restraints  upon  him,  to  prevent  his  committing 
acts  which  might  endanger  the  lives  of  all  the 
persons  on  board:  but  an  e.\cu.se  of  this  kind 
must  be  listened  to  with  great  caution;  and  such 
measures  should  cease  the  moment  the  occa- 
sion for  them  ceases.  United  Slates  v.  Sharpe  et 
aZ.,  Peters'  C.  C.  R.  118. 

80.  The  master  of  a  vessel  has  no  power  to 
enter  into  a  charterparl}-  in  a  foreign  port,  for 
the  purpose  of  giving  the  owner  of  the  vessel  a 
security  for  the  debt  due  to  him.  Harvey  v.  The 
Assisinees  of  Harvey,  2  Wash.  C.  C.  R.  145. 

81.  In  cases  of  extreme  necessity,  the  master 
may  sell  the  vessel  and  her  tackle,  in  a  foreign 
country,  to  prevent  the  property  from  perishing, 
but  he  cannot  do  this  in  the  country  in  which 
the  owner  lives.  [This  case  is  in  part  overruled 
by  the  supreme  court  in  the  case  of  the  New 
England  Insurance  Company  v.  The  Brig  Sarah 
Ann,  1.3  Peters,  387.  Post,  99.]  Scull  v.  Biddle. 
2  Wash.  C.  C.  R.  150. 

82.  It  is  the  duty  of  the  master  to  put  in  a 
claim  to  property  against  which  proceedings  are 
instituted  ;  and  his  failing  to  do  so,  may,  pos- 
sibly, affect  the  claim  of  the  assured  on  the  un- 
derwriters, under  certain  circumstances.  Mar- 
shall V.  The  Union  his.  Co.,  2  Wash.  C.  C.  R. 
452. 

83.  Regular!}-,  the  master  is  only  the  agent  of 
the  ship-owner,  and  has  nothing  to  do  with  the 
cargo,  but  for  its  safe  keeping  and  transporta- 
tion. The  supercargo  represents  the  owner  of 
the  cargo,  and  has  nothing  to  do  with  the  ship. 
Ross  v.~The  Ship  Active,  2  Wash.  C.  C.  R.  226. 

84.  The  master  has  full  power  to  bind  the 
owner  of  a  ve.>;sel  for  the  money  he  may  borrow 


in  a  foreign  country  for  necessary  purposes,  where 
the  owner  is  not  present,  and  where  the  loan  is 
exclusively  for  the  interest  and  benefit  of  the 
owner ;  and  if  he  cannot  obtain  the  money  on 
bdls  drawn  on  the  owner,  which  bills  the  owner 
is  bound  to  pay.  he  may  hypothecate  the  vessel. 
Ibtd. 

85.  If  the  owner  of  the  ship  is  also  owner  of 
part  of  the  cargo,  the  master  may  sell  part  of  tlie 
cargo  to  provitle  for  the  necessary  wants  of  the 
vessel  ;  and  if  the  money  cannot  be  obtained  in 
any  other  manner,  and  is  absolutely  required  for 
the  success  and  prosecution  of  the  voyage,  he 
may  sell  part  of  tlie  cargo,  although  it  may  not 
belong  to  the  owner  of  the  ve.'-:sel.     Ibid. 

86.  The  captain  or  master  has  no  right  to 
pledge  the  freight  of  the  ship  for  his  private  pur- 
poses. As  the  agent  of  the  owners,  which  the 
captain  may  be  in  the  absence  of  the  consignee, 
he  can  act  only  for  the  benefit  of  his  principals, 
and  he  has  no  other  authority.     Ibid. 

87.  If  the  master  of  a  vessel  were  a  mortgagor 
in  possession,  he  might  charge  the  freight  with 
his  debt  ;  but  if  he  acted  as  master  only  when 
he  so  charged  the  same,  as  his  possession  was 
that  of  the  mortgagees,  the  legal  title  continued 
in  them,  and  he  could  not  encumber  the  freight 
for  his  own  debts.     Ibid. 

88.  The  master  of  a  vessel  at  sea,  has  autho- 
rity to  do  acts,  which  on  land  would  not  be  justi- 
fiable. United  Stales  v.  Wzltberger,  3  Wash.  C. 
C.  R.  515. 

89.  The  master  of  a  vessel  has  an  absolute 
authority  on  board  his  vessel,  and  his  orders 
must  be  obeyed.  He  may  inflict  moderate  cor- 
rection for  disobedience  and  impertinent  lan- 
guage, and  raiisbehaviour.  The  seaman  may 
endeavour  to  escape  from  it,  and  if  pursued,  and 
he  is  otherwise  exposed  to  a  repetition  of  such 
treatment,  he  may  lawfully  resist,  for  the  mere 
purpose  of  protecting  himself  from  injurj-. 
United  States  v.  Smith  el  ah,  3  Wash.  C.  C.  R.  525. 

90.  If  the  master  use  an  unlawful  weapon,  or 
the  seaman  is  exposed  to  danger  of  life  or  limb, 
he  may  resort  to  any  necessary  species  of  de- 
fence to  avoiil,  or  protect  himself.     Ibid. 

91.  If  the  master  strikes  the  seaman,  and  is 
seized  by  the  seaman  and  held  so  that  he  cannot 
extricate  himself,  this  is  a  confinement  of  the 
master  nntler  the  act  of  congress.     Ibid. 

92.  The  master  is  entitled  to  and  has  a  right 
to  exact  from  his  officers  and  crew,  not  only  a 
strict  observance  of  all  his  orders  relative  to  the 
navigation  of  the  ship,  and  the  preservation  of 
good  order,  but  also  a  respectful  demeanour  to- 
wartls  himself.  In  case  of  disobedience  of  such 
orders,  or  a  violation  of  the  rules  of  decorum, 
which  are  in  a  great  measure  essential  to  the 
good  government  and  discipline  of  the  ship,  the 
master  has  authority  to  correct  the  offender  by 
moderate  chastisement,  confinement,  and  rea- 
sonable privations  of  his  ordinary  comforts  and 
privileges.  He  is  bound  to  observe  towards  the 
officers  and  crew  of  the  vessel  a  temperate  con- 
duct, and  not  to  provoke  them  by  abusive  lan- 
guage, unnecessary  mortifications,  or  to  treat 
them  with  disrespect.  Thompson  v.  Busch,  4 
Wash.  C.  C.  R.  340. 
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93.  A  vessel  belonging  to  Richmond,  in  Vir- 
ginia, may  be  hypothecated  in  the  port  of  New 
York,  by  the  master,  for  necessary  repairs,  if  the 
owner  has  no  agent  in  New  York.  But  the 
money  for  which  the  bottomry  bond  was  given, 
must  be  advanced  on  the  faith  of  the  bottom, 
and  must  be  necessary  to  enable  the  vessel  to 
prosecute  her  voyage .  Selden  v.  Hendrtckson  fy 
Prym,  1  Brockenb.^C.  C.  R.  396. 

94.  The  master  may  confine  a  refractory  sea- 
man on  board  his  vessel,  inflict  reasonable  per- 
sonal correction,  or  discharge  him  without  pay- 
ment of  his  wages,  according  to  the  enormity  of 
the  offence.  Wilson  v.  The  Mary,  Gilpin's  D.  C. 
R.  33. 

95.  The  master  cannot  pledge  a  vessel  by 
giving  a  bottomry  bond  for  money  borrowed  for 
repairs,  when  the  owners  of  the  vessel  are  pre- 
sent at  the  place  where  the  repairs  are  made,  or 
•where  he  has  funds  in  his  hands  belonging  to 
the  owners.  Palton  v.  The  Randolph,  Gilpin's 
D.  C.  R.  459. 

96.  If  the  master  exceed  his  authority  and 
violate  his  orders,  and  is  guilty  of  faults  or 
crimes  to  the  injury  of  others,  acting  in  some 
business  different  from  that  in  which  he  was 
employed,  the  owner  of  the  vessel  is  not  liable. 
Dias  et  al.  v.  The  Owners  of  the  Privateer  Re- 
venge, 3  Wash.  C.  C.  R.  262. 

97.  For  the  conduct  of  the  master  and  crew 
of  a  vessel,  in  the  execution  of  the  business  in 
which  they  may  be  employed,  the  owners  are 
by  the  maritime  law  liable,  if  through  ignorance 
or  illegality  they  do  an  injury  to  others.     Ibid. 

98.  Where  a  vessel  insured  on  a  sealing  voy- 
age, was  ordered  by  the  government  of  Buenos 
Ayres  not  to  catch  seal  off  the  Falkland  Islands, 
and  having  continued  to  take  seal  there,  the  ves- 
sel was  seizeil  and  condemned  under  the  autho- 
rity of  the  government  of  Buenos  Ayres,  the 
government  of  the  United  States  not  having  ac- 
knowledged, but  having  denied  the  right  of  the 
government  of  Buenos  Ayres  to  the  Falkland 
Islands,  the  underwriters  were  liable  to  pay  for 
the  loss  of  the  vessel  and  cargo;  the  master,  in 
refusing  to  obey  the  orders  to  leave  the  island, 
having  acted  under  a  belief  that  he  was  bound 
so  to  do  as  a  matter  of  duty  to  the  owners,  and 
all  interested  in  the  voyage,  and  in  vindication 
of  the  rights  claimed  by  the  American  govern- 
ment. The  master  was  not  bound  to  abandon 
the  voyage  under  a  threat  or  warning  of  such 
illegal  capture.  Williams  v.  The  Suffolk  Ins.  Co., 
13  Peters,  415. 

99.  The  right  of  the  master  to  sell  a  vessel 
stranded;  depends  on  the  circumstances  under 
which  it  is  done,  to  justify  it.  The  master  must 
act  in  good  faith,  and  exercise  his  best  discretion 
for  the  benefit  of  all  concerned  ;  and  a  sale  can 
only  be  made  on  the  compulsion  of  necessity,  to 
be  determined  in  each  case  by  the  actual  peril 
to  which  the  vessel  is  exposed,  and  from  which  it 
is  probable,  in  the  opinion  of  persons  competent 
to  judge,  the  vessel  caimot  be  saved.  This  is 
an  extreme  necessity.  Neiv  England  Ins.  Co. 
V.  The  Sarah  Ann,  13  Peters,  387. 

100.  The  true  criterion  for  determining  the 
authority  of  the  ma.?ter  to  sell  a  vessel  near  a 


foreign  port,  or  in  a  port  of  the  United  States,  or 
in  a  port  of  a  different  state  than  that  to  which 
the  vessel  belongs,  or  in  which  the  owners  may 
be  or  reside  when  the  necessity  occurs,  is  the 
distance  of  the  owners  or  insurers  from  the 
scene  of  stranding.  If,  by  the  ordniary  means 
to  convey  intelligence  of  the  situation  of  the 
vessel,  the  master  can  obtain  directions  as  to 
what  he  should  do,  he  should  resort  to  those 
means.  But  if  the  peril  is  such  that  there  is  a 
probability  of  loss,  and  it  is  made  more  hazardous 
by  every  day's  delay,  the  master  may  act 
promptly  to  save  something  for  the  benefit  of  all 
concerned,  though  but  little  can  be  saved.  There 
is  no  way  of  doing  so  more  effectually  than  by 
exposing  the  vessel  to  sale,  by  which  the  enter- 
prise of  such  men  is  brought  into  competition, 
as  are  accustomed  to  encounter  such  risks,  and 
who  know,  from  experience,  how  to  estimate 
the  probable  profits  of  such  adventures.     Ibid. 

101.  The  power  of  the  master  to  sell  the  hull 
of  the  stranded  vessel,  exists  also  as  to  the  rig- 
ging and  sails,  which  he  may  have  stripped  from 
iter  after  unsuccessful  efforts  to  get  her  afloat, 
or  when  the  vessel,  in  his  own  judgment,  and 
that  of  those  competent  to  form  an  opinion,  and 
to  advise,  cannot  be  extricated  from  her  peril. 
Ibid. 

102.  If  the  master  sells  without  good  faith,  or 
without  a  sound  discretion,  the  owner  may. 
against  the  purchaser,  assert  his  right  of  pro- 
perty in  the  sails  and  rigging;  as  he  may  in  any 
case  of  a  stranded  vessel,  which  has  been  sold 
without  good  faith  in  the  master,    tibid. 

103.  Barratry  is  an  act  committed  by  the  mas- 
ter or  mariners  of  a  ship,  for  some  unlawful  or 
fraudulent  purpose,  contrary  to  their  duty  to 
their  owner,  whereby  the  latter  sustains  an  in- 
jury. It  follows  from  the  very  terms  of  the  de- 
finition, that  barratry  cannot  be  committed  by  a 
master  who  is  owner  for  the  voyage,  because  he 
cannot  commit  a  fraud  against  himself.  Mar- 
cardier  v.  The  Union  Ins.  Co.,  8  Cranch,  39 ;  3 
Cond.  Rep.  20. 

104.  To  constitute  barratry,  the  act  must  be 
fraudulent,  and  to  the  prejudice  of  the  owners. 
If  fraudulent,  it  is,  of  course,  a  criminal  viola- 
tion of  the  duty  which  the  master  owes  to  his 
employers.  It  is  not  essential  it  should  be  to  the 
interest  of  the  master;  if  it  be  so,  it  is  evidence 
of  fraud ;  so  is  gross  negligence.  If  the  ques- 
tion turn  merely  on  the  fraud,  it  will  always  be 
necessary  to  look  at  the  motive.  If  it  be  to 
benefit  the  owner,  it  is  an  honest  though  mista- 
ken one,  and  therefore  the  act  cannot  be  called 
barratry.  The  case  of  a  wilful  deviation  for  the 
benefit  of  the  owner,  is  an  example  which  tests 
the  truth  of  the  principle;  for  if  it  were  made 
for  the  benefit  of  the  master  it  would  be  barra- 
try. Dederer  v.  The  Delau-are  Ins.  Co.,  2  Wash. 
C.C.  R.  61. 

105.  The  schooner  Julia,  on  her  voyage  from 
France  to  Philadelphia,  being  chased  by  a  Brit- 
i.sh  frigate,  and  her  capture  being  deemed  inevi- 
table by  the  captain,  he,  by  the  advice  of  the 
officers  and  crew,  ran  her  on  shore  at  Long 
Branch,  New  Jersey,  and  before  the  enemy 
could  board  her,  a  large  part  of  the  cargo  was 
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saved,  and  the  vessel  was  burned.  The  master 
claimed  to  retain  for  freight,  salvage,  anil  gene- 
ral average.  The  court  said,  the  lihudian  law 
de  jactu,  is  the  parent  of  maritime  contributions. 
The  principle  to  be  deduced  from  the  l\hodian 
law,  and  the  maritime  law  of  nations  is,  that  if 
the  cargo  or  ship,  or  any  part  of  either  be  volun- 
tarily sacriliced.  or  exposed  to  ilanirer,  for  the 
common  safety,  the  part  saveit  shall  contnbnte 
to  repair  the  loss  sustained  ;  provideil  the  object 
for  which  the  sacritice  was  maile  be  attained. 
Case  ct  al.  v.  Rcilhj,  3  Wash.  C.  C.  R.  298. 

106.  Where  a  vessel  was  injureil  by  tempests, 
it  is  the  duty  of  the  master  to  repair  her  if  this 
can  be  done,  if  not  he  should  have  her  regularly 
condemned  ;  and  if  this  is  not  done,  he  has  no 
right  to  break  up  the  voyage,  and  convert  a  par- 
tial into  a  total  loss.  Cort  ct  al.  v.  The  Delaware 
Ills.  Co.,  2  Wash.  C.  C.  R.  375. 

107.  The  master  of  a  vessel,  to  whom  pro- 
perty shipped  on  board  of  a  vessel  under  his 
command  is  to  be  consigned,  in  the  absence  of 
proof  that  the  owner  of  the  property  had  not 
given  authority  to  order  insurance,  has  an  insu- 
rable interest  in  the  property  on  board  his  ves- 
sel ;  and  this  interest  is  sufficient  to  authorize 
the  recovery  of  a  loss  on  the  policj'.  The  term 
interest,  as  u.sed  in  ap[)lication  to  the  right  to  in- 
sure, does  not  necessarily  imply  property  in  the 
subject  of  insurance.  Buck  i)'  Hedrick  v.  The 
Chesapeake  Ins.  Co.,  1  Peters,  163. 

108.  The  brig  Hope,  with  a  cargo  bound  from 
Alexandria,  in  the  District  of  Columbia,  for  Bar- 
badoes,  insured  in  Alexandria,  was  assailed, 
while  standing  down  the  Chesapeake  bay,  by  a 
storm,  which  soon  after  blew  to  almost  a  hurri- 
cane. The  vessel  was  steered  towards  a  point 
on  the  shore  for  safety,  and  was  anchored  in 
three  fathoms  water,  the  sails  furled,  and  all  ef- 
forts were  made  by  using  the  cables  and  anchors 
to  prevent  her  going  on  shore.  The  gale  in- 
creased, the  brig  struck  adrift,  and  dragged 
three  miles,  the  windlass  was  ripped  up,  the 
chain  cable  parted,  and  the  vessel  commenced 
drifting  again,  the  whole  scope  of  both  cables 
being  paid  out ;  the  brig  then  brought  up  below 
Craney  Island  in  two  and  a  half  fathoms  water, 
where  she  thumped  or  struck  on  the  shoals  on  a 
bank,  and  her  head  swinging  round  brought  her 
broadside  to  the  sea.  The  captain  finding  no 
possible  means  of  saving  the  vessel  and  cargo, 
and  preserving  the  lives  of  the  crew,  slipped  her 
cables,  and  run  her  on  shore,  for  the  safety  of 
the  crew  and  preservation  of  the  vessel  and 
cargo :  the  vessel  was  run  far  upon  a  bank, 
where,  after  the  storm,  she  was  left  high  and 
dry,  and  it  was  found  impossible  to  get  her  off. 
The  lives  of  all  the  crew  were  saved  :  the  whole 
cargo,  of  the  value  of  five  thousand  three  hun- 
dred and  thirty-five  dollars,  insured  for  four 
thousand  nine  hundred  and  twenty  dollars,  was 
taken  out  safely,  and  the  vessel,  her  tackle,  &c. 
were  sold  for  two  hundred  and  fifty-six  dollars. 
Held,  that  the  insurers  of  the  cargo  were  liable 
for  a  general  average.  The  Columbian  Ins.  Co. 
of  Alexandria  v.  Ashby  and  Stribling,  13  Peters, 
ISl. 

109.  An  attempt  by  the  captain  of  a  neutral 


vessel  captured  by  a  belligerent,  to  rescue  lier,  is 
contrary  to  the  laws  of  nations,  ami  a  sufficient 
cause  of  condemnation  ;  and  if  the  attempt  has 
been  caused  by  any  misndorniation  given  by  the 
captors,  it  will  not.  as  between  the  insurer  and 
insured,  excuse  the  act.  JJcdcrer  v.  The  Dela- 
ware Ins.  Co.,  2  Wash.  C.  C.  K.  01. 

1 10.  As  a  general  propo.'^ition,  there  can  be  no 
doubt  that  the  injury  to  the  vessel  may  be  so 
great  as  to  justil)'  a  sale  by  the  master.  There 
must  be  this  implied  authority  in  the  master, 
from  the  nature  of  the  case.  He,  from  neces- 
sity, becomes  the  agent  of  both  parties,  and  is 
bound  in  good  faith  to  act  for  the  benefit  of  all 
concerned;  and  the  underwriter  must  answer 
for  the  consequences,  because  it  is  within  his 
contract  of  indemnity.  2'he  Patapsco  Ins.  Co.  v. 
Soulhgatc.  5  Peters,  604. 

111.  There  must  be  a  necessity  for  a  sale  of 
the  vessel,  and  good  faith  in  the  master  in  mak- 
ing it ;  and  the  necessity  is  not  to  be  inferred 
from  the  fact  of  the  sale  in  good  faith,  but  must 
be  determined  from  the  cncumstances.  The 
professional  skill,  the  due  and  proper  diligence 
of  the  master,  his  opinion  of  the  necessity,  and 
the  benefit  that  would  result  from  the  sale  to  all 
concerned,  would  not  justify  it;  unless  the  cir- 
cumstances under  which  the  vessel  was  placed 
rendered  the  sale  necessary  in  the  opinion  of  the 
jury.     Ibid. 
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1.  Lighter  men,  to  whom  is  committed  the 
charge  of  transporting  goods  from  the  shore,  and 
slinging  them  in  the  lighter,  are  responsible  for 
this  part  of  the  business.  So  if  stevedores  are 
employed,  they  are  responsible  for  this  part  of 
the  business.  The  mate  must  attend  to  the  tak- 
ing in  and  delivering  of  the  cargo.  He  must 
take  an  account  of  it;  he  must  exercise  a  gene- 
ral superintendence,  under  the  master,  over  the 
whole  business;  and  if  any  special  directions 
are  given,  he  must  obey  them.  Where  none  are 
given,  he  must  use  common  care  and  discretion 
according  to  the  best  of  his  judgment ;  but  he  is 
solely  answerable  for  casualties.  Wilson  v.  The 
Belvidere,  1  Adm.  Decis.  258. 

2.  If  their  engagements  in  other  duties,  or 
their  avocations  throw  on  the  males  the  execu- 
tive duties,  the  master  must  share  responsibili- 
ties when  casualties  occur:  so  must  seamen 
generally.  But  if  the  loss  results  from  bad 
tackle,  against  which  they  have  remonstrated, 
they  are  acquitted.     Ibid. 

3.  The  mate  is  permitted  to  sue  in  the  admi- 
ralty. All  general  rules,  in  cases  of  mariners' 
claim  of  wages  and  responsibility,  apply  to  the 
mate.     Atkyns  v.  Burrows^  1  Adm.  Decis.  244. 

4.  A  master  may  displace  a  mate  for  just  and 
lawful  cause,  but  this  cause  may  be  inquired 
into.     Ibid. 

5.  The  mate  is  under  the  orders  of  the  master 
in  his  ordinary  duty,  but  his  contract  is  not  sub- 
ject  to  arbitrary  control.     He  may  forfeit  his 
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right  to  command,  and  wages,  by  fraudulent, 
unfaithful;  and  illegal  practices ;  by  gross  and 
repeated  negligence,  or  flagrant,  wilful,  and  un- 
justifiable disobedience  ;  by  incapacity  brought 
on  him  by  his  own  fault,  or  palpable  want  of  skill 
in  his  profession.  The  safety  of  the  ship  often 
depends  on  this  officer,  who  is  sometimes  more 
trustworthy  and  capable  than  the  master,  and 
commonly  placed  by  the  owners  to  increase  the 
security  of  their  property.  In  case  of  the  ab- 
sence, incapacity,  or  death  of  the  captain,  the 
command  and  responsibility  devolve  on  the  mate. 
Ibid. 

6.  The  mate  not  being  lawfully  displaced,  and 
offering  to  do  his  proper  duty,  should  be  re- 
ceived: if  any  loss  results  to  the  owner  in  con- 
sequence of  such  refusal,  the  master  is  respon- 
sible.    Ibid. 

7.  The  mate  becoming  master  as  haeres  ne- 
cessarius,  must  sue  in  the  admiralty  for  his 
wages  as  mate,  and  at  common  law  for  compen- 
sation as  master.  He  is  a  witness  in  cases  of 
disputes  with  the  mariners.  He  is  answerable 
only  for  his  own  acts,  and  not  for  the  contracts 
of  the  former  master.     Ibid. 

8.  The  master  is  answerable  for  losses,  if  he 
unlawfully  displaces  the  mate ;  and  if  the  mate 
is  displaced  without  lawful  cause,  he  is  not 
bound  to  do  other  duty.     Ibid. 

9.  If  the  mate  is  incompetent  he  cannot  claim 
full  wages.  But  fraudulent  professions,  express 
or  implied,  must  be  proved.     Ibid. 


MATERIAL  MEN. 

1.  By  the  civil  code  of  Louisiana,  workmen 
employed  in  the  construction  or  repairs  of  ships 
or  boats,  enjoy  the  privilege  of  a  lien  on  such 
ships  or  boats,  without  being  bound  to  reduce 
their  contracts  to  writing,  whatever  might  be 
their  amount ;  but  this  privilege  ceases,  if  they 
have  allowed  the  ship  or  boat  to  depart  without 
exercising  their  rights.  The  state  law  gives  a 
lien  in  this  case.  Peyroux  et  al.  v.  Hoivard  ct 
al,  7  Peters,  324. 

2.  Material  men,  and  others  who  furnish 
supplies  to  a  foreign  ship,  have  a  lien  on  the  ves- 
sel, and  may  proceed  in  the  admiralty  to  en- 
force that  right.  The  Aurora,  1  Wheat.  96 ;  3 
Cond.  Rep.  SOL 

3.  Material  men  have  a  lien,  which  may  be 
enforced  by  a  proceeding  in  the  admiralty,  for 
supplies  and  necessaries  furnished  in  a  port  to 
which  the  vessel  does  not  belong.  The  St.  Jago 
de  Cuba,  9  Wheat.  409;  5  Cond.  Rep.  63L 

4.  Where  repairs  have  been  made,  or  ne- 
cessaries furnished  to  a  foreign  ship,  or  a  ship  in 
a  port  of  a  state  to  which  she  does  not  belong, 
the  general  maritime  law  gives  the  party  a  lien 
on  the  ship  itself  for  his  security;  and  he  may 
maintain  a  suit  in  rem.  in  the  admiralty,  to  en- 
force his  right.  Ibid.  The  Jerusalem,  2  Gallis. 
C.  C.  R.  345. 
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5.  But  as  to  repairs  and  necessaries  in  the 
port  or  state  to  which  the  ship  belongs,  the  case 
is  governed  altogether  by  the  local  law,  and  no 
lien  is  implied,  unless  recognised  by  that  law. 
Ibid. 

6.  By  the  general  maritime  law,  every  con- 
tract of  the  master,  for  repairs  and  supplies  of 
the  vessel  under  his  command,  imports  an  hy- 
pothecation of  the  vessel  for  the  payment  there- 
of.    Ibid.  349. 

7.  A  tradesman  has  a  lien  on  a  foreign  ship, 
lying  in  a  port  of  the  United  States,  for  repairs 
made  by  him  on  board  ;  and  such  lien  will  be 
preferred  in  point  of  right  to  a  bottomry  interest 
which  is  prior  in  time,  if  it  appears  that  the  re- 
pairs were  indispensable.     Ibid. 

8.  But  if  the  wharfinger  have  made  an  ex- 
press personal  contract  with  the  ship-owner,  the 
court  will  not  give  him  a  priority  of  claim  over 
a  bottomry  interest  which  had  previously  at- 
tached to  the  ship.     Ibid. 

9.  By  the  common  law,  material  men  have 
no  lien  for  articles  furnished  a  vessel,  whether 
she  be  foreign  or  domestic,  and  this  is  the  law 
of  the  English  admiralty.  But  by  the  civil  law, 
they  have  such  a  lien.  In  the  United  States  they 
have  it  only  in  the  cases  of  foreign  ships,  or 
ships  of  one  of  the  states  of  the  United  States, 
furnished  in  another  state.  Zane  v.  The  Brig 
President,  4  Wash.  C.  C.  R.  453. 

10.  But  if  the  person  furnishing  a  foreign  ship 
gives  credit,  the  lien  is  discharged,  or  does  not 
attach.  Water  casks  furnished  to  a  foreign  ves- 
sel, are  of  the  nature  of  materials  for  which 
there  is  a  lien.     Ibid. 

IL  But  although  giving  credit  may  so  far 
discharge  the  lien,  as  to  prevent  the  material 
man  bringing  a  suit  in  rem  to  enforce  it,  or  from 
his  being  a  privileged  creditor,  still  he  is  entitled 
to  be  -paid  out  of  the  remnants  and  surplus,  if 
any  are  in  the  registry.     Ibid. 

12.  The  admiralty  has  jurisdiction  in  rem, 
for  supplies  furnished  to  foreign  ships  by  mate- 
rial men,  in  the  ports  of  the  United  States,  or  to 
our  own  ships  in  foreign  ports,  or  in  the  ports  of 
the  United  States.  The  Brig  Nestor.  1  Sumner's 
C.  C.  R.  73. 

13.  The  giving  credit  for  a  fixed  time,  for 
such  supplies,  does  not  extinguish  the  lien  for 
the  supplies,  nor  does  the  allowing  the  ship  to 
depjCrt  on  her  voyage  without  payment.    Ibid. 

14.  The  fact  that  the  master  and  owner  are 
liable  for  the  supplies,  does  not  destroy  the  lien; 
for  the  party  trusts  the  ship,  the  owner,  and  the 

I  master.     Ibid. 

I  15.  The  admiralty  possesses  a  general  jurisdic- 
tion in  suits  by  material  men,  in  personam,  and 

1  in  rem.     The  General  Smith,  4  Wheat.  438;  4 

I  Cond.  Rep.  493. 

!      16.  Where  repairs  have  been  made,  or  neces- 

I  saries  furnished  to  a  foreign  ship,  or  to  a  ship  in 
a  port  of  the  state  to  which  she  does  not  belong, 

I  the  general  maritime  law  gives  the  party  a  lien 

I  on  the  ship  itself  for  his  security,  and  he  may 

I  maintain  a  suit  in  rem  to  enforce  his  right.  But 
as  to  repairs  and  necessaries  to  a  ship,  in  the 

I  port  to  which  she  belongs,  the  case  is  governed 
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altogether  by  the  local  law,  ami  no  lieu  is  im- 
plied unless  uiulei  that  law.     Ibul. 

17.  By  the  common  law,  material  men  furni!>li- 
ing  re[iairs  to  a  domestic  ship,  have  no  particu- 
lar lieu  upon  the  ship  itself  for  their  demand. 
Ibid. 

18.  A  shipwright  who  has  taken  a  ship  into  his 
possession  to  repair  it.  is  not  bound  to  part  with 
the  possession  until  he  is  paid  for  llie  repair. 
But  if  he  parts  with  tiie  possession  of  a  domes- 
tic ship,  or  has  worked  upon  it  witliout  taking 
possession,  he  has  no  claim  upon  the  ship  itsell. 
Ibid. 

19.  The  common  law,  being  the  law  of  Mary- 
land, on  the  subject  of  liens  of  material  men,  it 
was  held,  that  they  could  not  maintain  a  suit  in 
rem  in  the  district  court  of  Maryland,  for  sup- 
plies furnished  to  a  domestic  ship,  although  they 
might  have  maintained  a  suit  iu  personam  in 
that  court.     Ibid. 

20.  The  lien  of  material  men  on  a  foreign 
ship,  which  prevails  before  tiiose  of  a  prior 
mortgagee,  are  analogous  to  that  of  a  second 
bottomry  bond,  or  the  lieu  of  seamen's  wages, 
which  have  always  been  held  to  have  a  prioiiiy 
of  claim,  although  posterior  in  time.  The  Jeru- 
salem, 2'Gallis.  C.  C.  R.  349. 

21.  Where  materials  are  furnished  at  the  in- 
stance of  the  owner  of  a  ve.-^sel,  not  on  a  voy- 
age, but  lying  within  the  body  of  a  county,  no 
lien  on  the  vessel  is  created,  so  as  to  afl'ect  the 
vessel  in  the  hands  of  a  bona  fide  purchaser. 
Woodruff  et  al.  v.  The  Levi  Dearborn,  4  Hall's 
Law  Jour.  88. 

22.  Workmen  and  material  men.  have  a  lien 
on  a  vessel,  which  they  may  enforce  before  the 
vessel  is  finished  and  sold.  Davis  v.  A  Neiv 
Brig,  Gilpin's  D.  C.  R.  487. 

23.  The  lien  of  material  men  attaches  when 
the  work  is  done,  and  the  act  of  the  parties  can- 
not afterwards  divest  it.     Ibid. 

24.  A  lien  of  workmen  and  material  men  on 
a  vessel  depends  entirely  on  the  provisions  of 
the  state  law  by  which  the  lien  is  given  ;  this 
may  be  enforced  in  the  adnuiahy.  Harper  v. 
A  New  Brig,  Gilpin's  D.  C.  R.  539". 

See  Lien,  Ante,  page  199. 


MECHANICS'  LIENS. 

1.  Pennsylvania. — A  purchaser  at  a  sheriff's 
sale,  under  a  judgment  on  a  lien  entered  ac- 
cording to  the  act  of  assembly  of  Pennsylvania, 
relative  to  mechanics'  liens;  and  having  thus 
become  the  equitable  owner  of  the  property, 
cannot  maintain  an  ejectment  for  the  same. 
Lessee  of  Carson  v.  Boudinot,  2  Wash.  C.  C. 
R.  33. 

2.  A  mechanic  who  has  erected  a  building  on 
the  ground  of  another,  under  an  agreement  that 
the  same  shall  be  conveyed  to  him  on  ground- 
lent,  becomes  the  equitable  owner  of  the  build- 
ing, and  is  within  the  provisions  of  the  act  of 
assembly.     Ibid. 


MEMORANDUM  ARTICLES. 
(insurance.) 

1.  Tliere  cannot  be  a  total  loss  of  a  part  of  a 
cargo  consisting  of  articles  which,  by  a  memo- 
randum in  the  policy,  are  declared  to  be  tree 
from  average,  unless  general,  and  which  articles 
are  all  of  the  same  kind.  Such  loss  can  be  only 
a  partial  loss.  Biaijs  v.  The  Chesapeake  Ins.  Co., 
7  Cranch,  415;  2  Cond.  Rep.  552. 

2.  Nor  are  the  underwriters  liable  for  salvage 
upon  such  articles  under  the  clause  which  au- 
thorizes the  insured  to  labour  and  travel  for  the 
preservation  of  the  cargo,  unless,  perhap.s,  in  a 
case  where  the  salvage  may  have  prevented  a 
total  loss  of  the  cargo.     Ibid. 

3.  This  clause  in"  the  policy  can  only  be  un- 
derstooil  to  apply  to  the  case  of  those  losses  or 
injuries  for  which  the  assured,  if  they  had  hap- 
pened, would  have  been  res{)onsible.     Ibid. 

4.  Where  a  technical  total  loss  is  sought  to  be 
maintained  upon  the  mere  ground  of  deteriora- 
tion of  the  cargo,  at  an  intermediate  port,  to  a 
moiety  of  its  value,  all  deterioration  of  memo- 
randum articles  must  be  excluded  from  the  esti- 
mate. Marcardier  v.  The  (hesapcalce  Ins.  Co.,  8 
Cranch,  39;  3  Cond.  Rep.  20. 

5.  Therefore,  in  a  cargo  of  a  mi.xed  character, 
no  abandonment  for  mere  deterioration  in  value 
during  the  voyage  can  be  valid,  unless  the  da- 
mage on  the  non-memorandum  articles  exceeds 
a  moiety  of  the  value  of  the  whole  cargo,  in- 
cluding the  memorandum  articles.     Ibid. 

6.  If  the  loss  be  total  in  reality,  or  is  such  as 
the  insured  is  permitted  to  treat  as  such,  he  may 
abandon  and  recover  for  a  total  loss,  in  the  case 
of  memorandum  articles;  but  with  this  excep- 
tion, that  he  is  not  permitted  to  turn  a  partial 
into  a  total  loss.  Moreaa  v.  The  United  States 
Ins.  Co.,  1  Wheat.  217;  3  Cond.  Rep.  550. 

7.  Insinance  on  a  cargo  composed  principally 
of  lemons  and  oranges;  if  the  whole  of  the 
oranges  are  lost  on  the  voyage  by  the  perils  in- 
sured against,  and  the  lemons  are  saved  and 
arrive,  the  underwriter  is  not  liable  for  a  loss  on 
the  oranges  under  the  usual  memorandum  which 
warrants  the  underwriter  free  from  particular 
average  on  fruit.  &c.  Humphries  v.  The  Union 
Ins.  Co.,  3  Mason's  C.  C.  R.  421. 

8.  In  an  action  on  a  policy  of  insurance,  con- 
taining the  common  printed  memorandum,  "  salt, 
wheat,  &c.,  are  warranted  free  from  average, 
unless  general,  and  all  other  goods  free  from  ave- 
rage under  five  per  cent.,  unless  general,"  and  in 
which  there  was  likewise  an  additional  written 
clause,  providing  that  the  goods  insured,  (being 
cotton  and  sugar,)  should  be  free  of  average 
under  ten  per  cent.,  it  was  held  that  the  clauses 
were  inconsistent ;  but  that  the  written  clause 
should  be  considered  as  expressing  the  actual 
understanding  of  the  parties;  and  that  the  goods 
were  exempted  from  all  average  losses,  whether 
general  or  particular,  under  ten  per  cent.  Coster 
V.  The  Phanix  Ins.  Co.,  2  Wash.  C.  C.  R.  51. 

9.  Insurance  on  goods  on  board  the  brig  Betsey 
from  Cape  Henry  to  Lisbon.  The  cargo  con- 
sisted of  corn,  corn-meal,  and  navy-bread  ;  and 


MERCHANTS'  ACCOUNTS. 


279 


Merchants'  Accounts. 


the  policy  contained  the  usual  memorandum,  in 
which  it  was  stated  that,  upon  certain  articles, 
and  among  them  those  insured,  the  insurer 
agreed  to  pay  for  a  total  loss  only.  The  brig 
was  driven  on  shore  within  one  or  two  miles  of 
Lisbon,  and  the  cargo  was  so  injured,  that  when 
the  part  which  was  saved  was  taken  to  Lisbon, 
it  did  not  pay  the  expenses  of  saving  it.  The 
assured  claimed  for  a  total  loss.  Held,  that  as 
to  memorandum  articles,  the  assurers  agree  to 
pay  for  a  total  loss  only;  and  if  the  property 
arrive  at  the  port  of  delivery  reduced  in  quan- 
tity or  in  value  to  any  amount,  the  loss  cannot 
be  said  to  be  total ;  and  the  insured  cannot  treat 
it  as  a  total  loss,  or  demand  indemnity  for  a  par- 
tial loss.  Marean  v.  The  United  States  Ins.  Co., 
3  Wash.  C.  C.  R.  256. 

See  Insurance,  Ante,  page  46. 


MERCHANTS'  ACCOUNTS. 

1.  In  the  statute  of  limitations,  the  exception 
in  favour  of  merchants'  accounts  applies  as  well 
to  actions  of  assumpsit  as  lo  actions  of  account. 
It  extends  to  all  accounts  current  which  concern 
the  trade  of  merchandise.  Mandeville  et  al.  v. 
Wilson,  5  Cranch,  15;  2  Cond.  Rep.  175. 

2.  An  account  closed  by  the  ces.sation  of  deal- 
ings between  the  parties,  is  not  an  account 
stated.  It  is  not  necessary  that  any  of  the  items 
should  have  been  charged  within  the  five  years. 
nor  that  the  declaration  should  aver  the  money 
to  be  due  upon  an  open  account  between  mer- 
chants.    Ibid. 

3.  Where  the  cause  of  action  arose  on  a  bill 
of  lading,  and  a  contract  was  endorsed  on  it  that 
the  owners  of  the  ship  should  have,  as  freight, 
one-half  of  the  nett  proceeds  of  the  cargo,  the 
e.xception  of  the  statute  of  limitations  of  the 
slate  of  Maine  in  favour  of  accounts  which  con- 
cern the  trade  of  merchandise  between  mer- 
chant and  merchant,  does  not  apply.  Spring 
and  others  v.  Gray's  JJ.r'rs,  6  Peters,  151. 

4.  The  case  presented  by  the  exception,  is 
not  every  transaction  between  merchant  and 
merchant;  not  every  account  which  might  exist 
between  them  ;  but  it  must  concern  the  trade  of 
merchandise.  It  is  not  an  exemption  from  the 
act,  attached  to  the  merchant  merely  as  a  per- 
sonal privilege,  but  an  exemption  which  is  con- 
ferred on  the  business,  as  well  as  on  the  persons 
between  whom  that  business  is  carried  on.  The 
accounts  must  concern  the  trade  of  merchan- 
dise: and  the  trade  must  be,  not  an  ordinary 
traffic  between  a  merchant  and  any  ordinary 
customer,  but  between  merchant  and  merchant. 
Ibid. 

5.  The  trade  of  merchandise,  which  can  pre- 
sent an  account  protected  by  the  exception,  must 
be  not  only  between  merchant  and  merchant, 
but  between  the  plaintiff  and  defendant.  The 
account,  the  business  of  merchandise  which 
produces  it,  must  be  between  them.     Ibid. 

6.  The  accounts  between  merchants,  and 
which  concern  the  trade  of  merchandise,  ex- 


cepted from  the  operation  of  the  statute  of  limi- 
tations of  Maine,  depend  on  the  nature  and  cha- 
racter of  the  transaction,  and  not  on  the  books 
in  which  either  party  may  choose  to  enter  a 
memorandum  or  statement  of  it.  The  English 
and  American  cases  do  not  oppose  this  construc- 
tion of  the  words  of  the  statute;  and  the  Ameri- 
can cases,  as  far  as  they  go.  are  in  favour  of  it. 
Ibid. 

7.  No  principle  of  law  is  better  settled,  than 
that  to  bring  a  case  within  the  exception  of  mer- 
chandise accounts  between  merchant  and  mer- 
chant, in  the  statute  of  limitations,  there  must 
be  an  account ;  and  that,  an  account  open  or 
current;  that  it  must  be  a  direct  concern  of 
trade;  that  liquidated  demands  on  bills  and 
notes,  which  are  only  traced  up  to  the  trade  or 
merchandise,  are  too  remote  to  come  within  this 
description.  But  when  the  account  is  stated  be- 
tween the  parties,  or  when  any  thing  shall  have 
been  done  by  them,  which,  by  their  implied  ad- 
mission, is  equivalent  to  a  settlement,  it  has  then 
become  an  ascertained  debt.  Where  there  is  a 
settled  account,  that  becomes  the  cause  of  ac- 
tion, and  not  the  original  account,  although  it 
grew-  out  of  an  account  between  merchant  and 
merchant,  their  factors  or  servants.  Toland  v. 
Spragiie,  12  Peters,  300. 

8.  T.  shipped  a  quantity  of  merchandise  by 
P.  to  Gibraltar,  who,  on  arriving  there,  placed 
the  goods  in  the  hands  of  S.,  and  received  ad- 
vances from  S.  upon  them.  In  1825,  S.  sold  the 
goods,  and  transmitted  an  account  sales,  as  of 
the  merchandise  received  from  P.,  to  T.,  who 
received  it  in  September,  18^5,  stating  the  ba- 
lance of  the  proceeds  to  be  two  thousand  five 
hundred  and  seventy-eight  dollars.  T.,  in  1825, 
wrote  to  S.,  directing  him  to  remit  the  amount 
to  him,  deducting  one  thousand  dollars,  which 
had  been  advanced  by  S.,  on  the  goods,  and 
which  had  been  remitted  by  P.  to  T.  S.  refused 
to  make  the  remittance,  alleging  that  P.  was 
largely  indebted  to  him.  No  suit  was  instituted 
by  T.  against  S.,  until  August,  1834.  The  ac- 
count was  a  stated  account;  and  the  statute  of 
limitations  applied  to  it.     Ibid. 

9.  The  mere  rendering  an  account  does  not 
make  it  a  stated  account ;  but  if  the  other  party 
receives  it.  admits  the  correctness  of  the  items, 
claims  the  balance,  or  offers  to  pay  it,  as  it  may 
be  in  his  favour  or  against  him  ;  then  it  becomes 
a  stated  account.  It  is  not  at  all  important  that 
the  account  was  not  made  out  between  the 
plaintiff  and  the  defendant:  the  plaintifl^" having 
received  it,  having  made  no  complaint  as  to  the 
items  or  the  balance ;  but,  on  the  contrary,  hav- 
ing claimed  that  balance,  thereby  adopted  it, 
and  by  his  own  act  treated  it  as  a  stated  account. 
Ibid. 

10.  T.  shipped  merchandise  consigned  to  P. 
as  supercargo ;  P.  put  the  goods  into  the  hands 
of  S.,  a  merchant  of  Gibraltar,  as  the  merchan- 
dise of  T.,  and  received  an  advance  upon  them. 
S.  having  sold  the  merchandise,  rendered  an 
account  of  the  sales,  stating  the  sales  to  have 
been  made  by  order  of  P.,  and  crediting  the 
proceeds  in  account  with  P.  The  account  came 
into  the  hands  of  T.,  in  1825;  and  he  claimed 
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the  balance  of  the  proceeds  from  S.,  (lecluctiiiii 
the  advance  made  by  S.  to  P.,  and  payment  of 
the  same  was  refused  by  P.  Held,  tliat  as  T. 
had  a  rii;ht,  in  1S25.  to  call  on  S.  to  account,  and 
as  no  suit  was  instituted  airainst  S.  until  1.S3I, 
S.  haviiiET  always  denied  liis  liability  to  T.  for 
the  amount  of  the  sales,  fiom  the  time  of  the 
demand  ;  the  statute  of  limitations  was  a  bar  to 
an  action  to  recover  the  amount  from  S.     Ihid. 

11.  A  special  contract  between  the  ship- 
owner and  the  shipper  of  cjoods  to  receive  half 
f>rofits  in  lieu  of  freii^ht  on  the  shipment  for  a 
oreign  voyaire,  is  not  a  case  of  merchants'  ac- 
counts, within  the  exception  of  the  statute  of 
limitations.  Spring  v.  Gray,  5  Mason's  C.  C.  R. 
505. 


MERGER. 


1.  It  is  a  settled  doctrine,  that  the  acceptance 
of  a  negotiable  note  for  an  antecedent  debt,  will 
not  extinguish  the  debt,  unless  it  is  expressly 
agreed  that  it  is  received  as  payment.  Peter  v. 
Beverley,  10  Peters,  532. 

2.  Unity  of  possession  does  not  extinguish  the 
right  to  use  a  water-course  appurtenant  to  a  mill. 
Hazard  v.  Robinson,  3  Mason's  C.  C.  R.  272. 

3.  A  judgment  in  a  state  court  is  conclusive 
in  every  other  slate,  and  extinguishes  the  origi- 
nal ground  of  action.  Green  v.  Sarmiento, 
Peters'  C.  C.  R.  74. 

4.  When  two  or  more  persons  are  liable  for  a 
simple  contract  debt,  a  judgment  obtained  against 
one,  is  an  extinguishment  of  the  claim  on  the 
other  debtors;  in  the  same  manner  as  a  bond 
given  by  one  or  two  persons  for  the  simple  con- 
tract debt,  is  an  extinguishment  of  the  original 
debt.  Willings  et  at.  v.  Consequa,  Peters'  C.  C. 
R.  302. 

5.  A  release  of  one  of  two  joint  obligors,  e.\- 
tinguished  the  obligation,  and  equity  will  not 
relieve  in  such  a  case,  although  it  is  most  appa- 
rent the  extinguishment  was  not  intended  by  the 
parties.     Ibid. 

6.  But  it  is  not  meant  to  concede,  that  when 
two  persons  are  indebted  by  simple  contract,  and 
the  note  of  one  for  the  amount  of  the  debt  is 
taken  by  the  creditor,  it  is  in  all  cases  necessary 
to  the  discharge  of  the  other,  to  prove  an  express 
agreement  to  accept  the  note  in  satisfaction.  The 
agreement  may  be  inferred  from  the  operation 
of  the  new  contract,  or  from  circumstances 
clearly  indicating  that  such  was  the  intention  of 
the  parties.  Harris  ^  Donaldson  v.  Lindsay.  4 
Wash.  C.  C.  R.  271. 

7.  An  action  cannot  be  maintained  on  an  ori- 
ginal contract  for  goods  sold  and  delivered  by  a 
person  who  has  received  a  note  as  a  conditional 
payment,  and  has  passed  away  that  note.  Har- 
ris V.  Johnston,  3  Cranch,  311;  1  Cond.  Rep. 
543. 

8.  A  covenant,  under  seal,  to  come  to  a  settle- 
ment within  a  limited  time,  and  to  pay  the  ba- 
lance which  might  be  found  due,  is  merely  col- 
lateral, and  cannot  be  pleaded  as  an  extinguish- 


ment of  a  simple  contract  debt;  the  period 
within  which  the  settlement  was  to  be  made 
havnig  elapsed  before  the  commenfoment  of  the 
suit,  and  the  plea  not  averring  that  any  such  set- 
ll<'ment  had  been  maiie.  Hails  v.  Peters,  9 
Wheat.  SfH) ;  5  Cond.  Rep.  675. 

y.  A  security,  under  seal,  extinguishes  a  sim- 
ple contract  debt ;  because  it  is  of  a  higher  order 
and  nature.  Bank  of  Columbia  v.  Patlerson''s 
Adni'r,  7  Cranch,  299:  2  Cond.  Rep.  501. 

10.  But  this  effect  has  never  been  allowed  to 
a  sealed  instrument,  which  merely  recognises 
an  existing  debt,  and  provides  a  method  of 
ascertaining  its  amount  and  liquidation.     Ibid. 

11.  The  obligation  of  a  contract  is  not  fulfilled 
by  a  cessio  bonorum.  The  parties  have  not 
merely  in  view  the  property  in  possession,  at  the 
time  the  contract  was  formed,  but  its  obligation 
twtends  to  future  acquisitions.  Sturgcs  v. 
Croivninshield,  4  Wheat.  122;  4  Cond.  Rep. 
409. 

12.  Where  higher  security  is  given  by  the 
debtor,  prima  facie,  the  law  presumes  it  intentled 
as  an  extinguishment  of  the  debt.  Aliter,  where 
it  is  the  bond  of  a  third  person.  United  Stales 
V.  Lyman,  1  Mason's  C.  C.  R.  482. 

13.  If  the  vendor  of  property  accept  of  a  note 
or  bill  in  satisfaction  of  his  debt,  he  cannot  sue 
his  original  debtor,  provided  there  was  no  fraud 
or  unfairness  on  the  part  of  the  vendee.  Parlcet 
V.  The  United  Stales,  Peters'  C.  C.  R.  262. 

14.  If  the  vendor  without  an  agreement  to  re- 
ceive the  note  of  the  vendee  in  payment,  take 
such  note  and  transfer  it,  his  right  of  action  on 
the  contract  of  sale  is  taken  away  as  long  as  the 
note  is  out  of  his  possession  ;  and  he  can  only 
sue  on  the  contract  when  he  gets  back  the  note, 
and  has  it  in  his  power  to  return  it  to  the  vendee. 
Ibid. 

15.  A  bond  given  to  secure  the  payment  of 
duties  on  imported  goods  is  not  an  extinguish- 
ment of  the  debt ;  but  merely  security  for  the 
payment.  United  States  v.  Lyman,  1  IMason's 
C.  C.  R.  482.  United  States  v.  Ashley,  where  it 
was  held,  that  though  both  partners  in  a  firm 
were  bound  on  the  importation  of  goods,  for  the 
duties,  yet  a  bond  given  by  one,  extinguished 
this  obligation,  and  made  it  his  separate  debt. 
Ibid. 

16.  The  reception  of  a  bond  for  duties  on  mer- 
chandise imported,  does  not  extinguish  the  debt 
of  the  importer  to  the  United  Slates  for  the  du- 
ties. Meredith  et  al.  v.  The  United  States,  13 
Peters. 

17.  In  every  case  within  the  act  of  congress 
of  1799;  ch.  128,  sec.  62,  of  the  revenue  collec- 
tion act,  the  bond  for  the  duties  is  required  to  be 
given  by  all  the  persons  who  are  importers:  and 
the  collector  is  not  authorized  to  take  the  sepa- 
rate bond  of  one  of  the  importers,  in  extinguish- 
ment of  the  joint  liability  of  all.     Ibid. 

18.  Where  the  endorsed  notes  of  A  became 
due,  and  were  taken  up  at  the  banks,  and  new 
notes  signeil  by  A  and  B  his  partner,  and  en- 
dorsed, were  received  by  the  banks,  in  their 
stead  :  it  was  held,  that  by  such  substitution  the 
old  notes  were  extinguished.  Evssell  v.  Perkins, 
1  Mason's  C.  C.  R.  368. 
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19.  Taking  of  a  bill  of  exchange  is,  at  most, 
only  prima  facie  evidence  of  a  satisfaction  and 
extinguishment  of  an  antecedent  debt.  Query, 
How  far  even  this  is  to  be  relied  on,  as  a  gene- 
ral presumption  in  foreign  states'?  A  copy  of 
the  protest  for  non-acceptance  need  not  accom- 
pany the  notice  of  dishonour.  It  is  suflicient  to 
produce  it  at  the  time.  Wallace  v.  Agry,  4  JVla- 
son's  C.  C.  R.  386. 

20.  If  the  vendor  of  lands  takes  a  negotiable 
note  from  the  vendee,  endorsed  by  a  third  per- 
son, payable  at  a  future  time  by  instalments, 
this  is  such  a  distinct  security,  as  extinguishes 
the  lien  on  the  land  for  the  purchase  money. 
GUman  v.  Bruwn,  1  Mason's  C.  C.  R.  192. 

21.  The  official  bond  given  by  a  receiver  of 
public  moneys,  does  not  extinguish  the  simple 
contract  debt  arising  from  a  balance  of  account 
due  from  him  to  the  United  States:  if  such  bond 
is  not  given  for  the  balance  due,  it  is  a  collateral 
security  for  the  faithful  performance  of  the  offi- 
cial duties  of  the  officer;  and  an  action  may  be 
brought  for  the  recovery  of  the  balance  on  the 
account,  and  an  action  of  debt  on  the  official 
bond  to  recover  the  penalty  from  the  securities. 
Walton  V.  Tke  United  Stales,  9  Wheat.  651;  5 
Cond.  Rep.  717. 

22.  An  executory  agreement,  without  conside- 
ration, to  receive  a  less  sum  from  the  debtor,  in 
lieu  of  a  larger  debt,  does  not  extinguish,  nor  is 
it  a  satisfaction  of  the  original  debt.  Latapee  v. 
PechoUer,  2  Wash.  C.  C.  R.  180. 

23.  B.  and  L.,  partners  in  trade,  having  im- 
ported goods  from  abroad,  B.  executed  a  bond 
for  the  duties  in  his  separate  name,  and  the  firm 
then  became  insolvent.  Held,  that  though  both 
■were  bound  upon  the  importation  of  the  goods, 
for  the  duties  chargeable  on  ihem,  yet  the  bond 
given  by  one,  extinguished  his  obligation  for  the 
duties,  and  made  it  his  separate  debt.  United 
States  V.  Astley  et  ah,  3  Wash.  C.  C.  R.  508. 

24.  A  promissory  note  given  and  received  for 
and  in  discharge  of  an  open  account  is  a  bar  to 
an  action  upon  the  open  account,  although  the 
note  be  not  paid.  Sheehy  v.  Mandeville  et  al.,  6 
Cranch,  253:  2  Cond.  Rep.  362. 

25.  A  several  suit  and  judgment  against  one 
of  two  joint  makers  of  a  promissory  note,  is  no 
bar  to  a  joint  action  against  both  upon  the  same 
note.     ibid. 

26.  The  whole  of  a  joint  note  is  not  merged 
in  a  judgment  against  one  of  the  makers  on  his 
individual  assumpsit;  but  the  other  may  be 
charged  in  a  subsequent  joint  action  if  he  plead 
severally.     Ibid. 

27.  The  recital  of  a  prior,  in  a  later  agree- 
ment, after  it  has  been  executed,  does  not  extin- 
guish the  former.  Bank  of  Columbia  v.  Patter- 
son's Adm'r.  7  Cranch,  299;  2  Cond.  Rep.  501. 


the  recovery  in  the  ejectment  suit;  although  he 
was  not  a  party  to  that  suit,  and  did  not  take 
upon  himself  the  defence  thereof  upon  the  re- 
cord, but  another  did  as  landlord.  Chirac  v. 
Reinicker,  11  Wheat.  280;  6  Cond.  Rep.  310. 

2.  A  recovery  in  ejectment  is  conclusive  evi- 
dence in  an  action  for  mesne  profits  against  the 
tenant  in  possession,  but  not  in  relation  to  third 
persons.  But  where  the  action  is  brought 
against  the  landlord  in  fact,  the  record  in  the 
ejectment  suit  is  admissible  to  show  the  posses- 
sion of  the  plaintiff  connected  with  his  title ;  al- 
though it  is  not  conclusive  upon  the  defendant 
in  the  same  manner  as  if  he  had  been  a  party 
on  the  record.     Ibid. 

3.  The  act  of  the  legislature  of  New  York,  of 
May  1,  1786.  gave  to  the  purchasers  of  forfeited 
estates  the  like  remedy  in  case  of  eviction,  for 
obtaining  compensation  for  the  value  of  their 
improvements,  as  is  directed  in  the  act  of  the 
12th  of  May,'  1784.  The  latter  act  declares, 
that  the  person  or  persons  having  obtained  judg- 
ment against  such  purchasers,  shall  not  have  any 
writ  of  possession,  nor  obtain  possession  of  such 
lands,  &c.  until  he  shall  have  paid  to  the  pur- 
chaser of  such  lands  or  person  holding  title  un- 
der him,  the  value  of  all  improvements  made 
thereon,  after  the  passing  of  the  act.  Held,  that 
claims  of  compensation  for  improvements  made 
under  the  authority  of  these  ads  of  the  legis- 
lature of  New  York,  are  inconsistent  with  the 
provisions  of  the  treaty  of  peace  with  Great  Bri- 
tain of  1783,  and  should  be  rejected.  Career  v. 
Astor.  4  Peters,  1.  , 

4.  "That  in  all  cases  a  party  is  bound  by  na- 
tural justice  to  pay  for  improvements  on  land, 
made  against  his  will,  or  without  his  consent,  is 
a  proposition  which  the  supreme  court  are  not 
prepared  to  admit."     Ibid. 

5.  The  act  of  the  legislature  of  Vermont, 
which  prohibits  the  recovery  of  mesne  profits  in 
certain  cases,  applies  to  the  claims  to  such  pro- 
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1.  The  action  for  mesne  profits  may  be  main- 
tained against  him  who  was  the  landlord  in  fact, 
who  received  the  rents  and  profits,  and  resisted 
24* 


fits  by  the  plaint'iffs  in  this  suit;  and  the  provi- 
sions of  the  treaty  of  peace  of  1783,  and  those 
of  the  treaty  with  Britain  in  1794,  do  not  inter- 
fere with  the  provisions  of  that  act.  The  law 
has  prescribed  the  restrictions  under  which 
mesne  profits  shall  be  recovered ;  and  these  re- 
strictions are  obligatory  on  the  citizens  of  the 
state.  The  plaintifi's  take  the  benefit  of  the  sta- 
tute remedy  to  recover  their  right  to  the  land; 
and  they  must  take  the  remedy  with  all  the  sta- 
tute restrictions.  Society  for  the  Propagation  of 
the  Gospel,  Ifc.  v.  The  Town  of  Pawlet,  4  Peters, 
480. 

6.  The  action  for  mesne  profits  may  be  main- 
tained against  the  landlord  in  fact,  who  has  been 
in  possession  of  the  land  by  means  of  his  tenants, 
and  who  by  his  acts,  commands,  or  co-operation, 
aids  in  the  expulsion  of  the  plaintifl",  and  in 
withholding  possession  from  him.  Chirac  v .  Rein- 
icker. 11  Wheat.  280;  6  Cond.  Rep.  310. 

7.  The  plaintiff's  in  such  case  are  not  estopped 
by  the  consent  rule  in  the  action  of  ejectment, 
by  which  another  person  was  admitted  to  defend 
the  action  as  the  landlord.     Ibid.        ,       ,   ^      , 

8    In  an  action  for  mesne  profits,  the  delend- 
ant  may  set  oflT  the  value  of  his  improvements, 
2l 
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but  that  value  ought,  in  the  first  instance,  to  be 
deducled  Iroin  the  profits  receiveil  before  tlie 
dale  of  llie  ilemise,  aiul  whii'h  the  plaiiitiii'  is 
piecluiled  from  recovering.  Jlyllon  v.  Brown,  2 
Wash.  C.  C.  K.  165. 

9.  When  ihe  term  of  the  plaintiff  in  ejectment 
expires  before  the  trial,  although  possession  of 
the  property  catniot  be  recovered,  yet  he  may 
proceed  for  damages  for  the  trespass  anil  for  tht; 
mesne  protits.  Lessee  of  Brown  v.  Galloway,  Pe- 
ters' C.  C.  R.  291. 

10.  In  an  action  for  mesne  profits,  the  confes- 
sion of  entry  by  the  defendant  in  the  ejectment, 
is  sutHcienl  to  enable  the  plaintitf  to  recover  j 
aliter.  when  the  jmlgment  in  the  ejectment  was 
recovered  by  ilefault.     Ibid. 

11.  In  an  action  of  ejectment  the  plaintiff  may 
recover  mesne  profits,  if  lie  has  previously  noti- 
fied the  defendant  of  his  intention  to  proceed  for 
them  :  and  thus  prevented  any  surprise.  Lessee 
of  Battin  V.  Bigclow,  Peters'  C.  C.  R.  452. 

12.  The  plaintiff  can  recover  mesne  profits,  in 
the  nature  of  damages,  only  from  the  time  of 
the  ouster  laid  in  the  declaration,  not  having 
provetl  title  prior  thereto.  Ilyllon  v.  Brown,  2 
Wash.  C.  C.  R.  165. 

See  Eject.ment,  A'^ol.  I.,  p.  594. 


MILITIA. 

1.  A  justice  of  the  peace,  in  the  District  of 
Columbia,  is  an  officer  of  the  government  of  the 
United  States,  and  is  exempt  from  militia  duty. 
Wise  V.  Withers,  3  Cranch.  331 ;  1  Cond.  Rep.  552. 

2.  The  court  martial  has  not  exclusive  juris- 
diction of  that  question,  and  its  sentence  is  not 
conclusive.     Ibid. 

3.  Trespass  lies  against  a  collector  of  militia 
fines,  who  distrains  for  a  fine  imposed  by  a  court 
martial,  upon  a  person  not  liable  to  be  enrolled 
in  the  militia;  the  court  martial  having  no  juris- 
diction in  such  cases.     Ibid. 

4.  The  act  of  the  state  of  Pennsylvania  of  28th 
March,  1814.  providing,  by  the  twenty-first  sec- 
tion, that  the  officers  and  privates  of  the  militia 
of  Pennsylvania,  neglecting  or  refusing  to  serve 
when  called  into  actual  service,  in  pursuance  of 
any  order  or  requisition  of  the  president  of  the 
United  States,  shall  be  liable  to  the  penalties 
defined  in  the  act  of  congress  of  28th  February, 
1795,  ch.  277;  or  to  any  penalty  which  may  be 
imposed  since  the  date  of  the  act,  or  which  may 
hereafter  be  prescribed  by  any  law  of  the  United 
States;  and  also  providing  for  the  trial  of  such 
delinquents  by  a  state  court  martial,  and  that  a 
list  of  the  delinquents  fined  by  such  court,  should 
be  furnished  to  the  marshal  of  the  United  States, 
and  also  to  the  comptroller  of  the  treasury  of  the 
United  States,  in  order  that  the  further  proceed- 
ings directed  to  be  had  thereon  by  the  laws  of 
the  United  States  might  be  completed,  is  not 
repugnant  to  thp  laws  and  constitution  of  the 
United  States.  Houston  v.  Moore,  5  Wheat.  1 ;  4 
Cond.  Rep.  590. 

5.  The  act  of  February  28th,  1792.  ch.  277,  to 
provide  for  calling  forth  the  militia  to  execute 
the  laws  of  the  Union,  to  suppress  insurrections 


and  repel  invasions,  is  within  the  constitutional 
authority  of  congress.  Martin  v.Mott,  12  Wheat. 
19  ;  6  Cond.  Rep.  410. 

6.  The  president  is  the  sole  and  exclusive 
judge  whether  the  exigency  lias  arisen,  in  which 
he  is  authorized  to  call  out  the  militia.     Ibid. 

7.  Where  a  parly  justifies,  in  an  action  against 
him,  untler  the  orders  of  the  president  calling 
out  the  militia,  it  is  not  necessary  that  he  should 
aver  in  his  pleadings,  that  the  exigency  had  ac- 
tually occurred ;  it  is  sufficient  that  the  presi- 
dent has  so  decided,  and  has  issued  his  orders; 
and  if  the  fact  of  the  existence  of  the  exigency 
were  averred,  it  might  be  traversed.     Jbid. 

8.  Nor  is  it  necessary  to  set  forth  the  orders 
of  the  president  at  large;  it  is  sufiicient  to  state 
that  the  call  made  by  the  governor  of  the  state 
was  in  obedience  to  the  orders  of  the  president. 
Ibid. 

9.  A  requisition  from  the  president  upon  the 
governor,  is  an  order,  in  legal  intendment.    Ibid. 

10.  A  militiaman  who  refuses  to  obey  the 
order  of  the  president,  calling  him  into  public 
service,  is  liable  to  be  tried  for  the  offence,  un- 
der the  fifth  section  of  the  act  of  1795.     Ibid. 

11.  The  sixty-fourth  of  the  rules  and  articles 
of  war,  enacted  by  the  act  of  April  lOlh,  1806, 
ch.  20,  which  provides  that  general  courts  mar- 
tial may  consist  of  any  number  of  commissioned 
officers,  from  five  to  thirteen  inclusively,  but 
they  shall  not  consist  of  less  than  thirteen  where 
that  number  can  be  convened  without  manifest 
injury  to  the  service,  being  in  a  matter  submitted 
to  his  sound  discretion,  is  conclusive.     Ibid. 

12.  This  article,  however,  is  not  obligatory  in 
cases  where  the  court  martial  is  convened  to 
try  militiamen  who  have  neglected  to  obey  the 
orders  of  the  president,  calling  them  into  public 
service.     Ibid. 

13.  Where  there  is  no  positive  statutory  regu- 
lation as  to  the  number  of  persons  of  whom  the 
court  is  to  be  constituted,  reference  must  be  had 
to  the  general  usage  of  the  military  service,  or 
what  may  be  called  the  customary  military  law. 
Ibid. 

14.  Courts  martial,  when  duly  organized,  are 
bound  to  execute  their  duties,  and  regulate  their 
modes  of  proceeding  by  this  customary  military 
law  in  the  absence  of  positive  enactment.    Ibid. 

15.  In  a  case  out  of  the  operation  of  the  arti- 
cles of  war,  the  sentence  of  a  court  martial, 
which  has  been  approved  by  the  president,  is 
sufficiently  approved.     Ibid. 

16.  A  court  martial  regularly  called  under  the 
act  of  1795,  does  not  expire  with  the  termination 
of  the  war  then  existing,  nor  is  its  jurisdiction  to 
try  offences  in  any  way  dependent  upon  the  fact 
of  war  or  peace.     Ibid. 

17.  Where,  in  an  action  of  replevin,  the  de- 
fendant being  a  deputy  marshal  of  the  United 
States,  avowed  and  justified  the  taking  of  the 
plaintiff's  goods,  by  virtue  of  a  warrant  issued 
to  the  marshal  of  the  district,  to  collect  a  fine 
imposed  by  the  judgment  of  a  court  martial,  de- 
scribed as  a  general  court  martial,  composed  of 
officers  of  the  militia  of  the  state  of  New  York, 
in  the  service  of  the  United  States,  (six  in  num- 
ber, and  naming  them,)  duly  organized  and  con- 
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vened  by  general  orders  issued  pursuant  to  the 
act  of  congress  of  February  28ih,  1795,  ch.  277, 
for  the  trial  of  those  of  the  militia  of  the  state 
of  New  York,  ordered  into  the  service  of  the 
United  Stales,  in  the  third  military  district,  who 
had  refuseti  to  rendezvous  and  enter  into  the 
service  of  the  United  States,  in  obedience  to  the 
order  of  the  commander-in-chief  of  the  slate  of 
New  York,  of  the  4th  and  29th  of  August,  1814, 
issued  in  compliance  with  the  requisition  of  the 
president,  matle  in  pursuance  of  the  same  act 
of  congress,  and  alleging  that  the  plaintiff  being 
a  private  in  the  militia,  neglected  and  refused 
to  rendezvous,  &c.,  and  was  regularly  tried  by 
the  said  general  court  martial,  and  duly  con- 
victed of  the  said  delinquency:  Held,  that  the 
avowry  was  good.     Ibid. 

18.  Alien  enemies,  who  had  enrolled  them- 
selves as  volunteers,  and  had  been  accepted  by 
the  President,  under  the  act  of  February  6th, 
1812,  ch.  344,  are  not  entitled  to  a  discharge  on 
the  ground  of  such  alienage  ;  there  being  no  law 
enjoining  the  President  from  accepting  their 
servicjes.  Wilson  et  al.  v.  Izard  et  al.,  Paine's 
C.  C.  R.  68. 

19.  It  seems  that  the  President  had  a  right  to 
accept  volunteers  to  serve  at  a  particular  post, 
as  well  as  for  general  service  •  the  act  being 
silent  on  the  subject :  at  any  rate,  he  hail  a  dis- 
cretion on  the  subject,  not  to  be  controlled  by  a 
court  of  justice.     Ibid. 

20.  The  insertion  in  the  enrolment,  of  the  offi- 
cer's name,  under  whom  the  volunteers  were  to 
serve,  was  meant  merely  to  ascertain  the  post 
where  they  were  to  serve,  by  designating  its 
commander;  and  not  to  attach  them  to  his  per- 
sonal command,  so  that  he  could  not  be  changed. 
Ibid. 


MILLS. 


1.  A  devise  of  a  mill,  with  appurtenances, 
conveys  not  the  buildings  merely,  but  the  land 
under  and  adjoining,  which  is  necessary  to  the 
use  of  the  mill,  and  is  used  with  it.  Whitney 
V.  Olneij,  3  Mason's  C.  C.  R.  280. 

2.  A  owns  an  upper  mill,  and  B  a  lower  mill, 
on  the  same  stream,  with  a  dam  of  a  height 
which  obstructs  the  free  use  of  the  upper  mill. 
B  lowers  his  dam  two  feet,  and  allows  it  to 
remain  in  that  state  for  thirty-eight  years,  and 
during  that  period  the  upper  mill  is  free  of  ob- 
struction. B  then  sells  the  lower  mill  to  A,  who, 
afterwards  sells  it  to  C.  Held,  that  by  the  lapse 
of  time  and  unity  of  possession,  the  privilege  of 
raising  the  dam  of  the  lower  mill  two  feet  was 
gone  ;  and  that  the  upper  mill  had  a  right  to  use 
the  water  without  back-flowing.  Hazard  v.  Ro- 
binson, 3  Mason's  C.  C.  R.  272. 

3.  A  mill-owner,  as  such,  has  no  right  to  the 
water  of  a  river  beyond  what  has  been  legally 
appropriated  to  his  mill  by  title  or  long  user. 
The  riparian  proprietors  have  a  title  to  all  the 
water  not  so  appropriated.  Tyler  v.  Wilkinson, 
4  Mason's  C.  C.  R.  397. 

4.  Until  the  statute  of  Massachusetts  of  1818, 


ch.  15,  there  was  no  legal  means  of  levying  an 
execution  on  an  undivided  part  of  a  mill,  and  its 
appurtenances,  where  the  e.xecution  debtor  was 
the  owner  of  the  entirety  of  the  mill,  although  a 
mill  privilege  is  incapable  of  severance.  The 
prior  statute  did  not  reach  the  case.  Gordon  v. 
Lewis,  1  Sumner's  C.  C.  R.  525. 

5.  A  bill  in  equity,  after  a  decree  in  certain 
cases,  may  be  retained  for  future  pioceedings  ; 
but  in  the  case  of  an  alleged  violation  of  a  water 
privilege  it  will  not  be  retained,  in  order  to  give 
the  plaintiff  an  opportunity,  by  new  trials  and 
proofs,  to  establish  the  fact,  that  a  further  low- 
ering of  the  dam  of  the  mill  of  the  defendants, 
is  necessary  to  the  protection  of  their  rights. 
Mann  v.  Wilkinson,  2  Sumner's  C.  C.  R.  273. 


MINORS. 


1.  Congress  have  a  constitutional  right  to  en- 
list minors  in  the  navy  or  army,  without  the 
consent  of  their  parents.  United  States  v.  Bain- 
bridge,  1  Mason's  C.  C.  R.  71. 

2.  Under  the  navy  acts,  the  consent  of  the 
father  is  not  necessary  to  the  valid  enlistment 
of  boys  in  the  service.     Ibid. 

3.  A  father  may  maintain  a  suit  in  the  admi- 
ralty for  the  tortious  abduction  of  his  minor  son, 
on  a  voyage  on  the  high  seas,  in  the  nature  of  an 
action  per  quod  servitum  amisit,  for  it  is  a  con- 
tinuing tort.  Plummer  v.  Webb,  4  Mason's  C.  C, 
R.  380.  , 

4.  A  father  is  entitled  to  the  services  of  his 
minor  children;  and  he  may  sue  in  the  admi- 
ralty for  wages  earned  by  such  children  by  mari- 
time service.     Ibid. 

5.  It  is  the  duty  of  courts  to  protect  the  in- 
terest of  minors.  Coulson  v.  Walker.  9  Peters, 
62. 

6.  To  assume  as  a  matter  of  law  that  a  volun- 
tary and  deliberate  recognition  by  a  party  after 
he  came  of  age,  of  an  actual  conveyance  of  his 
right  made  during  nonage,  amounts  to  a  con- 
firmation of  such  conveyance  ;  or  to  assume  that 
a  mere  acquiescence  for  seveial  months  in  the 
same  conveyance,  after  he  came  of  age,  is  also 
a  confirmation  of  the  act,  is  not  maintainable. 
The  mere  re«)gnition  of  the  fact  that  the  con- 
veyance has  been  made,  is  not,  per  se,  proof  of 
the  confirmation  of  it.  Lessee  of  Tucker  et  al.  v. 
Moreland,  10  Peters,  59. 

7.  It  is  apparent,  on  the  English  authorities 
that,  however  true  it  may  be,  an  infant  may 
bind  himself  by  deed  in  certain  cases,  and  that 
in  consequence  of  the  solemnity  of  the  instru- 
ment, it  is  voidable  only  and  not  void.  Yet  the 
instrument,  however  solemn,  is  held  to  be  void, 
if  upon  its  face  it  is  prejudicial  to  the  infant. 
Ibid. 

8.  There  is  no  doubt  that  an  infant  may  avoid 
his  act,  deed,  or  contract,  by  different  means, 
according  to  the  nature  of  the  act,  or  the  circurn- 
stances  of  the  case.  He  may  sometimes  avoid 
it  by  matters  in  pais,  as  in  the  case  of  a  feoff- 
ment and  entry,  if  his  entry  is  not  tolled  ;  some- 
times by  plea,  as  where  he  is  sued  upon  his  bond 
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or  otiiei  contract ;  sometimes  by  suit,  as  where 
he  liiKit.'irms  a  contract,  made  for  the  sale  of  hi.s 
chalttl:*,  aiul  sues  for  the  chattels;  sometimes  by 
a  writ  of  error,  as  when  he  has  levied  a  line  during 
his  nonaae ;  sometimes  by  a  writ  of  audita  querela, 
as  where  he  lias  acknowledged  a  recognizance  or 
statote  slaple.  or  merchant ;  sometimes,  as  in  the 
case  of  alienation  of  his  estate,  by  writ  of  entry 
dum  fuit  infra  ojtatem,  after  his  arrival  at  ase. 
Ibid. 

9.  Where  the  act  of  an  infant  is  by  matter  of 
record,  he  must  avoid  it  by  some  act  of  record, 
as  by  writ  of  error,  or  by  audita  querela,  during 
his  minority.  But  if  the  act  of  the  infant  is  a 
matter  in  pais  it  may  be  avoided  by  an  act  in  pais 
of  equal  solemnity,  or  notoriety  ;  and  this,  ac- 
cortUng  to  some  authorities,  during  his  nonage, 
or  afterwards;  and  according  to  others,  at  all 
events,  after  his  arrival  at  age.     Ibid. 

10.  In  many  cases,  the  disaffirmance  of  a 
deed  made  during  infancy  is  a  fraud  on  the  other 
party.  But  this  has  never  been  held  to  be  suf- 
ficient to  avoid  the  disaffirmance  ;  for  it  would 
otherwise  take  away  the  very  protection  which 
the  law  intends  to  throw  around  the  infant,  to 
guard  him  from  the  effects  of  his  folly  and  rash- 
ness.    Ibid. 

11.  By  the  common  law,  the  father  has  a  right 
to  the  custody  of  his  children  during  infancy. 
In  whatever  principle  this  right  is  founded, 
■whether  it  results  iVom  the  very  nature  of  pa- 
rental duties,  or  from  that  authority  which  de- 
volves upon  him  by  reason  of  the  guardianship 
by  nature  or  nurture,  technically  speaking,  its 
existence  cannot  now  be  brought  into  coritro- 
versy.  This  right  is  however  not  unlimited,  for 
whenever  it  is  abused  by  improper  conduct  on 
the  part  of  the  parent,  courts  of  law  will  restrain 
him  in  its  exercise,  and  even  take  the  custody 
permanently  from  him.  By  the  common  law, 
also,  the  father  is  entitled  to  the  benefits  of  his 
children's  labour,  while  they  live  with  him,  and 
are  maintained  by  him.  United  States  v.  Bain- 
bridge,  1  jNIason's  C.  C.  R.  78. 

12.  The  custody  of  minors  is  given  to  their 
parents  for  their  maintenance,  protection  and 
education  ;  and  if  the  parent,  overlooking  all 
these  objects,  should,  to  answer  his  own  merce- 
nary views,  or  to  gratify  his  unworthy  passions, 
bind  his  child  as  an  apprentice  upon  terms  evi- 
dently injurious  to  his  interest,  or  to  a  trade  and 
occupation  which  would  degrade  him  from  the 
rank  and  character  to  which  his  condition  and 
circumstances  might  fairly  entitle  him,  it  would 
be  extremely  difficult  to  support  the  legality  of 
such  a  contract.     Ibid. 

13.  It  cannot  be  doubted,  that  the  power  to 
enlist  minors  into  the  naval  service,  is  included 
within  the  powers  delegated  to  congress,  by  the 
constitution ;  and  the  exercise  of  it  is  justified 
by  the  soundest  principles  of  national  policy. 
Ibid.  80.  ^       ^ 

14.  Whenever  a  statute  has  authorized  a  con- 
tract for  the  public  service,  which  from  its  na- 
ture or  objects  is  evidently  to  be  performed  by 
infants,  such  a  contract  must,  in  point  of  law,  be 
deemed  for  their  benefit,  so  that,  when  bona  iide 


made,  it  is  neither  void  or  voidable,  but  is  strictly 
obligatory  upon  them.     Ibid.  83. 

15.  Upon  a  habeas  corpus  to  restore  an  infant 
to  the  custody  of  the  parent,  the  court  will  look 
into  all  (he  facts  slated  in  Ihv.  relurn.  and  will 
not  discharge  tlu^  ilefendant,  simjily  because  ho 
declares  the  infant  not  to  be  in  his  possession, 
power  or  custody,  if  the  conscience  of  the  court 
is  not  satisfied  that  all  the  material  facts  are  dis- 
closed. United  States  v.  Green,  3  Mason's  C.  C. 
R.  482. 

16.  The  cases  of  infant  children,  not  other- 
wise provided  for,  and  of  adopted  children,  un- 
der age,  are  exceptions  to  the  general  rule,  that 
interest  commences  on  a  pecuniary  legacy  at  the 
expiration  of  one  year  from  the  decease  of  the 
testator.  Sullivan  v.  Winthrop,  1  Sumner's  C.  C. 
R.  1. 

17.  Contracts  respecting  the  lands  of  infants, 
entered  into  between  the  mother  as  guardian  of 
the  infant.s,  and  a  third  party,  though  absolutely 
void  at  law,  will  yet  be  sustained  in  equity,  to 
the  e.xtent,  and  to  that  extent  only,  of  the  equity 
they  give  for  a  liberal  remuneration  for  services 
performed.  Teakle  v.  Bailey,  2  Brockeiib.  C.  C. 
R.43. 

18.  An  infant  is  liable  in  trover,  although  the 
goods  were  delivered  to  him  under  contract,  and 
although  they  were  not  actuall)'  converted  to  his 
own  use.  Conversion  is  in  its  nature  a  tort,  and 
is  within  that  class  of  cases  for  which  infancy 
will  not  aflbrd  protection.  Vasse  v.  Smith,  6 
Cranch,  226;  2  Cond.  Rep.  353. 

19.  In  all  suits  brought  against  infants,  whom 
the  law  suppo.=es  to  be  incapable  of  understand- 
ing and  managing  their  own  affair.s,  the  duty  of 
watching  over  their  interest  devolves,  in  a  con- 
siderable degree,  upon  the  court.  They  defend 
by  guardian  to  be  appointed  by  the  court,  who 
is  usually  the  nearest  relation  not  concerned,  in 
point  of  interest,  in  the  matter  in  question.  It 
is  not  error,  but  is  calculated  to  awaken  atten- 
tion, that,  in  this  case,  though  the  infants,  as  the 
record  shows,  had  parents  living,  a  person,  not 
appearing  from  his  name,  or  shown  on  the  re- 
cord, to  be  connected  with  them,  was  appointed 
their  guardian,  ad  litem.  Bank  of  the  U.  States 
V.  Ritchie,  8  Peters,  128. 

20.  The  privilege  of  avoiding  his  acts  or  con- 
tracts where  they  are  voidable,  is  personal  to 
the  infant,  and  which  no  one  can  exercise  for 
him.  United  States  v.  Bainbridge,  1  Mason's  C. 
C. R.  78. 

21.  Under  the  navy  acts,  the  consent  of  the 
father  is  not  necessary  to  the  valid  enlistment 
of  minors  in  the  naval  service  of  the  United 
States.     Ibid. 


MISNOMER. 

1.  In  an  action  where  the  declaration  stated 
that  E.  Broivn  was  attached  to  answer:  and  pro- 
ceeded to  allege  the  drawing  of  a  bill  of  ex- 
change by  Elisha  Broivn :  evidence  of  a  bill  of 
exchange  drawn  by  Elijah  Brown  was  refused. 
Craig  V.  Brown,  Peters'  C.  C.  R.  139. 
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2.  Where  Iwo  names  have  the  same  original 
derivation,  or  where  one  is  an  abbreviation  or 
corruption  of  the  other,  but  both  are  taken  pro- 
miscuously, and  according  to  common  use  to  be 
the  same,  though  differing  in  sound,  the  use  of 
the  one  for  the  other  is  not  a  material  misnomer. 
If  the  name  be  wholly  mistaken,  and  repugnant 
to  truth,  the  misnomer  is  fatal.  Lessee  of  Gor- 
don V.  Hallidaij,  1  Wash.  C.  C.  R.  285. 

3.  Where  a  person  called  "Lebrun,"  and 
"  Lebring  "  was  on  board  a  vessel  as  a  seaman, 
and  no  person  was  among  the  crew  of  the  name 
of  '-Lebering"  the  court  gave  to  the  adminis- 
trator of  Lebering  the  wages  due  for  the  services 
of  the  person  so  designated.  Kelland  v.  The 
Administrator  of  Lebering,    2  Wash.  C.  C.    R. 

201. 

4.  A  mere  misnomer  is  not  sufficient  to  ex- 
clude the  record  of  such  a  judgment  from  being 
given  in  evidence,  if  in  point  of  fact  the  party 
appeared  by  a  wrong  name,  and  instead  of  plead- 
ing the  misnomer,  went  to  issue  on  other  points, 
and  judgment  was  given  against  him.  Slevelie 
V.  Joseph  Read,  2  Wash.  C.  C.  R.  274. 

5.  An  averment  in  the  action  on  the  judgment, 
that  he  is  the  same  person,  if  made  out  by  proof, 
will  fix  the  liability  of  the  defendant  for  the 
judgment.     Ibid. 

6.  Where  a  defendant  is  sued  by  a  wrong 
name,  he  may  plead  it  in  abatement;  but  if  he 
gives  bail  by  his  right  name  and  pleads  to  the 
action,  he  cannot  avail  himself  of  the  mistake 
in  arrest  of  judgment.  Scull  v.  Briddle,  2  Wash. 
C.  C.  R.  200. 

7.  A  commission  issued  in  the  name  of  Richard 
M.  Meade,  the  name  of  the  plaintiff  being 
Richard  W.  Meade.  This  is  a  clerical  error  in 
making  out  the  commission,  and  does  not  affect 
its  execution.     Keene  v.  Meade,  3  Peters,  6. 

8.  It  may  well  be  questioned  whether  the 
middle  letter  of  a  name  forms  any  part  of  the 
christian  name  of  a  party.  It  is  said  the  law 
knows  only  of  one  christian  name ;  and  there 
are  adjudged  cases  strongly  countenancing,  if 
not  fully  establishing,  that  the  entire  omission  of 
a  middle  letter  is  not  a  misnomer  or  variance. 
Ibid.  7. 

9.  The  misnomer  of  a  county,  in  a  patent  for 
land,  will  not  vacate  the  patent.  It  will  admit 
of  explanation,  and  if  explanation  can  be  re- 
ceived, the  patent  in  which  the  misnomer  is 
found,  is  not  absolutely  void.  Lessee  of  Stringer 
v.  Lessee  of  Young,  3  Peters,  344. 

10.  The  law  knows  of  but  one  christian  name, 
and  the  omission  or  insertion  of  the  middle  name, 
or  of  the  initial  letter  of  that  name,  is  immate- 
rial; and  it  is  competent  for  the  party  to  show 
that  he  is  known  as  well  without  as  with  the 
middle  name.  Games  et  al.  v.  Dumi's  Lessee,  14 
Peters.  322. 


MISPRISION. 

1.  In  the  circuit  court  of  Virginia,  an  action 
of  debt  was  brought  on  a  bond,  and  the  verdict 
of  the  jury  was  for  the  penalty  to  be  discharged 


by  the  payment  of  the  sum  expressed  in  the 
condition,  with  interest,  until  paid  ;  but  by  the 
error  of  the  clerk  of  the  court  for  the  smaller 
sum  as  damages,  without  interest;  and  the  judg- 
ment was  entered  for  the  penalty  to  be  dis- 
charged by  those  damages,  without  interest.  It 
seems,  that  for  this  misprision  the  judgment 
might  be  reversed  by  the  circuit  court,  by  writ 
of  error,  coram  vobis.  Alston  v.  Manford.  1 
Brockenb.  C.  C.  R.  266. 

2.  The  plaintiff's  counsel  filed  a  memorandum 
with  the  clerk  of  the  court ;  and  in  fiilnig  up  the 
writ,  the  clerk  mistook  the  name  of  one  of  the 
plaintiffs.  The  clerk  also  drew  the  declaration, 
in  which  the  same  mistake  occurred.  Upon  a 
motion  to  amend  the  pleadings,  it  was  hekl :  1. 
That  the  memorandum  of  counsel  was  a  docu- 
ment by  which  the  error  might  be  amended  on 
the  ground  of  clerical  misprision.  2.  That  the 
error  in  the  declaration  might  be  amended,  but 
not  on  the  ground  of  clerical  misprision.  It  is 
not  a  part  of  the  duty  of  the  clerk  of  the  court 
to  prepare  the  declaration  for  counsel.  In  such 
a  case  the  clerk  must  be  regarded  as  the  agent 
of  the  attorney,  and  the  declaration  is  to  be 
treated  as  if  it  were  drawn  and  filed  by  the  at- 
torney himself.  Therefore,  though  the  court 
should  give  leave  to  amend  the  declaration  ; 
when  amended,  it  should  be  considered  as  a  new 
declaration  ;  and  the  defendant  should  be  per 
milled  to  plead  de  novo.  Furniss  et  al.  v.  Ellis 
et  al,  2  Brockenb.  C.  C.  R.  14. 

3.  A  commission  was  issued  in  the  name  of 
Richard  M.  Meade  ;  th^name  of  the  party  was 
Richard  IF.  Meade.  This  is  a  clerical  error, 
aud  does  not  affect  the  execution  of  the  com- 
mission.    Keene  v.  Meade,  3  Peters.  6. 

4.  Where  by  a  misprision  of  the  clerk  of  the 
circuit  court,  a  judgment  in  a  case  brought  up 
by  a  writ  of  error,  had  not  been  entered  accord- 
ing to  the  declaration,  the  supreme  court  allowed 
an  amendment  to  be  made  by  the  entry  of  the 
judgment,  without  awarding  a  certiorari  to  the 
circuit  court.  This  was  done  in  a  case  which 
had  been  brought  up  by  a  writ  of  error  to  the 
previous  term  of  the  court.  Woodward  ct  al. 
V.  Browne  et  al.,  13  Peters,  1. 


MISTAKE. 


1.  If  a  party  takes  a  security  for  money  which 
is  merely  personal,  instead  of  taking  a  mortgage 
on  property,  under  a  mistake  of  law  by  all  par- 
ties, that  the  former  was  as  safe  as  the  latter,  a 
court  of  equity  will  not  relieve  the  party  who 
took  such  security,  and  substitute  for  it  a  lien  or 
mortgage  on  the  property.  Hunt  v.  Rousraanier, 
2  Mason's  C.  C.  R.  342. 

2.  Where  a  bottomry  bond  is  given  upon 
vessel  and  freight,  it  bintis  them  only,  and  not 
the  cargo;  although  in  a  recital  in  the  bond  it  is 
stated  that  the  master  was  obliged  by  necessity 
to  take  the  sum  loaned  on  the  vessel,  her  cargo 
and  freight.  If  the  omission  were  by  mistake, 
and  so  stated  in  the  libel,  it  might  be  reformed. 
The  Schooner  Zephyr,  3  Mason's  C.  C.  R.  341. 
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3.  A  court  of  equity  will  not  enforce  a  lien  or  |  10.  The  execution  of  instruments,  fairly  and 
security  for  a  tiebt,  where  the  lien  or  security  [  legally  entered  into,  is  one  of  the  peculiar 
has  failed  by  mistake  of  law.  against  the  general  branches  of  equity  jurisdiction  ;  and  a  court  of 
creditors  of  an  insolvent's  estate.  Nor  will  it  j  etjuilv  will  compel  a  delinqueiit  party  to  per- 
direct  a  new  security  to  be  given,  where  an  old  1  form  his  agreement,  according  to  the  terms  of  if, 
one  chosen  by  the  parties  has,  by  mistake  of  ;  and  to  the  manifest  intention  of  the  parlies.  So, 
law,  become   a   nullity.     Hunt  v.  iioH.smam'cr,    if  the  mistake  e.visl,  not  in  the  instrument,  which 


3  Mason's  C.  C.  R.  294 

4.  Mistakes  and  fraud  are  equally  relievable 
in  equity.  Duiihip  v.  Stclson,  4  5lason's  C.  C.  U. 
349. 

5.  If  the  underwriter  has  been  misled  in  a 
matter  material  to  the  risk,  by  supposing  the 
terms  of  the  representation  used  in  the  sense  of 
the  place  where  the  application  was  made,  and 
if  the  policy  was  underwritten  by  mistake 
founded  on  such  supposition,  and  the  owner  who 
procured  the  insurance  intended  to  use  the 
terms  in  a  different  sense ;  then  the  policy  is 
void,  as  founded  in  mutual  mistake.  Hazard  v. 
The  New  England  Marine  Ins.  Co.,  1  Sumner's 
C.  C.  R.  218. 

6.  The  plaintiff  having  a  large  claim  against 
the  government  of  Portugal,  appointed  the  de- 
fendant his  attorney,  ''  witli  power  irrevocable," 
to  demaml  and  recover  the  same,  and  on  the  27th 
January,  1832,  entered  into  an  agreement  with 
him  to  allow  him  a  large  sum  as  commissions, 
on  his  agreeing  to  use  his  utmost  efforts  for  the 
recovery  thereof.  At  the  time  this  agreement 
was  made,  though  wholly  unknown  to  both  par- 
ties, the  government  of  Portugal,  by  a  treaty- 
stipulation,  dateil  l!)lh  January,  1832.  had  al- 
lowed and  liquidated  the  i)lainliff's  claim,  so 
that  nothing  further  remained  to  be  done  in  the 
premises.  Held,  that  this  was  a  case  of  mutual 
mistake,  going  to  the  substance  of  the  contract, 
and  making  it  void  or  voidable  in  equity,  and  a 
decree  was  made  by  the  circuit  court  of  Rhode 
Island,  that  the  agreement  should  be  delivered 
up  and  cancelled,  and  that  a  perpetual  injunc- 
tion should  issue  to  prohibit  the  defendant  from 
asserting  any  title  at  law  or  in  equity,  under  the 
same.  In  such  a  case,  nothing  but  a  clear  rati- 
fication of  the  agreement,  after  a  full  knowledge 
of  all  the  circumstances,  would  sive  it  validity. 
Hammond  v.  Allen,  2  Sumner's  C.  C.  R.  387. 

7.  A  mistake  of  facts,  going  to  the  essence  of 
the  contract,  avoids  it.     Ibid. 

8.  Where  a  deed  of  trust  is  e.vecuted  by  a 
debtor  to  secure  a  debt  due  to  A.  but  by  mistake 
the  name  of  B  is  inserted,  and  A  files  a  bill 
praying  for  relief,  &c. ;  a  court  of  equity,  if  the 
mistake  is  clearly  established,  will  decree  the 
money  to  be  paid  in  the  first  instance  to  A,  who 
is  really  and  ultimately  entitled  to  it.  M'Call 
et  al.  V.  Harrison,  1  Rrockenb.  C.  C.  R.  126. 

9.  It  is  a  principle  of  equit}-,  that,  when  an 
instrument  is  drawn  and  ex'ecuted,  which  pro- 
fesses or  is  intended,  to  carry  into  e.\ecution  an 
agreement,  whether  in  writing  or  by  parol,  pre- 
viously entered  into  :  but  which,  by  mistake  of 
the  draftsman  either  in  fact  or  in  law,  does  not 
fulfil,  or  which  violates  the  manifest  intention 
of  the  parties  to  the  agreement ;  equity  will  cor- 
rect the  m  stake,  so  as  to  produce  a  conformity  of 
the  instrument  to  the  agreement.  Hunt  v.  Rous- 
manier^s  AdtnW,  1  Peters,  13. 


IS  mteniled  to  give  effect  to  the  agreement,  but 
in  the  a<.';reement  itself,  and  is  clearly  proved  to 
have  been  the  result  of  ignorance  of  some  mate- 
rial fact  ;  a  court  of  etpiiiy  will,  in  general,  grant 
relief,  according  to  the  nature  of  the  particular 
case  in  which  it  is  sought.     Ibid. 

11.  If  an  agreement  was  not  founded  on  a 
mistake  of  a  material  fact,  and  if  it  was  ex- 
ecuted in  strict  conformity  with  itself,  it  would 
be  unprecedented  for  a  court  of  equity  to  decree 
another  .security  to  be  given,  different  from  that 
which  had  been  agreed  upon  ;  or  to  treat  the 
case  as  if  such  other  security  had,  in  fact,  been 
agreed  upon  and  executed.     Ibid.  14. 

12.  Courts  of  equity  may  compel  parties  to 
execute  their  agreements,  but  they  have  no 
power  to  make  agreements  for  them.  The  death 
of  one  of  tlie  parties,  and  the  consequent  ineffi- 
ciency of  a  security  selected  and  intended  to  be 
valid  and  complete,  but  which  was  not  so,  will 
not  give  the  right  of  interference.     Ibid. 

13.  A  mistake  arising  from  ignorance  of  law, 
is  not  a  ground  for  reforming  a  deed  founded  on 
such  mistake;  except  in  some  few  cases,  and 
those  of  peculiar  characters.       Ibid.  1.5. 

14.  If  the  obligee  of  a  joint  bond,  by  two  or 
more,  agree  with  one  obligor  to  release  him,  and 
do  so,  and  all  the  obligors  are  thereby  discharged 
at  law.  equity  will  not  afford  relief  against  the 
legal  consequences;  although  the  release  was 
given  under  a  manifest  misapprehetision  of  the 
legal  effect  of  it,  in  relation  to  the  obligors. 
Ibul.  16. 

1.5.  It  seems,  that  there  may  be  cases  iii 
which  a  court  of  equity  will  relieve  against  a 
plain  mistake,  arising  from  ignorance  of  law. 
But  where  parties  upon  deliberation  and  advice, 
reject  one  species  of  security,  and  agree  to  select 
another,  under  a  misapprehension  of  the  law  as 
.to  the  nature  of  the  security  thus  selected  ;  a 
court  of  equity  will  not,  on  the  ground  of  mis- 
apprehension, and  the  insufficiency  of  the  se- 
curity, in  consequence  of  a  subsequent  event  not 
foreseen,  direct  a  security,  of  a  different  cha- 
racter, to  be  given,  or  decree  that  to  be  done, 
which  the  parties  suppose  would  have  been 
effected  by  the  ins^trument,  which  was  finally 
agreed  upon.  The  court  would  be  much  less 
disposed  to  interfere  in  such  a  case,  in  favour  of 
a  particular  creditor,  against  the  general  creditors 
of  an  insolvent  estate.     Ibid.   17. 

16.  Acts  done  through  mistake  by  principal  or 
agent  not  binding.  Lessee  of  Harmer^s  Heirs  v. 
Moore  and  Gwynne,  1  M-Lean's  C.  C.  R.  49. 


MISSISSIPPI  LAND  TITLES. 

1.  Under  the  act  of  congress  of  March  3d, 
1803,  entitled  "an  act  regulating  the  grants  of 
land,  and  providing  for  the  disposal  of  the  lands 
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of  the  United  Slates,  south  of  the  state  of  Ten- 
nessee," such  lands  only  were  authorized  to  be 
offered  for  sale,  as  had  not  been  appropriated  by 
the  previous  sections  of  the  law,  and  certificates 
granted  by  the  commisf-ioners  in  pursuance 
thereof.  A  right,  therefore,  to  a  particular  tract 
of  land,  derived  from  a  donation  certificate  given 
under  that  law,  is  superior  to  the  title  of  anyone 
who  purchased  the  same  land  at  the  public  sales, 
unless  there  is  some  fatal  infirmity  in  the  certifi- 
cate, which  renders  it  void.  Ross  v.  Barland  et 
id.,  1  Peters,  666. 

2.  The  act  of  congress  requires  no  precise 
form  for  the  donation  certificate.  It  is  sufficient 
if  the  proofs  be  exhibited  to  the  court  of  com- 
missioners, to  satisfy  them  of  the  facts  entitling 
the  party  to  the  certificate.  It  is  sufficient  if  the 
consideration,  to  wit,  the  occupancj-,  and  the 
quantity  granted,  appears,  nothing  more  is  ne- 
cessary to  certify  to  the  government  the  party's 
right,  or  to  enable  him,  after  it  is  surveyed  by 
the  proper  officer,  to  obtain  a  patent.     Ibid. 

3.  The  second  section  of  the  act  of  congress, 
of  March  3d,  1803,  was  intended  to  confer  a 
bounty  on  a  immerous  class  of  individuals;  and 
in  construing  the  ambiguous  words  of  the  sec- 
tion, it  is  the  duty  of  the  court  to  adopt  that  con- 
struction which  will  best  eftect  the  liberal  inten- 
tions of  the  legislature.     Ibid.  667. 

4.  The  time  when  the  territory  over  which 
this  law  operated  was  evacuated  by  the  Spanish 
troops,  was  very  important,  as  the  law  was  in- 
tended to  provide  for  those  who  were  actually  at 
that  time  inhabitants  of.  and  cultivated  the  soil 
within  it ;  but  whether  it  was  in  1797.  or  1798, 
was  comparatively  unimportant.  The  decision 
of  the  commissioners  upon  the  period  when  the 
evacuation  took  place,  is  sufficient ;  and  the 
court  are  disposed  to  adopt  the  construction  of 
the  act,  given  by  the  commissioners,  west  of  Pearl 
river,  that  the  evacuation  took  place  on  the  30th 
of  March,  1798,  by  which  persons  coming  within 
the  objects  of  the  section  were  entitled  to  dona- 
tion certificates.     Ibid. 

5.  Congress  have  treated  as  erroneous  the  con- 
struction given  to  the  law  by  the  commissioners 
to  settle  claims  to  land  east  of  Pearl  river,  who 
have  decided,  that  only  those  who  were  settled 
on  the  lands  within  the  territory  in  the  year  1797, 
were  entitled  to  donation  certificates,  and  who 
had  granted  to  others  pre-emption  certificates. 
Ibid.  668. 

6.  The  commissioners  appointed  under  the 
act  of  congress  relative  to  claims  to  lands  of  the 
United  States,  south  of  the  state  of  Tennessee, 
were  authorized  to  hear  evidence  as  to  the  time 
of  the  actual  evacuation  of  the  territory  by  the 
Spanish  troops :  and  to  decide  upon  the  fact. 
The  law  gave  them  power  to  hear  and  decide 
all  matters  respecting  such  claims,  and  to  deter- 
mine thereon,  according  to  justice  and  equity; 
and  declared  their  deliberations  should  be  final. 
The  court  are  bound  to  presume  that  every  fact 
necessary  to  warrant  the  certificate,  in  the  terms 
of  it,  was  proved  before  the  commissioners;  and 
that,  consequently,  it  was  shown  to  them,  that 
the  final  evacuation  of  the  territory  by  the  Spa- 


nish troops,  took  place  on  the  30th  of  March, 
1798.     Ibid. 
See  Lands. — Public  Lands. 


MISSOURI  LAND  TITLES. 

1.  The  state  of  Missouri  was  formerly  part  of 
the  territory,  first  of  Fiance,  ne.xt  of  Spain,  then 
of  France,  who  ceded  it  to  the  United  States  by 
the  treaty  of  1803,  in  full  propriety,  sovereignty, 
and  dominion,  as  she  had  acquired  and  held  it; 
by  which  this  government  put  itself  in  place  of 
the  former  sovereigns,  and  became  invested 
with  all  their  rights,  subject  to  their  concomi- 
tant obligations  to  the  inhabitants.  Both  were 
regulated  by  the  law  of  nations,  according  to 
which  the  rights  of  property  are  protected,  even 
in  the  case  of  a  conquered  country;  and  held 
sacred  and  inviolable  when  it  is  ceded  by  treaty, 
with  or  without  any  stipulation  to  such  effect; 
and  the  laws,  whether  in  writing,  or  evidenced 
by  the  usage  and  customs  of  the  conquered  or 
ceded  couiUry,  continue  in  force,  until  altered 
by  the  new  sovereign.  Strother  v.  Lucas,  12  Pe- 
ters, 410. 

2.  No  principle  can  be  better  established  by 
the  authority  of  the  supreme  court,  than  "  that 
the  acts  of  an  officer,  to  whom  a  public  duty  is 
assigned  by  his  king,  within  the  sphere  of  that 
duty,  are  prima  facie  taken  to  be  within  his 
power."  The  priiiciples  on  which  it  rests,  are 
believed  to  be  too  deeply  founded  in  law  and 
reason  ever  to  be  successfully  assailed.  He  who 
would  controvert  a  grant  executed  by  the  lawful 
authority,  with  all  "the  solemnities  required  by 
law,  takes  on  himself  the  burden  of  showing 
that  the  officer  has  transcended  the  powers  con- 
ferred upon  him,  or  that  the  transaction  is  tainted 
with  fraud.     Ibid. 

3.  Where  the  act  of  an  officer  to  pass  the  title 
to  land  according  to  the  Spanish  law,  is  done 
contrary  to  the  written  order  of  the  king,  pro- 
duced at  the  trial,  without  any  explanation,  it 
shall  be  presumed  that  the  power  has  not  been 
exceeded,  that  the  act  was  done  on  the  motive 
set  out  therein,  and  according  to  some  order 
known  to  the  king  and  his  officers,  though  not 
to  his  subjects;  and  courts  ought  to  require  very 
full  proof  that  he  had  transcended  his  power?, 
before  they  so  determine  it.     Ibid. 

4.  In  favour  of  long  possession  and  ancient 
appropriation,  every  thing  which  was  done  shall 
be  presumed  to  have  been  rightfully  done;  and 
though  it  does  not  appear  to  have  been  done, 
the  law  will  presume  that  whatever  is  necessary 
has  been  done.     Ibid. 

5.  The  stipulations  of  the  treaty  ceding  Louis- 
iana to  the  United  States,  affording  that  protec- 
tion or  security  to  claims  under  the  French  or 
Spanish  government  to  which  the  act  of  congress 
refers,  are  in  the  first,  second,  and  third  articles. 
They  extended  to  all  property  until  Louisiana 
became  a  member  of  the  Union,  into  which  the 
inhabitants  were  to  be  incorporated  as  soon  as 
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p«s.Vible,  "and  admitted  to  all  the  lij^lus.  ad- 
vantage.*, and  inimuuities  of  citizens  oi"  the 
United  Stales.''  Tlie  peifect  inviolability  and 
security  ot  property  is  amonir  these  rights.  De- 
lasstis  V.  The  United  States,  9  Peters,  117. 

G.  The  right  of  property  is  protected  and  se- 
cured by  the  treaty,  and  no  principle  is  better 
s.'ttled  in  this  country,  than  that  an  inchoate  title 
to  lands  is  property.  This  right  wouKl  have  been 
sacred,  independent  of  the  treaty.  The  sove- 
reign who  acquires  an  inhabited  country,  ac- 
quires full  dominion  over  it;  but  this  dominion 
is  never  supposed  to  divest  the  vested  rights  of 
individuals  to  property.  The  language  of  the 
treaty  ceding  Louisiana  e.xcludes  any  idea  of  in- 
terfering with  private  property.     Ibid. 

7.  On  the  ISth  of  April,  1802,  the  lieutenant- 
governor  of  Upper  Louisiana  granted  si.xteen 
hundred  arpents  of  land  near  certain  rivers 
named  in  the  grant,  with  directions  to  survey 
the  same  in  a  vacant  place  of  the  royal  domain  ; 
but  the  regulation  recjuired  that  the  applicant 
for  a  grant  of  a  league  square  of  land  should 
make  it  appear  that  he  is  possessed  of  one  hun- 
dred head  of  tame  cattle,  some  horses  and  sheep, 
and  two  slaves  to  look  after  them,  a  proportion 
which  shall  always  be  observed  for  the  grants, 
&c.  By  the  court:  —  In  the  spirit  of  the  deci- 
sions which  have  been  heretofore  made  by  the 
supreme  court,  and  of  the  acts  of  confirmation 
passed  by  congress,  the  fact  that  the  applicant 
possessed  the  requisite  amount  of  property  to 
entitle  him  to  the  land  he  solicited,  was  sub- 
mittetl  to  the  oflicer  who  decided  on  the  appli- 
tion ;  and  he  is  not  bound  to  prove  it  to  the 
court,  which  passes  on  the  validity  of  the  grant. 
These  incomplete  titles  were  transferable,  and 
the  assignee  might  not  possess  the  means  of 
proving  the  e.\act  number  of  cattle  in  possession 
of  the  petitioner  when  the  concession  was  made. 
The  grant  was  confirmed.     Ibid.  147. 

8.  If  the  court  can  trust  the  information  re- 
ceived on  this  subject,  neither  the  governor  nor 
the  intendant-general  has  ever  refused  to  per- 
fect an  incomplete  title  granted  by  a  deputy- 
governor  or  a  sub-delegate.     Ibid. 

9.  The  regulation  made  by  Don  O'Reilly,  as  to 
the  quantity  of  land  to  be  granted  to  an  indivi- 
dual, is.  not  that  no  individual  shall  receive  grants 
for  linore  than  one  league  square,  but  that  no 
grant  shall  exceed  a  league  square.  The  words 
of  the  regulation  do  not  forbid  different  grants 
to  the  same  person,  and,  so  far  as  the  court  are 
informed,  it  has  never  been  so  construed.    Ibid. 

See  Lands. — Public  Lands. 


and  subject  to  the  order  of  the  court,  is  "money 
depositeil  in  court,"  within  the  meaning  of  the 
act  of  1793,  ch.  20,  sect.  9.  Ex  parte  Prcscolt,  2 
Gallis.  C.  C.  li.  116. 
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MORTGAGE. 

1.  INIortgage  of  chattels  in  Virginia  is  void  at* 
to  cretlilois  and  subsequent  purchasers,  unless 
it  be  acknowledged  or  proved  by  the  oaths  of 
three  witnesses,  and  recorded  in  the  same  man- 
ner as  conveyances  of  land  are  re(|uired  to  be 
acknowledged  or  proved,  and  recortied.  Hodg- 
son v.  Butts,  3  Cianch,  140;  1  Cond.  Rep.  476. 

2.  A  mortgage  may  be  made  to  secure  against 
future  advances.  United  Slates  v.  IIooc,  3  Cranch, 
75;  1  Cond.  Rep.  458. 

3.  The  act  of  Georgia  confiscating  the  estate 
of  the  mortgagor  is  no  bar  to  the  claim  of  the 
mortgagee,  a  British  merchant,  whose  debt  was 
only  sequestered  during  the  war.  The  estate 
of  the  mortgagor  only  was  confiscated,  not  that 
of  the  mortgagee.  The  act  of  limitations  of 
Georgia  does  not  apply  to  mortgagees.  The  pos- 
session of  the  mortgagor  is  not  adverse.  Iliggin- 
son  v.  Mein,  4  Cianch,  415;  2  Cond.  Rep.  155. 

4.  The  recording  act  of  Pennsylvania  requires 
that  a  mortgage  shall  be  recorded  in  six  months. 
These  are  calendar  months.  Breedncll  v.  V^aux, 
2  Dall.  202. 

5.  A  mortgage  of  land,  made  by  one  who  has 
a  legal  and  equitable  title  to  a  moiety  of  the  pro- 
perty which  the  mortgage  purports  to  convey, 
passes  only  his  legal  right,  although  he  had  a 
power  from  the  person  who  held  the  residue  of 
the  legal,  but  not  of  the  equitable  estate  in  the 
land,  to  sell  and  convey  his  right  also  :  the  mort- 
gagor not  having  aflected  to  convey  any  part  of 
it  under  his  power  from  the  other  person,  al- 
though his  deed  purported  to  mortgage  the 
whole,  and  the  equitable  title  not  being  in  the 
person  who  gave  the  power.  Shirras  ct  al.  v. 
Craig  ct  al,  7  Cranch,  34 ;  2  Cond.  Rep.  407. 

6.  It  is  not  necessary  to  the  validity  of  a  mort- 
gage, that  it  should  truly  state  the  debt  it  is  in- 
tended to  secure,  but  it  shall  stand  as  a  security 
for  the  real  equitable  claims  of  the  mortgagees, 
whether  they  existed  at  the  date  of  the  mort- 
gage, or  arose  afterwards  upon  the  faith  of  the 
mortgage,  before  notice  of  the  defendant's 
equity.      Ibid. 

7.  If  three  persons  mortgage  their  joint  pro- 
perty to  indemnify  the  drawer  of  bills  of  ex- 
change drawn  for  their  accommodation,  in  case 
of  non-acceptance,  and  if  each  of  the  mort- 
gagors agrees  to  take  up  a  third  part  of  the  bills, 
upon  their  return  protested,  and  two  of  them 
neglect  so  to  do,  whereby  the  third  is  compelled 


1.  Where  money  had  been  paid  by  an  order  to  take  up  the  whole,  in  consequence  of  which 
of  the  district  court,  under  an  erroneous  con-  I  he  requests  the  drawer  not  to  discharge  the 
struction  of  an  act  of  congress,  before  a  final  '  mortgage,  but  to  hold  it  for  his  benefit,  a  lien 
order  of  the  circuit  court,  in  which  the  suit  was  '  in  equity  is  thereby  created  upon  the  mortgaged 
dependiniT;  the  circuit  court  granted  a  rule  on  j  property,  to  the  amount  of  two-thirds  of  the 
the  person  who  had  received  the  money  to  re-  '•  bills,  in  favour  of  that  mortgagor  who  took  up 
turn  it.    The  Ariadne,  Peters'  C.  C.  R.  455.  j  the  whole.    Pratt  et  al.  v.  Law  et  al.,  9  Cranch, 

2.  Money  deposited  in  a  bank,  under  a  decree,  j  456;  3  Cond.  Rep.  460. 
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8.  Although,  in  general,  all  incumbrancers 
must  be  made  parties  to  a  bill  of  foreclosure, 
yet  where  a  decree  had  been  obtained  and  sale 
made  at  the  suit  of  a  subsequent  mortgagee, 
and  with  the  consent  of  the  mortgagor,  it  not 
appearing  to  the  court  that  there  was  ariy  prior 
incumbrance,  the  proceedings  will  not  be  set 
aside  on  the  application  of  the  mortgagor,  in 
order  to  let  in  the  prior  mortgagee,  who  ought 
regularly  to  have  been  made  a  party,  unless  it 
be  necessary  to  prevent  irremediable  mischief. 
But  in  such  case  the  prior  mortgagee,  not  having 
been  made  party  to  the  bill,  is  not  bound  by  the 
decree;  and  the  purchasers  under  the  sale  take 
subject  to  the  prior  lien.  Finley  v.  The  Bank  of 
the  United  States,  11  Wheat.  304;  6  Cond.  Rep. 
319. 

9.  Where  the  mortgage  deed  contained  a  de- 
feasance that  the  mortgagor  should  pay  the  debt, 
accorduig  to  the  condition  of  a  bond  recited  in 
the  deed,  by  which  it  was  payable  on  a  day  al- 
ready past,  at  the  time  of  the  execution  of  the 
deed,  held  that  this  circumstance  did  not  avoid 
the  mortgage  deed  in  equity,  where  it  was  to  be 
considered  as  a  conveyance,  absolute  at  law,  but 
intended  as  a  security  merely,  and  to  be  treated 
in  the  same  manner  as  an  ordinary  mortgage. 
Hughes  V.  Edwards,  9  Wheat.  489;  5  Cond.  Rep. 
648. 

10.  A  court  of  equity  looks  to  the  substantial 
object  of  the  conveyance,  and  will  consider  an 
absolute  deed  as  a  mortgage,  wherever  it  is 
shown  to  have  been  intended  merely  as  a  secur- 
ity for  the  payment  of  a  debt.  So,  also,  the 
grantee  in  such  deed  may  treat  it  as  a  mort- 
gage, and  acknowledging  it  to  be  such,  may 
apply  to  a  court  of  equity  to  foreclose  the  equity 
of  redemption,  which  will  be  decreed  in  like 
manner  as  if  an  unexceptionable  defeasance 
were  attached  to  the  deed.     Ibid. 

11.  In  the  case  of  a  mortgagor  coming  to  re- 
deem, a  court  of  equity  has,  by  analogy  to  the 
statute  of  limitations,  which  takes  away  the 
right  of  entry  .of  the  plaintiff' after  twenty  years' 
adverse  possession,  fixed  upon  that  as  the  period, 
after  forfeiture,  and  possession  taken  by  the 
mortgagee,  no  interest  having  been  paid  in  the 
meantime,  and  no  circumstances  to  account  for 
the  neglect  appearing,  beyond  which  a  right  of 
redemption  shall  not  be  favoured.     Ibid. 

12.  In  respect  to  the  mortgagee,  who  is  seek- 
ing to  foreclose  the  equity  of  redemption,  the 
general  rule  is,  that  where  the  mortgagor  has 
been  permitted  to  retain  possession,  the  mortga- 
gee will,  after  a  length  of  time,  be  presumed  to 
have  been  discharged  by  payment  of  the  money 
or  by  release,  unless  circumstances  can  be  shown 
sufficiently  strong  to  repel  the  presumption,  as 
payment  of  interest,  a  promise  to  pay,  an  ac- 
knowledgment by  the  mortgagor  that  the  mort- 
gage is  still  existing.     Ibid. 

13.  The  mortgagor  after  forfeiture  has  no  title 
at  law,  and  none  in  equity  but  to  redeem  upon 
the  payment  of  the  debt  and  interest.  His  con- 
veyance to  a  purchaser  with  notice,  passes  no- 
thing but  an  equity  of  redemption ;  and  the 
latter  can,  no  more  than  the  mortgagor,  assert 
that  equity  a^rainst  the  mortgagee,  without  pay- 
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ing  the  debt,  or  showing  that  it  has  been  paid  or 
released,  or  that  there  are  circumstances  in  the 
case  sufficient  to  warrant  the  presumption  of 
these  facts,  or  one  of  them.     Ibid. 

14.  A  purchaser,  with  notice  from  the  mort- 
gagor, is  not  entitled  to  have  the  value  of  the 
improvements  made  by  him  upon  the  mortgaged 
premises,  deducted  from  the  price  at  which 
the  premises  sold  under  a  bill  of  foreclosure. 
Ibid. 

15.  Where  there  are  difTerent  purchasers  of 
mortgaged  premises,  if  either  pays  more  thaa 
his  proportion  of  the  debt,  according  to  the  re- 
lative value  of  his  property,  he  may  compel 
contribution  from  the  others;  but  it  would  be 
unreasonable  to  force  the  mortgagees  into  the 
delay  and  expense  incident  to  the  adjustment  of 
these  differences  between  persons  with  whom 
he  has  no  concern.     Ibid. 

16.  The  want  of  a  covenant  to  repay  the 
money,  is  not  complete  evidence  that  a  condi- 
tional sale  was  intended,  but  is  a  circumstance 
of  no  inconsiderable  importance.  If  the  vendee 
must  be  restrained  to  his  principal  antl  interest, 
that  principal  and  interest  should  be  secure.  It 
is  therefore  a  necessary  ingredient  in  a  mortgage, 
that  the  mortgagee  should  have  a  remedy  against 
the  person  of  the  debtor.  If  this  remedy  really 
exists,  its  not  being  reserved  in  terms  will  not 
affect  the  case:  but  it  must  exist  in  oider  to  jus- 
tify a  construction  which  overrules  the  express 
words  of  the  deed.     Ibid. 

17.  In  the  case  either  of  a  legal  or  equitable 
mortgage,  the  mortgagee  may  pursue  his  legal 
remedy  by  ejectment,  and,  at  the  same  time, 
file  his  bill  to  foreclose  the  equity  of  redemption. 
Ibid. 

18.  A  mortgagor  cannot  redeem  after  a  lapse 
of  twenty  years,  after  forfeiture  and  possession 
by  the  mortgagee  ;  (which  period  has  been 
adopted  in  equity  by  analogy  to  the  statute  of 
limitations;)  no  interest  having  been  paiti  in  the 
mean  time,  and  no  circumstances  appearing  to 
account  for  the  neglect.     Ibid. 

19.  Where  the  mortgagee  brings  his  bill  of 
foreclosure,  the  mortgage  will,  after  the  same 
length  of  time,  be  presumed  to  have  been  dis- 
charged, unless  circumstances  can  be  shown  to 
repel  the  presumption ;  as,  payment  of  interest, 
a  promise  to  pay,  an  acknowledgment  by  the 
mortgagor  that  the  mortgage  is  still  existing,  and 
the  like.     Ibid. 

20.  A  bona  fide  purchaser  under  the  mortgagor, 
with  actual  notice  of  the  mortgage,  or  construc- 
tive notice  by  means  of  a  registry,  can  only  pro- 
tect himself  by  the  lapse  of  time,  or  other  equity, 
under  the  same  circumstances  which  would 
afford  a  protection  to  the  mortgagor.  Such  a 
purchaser  is  not  entitled  to  have  the  value  of  the 
improvements  made  by  him  deducted  from  the 
proceeds  of  the  sale  of  the  mortgaged  premises. 
Ibid. 

21.  If  A  advance  money  to  B,  who  thereupon 
conveys  land  to  trustees  in  trust,  to  convey  the 
same  to  A,  in  case  B  should  fail  to  repay  the 
money  and  interest  on  a  certain  day;  and  if  B 
fail  to  repay  the  money  on  the  day  limited,  and 
thereupon  the  trustees  convey  the  laud  to  A,  B 
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has  no  equity  of  redemption.     Conivmi's  Ex'is  ]      30.  It  is  a  rnle  in  equity,  that  a  ju(lf,'ment  cre- 

V.  Alcxuntlcr.  7  Craneh,  218  ;  2  Coiui.  Kep.  479.  ditor  is  entilleil  to  ledeeiii'aii  iiiciiinbiaiice  upon 

22.  Aeoiitiaol  for  the  f^ale  and  purchase  of  land,  and  thereby  secure  his  legal  priority.  Ibid. 
land.-i.  deleasible  by  the  payment  ol  money  by  .'H.  The  assi<rnee  of  a  morfga<;e,  or  otherchose 
a  certain  day.  or,  in  other  word.s,  a  reservation  in  action,  takes  it  subject  to  the  same  ecjuity 
of  the  right  ot  the  vendor  to  repnrcha.se  the  same  thai  it  was  subject  to  In  the  hands  of  the  as- 
land  at  a  li.ved  price,  and  at  a  specilic  time,  is  not  signer.     Ihul. 

prohibited  by  the  letter  or  by  the  policy  of  the  32.  A  mortgage  was  given,  in  reality  to  in- 
law. In  doubtlul  cases,  the  leaning  of  courts  demnify  the  mortgagee,  but  purporting  to  secure 
has  been  to  con.strue  such  contracts  as  mort-  a  sum  of  money  payable  in  one  year,  and  five 
gages  -.but  if  intended  as  conditional  sales,  they  years  afterwards  it  was  assigned,  the  w-hole  sum 
are  valid.     Ibid.  appearing   from    the    instrument  to  be  unpaid. 

23.  In  such  cases  the  form  of  the  deed  is  not  Held,  that  the  circumstances  of  the  case  should 
conclusive.  The  want  of  a  covenant  to  repay  have  put  the  assi«rnee  on  an  inquiry,  from  which 
the  money,  is  not  complete  evidence  to  show  he  would  have  learned  the  true  consideration  of 
that   the  sale  was  not  conditional,  but  is  a  cir-  the  mortgage.     Ibid. 

cumstauce  of  no  inconsiderable  importance.     If  }      33.  A  mortgage  in  fee  conveys  an  estate  at 

the  vendee  must  be  restrained   to   his  principal  law,  upon  which  a  real  action  may  be  sustained. 


and  interest,  those  must  be  secured  to  him.  It 
is,  therefore,  a  necessary  ingredient  in  a  mort- 
gage, that  the  mortgagee  should  have  a  remedy 
against  the  person  of  the  debtor.  If  this  remedy 
really  e.vists,  its  not  being  reserved  in  terms  wiJI 
not  allect  the  case:  but  it  must  e.\ist,  in  order  to 
justify  a  construction  which  overrules  the  express 
words  of  the  deed.     Ibid. 

24.  If  a  conditional  sale  be  made  by  a  man  in 
jail,  and  much  pressed  for  money,  at  a  price 
bearing  no  proportion  to  the  value  of  the  pro- 
perty, the  e.vcessive  inadequacy  of  the  price, 
would  furnish  irresistible  evidence  that  a  sale 
could  not  have  been  intended,  but  that  a  security 
for  the  money  was  alone  designed.     Ibid. 

25.  After  a  foreclosure  of  a  mortgage,  the 
mortgagee  may  still  recover  on  the  Attendant 
bond  and  note,  the  deficiency  of  the  mortgaged 
property  to  pay  the  debt  due,  calculating  Ihe 
value  of  the  property  at  the  time  of  the  actual 
foreclosure  of  the  mortga2:e.  Hatch  v.  White,  2 
Gallis.  C.  C.  R.  152.       ^  ^ 

26.  A  mortgage  is  but  a  mere  security  for  a 
debt,  and  is  collateral  to  it.  The  debt  has  an 
independent  existence,  and  remains,  with  all  its 
original  validity,  notwithstanding  a  release  of  the 
mortgage.     Ibid. 

27.  An  assignment  of  the  debt  will,  in  equity. 


Dexter  v.  Haniy,  2  Mason's  C.  C.  R.  531. 

34.  A  release  of  the  equity  of  redemption 
does  not  operate  by  way  of  merger  of  the  estate 
conveyed  by  the  mortgage,  but  as  an  extinguish- 
ment of  the  equity  of  redemption.     Ibid. 

35.  Where  an  administrator,  who,  in  his  own 
right,  is  mortgagee  of  real  estate,  .sells  the  mort- 
gaged premises  in  the  character  of  mortgagee, 
and  conveys  with  general  warranty,  such  sale 
does  not  bar  the  creditors  or  heirs  of  the  equity 
of  redemption.  Dexter  v.  Arnold  ct  al.,  3  Ma- 
son's C.  C.  C.  284. 

36.  After  a  foreclosure  by  a  mortgagee,  he  is 
entitled  to  recover  the  balance  of  the  debt  due 
to  him,  beyond  the  value  of  the  mortgaged  pre- 
mises at  the  foreclosure.  Omaly  v.  Swan,  3  Ma- 
son's C.  C.  R.  474. 

37.  A  mortgagee  of  a  satisfied  mortgage,  can- 
not maintain  an  action  at  law  to  recover  posises- 
sion  against  the  mortgagor,  or  person  claiming 
under  him,  by  the  law  of  the  state  of  Maine. 
Graij  V.  Jcnk'xct  al.,  3  Mason's  C.  C.  R.  520. 

38.  In  England,  a  deposit  of  title  deeds  does, 
in  certain  cases,  create  a  lien  which  will  be  re- 
cognised as  a  equitable  mortgage,  and  will  en- 
title the  parly  to  call  for  an  assignment  of  the 
property  included  in  the  title  deeds.  So  the  de- 
posit of  a  note,  not  negotiable  as  security  for  a 


if  not  in  law,  carry  the  mortgaged  property  along  j  debt,  will  entitle  the  c'leditor,  after  notice  to  the 


with  it ;  and  a  release  of  the  debt  will  relieve 
the  property  from  all  further  claims  of  the  mort- 
gagee.    Ibid. 

28.  Where  a  mortgage  is  given  by  a  debtor  to 
his  co-debtor,  to  secure  the  latter  against  the 
debt,  equity  considers  the  mortgagee  as  a  trustee 
for  the  creditors;  and  where  a  judgment  has 
been  recoveretl,  will  apply  the  mortgaged  pro- 
perty in  satisfaction  of  the"judgment,''or  remove 
the  incumbrance  so  that  it  may  be  subjected  to 
the  execution.  The  principle  which  aoverns 
such  cases  is,  that  the  collateral  security  is  a 
trust  created  for  the  protection  of  the  debt,  and 
that  it  is  the  duty  of  a  court  of  equity  to  see 
that  it  fulfils  the  purpose  for  which  it  was  in- 
tended. United  States  v.  Sturees  ct  al  ,  Paine's 
C.  C.  R.  525. 


maker,  to  enforce  in  equity  his  lien  against  the 
depositor  and  his  assignees  in  bankruptcy.  But 
in  cases  of  this  nature,  the  doctrine  proceeds 
upon  the  supposition  that  the  deposite  is  clearly 
established  to  have  been  made  as  security  for 
the  debt ;  and  not  upon  the  ground  that  the  mere 
fact  of  deposite,  unexplained,  affords  such  proof. 
Mandeville  v.  Welch.  5  Wheat.  277;  4  Cond. 
Rep.  642. 

39.  It  is  true,  that  in  discussions  in  courts  of 
equity,  a  mortgage  is  sometimes  called  a  lien 
for  a  debt;  and  so  it  certainly  is,  and  something 
more;  it  is  a  transfer  of  the  property  itself,  as 
security  for  the  debt.  This  must  be  admitted 
to  be  true  at  law,  and  it  is  equally  true  in  equity  : 
for  in  this  respect  equity  follows  the  law.     The 


estate  Is  considered  as  a  trust,  anti  according  to 
29.  Although  a  mortgage  be  absolute  on  the  the  Intention  of  the  parties,  as  a  qualified  es- 
face  of  It,  a  court  of  equity  will  inquire  into  the  tafe.  and  security:  where  the  debt  is  discharged, 
real  purpose  for  which  it  was  given,  and  will  J  there  is  a  resulting  trust  for  the  mortgagor.  It 
apply  It  to  that  object.     Ibid.  ,  is  therefore  only  in  a  loose  and  general  sense, 
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that  it  is  sometimes  called  a  lien  ;  and  then  only 
by  way  of  cotitrast,  to  an  estate  absolute  and  in- 
defeasible. Couard  v.  The  Atlantic  Ins.  Co.,  1 
Peters,  441. 

40.  It  has  never  been  decided  in  the  courts  of 
the  United  States,  that  the  priority  of  the  United 
States  will  divest  a  specific  lien  attached  to  a 
thing,  whether  it  be  accompanied  by  possession 
or  not.  Cases  of  lien,  accompanied  by  posses- 
sion, are.  among  others,  the  lien  of  a  factor  on 
the  goods  of  his  principal  for  balances  due  to 
him ;  the  lien  of  an  artisan  for  work  and  ser- 
vices upon  the  specific  thing.  On  the  other 
hand,  there  are  liens  where  the  right  is  perfectly 
independent  of  po-ssession,  as  seamen's  wages, 
and  bottomry.  In  none  of  these  cases  has  it 
been  decided,  that  in  a  conflict  of  satisfaction 
out  of  the  thing  itself,  the  priority  of  the  United 
States  will  cut  out  the  lien  of  the  particular 
creditor.     Ibid. 

41.  It  is  undoubtedly  well  settled,  as  a  gene- 
ral rule,  that  a  court  of  law  will  not  permit  an 
outstanding  satisfied  mortgage  to  be  set  up 
against  the  mortgagor.  Yet  the  legal  title  is  not 
technically  released  by  receiving  the  money. 
This  rule  must  then  be  founded  on  an  equitable 
control  by  courts  of  law  over  parties  in  eject- 
ments. It  would  be  contrary  to  the  plainest 
principles  of  equity  and  justice  to  permit  a  stran- 
ger, who  had  no  interest  in  the  mortgage,  to  set 
it  up  when  it  had  been  satisfied  by  the  mortgagor 
himself,  to  defeat  his  title.  But  if  this  stranger 
had  himself  paid  it  off;  if  this  mortgage  had 
been  bought  in  by  him,  he  would  be  considered 
as  an  assignee,  and  might  certainly  use  it  for  his 
protection.     Peltz  v.  Clarke,  5  Peters.  481. 

42.  The  defendant  in  the  circuit  court,  was 
the  owner  of  the  equitable  estate,  and  had  paid 
off  the  mortgage  on  his  own  account,  and  for  his 
own  benefit.  The  incumbrance,  under  these 
circumstances,  is  the  property  of  him  to  whom 
the  estate  belongs  in  equity.  The  reason  of  tlie 
rule  does  not  apply  to  such  a  case.     Ibid. 

43.  A  mortgage  was  executed  and  recorded  in 
1809,  and  the  mortgagee  took  no  measures  to  en- 
force the  payment  of  the  money  due  upon  it  un- 
til 1821.  In  the  mean  time,  the  property  mort- 
gaged was  sold  by  the  mortgagor,  the  mortgagee 
having  given  no  notice  1o  the  purchaser  of  his 
lien.  By  the  court: — If  the  mortgagee  never 
did  assert  any  claim,  or  intimate  its  existence  to 
the  purchaser  or  her  friends,  he  was  not  restrained 
from  doing  so  by  having  released  it.  But  the 
mortgage  deed  was  recorded,  and  this  is  consi- 
dered in  law  as  notice  to  all  the  world;  and  dis- 
penses with  the  necessity  of  personal  notice  to 
purchasers.  A  deed  cannot  with  any  propriety 
be  said  to  be  concealed,  which  is  placed  upon 
the  public  record  as  required  by  law:  nor  can  a 
previous  conveyance  and  delivery  of  the  title 
deeds  to  a  purchaser,  be  justly  denominated  col- 
lusion, because  a  subsequent  incumbrance  is 
taken  on  the  same  property.  Common  prudence 
would  have  directed  the  purchaser  to  search  the 
records  of  the  county,  before  she  paid  the  pur- 
chase-money. Had  she  done  so,  she  would 
have  found  the  deed  on  record.  It  is  not  in 
proof  that  he  has  done  any  act  to  deceive  or 


mislead  her.  He  has  been  merely  silent  re- 
specting a  deed  which  was  recorded  as  the  law 
directs.     Dick  ct  al.  v.  Balch  et  al.,  8  Peters,  30. 

44.  There  is  no  principle  of  law  or  of  equity, 
by  which  a  mortgagee  has  a  right  to  claim  the 
benefit  of  a  policy,  underwritten  for  the  mortga- 
gor on  the  mortgaged  property,  in  case  of  loss 
by  fire.  It  is  not  attached,  or  an  incident  to  hi.s 
mortgage.  It  is  strictly  a  personal  contract  for 
the  benefit  of  the  mortgagor,  to  which  the  mort- 
gagee has  no  more  title  than  any  other  creditor. 
CoUnnbian  Ins.  Co.  v.  Lawrence,  10  Peters,  507. 

45.  A  bona  fide  purchaser  under  the  mortga- 
gor, with  actual  notice  of  the  mortgage,  or  con- 
structive notice  by  means  of  registry,  can  only 
protect  himself  by  the  lapse  of  time,  or  other 
equity,  under  the  same  circumstances  which 
would  afford  a  protection  to  the  mortgagor.  Ibid. 
499. 

46.  Such  a  purchaser  is  not  entitled  to  have 
the  value  of  the  improvements  made  by  him,  de- 
ducted from  the  proceeds  of  the  sale  of  the  mort- 
gaged premises.     Ibid.  500. 

47.  A  mortgage  in  fee,  conveys  an  estate  at 
law,  upon  which  a  real  action  may  be  maintained. 
A  release  of  the  equity  of  redemption  does  not 
operate  by  way  of  merger  of  the  estate  con- 
veyed by  the  mortgage ;  but  as  an  extinguish- 
ment of  the  equity  of  redemption.  Dexter  v. 
Harris,  2  Mason's  C.  C.  R.  531. 

48.  In  the  view  of  a  court  of  equity,  the  rents 
and  profits  are  incidents,  de  jure,  to  the  owner- 
ship of  the  equity  of  redemption.  Gordon  v. 
Lewis,  2  Sumner's  C.  C.  R.  143. 

49.  Query,  If  the  purchasers  of  an  equity  of 
redemption  can  take  the  objection  that  the  mort- 
gage was  upon  an  usurious  consideration;  or,  as 
plaintiffs,  can  have  any  relief  in  equity,  without 
offering  to  pay  the  amount  due?  Gordon  v. 
Hobart,  2  Sumner's  C.  C.  R.  401. 

50.  A  judgment  of  foreclosure  was  obtained 
by  the  executrix  of  the  mortgagee,  in  1826,  in  a 
suit  against  the  original  mortgagor.  Long  be- 
fore this  judgment,  in  1819,  the  mortgagor  had 
assigned  all  his  title  to  redeem  the  premises  to 
two  other  persons,  under  whom  the  plaintiffs  de- 
rived their  title:  i7e/rf,  that  this  judgment  can 
operate  as  a  bar  or  estoppel  only  between  the 
particular  parties  to  it,  and  their  privies;  and  is 
res  inter  alios  acta,  and  inoperative,  as  regards 
the  plaintiffs;  and  that  the  possession  under  it 
is  not  subversive  of  their  risht  to  redeem.    Ibid. 

51.  The  act  of  Maine,  of  February  5th,  1821, 
ch.  39,  provides,  that  the  right  of  redemption  of 
the  mortgagor,  and  all  claiming  under  him,  may 
be  foreclosed  by  the  moitgagee  taking  peace- 
able and  open  possession  of  the  premises  mort-, 
gaged  for  the  condition  broken,  in  the  presence 
of  two  witnesses:  Held,  that  the  possession  un- 
der the  writ  of  possession,  in  the  presence  of  the 
sherifl^,  and  the  agent  receiving  it,  was  not  a 
po.ssession  in  the  presence  of  two  witnesses,  in 
the  sense  of  the  statute,  by  which  the  plaintiff's 
rights  are  foreclosed.     Ibid. 

52.  A  mortgagee  will  not  be  permitted,  in  a 
court  of  equity.  To  set  up  an  adverse  possession 
to  bar  the  right  to  redeem  of  his  mortgagor,  or 
of  purchasers  under  him,  unless  the  possession 
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has  been  for  twenty  years:  which  constitutes  an  I  is  not  irross  negligence  to  unite  them  all  in  a 


eijuitabie  bar,  from  lapse  of  time.     Ibid. 

53.  If  a  transaction  resolve  itself  into  a  secu- 
rity, whatever  may  be  its  form,  and  whatever 
name  the  parties  may  choose  to  give  it,  it  is,  in 
equity,  a  mortgage  :  and  the  parties  caiwiot,  by 
any  averment  or  agreement,  hmit  the  rights  of 
the  mortg-agor,  or  cut  oii"  his  equity  of  redemp- 
tion, after  a  limited  period.  FUmg  v.  Mann,  2 
Sumner's  C.  C.  R.  487. 

54.  Twenty  years'  undisturbed  possession, 
without  any  admission  of  holding  under  the 
mortgage,  or  treating  it  as  a  mortgage  during 
that  period,  is  a  bar  to  a  bill  to  redeem.  But  if 
withni  that  period  there  be  any  account,  or 
solemn  acknowledgment  of  the  mortgage  as 
subsistinsr,  it  is  otherwise.  Dexter  v.  Arnold,  1 
Sumner's  C.  C.  R.  109. 

55.  An  assignment  may,  in  point  of  law.  be 
gooil,  of  goods  and  their  proceeds,  though  given 
by  way  of  mortgage,  or  as  a  security  for  future 
advances.  D'Wolf  v.  Harris,  4  INIason's  C.  C.  R. 
515. 

56.  A  bill  of  sale  of  a  ship  and  cargo  lying  in 
port,  is,  as  against  creditors,  good  and  valid,  if 
bona  tide  made,  although  possession  is  not  taken 
of  the  same  by  the  purchaser,  if  such  bill  of 
sale  be  merely  by  way  of  mortgage  or  security, 
and  not  absolute;  and  it  is  pursuant  to  the  agree- 
ment of  the  parties,  that  the  mortgagor  should 
have  the  conduct  and  management  of  the  voy- 
age on  which  the  ship  was  then  destined.    Ihid. 

57.  An  administrator,  who  is  also  mortgagee 
of  the  real  estate  of  his  intestate  in  his  own 
right,  is  not  liable  to  account,  as  administrator, 
for  the  money  which  he  receives  on  the  sale  of 
such  estate  as  mortgagee,  although  he  sells  with 
general  warranty.  Such  sale  does  not  bar  the 
equity  of  redemption  of  heirs.  Dexter  v.  Arnold, 
5  Mason's  C.  C.  R.  303. 

58.  The  heirs  of  a  deceased  mortgagee  are 
not  competent  witnesses  in  a  suit  in  equity  by 
an  assignee  to  redeem,  to  prove  the  assignment 
fraudulent,  for  that  is  to  establish  their  own  title. 
Randall  v.'Philltps,  3  IMason's  C.  C.  R.  378. 

59.  In  equity,  where  there  is  a  joint  tenancy 
in  a  mortgage,  the  surviving  mortgagee  will  be 
held  a  trustee  for  the  representatives  of  the 
deceased  co-mortgasjor.     Ibid. 

60.  By  the  statute  of  Rhode  Island  of  1798, 
all  deeds,  &c.,  to  two  or  more  persons,  are  held 
to  be  tenancies  in  common,  unless  the  words 
clearly  and  manifestly  show  an  intention  to 
create  joint  tenancy.  It  was  held,  that  a  mort- 
gage to  four  persons  afforded  no  proof  that  the 
parties  intended  a  joint  tenancy  in  the  mortgage. 
Ibid. 

61.  Dower  is  assignable  of  real  estate  mort- 
gaged by  the  husband  after  the  marriage,  with- 
out the  wife  having  joined  in  the  deed,  and  sub- 
sequently aliened  by  him  ;  but  in  the  mean  time, 
improvements  having  been  made  by  the  hus- 
band on  the  property,  the  wife  is  entitled  to 
dower  of  them.  Powell  v.  The  Monson  and  Brim- 
field  Manufacturing  Company.  3  Mason's  C.  C.  R. 
459. 

62.  If  a  creditor  has  several  debts,  some  of 
vhich  are  secured  by  mortgage  and  some  not,  it 


single  suit  at  law,  and  to  take  a  sinjj;io  judgment 
therefor:  and  if,  in  such  a  case,  the  execution 
issued  on  tht^  judgment  i.'*  satislieil  in  part  ordy, 
a  court  of  e(]uity  wdl  apply  the  moneys  rocciveel 
on  the  e.vecution  in  the  (irst  place  to  extinguish 
such  part  of  the  ilebt  and  judgment  as  were  not 
protected  by  the  mortgage,  irilliams  v.  Reed, 
3  Masons  C.  C.  R.  405. 

63.  In  November,  1822.  the  owner  of  a  vessel 
in  Connecticut,  gave  a  bill  of  sale  of  her  in  the 
nature  of  a  mortgage,  but  was  suffered  to  re- 
main in  possession  of  her,  and  act  as  absolute 
owner,  and  her  register  and  all  her  papers  re- 
mained unaltered.  In  July  following,  he  gave 
a  bottomry  bond  for  money  advanced  to  pur- 
chase a  cargo  for  the  vessel  in  the  VV'^est  Indies, 
without  notice  to  the  lender  on  the  mortgage. 
Held,  that  upon  common  law  principles  the  claim 
of  the  lender  was  to  be  preferred  to  the  mort- 
gagee.   The  Sloop  Mary,  Paine's  C.  C.  R.  671. 

64.  Trustees  of  an  estate,  being  owners  of 
the  legal  estate,  are  solely  entitled  to  redeem  a 
mortgaged  estate,  unless  they  have  refused  to 
redeem,  or  have  colluded  with  the  mortgagee, 
or  some  other  impediment  is  shown  to  the  re- 
demption on  their  part.  Dexter  ct  al.  v.  Arnold  et 
al,  1  Sumner's  C.  C.  R.  112. 

65.  An  acknowledgment  of  a  mortgagee,  in 
his  answer  to  a  bill  in  equity  of  other  parties,  if 
it  remains  on  mortgage,  is  a  sufficient  acknow- 
ledgment to  allow  of  redemption.     Ibid. 

66.  If  the  mortgagee  has  never  taken  posses- 
sion during  his  lifetime,  the  mortgage  in  Rhode 
Island  belongs  to  his  personal  representative, 
and  the  heirs  need  not  be  made  parties  to  a  bill 
to  redeem.     Ibid. 

67.  If  a  mortgage  be  of  different  parcels  of 
land,  some  of  which  have  been  sold  by  the 
mortgagee  absolutely,  and  others  remain  in  his 
possession,  and  the  right  to  redeem  as  to  the 
purchasers  is  gone  by  the  lapse  of  time,  this 
does  not  bar  the  remedy  against  the  mortgagor, 
if  otherwise  well  founded.     Ibid. 

68.  Acknowledgments  of  the  mortgagee  after 
sale,  do  not  affect  or  bind  purchasers,  who  are 
such  bona  fide,  and  without  actual  notice  of  the 
mortgage.     Ibid. 

69.  The  mortgagees  under  a  conveyance  made 
before  the  filing  of  a  bill  in  equity,  in  relation  to 
the  premises  mortgaged,  should  be  made  par- 
ties; but  their  omission  is  not  necessarily  a 
cause  of  abatement  of  the  proceeding.  Hoxie  v. 
Carr,  1  Sumner's  C.  C.  R.  172. 

70.  A  mortgagee  is  bound  to  make  all  reason- 
able and  necessary  repairs  upon  the  mortgaged 
premises,  while  in  his  possession,  and  wilTbe 
responsible  for  any  damage  occasioned  by  any 
wilful  default  or  gross  neglect,  in  this  respect. 
The  natural  effects,  waste  and  decay,  from  time 
to  time,  he  is  not  bound  to  repair.  Dexter  v. 
Arnold,  2  Sumner's  C.  C.  R.  108. 

71.  An  absolute  deed  of  mortgaged  premises 
operates  as  a  conveyance  of  a  defeasible  title 
only,  and  not  a  disseisin  between  the  mortgagor 
and  mortgagee.     Ibid. 

72.  A  mortgagee  who  keeps  no  account  of  the 
rents  and  profits,  is   properly  chargeable  with 
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what  he  may  be  presumed  to  have  received  ] 
and  if  in  the  occupation  of  the  premises,  with 
an  occupation  rent.  Such  items  were  properly 
included  in  the  account  taken  by  the  master  of 
rents  and  profits  received.     Ibid. 

73.  Where  the  defendant  recovered  and  occu- 
pied the  premises  as  assignee  of  the  original 
mortgagee,  he  must  be  deemed  to  have  received 
the  rents  and  profits  under  that  title :  and  he 
cannot  set  up  an  adverse  title  against  the  mort- 
gagor or  his  assignees,  to  protect  himself  from 
such  accountability.  Gordon  v.  Lewis,  1  Sum- 
ner's C.  C.  R.  525. 

74.  Where  a  mortgagee  is  in  possession,  and 
the  annual  rents  and  profits  exceed  the  interest 
on  the  debt  due,  it  seems  that  he  should  pay  in- 
terest on  the  surplus  rents  and  profits.     Ibid. 

75.  In  ordinary  cases,  where  the  relation  of 
mortg.agor  and  mortgagee  is  uncontroverted,  if  a 
mortgagee  receive  the  rents  of  a  mortgaged  es- 
tate, after  his  debt  has  been  satisfied,  and  retain 
them  to  his  own  use,  without  paying  them  over 
to  the  mortgagor,  he  is  chargeable  with  interest. 
If,  however,  there  are  sufficient  equitable  cir- 
cumstances in  favour  of  the  mortgagee,  as  if  he 
retained  the  rents  under  a  mistake,  supposing 
the  rights  of  the  mortgagor  extinguished,  he 
would  not  be  liable  for  interest  until  after  notice 
of  the  adverse  claim.     Ibid. 

76.  No  allowance  is  made  for  expenditures  on 
mortgaged  premises,  if  the  value  is  not  thereby 
increased.  A  second  mortgagee,  after  the  satis- 
faction of  the  first  mortgage,  may  claim  of  the 
first  mortgagee,  after  notice,  the  rents  and  pro- 
fits which  have  not  been  accounted  for  to  the 
mortgagor,  so  far  as  the  same  are  necessary  to 
the  satisfaction  of  his  mortgage.     Ibid. 

77.  A  mortgagee  shall  not  get  any  advantage 
out  of  the  mortgage  fund,  beyond  principal  and 
interest.     Ibid. 

78.  Between  the   mortgagor  and  mortgagee 


so  also  does  the  circumstance,  that  the  money 
paid  by  the  grantee  is  not  a  fair  price  for  the 
property  purchased  by  him.  Flagg  v.  Mann,  2 
Sumner's  C.  C.  R.  487. 

82.  It  is  not  of  the  essence  of  a  mortgage  that 
there  should  be  a  defeasance;  and  there  may  be 
a  defeasance  of  a  deed  of  conveyance,  without 
constituting  a  mortgage.  The  question,  whether 
a  conveyance  is  a  mortgage,  does  not  turn  on 
this  point.     Ibid. 

83.  The  essence  of  a  defeasance  is  to  defeat 
the  principal  deed,  and  make  it  void,  ab  initio, 
if  the  condition  be  performed.     Ibid. 

84.  The  fair  construction  of  the  act  of  assem- 
bly of  Virginia,  passed  in  December,  1792,  for 
regulating  conveyances,  requires  that  a  deed  of 
trust  or  mortgage  upon  personal  estate,  should 
be  recorded  in  the  general  court,  or  in  the  court 
of  the  district,  county,  city,  or  corporation,  in 
which  the  grantor  resided  ;  and  consequently  a 
deed  of  trust  or  mortgage  on  slaves,  which  was 
recorded  only  in  the  court  of  the  county  in  which 
the  slaves  were  usually  employed,  the  grantee 
residing  in  a  different  county,  was  held  to  be 
void  as  to  a  creditor.  Bond,  Attorney  in  fact,  v. 
Ross  et  al,  1  Brockenb.  C.  C.  R.  316. 

85.  A  mortgage  was  recorded  by  the  town- 
clerk  of  the  place  where  the  property  was,  he 
being  the  proper  officer  to  record  such  instru- 
ments under  the  statute  of  Rhode  Island.  He 
kept  two  books,  in  one  of  which  he  recorded 
mortgages,  which  included  real  estate,  and  in 
the  other,  mortgages  upon  personal  property 
only.  A'mortgage  which  included  real  and  per- 
sonal estate,  was  first  recorded  in  the  book  kept 
for  recordmg  mortgages  on  real  estate  ;  and  the 
officer  gave  a  certtficate,  "  Lodged  in  the  town- 
clerk's  office  to  record,  November  20,  1837,  at 
5  P.  M.,  and  recorded  same  day  in  the  record  of 
mortgages  in  East  Greenwich,  book  No.  4,  &c." 
The  court  held  that  this  certificate  was  evidence 


the  latter,  when  in  possession,  must  account  for  i  of  the  proper  record  of  the  mortgage.     Anthony 
-        -        -  •  -  V.Butler,  13  Peters,  429. 

86.  Where  a  statute  requires  that  mortgages 
on  personal  property  shall  be  recorded  in  a  book 
to  be  specially  kept  for  the  purpose,  and  says 
nothing  as  to  the  book  in  which  mortgages  on 
real  and  personal  property  shall  be  recorded,  and 
in  the  conveyance,  the  personal  and  real  property 
mortgaged  are  .so  blended  as  to  be  inseparable, 
it  would  be  unreasonable  to  require  a  double  re- 
cord of  the  mortgage.  The  record  of  the  mort- 
gace  in  the  book  kept  for  the  recording  of  mort- 
gages on  real  estate,  is  within  a  fair  construction 
of  Ihe  statute  of  Rhode  Island.     Ibid. 

87.  Courts  of  equity  follow  the  analogies  of 
the  law,  as  to  the  limitation  of  the  right  to  re- 
deem a  mortgage.  Dexter  v.  Arnold,  3  Sumner's 
C.  C.  R.  152.^ 

88.  The  statute  of  Rhode  Island,  respecting 
the  redemption  of  mortgages,  though  specially 
addressed  to  the  supreme  court  of  the  state,  is 
proper  to  be  followed  by  the  circuit  court  of  the 
United  States,  sitting  in  equity.     Ibtd. 

89.  The  general  rule  in  equity  is,  that  twenty 
years'  exclusive  possession  by  a  mortgagee,  is  a 
bar  to  the  equity  of  redemption.     Ibtd. 

90.  Courts  of  equity  will  allow  a  redemption 


the  actual  rents  and  profits,  if  they  can  be  ascei 
tained.     If   they  cannot,   then   resort   must   be 
had  to  a  fair  occupation  rent.     Ibid. 

79.  Webb  mortgaged  certain  premises,  in 
1808,  to  Haskill;  Haskill.  in  1808,  assigned  his 
mortgage  to  the  defendant.  Lewis;  Lewis,  in 
1812,  assigned  the  same  to  the  Portland  Manu- 
facturing Company.  The  mortgagor,  in  1812, 
conveyed  the  premises  to  John  Gordon,  who,  in 
1832,  conveyed  the  same  to  the  plaintifTs.  Held, 
that  no  decree  can  be  made  in  favour  of  the 
plaintiffs  for  the  rents  and  profits,  until  an  oppor- 
tunity has  been  given  by  supplementary  pro- 
ceedings for  Webb  and  others  to  come  in.    Ibid. 

80.  There  is  nothing  in  the  statute  of  frauds 
of  Rhode  Island,  which  is  a  copy  of  the  English 
statute  of  29  Charles  II.,  ch.  3,  sec.  4,  rendering 
parol  evidence  inadmissible  to  show  that  an  ab- 
solute deed  was  intended  as  a  mortgage,  and 
that  the  defeasance  has  been  omitted  or  de- 
stroyed by  fraud  or  mistake,  or  omitted  by  design, 
upon  mutual  confidence  between  the  parties. 
Taylor  v.  Luther,  2  Sumner's  C.  C.  R.  228. 

81.  The  circumstance  that  the  grantee  is  not 
let  into  immediate  possession  of  tl\p  estate, 
affords  a  presumption  of  its  being  a  mortgage ; 
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of  a  mortgage,  under  peculiar  circumstances, 
even  after  a  lapse  of  more  than  twenty  years. 
Ibid. 

91.  The  acts  of  the  mort!,'agee,  within  twenty 
voars,  admitting  the  title  to  be  a  mortgage,  are 
SLilficient  to  keep  open  the  equity.  So,  also,  are 
solemn  recitals  and  acknowledgmonls  ol  the 
mortiiage,  in  deeds  ami  oilier  written  transac- 
lionswith  third  persons.     Ibid. 

92.  Query,  Whether  parol  admissions,  within 
twenty  yeais,  are  sufficient  to  keep  open  the 
equity.     Ibid. 

93.  There  is  no  instance  of  a  decree  being 
made  upon  parol  evidence,  in  favour  of  the  party 
seekins  to  redeem.     Ibid. 

94.  Whatever  may  be  the  true  rule,  the  con- 
fessions and  admissions  of  the  mortgagee,  in  the 
present  case,  are  too  infirm  to  justify  a  decree  in 
favour  of  redemption.     Ibid. 

95.  At  the  common  law,  a  mortgage,  bona 
fide  made,  may  be  for  future  advances  and  lia- 
bilities for  the  morlga'Jior  by  the  mortgagee,  as 
well  as  for  present  debts  ami  liabilities.  Leeds 
V.  Cameron,  3  Sumner's  C.  C.  l\.  488. 

96.  Under  the  statute  of  mortgages  of  New 
Hampshire,  of  the  3d  July,  1829,  a  mortgage  is 
void  pro  tanto,  so  far  as  it  is  intended  to  secure 
the  payment  of  any  moneys,  or  other  things 
which  were  not  contracted  for,  or  the  liability 
for  which  did  not  attach,  at  the  time  of  the  exe- 
cution of  the  mortgage  :  still  it  is  valid  for  what 
is  actually  owing  at  the  time  the  mortgage  is 
executed.     Ibid. 

97.  Where  an  equity  of  redemption  unites 
with  the  lesal  estate,  the  former  merges  in 
the  latter.  Hill  v.  Smith,  2  M -Lean's  C.  C.  K. 
446. 

98.  It  is  a  general  principle  that,  where  a 
Greater  and  a  less  estate  unite  in  the  same  per- 
son, the  latter  merges  in  the  former.     Ibid. 

99.  A  mortgagee  has  a  right  to  pay  off  prior 
incumbrancers,  and  be  substituted  to  their  rights. 
Russell  V.  Howard,  2  xMLean's  C.  C.  R.  489. 

100.  Where,  in  a  bill  in  equity,  to  redeem  a 
mortirage  given  to  secure  the  mortgagee  against 
an  iiTCumbrance  upon  another  estate  purchased 
by  him,  the  ])laintifr  claimed  as  owner  of  the 
equity  of  redemption,  against  the  defendant, 
who  was  the  assignee'of  the  mortgage,  and  the 
bill  did  not  set  forth  that  the  condition  of  the 
mortgage  had  been  fully  performed  and  the  in- 
cumbrance extinguished,  it  was  held,  on  de- 
murrer, that  although,  in  law,  the  mortgagor 
could  not  recover  the  land  mortgaged  from  the 
mortgagee,  and  those  in  possession  under  him, 
without  an  actual  extinguishment  of  the  incum- 
brance, yet  that,  in  equity,  he  was  enlitleil  to 
maintain  a  bill  to  redeem  upon  an  offer  to  re- 
deem, and  proving  himself  able  and  ready  to 
discharse  the  incumbrance  and  procure  releases 
thereof." and  of  claims  on  account  thereof.  Up- 
ham  v.'Brooks,  2  Story's  C.  C.  R.  623. 

101.  Where  A  was  the  legal  owner  of  land, 
which  he  held  in  trust  for  B,  as  security  for  ad- 
vances made  by  him  on  account  of  the  purchase 
by  B,  it  was  held,  that  A  was  a  necessary  party 
to  a  bill  brought  by  B,  in  respect  of  a  clainri  aris- 
ing upon  such  lands;  and  as  the  bill  did  not 


make  him  a  party,  it  was  held,  on  demurrer,  not 
to  be  maintainable.     Ibid. 

102.  Where  a  mortgage  or  a  lien  is  created  on 
chattels  by  contract,  it  is  competent  for  the  par- 
ties to  agree,  that  the  possession  ami  use  thereof 
shall  be  retained  by  the  mortgagor  until  the 
breach  of  the  comlilion,  or  by  the  debtor  until 
the  creditor  shall  assert  his  rights  against  it  as  a 
security  for  the  debt.  Mitchell  v.  li'in.sloW;  2 
Story's  C.  C.  R.  130. 

103.  By  the  revised  statutes  of  Massachusetts, 
it  is  not  necessary,  as  between  the  parties  them- 
selves, that  a  mortgage  of  personal  property 
should  be  recorded.  Winsor  v.  M'Lellan,  2 
Story's  C.  C.  R.  493. 

104.  Liens  and  mortgages  of  personal  property 
are  perfectly  good,  as  between  the  parties,  arid 
against  creditors,  although  the  possession  remain 
with  the  owner  or  mortgagor,  if  there  be  no 
fraudulent  intent.  The  same  rule  applies  to 
sales  of  personal  property.  Fletcher  v.  Morey,  2 
Story's  C.  C.  R.  553. 

105.  A  mortgage  assigned  in  payment  of  a 
debt  is  not  held  by  the  assignee  subject  to  the 
claims  of  the  creditors  of  the  assignor.  Hubbard 
V.  Turner,  2  M'Lean's  C.  C.  R.  519. 

106.  Although  there  may  be  an  equitable  lien 
on  the  mortgaged  premises,  yet  the  assignee, 
having  no  notice  of  it,  is  not  affected  by  it.  Ibid. 

107.  If  the  mortgagor  have  a  set-olf,  or  mutual 
credit,  against  the  mortgagee,  it  is  not  afTected 
by  the  assignment.     Ibid. 

108.  A  payment  made  to  the  mortgagee,  after 
the  assignment,  but  before  the  mortgagor  has 
notice  of  it,  is  gootl  against  the  assignee.     Ibid. 

109.  The  statute  of  Illinois,  however,  places 
bonds  and  mortgages  on  the  same  footing  with 
bills  of  exchange.     Ibid. 


MOTION. 

1.  A  demise  may  be  extended  after  judgment 
in  ejectment,  on  motion,  and  notice  to  the  tenant 
in  possession.  Ledgerivood  et  al.  v.  Picketfs  Heirs, 
1  M'Lean's  C.  C.  R.  144. 

2.  A  motion  to  quash  the  bail  bonci,  under  the 
statute  of  Illinois,  may  be  made  at  any  time 
during  the  term,  as  well  after  as  before  judg- 
ment. Postlcy  V.  Higgens,  2  M-'Lean's  C.  C.  R. 
493. 

3.  An  affidavit  which  states  positively  as  to 
the  indebtmenf,  without  detailing  the  source  of 
the  knowledge,  is  sufficient.     Ibid. 


MUNITIONS  OF  W^AR. 

1.  Fat  cattle  are  provisions  or  munitions  of 
war,  within  the  meaning  of  the  act  of  congress, 
of  the  6th  of  July,  1812,  to  prohibit  American 
vessels  from  proceeding  to,  or  trading  with  the 
enemies  of  the  United  States,  and  for  other  pur- 
poses. United  States  v.  Job  L.  Barber,  9  Cranch, 
243;  3Cond.  Rep.  405. 
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2.  Living  fat  oxen  are  provisions  and  muni- 
tions of  war,  within  the  act  of  July  6,  1812,  ch. 
562.  prohibiting  American  vessels  from  proceed- 
ing to,  or  trading  with  the  enemies  of  the  United 
States.  United  States  v.  Sheldon,  2  Wheat.  119; 
4  Cond.  Rep.  62. 

3.  The  sending  of  armed  vessels,  or  munitions 
of  war,  from  a  neutral  country  to  a  belligerent 
port,  for  sale  as  articles  of  commerce,  is  unlaw- 
ful, only  as  it  subjects  the  property  to  capture  by 
other  belligerents.  The  Santissima  Trinidad,  7 
Wheat.  283 ;  5  Cond.  Rep.  254. 


MURDER. 

1.  The  third  article  of  the  constitution  of  the 
United  States,  which  declares  that  '-the  judicial 
power  shall  extend  to  all  cases  of  admiralty  and 
maritime  jurisdiction,"  vests  in  the  United  States 
exclusive  jurisdiction  of  all  such  cases;  and  a 
murder  committed  in  the  waters  of  a  state  where 
the  tide  ebbs  and  flows  is  a  case  of  admiralty 
and  maritime  jurisdiction.  United  States  v.  Be- 
vans,  3  Wheat.  336;  4  Cond.  Rep.  275. 

2.  Congress  have  not,  in  the  eighth  section  of 
the  act  of  April  30th,  1790.  ch.  36,  for  the  pun- 
ishment of  certain  offences  against  the  United 
States,  exercised  the  power,  if  any  such  is  given 
by  the  constitution  of  the  United  States,  of  con- 
ferring jurisdiction  on  the  courts  of  the  United 
States,  of  a  murder  committed  in  the  waters  of 
a  state  where  the  tide  ebbs  and  flows.     Ibid. 

3.  Congress  having  provided,  in  the  eighth 
section  of  the  act  of  April  30th,  1790,  for  the 
punishment  of  murder,  &c.,  committed  "  upon 
the  high  seas,  or  in  any  river,  haven,  basin,  or 
bay,  out  of  the  jurisdiction  of  any  particular 
state,"  it  is  not  the  offence  committed,  but  the 
bay,  &c.,  in  which  it  is  committed,  that  must  be 
out  of  the  jurisdiction  of  the  state.     Ibid. 

4.  The  courts  of  the  United  States  have  juris- 
diction of  a  murder  committed  on  the  high  seas, 
from  a  vessel  belonging  to  the  United  States  by 
a  foreigner,  being  on  board  of  such  vessel,  upon 
another  foreigner  being  on  board  of  a  foreign 
vessel.  United  States  v.  Furlong,  5  Wheat.  184  ; 
4  Cond.  Rep.  623. 

5.  The  courts  of  the  United  States  have  not 
jurisdiction  of  a  murder  committed  by  one  fo- 
reigner on  another  foreigner  on  board  a  foreign 
vessel  on  the  high  seas.  But  they  have  juris- 
diction of  a  piracy  thus  committed.     Ibid. 

6.  The  courts  of  the  United  State?  have  juris- 
diction, under  the  act  of  April  30th,  1790,  ch.  37, 
of  murder  or  robbery  committed  on  the  high 
seas ;  although  not  committed  on  board  a  vessel 
belonging  to  citizens  of  the  United  States,  as  if 
she  had  no  national  character,  but  was  held  by 
pirates  or  persons  not  lawfully  sailing  under  the 
flag  of  any  foreign  nation.  United  States  v. 
Holmes  etal,  5  Wheat.  412;  4  Cond.  Rep.  708. 

7.  The  law  of  the  United  States  declares,  that 
murder  committed  on  the  high  seas  shall  be 
tried  in  the  district  where  the  offender  is  appre- 
hended, or  into  which  he  is  first  brought ;  and 


therefore  the  circuit  court  has  jurisdiction  in  a 
case  arising  under  the  authority  of  the  United 
States.  United  States  v.  Magill,  1  Wash.  C.  C. 
R.  463. 

8.  The  legislature  making  use  of  a  technical 
law  term,  its  meaning  must  be  ascertained  by 
the  common  law;  and  therefore  the  definition 
of  murder  must  be  taken  from  that  code.     Ibid. 

9.  To  constitute  the  offence  of  murder  under 
the  law  of  the  United  States,  cognisable  in  the 
circuit  court  of  the  United  States,  not  only  the 
stroke,  but  the  death,  must  happen  on  the  high 
seas.     Ibid.  » 

10.  Where  a  person  is  insane  at  the  time  he 
commits  a  murder,  he  is  not  punishable  as  a 
murderer,  although  such  insanity  be  remotely 
occasioned  by  undue  indulgence  in  spirituous 
liquors.  But  it  is  otherwise  if  he  beat  the  time 
intoxicated  ;  and  his  insanity  be  directly  caused 
by  the  immediate  influence  of  such  liquors. 
United  States  v.  Drew,  5  Mason's  C.  C.  R.  28. 

11.  If  a  seaman  is  in  a  state  of  great  debility 
and  exhaustion,  so  that  he  cannot  go  aloft  with- 
out danger  of  death  or  enormous  bodily  injury, 
and  the  facts  are  known  to  the  master,  who,  not- 
withstanding, compels  the  seaman,  by  moral  or 
physical  force,  to  go  aloft,  persisting,  with  brutal 
malignity,  in  such  course,  and  the  seaman  falls 
from  the  mast,  and  is  drowned  thereby,  and  his 
death  was  occasioned  by  such  misconduct  in  the 
master;  under  such  circumstances  it  is  murder 
in  the  master.  If  there  be  no  malice  in  the 
master,  the  crime  is  reduced  to  manslaughter. 
United  States  v.  Freeman,  4  Mason's  C.  C.  R.  505. 

12.  Convictions  for  murder  may  take  place 
where  the  murdered  body  is  not  found.  United 
States  V.  G^bert,  2  Sumner's  C.  C.  R.  19. 

13.  To  make  a  man  a  principal  in  a  murder, 
it  is  not  necessary  that  he  should  inflict  the  mor- 
tal wound.  It  is  sufficient  if  he  be  present,  aid- 
ing and  abetting  the  act.  Nor  is  it  neces.sary 
that  there  should  be  a  particular  malice  against 
the  deceased.  It  is  sufficient  if  there  be  de- 
liberate malignity  and  depravity  in  the  conduct 
of  the  party.  United  States  v.  Ross,  1  Gallis.  C. 
C.  R.  524. 

14.  If  a  number  of  persons  conspire  together 
to  do  an  unlawful  act,  and  death  happen  in  the 
prosecution  of  the  design,  it  is  murder  in  all.  If 
the  unlawful  act  was  a  trespass,  the  murder,  to 
affect  all,  must  be  done  in  the  prosecution  of  the 
design.  If  the  unlawful  act  be  a  felony,  it  will 
be  murder  in  all,  although  the  death  happen  col- 
laterally, or  beside  the  principal  design.     Ibid. 

15.  If  several  persons  conspire  to  seize,  \\  ith 
force  and  violence,  a  vessel,  and  run  away  with 
her,  and  if  necessary,  to  kill  any  person  who 
shall  oppose  them  in  the  e.vecution  of  the  design, 
and  death  ensue  in  the  prosecution  of  the  de- 
sign;  it  is  murder  in  all  who  are  present,  aiding 
and  abetting  in  executing  the  design.     Ibid. 

16.  Malice,  in  the  sense  of  the  law,  means 
wilfulness.  Dexter  v.  Spear,  4  Mason's  C.  C.  R. 
115. 

17.  The  constitution  of  the  United  States  de- 
clares, that  congress  shall  have  power  to  exer- 
cise e.xclusive  legislation  in  ail  cases  whatever, 
over  places  purchased  by  the  consent  of  the  le- 
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gislatures  of  the  states  in  which  the  same  shall 
be,  for  the  creation  of  forts,  &c.  The  riiiht  of 
exclusive  iejjisiation  carries  with  it  the  right  of 
exclusive  jurisdiction;  and  when  a  murder  is 
committed  in  a  fort  so  purchased  with  such  con- 
sent, the  circuit  court  of  the  United  States  has 
jurisdiction  over  the  ofTence,  under  the  act  of 
1790:  although  in  the  cession,  the  state  reserved 
a  right  to  execute  civil  and  criminal  process  is- 
suing umier  state  authority  in  such  places. 
United  Stales  v.  I'ormll.  2  Mason's  C.  C.  li.  91. 

18.  The  legal  meaning  of  '-malice  afore- 
thought," in  cases  of  homicide,  is  not  confined 
to  homicide  commitletl  in  cold  blood  with  settletl 
design  and  premeditation,  but  extends  to  all  cases 
of  homicide,  however  sudden  the  occasion, 
where  the  act  is  done  with  such  cruel  circum- 
stances as  are  the  ordinary  indications  of  a 
wicked,  depraved,  and  malignant  spirit;  as 
where  the  punishment  inflicted  by  a  party,  even 
upon  provocation,  is  outrageous  in  its  nature  and 
continuance,  ami  beyond  all  proportion  to  the  of- 
fence ;  so  that  it  is  rather  to  be  attributed  to  dia- 
bolical malignity  and  brutality  than  to  human 
infirmity.  And  much,  in  these  cases,  depends 
on  the  instrument  employed — whether  danger- 
ous to  life  or  not.     Ibid. 

See  Cri.mes,  Vol.  I.  page  503. 


NATUPxALTZATION. 

1.  A  certificate  by  a  competent  court,  that  an 
alien  has  taken  the  oath  prescribed  by  the  act 
respecting  naturalization,  raises  a  presumption 
that  the  court  was  satisfied  as  to  the  moral  cha- 
racter of  the  alien,  and  of  his  attachment  to  the 
principles  of  the  constitution  of  the  United  States, 
&c.  The  oath,  when  taken,  confers  the  rights 
of  a  citizen.  It  is  not  necessary  that  there 
should  be  an  order  of  court  admitting  him  to  be- 
come a  citizen.  Campbell  v.  Gordon,  6  Cranch. 
176;  2  Cond.  Rep.  342. 

2.  The  children  of  persons  duly  naturalized, 
before  the  14th  of  April.  1802.  being  under  age 
at  the  time  of  the  naturalization  of  their  parent, 
were,  if  dwelling  in  the  United  States  on  the 
14th  of  April,  1802,  to  be  considered  as  citizens 
of  the  United  States.     Ibid. 

3.  The  power  of  naturalization  is  exclusively 
in  congress.  Chirac  v.  Chirac,  2  Wheat.  259  ;  4 
Cond.  Rep.  111. 

4.  The  second  section  of  the  act  of  congress, 
"to  establish  a  uniform  system  of  naturaliza- 
tion," passed  in  1802,  requires  that  every  per- 
son, desirous  of  being  naturalized,  shalTmake 
report  of  himself  to  the  clerk  of  the  district 
court  of  the  district  where  he  shall  arrive,  or 
some  other  court  of  record  in  the  United  States ; 
which  report  is  to  be  recorded,  and  a  certificate 
of  the  same  given  to  such  alien;  and  "which 
certificate  shall  be  exhibited  to  the  court  by 
every  alien  who  may  arrive  in  the  United  States 
after  the  passing  of  the  act,  on  his  application  to 
be  naturalized,  as  evidence  of  the  time  of  his 
arrival  within  the  United  States."    James  Spratt 


arriveil  in  the  United  States,  after  the  passing  of 
this  act ;  and  was  under  the  obligation  to  report 
himself  accoiding  to  its  provisions.  The  law 
does  not  recjuire  that  the  report  shall  have  been 
made  five  years  befort;  the  aiiplication  for  natu- 
ralization. The  third  condition  of  the  first  sec- 
tion of  the  law.  which  declares  that  the  court, 
admitting  an  alien  to  become  a  citizen,  '-shall 
be  satisfied  that  he  has  resided  five  years  in  the 
United  States,"  &c.,  does  not  prescribe  the  evi- 
dence which  shall  be  satisfactory.  The  report 
is  re(iuired  by  the  law  to  be  exhibited  on  the 
appliiration  for  naturalization,  as  evidence  of  the 
time  of  arrival  in  the  United  States.  The  law 
does  not  say  the  report  shall  be  the  sole  evi- 
dence; nor  does  it  recjuire  that  the  alien  shall 
report  himself  within  any  limited  time  after  ar- 
rival. Five  years  may  intervene  between  the 
time  of  arrival  and  the  report,  and  yet  the  re- 
port be  valid.  The  report  is  undoubtedly  con- 
clusive evidence  of  the  arrival ;  but  it  is  not 
made  by  the  law  the  only  evidence  of  that  fact. 
Spralt  V.  Spratt,  4  Peters,  393. 

5.  James  Spratt  was  admitted  a  citizen  of  the 
United  States  by  the  circuit  court  for  the  county 
of  Washington,  in  the  District  of  Columbia,  and 
obtained  a  certificate  of  the  same  in  the  usual 
form.  The  act  of  the  court,  admitting  James 
Spratt  as  a  citizen,  was  a  judgment  of  the  circuit 
court;  and  the  supreme  court  cannot  look  be- 
hind it,  and  inquire  on  what  testimony  it  was 
pronounced.     Ibid. 

6.  The  various  acts  on  the  subject  of  naturali- 
zation, submit  the  decision  upon  the  right  of 
aliens  to  courts  of  record.  They  are  to  receive 
testimony,  to  compare  it  with  the  law,  and  to 
judge  on  both  law  and  fact.  If  their  judgment 
is  entered  on  record,  in  legal  form,  it  closes  all 
inquiry:  and.  like  any  other  judgment,  is  com- 
plete evidence  of  its  own  validity.     Ibid. 

7.  A  naturalized  citizen,  who,  in  lime  of 
peace,  returns  to  his  native  country  for  the  pur- 
pose of  trade,  but  with  the  intention  of  returning 
again  to  his  adopted  country,  continuing  in  the 
former  a  year  after  the  war  between  the  two 
countries,  for  the  purpose  of  winding  up  his 
business,  engaging  in  no  new  commercial  trans- 
actions w-ith  the  enemy,  and  then  returning  to 
his  adopted  country  ;  has  gained  a  domicil  in 
his  native  country,  and  his  goods  are  subject 
to  capture  and  condemnation.  The  Frances,  8 
Cranch,  335;  3  Cond.  Rep.  1.54. 

8.  It  need  not  appear  by  the  record  of  natu- 
ralization that  all  the  requisites  prescribed  by 
law  for  the  admission  of  aliens  to  the  right  of 
citizenship,  have  been  complied  with.  Slarke  v. 
The  Chesapeake  Ins.  Co.,  7  Cranch,  420;  2  Cond. 
Rep.  556. 

9.  Semble,  that  the  judgment  of  the  court  ad- 
mitting an  alien  to  become  a  citizen,  is  con- 
clusive that  all  the  prerequisites  have  been 
complied  with:  or  that  parol  proof  may  be 
received  in  aid  of  the  record.     Ibid. 

10.  An  alien  enemy  cannot  be  permitted  to 
make  the  declaration  required  by  law  prepara- 
tory to  the  naturalization  of  aliens.  Ex  parte 
Newman.  2  Gallis.  C.  C.  R.  1 1. 

11.  Under  the  act  of  April   14th.    1802,   the 
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registry  of  aliens,  required  by  the  second  section 
of  the  law,  nnust  have  been  made  five  years 
before  the  application  for  naturalization.  Anony- 
mous, Peters'  C.  C.  R.  457. 

12.  The  applicant  must  also  prove  the  period 
of  his  resilience  in  the  United  Slates  ;  and  also, 
the  other  matters  required  by  the  provisions  of 
the  section.     Ibid. 

13.  Parol  evidence  of  the  arrival  of  an  appli- 
cant for  naturalization,  five  years  previous  to 
the  application,  is  insufficient.     Ibid. 


NAVY  OF  THE  UNITED  STATES. 

1.  Under  the  acts  of  congress  relating  to  the 
navy,  the  consent  of  the  father  is  not  necessary 
to  the  validity  of  the  enlistment  of  boys  in  the 
service  of  the  United  States.  United  States  v. 
Bainbridge,  1  Mason's  C.  C.  R.  71. 

2.  Congress  have  constitutionally  power  to 
accept  of  enlistment  of  minors  in  the  service  of 
the  United  States,  in  the  navy  or  army,  without 
the  consent  of  their  parents.     Ibid. 

3.  The  commander  of  a  squadron,  to  whose 
command  a  ship  of  war  is  attached,  and  under 
whose  orders  she  sails,  is  entitled  to  the  flag- 
twentieth  of  all  prizes  made  by  such  ship; 
although  the  other  part  of  the  squadron  may 
never  have  sailed  on  the  cruise,  in  consequence 
of  a  blockade  by  a  superior  force.  Decatur  v. 
Chen;  1  Gailis.  C.  C.  R.  506. 

4.  To  deprive  such  a  commander  of  his  fftg- 
twentieth,  on  account  of  having  left  his  station, 
it  is  indispensable  that  some  local  station  should 
have  been  assigned  him.     Ibid. 

5.  In  cases  of  joint  capture  by  privateers,  the 
captors  share  in  proportion  to  the  number  of  men 
composing  their  respective  crews;  as  to  such 
captors  the  statute  regulation  relative  to  the 
navy  does  not  exist,  and  therefore  their  claims 
are  settled  by  the  general  law  of  relative  strength . 
The  Dispatch  and  Cargo,  2  Galiis.  C.  C.  R.  1. 

6.  Prize  goods  brought  in  by  ships  of  war  of 
the  United  States,  are  liable  to  the  payment  of 
duties,  as  to  the  moiety  belonging  to  the  officers 
and  crew  of  the  capturing  ship  ;  but  no  duties 
are  payable  on  the  moiety  belonging  to  the 
United  States.  The  whole  of  that  moiety  belongs 
to  the  navy  pension  fund.  The  Liverpool  Hero, 
2  Gailis.  C.  C.  R.  184. 


NAVY  AGENT. 

1.  The  act  of  the  27th  of  March,  1804,  by 
which  the  President  of  the  United  States  was  au- 
thorized to  attach  to  the  navy  yard  at  Washing- 
ton a  captain  of  the  navy  for  the  performance  of 
certain  duties,  was  correctly  construed  by  the 
head  of  the  navy  department  until  1829,  allow- 
ing to  the  defendant  commissions  on  the  sums 
paid  by  him,  as  the  special  agent  of  the  navy 
department  in  making  the  disbursements.  United 
States  V.  M' Darnel,  7  Peters,  1. 


2.  By  an  act  passed  10th  July,  1832,  congress 
authorized  the  appointment  of  a  separate  and 
permanent  navy  agent  at  Washington,  and  di- 
rected the  performance  of  the  duties  "not  only 
for  the  navy  yard  in  the  city  of  Washington,  but 
for  the  navy  department,  under  the  direction  of 
the  secretary  of  the  navy,  in  the  payment  of  such 
accounts  and  claims  as  the  secretary  may  di- 
rect." These  duties  would  not  have  been  so  spe- 
cially stated  in  this  act,  if  they  had  been  consi- 
dered by  congress  as  coming  within  the  ordinary 
dutiesof  an  agent  of  the  navy  yard  at  Washington, 
under  the  act  of  1804.  But  independent  of  this 
consideration,  it  is  enough  to  know  that  the  du- 
ties in  question  were  discharged  by  the  defend- 
ant, under  the  construction  given  to  the  law  by 
the  secretary  of  the  navy.     Ibid. 

3.  The  United  States  instituted  a  suit  to  re- 
cover a  balance  charged  on  the  books  of  the 
treasury  department  against  the  defendant,  who 
was  a  clerk  in  the  navy  department,  upon  a 
fixed  annual  salary,  and  acted  as  agent  for  the 
payment  of  moneys  due  to  the  navy  pensioners, 
the  privateer  pensioners,  and  for  navy  disburse- 
ments; for  the  payment  of  which,  iunds  were 
placed  in  his  hands  by  the  government.  He  had 
received  an  annual  compensation  for  his  services 
in  the  payment  of  the  navy  pensioners;  and  for 
fifteen  years,  he  had  received,  in  preceding  ac- 
counts, commissions  of  one  per  cent,  on  the 
moneys  paid  by  him  for  navy  disbursements. 
He  claimed  these  commissions  at  the  treasury, 
and  the  claim  had  been  there  rejected  by  the 
accounting  officers;  and  if  allowed  the  same,  he 
was  not  now  indebted  to  the  government.  The 
United  States,  on  the  trial  of  the  case  in  the  cir- 
cuit court,  denied  the  right  of  the  defendant  to 
these  commissions,  as  they  had  not  been  allowed 
to  him  by  any  department  of  the  government, 
and  asserted  that  the  jury  had  not  power  to  allow 
them  on  the  trial.  By  the  court :  The  rejection 
of  the  claim  to  commissions  by  the  treasury  de- 
partment, formed  no  objection  to  the  admission 
of  it  as  evidence  of  ofTset  before  the  jury.  Had 
the  claim  never  been  presented  to  the  depart- 
ment, it  could  not  have  been  admitted  as  evi- 
dence by  the  court.  But,  as  it  had  been  made 
out  in  form  anil  presented  to  the  proper  account- 
ing officers,  and  had   been  rejected,  the  circuit 

I  court  did  right  in  submitting  it  to  the  jury,  if  the 
claim  was  considereil  as  equitable.     Ibid. 

5.  It  would  be  a  novel  principle  to  refuse 
payment  to  the  subordinates  of  a  department, 
because  their  chief,  under  whose  direction  they 
had  faithfully  served  the  public,  had  given  an 
erroneous  construction  to  the  law.     Ibid. 

6.  The  secretary  of  the  navy,  in  authorizing 
the  defeniiant  to  make  the  disbursements  on 
which  the  claim  for  compensation  is  founded, 
did  not  transcend  those  powers,  which,  under 
the  circumstances  of  the  case,  he  might  well 
exercise.     Ibid. 


NE  EXEAT  (Writ  of). 

1.  The  district  judges  of  the  courts  of  the 
United  States  have  no  authority  to  issue  writs 
2n 
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of  ne   exeat.    Gernon  v.  BoecaUne,  2  Wash.  C. 
C.  R.  130. 

2.  Tlie  ailuiavit  upon  which  the  writ  will 
issue,  must  be  positive  to  a  debt,  or  to  the  be- 
lie!" o(  the  plaiulif}',  that  a  certain  balance  of 
account  is  due.    Ibid. 

3.  The  circuit  court  of  the  United  States 
awardtxl  a  writ  of  ne  e.veat,  on  the  proper  alli- 
davit  beinir  made.     Ihid. 


NEGLIGEXCE. 

1.  Probable  cause  is  a  sufficient  justification 
for  a  capture;  but  this  protection  may  be  for- 
feited by  subsequent  neglirjence  or  misconduct. 
The  George,  1  iMason's  C.  C.  R.  24. 

2.  If  an  officer  of  the  government  seize  goods 
without  probable  cause,  he  is  responsible  for 
all  losses  and  injuries,  however  occasioned.  If 
with  probable  cause,  he  is  answerable  oidy  for 
the  losses  which  crow  out  of  ordinary  neglect. 
Ibid. 

3.  Where  an  embezzlement  takes  place  on 
board  of  a  ship,  the  seamen  are  not  liable  to 
contribute  out  of  their  wages,  unless  it  was 
caused  by  their  fraud,  connivance  or  negligence: 
or,  if  the  offender  is  unknown,  unless  a  presump- 
tion of  guilt  is  fixed  on  all  the  crew,  or  at  least 
on  those  who  are  called  upon  to  contribute. 
Spun-  V.  Pearson,  1  Mason's  C.  C.  R.  104. 

4.  A  bailee  without  reward,  is  guilty  of  gross 
negligence  if  he  omits  that  reasonable  care  of 
property  committed  to  his  charge,  which  per- 
sons in  the  like  situations  exercise,  or  which 
the  bailee  is  accustomed  to  exercise  in  the  like 
cases.    Tracij  v.  Ward,  3  Mason's  C.  C.  R.  132. 

5.  Gross  negligence  is  to  be  considered  with 
reference  to  the  nature  of  the  2'oods  delivered 
to  a  bailee  without  reward.  If  money  is  deli- 
vered, it  is  to  be  kept  with  more  care  than  com- 
mon property.     Ibid. 

6.  A  bill  of  e.xchange  remitted  in  payment  of 
a  debt  due  to  the  person  to  whom  it  is  sent, 
where  the  amount  of  the  bill  is  lost  by  the  negli- 
gence of  the  person  to  whom  it  was  transmitted, 
is  to  be  considered  as  payment  of  the  debt. 
Roberts  v.  Gallasher,  1  Wash.  C.  C.  R.  156. 

7.  If  a  bill  of  exchange,  or  a  promissory  note, 
is  given  and  received  in  .satisfaction  of  a  prece- 
dent debt,  the  laches  of  the  holder,  by  which 
the  amount  due  upon  the  bill  is  lost,  will  pre- 
vent a  claim  upon  the  person  from  whom  it  was 
received  in  payment.     Ibid. 

8.  If  A  loan  the  note  of  a  third  person  to  B. 
B  must  use  due  diligence  to  recover  the  amount 
due  by  it;  and  if  the  debt  is  lost  by  the  in- 
solvency of  the  maker,  and  by  B's  want  of  dili- 
gence, B  must  pay  the  amount  of  the  note  to  A. 
Higbie  v.  Hopkins,  1  Wash.  C.  C.  R.  230. 

9.  Where  a  party  has  had  it  in  his  power  to 
ascertain  the  impoitance  of  evidence  before  the 
hearing  of  a  cause,  and  has  neglected  to  do  so, 
and  to  obtain  the  testimony,  a  court  of  equity 


will  not  grant  a  re-hearing,  on  the  ground  that 
the  importance  of  the  eviilence  has  been  ascer- 
tained after  the  hearing  of  the  cause,  although 
the  justice  of  the  case  might  be  promoted  by  it. 
Prevosl  V.  Gratz,  IVters'  C.  C.  R.  304. 

10.  The  law  applicable  to  common  carriers  is 
one  of  great  rigour.  Though  to  the  extent  to 
which  it  has  been  carried,  and  in  the  cases  to 
which  it  has  been  applied,  its  necessity  and  its 
policy  are  admitted,  yet  it  ought  not  to  be  car- 
ried further  or  applied  to  new  cases.  It  has  not 
been  applied  to  living  men,  and  it  ought  not  to 
be.    Boyce  v.  Anderson,  2  Peters,  155. 

11.  The  ancient  rule  of  the  law  of  carriers, 
that  the  carrier  is  liable  only  for  ordinary  neglect, 
does  not  apply  to  the  conveyance  of  slaves.  Ibid. 
156. 

12.  The  owner  of  a  vessel  is  answerable  for 
the  carelessness  or  unskilfulness  of  his  master; 
and  by  the  common  law,  nothing  but  the  act  of 
God,  or  of  the  enemy,  or  of  the  party  complain- 
ing, can  excuse.  Dusar  v.  Murgatroyd,  1  Wash. 
C.  C.  R.  13. 

13.  In  an  action  brought  against  a  postmaster 
for  negligence,  in  not  safely  transmitting  a  letter 
containing  money,  in  the  mail,  and  issue  taken 
upon  the  neglect  of  the  postmaster  himself,  it  is 
not  competent  to  give  in  evidence  the  neglect 
of  his  assistant.  Dunlop  v.  Monroe,  7  Cranch, 
269;  4  Cond.  Rep.  484. 

14.  The  distinction  between  the  relation  of  a 
postmaster  to  his  sworn  assistant  acting  under 
him.  and  between  master  and  servant  generally, 
has  long  been  settled :  and  though  the  latter  re- 
lation might  sanction  the  admission  of  such  evi- 
dence, if  it  is  intended  to  charge  a  postmaster 
for  the  negligence  of  his  assistants,  the  plead- 
ings must  be  made  up  according  to  the  case ; 
and  his  liability  then  will  only  result  from  his 
own  neglect,  in  not  properly  superintending  the 
discharge  of  their  duties  in  his  office.     Ibid. 

15.  In  order  to  make  a  postmaster  liable  for 
negligence,  it  must  appear  that  the  loss  or  injury 
sustained  by  the  plaintiff,  was  the  consequence 
of  the  negligence.     Ibid. 

16.  Where  the  owner  of  certain  slaves,  who 
was  also  part  owner  of  a  vessel,  hired  the  slaves 
to  the  master  of  the  vessel  to  proceed  as  mari- 
ners on  board,  on  a  voyage,  at  the  usual  wages, 
and  without  any  special  contract  of  hiring:  Held, 
that  the  master,  having  acted  with  good  faith, 
was  not  responsible  for  the  escape  of  the  slaves 
in  a  foreign  port,  w  hich  was  one  of  the  contin- 
gent termini  of  the  voyage,  and  consequently, 
within  the  hazards  to  which  the  owner  knew 
his  property  might  be  exposed,  although  it  was 
doubtful  whether  the  master  had  strictly  pursued 
his  orders  in  going  to  such  port.  Beverley  v. 
Brooke,  2  Wheat.  100;  4  Cond.  Rep.  52. 

17.  A  hirer,  having  charge  of  the  property  of 
another,  is  answerable  for  an  injury  which  is 
caused  by  the  omission  of  that  care,  which  a 
man  of  common  prudence  would  have  taken  of 
his  own  concerns.  Reeves  v.  2he  Constitut'Oti, 
Gilpin's  D.  C.  R.  585. 
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].  General  Principles. 

1.  A  neutral  nation  nnay,  if  so  cli?poseil,  with- 
out a  breach  of  her  iieunai  character,  grant  per- 
mission to  both  belligerents  to  equip  their  ves- 
sels of  war  within  her  territories.  But  without 
such  permission,  the  subjects  of  such  belligerent 
powers  have  no  right  to  e(]uip  vessels  of  war,  or 
to  augment  their  force,  either  with  arms  or  men, 
within  the  neutral  territory.  The  Bris,  Alerta 
and  Caro;o  v.  Moran,  9  Cranch,  359;  3  Cond. 
Rep.  425. 

2.  Such  unauthorized  acts  violate  the  sove- 
reignty and  rights  as  a  neutral  of  such  nation. 
All  captures  made  by  means  of  such  equipments 
are  illegal  in  relation  to  such  nation,  and  it  is 
competent  for  her  courts  to  punish  the  offenders; 
and  in  case  the  prizes  are  brought  infra  piaesi- 
ciia,  to  order  them  to  be  restored.     Ibid. 

3.  It  is  immaterial  whether  the  persons  taken 
on  board  in  the  neutral  port  were  native  Ameri- 
can citizens  or  foreigners  domiciled  in  the  United 
States  :  neither  the  law  of  nations  nor  the  act 
of  congress  recognises  any  distinction,  except  in 
respect  to  the  subjects  of  the  state  in  whose  ser- 
vice they  are  so  enlisted,  transiently  within  the 
United  States.     Ibid. 

4.  A  neutral  may  lawfully  employ  an  armed 
belligerent  vessel  to  transport  his  goq^ls:  and 
such  goods  do  not  lose  their  neutral  character  by 
the  armament,  nor  by  the  resistance  made  by 
such  vessel ;  provided  the  neutral  do  not  aid  in 
such  armament  or  resistance,  although  he  char- 
ter the  whole  vessel,  and  be  on  board  at  the  time 
of  the  resistance.  The  Nereide  ;  Bennett,  Mas- 
ter, 9  Cranch,  388  :  3  Cond.  Rep.  439. 

5.  In  cases  of  violation  of  our  neutrality  by 
any  of  the  belligerents,  if  the  prize  comes  vol- 
untarily within  our  territory,  it  is  restored  to  the 
original  owners  by  our  courts.  But  their  juris- 
diction for  this  purpose,  under  the  law  of  na- 
tion.s,  extends  only  to  restitution  of  the  specific 
property,  with  costs  ant!  expenses,  during  the 
pendency  of  the  suit ;  and  does  not  extend  to 
the  infliction  of  vindictive  damages  as  in  ordi- 
nary ca.ses  of  marine  torfs.  La  Amislad  de  Rues, 
5  Wheat.  385  ;  4  Cond.  Rep.  697. 

6.  Where  the  original  owner  seeks  for  restitu- 
tion in  our  courts  upon  the  ground  of  a  violation 
of  our  neutrality  by  the  captors,  the  onus  pro- 
bandi  rests  upon  him  ;  and  if  there  be  reasonable 
doubt  respecting  the  facts,  the  court  will  decline 
to  exercise  its  jurisdiction.     Ibid. 

7.  The  neutral  carrier  of  enemy's  goods  is  en- 
titled to  freight  from  the  captors.  This  right  is 
lost,  if  the  object  of  the  neutral  was  to  assist 
the  enemy.  The  Commercen,  1  Wheat.  382;  3 
Cond.  Rep.  604. 

8.  A  blockade  does  not,  according  to  modern 
usage,  extend  to  a  neutral  vessel  found  in  port, 
nor  prevent  her  coming  out  with  the  cargo  which 
was  on  board,  when  the  blockade  was  instituted. 


Olivera  v.  The  Union  Ins.  Co.,  3  Wheat.  183;  4 
Cond.  Rep.  227. 

9.  A  neutral  cargo,  found  on  board  an  armed 
enemy's  vessel,  is  not  liable  to  condemnation  as 
prize  of  war.  The  Atalanta,  3  Wheat.  409  ;  4 
Cond.  Rep.  285. 

10.  The  right  of  adjutlicating  on  all  captures 
and  questions  of  prize,  belongs  exclusively  to 
the  courts  of  the  captor's  country:  but  it  is  an 
exception  to  the  general  rule,  that  where  the 
captured  vessel  is  brought,  or  voluntarily  comes 
infra  prssidia  of  a  neutral  power,  that  power 
has  a  right  to  inquire  whether  its  own  neutrality 
has  been  violated  by  the  cruiser  which  made 
the  capture;  and  if  such  violation  has  been  com- 
mitted, it  is  in  duty  bound  to  restore  to  the  origi- 
nal owner,  property  captured  by  cruisers  ille- 
gally equipped  in  its  ports.  The  Estrella,  4 
Wheat.  298  ;  4  Cond.  Rep.  459. 

11.  In  the  absence  of  any  act  of  congress  on 
the  subject,  the  courts  of  the  United  States 
would  have  authority  under  the  general  law  of 
nations,  to  decree  restitution  of  property  cap- 
tured in  violation  of  their  neutrality,  under  a 
commission,  issued  within  the  United  Stales,  or 
under  an  armament  or  augmentation  of  the  ar- 
mament or  crew  of  the  capturing  vessel  within 
the  same.     Ibid. 

12.  A  neutral  state  is  not  bound  to  prohibit 
the  exportation  of  contraband  articles.  The 
United  States,  during  their  neutrality,  did  not 
prohibit  such  export.  The  Santissima  Trinidad, 
7  Wheat.  283;  5  Cond.  Rep.  284. 

13.  The  principle  is  now  firmly  established, 
that  prizes  made  by  vessels  which  have  violated 
the  acts  of  congress,  that  have  been  enacted  for 
the  preservation  of  the  neutrality  of  the  United 
States,  if  brought  within  their  territory,  shall  be 
restored.  Gran  Para,  7  Wheat.  471;  5  Cond. 
Rep.  328. 

14.  Where  a  neutral  is  engaged  in  a  commerce 
which  is  exclusively  confined  to  the  subjects  of 
a  country,  and  is  interdicted  to  all  others,  and 
cannot  be  avowedly  carried  on  in  the  name  of  a 
foreigner,  such  a  commerce  is  to  be  considered 
as  so  entirely  national,  that  it  must  follow  the 
situation  of  the  country.  The  property  is  so  in- 
timately incorporated  into  the  commerce  of  the 
country,  that  it  receives  its  character  solely  from 
that  commerce.  In  this  view,  though  the  pro- 
perty may  be  neutral,  yet  the  commerce  in  which 
it  is  engaged  may  be  hostile,  and  induce  confis- 
cation ;  and  in  such  a  trade  it  is  immaterial  whe- 
ther the  shipment  be  in  peace  or  war.  The  Ann 
Green,  1  Gallis.  C.  C.  R.  274. 

15.  In  time  of  war.  property  shall  not  be  per- 
mitteil  to  change  character  in  transitu  ;  nor  shall 
property  shipped,  to  become  the  property  of  the 
enemy  on  arrival,  be  protected  by  the  neutrality 
of  the  shipper.     Ibid. 

16.  The  circumstance  that  a  neutral  is  en- 
gaged in  enemy  navigation,  does  not  subject  all 
his  trade  from"  the  neutral  country,  on  neutral 
voyace.s,  to  the  enemy  character.  The  Liver- 
pool Packet,  1  Gallis.  C.  C.  R.  513. 

17.  In  general,  the  national  character  of  a 
person  is  to  be  decided  by  that  of  his  domicil: 
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The  Flying  Fish,  2  Gallis.  C.  C.  R. 


if  that  be  neutral,  he  acquires  the  neutral  cha- 1  ther  proof, 
racter ;  if  otherwise,  he  is  alFected  with  the  en-    37-1. 
eniv's  character.   The  San  Jose  Indiano,  2  GMia.  \      29.  Neutral    rights   are    not  violated    by    the 
C.  C  R.  268.  grant  of  a  commission  to  a  neutral,  while  within 

18.  The  liberty  of  selling  prizes  taken  by  a  ithe  territory  of   a  belligerent.     The  Suittissima 
belligerent,  in  a  neutral  territory,  is  not  a  perfect  I  Tyinidad,  1  Brockenb.  C.  C.  R.  478. 


right,  but  may  be  regulated  by  the  neutral  gov 
erumeiit.     Th".  Jf'Uliain,  1  Adm.  Decis.  12. 

19.  Couits  of  a  neutral  sovereign  have  no 
right  to  try  the  prizes  taken  by  the  ships,  public 
or  private,  of  another.     Ibid. 

20.  The  discussion  about  neutral  territory  lies 
between  the  sovereign  of  the  captor  and  that  of 
the  neutral  nation.  The  rights  of  neutrals  were 
not  established  for  the  benefit  of  belligerent  par- 
ties. They  only  alTect  the  neutral ;  and  invasion 
of  these  rights  is  an  offence  to  him,  and  not  to 
the  party  at  war.  Moxon  ct  al.  v.  The  Fanny, 
2  Adm.  becis.  309. 

21.  The  party  whose  property  is  taken  in  a 
neutral  couiitry,  calls  on  the  neutral  sovereign 
to  assert  those  rights  for  the  protection  of  those 
within  the  territory;  but  no  suit,  fouiuled  on  the 
ground  of  invasion  of  neutral  territory,  can  be 
maintained  by  a  belligerent  party.     Ibid. 

22.  A  neutral  cannot  lawfully  become  the  car- 
rier of  provisions  for  the  supply  of  the  army  of 
one  of  the  belligerents,  although  such  army  be 
in  a  neutral  countrj',  and  directly  engaged  in 
hostilities  only  against  a  third  belligerent.  A 
neutral  ship  engaged  in  such  traffic  is  not  enti- 
tleii  to  freight.  The  Commcrcen,  2  Gallis.  C.  C. 
R.  261. 

23.  Where  a  captured  cargo  belonged,  one- 
half  to  a  neutral,  anti  the  other  half  to  an  enemy, 
and  there  were  papers  on  board,  from  which  the 
enemy's  interest  might  be  discovered,  it  was 
held  that  the  share  of  the  neutral  should  not  be 
subject  to  confiscation  in  consequence  of  his 
having  persisted  in  a  claim  for  the  whole,  which 
his  agent  had  made,  nor  of  his  having  sworn 
falsely,  that  he  was  solely  interested ;  the  affi- 
davit not  having  been  employed  for  any  fraudu- 
lent purpose  in  the  cause.  The  Betsey,  2  Gallis. 
C.  C.  R.  377. 

24.  If  a  neutral  fraudulently  attempt  to  cover 
and  claim  an  enemy's  interest  in  a  prize  court, 
he  will  not  be  allowed  to  introduce  further  proof 
to  show  his  own  neutral  interest  in  the  same 
property.     Ibid. 

25.  If  a  ship  carries  a  neutral  flag,  but  her 
owners  reside  in  the  country  of  an  enemy,  she 
is  to  be  condemned  as  prize.  The  San  Jose  In- 
diana, 2  Gallis.  C.  C.  R.  284. 

26.  The  prize  courts  of  a  belligerent  may  take 
jurisdiction  of  property  captured  by  its  cruisers, 
while  the  captured  property  is  lying  in  a  foreisfn 
neutral  port.  The  Arabella.  2  Gallis.  C.  C.  R. 
368. 

27.  It  is  competent  for  a  friendly  belligerent 
to  ransom  the  property  of  a  neutral  after  cap- 
ture; and  there  is  no  difference  between  the 
ran.som  of  such  property  and  that  of  an  enemy. 
Maisonnaire  v.  Keating,  2  Gallis.  C.  C.  R.  32.5. 

28.  If  the  shippers  in  a  hostile  ship  neglect  to 
put  on  board  documentary  evidence  of  neutral- 
ity, they  will  not  be  allowed  the  benefit  of  fur- 


30.  Query,  If  a  colony  in  a  state  of  rebellion, 
and  struggling  to  obtain  its  independence  of  the 
parent  state,  is  embraced  by  the  act  of  congress 
of  1794,  prohibiting  the  enlistment  of  soldiers, 
marines,  and  seamen,  within  the  limits  of  the 
United  States,  to  enter  the  service  of  any  foieign 
prince  or  state.     Ibid. 

31.  It  seems,  that  the  public  current  declara- 
tions of  the  crew,  that  a  large  portion  of  them 
were  enlisted  for  a  cruise  in  the  United  Slates, 
in  a  case  where  no  motives  existed  for  previous 
combination  ;  and  the  testimony  of  the  master 
of  the  captured  vessel,  that  a  portion  of  the 
crew  spoke  English,  and  that  the  mate  told  him 
that  the  vessel  was  equipped  and  fitted  out  in 
Baltimore,  cannot  be  entirely  disregarded.  Ibid. 

2.  Neutrality  of  Persons  and  Property. 

32.  The  act  of  congress,  passed  27th  February, 
1800,  entitled  "an  act  to  snsj)end  the  commer- 
cial intercourse  between  the  United  States  and 
France,  and  the  dependencies  thereof,"  ought 
never  to  be  construed  to  violate  the  laws  of  na- 
tions, if  the  construction  of  the  act  can  possibly 
be  otherwise;  and,  consequently,  the  law  is 
never  to  be  construed  lo  violate  neutral  rights, 
or  to  affect  neutral  commerce,  further  than  is 
warranted  by  the  law  of  nations,  as  the  same  is 
understood  in  the  United  States.  Murray  v.  The 
Charming  Betsey,  2  Cranch,  64 ;  1  Cond.  Rep.  358. 

33.  A  subject  of  a  neutral  power  carrying  on 
trade  in  the  country  of  an  enemy,  and  residing 
there,  loses  his  neutial  character.  The  Experi- 
ment,  2  Dall.  42. 

34.  Writers  on  public  law  distinguish  between 
a  temporary  residence  in  a  foreign  country  for  a 
special  purpose,  and  a  residence  accompanied 
with  an  intention  to  make  it  a  permanent  place 
of  abode.  The  Venus,  8  Cranch.  253 ;  3  Cond. 
Rep.  109. 

35.  A  neutral,  or  subject  found  residing  in  a 
foreign  country,  is  presumed  to  be  there  animo 
manendi ;  and  if  a  state  of  war  should  bring  his 
national  character  into  question,  it  is  incumbent 
upon  him  to  explain  the  circumstances  of  his 
residence.     Ibid. 

36.  So  a  subject  of  a  belligerent  state,  domi- 
ciled in  a  neutral  country,  is  deemed  a  neutral 
by  each  belligerent,  with  reference  to  the  trade 
he  carries  on  with  the  adverse  belligerents,  and 
with  all  the  rest  of  the  world.     Ibid. 

37.  The  national  character  which  a  man  ac- 
quires by  residence,  may  be  thrown  oil  at  plea- 
sure by  a  return  to  his  native  country,  or  even 
by  turning  his  back  on  the  country  in  which  he 
has  resided,  on  his  way  to  another.  It  is  an  ad- 
ventitious character  gained  by  residence,  and 
which  ceases  by  non-residence.  It  no  longer 
adheres  to  the  party,  from  the  moment  he  puts 
himself  in  motion,  bona  fide,  lo  quit  the  country, 
sine  animo  revertendi.     Ibid. 
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38.  If  any  thing  short  of  actual  removal  be 
admitted  to  work  a  change  in  the  national  cha- 
racter, acquired  by  residence,  the  evidence  of  a 
bona  fide  intention  to  remove,  should  be  such  as 
to  leave  no  doubt  of  its  sincerity.  Mere  decla- 
rations of  such  an  intention  ought  never  to  be 
relied  on,  when  contradicted,  or  at  least  rendered 
doubtful,  by  a  continuance  of  residence.  They 
may  have  been  made  to  deceive  ;  or,  if  sincerely 
made,  they  may  never  be  executed;  the  party 
may  change  his  determination.     Ibid. 

39.  It  seems  that  where  a  native  citizen  of 
the  United  States  emigrated,  before  a  declaration 
of  war,  to  a  neutral  country,  there  acquired  a 
domicil.  and  afterwards  returned  to  the  United 
States  during  the  war,  and  reacquired  his  native 
domicil,  he  became  a  redintegrated  American 
citizen,  and  could  not  afterwards,  flagrante  bello, 
acquire  a  neutral  domicil  by  again  emigrating 
to  his  adopted  country.  The  Dos  Hermanns,  2 
Wheat.  76:  4  Cond.  Rep.  39. 

40.  The  native  character  does  not  revert  by  a 
mere  return  to  his  native  country,  of  a  merchant, 
who  is  domiciled  in  a  neutral  country  at  the  time 
of  capture;  who  afterwards  leaves  his  commer- 
cial establishment  in  the  neutral  country,  to  be 
conducted  by  his  clerks  in  his  absence;  who 
visits  his  native  country,  merely  on  mercantile 
business,  with  an  intention  of  returning  to  his 
adopted  country ;  but  the  neutral  domicil  still 
continues.  The  Friendschaft,  3  Wheat.  14 ;  4 
Cond.  Rep.  189. 

41.  In  general,  the  national  character  of  a  per- 
son is  to  be  decided  by  that  of  his  doroicil :  if 
that  be  neutral,  he  acquires  the  neutral  cha- 
racter; if  otherwise,  he  is  affected  with  the 
enemy's  character.  The  San  Jose  Indiana,  2 
Gallis.  C.  C.  R.  268. 

42.  But  the  property  of  a  person  may  acquire 
a  hostile  character,  altogether  independent  of  his 
own  peculiar  character  derived  from  residence. 
The  origin  of  the  property,  or  the  traffic  in  w  hich 
it  is  engaged,  may  stamp  it  with  a  hostile  taint, 
although  the  owner  may  happen  to  be  a  neutral, 
domiciled  in  a  neutral  country.  Such  are  the 
instances  of  engagements  in  the  colonial,  coasting, 
fishing,  or  other  privileged  trade  of  the  enemy. 
Ibid. 

43.  The  general  principle  is.  that  where  a 
person  is  engaged  in  the  ordinary  or  extraordi- 
nary commerce  of  an  enemy's  country,  upon  the 
same  footing,  and  with  the  same  advantages  as 
native  resident  subjects,  his  property,  so  em- 
ployed, is  to  be  deemed  incorporated  into  the 
general  commerce  of  that  country,  and  subject 
to  confiscation,  be  his  residence  where  it  may. 
Ibid. 

3.  Capture  of  Neutral  Property. 

44.  A  capture  made  by  a  lawfully  commissioned 
belligerent  cruiser,  with  the  aid,  and  by  the 
means  of  a  neutral,  who  had  no  right  to  cruise, 
is  unlawful;  and  the  captured  property  will  be 
restored  by  the  neutral,  if  brought  within  the 
jurisdiction  of  its  court.  Talbot,  Appellant,  v. 
Jansen  etal.,  3  Dall.  133  ;   1  Cond.  Rep.  62. 

45.  Captures  by  belligerent  vessels,  lawfully 
commissioned,  are  alone  e.\empt  from  inquiry  by 
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neutral  courts ;  and  if  the  capturing  vessel  claims 
to  be  so  exempted,  the  court  should  inquire 
whether,  and  have  proof  that  she  is  entitled  to 
the  same.     Ibid. 

46.  A  French  privateer  had  taken  out  her 
guns,  masts,  and  sails,  which  remained  on  shore 
till  the  general  repairs  of  the  vessel  were  com- 
pleted, and  they  were  again  put  on  board  ;  alter 
which  she  sailed  on  a  cruise  and  captured  a 
British  vessel,  which  she  sent  into  Charleston. 
On  a  claim  to  restitution,  on  the  ground  that  the 
privateer  had  been  illegally  fitted  out  in  a  neu- 
tral port,  the  court  decided,  that  the  mere  re- 
placement of  her  force  could  not  be  considered 
a  material  augmentation,  even  if  an  augmenta- 
tion of  force  could  be  considered  as  a  cause  for 
restitution.  Moodie  v.  The  Pha.be  Anne,  3  Dall. 
319;   1  Cond.  Rep.  139. 

47.  The  property  of  a  house  of  trade  in  the 
enemy's  country,  is  good  prize;  notwithstanding 
the  neutral  domicil  of  one  or  more  of  the  part- 
ners. The  Antonia  Johanna,  1  Wheat.  159;  3 
Cond.  Rep.  525. 

48.  Immediately  on  capture  of  property  on 
the  high  seas  by  a  belligerent,  the  captors  ac- 
quire such  a  right,  as  no  neutral  can  justly  im- 
pugn or  destroy.  M'-Donough  v.  Danery,  3  Dall. 
188  ;   1  Cond.  Rep.  94. 

49.  The  owner  of  a  privateer  capturing  neu- 
tral property,  is  not  liable  to  a  decree  of  restitu- 
tion, unless  the  property,  or  its  proceeds,  came 
to  his  hands.  Jennings  v.  Carson,  4  Cranch,  2; 
2  Cond.  Rep.  2. 

50.  An  officer  of  such  belligerent  vessel  of 
war,  cannot  be  arrested  or  sued  in  the  neutral 
nation,  at  the  suit  or  instance  of  individuals,  for 
any  capture  made  on  the  high  seas,  and  carried 
for  adjudication  into  a  belligerent  port.  United 
States  V.  Peters,  3  Dall.  121 ;   1  Cond.  Rep.  60. 

51.  A  belligerent  may  arrest  a  neutral  vessel 
on  the  high  seas,  and  bring  it  into  the  ports  of 
the  sovereign  under  whose  commission  he  acts, 
for  any  breach  of  neutrality ;  and  for  such  acts 
is  answerable  only  to  the  sovereign  in  whose 
service  he  is,  and  from  whom  he  derives  his 
authority.     Ibid. 

52.  A  capture  of  a  neutral  vessel,  by  a  bel- 
ligerent, is  a  total  loss  under  a  policy  of  insu- 
rance;  and  the  assured  is  entitled  thereon  to 
abandon.  Rhinelander  v.  The  Ins.  Co.  of  Penn- 
sylvania, 4  Cranch,  29;  2  Cond.  Rep.  13. 

53.  A  capture  by  a  vessel  owned  and  fitted 
out  in  a  neutral  country,  is  unlawful,  and  the 
vessel  captured  will  be  restored  by  the  courts  of 
a  neutral  country.  La  Conception,  6  Wheat.  235 ; 
5  Cond.  Rep.  77. 

54.  A  capture  made  by  citizens  of  the  United 
States,  of  property  belonging  to  subjects  of  a 
country  in  amity  with  the  United  States,  is  un- 
lawful wheresoever  the  capturing  vessel  may 
have  been  equipped,  or  by  whomsoever  cOrn- 
missioned  ;  and  the  property  thus  captured,  if 
brought  within  the  neutral  limits  of  this  country, 
will  be  restored  to  the  original  owners.  The 
Bello  Conines,  6  Wheat.  152;  5  Cond.  Rep.  45. 

55.  Where  a  capture  is  made  of  the  property 
of  the  subjects  of  a  nation,  in  amity  with  the 
United  States,  by  a  vessel  built,  armed,  equipped. 
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aikl  owned  in  the  United  States,  such  capliiie  is    iieufiai  country 
illesial,  and  the  property,  if  brought  within  our    Cond.  Uop.  286 
territorial  limits,  will  be  restored  to  the  orijjjnal 
owners.     La  Conception,  6  Wheat.  235;  5  Coiul. 
Rep.  77. 

56.  A  neutral  vessel  capture^!  by  a  French 
vessel  of  war,  and  armed  and  manned  by  the 
captors,  was  liable  to  be  captured  by  the  armed 
vessels  of  the  United  States,  under  the  act  of 
congress  of  28th  of  May,  1798;  but  such  ves- 
sels^ after  capture,  could  not  be  considered  as 
French  vessels,  and  liable  to  condemnation. 
Talbot  V.  Socman,  1  Cranch,  1 ;  1  Cond.  Rep. 
229. 

57.  The  capture  of  a  neutral  ship,  having 
enemy's  property  on  board,  is  strictly  justifiable 
in  the  exercise  of  the  rights  of  war.  It  is  no 
wrong  done  to  the  neutral,  even  though  the 
voyase  be  thereby  defeated .  The  captors  are  not, 
therefore,  answerable  in  pcrnam,  to  the  neutral, 
for  the  losses  which  he  may  sustain,  by  a  lawful 
exercise  of  bellicereut  rights.  It  is  the  misfor- 
tune of  the  neutral,  and  not  the  fault  of  the 
belligerent.  By  the  capture,  the  captors  are 
subst'ituted  in  lieu  of  the  original  owners,  and 
take  the  property  cum  onere.  They  are,  there- 
fore, responsible'  for  the  freight  which  attached 
upon  the  property,  of  which  the  sentence  of  con- 
demnation ascertains  them  to  be  the  rightful 
owners,  succeeding  to  the  former  proprietors. 
The  Antonia  Johanna,  1  Wheat.  159;  3  Cond. 
Rep.  525. 

58.  Cases  of  a  flagrant  character,  on  the  part 
of  a  neutral,  such  as  carrying  despatches  or  hos- 
tile military  passengers,  an  engagement  in  the 
transport  service  of  the  enemy  and  a  breach  of 
blockade,  lead  to  the  confiscation  of  the  vessel. 
The  Commerccn,  1  Wheat.  382 ;  3  Cond.  Rep. 
604. 

59.  The  captured  vessel  may  be  neutral,  and 


The  Anne,  3  Wheat.  435  j  4 


NEW  HAMPSHIRE. 

LAND    TITLKS    IN    NEW    HAMPSHIRE. 

1.  A  grant  of  a  tract  of  land  in  equal  shares  to 
sixty-three  persons,  to  be  divided  among  them 
in  sixty-eight  equal  parts,  with  a  specific  appro- 
priation of  live  shares,  conveys  only  a  sixty- 
eighth  part  to  each  person.  7 he  Town  of  Paw- 
let  V.  Clarke  et  al,  9  Cranch,  292;  3  Cond.  Rep. 
408. 

2.  If  one  of  the  shares  be  declared  to  be  •'  for 
a  glebe  for  the  church  of  England  as  by  lawr 
established,"  that  share  is  not  holden  in  trust  by 
the  grantees;  nor  is  it  a  condition  annexed  to 
their  right  or  shares.     Ibid. 

3.  A  grant  to  a  church  at  such  a  place,  is  good 
at  common  law,  and  vests  the  fee  in  the  parson 
and  his  successors.     Ibid. 

4.  In  general;  no  grant  can  take  effect  unless 
there  be  a  sufficient  grantee  then  in  esse,  capa- 
ble of  taking  it.  But  land,  at  common  law,  may 
be  cranted  to  pious  uses,  before  there  is  a  gran- 
tee in  existence  competent  to  take  it;  and  in 
such  a  case  the  fee  would  remain  in  abeyance,  or 
be  like  the  hcereditas  jacens  of  the  Roman  law, 
in  expectation  of  an  heir.     Ibid. 


NEW  JERSEY. 

LAND    TITLES    IN    NEW    JERSEY. 

1.  A  person  born  in  the  colony  of  New  Jersey, 
before  the  year   1775,  and  residing  there  until 


may  be  captured  on  suspicion. "  This  is  a  serious    the  year  1777,  but  who  then  joined  the  British 
vexation  to  the  neutral,  which  ought  not  to  be    arniy,  and  ever  suice  adhered   to  the   British, 


increased  by  prolonging  his  detention,  in  the 
hope  that  something  may  be  discovered  from 
some  other  source  which  may  justify  coiidem- 
nation.  If  his  papers  are  all  clear,  and  if  the 
examinations  in  preparatorio  all  show  his  neu- 
tralitv.  he  is,  and  ought  to  be  immediately  dis- 
charged. The  George,  ifc,  1  Wheat.  408;  3 
Cond'.  Rep.  608. 

60.  An  injured  neutral  may  receive  indemnity 
in  the  courts  of  a  captor,  for  an  illicit  capture, 
notwithstanding  a  recapture  has  intervened,  de 


claiming  to  be  a  British  subject,  and  demanding 
and  receiving  compensation  from  that  govern- 
ment, for  his  loyalty  and  his  sufferings  as  a  re- 
fugee; has  a  right  to  take  lands  by  descent,  in 
the  state  of  New  Jersey.  Coxe  v.  M-Ilvaine,  4 
Cranch,  209;  2  Cond.  Rep.  86. 

2.  Where,  in  a  deed,  the  lands  sold  are  said 
to  contain  "about  so  many  acres,  more  or  less," 
both  the  grantor  and  the  grantee  consider  those 
words  as  a  representation  of  the  quantity  which 
the  grantee  expects  to  purchase,  and  the  grantor 


priving  the  captor  of  the  property  seized.     The    expects  to  sell ;  and  the  words  "  more  or  less 


Invincible,  1  Wheat.  238;  3  Cond.  Rep.  558. 

61.  As  to  the  restitution  of  prizes  made  in 
violation  of  neutrality,  there  is  no  distinction 
between  the  national  and  private  armed  vessels 
of  a  belligerent.     Ibid. 

62.  Neutral  property  is  not  liable  to  capture, 
but  on  violation  of  its  neutral  character;  it  is 
then  in  the  situation  of  enemy's  property,  and 
subject  to  seizure  and  condemnation.  Darby  v. 
Ea.'ilon,  2  Dall.  34. 

63.  A  capture  made  within  the  territory  of  a 
neutral,  is,  as  between  the  belligerents,  lawful; 
and  its  validity  can  only  be  questioned  by  the 


are  intended  to  cover  a  reasonable  excess  or  de- 
ficit. Lessee  of  Thomas  v.  Perry,  Peters'  C.  C. 
R.  49. 

3.  A  sherifPs  deed  cannot  be  given  in  evi- 
dence, without  producing  the  judgment  and  exe- 
cution under  which  the  sale  was  made ;  those 
documents  being  necessary  to  show  that  the 
sheriff  had  authority  to  sell.  Lessee  of  Harts- 
horn et  al.  V.  Wright  et  al,  Peters'  C.  C.  R.  64. 

4.  The  proprietor  of  adjoining  lands,  who  is 
also  owner  of  the  bed  of  the  adjoining  creek, 
may  grant  and  convey  the  bed  of  the  creek,  se- 
parate from  the  lands  which  bound  it.     Ibid. 
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5.  Ejectment  for  one  huiKlred  acres  of  land 
covered  with  water,  in  Raritan  bay,  in  the  town- 
ship of  Perth  Amboy,  in  the  state  of  New  Jersey. 
The  land  claimed  lies  beneath  the  navigable 
waters  of  the  Raritan  river  and  bay,  where  the 
tide  ebbs  and  Hows ;  and  the  principal  right  in 


of  each  state  became  themselves  sovereign,  and 
in  that  character  held  the  absolute  right  to  all 
their  navigable  waters,  and  the  soils  under  them, 
for  their  own  common  use,  subject  only  to  the 
rights  since  surrendered  by  the  constitution  to 
the   general   government.     A   giant,    therefore, 


dispute  was  the  property  in  the  oyster  fisheries    made  by  their  authority,  must  be  tried  and  de- 
■  ■■      ■  ■  ''  -  "        -.        -         termined    by   different    principles   from   those 

which  apply  to  giants  of  the  British  crown, 
where  the  title  is  held  by  a  single  individual  in 
trust  for  the  whole  nation.     Ibid. 

11.  The  dominion  and  property  in  navigable 
waters,  and  the  lands  under  them,  being  held  by 
the  king  as  a  public  trust,  the  grant  to  an  indi- 
vidual of  an  exclusive  fishery  in  any  portion  of 


in  the  public  rivers  and  bays  of  East  New  Jer- 
sey. The  claim  was  made  under  the  charters 
of  Charles  II.  to  his  brother,  the  Duke  of  York, 
in  1G64,  and  1674,  for  the  purpose  of  enabling 
him  to  plant  a  colony  on  the  continent  of  Ame- 
rica. The  land  in  controversy  is  within  the 
boundaries  of  the  charters,  and  in  the  territory 
which  now  forms  the  state  of  New  Jersey.    The 


territory   in  the  grant,   by   succeeding  convey-  :  it,  is  so  much  taken  from  the  common  fund  in 
ances,  became  vested  in  the  proprietors  of  East  '  ■     *  -    -  '-' 

Jersey,  who  conveyed  the  premises  in  contro- 
versy to  the  defendant  in  error.  The  proprietors, 
by  the  terms  of  the  grant  to  them,  were  origi- 
nally invested  with  all  the  rights  of  government 
and  property  which  were  conferred  on  the  Duke 
of  York.  Afterwards,  in  1702,  the  proprietors 
surrendered  to  the  crown  all  the  powers  of  go- 
vernment, retaining  their  rights  of  private  pro- 
perty. The  defendant  in  error  claimed  the  e.v- 
clusive  right  to  take  oysters  in  the  place  granted 
to  him.  by  virtue  of  his  title  uiuler  the  proprie- 
tors. The  plaintiffs  in  error,  as  the  grantees  of 
the  state  of  New  Jersey,  under  a  law  of  that 
state,  passed  in  1S24,  and  a  supplement  thereto, 
claimed  the  exclusive  right  to  take  oysters  in 
the  same  place.  The  point  in  dispute  between 
the  parties  depended  upon  the  construction  and 
legal  effect  of  the  letters  patent  to  the  Duke  of 
Y'ork,  and  of  the  deed  of  surrender  subsequently 
made  by  the  proprietors.  Martin  et  al.  v.  Wad- 
dell,  13  Peters,  367. 

6.  The  right  of  the  king  of  Great  Britain  to 
make  this  grant  to  the  Duke  of  York,  with  all 
of  its  prerogatives  and  powers  of  government, 
cannot  at  this  day  be  questioned.     Ibid. 

7.  The  English  possessions  in  America  were 
not  claimed  by  right  of  conquest,  but  by  right 
of  discovery.  According  to  the  principles  of  in- 
ternational law,  as  then  understood  by  the  civil- 
ized powers  of  Europe,  the  Indian  tribes  in  the 
New  World  were  regarded  as  mere  temporary 
occupants  of  the  soil ;  and  the  absolute  rights  of 
property  and  dominion  were  held  to  belong  to 
the  European  nations  by  which  any  portion  of 
the  country  was  first  discovered.     Ibid. 

8.  The  grant  to  the  Duke  of  York  was  not  of 
lands  won  by  the  sword,  nor  were  the  govern- 
ment and  laws  he  was  authorized  to  establish, 
intended  for  a  conquered  people.     Ibid. 

9.  The  country  granted  by  King  Charles  the 
Secoiid  to  the  Duke  of  York,  was  held  by  the 
king  m  his  public  and  regal  character,  as  the 
representative  of  the  nation,  and  in  trust  for 
them.  The  discoveries  made  by  persons  acting 
under  the  authority  of  the  government  were  for 
the  benefit  of  the  nation  ;  and  the  crown,  ac- 
cording to  the  principles  of  the  British  constitu- 
tion, was  the  proper  organ  to  dispose  of  the  public 
domain.  Cited,  Johnson  v.  M'Intosh,  8  Wheat. 
595.     Ibid. 

10.  When  the  revolution  took  place,  the  people 


trusted  to  his  care  for  the  common  benefit.  In 
such  cases,  whatever  does  not  pass  by  the  grant 
remains  in  the  crown  for  the  benefit  and  advan- 
tage of  the  whole  community.  Grants  of  that 
description  are,  therefore,  construed  strictly;  and 
it  will  not  be  presumed  that  the  king  intended 
to  part  from  any  portion  of  the  public  domain, 
unless  clear  and  special  words  are  used  to  denote 
it.     Ibul. 

12.  The  rivers,  bays,  and  arms  of  the  sea,  and 
all  the  prerogative  rights  within  the  limits  of  the 
charter  of  King  Charles,  undoubtedly  passed  to 
the  Duke  of  York,  and  were  intended  to  pass, 
except  those  saved  in  the  letters  patent.     Ibid. 

13.  The  questions  upon  this  charter  are  very 
different.  It  is  not  a  deed  conveying  private 
property,  to  be  interpreted  by  the  rules  appli- 
cable to  cases  of  that  description.  It  was  an 
instrument  upon  which  was  to  be  founded  the 
institutions  of  a  great  political  community ;  and 
in  that  light  it  should  be  construed  and  regarded. 
Ibid. 

14.  The  object  in  view  of  the  letters  patent 
appears  on  the  face  of  them.  They  were  made 
for  the  purpose  of  enabling  the  Duke  of  York  to 
establish  a  colony  upon  the  newly-discovered 
continent,  to  be  governed  as  nearly  as  circum- 
stances would  permit,  according  to  the  laws  and 
usages  of  England  ;  and  in  which  the  Duke,  his 
heirs,  and  assigns,  were  to  stand  in  the  place  of 
the  king,  and  administer  the  government  accord- 
ing to  the  principles  of  the  British  constitution  ; 
and  the  people  who  were  to  plant  this  colon)', 
and  to  form  this  political  body  over  which  he 
was  to  rule,  were  subjects  of  Great  Britain,  ac- 
customed to  be  governed  according  to  its  usages 
and  laws.     Ibid. 

15.  The  land  under  the  navigable  waters 
within  the  limits  of  the  charter,  passed  to  the 
grantee,  as  one  of  the  royalties  incident  to  the 
powers  of  government,  and  were  to  be  held  by 
him  in  the  same  manner,  and  for  the  same  pur- 
poses that  the  navigable  waters  of  England,  and 
the  soils  under  them  are  held  by  the  crown.  The 
policy  of  England  since  Magna  Charta,  for  the 
last  six  hundred  years,  has  been  carefully  pre- 
served, to  secure  the  common  right  of  piscary 
for  the  benefit  of  the  public.  It  would  require 
plain  language  in  the  letters  patent  to  the  Duke 
of  York,  to  persuade  the  court  that  the  public 
and  common  right  of  fishing  in  navigable  waters, 
which  has  been  so  long  and  so  caretully  guarded 
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in  Knglaiul,  and  which  was  preserved  in  every 
other  colony  founded  on  the  Atlantic  borders, 
was  intenilod  in  this  one  instance  to  be  taken 
away.  There  is  nothing  in  the  charter  that  re- 
(jiiires  this  conchision.     Ibid. 

16.  The  snrrender  by  the  proprietors  toQneen 
Anne,  in  1702.  was  of  ''all  the  powers,  authori- 
ties, and  priviU>ges  of  and  concerning  the  go- 
vernment of  the  province;"  and  the  right  in 
tlispute  in  this  case  was  one  of  these  privileges. 
No  words  are  used  for  the  purpose  of  withhold- 
ing from  the  crown  any  of  its  ordinary  and  well- 
known  prerogatives.  The  surrender,  according 
to  its  evident  object  and  meaning,  restored  them 
in  the  same  plight  and  condition  in  which  they 
originally  came  info  the  hands  of  the  Duke  of 
York.  When  the  people  of  New  Jersey  took 
possession  of  the  reins  of  government,  and  took 
into  their  own  hands  the  power  of  sovereignty, 
the  prerogatives  and  regalities  which  before  be- 
longed either  to  the  crown  or  the  parliament, 
became  immediately  and  rightfully  vested  in  the 
state.     Ibid. 


NEW  TRIAL. 

1.  A  resolution,  or  law  of  the  state  of  Connec- 
ticut, setting  aside  a  decree  of  a  court,  and 
granting  a  new  trial  to  be  had  before  the  same 
court,  is  not  voiil  under  the  constitution,  as  an 
e.v  post  facto  law.  Colder  and  Wife  v.  Bull  and 
Wife,  3  Dall.  386  ;   1  Cond.  Rep.  172. 

2.  The  legislature  of  Connecticut,  on  the  se- 
cond Tuesday  in  May,  1795,  passed  a  resolution 
or  law,  which  set  aside  a  decree  of  the  probate 
court  of  Hartford  county,  made  on  the  21st  of 
March,  1793,  disapproving  of  the  will  of  M.  N.. 
and  refusing  to  record  the  will.  The  resolution 
of  the  legislature  authorized  a  new  hearing  of 
the  cause,  and  an  appeal  to  the  superior  court. 
Afterwards  the  will  of  M.  N.  was  confirmed  by 
the  court  of  probate,  and  the  superior  court  at 
Hartford;  and  on  an  appeal  to  the  supreme  court 
of  errors,  of  Connecticut,  the  judgment  of  the 
superior  court  was  confirmed.  More  than  eigh- 
teen months  had  elapsed  from  the  decree  of  the 
court  of  probate,  during  which  the  right  of  ap- 
peal had  been  lost ;  anil  there  was  no  law  of 
Connecticut,  before  the  passage  of  the  special 
act  of  the  legislature,  by  which  a  rehearing  of 
the  case  could  be  obtained.  Held,  that  the  act 
of  May,  1795,  was  not  an  ex  post  facto  law,  pro- 
hibited by  the  constitution  of  the  United  Slates. 
Ibid. 

3.  S.  and  INI.  held  land  in  Luzerne  county. 
Pennsylvania,  in  common,  under  a  Connecticut 
title.  A  division  of  the  land  was  made  between 
them,  and  S.  became  the  tenant  of  M.,  of  his 
part  of  the  land,  thus  set  off  in  severalty,  under 
a  lease  to  be  terminated  on  a  notice  of  one  year. 
S.  afterwards  obtained  a  Pennsylvania  title  to  the 
land  leased  to  him  by  M. ;  and  on  a  trial  in  the 
ejectment  brought  by  M.  against  S.,  the  court  of 
common  pleas  of  Bradford  county  held,  that  S. 
having  held  the  land  as  the  tenant  of  M.  could 
not  set  up  a  title  against  the  landlord.  Upon  a  writ 


of  error  to  the  supreme  court  of  Pennsylvania,  in 
1825,  it  was  held,  that  "the  relation  between 
lanillortl  and  tenant  could  not  e.vist  between 
persons  holding  under  Coiniecticut  titles."  The 
legislature  of  Pennsylvania,  in  1826.  passed  an 
act,  declaring  that  "  the  relation  between  land- 
loni  anil  tenant  should  exist,  and  be  held  as  fully 
and  ellectually  between  per-sons  holding  under 
Connecticut  settlers,  and  Pennsylvania  claimants, 
as  between  citizens  of  the  commonwealth.  The 
case  was  ag-ain  tried  in  Bradford  county,  and 
came  again  before  the  supreme  court  of  Penn- 
sylvania, and  the  judgment  of  the  court  of  Brad- 
ford county,  in  favour  of  M.,  was  affirmed  ;  that 
court  having  decided  that  the  act  of  the  legisla- 
ture of  Pennsylvania,  of  1826,  was  constitutional, 
and  did  not  impair  the  obligation  of  a  contract. 
On  a  writ  of  error,  brought  by  S.  to  the  supreme 
court  of  the  United  States,  the  judgment  of  the 
supreme  court  of  Pennsylvania  was  affirmed. 
Satlcrlee  v.  Matthcwson,  2  Peters,  380. 

4.  An  application  for  a  new  trial,  on  motion, 
after  verdict,  adilresses  itself  to  the  sound  dis- 
cretion of  the  court ;  and  if,  upon  the  whole  case, 
the  verdict  is  substantially  right,  no  new  trial 
will  be  granted,  although  there  may  have  been 
some  mistakes  committed  on  the  trial.  The  ap- 
plication is  not  a  matter  of  absolute  right,  but 
rests  in  the  judgment  of  the  court,  and  is  to  be 
granted  only  in  furtherance  of  justice.  On  a 
writ  of  error,  bringing  the  proceedings  on  the 
trial,  by  bill  of  exceptions,  to  the  cognizance  of 
the  appellate  court,  the  directions  of  the  court 
below  must  then  stand  or  fall,  upon  their  own 
intrinsic  propriety,  as  matters  of  law.  M'-Lana- 
han  V.  The  Universal  Ins.  Co.,  1  Peters,  183. 

5.  The  refusal  of  the  circuit  court  to  grant  a 
new  trial,  is  not  a  foundation  for  a  writ  of  error 
to  the  supreme  court.  Barr  v.  Gralz,  4  Wheat. 
213;  4  Cond.  Rep.  430;  United  States  v.  Daniel, 
6  Wheat.  541  ;  5  Cond.  Rep.  170. 

6.  Where  one  of  the  jurors,  on  a  trial  for  trea- 
son, had  previously  made  declarations,  as  well 
in  relation  to  the  prisoner  personally,  as  to  the 
general  question  of  the  insurrection,  in  which 
the  defendant  was  accused  of  participating, 
manifesting  a  bias  or  predetermination,  a  new 
trial  will  be  awarded.  United  States  v.  Fries,  8 
Dall.  515. 

7.  A  division  of  the  judges  of  the  circuit 
court,  on  a  motion  for  a  new-  trial,  is  not  such  a 
division  of  opinion  as  is  to  be  certified  to  the  su- 
preme court  for  its  decision.  An  application  for 
a  new  trial  is  to  the  discretion  of  the  court, 
founded  on  evidence  which  the  court  has  heard, 
and  may  make  an  impression  not  always  to  be 
communicated  by  a  statement  of  that  evidence. 
A  division  of  the  court,  on  an  application  for  a 
new  trial,  is  a  rejection  of  the  motion,  and  the 
verdict  stands.  United  States  v.  Daniel,  6  Wheat. 
542;  5  Cond.  Rep.  170. 

8.  If,  before  a  verdict  be  agreed  ujTon,  one  of 
the  jury  separate  from  his  fellows  by  mistake, 
and  afterwards  rejoin  them,  and  there  is  no  room 
for  any  unfavourable  presumption,  the  court  will 
not,  on  that  ground  alone,  award  a  new  trial. 
Burrill  V.  Phillips,  1  Gallis.  C.  C.  R.  360. 

9.  "  It  is  not  known  that  the  inadvertence  of 
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counsel  in  the  management  of  a  case,  has  ever 
been  considered  as  a  substantial  ground  for 
granting  a  new  trial,  and  it  would  certainly  be 
a  dangerous  practice  to  introduce  it  at  this  time." 
Meeker  v.  Wilson,  1  Gallis.  C.  C.  R.  419. 

10.  Where  a  bill  of  exceptions  is  taken  at  the 
trial,  a  motion  for  a  new  trial  will  not  be  entertain- 
ed, unless  the  bill  of  exceptions  is  withdrawn. 
Cunningham  v.  Bell,  5  Mason's  C.  C.  R.  161. 

11.  A  new  trial  cannot  be  granted  on  account 
of  excessive  damages,  unless  the  jury  have  mis- 
taken the  principles  of  law  which  ought  to  re- 
gulate damages,  or  have  been  guilty  of  some 
gross  error,  which  shows  an  improper  feeling  or 
bias  on  their  part.  Thursion  v.  Martin,  5  JMason's 
C.  C.  R.  497. 

12.  Under  the  judiciary  act,  a  motion  for  a  new 
trial  may  be  made  after  judgment ;  but  on  a  mo- 
tion for  a  new  trial,  after  judgment,  such  judg- 
ment shall  nevertheless  be  signed  and  stand  as 
security  in  the  first  instance ;  after  which,  on 
petition,  and  certificate  of  the  judge  that  he  al- 
lows the  same,  execution  shall  be  stayed  to  the 
next  court.   Arnold  v.  Jones,  Bee's  D.  C.  R.  104. 

13.  The  court  will  leave  the  question  of  fact 
to  the  jury,  yet  they  will  exercise  a  discretion  : 
and  if  they  think  the  verdict  was  Jigainst  evi- 
dence, they  will  grant  a  new  trial.  Kohne  v.  The 
Insurance  Company  of  North  America,  1  Wash. 
C.  C.  R.  123. 

14.  Although  the  omission  of  the  court  to 
charge  the  jury  on  important  questions  of  law 
involved  in  the  case,  is  not  in  itself  a  reason  for 
granting  a  new  trial,  yet  the  court  will  exfficise 
a  discretion,  and  if  they  think  the  justice  of  the 
case  will  be  promoted,  they  will  grant  it.  Cal- 
brealh  v.  Gracy,  1  Wash.  C.  C.  R.  198. 

15.  In  an  action  to  recover  damages,  although 
the  jury,  by  their  verdict,  gave  the  plaintiff  less 
than  the  court  thought  him  entitled  to,  a  new 
trial  was  refused.  Walker  v.  Smith,  1  Wash.  C. 
C.  R.  202. 

16.  The  court  will  always  set  aside  a  verdict, 
when  it  is  against  law;  it  will  alwaj's  respect 
the  right  of  the  jury  to  decide  upon  facts.    Ibid. 

17.  Motion  for  a  new  trial,  on  the  ground  that 
the  court  had  allowed  a  record  of  a  foreign  court 
of  admiralty  to  go  to  the  jury  as  evidence,  the 
same  not  having  been  legal  testimony ;  the  re- 
cord had  been  read  on  the  trial,  without  objec- 
tions. The  court  refused  to  grant  a  new  trial, 
as  the  application  is  too  late.  Russell  v.  The 
Union  Ins.  Co.,  1  Wash.  C.  C.  R.  440. 

18.  The  circuit  court  granted  a  new  trial  on 
the  ground  that  new  ami  material  evidence  had 
been  discovered,  which  the  court  deemed  so 
important,  as  that  the  same  should  be  submitted 
to  the  jury.  Marshall  v.  The  Union  Ins.  Co.,  2 
Wash.  C.C.  411. 

19.  The  court  refused  to  grant  a  new  trial, 
because  the  defendant  would,  in  the  event  of 
the  same  being  granted,  compel  the  plaintiff  to 
submit  to  a  nonsuit  in  consequence  of  a  defect 
in  the  declaration,  and  thus  defeat  the  justice  of 
the  case,  unless  the  court  would  allow  the  plain- 
tiff to  amend  his  declaration ;  and  thus  the  grant- 
ins  of  a  new  trial  would  be  of  no  avail.  Gerbier 
v.'^Emery,  2  Wash.  C.  C.  R.  413. 

26* 


20.  W^here,  if  a  new  trial  should  be  granted, 
the  defendant  could  not  be  allowed,  in  the  suit, 
to  make  the  set-off,  which,  by  the  weight  of  evi- 
dence he  seemed  entitled  to,  the  court  refused 
to  grant  the  same.     Ibid. 

21.  The  court  refused  to  grant  a  new  trial, 
where  the  evidence  submitted  to  the  jury,  and 
upon  which  their  verdict  was  founded,  was  such 
as  it  was  peculiarly  their  right  to  decide  upon : 
and  also,  where  the  construction  given  by  the 
jury  to  the  evidence,  appeared  to  be  consistent 
with  the  justice  of  the  case.  Blang  v.  The  Phanix 
Ins.  Co.,  3  Wash.  C.  C.  R.  58.  " 

22.  When  an  issue  of  devisavit  vel  non,  is 
directed  out  of  chancery  in  EnglaPj^i,  the  prac- 
tice is  for  the  judge  who  tried  the  cause,  to  re- 
turn, with  the  verdict,  his  notes  of  the  trial;  and 
if  the  chancellor  is  dissatisfied,  on  the  ground 
of  the  admission  of  illegal  evidence,  or  the  re- 
jection of  that  which  is  proper,  or  for  other  rea- 
sons, he  will  direct  a  new  trial ;  but  no  excep- 
tion is  taken  to  the  opinion  of  the  judge  at  nisi 
prius.  In  the  circuit  courts  of  the  United  States, 
where  such  an  issue  is  directed  on  the  equity 
side,  and  tried  on  the  common  law  side  of  the 
court,  the  proper  mode  is  to  move  the  court, 
sitting  in  equity,  for  a  new  trial.  Harrison  v. 
Rowan,  3  Wash.  C.  C.  R.  581. 

23.  if  the  jury  take  out  with  them  a  deposi- 
tion, part  of  which  the  court  had  determined  lo 
be  irrelevant,  if  such  irrelevant  parts  had  any 
connexion  with,  or  were  material  to  the  party 
in  whose  favour  the  verdict  was  rendered,  or  if 
the  paper  had  been  by  him  given  to  the  jury  to 
take  with  them,  the  court  will  award  a  new 
trial,  but  not  otherwise.  Lonsdale  v.  Brown,  4 
Wash.  C.  C.  R.  148. 

24.  If  evidence  has  been  given  on  the  trialy 
that  the  value  of  the  land  in  dispute  exceeds 
five  hundred  dollars,  although  the  jury  in  their 
verdict  do  not  find  that  fact,  the  court  will  not 
grant  a  new  trial.  Lessee  of  Hartshorn  v.  Wright 
et  al.,  Peters'  C.  C.  R.  69. 

25.  Where  a  party  has  had  it  in  his  power  to 
ascertain  the  importance  of  evidence,  before  the 
hearing  of  his  cause,  and  has  neglected  to  do  so, 
and  lo  obtain  the  testimony,  a  court  of  equity 
will  not  grant  a  rehearing  of  the  case,  on  the 
ground  that  the  importance  of  the  evidence  has 
been  ascertained  after  the  decision  of  the  cause, 
although  the  justice  of  the  case  might  be  pro- 
moted by  it.  Prevost  v.  Gratz  et  al.,  Peters'  C.  C. 
R.  364. 

26.  The  jury  being  impannelled  to  try  three 
causes,  involving  the  same  questions,  the  plain- 
tiff in  one  of  them,  as  a  witness,  gave  evidence 
applicable  to  the  case  in  which  he  was  not  a 
party,  but  which  affected  his  own  case  to  his 
advantage.  The  circuit  court  granted  a  new 
trial  in  all  the  cases.  Consequa  v.  Willings  et  al., 
Peters'  C.  C.  R.  225. 

27.  A  new  trial  will  not  be  granted,  merely  to 
let  in  cumulative  evidence  to  points  made  at  the 
trial.    Ames  v.  Howard,  1  Sumner's  C.  C.  R.  482. 

28.  Washington,  Justice,  stated  that  the  ver- 
dict was  supported  by  the  evidence,  and  that  he 
was  satisfied  with  it.  But  this  is  not  enough. 
The  court  should  be  satisfied;  and  the  district 
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judge  not  being  satisfied,  a  new  trial  ought  to 
be  granted.  Harrison  v.  Rowan,  4  Wash.  C.  C. 
R.  32. 

29.  Tlie  rules  which  prevail  in  Eniiland,  rela- 
tive to  new  trials  of  issues  out  of  chancery,  are 
not  applicable  to  the  circuit  courts  of  the  Uniteil 
States,  where  the  same  judges  that  direct,  super- 
intend the  trial  of  such  issues.  Here,  the  only 
question  can  be,  are  the  judges  satisfied  with 
the  verdict]    Ibid. 

30.  If  there  be  two  issues,  or  issues  on  two 
counts,  and  the  verdict  be  not  contrary  to  evi- 
dence applicable  to  one  of  them,  the  court  will 
not  grant  a  new  trial,  though  the  verdict  be  con- 
trary to  evidence  as  to  the  other.  Lonsdale  v. 
Brou-n,  4  Wash.  C.  C.  R.  149. 

31.  If  the  jury  take  out  with  them  a  deposi- 
tion, part  of  which  was  deemed  inadmissible  by 
the  court,  but  that  part  totally  inapplicable  to 
the  count  on  which  the  jutlgment  is  given,  this 
is  no  ground  for  a  new  trial.  Aliter,  if  it  was 
delivered  to  the  jury  by  the  counsel  of  the  party 
in  whose  favour  the  verdict  was  given.    Ibid. 

32.  Upon  a  rule  to  show  cause  why  a  new 
trial  should  not  be  granted,  if  the  judges  are 
divided  in  opinion  as  to  granting  a  new  trial,  the 
rule  must  be  discharced ;  it  amounting  to  no- 
thing more  than  a  notice  of  a  new  trial.  Lessee 
of  Lanning  v.  London,  4  Wash.  C.  C.  R.  332. 

33.  In  a  capital  case,  insanity  of  one  of  the 
jurors  is  a  good  cause  for  discharging  the  jury, 
vpithout  the  consent  of  the  prisoner  or  his  coun- 
sel. United  States  v.  Haskell  and  Francis,  4  Wash. 
C.  C.  R.  402. 

34.  Such  discharge  of  the  jury  is  in  the  dis- 
cretion of  the  court,  and  it  cannot  form  the  sub- 
ject of  a  plea  in  bar  to  the  further  trial  of  the 
prisoner.     Ibid. 

35.  During  a  trial  for  a  capital  offence,  the 
jury,  after  the  adjournment  from  day  to  day, 
previous  to  the  charge,  may  take  refreshments: 
not  afterwards.     Ibid. 

36.  The  prohibition  in  the  constitution  of  the 
United  State.s,  "nor  shall  any  person  be  subject, 
for  the  same  offence,  to  be  twice  put  in  jeopardy 
of  life  or  limb,"  means  that  no  person  shall  be 
tried  a  second  time  for  the  same  offence,  after  a 
trial  by  a  regular  and  competent  jury,  upon  a 
good  indictment,  whether  there  be  a  verdict  of 
acquittal  or  conviction.  Therefore,  the  circuit 
court  of  the  United  States  cannot  grant  a  new 
trial  in  a  capital  case,  after  a  verdict  regularly 
rendered  upon  a  sutTicient  indictment.  Davis,  J. 
dissenting,  held  that  the  privilege  intended  to  be 
secured  by  the  prohibition,  might  be  waived  by 
the  prisoner.  Query,  if  this  prohibition  extends 
to  the  state  courts?  United  States  v.  Gibert,  2 
Sumner's  C.  C.  R.  19. 

37.  A  new  trial  may  be  granted  in  a  capital 
case,  where  the  jury  has  been  discharged  from 
giving  a  verdict,  for  then  the  party  has  not  been 
put  in  jeopardy  of  his  life.     Ibid. 

38.  The  prohibition  in  the  constitution,  is  a 
recognition  of  an  old  ma.vim  of  the  common  law, 
and  therefore  we  are  to  resort  to  the  common 
law  to  ascertain  its  true  meaning.     Ibid. 

39.  There  is  no  instance  of  a  new  trial  granted 
by  the  English  courts,  in  capital  cases^ where 


the  indictment  was  snfficient,  and  there  has  not 
been  a  mis-trial.     Ibid. 

40.  Query,  If  the  courts  of  the  United  States 
may  grant  new  trials  in  cases  of  misdemeanor? 
Ibid. 

41.  Query,  If  congress  may  invest  the  courts 
of  the  United  States  with  the  power  to  grant 
new  trials  in  all  criminal  cases,  capital  and  other- 
wise 1     Ibid. 

42.  A  writ  of  error  does  not  lie  at  the  common 
law,  for  the  refusal  of  a  court  to  grant  a  new 
trial.     Ibid. 

43.  According  to  the  constitution  of  the  United 
States,  "no  fact,  once  tried  by  a  jury,  shall  be 
otherwise  re-examined,  than  accordmg  to  the 
rules  of  the  common  law ;"  therefore,  indepen- 
dent of  the  express  prohibition  of  the  constitu- 
tion, there  can  be  no  new  trial  in  capital  cases, 
after  a  regular  trial  once  had  upon  a  good  indict- 
ment.    Ibid. 

44.  Where  the  ofTicers  attending  upon  a  jury, 
under  a  mistake  of  duty,  permitted  them  to  read 
the  newspapers ;  the  officer  first  inspecting  them, 
and  cutting  out  every  thing  that  in  any  manner 
related  to  the  trial ;  and  it  appeared,  that  in 
point  of  fact,  the  jury  never  saw  any  thing  in 
any  newspaper  relative  to  the  trial  3  and.  after 
the  charge  from  the  court,  were  not  allowed  to 
see  any  until  they  had  delivered  their  verdict : 
Held,  that  it  was  an  irregularity  in  the  officer,  but 
not  sufficient  to  justify  the  court  in  setting  aside 
a  verdict,  and  granting  a  new  trial,  or  treating 
the  matter  as  a  mis-trial.     Ibid. 

45.  Nor  would  it  be  sufficient  for  this  pur- 
pose, to  show  that  some  of  the  jurors  drank  ar- 
dent spirits  during  the  trial,  when  the  prisoners' 
counsel  consented  in  open  court  to  this  indul- 
gence, to  those  whose  health  might  require  it, 
unless  it  was  shown  that  the  indulgence  was 
grossly  abused,  and  operated  injuriously  to  the 
prisoners.     Ibid. 

46.  Where  the  prisoners  were  placed  within 
the  bar,  and  within  a  reasonable  distance  from 
the  counsel,  who  could  constantly  have  free  ac- 
cess to  them,  and  to  whom  the  court  stated,  that 
every  delay  of  time  for  that  purpose  would  be 
cheerfully  civeii,  and  it  was  given  :  Held,  that  to 
place  the  prisoners  in  the  very  front  benches  of 
the  bar,  by  the  side  of  their  counsel,  would 
have  been  an  indulgence  inconvenient  and  un- 
necessary, and  that  the  court  did  not  err,  under 
the  circumstances  of  the  case,  in  refusing  it. 
Ibid. 

47.  The  court  did  not  err,  in  refusing  to  have 
the  order  of  the  prisoners  (twelve  in  number) 
changed,  before  the  mtroduction  of  each  of  the 
witnesses  for  the  government,  who  were  ex- 
cluded from  the  court  room,  and  after  the  first 
of  these  witnesses  had  been  examined  and  had 
retired.     Ibid. 

48.  It  would  be  improper  to  grant  a  new  trial, 
on  the  ground  of  newly  discovered  evidence, 
proceeding  from  persons,  who  were  charged  as 
joint  offenders  with  the  prisoners,  and  were  in- 
competent at  the  time  of  the  trial,  but  have  been 
acquitted.     Ibid. 

49.  Where  a  jury  has  rendered  a  verdict 
against  the  plain  principles  of  law,  as  laid  down 
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by  the  court,  and  against  clear  and  unquestioned 
evidence,  the  court  will  grant  a  new  trial;  not- 
withstanding the  particular  circumstances,  or 
weneral  justice  of  the  case.  United  States  v.  Du- 
mll  Gilpin's  D.  C.  R.  389. 

50.  Where  a  controversy  consists  chiefly  of 
questions  of  fact,  the  objections  to  a  verdict 
must  be  very  cogent  to  induce  the  court  to  grant 
a  new  trial.     Ibid. 

51.  In  a  civil  action  brought  to  recover  a  pe- 
cuniary penalty,  the  court  has  full  power  to  grant 
a  new  trial,  although  the  verdict  was  in  favour 
of  the  defendant.  United  States  v.  Halberstadt, 
Gilpin's  D.  C.  R.  267. 

52.  The  courts  of  the  United  States  have 
power  to  grant  new  trials  in  criminal  cases,  as 
well  in  those  cases  that  are  capital,  as  in  others. 
The  United  States  v.  Keen,  1  M'Lean's  C.  C.  R. 
429. 

53.  There  is  no  constitutional  inhibition  of  the 
exercise  of  this  power.     Ibid. 

54.  A  new  trial  will  not  be  granted  against 
strong  circumstances  of  equity.  Denniston  v. 
M-Keen,  2  M'Lean's  C.  C.  R.  253. 

55.  A  new  trial  will  not  be  granted,  unless,  in 
the  view  of  the  court,  injustice  has  been  done. 
United  States  v.  3Iartin,  2  M-Lean's  C.  C.  R.  256. 

56.  A  court  will  not  grant  a  new  trial,  unless 
the  rules  of  law  and  purposes  of  justice  require 
it.  Benedict  v.  Dat-js'  AdmW,  2  M'Lean's  C.  C. 
R.  347. 

57.  Where  several  counts  are  abandoned,  and 
the  verdict  is  rendered  upon  two  counts,  which 
do  not  lay  a  foundation  for  the  damages  found 
by  the  jurv,  a  new  trial  will  be  granted.*  Jones 
V.  Vanzandt,  2  M'Lean's  C.  C.  R.  612. 

58.  A  new  trial  will  not  be  granted  for  sur- 
prise on  account  of  new  evidence,  whenever,  by 
reasonable  diligence,  it  could  have  been  previ- 
ously obtained.  Washbui-n  v.  Gould,  3  Story's 
C.  C.  R.  122. 
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1.  Land  Titles  in  New  York. 

1.  Where  one,  having  no  title,  conveys  to  a 
third  person  who  enters  under  the  conveyance, 
the  law  holds  him  to  be  a  disseisor.  Bradstreet 
y.  Huntington,  5  Peters,  402. 

2.  That  an  actual  or  constructive  possession 
is  necessary,  at  common  law,  to  the  transmission 
of  a  right  to  lands,  is  uncontrovertible.  It  is 
seen  in  the  English  doctrine  of  an  heir's  enter- 
in"^  in  order  to  transmit  it  to  his  heirs ;  but  what- 
ever be  the  English  doctrine,  and  of  the  other 
states,  as  to  the  right  of  election  to  stand  dis- 
seised, it  is  certain  that  the  New  York  courts 
have  denied  that  right;  both  as  to  devises  and 
common  law  conveyances,  without  the  aid  of  a 
statute  repealing  the  common  law.     Ibid. 

3.  Adverse  possession  is  a  lesal  idea,  admits 
of  a  legal  definition,  of  legal  distinctions;  and 


is  therefore  correctly  laid  down  to  be  a  question 
of  law.     Ibid. 

4.  Adverse  possession  may  be  set  up  against 
any  title  whatsoever,  either  to  make  out  a  title 
under  the  statute  of  limitations,  or  to  show  the 
nullity  of  a  conveyance  e.vecuted  by  one  out  of 
possession.     Ibid. 

5.  The  common  law  generally  regards  dissei- 
sin as  an  act  of  force,  and  always  as  a  tortious 
act ;  yet  out  of  regard  to  having  a  tenant  to  the 
precipe,  and  one  promptly  to  do  service  to  the 
lord,  it  attaches  to  it  a  variety  of  legal  rights 
and  incidents.     Ibid. 

6.  Where  one  claimed  title  by  an  Indian  deed, 
confirmed  by  an  agent  of  the  British  govern- 
ment, who  could  no^  lawfully  confirm  it;  it  was 
held  that  no  other  kind  of  confirmation,  and  no 
other  deed  could  be  set  up  to  help  the  posses- 
sion; and  that  any  presumption  of  the  e.xistence 
of  a  deetl,  was  to  be  confined  to  such  an  one  as 
was  originally  asserted.  Denn  exdem.  of  Fisher 
V.  Harmkn,  Paine's  C.  C.  R.  55. 

7.  The  seizure  of  lands  belonging  to  the  In- 
dian tribes  is  in  the  sovereign,  and  the  Indians 
are  mere  occupants.  A  purchaser  from  them 
can  acquire  only  the  Indian  title,  and  they  may 
resume  it,  and  make  a  diff"erent  disposition  of  it. 
Ibid. 

8.  Where  a  proclamation  had  been  made  by 
the  governor  of  New  York,  under  orders  of  the 
king  of  Great  Britain,  that  no  purchases  from  the 
Indians,  of  lands,  should  be  made ;  it  was  held, 
that  the  purchaser  could  not  acquire  a  right  of 
occupancy.     Ibid. 

9.  Where  one  enters  on  land,  having  a  title, 
his  seisin  is  not  bounded  by  the  actual  posses- 
sion, but  is  coe.xtensive  with  the  title.  But  when 
he  enters  without  title,  his  seisin  is  confined  to 
his  possession  by  metes  and  bounds.     Ibid. 

10.  Where  the  quantity  of  a  tract  of  land  is 
given,  as  well  as  the  metes  and  bounds,  the  lat- 
ter will  control  the  location,  although  they  con- 
tain less  than  the  given  quantity,  if  they  can  be 
ascertained  with  certainty  ;  and  this  rule  applies, 
whether  the  lands  have  been  surveyed  or  not. 
Jackson  v.  Sprague,  Paine's  C.  C.  R.  494. 

11.  Where  the  different  parts  of  a  description 
of  the  metes  and  bounds  are  repugnant  to  each 
other,  and  contradictory,  such  parts  are  to  be  re- 
jected, and  such  retained  as  will  leave  enough 
clearly  to  designate  the  land  intended  to  be  con- 
veyed.    Ibid. 

2.  Limitation  of  Actions  in  New  York. 

12.  "The  court  disclaims  all  right  or  inclina- 
tion to  put  on  statutes  of  limitations,  which  are 
among  the  most  beneficial  to  be  found  in  our 
books,  any  other  construction  than  their  words 
import.  It  is  as  much  a  duty  to  give  efl"ect  to 
laws  of  this  description,  with  which  courts  how- 
ever sometimes  take  great  liberties,  as  to  any 
other  which  the  legislature  may  be  disposed  to 
pass.  When  the  will  of  the  legislature  is  clearly 
expressed,  it  ought  to  be  followed  without  re- 
gard to  consequences;  a  construction  derived 
from  its  reason  and  spirit  should  never  be 
resorted  to,  but  where  the  expressions  are  so 
analogous  as  to  render  such  mode  of  uiterpreta- 
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tion  unavoidable."    Livingston,  Justice.    Fisher 
V.  Ham  Jen,  Paine's  C.  C.  R.  61. 


NEXT  OF  KIN. 

1.  It  seems  to  be  the  better  opinion,  that  one 
heir  or  next  of  kin  sueing  for  a  distiibntive 
share  of  an  estate,  cannot  inanitain  a  bill  in 
equity,  without  making  the  oilier  heirs  or  next 
of  kill  parties,  or  showing  them  to  be  without 
the  jurisdiction,  or  within  some  other  exception. 
But  the  rule  on  this  subject  does  not  seem  to  be 
inliexible.  West  v.  Randall,  2  Mason's  C.  C.  R. 
181. 

2.  The  co-next  of  kin  is  not  a  competent  wit- 
ness for  the  plaintiti'in  a  suit  brought  for  an  ac- 
count of  a  trust  fund  created  for  the  heirs  or  next 
of  kin.     Ibid. 


quiescence  of  the  plaintiff.     D'  Wolf  v.  Rabaud  et 
al.,  1  Peters,  497. 

3.  The  circuit  court  has  no  authority  whatso- 
ever to  order  a  peremptory  non-suit,  against  the 
will  of  the  plaintiir.  This  point  has  been  re- 
peatedly settled  by  the  supreme  couit,  anil  is 
not  now  open  for  controversy.  Crane  v.  Tke 
Lessee  of  Morris,  6  Peters,  598. 

4.  When  the  declaration  professes  to  set  forth 
the  speciticalion  in  a  patent,  as  part  of  tiie 
grant,  the  slightest  variance  is  fatal,  and  the  de- 
fendant is  entitled  to  claim  a  non-suit.  In 
general,  it  is  suthcient  to  slate  the  grant  in  sub- 
stance, in  the  declaration.  Tryon  v.  White,  Pe- 
ters' C.  C.  R.  96. 


NOLLE  PROSEQUI. 

1.  According  to  modern  decisions,  a  nolle 
jjro.sequi  does  not  amount  to  a  retraxit,  but  sim- 
jMy  to  an  agreement  not  to  proceed  further  in 
that  suit,  as  to  the  particular  person  or  cause  of 
action,  to  which  it  was  applied.  Minor  et  al.  v. 
The  Mechanics'  Bank  of  Alexandria,  1  Peters,  74. 

2.  In  an  action  on  a  joint  and  several  bond, 
some  of  the  parties,  sureties,  severed  in  their 
pleadings  from  the  principal,  and  a  trial  and  ver- 
dict were  had  against  them;  afterwards  the 
principal  was  called  upon  to  plead,  and  he  did 
so — judgment  was  then  entered  against  the 
principal.  To  this  judgment,  or  the  proceed- 
ings, no  exception  was  taken  in  the  court  below, 
no^  was  a  new  trial  asked  by  the  sureties.  The 
court  held,  that  there  is  no  decision  exactly  in 
point  to  the  case ;  that  there  is  no  distinction 
between  the  entry  of  a  nolle  prosequi,  before, 
and  the  entry  after  judgment,  as  applicable  to 
this  case.  The  decisions  of  the  courts  of  the 
United  States,  upon  this  proceeding,  have  been 
on  the  ground  that  the  question  is  matter  of 
practice  and  convenience.     Ibid.  75. 

3.  When  the  defendants  sever  in  their  plead- 
iags,  a  nolle  prosequi  ought  to  be  allowed 
against  one  defendant.  It  is  a  practice  which 
violates  no  rules  of  pleading,  and  will  subserve 
the  public  convenience.  In  the  administration 
of  justice,  matters  of  form,  not  absolutely  sub- 
jected to  authorit}-,  may  well  yield  to  the  sub- 
stantial purposes  of  justice.     Ibid.  80. 


NON-SUIT. 


1.  The  courts  of  the  United  Stales  have  no 
authority  to  order  a  peremptory  non-suit,  against 
the  will  of  the  plaintiff,  on  the  trial  of  a  cause 
before  a  jury.  The  plaintiff  might  agree  to  a 
non-suit ;  but  if  he  do  not  choose,  the  court  can- 
not compel  him  to  submit  to  it.  Elmore  v. 
Grymes,  1  Peters,  471. 

2.  A  non-suit  may  not  be  ordered  by  the 
court,  in  any  case,  without  the  consent  and  ac- 
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See  Embargo  and  Non-intercourse,  Vol.  I. 
page  595. 
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1.  Limitation  of  Actions  in  North  Carolina. 

1.  The  9th  section  of  the  act  of  Assembly  of 
North  Carolina,  passed  in  1715,  which  directs 
that  unless  the  creditors  of  deceased  persons 
shall  make  their  claim  within  seven  years  after 
the  death  of  the  debtor,  they  shall  be  barred, 
was  repealed  by  the  act  of  1799,  ch.  23,  not- 
withstanding the  act  of  1799,  which  declares 
that  the  same  was  not  repealed  by  the  said  act. 
Ogden,  Administrator  of  Cornell,  v.  Blackledge, 
Executor  of  Salter,  2  Cranch,  272  ;  1  Cond.  Rep. 
411. 

2.  The  act  of  limitations  was  suspended 
during  the  revolutionary  war,  and  began  to  run 
against  debts  due  by  citizens  of  the  United 
States  to  British  creditors,  from  the  final  ratifica- 
tion of  the  treaty  of  peace  between  the  United 
States  and  Great  Britain.     Ibid. 

3.  Fleeing  from  justice,  within  the  proviso  in 
the  statute  of  limitations  for  crimes,  (the  32d 
sec.  of  the  act  of  April  30lh,  1790,  ch.  96.)  does 
not  necessarily  import  a  fleeing  from  a  prosecu- 
tion begun.     United  States  v.  Smith,  4  Day,  121. 

4.  The  statute  of  limitations  of  North  Carolina, 
passed  in  1715,  in  force  in  Tennessee,  bars  the 
actions  only  which  it  recites ;  it  does  not  bar 
actions  of  debt  generally,  and  therefore  is  no  bar 
to  an  action  of  debt  on  a  promissory  note.  Kirk- 
ham  v.  Hamilton,  et  al.,  6  Peters,  20. 

5.  A  claim  against  the  estate  of  a  deceased 
partner,  accruing  in  consequence  of  the  insol- 
vency of  the  surviving  partner,  after  the  statute 
of  limitations  had  run  against  the  claims  upon 
such  estate  generally,  is  not  barred,  though  not 
exhibited  within  the  period  limited  by  the  sta- 
tute. Pendleton  et  al.  v.  Phelps  et  al.,  4  Day, 
476. 

See  Limitation  of  Actions,  Ante,  page  216 
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2.  Land  Titles  in  North  Carolina. 

6.  The  first  grant  from  the  state  of  North  Caro- 
lina, upon  an  entry,  is  valid,  although  issued  upon 
a  duplicate  warrant,  the  original  being  in  the 
hands  of  the  surveyor-general,  although  a  sub- 
sequent grant  issue  upon  the  original  warrant 
for  the  other  lands.  Blackivell  v.  Patten  ct  a/.,  7 
Cranch,  277;  2  Cond.  Rep.  491. 

7.  The  acts  of  assembly  of  North  Carolina, 
passed  between  the  years  1783  and  1785,  invali- 
date all  entries,  surveys  and  grants  of  land  within 
the  Indian  territory,  which  now  forms  a  part  of 
the  territory  of  the  state  of  Tennessee.  But  they 
do  not  avoid  entrie.s  commencing  without  the 
Indian  boundary,  and  running  into  it,  so  far  as 
respects  that  portion  of  the  land  situate  without 
their  territory.  Danforlh  v.  Wear,  9  Wheat.  673 ; 
5  Cond.  Rep.  722. 

8.  The  act  of  North  Carolina  of  1784,  author- 
izing the  removing  of  warrants  which  had  been 
located  upon  lands  previously  taken  up,  so  as  to 
place  them  upon  vacant  lands,  did  not  repeal,  by 
irnplication,  the  previously  existing  laws,  which 
prohibited  surveys  of  land  within  the  Indian 
boundary.  The  lands  to  which  such  removals 
are  made,  must  be  lands  previously  subjected 
to  entry  and  survey.     Ibid. 

9.  Under  the  act  of  North  Carolina  of  1782, 
for  the  relief  of  the  officers  and  soldiers  in  the 
continental  line,  &c.,  the  commissioners  having 
determined  that  the  French  lick  was  within  the 
reservation  of  the  statute,  as  public  property, 
and  having  surveyed  the  said  reservation  in 
1784,  the  same  was  protected  from  individual 
survey  and  location,  although  it  e.vceeded  the 
quantity  of  six  hundred  and  forty  acres.  The 
French  lick  reservation  has  not  been  since  sub- 
jected to  appropriation,  by  entry  and  survey,  as 
vacant  law,  by  any  subsequent  statute  of  North 
Carolina  or  Tennessee.  Edward'' s  Lessee  v.  Darby, 
12  Wheat.  206;  6  Cond.  Rep.  521. 

10.  The  act  of  North  Carolina  of  1783,  ch.  2, 
opening  the  land-ofRce,  did  not  prohibit  a  per- 
son from  making  different  entries,  amounting  in 
the  whole  to  more  than  five  thousand  acres,  nor 
from  purchasing  the  rights  acquired  by  entries, 
nor  from  uniting  several  entries  in  one  patent; 
and  such  union  of  several  entries  is  allowed  by 
the  act  of  1784,  ch.  19.  PoWs  Lessee  v.  Wendal 
et  at.,  9  Cranch,  87;  3  Cond.  Rep.  286. 

11.  A  patent  is  void  at  law,  if  the  state  had 
no  title,  or  if  the  officer,  who  issued  the  patent, 
had  no  authority  to  issue  it.     Ibid. 

12.  After  the  cession  of  the  western  territory 
by  North  Carolina  to  the  United  States  in  1789, 
the  state  had  no  right  to  grant  the  lands  within 
the  ceded  territory  to  a  grantee  who  had  not  an 
incipient  title,  before  the  cession.  The  question 
whether  such  incipient  title  existed,  is  a  ques- 
tion at  law.     Ibid. 

13.  The  act  of  assembly  of  North  Carolina,  of 
November,  1777,  establishing  offices  for  receiv- 
ing entries  of  claims  for  lands  in  the  several 
counties  of  the  state,  did  not  authorize  entries 
of  lands  within  the  Indian  boundary,  as  defined 
by  the  treaty  of  Holstein,  of  20th  July,  1777. 
The  act  of  April,  1778,  is  a  legislative  explana- 


tion and  amendment  of  the  former  act,  and  no 
title  is  acquired  by  an'  entry  contrary  to  those 
laws.  Preston  v.Browder,  1  Wheat.  115;  3 Cond. 
Rep.  508. 

14.  The  acts  of  the  assembly  of  North  Caro- 
lina, passed  between  1783  and  1789,  avoided  all 
entries,  surveys,  and  grants  of  lands,  set  apart 
for  the  Cherokee  nation,  and  no  title  can  be 
thereby  acquired  to  such  lands.  Danfortli's  Les- 
see v.  Thomas,  1  Wheat.  155;  3  Cond.  Rep.  524. 

15.  The  boundaries  of  the  reservation  have 
been  altered  by  successive  treaties  with  the  In- 
dians, but  it  seems  that  the  mere  extinguish- 
ment of  their  title  subjects  the  land  to  appro- 
priation unless  expressly  authorized  by  the  legis- 
lature.    Ibid. 

16.  The  validity  of  a  legislative  grant  does  not 
depend  on  its  using  the  technical  terms  used  in 
a  conveyance.  Rutherford  v.  Greeners  Heirs,  2 
Wheat.  196;  4  Cond.  Rep.  83. 

17.  In  the  treaty  of  25th  October,  1795,  with 
the  Cherokees,  the  reservation  of  three  miles 
square  for  a  garrison,  lies  below,  and  not  above 
the  river  Highwassee,  where  the  United  States 
had  a  garrison.  Meigs  et  at.  v.  M'Clung's  Lessee, 
9  Cranch,  11;  3  Cond.  Rep.  232. 

18.  Where  the  defendant  in  ejectment  for 
lands  in  North  Carolina,  has  been  in  possession 
under  title  in  himself,  and  those  under  whom  he 
claims,  for  a  period  of  seven  years,  or  upwards, 
such  possession  is,  by  the  statute  of  limitations 
of  North  Carolina,  a  conclusive  legal  bar  against 
the  action  by  an  adverse  claimant,  unless  such 
claimant  brings  himself,  by  positive  proof,  within 
some  of  the  disabilities  provided  for  by  that  sta- 
tute. In  the  absence  of  such  proof,  the  title 
shown  by  the  party  in  possession  is  so  complete 
as  to  prove,  in  an  action  upon  a  covenant  against 
incumbrances,  that  a  recovery  obtained  by  the 
adverse  claimant,  was  not  by  a  paramount  legal 
title.  Somerville  v.  Hamilton,  4  Wheat.  230;  4 
Cond.  Rep.  436. 

19.  Ejectment  for  forty-nine  thousand  acres 
of  land  in  the  state  of  North  Carolina,  claimed 
by  the  plaintiffs  under  a  grant  from  the  state, 
dated  20th  July,  1796,  to  William  Cathcart, 
founded  on  entries  made  in  the  office  of  the 
entry  taker,  in  the  county  of  Buncombe,  in  the 
state  of  North  Carolina,  made  after  the  3d  of 
February,  1795,  within  the  limits  of  the  count}'. 
The  land  lay  wholly  within  the  limits  of  the  ter- 
ritory specially  described  and  set  forth  in  the 
fifth  section  of  the  act  of  1783,  entitled  an  act 
for  opening  the  land-office  of  the  state  of  North 
Carolina.  The  claim  of  the  plaintiffs  in  the 
ejectment  was  resisted,  on  the  ground  that  the 
grant  under  which  the  plaintiffs  claimed,  was  at 
the  time  of  its  emanation,  wholly  within  the 
territory  allotted  to  the  Cherokee  Indians,  and 
was  null  and  void:  as  such  entries  and  grants 
were  prohibited  by  the  sixth  section  of  the  act. 
It  was  held  that  the  title  under  which  the  plain- 
tiffs claim  was  invalid.  Lessee  of  Latimer  and 
others  v.  Potet,  14  Peters,  4. 

20.  The  Indian  title  being  a  right  of  occu- 
pancy, the  state  of  North  Carolina  had  the  power 
to  grant  the  fee  in  those  lands,  subject  to  thif 
right.     Ibid. 
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1.  Ill  an  information  on  the  third  section  of 
the  act  of  January  9th,  1809,  fh.  72,  for  not  iin- 
loadinii,  or  giving  boniis,  the  time  at  which  the 
act  of  congress  was  received,  where  the  vessel 
was,  and  also  the  notice  to  unload,  were  mate- 
rial, and  traversible.  In  such  an  information,  it 
was  held  insufficient  to  allege  that  notice  was 
given  "  to  discharge  the  cargo  or  give  bond,  ac- 
cording to  the  law  in  such  case  made  and  pro- 
vided."' The  nature  of  the  requisition  should 
have  been  stated,  and  to  whom  notice  was  given, 
that  the  court  might  judge  of  its  sufliciency.  It 
is  not  necessary  that  the  collector's  notice,  under 
this  act,  should  specially  slate  the  requisitions 
of  that  act.     The  BoUna,  1  Gallis.  C.  C.  R.  75. 

2.  It  has  never,  as  yet,  been  established,  that 
the  mere  notice  of  a  defective  conveyance  of 
property  precludes  the  party,  having  notice,  from 
availing  himself  at  law  of  any  right  to  attach 
that  property;  much  less  can  it  be  admitted, 
that  notice  of  a  conveyance  of  personal  chattels, 
unaccompanied  by  possession,  which  the  law 
has  pronounced  a  fraud,  can  estop  the  party  who 
is  a  creditor,  from  an  attempt  to  defeat  the 
fraud  :  and,  if  the  law  were  otherwise,  it  is  clear 
that  such  notice  cannot  render  a  sheriff  respon- 
sible in  damages  for  conduct  which  otherwise 
would  stand  completely  justified.  Meeker  v.  Wil- 
S071,  1  Gallis.  C.  C.  R.  423. 

3.  An  assignment,  with  notice,  of  a  chose  in 
action,  which  assignment  is  founded  in  illegality, 
will  not  protect  the  parties  from  the  legal  con- 
sequences attached  to  the  original  contract. 
Fales  V.  Mayberry,  2  Gallis.  C.  C.  R.  560. 

4.  If  a  chose  in  action,  not  negotiable,  be  as- 
signed without  notice  of  any  fraud  or  illegality 
in  its  origin,  the  parties  are  not  precluded  from 
setting  up  the  illegality  as  a  defence,  in  the 
same  manner  as  if  there  had  been  no  assign- 
ment.    Ibid. 

5.  A  purchaser  has  not,  by  law,  constructive 
notice  of  all  matters  of  record,  but  only  .such  as 
the  title  deeds  of  the  estate  refer  to,  or  put  him 
upon  inquiry  for.  Dexter  v.  Harris.  2  Mason's  C. 
C.  R.  531. 

6.  In  general,  notice  to  a  trustee  or  an  agent, 
is  notice  to  the  cestui  que  trust.  But  where  a 
debtor,  without  the  knowledge  of  his  creditor, 
executes  a  conveyance  to  a  trustee  for  the  pur- 
pose of  securing  the  payment  of  his  debt,  such 
trustee  is  the  agent  of  the  grantor  and  not  of  the 
creditor;  and  the  latter  will  not  be  affected  with 
any  secret  object  or  design  existing  in  the  minds 
of  the  grantor  and  erantee.  Brooks  v.  Marbury, 
11  Wheat.  78;  6  Cond.  Rep.  223. 

7.  It  is  a  general  rule,  that  whatever  is  suffi- 
cient to  put  the  party  upon  inquiry,  is  good  no- 
tice. Where  a  party  has  knowledge  of  the  facts, 
he  has  notice  of  the  legal  consequences  result- 
ing from  those  facts.  The  Ploudiboy,  1  Gallis. 
C.  C.  R.  41.  -^ 

8.  Notice  of  the  time  and  place  of  taking  a 
deposition,  given  to  the  attorney  at  law  of  the 
opposite  party,  is  not  such  notice  as  is  required 
by  the  act  of  assembly  of  Virginia.  But  the  at- 
torney at  law  may  agree  to  receive,  or  to  waive 


notice;  and  shall  not  afterwards  be  permitted  to 
allege  the  want  of  it.  Buddicum  v.  Kirk^  3 
Cranch.  293;   1  Coiul.  Ren.  535. 

9.  If  notice  be  given,  that  a  ilcposition  will  be 
taken  on  the  8lh  of  August,  and  that  if  not  taken 
in  one  day,  the  commissioners  will  adjourn 
from  day  to  day,  until  it  shall  be  iinisheil ;  and 
the  commissioners  meet  on  the  8th,  and  adjourn 
from  day  to  day  till  the  12th,  and  from  the  12th 
to  the  19th,  when  the  deposition  is  taken,  such 
deposition  is  not  taken  agreeably  to  notice.  Ibid. 

10.  Where  purchasers  of  real  estate  had,  at 
the  time  of  their  purchase,  actual  or  constructive 
notice  that  it  was  partnership  property,  it  will 
be  chargeable  in  their  hands  with  the  payment 
of  the  partnership  ilebts,  even  though  they  had 
not  notice  of  those  debts.  If  they  had  no  notice 
that  it  was  partnership  property,  they  will  be  ex- 
onerated to  the  extent  of  the  money  already 
paid  by  them  ;  and  so  far  as  it  has  not  been  paid, 
that  is  a  substituted  fund,  chargeable  in  their 
hands  with  the  same  burthens  as  the  real  estate. 
Hoxie  v.  Carr.  1  Sumner's  C.  C.  R.  173. 

11.  A  bona  fide  purchaser,  for  a  valuable  con- 
sideration, and  without  notice,  under  a  fraudu- 
lent grantee,  would  hold  the  estate  at  law  against 
the  original  grantee.  Flaggv.  Mann,  2  Sumner's 
C.  C.  R.  500. 

12.  Vague  reports  and  rumours  from  stran- 
gers, and  suspicion  of  notice,  though  a  strong 
suspicion,  are  not  sufficient  ground  on  which  to 
charge  a  purchaser  with  notice  of  a  title  in  a 
third  person.  Flagg  v.  Mann,  2  Sumner's  C.  C. 
R.  100. 

13.  Courts  of  equity,  in  the  United  States,  in 
which  the  registration  of  deeds  is  universally 
provided  for,  should  not  enlarge  the  doctrine  of 
constructive  notice,  or  follow  all  the  English 
cases  on  the  subject;  without  a  due  regard  for 
the  circumstances  and  laws  of  the  country. 
Ibid. 

14.  Semhle :  that  at  law,  the  obligation  of  a 
surety  on  a  bond  for  the  fidelity  of  a  party  for 
an  indefinite  period,  cannot  be  determined  at 
the  will  of  the  surety  by  notice.  Gass  \.Stin- 
son,  2  Sumner's  C.  C.  R.  454. 

15.  The  doctrine  of  a  purchaser  without  no- 
tice, applies  only  where  a  legal  title  is  obtained, 
without  notice  of  a  prior  equitable  title;  in 
which  case,  the  former,  if  bona  fides,  shall  pre- 
vail in  equity.  In  the  case  of  a  prior  legal  title, 
the  rule  is  caveat  emptor.  HursCs  Lessee  v. 
M'Ncill  1  Wash.  C.  C.  R.  70. 

16.  He  who  acquires  a  legal  title,  having  no- 
tice of  a  prior  equity  of  another,  becomes  a  trus- 
tee for  that  other  to  the  extent  of  his  equity; 
but  notice  of  an  illegal  act  can  have  no  opera- 
tion. Wilson  V.  Mason,  1  Crar^ph,  45;  1  Cond. 
Rep.  242. 

17.  If  a  suit  be  brought  to  set  aside  a  convey- 
ance obtained  by  fraud,  and  the  fraud  be  clearly 
proved,  the  conveyance  will  be  set  aside,  as  be- 
tween the  parties:  but  the  rights  of  third  per- 
sons, who  are  purchasers  without  notice,  for  a 
valuable  consideration,  cannot  be  disregarded. 
Fletcher  v.  Peck.  6  Cranch,  87,  133 ;  2  Cond.  Rep. 
308. 

18.  If   a  letter,   exhibited   to  underwriters, 


NOTICE  OF  THE  DISHONOUR  OF  BILLS,  &c. 


311 


Notice  of  the  Dishonour  of  Bills  of  Exchange  and  Promissory  Notes,  required  to  charge  Parties  to  them. 


where  application  is  made  for  insurance,  order- 
ing insurance,  refers  to  another  letter,  previously 
laid  before  them,  notice  of  the  matters  contained 
in  the  previous  letter,  is  sufficient.  Livmgston 
et  al.  V.  The  Maryland  Ins.  Co.,  7  Cranch,  506 ; 
2  Cond.  Rep.  589. 

19.  A  purchaser,  with  notice,  is  protected  by 
want  of  notice  to  his  vendor.  A  purchaser, 
without  notice,  has  a  right  to  join  his  adversary 
possession  to  the  ostensible  adversary  possession 
of  his  vendor,  so  as  to  give  himself  the  benefit 
of  the  statute  oi  limitations.  Alexander  et  al.  v . 
Pendleton,  8  Cranch,  462;  3  Cond.  Rep.  216. 

20.  Notice  of  a  prior  incumbrance  to  an  agent, 
is  notice  to  the  principal.  Astor  v.  Wells,  4 
Wheat.  466;  4  Cond.  Rep.  513. 

2^  It  is  the  duty  of  a  party,  who  gives  credit 
to  another,  upon  the  responsibility  or  undertak- 
ing of  another,  or  third  person,  immediately  to 
give  notice  to  the  latter,  of  the  extent  of  his  en- 
gagements. Russell  V.  Clark's  Ex'rs,  7  Cranch, 
69;  2  Cond.  Rep.  417. 

22.  The  act  of  Rhode  Island  (Digest  of  1822, 
p.  246,  sec.  3)  provides,  '-'that  no  guardian  shall 
be  appointed  or  removed  under  this  act,  unless 
all  persons  interested  shall  have  had  reasonable 
notice  in  writing,  signed  by  the  clerk  [of  the  pro- 
bate court]  and  served  by  the  town  sergeant  or 
constable,  that  he,  she,  or  they  may  appear,  to 
object  to  the  same :"  Held,  that  a  notice,  by  read- 
ing the  order  of  the  court,  is  not  a  notice  in  writ- 
ing in  the  sense  of  the  statute,  and  that  the  ap- 
pointment of  a  guardian,  with  such  notice  only, 
was  a  nullity.  Hart  v.  Gray,  3  Sumner's  C.  C. 
R.  339. 

23.  Notice  affects  the  conscience  of  the  party. 
Smith  V.  Shane  and  Meigs,  1  McLean's  C.  C.  R.  27. 

24.  Notice  of  such  facts  as,  with  ordinary  dili- 
gence, will  lead  a  purchaser  to  a  knowledge  of 
an  outstanding  equity  is  sufficient.  Hinde  et  al. 
V.  Vattier  et  al,  1  M'Lean's  C.  C.  R.  118. 

25.  Mere  rumour  is  not  sufficient.     Ibid. 

26.  Notice  to  one  who  purchased  from  a  bona 
fide  purchaser  without  notice  cannot  afTect  the 
title.     Ibid. 

27.  Lis  pendens  does  not  operate  as  notice  un- 
less the  court  have  jurisdiction  of  the  thing. 
Carrington's  Heirs  v.  Brents  et  al.,  1  M'Lean's 
C.  C.  R.  175. 

28.  But  where  a  party  has  examined  the 
pleadings  in  the  suit  and  the  decree  respecting 
a  certain  title,  it  is  notice  of  the  title  set  up  in 
the  bill  and  sanctioned.     Ibid. 

29.  Until  the  process  is  served  or  publication 
made,  the  doctrine  of  lis  pendens  does  not  apply. 
Lessee  of  Dunn  v.  Games  fy  Gilbert,  1  M'Lean's 
C.  C.  R.  321. 

30.  Notice  in  fact,  of  a  prior  deed  not  re- 
corded, may  be  proved.  Shults^  Lessee  v.  Moore, 
1  M'Lean's  C.  C.  R.  520. 

31.  A  notice  to  quit,  by  the  English  rule,  is 
necessary  only,  where  the  relation  of  landlord 
and  tenant  subsists.  John  Doe  ex  dem.  v.  John- 
ston, 2  M'Lean's  C.  C.  R.  323. 

32.  A  notice  to  the  agent  is  notice  to  the  prin- 
cipal. Bowman  v.  Wathen,  2  M'Lean's  C.  C.  R. 
376. 

33.  The  acknowledgment  and  recording  of  a 


conveyance  of  land,  in  Indiana,  operates  as  proof 
of  the  instrument  and  notice.     Ibid. 

34.  Notice  is  sufficient  if  it  put  the  party  on 
inquiry.     Ibid. 

35.  Express  notice,  by  circular  or  otherwise, 
or  publication  in  a  newspaper  of  general  circu- 
lation, should  be  given  of  the  dissolution  of  a 
partnership.  Shurlds  v.  Tilson,  2  M'Lean's  C. 
C.  R.  458. 

36.  The  latter  notice  is  conclusive  on  those 
who  have  not  had  dealings  with  the  firm.    Ibid. 


NOTICE  OF  THE  DISHONOUR  OF  BILLS  OF 
EXCHANGE  AND  PROMISSORY  NOTES, 
REQUIRED  TO  CHARGE  PARTIES  TO 
THEM. 

1.  Whether  due  notice  of  protest  was  given, 
there  being  no  dispute  about  facts,  is  a  question 
of  law.  Jacob  Barker  v.  The  United  States, 
Paine's  C.  C.  R.  156. 

2.  If  the  drawer  of  a  bill  of  exchange  has  no 
funds  in  the  hands  of  the  drawee,  and  has  no 
right  to  expect  it  will  be  paid,  there  being  no 
commercial  transactions  between  the  parties, 
notice  of  non-payment  and  protest  is  unneces- 
sary. But  when  the  drawer  has  a  right  to  ex- 
pect that  his  bill  will  be  honoured,  as  where 
there  are  running  accounts  between  the  drawer 
and  the  drawee,  he  is  entitled  to  notice;  al- 
though, in  point  of  fact,  he  had  no  funds  in  the 
hands  of  the  drawee  when  the  bill  was  drawn. 
The  sound  sen.se  and  justice  of  the  exception  is, 
that  where  a  drawer  knows  he  has  no  right  to 
draw,  and  has  the  strongest  reason  to  believe 
that  the  bill  will  not  be  paid,  the  motives  for  re- 
quiring notice  of  the  dishonour  do  not  exist,  and 
his  case  comes  within  the  reason  of  the  excep- 
tion.    Hopkirk  v.  Page,  2  Brockenb.  C.  C.  R.  20. 

3.  Where  a  protested  bill  of  exchange  is  held 
up  for  a  long  time,  without  notice  of  its  non- 
payment and  protest,  the  whole  onus  probandi 
is  thrown  upon  the  holder.  He  must  prove 
every  thing;  and  nothing  is  required  from  the 
drawer.     Ibid. 

4.  A  bill  of  exchange  was  drawn  in  Virginia, 
in  November,  1775,  after  the  commencement  of 
hostilities  between  Great  Britain  and  her  colo- 
nies, payable  in  England;  which  was  duly  pro- 
tested for  non-payment,  in  June,  1776,  after  all 
intercourse  between  the  two  countries  had 
ceased.  Held,  that  a  state  of  war  dispenses 
with  the  necessity  of  giving  notice  of  the  non- 
payment and  protest  to  the  drawer,  but  notice 
of  its  dishonour  should  be  given  within  a  rea- 
sonable time  after  the  impediment  is  removed. 
Ibid. 

5.  Where  a  bill  must  be  presented  for  accept- 
ance, and  even  if  if  be  not  necessary  to  present 
it,  yet  it  is  presented  and  dishonoured ;  notice 
of  the  refusal  to  accept,  or  of  the  protest  for 
non-acceptance,  must  be  given  without  waitmg 
the  maturity  of  the  bill.  The  U.  S.  v.  Barker's 
Adm'x,  4  Wash.  C.  C.  R.  464. 

6.  If  the  holder  has  any  legal  excuse  lor  not 
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having  given  irotice,  according  to  the  strict  rules 
of  law,  it  lies  on  him  to  prove  it.  He  cannot 
excuse  himself  by  supposed  obstacles.     Ibid. 

7.  Legal  notice  is  given  to  the  party  in  per.<;oii, 
only  by  leaving  a  written  notice  at  his  place  ot 
residence;  and  this  must  be  proved  by  him  who 
asserts  it.     Ibid. 

8.  The  United  States  purchased   from  J.  B. 


17.  It  is  not  disputed  that,  by  the  general  cus- 
tom of  merchants  in  the  United  States,  bills  of 
exchange  drawn  in  one  slate  on  another  state, 
are,  if  dishonoured,  protested  by  a  notary;  and 
the  proiiuction  of  snrh  protest  is  the  customary 
docnmciil  of  dishonour.     Ibid. 

IS.  The  principle  of  law  which  requires  notice 
of  the  dishonour  of  a  bill  to  be  given  by  the 


bills  of  exchange  on  Liverpool,  which  were  pro-  !  holder  of  it,  or  by  an  agent,  requires  notice  to 
tested  for  non-acceptance ;  an(l  the  secretary  of  be  given  only  to  those  persons  to  whom  the 
the  treasury  omitted,  for  one  day,  to  give  notice  owner  of  a  bill  has  a  right  to  look  for  payment, 
of  the  dishonour  of  the  bills.  He  sent  by  mail  i  Third  persons,  who  are  not  liable  on  account  of 
to  New  York,  after  the  omission  of  one  day,  the  the  dishonour  of  a  bill,  and  could  look  to  no  per- 
protests  of  the  bills,  to  an  agent  of  the  govern-    son  on  the  bill  for  indemnification,  or  for  pay 


ment.  directing  him  to  give  the  drawer  notice  of 
the  non-acceptance,  by  means  of  a  notary.  Held, 
that  the  omission  of  one  day  in  tlie  notice  dis- 
charged the  drawer.     Ibtd. 

9.  A  demand  of  payment  of  a  promissory  note, 
must  be  made  of  the  maker,  on  the  last  day  of 
grace ;  and  where  the  endorser  resides  in  a  dif- 
ferent place,  notice  of  the  default  of  the  maker 
should  be  put  into  the  post-office,  early  enough 
to  be  sent  by  the  mail  of  the  succeeding  day. 
Lenox  V.  Roberts,  2  Wheat.  373 ;  4  Cond.  Rep. 
163. 

10.  Where  the  second  day  of  grace  falls  on 
Saturday,  it  is  the  last  day  of  grace ;  and  notice 
of  non-payment  given  to  a  drawer  of  a  bill  on 
that  day,  after  a  demand  upon  the  acceptor  on 
the  same  day,  is  sufficient  to  charge  the  drawer. 
Bussard  V.  Levering,  6  Wheat.  102;  5  Cond. 
Rep.  19. 

11.  Notice  to  the  drawer,  by  putting  the  same 
into  the  post-office,  where  the  persons  live  in 
different  places,  is  good.     Ibid. 

12.  After  demand  of  the  maker  of  a  note,  on 
the  third  day  of  grace,  notice  to  the  endorser  on 
the  same  day,  is  sufficient,  by  the  general  law 
merchant.  Lindenberger  v.  Beall,  6  Wheat.  104  ; 
5  Cond.  Rep.  20. 

13.  Evidence  of  a  letter  containing  notice 
having  been  put  into  the  post-office,  directed  to 
the  endorser,  at  his  place  of  residence,  is  suffi- 
cient proof  of  the  notice  to  be  left  to  the  jury; 
and  it  is  unnecessary  to  give  notice  to  the  defen- 
dant to  produce  the  letter,  before  such  evidence 
can  be  admitted.     Ibid. 

14.  No  precise  form  of  notice  to  the  endorser 
of  a  promissory  note  is  necessary;  and  it  is  not 
necessary  to  state,  in  the  notice,  who  is  the 
holder;  nor  will  a  mistake  as  to  the  date  of  the 
note  vitiate  the  notice,  if  it  conveys  to  the  party 
a  sufficient  knowledge  of  the  particular  note 
which  has  been  dishonoured.  Mills  v.  The  Bank 
of  the  United  States,  11  Wheat.  431;  6  Cond. 
Rep.  373. 

15.  It  is  not  necessary  that  the  notice  should 
contain  a  formal  allegation  that  it  was  demanded 
at  the  place  where  payable.  It  is  sufficient  that 
it  states  the  fact  of  non-payment  of  the  note, 
and  that  the  holder  looks  to  the  endorser  for  in- 
demnhy.     Ibid. 

16.  It  is  admitted  that,  in  respect  to  foreign 
bills  of  exchange,  the  notarial  certificate  of  pro- 
test is,  of  itself,  sufficient  proof  of  the  dishonour 
of  a  bill,  without  any  auxiliary  evidence.  Tov:n- 
ley  v.SuTnrall,  2  Peters,  179. 


ment  of  it,  are  not  entitled  to  notice.     Hutz  v. 
Karthausc,  4  Wash.  C.  C.  R.  1. 

19.  The  general  rule  as  to  the  drawer  and  en- 
dorser is,  that  tlue  notice  of  the  dishonour  of  the 
bill  must  be  given  to  all  to  whom  the  holder 
means  to  look.  The  first  exception  made  to  this 
rule  was,  in  case  the  suit  was  against  the  drawer, 
where  it  appeared  he  had  no  effects  in  the  hands 
of  the  drawee ;  and  this  exception  was  after- 
wards so  qualified  as  to  entitle  him  to  notice,  if 
he  had  a  reasonable  ground  to  expect  the  bill 
would  be  paid.  But  the  exception  has  never 
been  extended  to  the  endorser,  and  ought  never 
to  be.  Ramdulollday  v.  Darieux,  4  Wash.  C.  C. 
R.  61. 

20.  The  holder  of  a  protested  bill  of  exchange 
is  bound  to  give  notice  to  the  person  he  means 
to  look  to,  by  the  earliest  practicable  post  after 
the  bill  is  dishonoured,  when  the  parties  do  not 
live  in  the  same  town.  The  United  States  v. 
Barker's  Admix,  4  Wash.  C.  C.  R.  464. 

21.  The  letter  giving  the  notice  should  be  put 
into  the  post-office  early  enough  to  be  sent  by 
the  mail  of  the  succeeding  day.  This  must  be 
done  by  the  agent,  in  the  first  instance,  where 
the  business  is  managed  by  an  agent ;  and 
the  same  diligence  is  required  of  the  payee. 
Ibid. 

22.  If  the  notice  is  to  be  sent  across  the  sea, 
it  should  be  by  the  first  regular  conveyance. 
Query,  In  time  of  war  between  the  country  of 
the  drawer  and  drawee,  what  is  the  rule  as  to 
sending  notice  by  the  agent  of  the  payee  to  the 
drawer.     Ibid. 

23.  The  want  of  funds  in  the  hands  of  the 
drawee  of  a  bill  of  exchange,  renders  notice  to 
the  drawer  of  the  non-acceptance,  or  non-pay- 
ment, unnecessary.  Read  v.  Wilkinson,  2  Wash. 
C.  C.R.  514. 

24.  The  strict  rule  of  law  relative  to  the  pre- 
sentation and  notice  of  the  dishonour  of  a  bill  of 
e.vchange,  does  not  prevail  in  the  same  manner 
against  a  creditor,  to  whom  the  bill  has  been  re- 
mitted in  payment,  as  they  do  against  the  holder 
of  a  bill  under  other  circumstances.  Gallagher's 
Ex'rs  V.  Roberts  et  al.,  2  Wash.  C.  C.  R.  191. 

25.  Although  notice  of  the  dishonour  of  a  bill 
may  not  have  been  received  by  the  person  who 
remitted  it,  it  will  be  sufficient  to  discharge  the 
holder,  if  he  did  all  in  his  power  to  convey  the 
information  of  it  to  him.     Ibid. 

26.  The  endorser  of  a  promissory  note,  given 
for  the  accommodation  of  the  maker,  is  entitled 
to  strict  notice  of  its  non-payment.     French'^ 
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Ex^x  V.  Bank  of  Columbia,  4  Cranch,  141 ;  2  Cond. 
Rep.  58. 

27.  If  the  drawer  of  a  bill  of  exchange,  at  the 
time  of  drawing,  has  a  right  to  expect  that  his 
bill  will  be  honoured,  although  he  has  no  funds 
in  the  hands  of  the  drawer,  he  is  entitled  to  strict 
notice.     Ibid. 

28.  In  reason,  it  would  seem  that  the  neces- 
sity of  notice  of  non-acceptance,  or  non-payment 
of  a  bill  of  exchange  ought  to  be  dispensed  with 
only  in  those  cases  where  notice  must  be  unne- 
cessary or  immaterial.     Ibid. 

29.  Where  the  money  raised  upon  the  bill  is 
received  by  the  endorser,  so  that  it  is  discounted, 
in  truth;  for  his  accommodation,  not  for  that  of 
the  maker,  he  is  unquestionably  without  funds 
in  the  hands  of  the  acceptor,  and  must  expect  to 
pay  the  note  himself,  and  cannot  require  notice 
of  its  non-payment  by  the  drawer.     Ibid. 

30.  In  a  suit  instituted  by  the  holder  of  a  bill, 
against  the  bank,  for  negligence,  in  relation  to 
demand,  or  notice  of  non-payment  of  the  bill, 
the  court,  although  required,  are  not  bound  to 
declare  the  law  as  between  the  holder  and  the 
drawer.  The  bank  was  the  agent  of  the  holder, 
and  not  of  the  drawer,  and  might,  consequently, 
so  act  as  to  discharge  the  drawer,  without  be- 
coming liable  to  its  principal.  Bank  of  Wash- 
ington V.  Triplctt  et  al.,  1  Peters,  35. 

31.  Where  the  notary-public  called  at  the 
boarding-house  where  the  endorser  lodged,  and 
inquired  of  a  fellow-boarder  for  him,  and  being 
informed  he  was  not  within,  left  with  the  fellow- 
boarder  a  notice  directed  to  him  of  the  non-pay- 
ment of  a  note  of  which  he  was  endorser,  re- 
questing him  to  deliver  it:  it  vvas  held  that  the 
notice  was  sufficient  to  make  the  endorser  liable 
for  the  payment  of  the  bill.  Bank  of  the  United 
States  V.  Hatch,  6  Peters,  250. 

32.  W^herever  the  government  of  the  United 
States,  through  its  lawfully  authorized  agents, 
becomes  the  holder  of  a  bill  of  exchange,  it  is 
bound  to  use  the  same  diligence,  in  order  to 
charge  the  endorsers,  as  in  a  transaction  between 
private  individuals.  United  States  v.  Barker,  12 
Wheat.  559;  6  Cond.  Rep.  641. 

33.  When  the  United  States  were  holders  of 
certain  bills  of  exchange,  and  their  agent  in  New 
York,  was  directed,  by  a  letter  from  the  secre- 
tary of  the  treasury,  dated  Washington,  Decem- 
ber 7th,  1814;  to  give  notice  of  non-acceptance 
to  the  drawer  and  endorsers,  residing  in  New 
York,  and  notice  was  given  to  the  endorser  on 
the  12th  of  the  same  month,  the  mail  which  left 
on  the  8lh  having  arrived  at  New  York  at  thirty- 
five  minutes  past  ten  o'clock,  A.  M.,  on  the  lOlh. 
Held,  that  the  endorser  was  discharged  by  the 
negligence  of  the  holders.     Ibid. 

34.  So,  also,  where  the  United  States  were 
the  holders  of  other  bills,  and  their  agent,  in 
New  York,  was  directed,  by  a  letter  from  the 
secretary  of  the  treasury,  dated  W^ashington, 
May  8th;  1815,  to  give  notice  of  non-payment  to 
the  drawer,  and  endorsers,  residing  in  New 
York,  and  notice  was  given  to  the  endorser  on 
the  12th  of  the  same  month,  the  mail,  which  left 
Washington  on  the  8th  having  reached  New 
York  early  on  the  morning  of  the  11th.     Held, 
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that  the  endorser  was  discharged  by  the  negli- 
gence of  the  holders.     Ibid. 

35.  A  bill  was  drawn  by  the  defendant,  at 
New  Orleans,  on  Philadelphia,  in  favour  of  the 
plaintiff,  and  was  by  him  endorsed,  in  full,  to  a 
third  person,  and  had  been  regularly  protested 
for  non-acceptance  and  non-payment :  but  no 
notice  of  the  dishonour  of  the  bill  was  proved  to 
have  been  given  to  the  drawer.  The  endorse- 
ment, being  in  full,  cannot  be  struck  out  at  the 
time  of  trial.  The  want  of  notice  destroys  the 
right  of  the  plaintiff  to  recover  from  the  defend- 
ant.     Craig  V.  Brown,  Peters'  C.  C.  R.  171. 

36.  Notice  to  the  endorser  of  the  dishonour  of 
a  bill,  left  with  a  boarder  at  the  same  house  with 
the  endorser,  with  a  request  to  hand  it  to  him, 
sufficient.  Bank  of  the  United  States  v.  Hatch,  1 
M'Lean's  C.  C.  R.  27. 

37.  Notice  to  an  endorser  of  an  insufficient 
demand,  does  not  charge  him.  Burrows,  Hall 
fy  Co.  V.  Hannegan,  1  M'Lean's  C.  C.  R.  309. 

38.  The  holder  of  a  check  must  give  notice  to 
the  drawer,  if  payment  by  the  bank  be  refused. 
Sherman  v.  Comstock,  2  M'Lean's  C.  C.  R.  19. 

39.  A  guarantor  is  entitled  to  notice  of  the 
non-payment  of  the  note  guarantied.  Lewis  v. 
Brewster,  2  M'Lean's  C.  C.  R.  21. 

40.  In  all  collateral  undertakings  notice  is 
necessary.     Ibid. 

41.  If  the  payee  be  insolvent  when  the  note 
becomes  due,  no  notice  to  the  guarantor  is  ne- 
cessary.    Ibid. 

42.  The  endorsement  of  a  clerk,  in  the  office 
of  a  notary,  on  the  protest  of  a  note  for  non-pay- 
ment, that  notice  v^-as  duly  served,  not  sufficient. 
Whitehead  v.  Jones,  2  M'Lean's  C.  C.  R.  28. 

43.  The  deposition  of  the  clerk  should  have 
been  taken.     Ibid. 


NOTICE  FOR  THE  PRODUCTION  OF  PA- 
PERS TO  BE  USED  ON  THE  TRIAL  OF  A 
'  CAUSE. 

1.  Notice  to  the  opposite  party  to  produce  at 
the  trial  all  letters  in  his  possession,  relating  to 
moneys  received  by  him  under  the  award  of  the 
commissioners  under  the  Florida  treaty,  is  suf- 
ficiently specitk',  as  they  are  described  by  their 
subject-matter.  Vassee  v.  Miffiin,  4  Wash.  C.  C. 
R.  519. 

2.  If  to  such  notice,  the  party  answer,  on  oath, 
that  he  has  not  a  particular  letter  in  his  posses- 
sion, and  after  diligent  search,  could  find  none 
such,  it  is  sufficient  to  prevent  the  offering  of 
secondary  proof  of  its  contents.  The  party  can- 
not be  asked  or  compelled  to  answer  whether  he 
ever  had  such  a  letter  in  his  possession.    Ibid. 

3.  If  one  party  gives  notice  to  the  other  to  pro- 
duce certain  papers  at  the  trial,  he  has  no  right 
to  an  inspection  of  them,  unless  he  will  consent 
to  their  being  given  in  evidence.  Jordan  v.  Wil- 
kins,  2  Wash.  C.  C.  R.  483. 

4.  When  notice  is  given  to  produce  papers, 
the  court  will  look  at  the  circumstances  of  the 
case  for  the  purpose  of  substantial  justice,  and 
never  suffer  either  party  to  be  entrapped.     If 
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the  deeJs  required  in  such  notice  are  on  record, 
the  court  will  not  allow  the  motion,  unless  some 
special  reason  be  shown  for  the  production  ol 
the  originals.       Gcygcr  v.  Geygcr,  2  Dall.  382. 

5.  It  is  premature,  before  tlie  jury  is  sworn 
and  the  trial  commenced;  for  either  party  to  call 
upon  the  other  to  produce  a  paper  wliich  he  has 
been  notili<'d  to  produce.  Jhjllon's  Lessee  v. 
Brown.  1  Wash.  C.  C.  R.  204,  293,  298. 

6.  It  is  sulhcient  for  a  paity  to  suggest  that 
the  other  is  in  possession  of  a  paper  which  he 
has  given  him  notice  to  produce  at  the  trial, 
under  the  act  of  congress,  without  olFering  proof 
of  the  fact;  and  the  party,  thus  called  upon, 
must  discharge  himself  from  the  consequences 
of  not  producing  it,  by  an  affidavit,  or  other 
proof  thai  it  is  out  of  his  power  to  produce  it. 
Ibid. 

7.  Where  the  plaintifT  has  been  notified  to  pro- 
duce a  title  paper  to  the  land  in  controversy,  the 
production  of  which  will  merely  operate  to  de- 
feat the  plaintiff's  title,  the  court  will  not  compel 
him  to  do  so,  unless  the  defendant  first  shows 
title  to  the  land.  But  merely  showing  a  right  of 
possession,  is  not  sufhcient  to  entitle  him,  under 
the  act  of  congress,  to  the  aid  of  the  court ;  or 
on  general  principles,  to  the  aid  of  a  court  of 
chancer)-,  to  compel  a  discovery  of  papers, 
which  are  merely  to  defeat  the  plaintifT's  title, 
without  strengthening  that  of  the  defendant. 
It  is  sufficienr,  however,  if  he  show  a  title  to 
the  land,  without  showing  any  to  the  paper. 
Ibid. 

8.  Where,  on  a  notice  to  produce  a  paper,  one 
is  produced,  the  proof  of  which  may  be  supplied 
by  the  acknowledgment  of  the  party  producing 
it,  so  as  to  make  it  available,  as  a  letter  or  the 
the  like,  it  may  be  given  in  evidence  by  the 
party  calling  for  it,  without  proof.  But  where 
the  instrument  produced  is  one  which  is  inope- 
rative, unless  certain  forms  are  pursued,  or  proofs 
given  to  make  it  effectual,  as  a  will,  it  must  be 
strictly  proved  before  it  can  be  given  in  evi- 
dence.    Ibid. 

9.  Where  one  party  wishes  for  the  production 
of  papers  supposed  to  be  in  the  possession  of  the 
other,  he  may  give  him  notice  to  produce  them. 
If  they  are  not  produced,  he  may  give  inferior 
evidence  of  their  contents,  or  may  draw  infer- 
ences from  their  non-production,  unfavourable  to 
the  other  party.  But  if  the  defendant  means  to 
nonsuit  the  plaintiff,  or  the  plaintiff  to  obtain  a 
judgment  by  default,  under  the  15lh  section  of 
the  act  of  congress,  he  is  bound  to  give  notice 
that  he  shall  move  the  court  for  an  order  upon 
him  to  produce  the  papers,  or  on  failure  so  to 
do,  to  award  a  nonsuit  or  a  judgment  as  the  case 
may  be.  If  they  are  not  produced  in  con- 
formity with  the  order,  then  the  nonsuit  or  judg- 
ment by  default  may  be  incurred.  Bas  et  al.  v. 
Steele,  3  Wash.  C.  C.  R.  381. 

10.  No  advantage  can  be  taken  of  the  non- 
production,  unless  the  ground  is  laid  for  pre- 
suming that  the  papers,  at  the  time  the  notice 
was  given,  were  in  the  power  or  possession  of 
the  party,  and  that  they  are  pertinent  to  the 
iflsue.     In  either  of  the  above  cases,  the  party 


to  whom  the  notice  is  given,  may  be  received  to 
prove,  by  his  own  oath,  that  the  papers  are  not 
in  his  possession  or  power,  which  oath  may  be 
met  by  contradictory  proof,  according  to  the 
rules  in  equity.     Ihul. 

11.  If  a  party  gives  a  notice  to  produce  papers, 
and  afterwards  waives  the  reading  of  them  in 
evidence,  he  may  do  so  ;  and  the  papers  are  not 
made  evidence  by  the  notice  to  the  party  to 
produce  them.  Blight  v.  Ashley  et  al.,  Peters' 
C.  C.  R.  16. 

12.  If  the  opposite  party  be  required,  by  no- 
tice, to  produce  his  books  on  a  particular  subject, 
it  is  not  necessary  that  the  entries  on  those  books 
should  be  stated  in  the  notice,  in  order  to  entitle 
the  applicant  to  his  motion.  It  has  always  been 
deemed  sufficient  to  describe  the  paper  re- 
quired, to  express  its  general  purport,  and  to 
state  its  materiality  to  the  case  in  some  degree, 
even  when  its  contents  are  known.  2  Burr's 
Trial,  594. 

13.  When  a  paper  is  in  possession  of  one 
party  or  completely  in  his  power,  and  is  required 
by  the  other,  very  strong  circumstances  must  be 
given  to  justify  its  being  withheld,  if  it  have  any 
relation  to  the  case.  Before  a  court  would  make 
a  decisive  order  in  such  a  case,  it  ought  to  re- 
ceive reasonable  satisfaction  of  the  probable 
materiality  of  the  evidence  asked  for  and  refused, 
and  of  its  relation  to  the  pending  controversy, 
but  the  information  to  be  required  must  depend 
on  the  nature  of  the  case.    Ibid. 


NUISANCE. 

1.  The  Potomac  river  is  a  navigable  stream, 
or  part  of  the  jus  publicum;  and  any  obstruc- 
tion to  its  navigation  would,  upon  the  most  estab- 
lished principles,  be  a  public  nuisance.  A  pub- 
lic nuisance  being  the  subject  of  criminal  juris- 
diction, the  ordinary  and  regular  proceeding  at 
law,  is  by  indictment  or  information,  by  which 
the  nuisance  may  be  abated,  and  the  person 
who  caused  it  may  be  punished.  A  court  of 
equity  may  take  jurisdiction  in  cases  of  public 
nuisance,  by  an  information  filed  by  the  attor- 
ney-general. If  any  particular  individual  shall 
have  sustained  special  damage  from  the  erec- 
tion of  it,  he  may  maintain  a  private  action  for 
such  special  damage :  because,  to  that  extent, 
he  has  suffered  beyond  his  portion  of  injury,  in 
common  with  the  community  at  large.  City  of 
Georgetown  v.  The  Alexandria  Canal  Co.,  12  Pe- 
ters, 91. 

2.  The  jurisdiction  of  courts  of  chancery  in 
cases  of  nuisance,  may  be  exercised  in  those 
cases  in  which  there  is  imminent  danger  of  irre- 
parable mischief,  before  the  tardiness  of  the  law- 
could  reach  it.     Ibid. 

3.  No  individual  has  a  right,  in  his  own  name, 
to  prosecute  for  a  public  nuisance.  Spooner  v. 
M-Connell  et  al,  1  MXean's  C.  C.  R.  338. 

4.  He  cannot  so  prosecute,  unless  the  act  com- 
plained of  be  a  private  nuisance  to  himself.  Ibid. 
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NUL  TIEL  RECORD. 

1.  The  issue  of  nul  tiel  lecoid  is  an  issue  of 
fact,  and  as  such  no  writ  of  error  hes  from  the 
judgment  of  the  district  court  on  that  fact  to 
the  circuit  court,  under  the  judiciary  act  of  24th 
September,  1789,  ch.  20,  sect.  22.  Uinted  Stales 
V.  Cook,  2  Mason's  C.  C.  R.  22. 

2.  Where  the  issue  in  the  district  court  is  nul 
tiel  record,  and  the  court  below  adjudge  that  the 
plaintiff  has  not  produced  the  record,  there  can 
be  no  reversal  of  that  judgment,  uidess  the  re- 
cord if  any  is  produced,  is  contained  in  the  re- 
cord brought  up  on  the  writ  of  error  to  the  circuit 
court.     Ibid. 

3.  Upon  the  plea  of  nul  tiel  record  to  debt,  on 
a  judgment  in  another  state,  the  seal  of  the  court 
must  be  annexed  to  the  record  itself;  and  it  is 
not  sufficient  that  it  is  annexed  to  the  certificate 
of  the  judge  of  the  court,  authenticating  the 
attestation  of  the  clerk  who  certifies  the  record. 
Turner  v.  Waddins-ton,  3  Wash.  C.  C.  R.  126. 


OATH. 


Where  an  act  of  congress  requires  an  oath 
to  be  administered,  such  oath,  under  the  usage 
of  a  department,  may  be  administered  by  a  state 
officer  having  the  power  to  administer  oaths. 
United  States  v.  Winchester,  2  M-Lean's  C.  C.  R. 
135.  * 

See  Perjury — Crimes. 


OBSTRUCTION  OF  PROCESS. 

1.  In  the  execution  of  a  writ  of  habere  facias 
possessionem,  if  adverse  possession  be  held,  the 
officer  is  first  to  turn  out  the  occupant,  and  take 
possession  in  the  name  of  the  law,  and  after- 
wards deliver  it  to  the  plaintiff"  in  the  ejectment. 
The  offence  of  obstructing  process,  consists  in 
refusing  to  give  up  possession,  or  in  opposing  or 
obstructing  the  execution  of  the  writ  by  threats 
of  violence,  which  it  is  in  the  power  of  the  per- 
son to  enforce,  and  thus  preventing  the  officer 
from  dispossessing  the  person  so  acting.  United 
States  V.  Morrow  Lowry  et  al.,  2  Wash.  C.  C.  R. 
169. 

2.  A  mere  threat  to  resist  the  writ,  is  not  an 
offence  under  the  act  of  congress;  but  if  when 
the  officer  proceeds  with  the  writ  to  the  land, 
and  is  about  to  execute  the  process,  a  threat  is 
used  by  a  person  forcibly  retaining  possession, 
accompanied  by  the  exercise  of  force,  or  having 
the  capacity  to  employ  it,  and  the  officer  does 
not  do  his  duty,  the  offence  is  complete.    Ibid. 

3.  The  officer  is  not  bound  to  risk  or  expose 
his  person,  or  to  proceed  to  a  peisonal  conflict 
with  the  defendant.      Ibid. 

4.  On  the  trial  of  an  indictment  for  resistino- 
the  marshal  of  the  United  States,  in  the  execu- 
tion of  a  warrant  issued  by  the  judge  of  the  dis- 


trict court  of  the  United  States  for  the  Peimsyl- 
vaiiia  district,  the  circuit  court  held  that  the 
twenty-second  section  of  the  act  of  congress, 
passed  on  the  30th  of  April,  1790,  for  the  punish- 
ment of  certain  crimes,  includes  every  species 
of  process,  legal  and  judicial,  whether  issued  by 
the  court  in  session,  or  by  a  judge  or  magistrate, 
acting  in  that  capacity  out  of  court,  in  the  exe- 
cution of  the  laws  of  the  United  States.  United 
States  V.  Lukins,  3  Wash.  C.  C.  R.  335. 

5.  On  a  count  in  an  indictment  for  resisting 
an  officer  of  the  United  States,  it  is  not  neces- 
sary that  the  person  resisting  should  use  or 
threaten  violence.     Ibid. 


OCCUPANCY. 

Priority  of  occupation  of  the  flowing  water  of 
a  river,  creates  no  right,  unless  the  appropria- 
tion be  for  a  period  of  tune  which  the  law  deems 
a  presumption  of  right.  The  exclusive  use  of 
such  flowing  water  for  twenty  years,  is  a  con- 
clusive presumption  of  right.  2'yler  v.  Wilkin- 
son, 4  Mason's  C.  C.  R.  397. 


OCCUPYING  CLAIMANT  LAW. 

1.  A  venire  may  issue  to  the  marshal,  under 
the  Ohio  statute  of  1831,  the  same  as  to  a  sheriff, 
commanding  him  to  summon  a  jury  to  value 
the  improvements,  &c.  of  land  recovered  in  an 
action  of  ejectment.  Lessee  of  Duirn's  Heirs  v. 
Games  et  al.,  2  M'Lean's  C.  C.  R.  344. 

2.  The  court  will  not  set  aside  such  inquest, 
though  the  jurors  do  not  return  their  assessment 
under  their  seals.     Ibid. 

3.  No  ground,  because  they  assessed  no  dam- 
ages for  waste,  no  waste  appearing  to  have  been 
committed.     Ibid. 

4.  The  lessors  of  the  plaintiff  gave  notice  that 
they  would  take  the  value  of  the  land,  as  assess- 
ed, in  its  unimproved  state ;  and  the  court  directed 
the  assessment  to  be  paid  within  six  months, 
and,  in  default  thereof,  that  the  writ  of  posses- 
sion should  issue.     Ibid. 


OFFICE  AND  OFFICER. 

1.  Some  point  of  time  must  be  taken  when 
the  power  of  the  executive  over  an  officer,  not 
removable  at  his  will,  must  cease.  That  point 
of  time  must  be  when  the  constitutional  power 
of  appointment  has  been  exercised.  And  the 
power  has  been  exercised  when  the  Mst  act  re- 
quired from  the  person  possessing  the  power  has 
been  performed.  This  last  act  is  the  signature  of 
the  commission.  Marbury  v.  Madison,  1  Cranch, 
137;  1  Cond.  Rep.  268. 

2.  If  the  act  of  delivery  be  necessary  to  give 
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validity  to  the  commisssioii  of  an  officer,  it  has 
bei-n  del ive It'll ,  ulu'ii  executed,  and  •jiven  to  the 
secietaiy  of  slate,  fur  the  [luipose  of  being  sealed, 
recorded,  and  transmitted  to  the  party.     Ibid. 

3.  In  eases  of  eoniinissions  to  public  oliicers. 
the  law  orders  the  secretary  of  state  to  reconl 
them.  When,  therefore,  they  are  signed  and 
sealed,  the  order  for  their  being  recorded  is 
given ;  and  whether  inserted  in  the  book  or  not, 
they  are  recorded.     Ibid. 

4.  The  clerks  of  the  department  of  state  may 
be  called  upon  to  give  evidence  of  transactions 
in  the  department,  whieh  are  not  of  a  confiden- 
tial character.     Ibid. 

5.  The  secretary  of  state  cannot  be  called  on 
as  a  witness,  to  stale  transactions  of  a  confiden- 
tial nature,  which  have  occurred  in  his  depart- 
ment, but  he  may  be  called  upon  to  testify  to 
circumstances  not  of  that  character.     Ibid. 

6.  Where  the  heads  of  the  departments  of  the 
government  are  the  political  or  confidential  offi- 
cers of  the  e.xecutive,  merely  to  execute  the 
will  of  the  president,  or  rather  to  act  in  cases  in 
which  the  e.vecutive  possesses  a  constitutional 
or  legal  discretion,  nothing  can  be  more  perfectly 
clear  than  that  their  acts  are  only  politically 
e.xaminable.  But  when  a  specific  duty  is  en- 
joined by  law,  and  individual  rights  depend  upon 
the  performance  of  that  duty,  it  seems  equally 
clear  that  the  individual  who  considers  himself 
injured  has  a  right  to  resort  to  the  laws  of  his 
country  for  a  remedy.     Ibid. 

7.  Where  the  commission  of  a  public  officer 
has  been  made  out,  signed,  sealed,  and  is  with- 
held from  the  person  entitled  to  it,  an  action  of 
detinue  against  the  secretary  of  state,  who  with- 
holds the  commission,  is  not  the  proper  remedy. 
Ibid. 

8.  An  officer  of  the  customs,  duly  commis- 
sioned, and  acting  in  the  duties  of  his  office,  is 
presumed  to  have  taken  the  requisite  oaths. 
Ujiited  States  v.  Bachelder,  2  Gallis.  C.  C.  R.  15. 

9.  If  the  collector  appoints  and  commissions 
an  inspector,  the  approbation  of  the  secretary  of 
the  treasury  is  presumed.     Ibid. 

10.  Offices  held  at  the  pleasure  of  the  col- 
lector cease  with  his  death,  removal,  or  resigna- 
tion, unless  otherwise  provided  by  law.  United 
States  V.  Wood,  2  Gallis.  C.  C.  R.  362. 

11.  It  is  not  necessary,  in  an  indictment  for 
resisting  a  public  officer,  to  set  forth  the  parti- 
cular e.vercise  of  office  in  which  he  was  engaged, 
or  the  particular  act,  and  circumstances  of  ob- 
struction. United  States  v.  Bachelder,  2  Gallis. 
C.  C.  R.  15. 

12.  The  officers  of  the  court,  who  have  the 
custody  of  the  property  seized,  pending  the  suit, 
are  responsible  for  any  loss  or  injury  sustained 
by  want  of  due  diligence.  Burke  v.  7'revitt,  1 
Mason's  C.  C.  R.  96. 

13.  If  any  officer  of  the  revenue  seizes  goods 
without  probable  cause,  he  is  responsible  for  all 
the  losses  and  injuries,  however  occasioned.  If 
with  probable  cause,  he  is  responsible  only  for 
injuries  occasioned  by  ordinary  neglect.     Ibid. 

14.  Where  a  person  holds  an  office  during 
good  behaviour,  with  a  fi.xed  salar)",  and  certain 
fees  annexed  thereto,  the  tenure  of  the  office 


cannot  be  alteretl  without  impairing  the  obliga- 
tion of  a  contract.  Th(!  act  of  the  legislature 
of  Maine,  of  ISIH,  removing  ))iesidcnt  Allen 
from  the  presidency  of  Bowdoin  college,  and 
establishinga  dillerent  tenure  for  tin;  oliii'e,  was, 
therefore,  contrary  to  the  constitution  of  the 
United  Slates.  Allen  v.  M  'Keen,  1  Sumner's  C 
C.  R.  277. 

15.  The  President,  by  a  proper  act  of  office, 
may  remove  an  oilicer  without  appointing  an- 
other. Bowcrbank  v.  Morris,  Wallace's  C.  C.  R. 
118. 

16.  Removal  from  office  may  be  express;  that 
is,  by  notification,  by  order  of  the  President,  that 
an  officer  h;is  been  removed;  or  implied,  by  the 
appointment  of  another  person  to  the  same  office. 
But,  in  either  case,  the  removal  is  not  completely 
effected  until  notice  actually  received  by  the 
person  removed.     Ibid. 

17.  The  case  of  the  removal  from  office  is  not 
distinguished  from  other  cases  of  revocable  au- 
thority.    Ibid. 

18.  The  constitution  of  the  United  States,  art. 
2,  sec.  2,  which  declares  that  the  President 
"shall  nominate,  and  by  and  with  the  consent 
of  the  senate,  shall  appoint  ambassailors,  &c., 
and  all  other  officers  of  the  United  States,  whose 
appointments  are  not  herein  otherwise  provided 
for;  and  which  shall  be  established  by  law," 
taken  in  connection  with  the  subsequent  clause 
in  the  same  section,  which  authorizes  congress 
by  law  to  vest  the  appointment  of  such  inferior 
officers  as  they  think  proper,  in  the  President 
alone,  in  the  courts  of  law,  or  in  the  heads  of  de- 
partments :  and  with  the  third  section  of  the 
third  article,  empowering  the  President  to  "  fill 
all  vacancies  which  may  happen  during  the  re- 
cess of  the  senate,  by  granting  commissions 
which  shall  expire  at  the  end  of  the  next  ses- 
sion," is  interpreted  to  declare  that  all  offices 
under  the  federal  government,  except  in  cases 
where  the  constitution  itself  may  otherwise  pro- 
vide, shall  be  established  by  law.  United  States 
V.  Maurice  et  al.,  2  Brockenb.  C.  C.  R.  96. 

19.  An  agent  of  fortifications  is  an  officer 
whose  office  is  established  by  law.     Ibid. 

20.  The  act  of  congress,  passed  on  the  15th 
of  May,  1820,  "providing  for  the  better  organi- 
zation of  the  treasury  department,"  which  gives 
a  new  and  summary  remedy  against  officeis  of 
the  United  States,  who  have  received  public 
money  for  which  they  have  failed  to  account; 
and  against  their  sureties,  substituted  by  impli- 
cation, the  new  and  sufficient  bond  called  for  by 
that  act,  for  the  former  bond;  and  discharged 
the  sureties  to  the  original  bond,  so  far  as  re- 
spected subsequent  transactions.     Ibid. 

21.  Appointments  to  office  can  be  made  by 
the  heads  of  departments,  only  in  those  cases  in 
which  congress  have  authorized  the  same :  there- 
fore, the  appointment  of  an  agent  of  fortifica- 
tions by  the  secretary  of  war,  there  being  no  au- 
thority given  therefor  by  an  act  of  congress,  was 
irregular.     Ibid. 

22.  An  official  bond,  given  by  an  agent  of  for- 
tifications, whose  appointment  was  irregular,  but 
whose  office  is  established  by  law,  though  void 
as  a  statutory  obligationj  is  valid  as  a  contract  to 
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perform  the  duties  appertaining  to  the  office  of 
agent  of  fortifications,  and  is  binding  on  sureties. 
Contract  is  one  of  tfie  means  necessary  to  ac- 
complish the  objects  of  the  institution  of  govern- 
ment;  and  the  capacity  of  the  United  States  to 
contract  is  coextensive  with  the  duties  and 
powers  of  government.  Every  contract  which 
subserves  to  the  performance  of  a  dutj-,  may  be 
rightfully  made.     Ibid. 

23.  Where  an  appointment  to  office  is  irregular, 
is  contrary  to  the  law  and  its  policy,  this  does 
not  absolve  the  person  from  the  moral  and  legal 
obligation  to  account  for  public  money,  which 
has  been  placed  in  his  hands  in  consequence  of 
such  appointment.     Jbid. 

24.  The  act  of  congress,  passed  the  15lh  day 
of  May,  1820,  ''  to  provide  for  the  better  organi- 
zation of  the  treasury  department,"  does  not 
apply,  in  sound  construction,  to  every  commis- 
sioned officer  of  the  army  and  navy  of  the  United 
States,  to  whose  hands  public  money  may  have 
been  entrusted  ;  but  only  to  those  regularly  ap- 
pointed disbursing  officers,  who  have  given  offi- 
cial bonds,  with  sureties,  for  the  faithful  dis- 
charge of  the  duties  of  their  office.  It  does  not 
embrace  in  its  provisions  a  mere  acting  purser 
in  the  navy.  Ex  parte  Randolph,  2  Brockenb. 
C.  C.  R.  447. 

25.  A  motion  was  made  before  the  supreme 
court,  at  January  term,  1839,  for  a  rule  on  the 
district  judge  of  the  eastern  district  of  Louisiana, 
to  show  cause  why  a  mandamus  should  not  be 
issued,  requiring  him  to  restore  Duncan  N.  Hen- 
nen  to  the  oflice  qi"  clerk  of  the  district  court. 
The  petition  stated  the  appointment  of  the  re- 
lator to  the  office  of  clerk  of  the  district  court, 
in  1834 ;  the  full  and  complete  performance  of 
the  duties  of  the  office  until  May,  1837 ;  the  ac- 
knowledgment of  the  fidelity  and  capacity  with 
which  the  duties  of  the  office  had  been  per- 
formed, stated  in  writing  by  the  district  judge  ; 
and  the  appointment  of  another  person  to  the 
office  from  personal  motives,  and  the  influence 
of  friendship,  and  a  knowledge  of  the  capacity 
of  the  person  appointed  to  perform  the  duties  of 
the  office.  The  petition  also  stated  the  perform- 
ance of  the  duties  of  clerk  of  the  circuit  court 
of  the  eastern  district  of  Louisiana,  under  the 
appointment  of  clerk  of  the  district  court,  and 
the  offer  to  perform  those  duties  after  the  asserted 
removal  from  the  office  of  clerk  of  the  district 
court :  and  that  the  judges  of  the  circuit  court 
being  divided  in  opinion  as  to  his  right  to  exe- 
cute the  duties  of  clerk  of  the  circuit  court,  the 
business  of  the  circuit  court  had  been  suspended. 
The  supreme  court  held :  that  the  appointment 
of  clerks  of  the  courts  properly  belongs  to  the 
courts  of  law;  and  a  clerkship  of  the  court  is 
one  of  those  offices  contemplated  by  the  consti- 
tution, giving  to  congress  the  power  to  vest  the 
appointment  of  inferior  officers  as  they  might 
think  proper.  The  appointing  power  designated 
by  the  constitution  in  the  latter  part  of  the  se- 
cond article  of  the  constitution,  was  no  doubt  in- 
tended to  be  exercised  by  the  department  of  the 
government  to  which  the  officer  to  be  appointed 
most  appropriately  belongs.  Ex  parte  Duncan 
N.  Hennen,  13  Peters,  230. 

27* 


26.  It  cannot  be  admitted  that  it  was  the  in- 
tention of  the  constitution  that  those  offices 
which  are  denominated  inferior  offices  should  ba 
held  during  life.  In  the  absence  of  all  constitu- 
tional or  statutory  provision,  as  to  the  removal  of 
such  officers,  it  would  seem  to  be  a  sound  and 
necessary  rule  to  consider  the  power  of  removal 
as  incident  to  the  power  of  appointment.     Ibid. 

27.  The  tenure  of  ancient  common  law  offices, 
and  the  rules  and  principles  by  which  they  are 
governed,  have  no  application  to  the  office  of  the 
clerk  of  a  district  court  of  the  United  States. 
The  tenure,  in  those  cases,  depends,  in  a  great 
measure,  on  ancient  usage.  But  in  the  United 
States  there  is  no  ancient  usage  which  can  apply 
to  and  govern  the  tenure  of  offices  created  by 
the  constitution  and  laws.  They  are  of  recent 
origin,  and  must  depend  entirely  on  a  just  con- 
struction of  our  constitution  and  laws;  and  the 
like  doctrine  is  held  in  England  where  the  office 
is  not  an  ancient  common  law  office,  but  of 
modern  origin,  under  some  act  of  parliament. 
In  such  a  case  the  tenure  of  the  office  is  deter- 
mined by  the  meaning  and  intention  of  the  sta- 
tute.    Ibid. 

28.  The  law,  giving  to  the  district  courts  the 
power  of  appointing  their  own  clerks,  does  not 
prescribe  any  form  in  which  it  shall  be  done. 
The  power  vested  in  the  court  is  a  continuing 
power;  and  the  mere  appointment  of  a  succes- 
sor would,  per  se,  be  a  removal  of  the  prior  in- 
cumbent, so  far  at  least  as  his  rights  were  con- 
cerned.    Ibid. 

29.  The  supreme  court  can  have  no  control 
over  the  appointment  or  removal  of  a  cleik  of 
the  district  court;  nor  can  it  entertain  any  in- 
quiry, as  to  the  grounds  of  the  removal.  If  the 
judge  is  chargeable  with  any  abuse  of  his  power, 
the  supreme  court  is  not  the  tribunal  to  which 
he  is  answerable.     Ibid. 

30.  The  act  of  appointment  to  office  by  the 
President,  and  issuing  the  commission  to  the  per- 
son appointed,  are  not  one  and  the  same  thing. 
Congress  may,  by  law,  authorize  and  direct  the 
President  to  commission  officers  who  have  not 
been  appointed  by  him.  Marbury  \ .  Madison, 
1  Cranch,  137;  1  Cond.  Rep.  268. 

31.  In  the  case  of  an  appointment  to  office  by 
the  President,  by  and  with  the  consent  of  the 
senate,  the  commission  and  the  appointment 
seem  inseparable;  still  the  commission  is  not 
necessarily  the  appointment,  although  conclusive 
evidence  of  it.     Ibid. 

32.  The  power  of  the  President  over  an  offi- 
cer, not  removable  at  his  will,  ceases  when  the 
constitutional  power  of  appointment  has  been 
exercised,  by  the  last  act  required  from  the 
President,  the  signature  of  the  commission. 
Ibid. 

33.  Where  an  officer  is  removable  at  will,  by 
the  President,  a  new  appointment  may  be  im- 
mediately made,  and  the  rights  of  the  officer 
superseded  and  terminated.     Ibid. 

34.  But  if  the  officer  is  not  removable  by  the 
President,  the  rights  acquired  by  him  by  the  ap- 
pointment, are  not  resumable  by  the  President. 
Ibid. 

35.  An  inspector  is  an  officer  of  the  customs, 
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the  obstruction  of  which  is  an  offence  within  the 
71st  section  of  the  act  of  1799,  ch.  128.  United 
Stales  V.  Sears,  1  Gallis.  C.  C.  R.  215. 

36.  A  magistrate,  who  is  lonnci  acting  in  that 
capacity,  must  be  presumed  to  have  taken  tlie 
oath  of  otHce.  Ex  parte  Bollman  ct  al.,  4  Cranch, 
75;  2  CoMil.  Rep.  33. 

37.  Ill  an  action  by  the  olTicers  of  a  revenue 
cutter  for  their  proportion  of  a  forfeiture,  the 
plaintitTs  need  not  produce  their  commission.  It 
is  sutHcient  for  them  to  prove  that  tliey  acted  as 
officers.  Sawyer  ct  al.  v.  Steel,  3  Wash.  C.  C.  R. 
464. 

38.  The  acknowledgment  of  a  deed  before  a 
person  who  styles  himself  a  justice  of  the  court 
of  common  pleas,  is  prima  facie  evitience  that 
he  was  such;  and  it  is  not  nece.'jsary  to  produce 
his  commission,  until  some  evidence  is  given  to 
render  the  fact  questionable.  Willink  v.  Miles, 
Peters'  C.  C.  R.  188. 

39.  The  commission  of  a  justice  of  the  peace 
is  conclusive  evidence  to  prove  him  such.  Les- 
see of  Talbot  v.  Simpson,  Peters'  C.  C.  R.  429. 

40.  On  an  indictment  for  resisting  an  inspec- 
tor of  the  customs,  when  on  his  duties,  a  war- 
rant from  the  surveyor  appointing  him  to  office, 
is  not  evidence  of  a  legal  appointment;  as  the 
collector  of  the  customs  has  alone  authority  to 
appoint  such  an  officer.  United  Slates  v.  Philips, 
4  Day's  Rep.  469. 

41.  A  surveyor  of  the  port  may  lawfully  ap- 
point assistants;  and  it  is  a  penal  offence  to  re- 
sist them  in  the  execution  of  the  duties  of  their 
office.     Ibid. 

42.  A  civil  officer  has  a  right  at  any  time  to 
resiirn.  United  States  v.  Wright,  1  M'Lean's  C. 
C.  R.  509. 

43.  Every  public  officer  is  required  to  perform 
all  duties,  which  are  strictly  official,  although 
they  may  be  required  by  laws  passed  after  he 
comes  into  offic«,  and  may  be  cumulative  upon 
his  original  duties,  and  although  his  compensa- 
tion therefor  be  wholly  inadequate.  In  such  a 
case,  he  must  look  to  the  bounty  of  congress  for 
an  additional  reward.  Andrews  v.  United  States, 
2  Story's  C.  C.  R.  202. 

44.  Where  an  officer  is  sued  for  any  official 
misfeasance,  the  plaintiff  can  recover  only  his 
actual  loss  arising  therefrom.  Pierce  v.  Strick- 
land, 2  Story's  C.  C.  R.  292. 

45.  Where  a  particular  authority  is  confided 
in  a  public  officer,  to  be  exercised  in  his  discre- 
tion upon  an  examination  of  facts  of  which  he 
is  the  appropriate  judge,  his  decision  upon  those 
facts  is.  in  the  absence  of  any  controlling  provi- 
sion, absolutely  conclusive.  Allen  v.  Blunt,  3 
Story's  C.  C.  R.  740. 


OFFICES  HELD  UNDER  THE  UNITED 
STATES. 

Taxes  for  state  purposes  cannot  be  imposed 
on  the  salaries  or  fees  allowed  by  the  laws  of 
the  United  States  to  officers  in  the  service  of  the 
United  States.  Dobbins  v.  The  Commissioners  of 
Erie  County,  15  Peters,  435. 


OFFICIAL  BONDS. 

1.  The  condition  of  an  official  bo-id,  that  the 
officer  who  gives  it,  shall  ■' well  and  truly"  exe- 
cute the  duties  of  his  office,  includes  not  only 
honesty,  but  reasonable  skill  and  diligence.  If 
the  duties  are  performed  negligently  and  unskil- 
fully ;  if  they  are  violatcil  fiorn  want  of  capacity 
or  want  of  care;  they  can  never  be  said  to  have 
been  "  well  and  truly  executed."  Minor  et  al. 
V.  The  Mcclianics''  Bank  of  Alexandria,  3  Pe- 
ters, 69. 

2.  No  act  or  vote  of  the  board  of  directors  of 
a  bank,  in  violation  of  their  own  duties,  and  in 
fraud  of  the  rights  and  interests  of  the  stock- 
holders of  the  bank,  will  justify  the  cashier  of 
the  bank  in  acts  which  are  in  violation  of  the 
stipulation  in  his  official  bond,  "  well  and  truly  " 
to  execute  the  duties  of  his  office.  Acts  done 
by  a  cashier,  under  authority  of  such  a  vote,  or 
of  a  usage  permitted  by  the  director.s.  in  viola- 
tion of  the  trusts  assumed  by  them,  are  on  the 
responsibility  of  the  cashier  and  of  his  sureties. 
Ibid.  71. 

3.  The  official  bond  of  the  cashier,  must  be 
construed  to  cover  all  defaults  in  duty,  which 
are  annexed  to  the  office,  from  time  to  time,  by 
those  who  are  authorized  to  control  the  affairs 
of  the  bank ;  and  the  sureties  in  the  bond  are 
presumed  to  enter  into  a  contract,  with  reference 
to  the  rights  and  authorities  of  the  president 
and  directors,  under  the  charter  and  by-laws. 
Ibid.  73. 

4.  The  claim  of  the  ignited  States  upon  an  of- 
ficial bond,  and  ujwn  all  parties  thereto,  is  not 
released  by  the  laches  of  the  officer,  to  whom 
the  assertion  of  this  claim  is  intrusted  by  law. 
Such  laches  have  no  effect,  whatsoever,  on  the 
rights  of  the  United  States,  as  well  against  the 
sureties,  as  the  principal  in  the  bond.  I>ox  v. 
The  Postmaster-General,  1  Peters,  325. 

5.  A  and  B  consented  to  become  sureties  in 
an  official  bond.  A  printed  paper  in  the  usual 
form,  prepared  for  official  bonds,  was  signed  by 
them.  At  the  time  A  and  B  signed  it.  all  those 
parts  which  are  u.«ually  written,  including  the 
names  of  the  obligors,  &c.  were  blank,  and  C, 
the  principal,  had  not  signed  it.  A  and  B  signed 
it  with  a  perfect  knowledge  of  the  purpose  for 
which  it  was  designed,  but  the  blanks  were  af- 
terwards filled  up  in  their  absence,  and  without 
any  express  authority  from  the  sureties,  and  the 
bond  was  accepted  by  the  proper  authorities  of 
the  United  Stales,  as  the  official  bond  of  C,  with 
A  and  B  as  his  sureties.  Held,  that  the  bond 
was  not  obligatory  on  A  and  B.  United  States  v. 
Nelson  cV  Myers,  2  Brockenb.  C.  C.  R.  64. 

6.  The  duty  of  the  government  to  secure  its 
debts,  necessarily  infers  the  means  of  securing 
them,  and  sureties  may  therefore  be  required  to 
the  bond  given  by  the  debtor.  United  States  v. 
Maurice  et  al,  2  Brockenb.  C.  C.  R.  97. 

7.  The  act  of  congress,  passed  15th  May,  1820, 
"providing  for  the  better  organization  of  the 
treasury  department,"  which  gives  a  new  and 
summary  remedy  against  officers  of  the  United 
States,  who  have  received  public  money  for 
which  they  have  failed  to  account,  and  against 
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their  sureties,  substituted,  by  implication,  the 
new  and  sufficient  bond  called  for  by  that  act, 
for  the  former  bond  ;  and  discharged  the  sure- 
ties to  the  original  bond  so  far  as  respected  sub- 
sequent transactions.     Ibid. 

8.  An  official  bond  given  by  an  agent  of  forti- 
fications, whose  appointment  was  irregular,  but 
whose  office  is  established  by  law  ;  though  void 
as  a  statutory  obligation,  is  valid  as  a  contract  to 
perform  the  duties  of  the  office  of  agent  of  forti- 
fications; and  is  binding  on  his  sureties.     Ibid. 

9.  It  is  not  essential  to  the  validity  of  a  con- 
tract between  an  individual  and  an  officer  of  the 
government,  that  it  should  express  the  circum- 
stances under  which  it  was  made,  so  precisely 
and  distinctly  as  to  show  the  motives  which  in- 
duced it,  or  the  objects  to  be  effected  by  it. 
These  are  matters  of  evidence.     Ibid. 

10.  Where  a  collector  of  the  revenue  at  a  port, 
had  given  bond,  with  sureties,  in  the  penalty  of 
ten  thousand  dollars,  for  the  faithful  discharge 
of  his  official  duties,  and  being  largely  indebted 
to  the  United  States,  had  made  a  deed  of  his  pro- 
pel ty  for  their  benefit,  but  previous  thereto  had 
transferred  ten  thousand  dollars  to  his  sureties, 
and  directed  them  to  apply  that  money  to  their 
exoneration,  and  the  sureties  did  accordingly 
apply  it,  by  paying  it  into  the  treasury,  and  re- 
ceiving from  the  treasury  their  obligation,  with- 
out any  knowledge  by  the  treasury,  that  the 
money  so  paid  had  been  so  transferred  by  the 
collector  to  his  sureties;  it  was  held,  that  by  ap- 
plying the  money  to  the  extinguishment  of  the 
bond,  the  suretie^vere  discharged.  United  States 
V.  Cochran,  2  Brockenb.  C.  C.  R.  274. 

11.  If  a  marshal,  before  the  date  of  his  offi- 
cial bond,  receive,  upon  an  execution,  money  due 
to  the  United  States,  with  orders  from  the  comp- 
troller to  pay  it  into  the  Bank  of  the  United 
States,  which  he  neglects  to  do ;  the  sureties  in 
his  official  bond,  executed  afterwards,  are  not 
liable  therefor  upon  the  bond,  although  the 
money  remain  in  the  marshal's  hands  after  the 
execution  of  the  bond.  United  States  v.  Gtles  et 
al,  9  Cranch,  212;  3  Cond.  Rep.  377. 

12.  A  bond  was  given  by  the  agent  of  an  un- 
incorporated joint  stock  company  to  the  direc- 
tors for  the  time  being,  for  the  faithful  perform- 
ance of  his  duties,  &c.;  the  directors  were  ap- 
pointed annually,  and  changed  before  a  breach 
of  the  condition  of  the  bond  ;  the  agent  and  his 
sureties  are  liable,  in  an  action  brought  by  the 
obligees  after  they  had  ceased  to  be  directors. 
Anderson  v.  Longden,  1  Wheat.  85;  3  Cond.  Rep. 
496. 

13.  The  official  bond,  given  by  a  receiver  of 
public  moneys,  does  not  extinguish  the  simple 
contract  debt  arising  from  a  balance  of  account 
due  from  him  to  the  United  States;  such  bond  is 
not  given  for  the  balance  due  ;  it  is  a  collateral 
security  for  the  faithful  performance  of  the  offi- 
cial duties  of  the  officer;  and  an  action  may  be 
brought  for  the  recovery  of  the  balance  on  the 
account,  and  an  action  of  debt  on  the  official 
bond  to  recover  the  penalty  from  the  securities. 
Walton  V.  The  United  States,  9  Wheat.  6.51  ;  5 
Cond.  Rep.  717. 

14.  Where  a  bond  was  given,  conditioned  for 


the  faithful  performance  of  the  duties  of  the 
office  of  deputy  collector  of  direct  taxes,  under 
an  appointment  for  eight  townships,  designated 
by  name,  and  the  instrument  of  appointment 
specially  referred  to,  was  afterwards  altered  by 
the  collector  and  his  deputy,  but  without  the 
consent  of  his  sureties,  so  as  to  embrace  another 
township:  Held,  that  the  surety  was  not  respon- 
sible for  money  subsequently  collected  by  the 
principal,  and  which  he  failed  to  pay  over  to  the 
oblicee.  Miller  v.  Stewart,  9  Wheat.  680;  5 
Cond.  Rep.  727. 

15.  A  bond  given  on  the  4th  of  December, 
1813,  for  the  faithful  discharge  of  the  duties 
of  his  office,  by  a  collector  of  direct  taxes  and 
internal  duties,  who  had  been  appointed  (under 
the  act  of  July  22d.  1813,  ch.  544.)  by  the  Presi- 
dent on  the  11th  of  November.  1813,  to  hold  his 
office  until  the  end  of  the  next  session  of  the 
senate  and  no  longer,  and  was  reappointed  to  the 
same  oflice,  January  24th,  1814,  by  the  Presi- 
dent, by  and  with  the  advice  and  consent  of  the 
senate,  to  hold  his  office  during  the  pleasure  of 
the  President  for  the  time  being;  is  restricted, 
as  to  the  liability  of  the  sureties,  to  the  duties 
and  obligations  created  and  imposed  by  the  col- 
lection acts  passed  antecedent  to  the  date  of  the 
bond.  Unitml  States  v.  Kirkpatrick  et  al,  9 
Wheat.  720 ;  5  Cond.  Rep.  733. 

16.  The  second  commission  under  an  appoint- 
ment made  by  the  President,  by  and  with  the 
advice  and  consent  of  the  senate,  and  the  ac- 
ceptance of  the  commission  under  it  by  the  col- 
lector, was  a  virtual  superseding  and  surrender 
of  the  first  commission,  and  the  liability  of  the 
sureties  did  not  extend  beyond  the  period  of  the 
first  commission.     Ibid. 

17.  In  general,  laches  are  not  imputable  to 
the  government ;  and  where  the  laws  require 
quarterly  or  other  periodical  accounts  and  settle- 
ments, a  mere  omission  to  bring  a  suit,  upon  the 
neglect  of  the  officer  or  agent  to  account,  will 
not  discharge  the  sureties  in  the  official  bond. 
Ibid. 

18.  A.  W.  M'G.  gave  a  bond  to  the  Bank  of 
the  United  States,  with  sureties,  conditioned  for 
the  faithful  performance  of  the  duties  of  the 
office  of  cashier  of  one  of  the  offices  of  discount 
and  deposit,  during  the  term  he  should  hold  that 
office.  Th^  president  and  directors  of  the  bank 
having  discovered  that  he  had  been  guilty  of  a 
gross  breach  of  trust,  passed  a  re.solulion  at  Phi- 
ladelphia, on  the  27lh  of  October,  1820,  "  that 
A.  W.  M'G.,  cashier,  &c.,  be,  and  he  is  hereby 
suspended  from  office,  till  the  further  pleasure 
of  the  board  be  known  :"  and  another  resolu- 
tion was  passed,  "  that  the  president  of  the  office 
at  Middletown,  be  authorized  and  requested  to 
receive  into  his  care,  from  A.  W.  M'G.,  the 
cashier,  the  cash,  bills  discounted,  books,  papers, 
and  other  property,  in  said  office,  and  to  take 
such  measures  for  having  the  duties  of  cashier 
discharged,  as  he  may  deem  expedient."  These 
resolutions  were  immediately  transmitted  by 
mail  to  the  president  of  the  office  at  Middle- 
town,  who  received  them  on  the  morning  of 
Sunday,  the  29th  of  same  month ;  but  did  not 
communicate  them  to  the  cashier,  nor  carry  them 
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into  eflect,  until  the  afternoon  of  the  30th,  be- 
tween four  and  five  o'clock.  Held,  that  the 
eurelies  coiitimied  liable  for  his  defauhs  until 
that  time.  M-GiU  v.  The  Bank  of  the  United 
States,  12  Wheat.  511  ;  6  Coiid.  Kep.  617. 

ly.  On  such  a  bond,  the  recovery  against 
sureties  is  innited  to  the  penalty.     Ibid. 

20.  Partial  payments  having  been  made  by 
the  sureties,  (subject  to  all  questions,)  the  ap- 
plication of  the  payments  was  made  by  deduct- 
ing them  from  the  penalty  of  the  bond,  and 
allowing  interest  on  the  balance  thus  resulting 
from  the  commencement  of  the  suit ;  there 
having  been  no  previous  demand  of  the  penalty, 
or  acknowledgment  that  the  whole  was  due ; 
but  no  interest  wa:s  allowed  on  the  payments. 
Ibid. 

21.  Where  a  battalion  quartermaster  gave  a 
bond  to  the  United  States,  conditioned  -'to  ex- 
pend laithfully  all  public  moneys,  and  to  account 
for  all  public  property;"  it  was  held,  that  he 
was  bound  to  account,  not  with  the  quarter- 
master-general, but  with  the  treasury  depart- 
ment, and  that  this  obligation  e.\tended  to  public 
money  as  well  as  public  property,  and  to  money 
expended  by  him  while  acting  as  deputy  of  the 
quartermaster-general ;  and  a  claim  for  a  credit 
which  had  never  been  presented  at  the  treasury, 
was  rejected.  United  States  v.  Lent  et  al,  Paine's 
C.  C.  R.  417. 

22.  The  provisions  of  the  second  section  of 
the  act  of  3d  March,  1797,  as  to  the  admission, 
in  evidence,  of  authenticated  copies  of  bonds, 
contracts,  and  other  papers,  is  not  restricted  to 
cases  where  suits  are  commenced,  under  the 
authority  given  by  the  first  section  of  the  act, 
but  applies  to  all  cases  where  the  evidence  is 
required.     Ibid. 

23.  Where,  after  the  breach  of  the  condition 
of  a  bond,  given  by  a  collector  of  the  revenue, 
the  officers  of  the  government  take  new  bonds 
from  the  principal,  without  the  knowledge  or 
consent  of  the  surety,  enlarging  the  period  of 
payment,  the  surety  in  the  first  bond  is  thereby 
discharged.  United  States  v.  Adm'rs  of  Hilles.as, 
3  Wash.  C.  C.  R.  70.  •  =    > 

24.  A  bond  given  by  a  collector  of  the  internal 
revenue,  with  sureties,  conditioned  that  the  col- 
lector had  accounted  and  would  account  for  all 
taxes  collected  or  to  be  collected,  is  not  obliga- 
tory on  the  sureties  as  to  collections  previously 
made;  and  a  perpetual  injunction  was  granted 
against  proceedings  on  such  bond,  except  for  the 
sums  received  by  the  collector  after  its  execu- 
tion. Armstrong  et  al.  v.  United  States,  Peters' 
C.  C.  R.  46.  ' 

2j.  A  statutory  bond  ought  to  conform,  in  sub- 
stance at  least,  to  the  requisitions  of  the  statute, 
and  if  it  go  beyond  the  law  it  is  void,  at  least  so 
far  as  it  does  go  beyond  those  requisitions.  Jbid. 

26.  Where  the  manager  of  a  lottery  drawn  in 
pursuance  of  an  ordinance  of  the  corporation  of 
VVashington  gave  a  bond  to  the  corporation,  con- 
ditioned truly  and  impartially  to  execute  the 
duty  vested  in  him  by  the  ordinance  :  Held,  that 
the  person  entitled  to  a  prize  ticket  had  no  right 
to  bring  a  suit  for  the  prize  against  the  manager, 
upon  his  bond,  in  the  name  of  the  corporation;  I 


without  its  consent.     Corporation  of  Washington 
v.  Young,  10  Wheat.  406;  6  Cond.  Rep.  163. 

27.  In  a  suit  brought  by  the  president,  direct- 
ors, and  company  of  the  Bank  of  the  United 
States,  ujK)!!  a  bund  given  to  the  bank,  to  .secure 
the  faithful  performance  of  the  official  duties  of 
one  of  its  cashiers,  evidence  of  the  execution  of 
the  bond,  ami  of  its  a])proval  by  the  board  of 
directors,  (according  to  the  rules  and  regulations 
contained  in  the  charter  of  the  bank)  fs  admis- 
sible, notwithstanding  there  was  no  record  of 
such  approval;  and  the  plaintiff  may  prove  the 
I'act  of  such  approval  by  the  board,  by  presump- 
tive evidence,  in  the  same  manner  as  such  fact 
might  be  proved  in  the  case  of  private  persons, 
not  acting  as  a  corporation,  or  as  the  agents  of  a 
corporation.  Bank  of  the  United  Stales  v.  Dand- 
ridge,  12  Wheat.  64;  6  Cond.  Rep.  440. 

28.  Where,  in  such  a  case,  the  cashier  is  duly 
appointed,  and  permitted  to  act  in  his  office  lor 
a  long  time,  under  the  sanction  of  the  directors, 
it  is  not  necessary  that  his  official  bond  should 
be  accepted  by  the  board  of  directors  as  satis- 
factory, according  to  the  terms  of  the  charter,  in 
order  to  enable  him  to  enter  legally  on  the  duties 
of  his  office,  or  to  make  his  sureties  responsible 
for  the  non-performance  of  those  duties.  The 
charier  and  the  by-laws  are  to  be  considered, 
in  this  respect,  as  directory  to  the  board,  and  not 
as  conditions  precedent.     Ibid. 

29.  A  bond  executed  by  a  public  officer,  for 
the  due  performance  of  his  official  duties  in  the 
disbursement  of  public  money,  is  to  be  governed 
by  the  laws  of  the  United  States  as  they  operate 
in  the  District  of  Columbia  :  the  accounts  of  the 
officer  being  required  to  be  settled  at  the  trea- 
sury department.  Duncan's  Heirs  v.  United  States, 
7  Peters,  435. 

30.  In  the  case  of  the  United  Slates  v.  Tingey, 
5  Peters,  115,  it  was  held,  that  the  United  Stales, 
being  a  body  politic,  as  an  incident  to  their  ge- 
neral right  of  sovereignly,  have  a  capacity  to 
enter  into  contracts,  and  take  bonds  in  cases 
within  the  sphere  of  their  constitutional  powers, 
and  appropriate  to  the  just  exercise  at  those 
powers,  through  the  instrumentality  of  the  proper 
department  to  which  those  powers  are  confided, 
whenever  such  contracts  or  bonds  are  not  pro- 
hibited by  law ;  although  the  making  of  such 
contracts,  or  taking  such  bonds,  may  not  have 
been  prescribed  by  any  pre-existing  legislative 
act.  From  the  doctrine  here  staled,  the  supreme 
court  have  not  the  slightest  inclination  to  depart; 
on  the  contrary,  from  further  reflection,  they  are 
satisfied  that  it  is  founded  upon  the  soutidest 
principles  of  law,  and  the  just  interpretation  of 
the  constitution.  United  States  v.  Bradley.  10 
Peters,  343. 

31.  The  act  of  congress  of  1816  no  where  de- 
clared, that  all  other  bonds  not  taken  in  the  pre- 
scribed form  shall  be  utterly  void;  nor  does 
such  an  implication  arise  from  any  of  the  terms 
contained  in  the  act,  or  from  any  principles  of 
public  policy  which  it  is  designed  to  promote. 
A  bond  may,  by  mutual  mistake  or  accident,  and 
wholly  without  design,  be  taken  in  a  form  not 
prescribed  by  the  act.  It  would  be  a  very  mis- 
chievous interpretation  of  the  act  to  suppose, 
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that  under  such  circumstances  it  was  the  intend- 
ment of  the  act  that  the  bond  should  be  utterly 
void.  Nothing  but  very  strong  and  express  lan- 
guage should  induce  a  court  of  justice  to  adopt 
such  an  interpretatien.  Where  the  act  speaks 
out,  it  would  be  the  duty  of  the  court  to  foll-ow 
it ;  where  it  is  silent,  it  is  a  sufficient  compliance 
with  the  policy  of  the  act  to  declare  the  bond 
void,  as  to  any  conditions  which  are  imposed 
upon  a  party  beyond  what  the  law  requires. 
This  is  not  only  the  dictate  of  the  common  law. 
but  of  common  sense.     Ibid. 

32.  The  discharge,  by  the  secretary  of  the 
treasury,  of  the  principal  in  a  bond  to  the  United 
States,  who  is  imprisoned  under  a  ca.  sa.  issued 
against  him,  and  who  has  assigned  all  his  pro- 
perty for  the  use  of  the  United  States,  does  not 
impair  or  affect  the  rights  of  the  United  States 
to  proceed  against  sureties  for  the  amount  due 
upon  the  judgment  and  unpaid.  United  States  v. 
Stansbury  et  a/.,  1  Peters,  575. 

33.  The  claim  of  the  United  States  upon  an 
official  bond,  and  upf)n  all  parties  thereto,  is  not 
released  by  the  laches  of  the  officer  to  whom 
the  assertion  of  this  claim  is  entrusted  by  law. 
Such  laches  have  no  effect  whatsoever  on  the 
rights  of  the  United  States,  as  weJl  against  the 
sureties,  as  the  principal  in  the  bond.  Dox  v. 
7'he  Postmaster-General,  1  Peters,  318. 

34.  The  plaintiffs  in  error  were  sureties  in  an 
official  bond  ;  and  it  was  perfectly  clear,  as  to 
them,  a  judgment  could  be  rendered  beyond  the 
penalty,  to  be  discharged  on  payment  of  what  is 
due,  which  of  course  can  only  be  where  it  is  less 
than  the  penalty.  The  statute  expressly  re- 
quires that  the  surveyors  of  the  public  lands 
shall  give  bond  for  the  faithful  disbursement  of 
public  money,  and  in  this  bond  the  words  which 
relate  to  disbursement  are  omitted,  and  the  only 
words  inserted  are,  "that  he  shall  faithfully  dis- 
charge the  duties  of  his  office."  The  supreme 
court  feel  no  difficulty  in  maintaining,  that  where 
the  conditions  are  cumulative,  the  omission  of 
one  condition  cannot  invalidate  the  bond  so  far 
as  the  other  operates  to  bind  the  party.  Farrar 
^-  Brown  v.  The  United  States,  5  Peters,  373. 

35.  Where  the  United  States  instituted  an  ac- 
tion for  the  recovery  of  a  sum  of  money  on  a 
bond  given  with  sureties  by  a  purser  in  the  navy, 
and  the  defendants,  in  substance,  pleaded  that 
the  bond,  with  the  condition  thereto,  was  variant 
from  that  prescribed  by  law,  and  was  under 
colour  of  office  extorted  from  the  obligor  and  his 
suretie-s,  contrary  to  the  statute,  by  the  then  sec- 
retary of  the  navy,  as  the  condition  of  the  pur- 
ser's remaining  in  office,  and  receiving  its  emolu- 
ments, and  the  United  States  demurred  to  this 
plea;  it  was  held,  that  the  plea  constituted  a 
good  bar  to  the  action.  United  States  v.  Tingey, 
5  Peters,  115. 

36.  No  officer  of  the  government  has  a  right, 
by  colour  of  his  office,  to  require  from  any  sub- 
ordinate officer,  as  a  condition  of  his  holding  his 
office,  that  he  should  e.xecute  a  bond  with  a  con- 
dition different  from  that  prescribed  by  law. 
That  would  be,  not  to  execute,  but  to  supersede 
the  requisites  of  the  law.  It  would  be  very  dif- 
Cerent  where  such  a  bond  was,  by  mistake  or 


otherwise,  voluntarily  substituted  by  the  parties 
for  the  statute  bond,  without  any  coercion  or  ex- 
tortion by  colour  of  office..     Ibid. 

37.  A  bond  was  given  by  the  navy  agent  at 
New  Orleans  and  his  sureties,  to  the  United 
States,  conditioned  that  he  should  faithfully  ac- 
count for  all  public  moneys  received  by  him,  &c. 
The  sureties  to  the  bond  having  been  sued  on 
the  same  after  his  insolvency  and  decease, 
claimed  that  the  United  States  were  bound  to 
divide  their  action,  and  take  judgment  against 
each  surety  for  his  proportion  of  the  sum  due, 
according  to  the  law  of  Louisiana  j  considering 
it  a  contract  made  there,  and  to  be  governed  in 
this  respect  by  the  law  of  that  slate.  Held,  that 
the  liability  of  the  sureties  must  be  governed  by 
the  rules  of  the  common  law;  the  accounta- 
bility of  the  principal  being  at  the  city  of  Wash- 
ington, to  the  treasury  of  the  United  States;  and 
the  bond  being  joint  and  several,  each  is  bound 
for  the  whole  :  and  that  the  contribution  between 
the  sureties  is  a  matter  with  which  the  United 
States  have  no  concern.  Cox  if  Dick  v.  Tke 
United  States,  6  Peters,  172. 

38.  The  reception  and  detention  of  an  official 
bond,  by  the  postmaster-general,  for  a  consider- 
able time,  without  objection,  is  sufficient  evi- 
dence of  its  acceptance.  United  States  v.  Nor- 
vell,  Gilpin's  D.  C.  R.  120. 

39.  The  postmaster-general  has  a  right  to  re- 
quire a  bond  from  a  deputy  postmaster,  for  the 
faithful  performance  of  the  duties  of  his  office, 
although  such  bond  is  iTOt  expressly  required  by 
law.  Postmaster-General  v.  Rice,  Gilpin's  D.  C. 
R.  561. 

40.  A  bond  given  by  a  paymaster  to  execute 
the  duties  of  his  office  faithfully,  the  condition 
of  which  did  not,  in  the  very  terms,  conform  to 
the  law  of  the  United  States,  but  which  required 
no  duties  to  be  performed,  which  were  not  in 
conformity  with  the  duties  of  his  office,  is  valid. 
United  States  v.  Bradley,  10  Peters,  343. 

41.  The  sureties  in  the  bond  of  a  contractor, 
civen  to  secure  the  performance  of  a  contract 
for  the  supply  of  rations  for  the  troops  of  the 
United  States,  are  not  responsible  for  any  balance 
in  the  hands  of  the  contractor,  at  the  expiration 
of  the  contract,  or  advances  macfe  to  him,  not 
on  account  of  'that  particular  contract  exclu- 
sively, but  on  account  of  that  and  other  con- 
tracts, as  a  common  fund  for  supplies,  where  ac- 
counts of  the  supplies,  the  expenditures  and  the 
funds,  had  all  been,  throughout,  blended  indis- 
criminately by  both  parties,  and  no  separate  por- 
tion had  been  designated,  or  set  apart  for  the 
contract  of  1818.     United  States  v.  Orr's  Adm% 

10  Peters,  399.  •      -      u    i,      ,    i      m 

42.  To  say  that  the  sureties  in  the  bond  should 
be  liable  for  the  whole  balance,  would  be  to  say, 
that  they  should  be  liable  for  advances  made 
under  any  other  contracts;  and  if  not  liable  for 
the  whole,  the  very  case  supposed  in  the  in- 
struction, precludes  the  possibility  of  any  legal 
separation  of  the  items  of  the  balance.  i.acti 
and  all  of  them  are  blended,  per  my  et  per  tout, 
as  a  common  fund.  The  case  indeed,  in  the 
principles  which  must  govern  it,  ranges  itself 
under  that  large  class  of  cases,  where  a  party, 
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bound  for  the  fiilelity  of  a  clerk  or  otiier  aj^eiit 
of  A,  as  keeper  of  liis  moiM^y  or  aceoniits,  is 
held  not  liable  for  acts  done  as  the  keeper  of  the 
money  or  aeconnts  of  A  and  B.  And  in  the  pre- 
sent snit  there  is  no  difference  in  point  of  law, 
between  the  liability  of  the  principal  and  that 
of  the  sureties  upon  the  bond.  It  is  the  same 
contract,  as  to  both;  and  bimls  both  or  neither. 
The  United  States  are  not,  however,  without 
remedy;  for  there  can  be  no  doubt,  that  an  ac- 
tion in  another  form  would  lie  ajiainst  the  con- 
tractor for  any  balance,  however  received,  which 
remanied  unexpended  in  his  hands  after  the  ter- 
mination of  the  service  for  which  the  advances 
were  made.     Ibid. 

43.  A  bond  voluntarily  given  to  the  United 
States,  and  not  prescribed  by  law,  is  a  valid  in- 
strument upon  the  parties  to  it,  in  point  of  law. 
The  United  States  have,  in  their  political  capa- 
city, a  right  to  enter  into  a  contract,  or  to  take  a 
bond  in  cases  not  previously  provided  by  law. 
It  is  an  incident  to  the  general  right  of  sove- 
reignty; and  the  United  States  being  a  body 
politic,  may,  within  the  sphere  of  the  constitu- 
tional powers  confided  to  it.  and  through  the  in- 
strumentality of  the  proper  department  to  which 
those  powers  are  confided,  enter  into  contracts 
not  prohibited  by  law,  and  appropriate  to  the 
just  exercise  of  those  powers.  To  adopt  a  dif- 
ferent principle,  would  be  to  deny  the  ordinary 
rights  of  sovereignty,  not  merely  to  the  general 
government,  but  even  to  the  state  governments, 
within  the  proper  sphere  of  their  own  powers ; 
unless  brought  into  operation  by  express  legisla- 
tion. A  doctrine  to  such  an  extent  is  not  known 
;o  the  supreme  court,  as  ever  having  been  sanc- 
■  oned  by  any  judicial  tribunal.  United  States  v. 
Fingey,  5  Peters,  115. 

44.  A  voluntary  bond,  taken  by  authority  of 
the  proper  officers  of  the  treasury  department, 
to  whom  the  disbursement  of  public  money  is 
entrusted,  to  secure  the  fidelity  in  official  duties 
of  a  receiver  or  an  agent  for  disbursing  of  pub- 
lic moneys,  is  a  binding  contract  between  him 
and  his  sureties,  and  the  United  States ;  although 
such  bond  may  not  be  prescribed  or  required  by 
any  positive  law.  The  right  to  take  such  a  bond 
is  an  incident  to  the  duties  belonging  to  such  a 
department ;  and  the  United  States  being  autho- 
rized in  a  political  capacity  to  take  it,  there  is 
no  objection  to  its  validity  in  a  moral  or  legal 
cense.     Ibid. 


OLIVER  EVANS. 

1.  Oliver  Evans'  patent  for  the  improved  hop- 

{)er-boy  is  not  an  exception  from  the  general 
aw,  either  by  force  of  the  private  act  under 
which  the  patent  was  granted,  or  the  decision  of 
the  supreme  court,  in  the  case  of  Evans  v. 
Eaton.  Evans  v.  Hettick,  3  Wash.  C.  C.  R. 
408. 

2.  Oliver  Evans'  patent  is  not  for  the  whole 
hopper-boy,  whether  he  was  the  original  inven- 


tor of  it  or  not.  Nor  does  the  opinion  of  the  su- 
preme court,  in  the  case  of  Evans  f.  Eaton  sanc- 
tion this  claim.      Ibid. 

3.  Unless  Oliver  Evans  shall  show  himself  to 
be  the  original  inventor  of  the  hopper-boy,  he 
can  claim  no  right  in  virtue  of  the  grant  made 
to  him  by  the  act  of  the  assembly  of  Pennsyl- 
vania of  1787. 


ONUS  PROBANDI. 

1.  In  a  writ  on  a  policy  of  insurance,  where 
the  underwriters  set  up  the  defence  of  misre- 
presentation, negligent  navigation,  deviation, 
sea-unworlhiness,  the  onus  probandi  of  the  mis- 
representation, negligent  navigation,  and  devia- 
tion, rests  on  the  underwriters;  but  sea-worthi- 
ness in  the  vessel  is  a  condition  precedent,  and 
must  be  found  by  the  owners.  Tidmarsh  v.  The 
Washington  Ins.  Co.,  4  Mason's  C.  C.  R.  437. 

2.  Where  an  American  seaman  is  discharged 
by  the  master  in  a  foreign  port,  he  may  recover 
on  a  libel  for  wages,  the  three  months'  advance, 
authorized  by  the  act  of  congress  of  1803,  ch. 
62;  if  the  same  be  not  paid  to  the  consul 
abroad,  to  be  distributed  according  to  the  act. 
The  onus  probandi  is  on  the  master,  to  show  the 
payment  of  the  advance  to  the  consul.  Ornev. 
TSwnscnd,  4  Mason's  C.  C.  R.  541. 

3.  Where  goods  are  seized,  and  claimed  as 
forfeited,  as  part  of  the  cargo,  the  onus  probandi 
is  on  the  government,  to  prove  that  such  goods 
were  part  of  the  cargo  on  board  at  the  time  of 
the  offence.  The  claimant  may  file  a  special 
defence  on  that  point,  if  he  chooses;  but  it  is 
also  in  issue  on  the  general  denial  of  the  allega- 
tions of  the  libel.  United  Slates  v.  An  Open 
Boat,  5  Mason's  C.  C.  R.  232. 

4.  The  onus  probandi  is  on  the  claimant, 
where  a  special  defence  is  set  up.  The  Short 
Staple,  1  Gallis.  C.  C.  R.  104. 


ORDINANCE  OF   1787. 

1.  Some  parts  of  the  ordinance  of  1787,  for 
the  government  of  the  Norlh-Western  Territory, 
were  designed  temporarily  to  regulate  the  gov- 
ernment of  the  territory.  Spooner  v.  M'-Connell, 
1  M'Lean's  C.  C.  R.  337. 

2.  These  were  necessarily  abolished  on  a 
change  from  a  territorial  to  a  state  government. 
Ibid. 

3.  Other  parts  were  designed  to  be  perma- 
nent, and  were  sanctioned  by  the  compact. 
Ibid. 

4.  These  were  comprised  in  six  articles,  which 
were  declared  to  be  unalterable,  except  by  com- 
mon con.sent.     Ibid. 

5.  Any  provisions  of  the  ordinance  which  are 
repugnant  to  the  constitution  of  Ohio,  may  be 
considered  as  annulled.     Ibid. 
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6.  The  people  of  the  state  adopted  the  con- 
stitution, and  it  was  sanctioned  by  congress,  so 
that  here  was  the  common  consent  required  by 
the  compact,  for  the  abrogation  of  any  of  its 
provisions.     Ibid. 

7.  But  the  article  respecting  the  navigableness 
of  certain  waters,  and  the  carrying-places  be- 
tween them,  remains  without  modification;  and 
also  the  article  which  prohibits  slaverj'.     Ibid. 

8.  These  provisions  are  not  incompatible  with 
state  sovereignty.     Ibid. 

9.  Axlmitting  a  state  into  the  Union  on  an 
equal  footing  with  the  original  states  does  not 
mean,  that  its  powers,  legislative,  judicial,  and 
executive,  shall  be  exercised  to  the  same  extent 
and  in  the  same  mode  as  all  the  other  states. 
Ibid. 

10.  In  this  respect  the  states  are  unequal,  as, 
perhaps,  the  powers  of  no  two  states  are  exer- 
cised in  the  same  mode  and  to  the  same  extent. 
Ibid. 

11.  They  are  equal,  as  being  free  in  the  for- 
mation of  their  constitution,  and  in  the  exercise 
of  the  powers  of  government  under  such  restric- 
tions and  limitations  as  each  may  have  volunta- 
rily imposed  on  itself.  And  in  the  people  of 
each  having  the  power  to  modify  or  change  their 
constitution  at  discretion.     Ibid. 

12.  The  sovereignty  of  this  country  resides 
with  the  constituency,  and  not  with  the  func- 
tionaries of  government.     Ibid. 

13.  Compacts  are  as  obligatory  upon  states  as 
upon  individuals.     Ibid. 

1-1.  The  provisions  of  the  ordinance,  in  regard 
to  navigable  rivers,  and  the  carrying-places  be- 
tween them,  do  not  prohibit  the  legislature  of 
the  state  from  improving  the  navigation  of  such 
rivers  and  carrying-places.     Ibid. 

15.  Where  rivers  are  navigable  above  certain 
obstructions,  they  are  within  the  provisions  of 
the  ordinance.     Ibid. 


ORIGINAL    JURISDICTION    OF    THE    SU- 
PREME COURT  OF  THE  UNITED  STATES. 

1.  The  second  section  of  the  third  article  of 
the  constitution,  giving  original  jurisdiction  to 
the  supreme  court,  in  cases  affecting  consuls, 
does  not  prevent  the  legislature  from  vesting  a 
concurrent  jurisdiction  in  inferior  courts.  United 
States  V.  Ravara,  2  Dall.  297. 

2.  The  supreme  court  of  the  United  States 
have  not  jurisdiction  in  the  matter  of  a  bill  filed 
by  the  Cherokee  nation  of  Indians,  against  the 
state  of  Georgia,  praying  for  an  injunction  to 
prevent  the  execution  of  certain  laws  passed  by 
the  legislature  of  Georgia,  relative  to  lands 
within  the  boundaries  of  the  lands  of  the  Che- 
rokee nation;  the  Cherokee  nation  not  being  "a 
foreign  state"  in  the  sense  in  which  the  term 
"foreign  state"  is  used  in  the  constitution  of  the 
United  States.  Cherokee  Nation  v.  The  State  of 
Georgia,  5  Peters,  1. 

3.  The  third  article  of  the  constitution  of  the 
United  States  describes  the  extent  of  the  judi- 
cial power.     The  second  section  closes  an  enu- 


meration of  the  cases  to  which  it  extends,  with 
"controversies  between  a  state  and  the  citizens 
thereof,  and  foreign  states,  citizens,  or  subjects." 
A  subsequent  clause  of  the  same  section  gives 
the  supreme  court  original  jurisdiction  in  all 
cases  in  which  a  state  shall  be  a  party — the  state 
of  Georgia  may  then  certainly  be  sued  in  the 
supreme  court.     Ibid. 

4.  This  bill,  filed  on  behalf  of  the  Cherokees, 
seeks  to  restrain  a  state  from  the  forcible  exer- 
cise of  legislative  power  over  a  neighbouring 
people  asserting  their  independence;  their  right 
to  which  the  state  denies.  On  several  of  the 
matters  alleged  in  the  bill :  for  example,  on  the 
laws  making  it  criminal  to  exercise  the  usual 
power  of  self-government  in  their  own  country, 
by  the  Cherokee  nation  ;  the  supreme  court  can- 
not interpose,  at  least  in  the  form  in  which  those 
matters  are  presented.  That  part  of  the  bill 
which  respects  the  land  occupied  by  the  Indians, 
and  prays  the  aid  of  the  court  to  protect  their 
possessions,  may  be  more  doubtful.  The  mere 
question  of  right  might  perhaps  be  decided  by 
the  supreme  court,  in  a  proper  case,  with  proper 
parties.  But  the  court  is  asked  to  do  more  than 
decide  on  the  title.  The  bill  requires  the  court 
to  control  the  legislature  of  Georgia,  and  to  re- 
strain the  e.xertion  of  its  physical  force.  The 
propriety  of  such  an  interposition  by  the  court 
may  well  be  questioned.  It  savours  too  much 
of  the  exercise  of  political  power,  to  be  within 
the  proper  province  of  the  judicial  department. 
Ibid. 

5.  Congress  has  passed  no  act  for  the  special 
purpose  of  prescribing  the  mode  of  proceeding 
in  suits  instituted  against  a  state,  or  in  any  suit 
in  which  the  supreme  court  is  to  e.xercise  the 
original  jurisdiction  conferred  by  the  constitution. 
State  of 'New  Jersey  v.  The  State  of  New  York.  5 
Peters,  284. 

6.  It  has  been  settled,  on  great  deliberation, 
that  the  supreme  court  may  e.xercise  its  original 
jurisdiction  in  suits  against  a  state,  under  the 
authority  conferred  by  the  constitution  and  exist- 
ing acts  of  congress.  The  rule  respecting  the 
process,  the  persons  on  whom  it  is  to  be  served, 
and  the  time  of  service,  is  fixed.  The  course 
of  the  court,  after  due  service  of  process,  has 
also  been  prescribed.     Ibid. 

7.  In  a  suit  in  the  supreme  court,  instituted  by 
a  state  against  another  state  of  the  Union,  the 
service  of  the  process  of  the  court  on  the  go- 
vernor and  attorney-general  of  the  state,  sixty 
days  before  the  return  day  of  the  process,  is  suf- 
ficient service.     Ibid. 

8.  At  a  very  early  period  in  our  judicial  his- 
tory suits  were  instituted  in  the  supreme  court 
against  states,  and  the  questions  concerning  its 
jurisdiction  and  mode  of  proceeding  were  neces- 
sarily considered.     Ibid. 

9.  An  injunction  was  refused  by  the  supreme 
court,  on  a  motion  for  an  injunction  to  prevent 
the  execution  of  certain  acts  of  the  legislature 
of  the  state  of  Georgia,  in  the  territory  of  the 
Cherokee  nation  of  Indians,  on  behalf  of  the 
Cherokee  nation;  they  claiming  to  proceed  in 
the  supreme  court  of  the  United  States  as  a  fo- 
reign state  ag-ainst  the  state  of  Georgia,  under 
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the  provision  of  the  constitution  of  tlie  Unitoii 
States,  whieh  gives  to  the  court  jurisdiction  in 
controversies  in  which  a  stale  of  the  United 
Slates,  or  the  citizens  thereof,  and  a  foreign  state, 
citizens,  or  subjects  thereof,  are  parties.  I'lwro- 
kcc  NiUwn  V.  The  State  of  Georgia,  5  Peters,  1. 

10.  Where  the  words  of  the  constitution  confer 
or.ly  appellate  jurisdiction  on  the  supreme  court, 
original  jurisdiction  is  most  certainly  not  given  ; 
but  where  the  words  admit  of  appellate  jurisdic- 
tion, the  power  to  take  cognizance  of  liie  suit 
originally,  does  not  necessarily  negative  the 
power  to  decide  upon  it  on  appeal,  if  it  may  ori- 
ginate in  a  different  court.  Cohois  v.  The  Slate 
of  Vtrgiiua,  6  Wheat.  264  ;  5  Cond.  Rep.  90. 

11.  In  every  case  to  which  the  judicial  power 
extends,  and  in  which  original  jurisdiction  is  not 
expressly  given,  that  judicial  power  shall  be  ex- 
ercised in  the  appellate,  and  only  in  the  appel- 
late form.     The  original  jurisdiction  of  the  su- 

})reme  court  cannot  be  enlarged,  but  its  appel- 
ate juri.'^diction  may  be  e.vercised  in  every  case, 
cognizable  under  the  third  article  of  the  consti- 
tution of  the  United  States,  in  the  courts  of  the 
United  Slates,  in  which  original  jurisdiction  can 
be  exercised.     Ibid. 

12.  In  those  cases  in  which  original  jurisdic- 
tion is  given  to  the  supreme  court,  the  juilicial 
power  cannot  be  exercised  in  its  appellate  form. 
In  every  other  case  the  jurisdiction  is  to  be  exer- 
cised in  the  original  or  appellate  form,  or  both, 
as  the  wisdom  of  congress  may  direct.  With 
the  exception  of  those  cases  in  which  original 
jurisdiction  is  given  to  the  supreme  court,  there 
is  none  to  which  the  judicial  power  extends  from 
which  the  original  jurisdiction  of  the  inferior 
courts  is  excluded  by  the  constitution.  Osborn 
et  al.  V.  The  Bank  of  the  United  States,  9  Wheat. 
738;  5  Cond.  Rep.  741. 

13.  The  constitution  establishes  the  supreme 
court,  and  detines  its  jurisdiction.  It  enume- 
rates cases  in  which  jurisdiction  is  original  and 
exclusive,  and  then  defines  that  which  is  appel- 
late; but  it  does  not  intimate  that  in  any  such 
case  the  power  cannot  be  exercised  in  its  original 
form,  by  courts  of  orginal  jurisdiction.     Ibid. 

14.  If  a  state  cannot  sue  at  law  for  a  right  of 
sovereignty  and  jurisdiction,  yet  it  seems  that  it 
might  file  a  bill  in  equity  against  the  state  con- 
testing its  claims  in  the  supreme  court  of  the 
United  States,  praying  to  be  quieted  as  to  the 
boundary  of  the  disputed  territories;  and  the 
court,  in  order  to  effectuate  justice,  might  ap- 
point commissioners  to  ascertain  and  report  those 
boundaries.  New  York  v.  Connecticut,  4  Dall.  1 ; 
1  Cond.  Rep.  203. 

15.  The  authority  given  by  the  act  establish- 
ing the  judicial  courFs  of  the  United  States,  to 
the  supreme  court  to  issue  writs  of  mandamus 
to  public  officers,  is  not  warranted  by  the  consti- 
tution. Marbury  v.  Madison,  1  Cranch,  137;  1 
Cond.  Rep.  267. 

16.  An  indictment  under  the  twenty-seventh 
section  of  the  act  of  April  30.  1790,  ch.  36,  for  a 
violation  of  the  laws  of  nations,  by  offering  vio- 


of  the  United  States,  the  supreme  court  has  ori- 
ginal jurisdiction.  United  States  v.  Ortega,  11 
Wheat.  467;  6  Cond.  Rep.  394. 

17.  The  states  composing  the  United  States, 
in  their  highest  sovereign  capacity,  in  the  con- 
vention of  the  people  thereof,  on  whom,  by  the 
revolution,  the  prerogative  of  the  crown,  and  the 
transcendent  power  of  the  parliament  of  Eng- 
land devolved,  in  a  plenitude  unimpaired  by  any 
act,  and  controllable  by  no  authority,  adopted 
the  constitution,  by  which  they  respectively 
made  to  the  United  States  a  grant  of  judicial 
power  over  controversies  between  two  or  more 
states.  By  the  constitution  it  was  ordained  that 
this  judicial  power,  in  cases  where  a  slate  was  a 
party,  should  be  e.xercised  by  the  supreme  court 
as  one  of  original  jurisdiction.  The  states  waived 
their  exemption  from  judicial  power,  as  sove- 
reigns, by  original  and  inherent  right,  by  their 
own  grant,  and  over  themselves  in  such  cases; 
but  which  they  would  not  grant  to  any  inferior 
tribunal.  The  Stale  of  Rhode  Island  v.  The  State 
of  3Iassachusetts,  12  Peters,  657. 

18.  The  proceeding  by  a  state  against  a  state 
to  settle  a  question  of  boundary,  is  by  bill  to  be 
quieted  as  to  the  boundary  of  the  disputed  ter 
ritory.     Ibid. 

19.  The  supreme  court  has  a  right  to  jurisdic- 
tion where  a  bill  has  been  filed  for  the  adjust- 
ment and  settlement  of  the  boundary  line  be- 
tween two  states :  the  object  of  the  bill  not 
being  to  disturb  the  title  to  property,  granted  by 
the  state  holding  possession  within  the  disputed 
territory.     Ibid. 

20.  The  words  of  the  constitution  relative  to 
the  original  jurisdiction  of  the  supreme  court, 
'•'controversies  between  two  or  more  states," 
"  all  controversies  of  a  civil  nature  where  a  state 
is  a  party,"  are  broad,  comprehensive  terms,  by 
no  obvious  meaning  or  necessary  implication 
excluding  those  which  relate  to  the  title,  bound- 
ary, jurisdiction  or  sovereignt)'  of  a  state.  The 
judiciary  act  makes  certain  exceptions,  which 
apply  only  to  cases  of  private  persons,  and  can- 
not embrace  a  case  of  a  state  against  a  state. 
Ibid. 

21.  The  original  jurisdiction  of  the  supreme 
court  extends  to  the  settlement  of  questions  of 
boundary  between  two  or  more  states,  in  suits 
instituted  in  that  court  by  a  state  against  a  stale. 
Ibid. 

22.  A  bill  was  filed  by  the  state  of  Rhode 
Island  against  the  state  of  INlassachusetts,  for 
the  purpose  of  a  settlement  of  boundary  be- 
tween the  two  states.  The  state  of  Massachu- 
setts appeared,  and  filed  a  plea  to  the  jurisdic- 
tion of  the  supreme  court.  The  court,  after  the 
argument  of  a  motion  to  dismiss  the  bill  for  want 
of  jurisdiction,  sustained  the  proceedings,  and 
decided  that  the  court  had  jurisdiction  of  the 
case.  A  motion  was  then  made,  b}*  the  counsel 
for  the  state  of  Massachusetts,  for  leave  to  with- 
draw the  plea  filed  in  the  case,  and  also  to  with- 
draw the  appearance.  By  the  court : — The  prac- 
tice must  be  well  settled  that  in  suits  against  a 


lence  to  the  person  of  a  foreign  minister,  is  not  {  state,  if  the  state  shall  refuse  or  neglect  to  ap 
'a  case  affecting  ambassadors  or  other  public  pear  upon  due  service  of  process,  no  coercive 
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but  the  complainant  or  plaintiff  will  be  allowed 
to  proceed  ex  parte.  If  upon  this  view  of  the 
case,  the  counsel  of  the  state  of  Massachusetts 
shall  elect  to  withdraw  the  appearance  hereto- 
fore entered,  leave  will  be  accordingly  given. 
Ibid. 

23.  The  constitution  declares  that  '•  the  judi- 
cial power  shall  extend  to  all  ca.ses  of  law  and 
equity  arising  under  it — the  laws  of  the  United 
States  and  treaties  made  or  which  shall  be  made 
under  their  authority ;  to  all  cases  affecting  am- 
bassadors, or  other  public  minister  and  consuls; 
to  all  cases  of  admiralty  and  maritime  jurisdic- 
tion." The  consthution  certainly  contemplates 
these  as  three  distinct  classes  of  cases;  and  if 
they  are  distinct,  the  grant  of  jurisdiction  over 
one  of  them  does  not  confer  jurisdiction  over 
either  of  the  other  two.  The  discrimination  made 
between  them  in  the  constitution,  is  conclusive 
against  their  identity.  American  Insurance  Com- 
pany V.  Three  Hundred  and  Fifty-six  Bales  of 
Cotton.  1  Peters.  545. 

24.  The  constitution,  article  3,  sect.  2,  pro- 
vides, that,  "  in  all  cases  affecting  ambassadors, 
other  public  ministers  and  consuls,  and  those  in 
which  a  state  shall  be  party,  the  supreme  court 
shall  have  original  jurisdiction."  A  case,  which 
belongs  to  the  jurisdiction  of  the  supreme  court, 
on  account  of  the  interest  which  a  state  has  in 
the  controversy,  must  be  a  case  in  which  a  state 
is,  either  nominally  or  substantially,  a  party. 
Fowler  et  al.  v.  Lindsey  et  al.,  3  Dall.  411. 

25.  It  is  not  sufficient  that  a  slate  may  be 
consequentially  affected  ;  for,  in  such  a  case,  (as 
■where  the  grants  of  different  states  are  brought 
into  litigation.)  the  circuit  court  has  clearly  a 
jurisdiction.     Ibid. 

26.  A  controversy  relative  to  soil  or  jurisdic- 
tion between  two  states,  occurring  in  a  suit  be- 
tween two  individuals,  to  which  neither  of  the 
states  is  a  party,  is  not  a  case  within  the  original 
jurisdiction  of  the  supreme  court.  If,  in  such  a 
case,  either  of  the  two  states  have  the  right  of 
soil,  they  may  contest  it,  at  any  time,  in  this 
court,  notwithstariding  a  decision  in  the  suit  be- 
tween the  individuals.  And  though  the  states 
may  have  parted  with  the  right  of  soil,  still  the 
right  of  jurisdiction  is  unimpaired.     Ibid. 

27.  A  state,  not  being  a  party  to  an  eject- 
ment, brought  in  the  circuit  court  by  private  in- 
dividuals, nor  interested  in  its  decision,  is  not 
entitled  to  an  injunction  from  this  court,  on  a 
general  claim  of  soil  and  jurisdiction  involved  in 
the  private  suit.  New  York  v.  Connecticut,  4  Dall. 
3;  1  Cond.  Rep.  203. 

28.  Although  a  mandamus  may  be  directed  to 
other  courts  in  the  e.xercise  of  the  appellate  juris- 
diction of  this  court,  yet  to  issue  such  a  writ  to 
an  officer  for  the  delivery  of  a  paper,  such  as  a 
commission  to  a  public  officer,  is  in  effect  the 
same  as  to  sustain  an  original  action  for  that 
paper,  and  therefore  belongs  not  to  appellate, 
but  to  original  jurisdiction.  Marbury  v.  Madison, 
1  Cranch,  137  ;  1  Cond.  Rep.  267. 

29.  To  render  a  mandamus  a  proper  remedy, 
the  officer  to  whom  it  is  directed  must  be  one  to 
whom  on  legal  principles  such  writ  must  be 
directed ;  and  the  person  applying  for  it  must 
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be  without  any  other  specific  and  legal  remedy. 
Ibid. 

30.  The  supreme  court  can  have  no  control 
over  the  appointment  or  removal  of  a  clerk  of 
the  district  court,  or  to  entertain  any  inquiry  into 
the  grounds  of  the  removal.  If  the  judge  is 
chargeable  with  any  abuse  of  power,  the  su- 
preme court  is  not  the  tribunal  to  which  he  is 
answerable.    Ex  parte  Hennen,  13  Peters,  230. 

31.  Where  a  commission  to  a  public  officer 
has  been  made  out,  signed  and  sealed,  and  is 
withheld  from  the  person  entitled  to  it,  an  action 
of  detinue  for  the  commission  against  the  secre- 
tary of  state  who  refuses  to  deliver  it,  is  not  the 
proper  remedy :  as  the  judgment  in  detinue  is 
for  the  thing  itself,  or  its  value.  The  value  of  a 
public  office,  not  to  be  sold,  is  incapable  of  be- 
ing ascertained.  It  is  a  plain  case  for  a  man- 
damus, either  to  deliver  the  commission,  or  a 
copy  of  it  from  the  record.     Ibid. 

32.  The  authority  given  to  the  supreme  court 
by  the  act  establishing  the  judicial  system  of  the 
United  States,  to  issue  writs  of  mandamus  to 
public  officers,  appears  not  to  be  warranted  by 
the  constitution.     Ibid. 

33.  Congress  is  not  at  liberty  to  give  the  su- 
preme court  appellate  jurisdiction  where  the 
constitution  has  declared  that  its  jurisdiction 
shall  be  original:  or  original  jurisdiction  where 
the  constitution  has  declared  it  shall  be  appel- 
late.    Ibid. 

See  Courts — Scpreme  Court,  Vol.  I.,  p.  456. 


OTTOMAN  EMPIRE. 

The  subjects  of  the  Ottoman  Empire  are  not 
entitled,  in  matters  of  contract,  to  have  a  dif- 
ferent rule  applied  to  them,  from  that  which  is 
applied  to  subjects  of  other  nations,  especially 
where  both  the  litigating  parties  are  subjects  of 
that  power.   The  Jerusalem.  2  GaUis.  C,  C.  R.  201. 


OWNER  OF  A  VESSEL. 

1.  If,  by  the  terms  of  the  charterparty,  the  ship 
is  to  be  navigated  at  the  charge  and  expense  of 
the  owner,  and  especially  if  the  whole  ship  is 
not  let  to  the  charterer,  he  is  not  the  owner  for 
the  voyage.  Klein  v.  Catara,  2  Gallis.  C.  C.  R.  61. 

2.  If  a  person  has  in  the  acts  of  the  court  as- 
serted himself  as  part-owner  of  a  privateer,  he 
will  be  answerable  to  the  owner  of  a  captured 
vessel,  for  damages  assessed  against  the  priva- 
teer, although  his  name  is  not  in  the  ship's 
papers.     The  Mary,  1  Mason's  C.  C.  R.  365. 

3.  A  master  of  a  ship  who  sells  a  cargo  at 
public  auction,  after  an  abandonment  to  the  un- 
derwriters, and  buys  it  at  the  sale  to  prevent  a 
loss,  does  not  become  owner  of  the  property 
thereby,  so  as  to  acquire  an  insurable  interest. 
Barker  v.  The  Marine  Ins.  Co.,  2  Mason's  C.  C. 
R.  369. 
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4.  Where,  by  mistake,  fraud  or  accident,  the 
tonnage  and  liijhl  duties  payable  by  law,  are  not 
paiii  bv  tht>  owner  ot  the  vessel,  an  action  of 
debt  lies  ag-ainst  him  for  their  recovery.  Hut 
such  an  action  iloes  not  lie  against  the  mere  con- 
signee of  the  vessel,  for  he  has  no  interest  or 
special  property  in  the  vessel.  United  States  v. 
Hathawaij,  3  ]\]ason"s  C.  C.  R.  324. 

5.  The  master's  wages  are  a  personal  charge 
on  the  owners  of  a  vessel,  and  give  no  charge 
against  the  vessel.  Pliillips  v.  The  Scattcrgood, 
Gilpin's  D.  C.  K.  2. 

6.  The  owner  of  a  vessel,  although  his  name 
is  not  stated  in  the  shipping  articles,  is  liable  for 
the  wages  of  a  seaman.  Bronde  v.  Haven,  Gil- 
pin's D.  C.  R.  595. 

7.  Where  one  of  two  part-owners  who  have 
equal  interests  in  a  vessel,  declares  his  intention 
of  taking  her  to  sea,  and  offers  to  make  a  stipu- 
lation for  her  safe  return,  a  court  of  admiralty 
will  not,  on  the  application  of  the  other  part- 
owner  grant  a  compulsory  order  of  sale,  or  per- 
mit him  to  send  her  out  to  sea  with  a  master  ap- 
pointed by  himself.  Davis  v.  The  Seneca,  Gil- 
pin's D.  C.  R.  17. 

8.  One  part-owner  cannot  take  from  the  mas- 
ter a  bottomry  bond  on  the  share  of  another  part- 
owner,  for  repairs  done  to  the  vessel.  Patton  v. 
The  Randolph,  Gilpin's  D.  C.  R.  459. 

9.  The  owners  of  a  vessel  are  not  liable  for 
barratry  of  the  captain  and  crew  beyond  the  sum 
mentioned  in  the  charterparty.  Campbell  ct  al., 
V.  The  Ship  Alknomac,  Bee's  Adm.  Rep.  127. 

10.  The  owners  of  a  vessel  are  liable  for 
wages,  if  the  ship  prove  insufficient  to  pay  them. 
Carey  et  al.  v.  The  Schooner  Kitty,  Bee's  Adm. 
Rep.  254. 

11.  The  owners  of  a  vessel  are  liable  for  torts 
done  by  the  captain  employed  by  them,  under  a 


proceeds  made  liable  for  the  same.     The  Sybil, 
4  Wheat.  98  ;  4  Cond.  Rep.  399. 

16.  Where  a  registered  vessel  while  at  sea,  ia 
soKI  by  parol,  and  resold  on  her  return  into  port, 
before  her  entry  into  port,  to  the  original  owners, 
she  does  not  by  this  operation  lose  her  original 
privileges  as  an  American  registered  ship;  no 
new  register  is  necessary.  United  States  v.  Wil- 
lings  et^al.,  4  Cranch,  48  ;  2  Cond.  Rep.  20. 

17.  The  owner  of  a  ship  has  no  light,  with- 
out necessity,  to  change  the  vehicle  for  the  con- 
veyance of  goods.  A  usage  to  control  this  gene- 
ral principle,  should  be  so  uniform  and  general, 
that  persons  engaged  in  the  trade  may  be  con- 
siifered  as  contracting  with  reference  to  it: 
otherwise  it  ought  not  to  affect  the  rights  of  the 
parties.  Trott  ct  al.  v.  Wood,  1  Gallis.  C.  C.  R. 
443. 

18.  The  legal  title  to  a  ship  is  only  to  be  re- 
ganled  in  a  prize  court.  San  Jose  Indiano,  2 
Gallis.  C.  C.  R.  281. 


OVER. 


1.  Oyer  of  a  deed,  set  forth  in  the  first  coun, 
of  the  declaration,  does  not  make  that  deed  part 
of  the  record,  so  as  to  apply  it  to  the  other 
counts  in  the  declaration.  Hughes  v.  Moore, 
7  Cranch,  176;  2  Cond.  Rep.  466. 

2.  A  general  profert  of  letters  testamentary  is 
?nf{icient ;  and  if  the  other  party  wishes  to  ob- 
ject to  them  as  insufficient,  he  must  crave  oyer 
of  them  :  unles"^  oyer  be  craved  or  granted,  they 
cannot  be  judicially  e.\amined.  Childress,  Exh; 
V.  Emory  et  al.  ExWs,  8  Wheat.  642;  5  Cond. 
Rep.  547" 


3.  Oyer  i.^  not  dcmandable  of  a  record,  even 
general  principle  of  the  maritime  law,  and  not  I  if  profert  be  unnecessarily  or  improperly  made 


by  virtue  of  any  special  contract.    Dean  et  al.  v 
The  John  Angus,  Bee's  Adm.  Decis.  369. 

12.  The  owner  may  dismiss  the  master  of  a 
chartered  vessel  before  the  completion  of  the 
voyage,  without  showing  cause  for  the  dismis- 
sion. Montgomery  v.  Wharton  et  al.,  Bee's  Adm. 
Decis.  388. 

13.  The  admiralty  has  power  to  authorize  the 
majority  of  the  owners  of  a  vessel  to  fit  her  out 
and  send  her  on  a  voyage.  But  security  must 
be  given  to  the  other  owners  for  their  share  of 
the  vessel ;  as  they  gain  no  profits,  they  must 
incur  no  losses.  VTillincrs  et  al.  v.  Blight  et  al., 
2  Peters'  Adm.  Decis.  288. 

14.  If  a  policy  of  insurance  is  underwritten  on 
a  ship,  the  assured  cannot  set  up  a  parol  title  to 
the  whole  of  the  ship,  where  the  ship's  papers  on 
the  voyage  prove  a  joint  ownership  in  himself 
and  the  master.  In  such  case  he  can  only  re- 
cover for  his  moiety.  Ohl  v.  The  Easle  Ins.  Co., 
4  Mason's  C.  C.  R.  172. 

15.  Where  a  case  of  civil  salvage  has  occur- 
red, and  the  cargo  of  a  vessel  has  been  sold  by 
order  of  court,  after  the  salvage  claim  is  deter- 
mined, the  owners  of  the  ship,  if  they  have  a 
claim  for  general  average  or  freight  against  the 


Nor  in  an  action  upon  a  bond  for  performance  of 
covenants  in  another  deed,  can  oyer  of  such 
deed  be  craved;  but  the  defendant,  and  not 
the  plaintiff,  must  show  it  or  a  counterpart,  with 
a  profert  of  it,  or  excuse  the  omission.  Sneed 
et  al.  V.  Wister  et  al,  8  Wheat.  690 ;  5  Cond.  Rep. 
556. 

4.  If  oyer  be  improperly  demanded,  and  the 
instrument  be  stated  upon  it,  although  the  de- 
fect in  the  plea  would  be  aided  on  general  de- 
murrer, it  is  fatal  on  special  demurrer.     Ibid. 

5.  Where  oyer  is  prayed  of  the  condition  of  a 
bond  only,  it  does  not  entitle  a  party  to  oyer  of 
the  bond  itself;  it  must  be  specially  demanded 
if  wanted:  for  the  bond  and  condition  are  con- 
sidered as  distinct,  the  bond  being  complete 
without  the  condition;  and  oyer  may  be  of  one 
without  the  other.  United  States  v.  Sawyer,  1 
Gallis.  C.  C.  R.  86. 

6.  Where  the  defendant  does  not  crave  oyer 
of  the  entire  instrument,  the  plaintiff  may,  in 
his  replication,  pray  that  the  bond  may  be  en- 
rolled, and  thus  make  it  a  part  of  the  record. 
Ibid. 

7.  Where  an  instrument  is  brought  upon  the 
record  by  oyer  being  craved  by  the  defendant. 


proceeds,  may  apply  to  the  court  by  libel  or  pe-  I  it  does  not  become  a  part  of  the  plea,  but  of  tho 
tition,  and  have  the  claim  adjudicated,  and  the  ,  plaintiff's  declaration.     Ibid 
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8.  Oyer  is  not  demandable  of  the  record  of 
another  court.  Hatch  v.  White,  2  Giiis.  C.  C. 
R.  153. 

9.  Where  the  declaration  described  tie  plain- 
tifT's  improvement  for  which  he  hai  s,  patent, 
in  the  words  of  the  patent,  it  is  not  necessary 
that  the  description  of  the  machine  i-.s  stated  in 
the  specification,  should  be  set  forth.  If  the  de- 
fendant require  the  specification  in  his  defence, 
he  may  have  it  placed  on  the  record  by  asking 
oyer  of  it.     Gray  v.  James,  Peters'  C.  C.  R.  486. 


PARDON. 


1.  The  power  of  pardon  in  criminal  cases  has 
been  exercised  from  time  immemorial  by  the 
executive  of  that  nation  whose  language  is  our 
language  ;  and  to  whose  judicial  institutions  ours 
bears  a  close  resemblance.  We  adopt  their 
principles  respecting  the  operation  and  eflect  of 
a  pardon;  and  look  into  their  books  for  the  rules 
prescribing  the  manner  in  which  it  is  to  be  used 
by  the  person  who  would  avail  himself  of  it.  A 
pardon  is  an  act  of  grace,  proceeding  from  the 
power  entrusted  with  the  execution  of  the  laws, 
which  exempts  the  individual  on  whom  it  is  be- 
stowed from  the  punishment  the  law  inflicts  for 
a  crime  he  has  committed.  It  is  the  private, 
though  official  act  of  the  executive  magistrate, 
delivered  to  the  individual  for  whose  benefit  it  is 
intended;  and  is  not  communicated  officially  to 
the  court.  United  States  v.  Wilson,  7  Peters,  150. 

2.  It  is  a  constituent  part  of  the  judicial  sys- 
tem, that  the  judge  sees  only  with  judicial  eyes, 
and  knows  nothing  respecting  any  particular 
case  of  which  he  is  not  informed  judicially.  A 
private  deed,  not  communicated  to  him,  what- 
ever may  be  its  character,  whether  a  pardon  or 
release,  is  totally  unknown,  and  cannot  be  acted 
upon.  The  looseness  which  would  be  introduced 
into  judicial  proceedings  would  prove  fatal  to  the 
great  principles  of  justice,  if  the  judge  might 
notice  and  act  upon  facts  not  brought  regularly 
into  the  cause.  Such  a  proceeding,  in  ordinary 
cases,  would  subvert  the  best  established  prin- 
ciples; and  would  overturn  those  rules  which 
have  been  settled  by  the  wisdom  of  ages.    Ibid. 

3.  There  is  nothing  peculiar  in  a  pardon  which 
ought  to  distinguish  it  in  this  re.spect  from  other 
facts :  no  legal  principle  known  to  the  court  will 
sustain  such  a  distinction.  A  pardon  is  a  deed, 
to  the  validity  of  which  delivery  is  essential ; 
and  delivery  is  not  complete  without  acceptance 
It  may  then  be  rejected  by  the  person  to  whom 
it  is  tendered ;  and  if  it  be  rejected,  we  have 
discovered  no  power  in  a  court  to  force  it  on  him. 
Ibid. 

4.  It  may  be  supposed  that  no  being  con- 
demned to  death  would  reject  a  paniD.-; ,  but  the 
rule  must  be  the  same  in  capital  c*ie»j,  and  in 
misdemeanors.  A  pardon  may  be  rxm^liVcnal, 
and  the  condition  may  be  more  eq^ssaonable 
than  the  punishment  inflicted  by  tbc  '  ilgment. 
Ibid. 

5.  The  pardon  may  possibly  app./    o  a  dif- 


ferent person  or  a  different  crime.  It  may  be 
absolute  or  conditional.  It  may  be  controverted 
by  the  prosecutor,  and  must  be  expounded  by 
the  court.  These  circumstances  combine  to 
show  that  this,  like  any  other  deed,  ought  to  be 
brought  "judicially  before  the  court,  by  plea, 
motion  or  otherwise."     Ibid. 

6.  The  reason  why  a  court  must,  e.x  officio, 
take  notice  of  a  pardon  by  act  of  parliament,  is, 
that  it  is  considered  as  a  public  law,  having  the 
same  effect  on  the  case  as  if  the  general  law 
punishing  the  offence  had  been  repealed  or  an- 
nulled.    Ibid. 

7.  A  pardon  granted  by  a  governor  of  a  state, 
under  its  great  seal,  is  evidence,  per  se,  without 
any  further  proof.  United  States  v.  Wilson  fy  Por- 
ter, Baldwin's  C.  C.  R.  91. 

8.  A  pardon  by  the  President  of  the  United 
States,  after  condemnation,  as  to  all  the  interest 
of  the  United  States  in  the  penalty  incurred  by 
a  violation  of  the  embargo  laws,  and  directing 
all  further  proceedings  on  behalf  of  the  United 
States,  to  be  discontinued;  does  not  remit  the 
interest  of  the  custom-house  officers  in  a  moiety. 
United  States  v.  Lancaster,  4  Wash.  C.  C.  R.  64. 


PARENT  AND  CHILD. 

1.  The  complainants,  as  the  ground  to  invalid- 
ate a  deed  made  by  a  daughter  of  twenty-three 
years  of  age,  to  her  father,  by  which  she  con- 
veyed the  estate  of  her  deceased  mother  to  her 
father,  he  having  a  life  estate  as  tenant  by  the 
curtesy  in  the  same ;  asserted  that  such  a  deed 
ought,  on  considerations  of  public  policy  grow- 
ing out  of  the  relations  of  the  parties,  to  be  de- 
clared void.  The  supreme  court  said  :  we  do 
not  deem  it  necessary  to  travel  over  all  the  Eng- 
lish authorities  which  have  been  cited  ;  we  have 
looked  into  the  cases,  and  we  cannot  find  any 
thing  to  warrant  the  broad  and  unqualified  doc- 
trine asserted.  All  the  cases  are  accompanied 
with  some  circumstances  showing  undue  influ- 
ence exercised  by  the  parent,  operating  on  the 
fears  and  hopes  of  the  child ;  and  sufficient  to 
show  reasonable  grounds  to  presume  that  the  act 
was  not  perfectly  free  and  voluntary  on  the  part 
of  the  child  :  and  in  some  cases,  although  there 
may  be  circumstances  attending,  in  some  small 
degree,  to  show  undue  influence;  yet,  if  the 
agreement  appears  reasonable,  it  has  been  con- 
sidered enough  to  outweigh  slight  circumstances, 
so  as  not  to  affect  the  validity  of  the  deed.  It 
becomes  less  necessary  for  the  court  to  go  into 
a  critical  examination  of  the  English  chancery 
doctrine  on  this  subject ;  for,  should  the  cases 
be  found  to  countenance  it,  we  should  not  be  dis- 
posed to  adopt  or  sanction  the  broad  principle, 
that  the  deed  of  a  child  to  a  parent,  is  to  be 
deemed,  prima  facie,  void.  Jenkins  et  al.  v.Pye 
et  al,  12  Peters,  241. 

2.  To  consider  a  parent  disqualified  to  take  a 
voluntary  deed  from  his  child,  without  consider- 
ation, on  account  of  their  relationship,  is  open 
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ing  a  principle  at  war  with  all  (ilial,  as  well  as 
parental  ihity  aiul  allVclion;  ami  acting  on  the 
presumption  that  a  parent,  instead  of  wishing  to 
proniote  his  interest  and  welfare,  wonid  be  seek- 
ing to  overreach  and  defraud  his  chiltl.  Wliereas 
the  presumption  ought  to  be,  in  the  absence  of 
all  proof  tending  to  a  contrary  conclusion,  that 
the  advancement  of  the  interest  of  the  child  was 
the  object  in  view;  and  to  presume  the  exist- 
ence of  circumstances  conducing  to  tlial  result. 
Such  a  presumption  harmonizes  with  the  moral 
obligations  of  a  parent  to  provide  for  his  chiM  : 
and  is  founded  upon  the  same  benign  principle 
that  governs  cases  of  purchases  made  by  pa- 
rents, in  the  name  of  a  child.  The  natural  and 
reasonable  presumption  in  all  transactions  of  this 
kind  is,  that  a  benefit  was  intended  the  child, 
because  in  the  discharge  of  a  moral  and  parental 
duty.     Ibid. 

3.  In  the  year  1813,  a  daughter,  twenty-three 
years  old,  conveyed  all  her  remainder  in  the  real 
estate  which  had  belonged  to  her  mother,  to  her 
father,  for  a  nominal  consideration.  She  mar- 
ried two  years  afterwards,  and  died  in  1818. 
No  complaint  of  the  transaction  was  made  in 
the  lifetime  of  the  daughter,  nor  during  the  life- 
time of  the  father,  who  died  in  1831.  Lapse  of 
time,  and  the  death  of  the  parties  to  a  deed, 
have  always  been  considered,  in  a  court  of  chan- 
cery, entitled  to  great  weight;  and  almost  con- 
trolling circumstances  in  cases  of  this  kind. 
Ibid. 

4.  Under  the  acts  of  congress,  regulating  the 
navy  of  the  United  States,  the  consent  of  the 
father  is  not  necessary  to  the  enlistment  of  the 
chikl  when  a  minor,  in  the  naval  service :  con- 
gress have  a  constitutional  right  to  authorize  the 
enlistment  of  minors  in  the  navy  or  army,  with- 
out the  consent  of  their  parents.  United  Stales 
V.  Bainbridge,  1  Mason's  C.  C.  R.  71. 

5.  A  father  may  maintain  a  suit  in  the  admi- 
ralty, for  the  tortious  abduction  or  seduction  of 
his  minor  son,  on  a  voyage  on  the  high  seas,  in 
the  nature  of  an  action  per  quod  servitium  ami- 
sit,  for  it  is  a  continuing  tort.  Plummer  v.  Webb, 
4  IMason's  C.  C.  R.  382. 

6.  A  father  is  entitled  to  the  services  of  his 
minor  children,  and  he  may  sue  in  the  admi- 
ralty for  the  same.     Ibid. 

7.  A  father  is  not,  of  course,  on  a  habeas  cor- 
pus, entitled  to  the  custody  of  his  infant  child, 
if  brought  into  court :  but  the  court  will  exercise 
its  discretion  on  the  subject,  and  will  place  the 
infant  where  it  is  most  for  its  benefit.  United 
States  v.  Green,  3  Mason's  C.  C.  R.  482. 

8.  The  custody  of  minors  is  given  to  their 
parents,  for  their  maintenance,  protection  and 
education;  and  if  a  parent,  overlooking  all  these 
objects,  should,  to  answer  his  own  mercenary 
views,  bind  his  child  as  an  apprentice,  upon 
terms  evidently  injurious  to  his  interests,  or  to  a 
trade  or  occupation  which  would  degrade  him 
from  the  rank  and  character  to  which  his  condi- 
tion and  circumstances  might  fairly  entitle  him, 
it  would  be  difficult  to  support  the  legality  of 
ench  a  contract.  United  States  v.  Bainbridge,  1 
Mason's  C.  C.  R.  71. 

9.  If  a  father  voluntarily  send  his  minor  chil- 


dren away  from  home,  to  obtain  a  maintenanod 
and  support,  in  any  manner  they  can,  this  is  ar. 
implied  consent  to  any  contract  lor  that  piuposs 
into  which  they  may  enter,  and  a  waiver  of  his 
parental  rights.     Ibid. 


PAROL  AGREEMENTS. 

1.  An  agreement  by  parol,  between  two  pro- 
prietors of  adjoining  lands,  to  employ  a  surveyor 
to  run  the  dividing  lino  between  them,  and  that 
it  should  be  thus  ascertained  and  settled,  which 
was  e.vecuted.  and  the  line  accordingly  run  and 
marked  on  a  jilat  by  the  surveyor,  in  their  pre- 
sence, as  the  boundary,  was  held  to  be  conclu- 
sive in  an  action  of  ejectment,  after  a  correspon- 
dent possession  of  twenty  years  by  the  parties^ 
and  those  claiming  under  them  respectively. 
Such  an  agreement  is  not  within  the  statute  of 
frauds,  as  being  a  contract  for  the  sale  of  lands,  or 
any  interest  in  or  concerning  them.  Boyd^s  Lcs- 
sec  V.  Graves,  4  Wheat.  513;  4  Cond.  Rep.  525. 

2.  The  parties  to  a  parol  agreement,  which, 
by  the  understanding  between  them,  is  to  be 
reduced  to  writing,  cannot  escape  from  its  obli« 
gations  by  refusing  to  execute  the  written  agree- 
ment, or  proceed  further  with  it.  Blight,  Ex'x, 
v.  Ashley  et  al.,  Peters'  C.  C.  R.  15. 

3.  Representations  accompanying  a  verbal 
contract,  will  receive  the  same  construction  in 
equity,  as  if,  had  the  contract  been  reduced  to 
writing,  they  had  been  introduced  into  its  cove- 
nants.   Thompson  v.  Todd,  Peters'  C.  C.  R.  380. 

4.  An  opinion  prevailed  at  one  time,  that  in  a 
suit  for  a  specific  performance  of  a  parol  agree- 
ment for  the  sale  of  lands,  the  defendant  must 
either  confess  or  deny  the  agreement,  and  that 
in  the  former  case  the  plea  of  the  statute  of 
frauds  would  not  avail.  But  the  doctrine  has 
been  repeatedly  overruled;  and  it  is  now  the 
settled  rule  of  this  court,  that,  although  the  de- 
fendant should  answer  and  admit  the  agreement 
as  stated  in  the  bill,  he  may  still  protect  him.self 
from  performance,  by  pleading  the  statute.  Ibid. 

5.  The  same  construction  will  be  given,  and 
the  same  consequences  will  follow,  from  verbal 
representations  made  at  the  lime  of  a  parol 
agreement,  as,  had  they  been  inserted  in  the 
agreement,  a  court  of  equity  would  assign  to 
them.     Ibid. 

6.  A  parol  agreement,  as  to  the  distribution 
of  prize  money,  is  void.  The  Dash.  1  Mason's 
C.  C.  R.  4. 


PAROL  EVIDENCE. 

1.  Parol  evidence  in  general Page  39P 

2.  Admission  of  parol  evidence  to  contradict  or  e.r- 

plain  written  evidence 33»j 

1 .  Parol  Evidence  in  General. 

1 .  By  the  act  of  assembly  of  Virginia,  of  1758. 
no  gift  of  a  slave  is  valid,  unless  in  writing  a.,J. 
recorded ;  but  parol  evidence  may  be  given  tc 
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show  Ihe  existence  of  a  deed  of  gift,  and  of  ttie 
nature  of  possession  under  it.  Spiers  v.  Willison, 
4  Cranc.h,  398;  2  Cond.  Rep.  150. 

2.  Parol  testimony  is  not  admissible  in  an 
action  on  the  covenant  of  seisin,  to  prove  prior 
claims  upon  the  land.  Pollard  ^Pickett  v.  Dv;ight 
et  al,  4  Cranch,  421 ;  2  Cond.  Rep.  157. 

3.  In  an  action  upon  a  valued  policy,  it  is  not 
competent  for  ilie  underwriters  to  give  parol 
evidence  that  llie  real  value  of  the  subject  in- 
sured is  different  from  that  staled  in  the  policy. 
The  Marine  Ins.  Co.  of  Alexandria  v.  Hodgson,  6 
Cranch,  206;  2  Cond.  Rep.  347. 

4.  The  letters  and  transactions  between  the 
officers  of  the  government  and  a  debtor  to  the 
United  States,  relative  to  his  account,  may  be 
given  in  evidence  under  a  plea  of  payment. 
United  States  v.  Beattie,  Gilpin's  D.  C.  R.  97. 

5.  The  usage  of  trade  may  be  proved  by  parol, 
although  such  usage  originated  in  a  law  or  edict 
of  the'government  of  the  country.  Livingston 
^  Gilchrisl  v.  The  Maryland  Ins.  Co.,  6  Cranch, 
274;  2  Cond.  Rep.  370. 

6.  Parol  evidence  cannot  be  given  to  explain 
the  terms  used  in  written  papers  which  were  set 
up  to  prove  an  undertaking  or  guaranty.  Clarke 
V.  Russell,  3  Dall.  415;   1  Cond.  Rep.  193. 

7.  On  the  plea  of  non  est  factum,  the  pre- 
sent validity  of  the  deed  is  in  issue,  and  every 
circumstance  that  goes  to  show  that  it  is  not  the 
deed  or  contract  of  the  {)arty,  is  provable  by 
parol  evidence.  Speake  ct  al.  v.  The  tfnited  States, 
9  Cranch,  28 ;  3  Cond.  Rep.  244. 

8.  Whereithe  privateer,  cruising  under  a  corn- 
mission,  was  lost,  subsequent  to  the  capture  in 
question,  the  previous  existence  of  the  commis- 
sion on  board  was  allowed  to  be  proved  by  parol 
evidence.  The  Estrella,  4  Wheat.  298;  4  Cond. 
Rep.  459. 

9.  On  an  indictment  for  piracy,  the  national 
character  of  a  merchant  vessel  of  the  United 
States  may  be  proved  without  evidence  of  her 
certificate  of  registry.  United  States  v.  Pirates,  5 
Wheat.  184  ;  4  Cond.  Rep.  623. 

10.  Where  a  check  was  drawn  by  a  person 
who  was  the  cashier  of  an  incorporated  bank, 
and  it  appeared  doubtful  upon  the  face  of  the 
instrument,  whether  it  was  an  official  or  a  pri- 
vate act,  parol  evidence  was  admitted  to  show 
that  it  was  an  official  act.  Mechanics^  Bank  of 
Alexandria  v.  The  Bank  of  Columbia,  5  Wheat. 
326;  4  Cond.  Rep.  666. 

11.  In  ascertaining  the  facts,  as  coimected 
with  the  execution  ol'  any  written  instrument, 
parol  testimony  is  admissible.     Ibid. 

12.  The  meaning  of  the  parties  to  written  in- 
struments must  be  ascertained  by  the  tenor  of 
the  writing,  and  not  by  looking  at  a  part  of  it; 
and  if  a  latent  ambiguity  arises  from  the  lan- 
guage used,  it  may  be  explained  by  parol. 
Boardman  v.  The  Lessees  of  Reed  ^  Ford,  6  Pe- 
ters, 328. 

13.  Secondary  evidence  to  prove  the  contents 
of  a  commission  issued  to  a  Buenos  Ayrean  pri- 
vateer, the  vessel  having  been  fitted  out  in  Bal- 
timore, may  be  given,  after  proof  has  been  made 
of  the  fitting  out  of  the  vessel,  of  her  haying 
cruised  under  the  commission,  and  made  prizes 
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of  vessels  belonging  to  the  emperor  of  Brazil, 
then  at  war  with  Buenos  Ayres;  and  also  after 
it  had  been  proved  that  the  persons  who  had 
used  the  commission  had  been  indicted  for  so 
doing,  and  could  not  be  found.  United  States  v. 
Reyburn,  6  Peters,  352. 

14.  The  evidence  falls  within  the  rule,  that 
where  the  non-production  of  the  written  instru- 
ment is  satisfactorily  accounted  for,  satisfactory 
evidence  of  its  existence  and  contents  may  be 
shown.  This  is  a  general  rule  of  evidence,  ap- 
plicable to  criminal  as  well  as  to  civil  suits;  and 
a  contrary  rule  not  only  might,  but  probably 
would,  render  the  law  entirely  nugatory;  for 
the  offender  would  only  have  to  destroy  the 
commission,  and  his  escape  from  punishment 
would  be  certain.     Ibid. 

15.  The  rule  as  tojhe  admission  of  secondary 
evidence  does  not  require  the  strongest  possible 
evidence  of  the  matter  in  dispute;  but  only  that 
no  evidence  shall  be  given,  which,  from  the  na- 
ture of  the  transaction,  supposes  there  is  better 
evidence  of  the  fact  attainable  by  the  party.  It 
is  said  in  the  books,  that  the  ground  of  the  rule 
is  a  suspicion  of  fraud  ;  and  if  there  is  better 
evidence  of  the  fact  which  is  withheld,  a  pre- 
sumption arises  that  the  party  has  some  secret 
or  sinister  motive  in  not  producing  it.  Rules  of 
evidence  are  adopted  for  practical  purposes  in 
the  administration  of  justice,  and  must  be  so 
applied  as  to  promote  the  ends  for  which  they 
are  designed.     Ibid. 

16.  The  declarations  of  a  party  on  one  day, 
as  e.vplanatorv  of  what  was  said  by  him  on  an- 
other day,  and  which  was  given  in  evidence, 
cannot  be  shown  in  testimony.  What  a  party 
has  said  one  day,  against  his  interest,  cannot  be 
explained  by  declarations  on  a  subsequent  day. 
Bliirht  V.  Ashley  et  al.,  Peter's  C.  C.  R.  16. 

n.  Declarations  of  a  witness  cannot  be  given 
in  evidence,  except  only  in  answer  to  evidence 
of  other  declarations  of  the  witness,  inconsistent 
with  what  he  had  previously  sworn.  Lessee  of 
Wright  v.Deklyne,  Peters'  C.  C.  R.  199. 

18.  Parol  evidence  of  the  declarations  of  an 
auctioneer,  contrary  to  the  written  terms  of  sale, 
is  not  admissible;  but  such  evidence  as  to  the 
property  intended  to  be  sold  by  him  is  proper. 
Ibtd. 

19.  Parol  evidence  of  the  arrival  of  an  appli- 
cant for  naturalization  five  years  prior  to  the  ap- 
plication, is  not  sufficient.  Anonymous,  Peter's 
C.C.  R.  457. 

20.  Reputed  boundaries  are  often  proved  by 
the  testimony  of  aged  witnesses;  and  the  hear- 
say evidence  of  such  witnesses  has  been  ad- 
mitted, to  establish  lines  in  opposition  to  the 
calls  of  an  ancient  mtent.  Conn  et  al.  v.  Penn 
et  al,  Peters'  C.  C.  R.  496. 

21.  Written  documents,  certified  by  foreign 
notaries,  offered  as  evidence,  may  be  contra- 
dicted by  parol  testimony.  United  States  v.  The 
Jason,  Peters'  C.  C.  R.  450. 

22.  A  policy  of  insurance  was  underwritten  on 
the  entirety  of  a  ship,  and  the  ship's  papers  on 
the  voyage,  showing  a  joint  ownership  of  the 
master  and  the  assured.  Held,  that  pa>ol  evi- 
dence was  not  admissible  to  contradict  the  ship  s 
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papers,  anel  prove  a  sole  ownership  in  the  aa- 
suieii,  iiiiil  that  the  jwpt-rs  were  all  wroiiii;,  and 
I'ouiuM  in  misliike.  Old  v.  The  Eagle  Ins.  Co., 
4  Mii?om"s  C.  C.  li.  172. 

•:!3.  Qiicii/.  U  a  title  to  a  ship  engaged  in  fo- 
reign trade  ean  pass  by  parol.     Ibid. 

•24.  I'arul  evidence  to  show  facts  slated  in  cer- 
tain letters  received  by  the  witness,  will  not  be 
admitted,  as  the  letters  are  higher  testimony,  and 
should  be  pioduced.  Dc  I'listclt  y.Crousillul,  2 
Wash.  C.  C.  R.  132. 

25.  Parol  evidence  to  prove  the  regulation  of 
Cuba,  prohibiting  the  e.xportation  of  specie,  will 
not  be  admitted,  unless  evidence  is  given  ot 
efforts  to  obtain  a  certified  copy  of  the  written 
law,  which  have  failed.  Scion  v.  27ic  Delaware 
Ins.  Co.,  2  Wash.  C.  C.  R.  175. 

26.  Action  on  a  bill  of  e.vchange  by  the  payee, 
against  the  drawer,  which  he  hail  endorsed  to 
0.,  and  which  was  by  0.  endorsed  to  C.  The 
court  admitted  O.  to  prove  that  he  endorsed  the 
bill  to  C.  merely  to  recover  the  money  for  the 
account  of  the  plaintilf,  and  without  considera- 
tion. The  pos.session  of  the  bill  by  the  drawer, 
is  prima  facie  evidence  that  he  has  paid  all  those 
who  could  claim  against  him  on  the  bill,  and  the 
endorser  O.  has  no  interest  in  the  event  of  the 
suit.  Lonsdale  v.  Broun,  3  Wash.  C.  C.  R. 
404. 

27.  The  question  is,  is  this  written  instrument 
the  contract,  or  merely  a  part  performance  of 
the  parol  agreement  ?  It  has  elsewhere  been 
decided,  that  in  cases  not  within  the  statute  of 
frauds,  evidence  may  be  given  to  contradict  a 
written  simple  contract,  by  showing  that  the 
whole  of  it  was  not  reduced  to  writing.  It  may 
well  be  doubted,  nevertheless,  whether  the 
safest  rule  is  not  to  apply  the  policy  and  reason 
of  the  statute  of  frauds  to  all  cases  of  written 
contracts.  M^CuUoch  v.  Girard,  4  Wash.  C.  C. 
R.  289. 

28.  Parol  evidence  can  no  more  be  given  to 
explain  than  to  contradict  a  written  instrument. 
Kemmil  v.  Wilson,  4  Wash.  C.  C.  R.  308. 

29.  It  was  proper  to  admit  parol  evidence  to 
establish  the  time  of  the  sailing  of  the  Panda  on 
her  voyage,  and  to  prove  the  course  and  termi- 
nation of  the  voyage,  without  proving  that  the 
log-book  was  missing  or  lost.     Ibid. 

30.  Parol  eviilence  is  not  admissible  to  affect 
the  construction  of  a  will ;  but  it  is  admissible 
where  it  is  required  by  considerations  extrinsic 
of  the  will,  and  which  necessarily  depend  upon 
such  evidence.  Gallego  v.  Gallego's  Ex^rs,  2 
Brockenb.  C.  C.  R.  285. 

31.  Where  the  shipping  articles  specify  the 
wages  of  a  mate  of  a  vessel,  he  cannot  give 
parol  evidence  of  an  agreement  to  allow  him 
other  compensation.  Veacock  v.  M-Call,  Gilpin's 
D.  C.  R.  329. 

32.  It  was  equally  well  settled  in  courts  of 
equity,  as  well  as  in  courts  of  law,  as  a  rule  of 
evitlence,  that  parol  evidence  is  inadmissible  te 
contradict,  or  substantially  vary  the  legal  import 
of  a  written  agreement.  And  this  is  founded  on 
the  soundest  principles  of  reason  and  policy,  as 
well  as  authority.  Sprigg  v.  The  Bank  of  Mount 
Fkasant,  14  Peters,  201. 


2.  Admission  of  Parol  Evidence  to  contradict  or 
e.rplain  U'rillen  Evidence. 

33.  In  a  suit  by  the  assignees  of  a  bond 
against  the  a.ssignor,  upon  a  written  assignment, 
parol  evidence  is  not  admissible  to  show  that  the 
assignor  had  expressly  guarantied  the  payment 
of  the  boiul,  this  being  no  part  of  the  written 
contract.     O'llara  v.  Hall.,  4  Dall.  340. 

34.  The  rule  which  forbids  a  deed  to  be  con- 
tradicted or  explained  by  parol  testimony,  is  a 
salutary  one;  the  courts  will  not  be  disposed  to 
impair  it.  Fatv  v.  Marsteller,  2  Cranch,  29;  1 
Cond.  Rep.  337. 

35.  An  assignee  of  a  pre-emption  warrant,  is 
held  to  be  a  competent  witness,  if  the  facts  in- 
tended to  be  proved  by  his  testimony  do  not  tend 
to  support  the  title  of  the  party  proiluciug  him. 
Wilson  \.  Speed,  3  Cranch,  283;  1  Cond.  Rep. 
531. 

36.  A  letter  of  credit  addressed  by  mistake 
to  John  and  Joseph,  and  delivered  to  John  and 
Jeremiah,  will  not  support  an  action  by  John  and 
Jeremiah,  for  goods  furnished  by  them  to  the 
bearer,  upon  the  faith  of  the  letter  of  credit.  It 
is  not  a  written  contract  between  the  plaintiffs 
and  defendant,  and  parol  proof  cannot  be  ad- 
mitted to  make  it  such.  It  is  not  a  case  of  am- 
biguity, fraud,  or  mistake,  on  the  part  of  the 
plaintiffs.  Pollard  v.  Dwight,  4  Cranch,  421 3  2 
Cond.  Rep.  157.  ' 

37.  Parol  evidence  cannot  be  given  that  one 
set  of  written  instructions  from  the  postmaster- 
general,  superseded  another  set  of  written  in- 
structions, it  must  be  proved  by  comparing  them 
together.     Ibid. 

38.  The  heirs  of  a  deceased  mortgagor  are  not 
competent  witnesses  in  a  suit  in  equity  by  an 
assignee,  to  redeem,  to  prove  the  payment  fraudu- 
lent; for  that  is  to  establish  their  own  title. 
Randall  v.  Phillips,  3  Mason's  C.  C.  R.  478. 

39.  It  is  a  general  rule,  that  an  agreement  in 
writing,  or  an  instrument  carrying  an  agreement 
into  execution,  shall  not  be  varied  by  parol  testi- 
mony, stating  conversations  or  circumstances 
anterior  to  the  written  instrument.  Hypt  v. 
Rousmanier,  8  Wheat.  174;  5  Cond.  Rep.  401. 

40.  There  is  no  rule  of  law  better  settled, 
than  that  which  precludes  the  admission  of  pa- 
rol evidence  to  contradict  or  substantially  vary 
the  legal  import  of  a  written  agreement ;  but 
evidence  of  usage  or  custom  is  never  considered 
of  this  character.  Renner  v.  The  Bank  of  Co- 
lumbia, 9  Wheat.  581 ;  5  Cond.  Rep.  691. 

41.  Latent  ambiguities  maybe  removed  by 
parol  evidence,  for  they  arise  from  proof  of  facts 
aliunde ;  and  where  the  doubt  is  created  by  pa- 
rol evidence,  it  is  reasonable  that  it  should  be 
removed  in  the  same  manner.  But  if  patent 
ambiguities  exist  in  the  contract  itself;  and  if 
the  language  be  too  doubtful  for  any  settled  con- 
struction by  the  admission  of  parol  evidence, 
you  create,  and  do  not  merely  construe  the  con- 
tract.    Peisch  V.  Dickson,  1  Mason's  C.  C.  R.  9. 

42.  There  is  an  intermediate  class  of  cases, 
partaking  of  the  nature  both  of  patent  and  latent 
ambiguities,  where  the  words  are  all  sensible, 
and  have  a  settled  meaning,  but,  at  the  same 
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time,  consistently  aiitnit  of  two  interpretations, 
accorclinij  to  the  snbject-inaiter  in  the  contem- 
plation of  the  parties.  In  such  case,  parol  evi- 
dence is  admissible,  to  show  the  circumstances 
under  which  the  contract  was  made,  and  the 
subject-matter  to  which  the  contract  referred. 
Ibid. 

43.  Parol  evidence  is  inadmissible  to  vary  or 
contiadict  the  terms  of  a  written  agreement 
signed  by  the  parties.  Randall  v.  Phillips  et  al., 
3  Mason's  C.  C.  R.  378. 

44.  A.,  seised  of  a  lot  in  Fourth  street,  in 
Philadelphia,  in  the  occupation  of  R.  H.,  and 
having  no  lot  in  Third  street,  devised  his  '•  lot  in 
Third  street,  in  the  occupation  of  R.  H."  Held, 
that  parol  evidence  was  admissible  to  explain 
the  mistake.  Lessee  of  Allen  v.  Lyons,  2  Wash. 
C.  C.  R.  475. 

45.  Where  a  contract  is  in  writing,  conversa- 
tions previou.s,  and  leading  to  it,  cannot  be  given 
in  evidence.  Gilpins  v.  Conseqiia,  Peter's  C.  C. 
R.85. 

46.  Parol  evidence  of  the  declarations  of  an 
auctioneer,  to  contradict  the  written  terms  of  the 
sale,  are  inadmissible ;  but  it  is  admissible  to 
show  what  he  did  sell,  for  the  objection  does  not 
apply.    Wright  v.  Deklyne,  Peters'  C.  C.  R.  199. 

47.  Where  the  shipping  articles  specify  the 
wages  of  the  mate  of  a  vessel,  he  cannot  give 
parol  evidence  of  an  agreement  to  allow  him 
other  compensation.  Veacock  v.  M'Call,  Gilpin's 
D.  C.  R.  329. 

48.  Parol  evidence  is  inadmissible  to  explain 
a  contract  entered  into  between  the  parties  by 
letter.  CldTrk  \.  Russell,  3  Dall.  315;  1  Cond. 
Rep.  193. 

49.  Proceedings  before  magistrates,  in  cases 
of  insolvent  debtors,  are  matters  in  pais,  and 
may  be  proved  by  parol  evidence.  Turner  v. 
Fendall,  1  Cranch,  117;   1  Cond.  Rep.  261. 

50.  In  an  action  on  a  valued  policy,  it  is  not 
competent  for  the  underwriters  to  give  parol  evi- 
dence to  show  that  the  value  of  the  property  in- 
sured is  (lifTerent  from  that  stated  in  the  policy. 
The  Marine  Lis.  Co.  v.  Hodgson,  6  Cranch,  206; 
2  Cond.  Rep.  347. 

51.  Where  a  check  was  drawn  by  a  person 
who  was  the  cashier  of  an  incorporated  bank, 
anil  it  appeared  doubtful  on  the  face  of  it  whe- 
ther it  was  an  official  or  a  private  act,  parol  evi- 
dence was  admitted  to  show  that  it  was  an  offi- 
cial act.  Mechanics^  Bank  of  Alexandria  v.  The 
Bank  of  Columbia,  5  Wheat.  326;  4  Cond.  Rep. 
666. 

52.  There  is  nothing  in  the  statute  of  frauds 
in  Rhode  Island,  which  is  a  copy  of  the  English 
statute,  29th  Charles  II.  ch.  2,  sec.  4.  rendering 
parol  evidence  inadmissible  to  show  that  an  ab- 
solute deed  was  intended  as  a  mortgage;  and 
that  the  defeasance  has  been  omitted  or  de- 
stroyed by  fraud  or  mistake,  or  omitted  by  de- 
sign, upon  mutual  confidence  between  the  par- 
ties.   Taylor  v.  Luther,  2  Sumner's  C.  C.  R.  228. 

53.  The  grantors  in  a  deed  of  release  and 
quit-claim,  are  competent  witnesses  in  a  suit  in 
chancery,  to  show  that  their  estate  was  not  ab- 
Bolute,  but  a  mortgage ;  of  which  their  grantees 


had  notice  at  the  lime  of   the  conveyance  to 
them.     Ibid. 

54.  A  policy  of  insurance  was  underwritten 
on  the  entirety  of  the  ship,  and  the  ship's  papers 
on  the  voyage  showed  a  joint  ownership  of  the 
master  and  the  assured.  HeW,  that  parol  evi- 
dence was  not  admis.sible  to  contradict  the  ship's 
papers,  and  to  prove  a  sole  ownership  in  the 
ship;  and  that  the  papers  were  all  wrong,  and 
founded  in  mistake.  Ohl  v.  The  Eagle  Ins.  Co., 
4  Mason's  C.  C.  R.  172. 

55.  The  rule  in  Walton  v.  Shelly,  is  not  au- 
thority in  the  United  States,  the  case  having 
been  decided  since  the  revolution  ;  and  that  rule 
has,  since  the  decision,  been  much  shaken ;  and 
it  has  been  held  to  extend  only  to  negotiable  pa- 
per. Blagg  V.  The  Phanix  Ins.  Co.,  3  Wash.  C. 
C.  R.  5. 

56.  The  subscribing  witness  to  a  paper,  who 
stated  that  he  was  called  in  to  sign  the  paper  as 
a  witness,  but  did  not  see  the  parties  execute  or 
acknowledge  it,  although  they  told  him  it  was 
their  agreement,  was  admitted  to  testify.  Munns 
V.  Dupont,  3  Wash.  C.  C.  R.  31. 

57.  Evidence  of  conversations  between  the 
supercargo  of  the  plaintiff's  ship,  and  the  de- 
fendant, previous  to,  and  leading  to  the  contract, 
tending' to  explain  or  vary  it,  is  improper.  Gil- 
pins  V.  Consequa,  3  Wash.  C.  C.  R.  184  ;  Peters' 
C.  C.  R.  85. 

58.  Parol  evidence  can  no  more  be  given  to 
explain,  than  to  contradict  a  written  instrument. 
Kemmil  v.  Wilson,  4  Wash.  C.  C.  R.  308. 

59.  The  general  rule  is  admitted,  that  parol 
evidence  to  explain  or  vary  a  written  contract, 
except  in  the  case  of  a  latent  ambiguity,  cannot 
be  given  in  evidence.  M'-Culloch  v.  Girard,  4 
Wash.  C.  C.  R.  290. 

60.  The  reasons  which  forbid  the  admission 
of  parol  evidence,  to  alter  or  explain  written 
agreements  or  other  instruments,  do  not  apply 
to  those  contracts  implied  by  operation  of  law; 
such  as  that  which  the  law  implies  with  respect 
to  the  endorser  of  a  note  of  hand.  Susquehanna 
Bridge  and  Banking  Co.  v.  Evans,  4  Wash.  C.  C. 
R.  480. 

61.  Parol  evidence  is  not  admissible  to  affect 
the  construction  of  a  will,  but  it  is  admissible 
where  its  introduction  is  required  by  considera- 
tions extrinsic  of  the  will,  and  which  necessarily 
depend  on  such  circumstances.  Gallego  v.  Gal 
lego^s  Executor,  2  Brockenb.  C.  C.  R.  285. 

^62.  A  contract  in  writing,  in  the  absence  of 
fraud,  mistake,  ignorance,  or  latent  ambiguity, 
cannot  be  varied,  impaired  or  explained  by  parol 
evidence.  Tilghman  and  Wife  v.  Tilghman^s 
Executors,  Baldwin's  C.  C.  R.  489. 

63.  A  promise  or  undertaking  to  pay  the  debt 
of  another,  must  be  entirely  in  writing,  accord- 
ing to  the  statute  of  frauds ;  and  cannot  be  added 
to,  or  varied,  nor  so  far  explained  by  parol  evi- 
dence, as  to  affect  its  import.  Clark  v.  Russell, 
3  Dall.  415;   1  Cond.  Rep.  193. 

64.  A  bill  of  parcels  delivered  by  J.,  stating 
the  goods  as  bought  of  D.  and  J.,  is  not  conclu- 
sive evidence  against  J.,  that  the  goods  were 
joint  property :  but  the  real  facts  of  the  case 
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muv  be  shown  by  parol.     Ifanis  v.  Johiislon,  3 
Ciarich,  31 1  ;   1  Coml.  Rop.  543. 

65.  All  iilleralioii  or  aiklition  in  a  deed,  as  by 
milling  a  now  obligor,  or  an  erasure,  as  striking 
out  an  oKl  obligor,  if  done  with  the  consent  ol 
ail  the  parties  to  a  deed,  does  not  avoid  it  •  whe- 
ther dune  before  or  after  e.vecution  ;  anil  such 
consent  may  be  proved  by  parol.  Speake  v.  I'lic 
United  Stales.  9  Cranch,  28;  3  Cond.  Kep.  244. 

66.  The  letting  in  of  parol  evidence  to  prove 
consent  in  making  alterations  in  a  deed,  is  not 
within  the  mischiefs  intended  to  be  prevented 
bv  the  statute  of  fi-auds;  if  the  objection  were 
valitl.  it  would  equally  apply  to  such  alterations, 
when  made  before  the  execution  of  the  deed  ; 
since,  if  not  taken  notice  of  by  a  memorandum 
on  the  deed,  they  must  be  proved  in  the  same 
manner.  The  parol  evidence  is  not  admitted  to 
explain  or  contradict  the  written  contract,  but 
only  to  ascertain  what  those  terms  are.     Ibid. 

67.  A  parol  exchange  of  lands,  or  parol  evi- 
dence that  a  conveyance  should  operate  as  an 
exchange,  will  not  convey  an  estate  or  interest 
in  lands.  Clarke  v.  Graham,  6  Wheat.  577 ;  5 
Cond.  Rep.  192. 

68.  When  parties  reduce  their  contracts  to 
writing,  the  obligations  and  right  of  each  are 
describeil  by  the  instrument  itself.  The  safety 
which  is  expected  from  them  would  be  much 
impaired,  if  they  could  be  established  upon  un- 
certain and  vague  impressions,  made  by  a  con- 
versation antecedent  to  the  reduction  of  the 
agreement.     Tayloe  v.  Riggs,  1  Peters,  596. 

69.  It  is  certainly  very  difficult  to  maintain, 
that  in  a  court  of  law  any  parol  evidence  is  ad- 
missible, substantially  to  change  the  purport  and 
effect  of  a  written  instrument,  and  to  impose 
upon  it  a  sense  which  its  terms  not  only  do  not 
imply,  but  expressly  repel.  Shankland  v.  The 
Corporation  of  Washington,  5  Peters.  390. 

70.  A  partv  to  a  negotiable  instrument  shall 
not  be  permitted  by  his  own  testimony  to  invali- 
date it.  Bank  of  the  United  States  v.  Dunn,  6 
Peters,  51. 

71.  It  is  competent  to  prove  by  parol  that  a 
guarantor  signed  his  name  in  blank  on  the  back 
of  a  promissory  note,  and  authorized  another  to 
write  a  sufficient  guaranty  over  it.     Ibid. 

72.  The  meaning  of  the  parties  to  written  in- 
struments must  be  ascertained  by  the  tenor  of 
the  writing,  and  not  by  looking  at  a  part  of  it; 
and  if  a  latent  ambiguity  arises  from  the  lan- 
guage used,  it  may  be  explained  by  parol. 
Boardman  v.  The  Lessees  of  Reed  and  Ford,  6 
Peters,  328. 

73.  The  rules  of  evidence  are  adopted  for 
practical  purposes  in  the  administration  of  jus- 
tice. And  although  it  is  laid  down  in  the  books 
as  a  general  rule,  that  the  best  evidence  the  na- 
ture of  the  case  will  admit  of  must  be  given, 
yet  it  is  not  understood  that  this  rule  requires 
the  strongest  possible  assurance  of  the  matter 
in  question.  The  extent  to  which  the  rule  is  to 
be  pushed,  is  governed  in  some  measure  by  cir- 
cumstances. If  any  suspicion  hangs  over  the 
instrument,  or  that  it  is  designedly  withheld,  a 
more  rigid  inquiry  should  be  made  into  the  rea- 


sons for  its  non-production.  But  where  there  ia 
no  such  suspicion,  all  that  ought  to  be  lequired 
is  reasonable  diligence  to  obtain  the  original. 
Minor  v.  Tillotson,  7  Peters,  99. 

74.  The  dei>osilions  of  several  witnesses, 
clerks  in  the  connling-house  of  the  plaintiffs, 
were  admitted  on  the  trial  of  the  cause,  in  which 
the  wi Incases  stateil  that  they  knew  tlr.it  a  letler 
of  creiiit  was  considi'red  by  the  plaintilis  as  co- 
vering any  balance  due  by  C.  H.  to  them  for  ad- 
vances from  time  to  time,  to  the  amount  of  eight 
thousand  dollars;  that  advances  were  made  and 
moneys  paid  by  them  on  account  of  C.  H.  from 
the  time  of  receiving  the  said  letter,  predicated 
on  the  letter  always  protecting  the  plaintifTs  to 
the  amount  of  eight  thou.sand  dollars;  and  that 
it  was  considered  in  the  counting-house  as  a  con- 
tinuing letter  of  credit,  and  so  acted  upon  by  the 
plaintifTs.  Held,  that  this  evidence  was  rightly 
admitted  to  establish  that  credit  had  been  given 
to  C.  H.  on  the  faith  of  it,  from  time  to  time,  and 
that  it  was  treated  by  the  plaintiffs  as  a  continu- 
ing guaranty;  so  that  if,  in  point  of  law,  it  was 
entitled  to  that  character,  the  plaintiffs'  claim 
might  not  be  open  to  the  suggestion  that  no  such 
advances,  acceptances,  or  endorsements  had 
been  made  upon  the  credit  of  it.  The  evidence 
was  not  open  to  the  objection,  that  it  was  an  at- 
tempt by  parol  evidence  to  explain  a  written 
contract.  Douglass  et  al.  v.  Reynolds  et  al.,  7 
Peters,  113. 

75.  In  the  case  of  the  Bank  of  the  United 
Stalest).  Dunn,  6  Peters,  51.  the  court  decided 
that  a  subsequent  endorser  was  not  competent 
to  prove  facts  which  would  tend  to  discharge  the 
prior  endorser  from  the  responsibility  of  his  en- 
dorsement. By  the  same  rule,  the  drawer  of  the 
note  is  equally  incompetent  to  prove  the  facts 
which  tend  to  discharge  the  endorser.  Bank  of 
the  Metropolis  v.  Jones,  8  Peters,  12. 

76.  S.  obtained  a  sum  of  money  of  M.,  secur- 
ing him  by  an  annuity  equal  to  ten  per  cent,  per 
annum  for  ten  years.  He  afterwards  resisted 
the  payment  of  the  annuity,  on  the  ground  that 
the  contract  was  usurious,  and  having  sold  the 
estate  to  L.  on  which  the  annuity  was  secured, 
he  in  writing  promised  to  indemnify  and  save 
him  harmless  for  prosecuting  a  writ  of  replevin, 
should  a  distress  be  made  for  the  annuity.  On 
the  trial  of  the  action  of  replevhi,  S.  was  not  a 
competent  witness  to  show  the  original  contract 
between  him  and  M.  was  usurious.  Scott  v. 
Lloyd,  9  Peters,  418. 

77.  In  an  action  on  four  promissory  notes,  one 
of  which  was  drawn  by  the  defendant,  in  favour 
of  the  plaintiff,  and  the  others  were  drawn  by 
the  defendant,  in  favour  of  other  persons  who 
had  endorsed  them  to  the  plaintiff,  parol  evi- 
dence was  properly  admitted  that  the  defendant 
acknowledged  that  he  was  indebted  to  the  plain- 
tiff, in  the  amount  of  the  notes,  and  offered  to 
confess  judgment  in  the  course  of  a  negotiation 
with  the  plaintifTs  counsel,  although  the  nego- 
tiation fell  through,  and  although  no  proof  was 
given  of  the  handwriting  or  signatures  of  the 
endorsers  of  the  notes.  This  case  does  not 
come  within  the  reason  or  principles  of  the  ride 
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which  excludes  offers  to  pay,  made  by  way  of 
compromise  upon  a  disputed  claim,  ami  to  buy 
peace.     M-Neil  v.  Holbrook,  12  Peters,  8i. 

78.  The  admissions  of  a  defendant,  that  he  is 
indebted  to  the  plaintiff  on  promissory  notes, 
when  proved  by  competent  testimony,  are  suffi- 
cient evidence  of  the  transfer  of  negotiable 
paper,  without  proof  of  the  handwriting  of  the 
payer.  Whether  the  evidence  was  legally  com- 
petent for  that  purpose,  or  not,  is  a  question  for 
the  court,  and  not  for  the  jury,  in  the  absence 
of  all  contradictory  testimony.     Ibid. 

79.  A  translation,  by  the  secretary  of  the 
board  of  land-commissioners  of  Florida,  whose 
duty  it  was  to  translate  Spanish  documents  given 
in  evidence  before  the  board  of  commissioners, 
of  a  certified  copy  of  a  Spanish  grant  of  land  in 
Florida,  which  had  been  produced  to  the  board, 
was  properly  admitted  as  evidence  of  the  grant; 
satisfactory  proof  having  been  given  to  the  court, 
that  the  original  grant  could  not  be  found  in  the 
records  of  East  Florida ;  and  that  this  was  the 
best  evidence,  from  the  nature  of  the  case, 
which  could  be  given  of  the  existence  of  the 
original  paper  lost  or  destroyed.  United  States  v. 
Delespine-s  Heirs,  ^c,  12  Peters,  654. 

80.  If  the  instrument  supposed  to  be  forged, 
is  destroyed  or  suppressed  by  the  prisoner,  the 
tenor  may  be  proved  by  parol  evidence  :  the 
next  best  evidence  is  the  rule ;  therefore,  if 
there  be  a  copy  which  can  be  sworn  to,  that  is 
the  next  best  evidence.  United  States  v.  Britton, 
2  Mason's  C.  C.  R.  464. 

81.  Th§  United  States  instituted  a  joint  action 
on  a  joint  and  several  bond,  executed  by  a  col- 
lector of  taxes,  and  his  sureties.  The  defendant, 
the  principal  in  the  bond,  confessed  a  judgment, 
by  a  cognovit  actionem  ;  and  the  United  States 
issued  an  execution  against  his  body,  on  the 
judoment  upon  which  he  was  imprisoned,  and 
was  afterwards  discharged  by  the  insolvent  law 
of  the  United  States.  The  United  States  pro- 
ceeded against  the  other  defendants,  and  on  the 
trial,  the  principal  in  the  bond  having  been  re- 
leased by  his  co-obligors,  was  offered  by  the  de- 
fendants, and  admitted  by  the  circuit  court,  to 
prove  that  one  of  the  co-obligors  had  executed 
the  bond,  on  condition  that  others  would  execute 
it,  which  they  did  not  do.  The  circuit  court  ad- 
mitted the  evidence.  The  supreme  court  held 
that  it  was  properly  admitted.  United  States  v. 
Leffler,  1 1  Peters,  86. 

82.  The  principle  settled  by  the  supreme 
court,  in  the  case  of  the  Bank  of  the  United 
States  V.  Dunn,  6  Peters,  51,  goes  to  the  exclu- 
sion of  a  party  to  a  negotiable  instrument,  upon 
the  ground  of  the  currency  given  to  it  by  the 

lame  of  the  witness,  called  to  impeach  its  va- 
idity;  and  does  not  extend  to  any  other  case  to 
A'hich  that  reasoning  does  not  apply.     Ibid. 

83.  Where  certain  merchants  had  entered 
mto  a  written  agreement  to  subscribe  certain 
sums  for  a  voyage  to  Africa.  &c.,  and  authorized 
their  agent  to  draw  bills  for  a  certain  amount, 
and  he  drew  a  bill  on  one  of  the  subscribers  for 
the  amount  subscribed  by  him,  and  he  drew  a 
bill  to  pay  for  the  goods  bought  for  the  voyage, 
on  the  credit  of  the  written  authority  before 


stated,  which  was  shofwn  to  the  payee  of  the 
bill  before  it  was  drawn;  it  was  held,  that  the 
agent,  although  drawer  of  the  bill,  was  a  compe- 
tent witness  to  prove  the  facts  in  a  suit  brought 
by  the  payee  against  the  subscriber,  upon  a 
constructive  acceptance  of  the  bill;  it  having 
been  dishonoured  when  presented  for  accept- 
ance.    Lowber  v.  Shaw,  5  INIason's  C.  C.  R.  241. 

84.  Where  a  voluntary  deed  is  impeached  as 
fraudulent,  evidence  of  judgments  against  the 
grantor  is  admissible  as  proof,  (among  other 
facts,)  that  he  was  indebted  at  the  time  of  exe- 
cuting the  deed;  although  the  grantee  was  not 
a  parly  to  the  suits  on  which  the  judgments  were 
obtained.  Evidence  is  admissible  to  show 
another  conside<ation  than  that  expressed  in  the 
deed,  if  not  inconsistent  with  the  consideration 
expressed.  Hinde  v.Longworth,  11  Wheat.  199; 
6  Cond.  Rep.  270. 

85.  The  declarations  of  the  testator,  before 
and  at  the  time  of  making  a  will,  and  after- 
wards, if  so  near  as  to  be  a  part  of  the  res  gestae, 
are  admissible  to  show  fraud  in  obtaining  the 
will;  but  not  declarations  at  any  distance  of 
time  after  the  will  has  been  executed,  espe- 
cially where  the  will  has  always  been  in  the  tes- 
tator's possession.  The  declarations  of  the 
testator  as  to  his  intention  to  alter  his  will,  and 
being  prevailed  upon  not  to  do  so,  are  not  admis- 
sible to  show  that  the  will  was  fraudulently 
prevented  from  being  revoked,  there  being  no 
act  or  attempt  shown  to  revoke  the  will,  &c. 
Smith  V.  Fenner,  1  Gallis.  C.  C.  R.  170. 

86.  In  an  action  to  recover  the  balance  of  a 
settled  account,  and  of  certain  bills  of  exchange 
accepted  by  the  defendant,  the  defendant  offered 
to  prove  that  the  plaintiff's  intestate  acknow- 
ledged himself  to  be  indebted  to  the  defendant 
on  another  account,  which  included  the  settled 
account,  and  upon  which  a  larger  amount  was 
due  than  that  claimed,  which  the  intestate  pro- 
mised to  pay.  The  court  allowed  evidence  to  be 
given,  as  it  was  not  offered  to  affect  the  settled 
account,  but  to  establish  a  claim  independent  of 
it,  and  which  the  plaintiff's  intestate  promised 
to  pay.  Vuyton,  Admh,  v.  Purnell,  1  Wash.  C. 
C.  R.  467. 

87.  A  receipt  for  so  much  money  is  only  evi- 
dence of  a  payment  and  satisfaction,  which  may 
be  explained  by  parol  proof.  Hylton''s  Lessee  v. 
Brown,  1  Wash.  C.  C.  R.  298. 

88.  The  rule  which  prevents  a  person  im- 
peaching a  paper  to  which  he  has  given  credit, 
extends  only  to  negotiable  instruments,  and  can 
apply  only  when  the  paper  has  been  negotiated ; 
for  while  the  dispute  is  between  the  original  par- 
ties, there  is  no  difference  between  such  an  in- 
strument, and  one  not  negotiable.  Blagg  v.  2'/ie 
Phanix  ins.  Co.,  3  Wash.  C.  C.  R.  5. 

89.  A  certificate  of  the  secretary  of  the  com- 
monwealth of  Pennsylvania,  "that  a  certificate 
annexed  thereto  of  receiver-general,  is  a  true 
extract  from  a  certificate  of  Ihat  ofiicer,  dated 
Mav  2(1,  1794,  now  remaining  on  file  in  the  of- 
fice' of  the  secretary  of  the  commonwealth, 
which  contains  the  names  of  persons  to  whom 
warrants  were  granted,  and  the  amount  of  money 
paid,  sealed  with  the  lesser  seal  at  that  time  , 
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and  that  the  usual  practice  is  not  to  a(R\  the  seal 
ot  his  oltice,  until  it  appears  by  a  certificate 
that  the  purchase  money  has  been  paid  ;''  is  not 
evidence  to  show  at  what  time  the  seal  of  tho 
governor  was  atTixeil  to  a  warrant.  Lessee  of 
Brown  v.  CniHotcaij,  Peters"  C.  C.  R.  291. 


PARTIES   IN 


CIVIL   AND  ADMIRALTY 
CAUSES. 


1.  Generally  speaking,  all  joint  obligors,  and 
persons  bound  by  covenants,  contracts,  or  quasi 
contracts,  ought  to  be  made  parties  to  the  suit, 
and  the  plaintilf  may  be  compelled  to  join  them 
all,  by  a  plea  in  abatement  for  the  non-joinder. 
But  such  an  objection  can  only  be  taken  advan- 
tage of  by  plea  in  abatement ;  for  if  one  parly 
only  is  sued,  it  is  not  matter  in  bar  of  the  suit, 
or  in  arrest  of  judgment  upon  the  finding  of  the 
jury,  or  of  variance  in  evidence  in  the  trial.  But 
the  same  doctrine  does  not  appear  to  have  been 
acted  upon,  in  the  full  extent,  in  cases  of  recog- 
nisances and  judgments,  and  other  matters  of 
record,  such  as  bonds  to  the  crown.  If  in  cases 
of  this  sort,  it  appears  by  the  declaration,  or 
other  pleadings,  that  there  is  another  joint  debtor, 
who  is  not  sued,  although  it  is  not  averred  he  is 
living,  the  objection  need  not  be  pleaded  in 
abatement ;  but  it  may  be  taken  advantage  of 
upon  demurrer  or  arrest  of  judgment.  Gilman  v. 
Rives^  10  Peters,  298. 

2.  If  the  defendant  below  intermarries  after 
the  judgment,  and  before  the  service  of  the 
writ  of  error,  the  service  of  the  citation  upon  the 
husband  will  be  sufficient.  Fairfax's  Ex'rs  v. 
Fairfax,  5  C ranch,  19;  2  Cond.  Rep.  178. 

3.  The  endorsee  has  a  right  to  insist  that  the 
other  endorsers  should  be  made  parties  to  the 
suit  of  a  remote  endorsee.  Riddle  et  al.  v.  Man- 
deville  et  al..  5  Cranch,  322;  2  Cond.  Rep.  268. 

4.  The  supreme  court,  in  an  equity  cause, 
will  not  make  a  final  decree  upon  the  merits  of 
the  case,  unless  all  persons,  who  are  essentially 
interested,  are  made  parties  to  the  suit ;  although 
some  of  those  persons  are  not  within  the  juris- 
diction of  the  court.  Russell  v.  Claris  ExWs  et 
a/.,  7  Cranch,  69;  2  Cond.  Rep.  417. 

5.  The  incapacity  imposed  on  the  circuit 
courts  to  proceed  against  any  person  residing 
within  the  United  States,  but  not  within  the  dis- 
trict for  which  the  court  may  be  holden,  will 
justify  them  in  dispensing  with  parties  merely 
formal.  Perhaps,  in  cases  where  the  real  merits 
of  the  cause  may  be  determined,  without  essen- 
tially affecting  the  interests  of  ab.?ent  persons,  it 
may  be  the  duty  of  the  court  to  decree  as  be- 
tween the  parties  before  them.  But  where  par- 
ties are  essential,  and  their  interests  may  be 
affected  by  a  decree,  the  court  cannot  proceed 
to  a  final  decision  of  the  cause  till  they  are  made 
parties.     Ihid. 

6.  The  nominal  plaintiff  may  dismiss  a  suit 
brought  in  his  name  by  a  creditor,  who  has  not 
an  assignment  of  the  cause  of  action.  Welsh  v. 
Mandeville,  7  Cranch,  152;  2  Cond.  Rep.  452. 

7.  The  circuit  courts  of  the  United  States  are 


not  deprived  of  their  jurisdiction  where  it  arises 
from  the  citizenship  or  alienage  of  parties,  by 
joining  a  mere  nominal  party,  who  does  not  jws- 
sess  the  recjuisite  characti'r  to  give  jurisdiction. 
Ward  V.  Arredondo  et  al.,  Paine'sC.  C.  R.  410. 

8.  When  an  action  is  in  its  origin  instituted  in 
the  name  of  A  for  the  use  of  B,  the  cestui  que 
trust  is,  by  the  law  of  Maryland,  regarded  as  the 
real  jiarty  to  the  suit.  Gaither  v.  The  Farmers 
and  Mechanics  Hank  of  Georgetown,  1  Peters,  42. 

9.  Where  the  real  parties  on  the  record  in  the 
circuit  court,  are  not  citizens  of  different  states, 
the  court  has  no  jurisdiction.  Dodge  v.  Perkins, 
4  Mason's  C.  C.  R.  435. 

10.  Although  no  suit  can  be  maintained  in  the 
courts  of  the  United  States  by  a  foreign  executor 
and  administrator,  unless  he  has  taken  out  ad- 
ministration in  the  United  States,  yet  this  prin- 
ciple does  not  apply,  except  where  the  party 
sues  in  right  of  the  deceased.  If  he  sues  in  his 
own  right,  although  the  right  be  derived  under 
a  foreign  will,  no  administration  need  be  taken 
out  in  the  United  States,  if  the  will  does  not 
affect  the  real  estate  passed  by  the  will  here. 
Trecothick  v.  Austin,  4  Mason's  C.  C.  R.  16. 

11.  The  testimony  of  persons  who  are  parties 
to  an  admiralty  suit,  ought  to  be  taken  under  a 
special  order  of  the  court,  showing  the  cause,  in 
order  to  enable  the  court  to  limit  its  inquiries  to 
matters  within  the  e.vception  to  the  rule  which 
prevents  parties  being  witnesses.  The  Schooner 
Boston,  1  Sumner's  C.  C.  R.  328. 

12.  In  a  libel  for  salvage,  all  the  parties  should 
be  inserted,  and  brought  into  court.  The  Schooner 
Emulous,  1  Sumner's  C.  C.  R.  207. 

13.  In  a  libel  in  rem,  against  a  vessel  and 
cargo,  the  underwriters,  not  having  accepted  the 
abandonment,  are  not  proper  parties.     Ibid. 

14.  In  a  salvage  suit  in  the  admiralty,  the 
salvors,  being  parties  to  the  suit,  are  not  compe- 
tent witnesses  as  to  facts  occurring  in  part  after 
the  property  has  been  bought  in.     Ibid. 

15.  In  salvage  cases  the  proper  course  is  to 
make  all  the  co-salvors  parties  to  the  original 
libel;  and  if  they  are  omitted  they  need  not  file 
a  new  libel,  where  the  property  has  been  already 
proceeded  against,  and  is  in  the  custody  of  the 
court.  But  they  may  bring  forward  their  claims 
by  a  suitable  allegation,  and  thus  make  them- 
selves parlies  to  the  cause  without  the  formality 
of  notice  or  process  to  the  other  parties.  Where 
different  libels  are  filed  by  co-salvors,  unneces- 
sarily, it  is  at  the  peril  of  paying  costs.  The  Ship 
Henry  Ewbank,  1  Sumner's  C.  C.  R.  400. 

16.  The  affidavit  of  a  party  to  the  cause,  of  the 
loss  or  destruction  of  an  original  paper,  offered 
in  order  to  introduce  secondary  evidence  of  the 
contents  of  the  paper,  is  proper.  If  such  affi- 
davit could  not  be  received  of  the  loss  of  a  writ- 
ten contract,  the  contents  of  which  are  well 
known  to  others,  or  a  copy  of  which  can  be 
proved,  a  party  might  be  completely  deprived 
of  his  rights,  at  least  in  a  court  of  law.  Tayloe 
V.  Rigss',  1  Peters,  596. 

17.  It  is  a  sound  general  rule,  that  a  party  can- 
not be  a  witness  in  his  own  cause:  but  many  col- 
lateral questions  arise  iji  the  progress  of  a  cause, 
to  which  the  rule  does  not  apply.     Questions 
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which  do  not  involve  the  matter  in  controversy, 
but  matter  which  is  auxiliary  to  the  trial,  and 
which  facilitates  the  preparation  for  it,  often 
depends  on  the  oath  of  the  party.  An  affidavit 
of  the  materiality  of  a  witness,  for  the  purpose 
of  obtaining  a  continuance,  or  a  commission  to 
take  depositions,  or  an  affidavit  of  his  inability  to 
attend,  is  usnally  made  by  the  party,  and  receiv- 
ed without  objection.  On  incidental  questions, 
which  do  not  affect  the  issue  to  be  tried  by  the 
jury,  the  affidavit  of  the  party  is  received.  Ibid. 

18.  When  there  is  no  change  of  the  parties  to 
a  suit,  during  its  progress,  a  jurisdiction  depend- 
ing on  the  condition  of  the  parties  is  governed 
by  that  condition  as  it  was  at  the  commencement 
of  the  suit.    Conelly  v.  Taylor,  2  Peters.  565. 

19.  The  principle  settled  by  the  supreme 
court,  in  the  case  of  the  Bank  of  the  United 
States  V.  Dunn,  6  Peters,  51,  goes  to  the  e.vclu- 
eion  of  the  evidence  of  a  party  to  a  negotiable 
instrument,  upon  the  ground  of  the  currency 
given  to  such  instruments  by  the  name  of  the 
witness  called  to  impeach  their  validity,  and 
does  not  e.vtend  to  a  case  in  which  that  reason- 
ing does  not  apply.  United  States  v.Lejflei;  11 
Peters,  86. 

20.  No  persons  but  those  appearing  to  be  par- 
ties to  the  record,  can  be  permitted  to  be  heard 
on  an  appeal  or  writ  of  error.  Harrison  v.  Nixon, 
9  Peters,  483. 

21.  The  rule  as  to  joinder  in  actions  is,  that 
where  the  legal  interest  is  joint,  the  parties  can- 
not sue  in  their  action,  unless  the  interest  is  first 
severed,  l^cause,  if  they  might  do  so.  the  court 
could  not  know  for  which  plaintiff  to  give  judg- 
ment.  Sawyer  v.  Steele,  4  Wash.  C.  C.  R.  228. 

22.  If  one  of  two  persons,  having  a  joint  inte- 
rest in  a  claim  or  demand,  receives  his  propor- 
tion, the  other  may  sue  alone  for  his  share,  as 
this  amounts  to  a  severance.     Ibid. 

23.  Where  a  charterparty  had  been  entered 
into  by  one  Smith,  and  the  defendant,  although 
in  the  body  of  it  he  stated  himself  the  agent  of 
Clark,  yet  all  the  covenants  having  been  made 
with  Smith,  and  the  instrument  having  been 
e.xecnted  in  his  own  name,  without  reference 
to  Clark,  the  action  cannot  be  sustained  in  the 
name  of  Clark.  Clark's  Exhs  v.  Wilson,  3  Wash. 
C.  C.  R.  560. 

24.  On  a  note  payable  to  Hicks  or  bearer,  the 
bearer  may  sue.  Halsted  v.  Lyon,  2  M'Lean's  C. 
C.  R.  226. 

25.  The  bearer  is  not,  within  the  eleventh  sec- 
tion of  the  judiciary  act  of  1789,  an  assignee.  Ibid. 

26.  The  holder  of  a  note  may  sue  in  his  own 
name,  with  the  assent  of  those  who  may  be  in- 
terested in  the  note.     Ibid. 

27.  A  note  given  to  an  agent  of  the  United 
States,  for  their  benefit,  suit  may  be  brought  in 
their  name.  United  States  v.  Boice,  2  M'Lean's 
C.  C.  R.  352. 
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1.  A  bill  was  filed  on  behalf  of  the  state  ot 
New  York  against  the  state  of  Connecticut,  rela- 


tive to  the  boundary  of  the  two  states :  It  was 
held,  that  a  decision  on  the  right  to  the  soil  be- 
tween individual  .suitors,  can  never  afTect  the 
right  of  the  state  as  to  jurisdiction.  State  of  New 
York  V.  Connecticut,  4  Dall.  3;  1  Cond.  Rep.  203. 

2.  The  waiit  of  proper  parties  is  not  a  good 
plea,  if  the  bill  suggests  a  sufficient  reason  for 
not  making  other  parties,  as  that  they  are  out 
of  the  jurisdiction  of  the  court.  Milli^an  v.  MiU 
ledge,  3  Cranch,  220;   1  Cond.  Rep.  503. 

3.  The  want  of  proper  parties  is  not  a  suffi- 
cient ground  for  dismissing  the  bill ;  it  ought  to 
stand  over  to  make  new  parties.     Ibid. 

4.  If  the  defendant  below  intermarries  after 
the  judgment,  and  before  the  service  of  the  writ 
of  error,  or  notice  of  an  appeal,  the  service  of 
the  citation  upon  the  husband  will  be  sufficient. 
Fairfax's  Exhs  v.  Fairfax,  5  Cranch,  19;  2  Cond. 
Rep.  178. 

5.  The  supreme  court,  in  an  equity  cause, 
will  not  make  a  final  decree  upon  the  merits  of 
the  case,  unless  all  persons,  who  are  essentially 
interested,  are  made  parties  to  the  suit,  although 
some  of  those  persons  are  not  within  the  juris- 
diction of  the  court.  Russell  v.  Clark^s  Ex^rs  et 
al.,  7  Cranch,  69;  2  Cond.  Rep.  417. 

6.  The  incapacity  imposed  on  the  circuit 
courts  to  proceed  against  any  person  residing 
within  the  United  States,  but  not  within  the  dis- 
trict for  which  the  court  may  be  holden,  will 
justify  them  in  dispensing  with  parties  merely 
formal.  Perhaps,  in  cases  where  the  real  merits 
of  the  cause  maybe  determined,  without  essen- 
tially affecting  the  interests  of  absent  persons, 
it  may  be  the  duty  of  the  court  to  decree  as  be- 
tween the  parties  before  them.  But  where  par- 
ties are  essential,  and  their  interests  may  be 
affected  by  a  decree,  the  court  cannot  proceed 
to  a  final  decision  of  the  cause  until  they  are 
made  parties.     Ibid. 

7.  A  bill  in  equity  to  enjoin  a  judgment  at 
law,  is  not  to  be  considered  as  an  original  bill; 
and,  therefore,  in  a  court  of  limited  jurisdiction, 
parties  will  be  dispensed  with,  who,  in  other 
circumstances,  would  be  required,  where  the  in- 
troduction of  those  parties  may  create  a  doubt  as 
to  the  jurisdiction  of  the  court.  Simms  v.  Guthrie 
etal,  9  Cranch,  19;  3  Cond.  Rep.  237. 

8.  In  a  suit  demanding  the  specific  perform- 
ance of  a  contract,  by  conveying  lands  stipulated 
to  be  conveyed,  as  the  consideration  of  other 
lands  sold,  or  in  lieu  thereof  requiring  indemni- 
fication by  the  payment  of  money,  all  the  co- 
heirs of  the  deceased  vendor  ought  to  be  made 
parties  to  the  bill;  and  if  one  is  omitted,  his 
death  ought  to  be  proved.  Morgan'' s  Heirs  v. 
Mormn,  2  Wheat.  290;  4  Cond.  Rep.  120. 

9.^Upon  a  bill  filed  by  the  United  States,  pro- 
ceeding as  ordinary  creditors,  against  the  debtor- 
of  their  debtor  for  an  account,  &c.,  the  original 
debtor  of  the  United  States  ought  to  be  made  a 
party,  and  the  account  taken  between  him  and 
his  debtor.  United  States  v.  Howland  et  al,  4 
Wheat.  108;  4  Cond.  Rep.  404. 

10.  A  final  decree  cannot  be  pronounced  m 
equity  until  all  parties  in  interest  are  brought 
before  the  court.  Marshall  v.  Beverley,  5  Wb*^''* 
313;  4  Cond.  Rep.  660. 
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11.  Where  a  bill  was  filed  for  a  perpetiKil  in-    cree;  ami  the  purchasers  uiuler  the  sale,  take, 
junction,  oil  jiui^Mneiils  oblaiiiod  on  cortaiii  bills    subject  to  the  prior  lieu.    Ftnlcy  v.  The  Bank  of 


of  e.vchanjje  drawn  by  the  plaiiitill',  and  nego- 
tiated to  the  defendant,  and  which  had  subse- 
quently passed  from  the  latter  into  the  hands  of 
third  persons,  by  whom  the  judgments  were  ob- 
tained :  Ilchi,  that  the  injunction  could  not  be 
decreed  until  their  answers  had  come  in;  al- 
though the  bill  stated  that  he  had  paid  the 
judiiments.  and  was  then  the  oidy  party  inte- 
rested in  them;  because  such  statement  and  ad- 
mission might  be  made  by  collusion.     l!nd. 

12.  No  one  need  be  made  a  party  complainant 
in  whom  there  exists  no  interest,  and  no  one 
party  defendant,  from  whom  nothing  is  de- 
manded. Kerr  V.  Watts,  6  Wheat.  550;  5  Cond. 
Rep.  173. 

13.  Courts  of  equity  require  that  all  the  par- 
ties concerned  in  interest,  shall  be  brought  be- 
fore them,  that  the  matter  in  controversy  may 
be  finally  settled.  This  rule,  however,  is  framed 
by  the  court  itself,  and  is  subject  to  its  discre- 
tion; and  being  introduced  for  the  purpose  of 
justice,  is  .susceptible  of  modification  for  the  pro- 
motion of  those  purposes.  Elmcndorf  v.  Taylor 
et  ai,  10  Wheat.  152;  6  Cond.  Rep.  47. 

14.  This  rule  is  not  universally  applicable  to 
cases  in  the  courts  of  the  United  States.  Those 
courts  will  require  of  the  plaintiff  to  do  all  in 
his  power  to  bring  in  every  person  concerned  in 
interest  before  the  court.  But  the  case  may  be 
completely  decided,  as  between  the  litigant 
parties;  the  circumstance  that  an  interest  ex- 
ists in  some  other  person,  on  whom  the  process 
of  the  court  cannot  act,  as  if  such  party  be  a 
resident  of  some  other  state,  ought  not  to  pre- 
vent a  decree  upon  its  merits.     Ibid. 

15.  The  circumstance  that  some  persons  have 
been  improperly  joined  as  defendants  in  the  bill, 
cannot  atTect  the  jurisdiction  of  the  circuit  court, 
as  to  other  parties  who  are  properly  before  it. 
Carneal  et  al.  v.  Banks,  10  Wheat.  181 ;  6  Cond. 
Rep.  64. 

16.  In  a  suit  in  equity,  brought  by  heirs  at 
law  to  set  aside  a  conveyance  obtained  from 
their  ancestor  by  fraud  and  imposition,  a  final 
decree  for  the  sale  of  the  property  cannot  be 
pronounced,  until  all  the  heirs  are  brought  be- 
fore the  court  as  parties,  if  within  the  jurisdic- 
tion of  the  court.  Hardias,  et  al.  v.  Handy  et  al., 
11  Wheat.  103:  6  Cond.  Rep.  236. 

17.  If  some  of  the  heirs,  being  beyond  the 
jurisdiction  of  the  court,  cannot  be  brought  be- 
fore it  as  parties,  the  undivided  interest  of  those 
who  are  made  parties  may  be  sold.     Ibid. 

18.  Although,  in  general,  all  incumbrancers 
must  be  made  parties  to  a  bill  of  foreclosure, 
yet-  where  a  decree  of  foreclosure  and  sale  was 
made  at  the  suit  of  a  subsequent  mortgagee,  and 
with  the  consent  of  the  mortgagor,  it  not  appear- 
ing to  the  court  that  there  was  any  prior  incum- 
brance, the  proceedings  will  not  be  set  aside 
upon  the  application  of  the  mortgagor,  in  order 
to  let  in  the  prior  mortgagee,  who  ought  regularly 
to  have  been  made  a  party ;  unless  it  be  neces- 
sary to  prevent  irremediable  mischief.  But,  in 
such  case,  the  prior  mortgagee,  not  having  been 
made  party  to  the  bill,  is  not  bound  by  the  de- 


Ihe  United  States,  11  Wheat.  304;  6  Cond.  Rep. 
319. 

19.  Where  an  o<juity  cause  may  be  finally  de- 
cided as  between  the  parties  litigant,  without 
bringing  others  before  the  court,  who  wouUl,  ge- 
nerally speaking,  be  necessary  parties,  such  par- 
ties may  be  dispensed  with  in  the  circuit  court, 
if  its  process  cannot  reach  them  ;  as  if  they  be 
residents  of  some  other  state.  But,  if  the  rights 
of  those  not  before  the  court,  are  insepaiably 
connected  with  the  claims  of  the  parties  litigant, 
so  that  a  final  decree  caiuiot  be  made  in  the 
cause,  without  aflTecting  the  rights  of  the  absent 
parties,  the  peculiar  constitution  of  the  circuit 
court  furnishes  no  ground  for  dispensing  with 
such  parties.  Mallow  el  al.  v.  Hinde,  12  Wheat. 
193;  6  Cond.  Rep.  516. 

20.  The  court  may,  in  its  discretion,  where 
the  purposes  of  justice  require  it,  retain  juris- 
diction of  the  cause,  on  an  injunction  bill,  as  be- 
tween the  parties  regularly  before  it,  until  the 
plaintiffs  have  had  an  opportunity  of  litigating 
their  controversy  with  the  other  parties  in  a 
competent  tribunal :  and  if  it  appear  by  the 
judgment  of  such  tribunal,  that  the  plaintitfs  are 
equitably  entitled  to  the  interest  claimed  by  the 
other  parties,  the  court  may  proceed  to  a  final 
decree  upon  the  merits.     Ibid. 

21.  It  is  a  general  rule,  that  every  person  in- 
terested in  the  subject-matter,  should  be  made 
a  party  to  a  bill  in  equity.  Therefore,  where 
there  is  a  joint,  or  a  joint  and  several  contract, 
the  plaintiff  must  bring  each  of  the  debtort^?be- 
fore  the  court.  Van  Reimsdyk  v.  Kane  el  al.,  1 
Gallis.  C.  C.  R.  371. 

22.  But,  where  the  reason  ceases,  the  rule 
ceases  also ;  and,  therefore,  if  the  demand  be 
admitted,  and  there  can  be  no  effectual  contri- 
bution from  the  other  parties,  it  is  not  allowed  to 
prevail.     Ibid. 

23.  The  rule  has  been  rela.xed  where  the  per- 
sons befoie  the  court  were  the  only  solvent  per- 
sons, and  admitted  the  debts;  where  the  absent 
party  was  beyond  the  process  of  the  court :  and 
where  he  stood  in  the  situation  of  a  mere  surety: 
though  it  might  be  otherwise,  if  he  were  a  co- 
surety.    Ibid. 

24.  It  is  also  a  general  rule,  that  no  one  need 
be  made  a  party,  against  whom,  if  brought  to  a 
hearing,  the  plaintiflT  can  have  no  decree.  There- 
fore, on  a  bill  by  creditors  or  purchasers,  against 
the  assignees  of  a  bankrupt,  the  bankrupt  him- 
self need  not  be  made  a  parly.     Ibid. 

25.  It  is  a  general  rule  in  equity,  that  all  per- 
sons materially  interested  in  the  matter  of  the 
bill,  as  plaintiffs  or  defendants,  ought  to  be  maiie 
parties  to  il,,  however  numerous  they  may  be. 
West  V.  Randall  et  al.,  2  Mason's  C.  C.  R.  181. 

26.  There  are,  however,  exceptions  to  this 
rule;  as.  where  the  other  person  not  made  a 
party,  is' without  the  jurisdiction  of  the  court,  or 
if  a  personal  representative  be  a  necessary 
party,  and  the  right  of  representation  is  in  liti- 
gation in  the  proper  ecclesiastical  court;  or  a 
bill  seeks  a  discovery  of  the  necessary  parties, 
and,  in  either  case,  the  facts  are  charged  in  the 
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bill,  the  court  will  not  insist  upon  the  objection  : 
but,  if  it  can,  will  proceed  to  make  a  decree  be- 
tween the  parties  before  it.     Ibid. 

27.  So.  where  the  parties  are  very  numerous, 
and  the  court  perceives  that  it  will  be  alnnost 
impossible  to  bring  them  all  before  the  court ; 
or  where  the  question  is  of  general  interest,  and 
a  few  may  sue  for  the  benefit  of  the  whole ;  or 
where  the  parties  form  a  part  of  a  voluntary  as- 
sociation for  public  or  private  purposes,  and  may 
be  fairly  supposed  to  represent  the  rights  and  in- 
terests of  the  whole;  in  these,  and  in  analogous 
cases,  if  the  bill  purports  to  be  not  merely  in  be- 
half of  the  plaintiffs,  but  of  all  others  interested, 
the  plea  of  the  want  of  parties  will  be  repelled, 
and  the  court  will  proceed  to  a  decree.     Ibid. 

28.  Yet,  in  these  cases,  the  court  will  permit 
the  other  parties  to  come  in  under  the  decree, 
and  to  take  the  benefit  of  it,  or  to  show  it  to  be 
erroneous,  and  award  a  re-hearing;  or  will  en- 
tertain a  bill  or  petition,  which  shall  bring  the 
rights  of  such  parties  more  distinctly  before  the 
court,  if  there  be  certainty  or  danger  of  injury 
or  injustice.     Ibid. 

29.  Among  this  class  of  cases,  are  suits 
brought  by  a  part  of  a  crew  of  a  privateer 
against  prize  agents,  for  an  account,  and  their 
proportion  of  prize  money.  There,  if  the  bill  be 
in  behalf  of  themselves  only,  it  will  not  be  sus- 
tained :  but,  if  it  be  in  behalf  of  themselves  and 
all  the  rest  of  the  crew,  it  will  be  sustained. 
Ibid. 

30.  So  is  the  common  case  of  creditors  suing 
on  behalf  of  the  rest,  and  seeking  an  account  of 
the  estate  of  their  deceased  debtor,  to  obtain 
payment  of  their  demands;  in  which  case,  the 
other  creditors  may  come  in,  and  take  the  bene- 
fit of  the  decree.     Ibid. 

31.  Legatees  seeking  relief,  and  an  account 
against  executors,  may  sue  in  behalf  of  them- 
selves, and  all  other  interested  persons,  when 
placed  in  the  same  predicament  as  creditors. 
Ibid. 

32.  Another  class  of  cases  is,  where  a  few 
members  of  a  voluntary  society,  or  an  unincor- 
porated body  of  proprietors,  have  been  permitted 
to  sue  in  behalf  of  the  whole,  seeking  relief  and 
an  account  against  their  own  agents  and  com- 
mittees. The  principle  of  these  cases,  always 
supposes  that  the  decree  can,  as  between  the 
parties  before  the  court,  be  fitly  made,  without 
substantial  injury  to  third  persons.     Ibid. 

33.  It  seems  the  better  opinion,  that  one  heir, 
or  ne.xt  of  kin,  suing  for  a  distributive  share  of 
an  estate,  cannot  maintain  his  bill  in  equity, 
without  making  the  other  heirs,  or  next  of  kin, 
parties;  or  showing  some  sufficient  reason  for 
not  joining  them.     Ibid. 

34.  Where,  however,  the  bill  was  liable  to 
this  objection,  which,  if  taken  by  way  of  demur- 
rer, would  have  been  fatal,  but  the  defendant 
answers,  and  in  his  answer  discloses  the  names 
of  the  persons  possessing  a  common  interest,  but 
also  states  circumstances  which  would  excuse 
their  not  bein<i-  joined,  the  objection  will  not  be 
sustained.     Ibid. 

35.  It  is,  in  general,  a  fatal  objection  to  a  bill 
calling  for  an  account  of  the  personal  estate  of 
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a  deceased  intestate,  that  the  administrator  is 
not  made  a  party :  nor  is  this  objection  repelled, 
if  there  be  no  administrator  at  the  lime  of  filing 
the  bill,  unless  there  be  some  legal  impediment 
to  a  grant  of  administration.     Ibid. 

36.  A  want  of  parties  is  not  necessarily  fatal, 
even  at  the  hearing;  because  the  cause  may  be 
ordered  to  stand  over,  to  make  further  parties : 
but  this  is  not  done,  of  course;  and  rarely,  un- 
less where  the  cause  ag  to  the  new  parties,  may 
stand  upon  the  bill  and  the  answer  of  such  par- 
lies.    Ibid. 

37.  The  circuit  courts  are  not  deprived  of  their 
jurisdiction,  where  it  arises  from  the  citizenship 
or  alienage  of  parties,  by  the  joining  a  mere 
nominal  party  who  does  not  possess  the  requisite 
character.  But  where,  in  equity,  a  decree 
against  such  party  is  essential  to  the  relief 
sought,  he  is  not  a  mere  nominal  party.  IVard 
V.  Arredondo  et  al.,  Paine's  C.  C.  R.  410. 

38.  Where  there  are  several  defendants  enti- 
tled, on  appearance,  to  remove  a  cause  from  the 
state  court  into  the  circuit  court,  some  of  whom 
have  appeared,  and  others  not,  those  who  have 
appeared  cannot  alone  remove  the  cause.  But 
this  rule  is  confined  to  cases  where,  from  the 
subject-matter  of  the  suit,  the  judgment  or  de- 
cree must  be  joint.     Ibid. 

39.  Where  A,  being  indebted  to  B  and  C, 
partners,  assigned  to  C  a  mortgage  in  payment 
of  the  debt,  and  C.  afterwards  died,  leaving  B 
surviving  him:  Held,  that  a  bill  in  equity  to  ob- 
tain payment  of  the  original  debt,  on  the  ground 
of  fraudulent  representations  by  A,  which  in- 
duced the  acceptance  of  the  mortgage  in  pay- 
ment, was  properly  brought  by  B,  the  surviving 
partner,  and  that  there  was  no  necessity  to  make 
the  representatives  of  C  parties  to  the  bill.  Pa- 
gan  et  al..,  Assignees,  fyc.  v.  Sparks  et  al.,  2  Wash. 
C.  C.  R.  325. 

40.  A  lunatic  must,  notwithstanding  his  lu- 
nacy, be  made  a  party ;  and  if  he  has  a  com- 
mittee, the  committee  must  answer  for  him;  if 
he  has  none,  the  court  appoints  a  guardian  to  de- 
fend and  answer  for  him.  Still  he  must  be  made 
a  party,  and  process  prayed  against  him.  Har- 
rison et  al.  V.  Roivan  et  al.,  3  Wash.  C.  C.  R.  530. 

41.  If,  by  the  bill,  it  appears  that  one  who 
should  have  been,  is  not  made  a  part)',  it  fur- 
nishes no  ground  for  dismissing  the  bill ;  and  if, 
had  he  been  made  a  party,  the  court  could  not 
have  entertained  jurisdiction  of  the  cause,  the 
bill  must  be  amended  before  the  defect  of  juris- 
diction will  arise.  If,  in  the  meanwhile,  the  in- 
dividual dies,  the  bill  will  be  amended  by  stat- 
ing that  fact,  and  the  jurisdiction  of  the  court 
will  not  be  affected.     Ibid. 

42.  A  final  decree,  in  equity,  or  an  interlocu- 
tory decree,  which,  in  a  great  measure,  dec-ides 
the  merits  of  the  cause,  cannot  be  pronounced 
until  all  the  parties  to  the  bill,  and  all  the  par- 
ties in  interest,  are  before  the  court.  Conn  v. 
Penn,  5  Wheat.  424;  4  Cond.  Rep.  716. 

43.  Objections  to  the  jurisdiction  of  the  court 
for  want  of  parties,  may  lie  made  at  the  hear- 
ing, or  on  appeal.     Ibid. 

44.  An  objection  to  jurisdiction  for  the  want 
of  parties,  of  equity  in  the  bill,  or  there  being  a 
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remedy  at  law,  neeil  not  he  made  by  tlt'rmiritM- 
or  plea,  or  in  the  answer;  it  may  bo  made  at 
the  hearing,  or  on  appeal.  Jia/ur  \.  Bnidlc.  1 
Baldwin's  C.  C.  K.  403. 

45.  The  lands  of  a  deceaseti  debtor  in  Geor- 
gia, are  liable  in  eipiity  lor  the  payment  of  his 
debts,  without  makinir  the  heir  a'parly  to  the 
suit.  Telfair  ct  al.  Ex'rs,  v.  Stead's  £a.'/s,  2 
Cranch,  407;   1  Cond.  Kep.  434. 

46.  In  a  proceeding  by  bill,  to  sell  lands  for 
the  payment  of  debts,  where  the  heir  is  the  pro- 
per p:irty.  it  is  r.ot  necessary  to  make  the  execu- 
tor a  party.  MilUsan,  Adm'r,  v.  Millcdgc,  3 
Cranch,  220;   1  Cond.  Rep.  503. 

47.  On  a  proceeding  in  chancery  against  the 
endorser  of  a  promissory  note,  the  defendant  has 
a  right  to  insist  that  the  other  endorsers  be  made 
parties.  Riddle  fy  Co.  v.  Mandeville  ct  al.,  5 
Cranch,  322;  2  Cond.  Rep.  268. 

48.  A  bill  may  be  dismissed,  where  the  plain- 
tifT,  when  called  upon  to  make  proper  parties, 
refuses,  or  is  gnilty  of  unreasonable  delay  in  do- 
ing so:  but  this  must  be  done  on  demurrer,  plea, 
or  answer,  pointing  out  the  person  or  persons 
who,  the  defendant  insists,  ought  to  be  made 
parties.     Grecnhaf  v.Quccn,  1  Peters,  138. 

49.  Where  a  debtor  had  conveyed  to  a  trustee, 
real  estate,  to  be  sold  for  the  benefit  of  creditors, 
and  the  trustee  dying  before  the  conveyance  of 
the  property  to  a  purchaser,  another  trustee  was 
appointed  by  the  court,  upon  the  application 
of  the  creditors,  to  e.xecute  the  trust ;  in  a  pro- 
ceeding, relative  to  the  execution  of  the  trust, 
and  the  conve3ance  of  the  estate,  it  is  necessary 
that  the  heirs  at  law  of  the  first  trustee,  shall  be 
parties  to  the  same,  as  the  legal  title  to  the 
estate  did  not  pass  to  the  substituted  trustee, 
by  the  appointment,  but  remained  in  the  legal 
heirs.     Ibid.  149. 

50.  Where,  in  a  bill  filed  for  discovery  and  re- 
lief, the  party  relied  upon  a  deed  said  to  have 
been  lost,  but  which  had  never  been  formally 
executed  to  convey  the  real  estate  ;  and  upon  a 
receipt  of  the  purchase  money,  binding  the  party 
to  convey  the  estate ;  the  person  alleged  to  have 
executed  the  lost  deed,  and  who  gave  the  re- 
ceipt, should  have  been  made  a  party  to  the 
proceeding:  although  he  had,  subsequently,  by 
a  legal  and  formal  conveyance,  duly  executed, 
conveyed  the  estate  to  others;  and  thus,  so  far 
as  he  could;  divested  himself  of  all  title  in  the 
same.  Findlay  v.  Hinde  and  Wife,  1  Peters, 
246.  ./  )  ; 

51.  Although  an  objection,  for  want  of  proper 
parties  may  be  taken  at  the  hearing,  yet  the  ob- 
jection ought  not  to  prevail  when  taken  upon  the 
final  hearing  of  an  appeal,  except  in  very  stronir 
cases;  and  where  the  court  perceives  a  neces"- 
sary  and  indispensable  party  is  wanting.  The 
Mechanics^  Bank  of  Alexandria  v.  Scions.  1  Pe- 
ters, 306. 

52.  All  persons  materially  interested  in  the 
subject  of  a  suit  in  chancery,  ought  to  be  made 
parties,  either  plaintiffs  or  defendants;  but  this 
is  a  rule  established  fpr  the  convenient  adminis- 
tration of  justice,  and  is  more  or  less  within  the 
discretion  of  the  court ;  and  it  should  be  re- 
stricteil    to   parties  whose    interests  are  in  the 


issue,  and  to  bo  affecteHl  by  the  decree.  The 
relief  granted,  will  always  be  so  modified,  aa 
nut  to  ad'ect  the  interests  of  others.     Jbid. 

53.  As  the  plaintilis  in  the  circuit  court  claimed 
under  a  conveyance  made  in  ))ursuance  of  a 
decree  of  a  court  of  competent  juiisdiotion,  the 
bill  ought  not  to  have  been  dismissed  for  want 
of  parties.  The  circuit  court  ought  to  have 
given  leave  to  make  new  parties,  and  on  their 
failing  to  bring  the  proper  parties  before  the 
court,  the  dismission  should  have  been  without 
prejudice.     Hunt   v.  Jf'ickliffc,  2  Peters,  215. 

54.  The  testatrix  directed  that  the  interest  of 
certain  funds  should  be  applied  '-to  the  proper 
education"  of  certain  persons,  her  nephews,  '"so 
that  they  may  be  severally  fitted  and  accom- 
plished in  some  useful  trade;"  and  gave  to  each 
of  them  "  who  should  live  to  finish  his  educa- 
tion, or  reach  the  age  of  twenty-one  years  of 
age,  one  hundred  pounds,  to  set  him  up  in  his 
trade."  She  also  gave  the  whole  of  her  estates 
of  every  description,  to  be  eciually  divided 
among  certain  persons,  who  should  be  living 
when  the  interest  applicable  to  the  eiiucation  of 
her  nephews  should  cease  to  be  required  ;  they 
being  some  of  the  persons  among  whom  the  same 
was  to  be  divided :  and  she  directed  that  so  long 
as  any  one  of  the  three  nephews  who  should  live, 
had  not  finished  his  education,  or  arrived  at  the 
age  of  twenty-one  years,  the  division  of  the  pro- 
perty so  devised  and  given,  should  be  deferred, 
and  no  longer.  A  bill  was  filed,  by  one  of  the 
nephews  of  the  testatrix,  charging  that  the  ex- 
ecutors had  not  paid  the  several  sums  of  money 
bequeathed  to  him,  and  praying  that  they  may  be 
decreed  to  pay  the  same.  No  other  pertons 
were  made  parties  to  the  proceeding  but  the 
executors  ;  and  after  a  report  of  the  master,  the 
cause  came  on  to  a  hearing,  and  the  circuit 
court  dismissed  the  bill  for  want  of  proper  par- 
ties. The  defendants,  on  an  appeal  to  the  su- 
preme court,  insisted  that  not  only  the  two 
nephews,  whose  education  was  provided  for  by 
the  testatrix,  should  have  been  made  parties,  but 
al.so  all  the  residuary  legatees.  The  court  held  : 
So  far  as  the  bill  sought  to  obtain  such  a  portion 
of  the  fund  as  was  by  a  fair  construction  of  the 
will  applicable  to  the  education  of  the  nephews 
of  the  testatrix,  they  alone  were  required  to  be 
parties;  and  the  court  reversed  the  decree  of  the 
circuit  court  which  dismissed  the  bill;  for  the 
purpose  of  enabling  the  complainant  to  make 
the  other  two  nephews  of  the  testatrix  parties. 
Dandridge  v.  Washington,  2  Peters.  377. 

55.  The  supreme  court  did  not  consider  it 
necessary  to  make  the  residuary  legatees  par- 
ties, in  a  proceeding,  the  sole  object  of  which 
was  to  ascertain  and  distribute  among  the  n-e- 
phews  of  the  testatrix,  the  amount  to  which  they 
were  entitled,  for  the  expenses  of  education. 
The  court  said  :  The  residuary  legatees  have 
undoubtedly  an  interest  in  reducing  every  de- 
mand on  the  estate.  Whatever  remains,  sinks 
into  the  residuum ;  and  that  residuum  is  di- 
minished as  well  by  the  claims  of  creditors  and 
specific  legatees,  as  by  this.  In  all  such  cases 
the  executors  represent  the  residuary  legatees, 
and  guard  their  interests.     It  is  a  part  of  that 
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duty  which  requires  them  to  protect  the  inte- 
rests of  the  estate.  In  such  suits,  the  residuary 
legatees  are  never  made  parties.  To  require  it, 
would  be  an  intolerable  burden  on  those  who 
have  claims  on  an  estate  in  the  hands  of  execu- 
tors.    Ibid. 

56.  Where  a  bill  was  filed  against  the  stock- 
holders of  a  voluntary  association,  for  the  pur- 
poses of  banking;  and  the  process  was  returned, 
"served"  upon  some  of  the  parties  named  in 
the  bill,  and  as  to  others,  who  were  not  within 
reach  of  the  process,  "  not  found  ;"  the  supreme 
court  stated,  that  it  was  not  meant  to  say,  that 
in  cases  of  this  nature  it  is  necessary  to  bring  all 
the  stockholders  before  the  court,  before  any  de- 
cree can  be  made.  It  is  well  known  that  there 
are  cases  in  which  a  court  of  equity  dispenses 
with  such  a  proceeding,  when  the  parties  are 
very  numerous  and  unknown  ;  and  the  adoption 
of  the  rule  would  evidently  impede,  if  not  defeat 
the  purpose  of  justice.  Mandeville  et  al.  v. 
Risgs.  2  Peters,  487. 

57.  Upon  the  death  of  some  of  the  parties  to 
the  bill  who  had  been  served  with  process,  the 
bill  ought  to  have  been  revived  against  their  per- 
sonal representatives,  if  they  could  be  brought 
before  the  court:  unless  some  good  reason,  such 
as  absolute  insolvency,  could  be  assigned  to  jus- 
tify the  decision.     Ibid. 

58.  One  of  the  great  principles  upon  which 
courts  of  equity  generally  require  all  persons, 
who  are  known  and  within  the  reach  of  its  juris- 
diction, to  be  made  parties,  is  to  prevent  future 
litigation,  and  to  take  away  multiplicity  of  suits. 
There  are  exceptions,  it  is  true,  to  the  rule  ;  but 
they  are  founded  upon  special  considerations. 
Ibid. 

59.  No  instances  are  known  where  a  joint  li- 
ability has  been  asserted  before  a  court  of  chan- 
cery, on  which  the  decree  has  not  been  made 
ag-ainst  all  the  parties  before  it,  who  did  not 
establish  some  personal  discharge.     Ibid.  488. 

60.  Where  a  bill  was  filed  to  compel  the  exe- 
cution of  securities  for  money  loaned,  which 
securities,  it  was  alleged  in  the  bill,  were  pro- 
mised to  be  given  upon  particular  real  estate 
purchased  by  the  money  loaned,  and  the  com- 
plainants had  omitted  to  make  the  prior  mort- 
gagees of  the  premises  on  which  the  securities 
were  required  to  be  given,  parties  to  the  bill : 
The  supreme  court  said  :  It  has  been  urged  in 
reply  to  those  grounds  of  reversal  for  want  of 
parties,  or  for  want  of  due  maturation  for  a  final 
hearing,  that  nothing  is  ordered  to  be  mort- 
gaged or  sold  beside  the  interest  of  the  party 
who  is  ordered  to  execute  the  mortgage,  or  whose 
interest  is  to  be  sold,  whatever  that  may  be. 
But  this  we  conceive  to  be  an  insufficient 
answer.  It  is  not  enough  that  a  court  of  equity 
causes  nothing  but  the  interest  of  the  proper 
party  to  change  owners.  Its  decree  should  ter- 
minate, and  not  instigate  litigation.  Its  sales 
should  tempt  men  to  sober  investment,  and  not 
to  wild  speculation.  Its  process  should  act  upon 
known  and  definite  interests,  and  not  upon  such 
as  adm't  of  no  medium  of  estimation.  It  has 
means  of  reducing  every  right  to  certainty  and 
precision ;  and  is.   therefore,  bound  to  employ 


those  means  in  the  exercise  of  its  jurisdiction. 
Caldwell  v.  Taggart  et  al,  4  Peters,  190. 

61.  The  gen'eral  rule  is,  that  however  nume- 
rous the  persons  interested  in  the  subject  of  a 
suit,  they  must  ail  be  made  parties,  plaintiff  or 
defendant,  in  order  that  a  complete  decree  may 
be  made :  it  being  the  constant  aim  of  a  court 
of  equity  to  do  complete  justice,  by  embracing 
the  whole  subjects;  deciding  upon  and  settling 
the  rights  of  all  persons  interested  in  the  subject 
of  the  suits:  to  make  the  performance  of  the 
order  perfectly  safe  to  those  who  have  to  obey 
it,  and  to  prevent  future  litigation.     Ibid. 

62.  The  principle  has  been  well  established, 
and  generally  sanctioned  in  courts  of  equity,  that, 
by  analogy,  the  statute  of  limitations  is  a  bar  to 
an  equitable  right,  when  at  law  it  would  have 
operated  against  a  grant.  Miller  v.  M'Intyre,  6 
Peters.  61. 

63.  A  bill  was  filed  in  the  circuit  court  of 
Ohio,  claiming  a  conveyance  of  certain  real 
estate  in  Cincinnati  from  the  defendants;  and 
after  a  decree  in  favour  of  the  complainants,  and 
an  appeal  to  the  supreme  court,  the  decree  of 
the  circuit  court  was  reversed,  because  a  certain 
Abraham  Garrison,  through  whom  one  of  the 
defendants  claimed  to  have  derived  title,  had 
n-ot  been  made  a  party  to  the  proceedings,  and 
who  was,  at  the  time  of  the  institution  of  the 
same,  a  citizen  of  the  state  of  Illinois,  although 
the  fact  of  such  citizenship  did  not  then  appear 
on  the  record.  Afterwards,  a  supplemental  bill 
was  filed  in  the  circuit  court,  and  Abraham  Gai- 
rison  appeared  and  answered,  and  disclaimed  all 
interest  in  the  case  :  whereupon  the  circuit  court, 
with  the  consent  of  the  complainants,  dismissed 
the  bill  as  to  him.  By  the  supreme  court: — If 
the  defendants  have  distinct  interests,  so  that 
substantial  justice  can  be  done  by  decreeing  for 
or  against  one  or  more  of  them,  over  whom  the 
couil  has  jurisdiction,  without  affecting  the  inte- 
rest of  others,  its  jurisdiction  may  be  exercised 
as  to  them.  If,  when  the  cause  came  on  in  the 
circuit  court  for  hearing,  Abraham  Garrison  had 
still  been  a  defendant,  a  decree  might  then  have 
been  pronounced  for  or  against  the  other  defend- 
ants, and  the  bill  have  been  dismissed  as  to  him, 
if  such  decree  could  have  been  pronounced  as 
to  them,  without  affecting  his  interest.  No  prin- 
ciple of  law  is  perceived,  which  opposes  this 
course.  The  incapacity  of  the  court  to  exercise 
jurisdiction  over  Abraham  Garrison,  could  not 
affect  their  jurisdiction  over  other  defendants, 
whose  interests  were  not  connected  with  his, 
and  from  whom  he  was  separated,  by  dismiss- 
ing the  bill  as  to  him.  Vatlier  v.  Hinde,  7  Peters, 
25'2. 

64.  T.  Boon,  a  citizen  and  resident  of  Penn- 
sylvania, filed  a  bill  in  the  circuit  court  of  Ken- 
tucky, against  W.  Chiles  and  others,  praying 
that  the  defendant,  and  such  other  of  the  de- 
fendants as  may  hold  the  legal  title  to  certain 
lands,  may  be  decreed  to  convey  them  to  him, 
and  for  general  relief.  The  bill  stated,  that  Reu- 
ben Searcy,  being  entitled  to  one  moiety  of  a  set- 
tlement and  pre-emption  right  of  fourteen  hun- 
dred acres  of  land,  located  in  Licking,  sold  the 
same  to  William  Hay,  in  September,  1781,  and 
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executed  a  bond  for  a  convoyance.  In  DiTem- 
ber  following.  Hay  assigned  this  bond  to  George 
Boon.  who.  ill  April.  1783,  assigned  it  to  the  plaiii- 
lirt".  Hay,  wluie  he  helil  the  bond,  obtained  an 
assignment  of  the  plat  and  cerlilicate  of  survey, 
which  he  caused  to  be  registeieii,  and  the  patent 
was  issued  in  his  name  in  1785.  In  1802,  the 
plaint iti. made  a  couiiilional  sale  of  this  land  to 
Hezekiah  Boon;  but  the  conditions  were  not 
complied  with,  and  the  contract  was  consiilered 
by  both  parties  as  a  nullity.  The  bill  staleil  that 
William  Chiles,  and  Hezekiah  Boon,  ami  George 
Boon,  fraudulently  uniting  the  plaintiff's  name 
with  their  own,  without  his  consent  or  know- 
ledge, tiled  a  bill  in  chancerj-,  praying  that  the 
heirs  of  Hay  miirht  be  decreed  to  convey  the 
legal  title  to  William  Chiles,  who  claimed  the 
right  of  Searcy  through  the  plaintifl',  under  his 
pretended  sale  to  Hezekiah  Boon.  A  decree  was 
obtained,  under  which  a  conveyance  was  made 
to  Chiles,  by  a  commissioner  appointed  by  the 
court.  The  plaintiff  averred  his  total  ignorance 
of  these  transactions,  at  the  time,  and  disavowed 
them.  While  this  suit  was  depending,  the  de- 
cree of  Bourbon  court  was  reversed  in  the  court 
of  appeals  of  the  state,  and  the  cause  remanded 
to  that  court  for  further  proceedings.  The  com- 
plainant died,  and  the  suit  was  revived  in  the 
name  of  his  heirs.  The  complainants  in  the 
circuit  court  amended  their  bill,  showing  a  re- 
versal of  the  decree  of  Bourbon  court,  and  mak- 
ing the  heirs  of  Hay  defendants,  and  praying  a 
conveyance  from  them.  They  also  filed  an 
amended  bill,  making  the  heirs  of  George  Boon 
parties,  and  stating  that  his  heirs  disclaimed  all 
title  to  the  property.  One  of  them  answered  and 
disclaimed  title.  It  was  not  stated  whether  pro- 
cess was,  or  was  not,  e.vecuted  on  the  other  heirs 
of  George  Boon.  The  defendant,  William  Chiles, 
in  his  answer,  states,  that  there  were  other  heirs 
of  Hay,  than  those  mentioned  in  the  bill,  and 
made  defendants,  who  are  not  residents  of  Ken- 
tucky. The  circuit  court  of  Kentucky  were 
divided  in  opinion  on  two  questions,  which  were 
certified  to  the  supreme  court,  as  follows:  1st. 
Tais  court  being  divided,  and  the  judges  opposed 
in  opinion  as  to  the  jurisdiction  over  the  case, 
and  unable,  therefore,  to  render  a  decree  on  the 
merits,  they  resolve  to  adjourn  that  question  to 
the  supreme  court,  to  wit :  under  all  the  circum- 
stances, appearing  as  above,  can  this  court  en- 
tertain cognizance  of  the  case?  2d.  The  judges 
were  also  opposed  in  opinion  on  the  point,  whe- 
ther the  complainants  were  entitled  to  a  decree, 
in  the  absence  of  any  proof,  that  the  persons 
made  defendants,  in  The  amended  bill,  as  heirs 
of  George  Boon,  were,  in  fact  his  heirs.  Both 
of  which  points  occurred,  and  became  material 
in  this  case.  By  the  supreme  court : — The  ques- 
tion between  the  plaintiffs  and  the  defendant, 
William  Chiles,  is  within  the  jurisdiction  of  the 
circuit  court  for  the  district  of  Kentucky,  and 
may  be  decided  by  that  court,  though  Hay's  heirs 
were  not  parties  to  the  suit.  That  they  v.-ere 
not  made  parties,  cannot  oust  the  jurisdiction  as 
between  those  who  are  properly  before  the  court. 
It  is  not  intended  to  say,  that  where  there  are 
several  heirs,  some  out  of  the  jurisdiction  of  the 


court,  a  liecree  may  not  bo  made  for  a  convey- 
ance of  their  own  shares,  from  those  on  w  horn 
process  has  been  served;  but  it  is  not  thought 
necessary  to  decide  that  question  in  this  case  as 
it  is  stated.  The  principles  settled  in  the  answer 
to  the  liist  (luestion  ilccide  the  second.  Gforge 
I^oon's  heirs  are  not  necessarily  defendants. 
They  can  have  no  interest  in  the  contest,  nor  is 
any  decree  asked  against  them.  If  they  are 
made  defendants,  and  the  answer  admits  that 
they  are  heirs,  as  is  admitted  by  the  ilefendant 
who  has  answered,  no  further  proof  can  be  re- 
quired. If  they  do  not  answer,  and  the  process 
is  executed,  so  that  the  bill  is  taken  for  con- 
fessed, no  further  proof  is  necessary.  If  the 
process  be  not  executed,  they  are  not  before  the 
court.  Boone's  Heirs  v.  Ckiles  ct  al.,  8  Peters,  532. 

65.  The  twenty-second  rule  for  the  regulation 
of  equity  practice  in  the  circuit  courts,  is  under- 
stooil  by  the  supreme  court  to  apply  to  matters 
to  the  merits,  and  not  to  mere  pleas  to  the  juris- 
diction, and  especially  to  those  founded  on  any 
personal  disability,  or  personal  character  of  the 
party  suing,  or  to  any  pleas  merely  in  abate- 
ment.   Livingston  v.  Story,  11  Peters,  351. 

66.  A  and  B  were  indebted  to  the  plaintiff 
and  others;  and  A  having  been  insolvent,  and  a 
commission  of  bankruptcy  having  issued  against 
him,  the  creditors  of  A  and  B  joined  in  releasing 
A  from  all  the  debts  due  to  them  from  the  firm 
of  A  and  B.  The  commission  of  bankruptcy  be- 
ing superseded,  the  plaintiffs  filed  a  bill  on  the 
equity  side  of  the  circuit  court,  to  set  aside  the 
release.  Held,  that  all  the  parties  to  the  release 
of  A,  should  have  joined  in  the  bill ;  and  the  de- 
murrer, for  want  of  such  parties,  was  sustained. 
Joy  ct  al.  V.  IVirtz  ct  al.,  1  Wash.'C.  C.  R.  117. 

67.  Where  creditors  are  to  be  paid  out  of  a 
particular  fund,  or  are  all  united  in  the  same 
transaction,  so  as  to  produce  privity  between 
them,  all  should  join  in  a  bill,  which  may  bring 
their  proceedings  into  the  consideration  of  a 
court  of  chancery.  To  set  aside  a  release  in 
such  a  case,  all  the  parties  to  it  must  apply  by 
name  to  the  court,  and  one  cannot  act  for  the 
whole.     Ibid. 

68.  In  chancery  there  is  a  distinction  between 
active  and  passive  parties;  the  former  being 
such  as  are  so  involved  in  the  subject  in  contro- 
versy, as  that  no  decree  can  be  made  without 
their  being  in  court;  the  latter  are  such,  as  that 
complete  relief  can  be  given  to  those  who  seek 
it,  without  affecting  the  interests  of  the  passive 
parties.     Ibid. 

69.  If  a  decree  can  be  made  without  affect- 
ing the  rights  of  one,  not  made  a  party,  or  with- 
out his  having  any  thing  to  perform  necessary  to 
the  perfection  of  the  decree,  the  court  will  pro- 
ceed without  him;  if  he  be  not  amenable  to  the 
process  of  the  court,  or  no  beneficial  purpose  is 
to  be  effected  by  making  him  a  party.     Ibid. 

70.  The  assignees  of  a  bankrupt's  complain- 
ants, are  the  proper  persons  to  ask  relief  sought 
for  by  a  bill,  which  is  to  obtain  payment  of  the 
original  debt  due  by  the  defendants,  for  which  a 
mortgage  had  been  given  to  the  bankrupt,  but 
which  mortgage  was  alleged  to  be  worthless : 
notwithstanding  the  assignment  of  the  mortgage, 
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the  bankrupt  need  not  be  made  a  party  to  the 
bill.  Pagan  et  al.  v.  Sparks  et  al.,  2  Wash.  C.  C. 
R.  325. 

71.  A  suit  was  instituted  against  the  adnnin- 
istrator,  pendente  lite,  to  the  executri.v,  (charg- 
ing in  the  bill,  that  the  administrator  h;ul  pos- 
sessed himself  of  all  the  securities,  in  which  the 
outstanding  debts  had  been  invested,  and  claimed 
them  as  the  property  of  his  intestate.)  and  such 
of  the  ne.vt  of  kin  as  the  bill  charges,  had  re- 
fused to  join  in  the  suit.  It  is,  in  such  a  case, 
no  objection  for  the  want  of  parties,  that  the  le- 
gal representative  of  the  testator  is  no  party. 
Wisner  v.  Barnet,  4  Wash.  C.  C.  R.  631. 

72.  The  executor  or  administrator  of  the  de- 
ceased, next  of  kin,  who  might  be  made  a  party, 
must  be  so  made.  It  is  not  sufHcieiit  to  make 
his  devisee,  or  persons  entitled  to  his  estate,  par- 
ties.    Ibid. 

73.  It  is  a  general  rule  in  equity,  that  all  per- 
sons having  distinct  interests  must  be  brought 
into  court:  but  where  the  interest  of  A  is  in- 
volved in  that  of  B,  and  A  possesses  the  legal 
right,  so  that  the  interest  may  be  asserted  in  his 
name,  it  is  not  always  necessary  to  bring  both 
before  the  court.  Hopkirk  v.  Pac^e,  2  Brockenb. 
C.  C.  R.  20. 

74.  A  court  of  equity  will  sustain  the  bill  of 
a  married  woman,  suing  by  her  next  friend,  to 
recover  a  legacy  bequeathed  to  her,  where  the 
husband  has  transferred  all  his  marital  rights  in 
the  legacy  to  his  wife.  Gallego  v.  Gallegoi's 
Ex^r,  2  Brockenb.  C.  C.  R.  285. 

75.  If  »ne  defendant  does  not  appear,  and  is 
not  compellable  to  appear,  and  is  a  necessary 
party  to  the  bill  in  equity,  tne  other  defendants 
who  have  appeared  and  answered  the  bill,  may 
move  for  a  dismissal  of  the  suit  for  non-prosecu- 
tion of  the  bill,  against  the  non-appearing  de- 
fendant; and  the  court  will  grant  a  further  time 
for  the  appearance  of  such  defendant,  if  it  seems 
rea.sonable  ;  after  which  the  bill  is  dismissed, 
unless  such  defendant  appears  and  answers. 
Picqnet,  Adm^r,  v.  Sivan,  5  Mason's  C.  C.  R.  561. 

76.  AH  persons  in  interest,  must  be  made  par- 
ties to  proceedings  in  chancery,  before  a  court 
can  make  a  decree.  Hoxie  v.  Cart-j  1  Sumner's 
C.  C.  R.  173. 

77.  The  mortgagees  under  a  conveyance  made 
before  the  filing  of  a  bill  in  equity  in  relation  to 
the  mortgaged'  premises,  should  be  made  par- 
ties, so  also  should  the  mortgagor.  But  their 
omission  is  no  necessary  cause  of  abatement  of 
the  suit.     Ibid. 

78.  Creditors  are  not  necessary  or  proper  par- 
ties in  general  to  a  bill  between  partners,  to  wind 
up  the  partnership  concern.     Ibid. 

79.  The  heirs  of  the  mortgagee,  as  well  as  his 
personal  representatives,  are  ordinarily,  neces- 
sary parties  to  a  bill  to  redeem.  Dexter  v.  Ar- 
nold, 2  Sumner's  C.  C.  R.  109. 

80.  If  the  mortgagee  has  never  taken  posses- 
sion in  his  lifetime,  the  mortgage,  by  the  laws 
of  Rhode  Island,  belongs  to  the  personal  repre- 
sentatives of  the  mortgagee,  and  his  heirs  need 
not  be  made  parties  to  a  bill  to  redeem.     Ibid. 

81.  The  cestui  que  trust  under  a  mortgage 
jannot  ordinarily  redeem;  the  trustees  must  be 
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made  parties,  and  a  reason  must  be  shown,  why 
they  are  not  plaintifTs  in  the  bill.     Ibid. 

82.  Webb  mortgaged  certain  premises,  in 
1808,  to  Haskill ;  Haskill,  in  1806,  assigned  his 
mortgage  to  the  defendant,  Lewis ;  Lewis,  in 
1812,  assigned  the  same  to  the  Portland  Manu- 
facturing Company.  The  mortgagor,  Webb,  in 
1812,  conveyed  the  mortgaged  premises  to  John 
Gordon  ;  who,  in  1832,  conveyed  the  same  to 
the  plaintiffs.  Held,  that  no  decree  can  be  made 
for  the  payment  of  the  rents  and  profits  to  the 
plaintiff,  until  an  opportunity  has  been  given,  by 
supplemental  proceedings  for  Webb  and  the 
other  parties  in  interest  to  appear.  Gordon  v. 
Lewis,  2  Sumner's  C.  C.  R.  143. 

83.  The  general  rule  in  chancery  proceed- 
ings, is,  that  all  persons  materially  interested  in 
a  suit,  ought  to  be  made  parties  to  it,  as  plain- 
tiffs or  defendants,  that  a  complete  decree  may 
be  made  between  the  parties.  But  there  are 
exceptions  to  this  rule,  and  one  of  them  is, 
where  a  decree  in  relation  to  the  subject-mat- 
ter, can  be  made  without  a  person  having  his  in- 
terest in  any  manner  concluded  by  the  decree. 
Whiting  et  al.  v.  The  Bank  of  the  United  States, 
13  Peters,  6. 

84.  Where  a  complainant  omits  to  bring  be- 
fore the  court,  persons  who  are  necessary  par- 
ties, but  the  objection  does  not  appear  on  the 
face  of  the  bill ;  the  proper  mode  to  take  advan- 
tage of  it,  is  by  plea  and  answer.  The  objec- 
tion of  misjoinder  of  complainants,  should  be 
taken,  either  by  demurrer,  or  in  the  answer  of 
the  defendants.  It  is  too  late  to  urge  a  formal 
objection  of  the  kind,  at  the  first  time,  on  the 
hearing  of  the  cause.     Ibid. 

85.  In  a  proceeding  by  a  bill  and  subpcena  in 
chancery  in  the  circuit  court  of  the  United 
States,  in  Louisiana,  against  upwards  of  two 
hundred  defendants,  some  of  the  defendants  ap- 
peared, and  an  affidavit  was  made,  that  in  con- 
sequence of  an  epidemic  in  New  Orleans,  and 
at  Lafayette,  and  in  the  absence  of  many  of  the 
defendants,  it  had  been  impossible  for  the  de- 
fendants to  prepare  for  their  defence,  and  they 
prayed  time  for  the  same.  The  court  allowed 
time  until  the  next  term.  By  the  supreme 
court : — The  conduct  of  the  circuit  court  appears 
to  have  been  strictly  according  to  the  principle 
and  practice  of  a  court  of  equity.  Ex  parte 
Poultney  v.  The  City  of  La  Fayette  et  al,  12  Pe- 
ters, 472. 

86.  All  persons  materially  interested  in  the 
subject-matter  of  the  suit,  if  within  the  jurisdic- 
tion of  the  court,  must  be  made  parties.  Piatt 
V.  Oliver  and  Williams,  2  M'Lean's  C.  C.  R.  267. 

87.  There  are  some  cases  in  which  a  trustee 
may  sue  without  naming  his  cestui  que  trust. 
Ibid. 

88.  In  general,  the  cestui  que  trusts  must  be 
parties.     Ibid. 

89.  If  the  demand  existed  on  the  trust  fund, 
before  the  trust  fund  was  created,  a  suit  may  be 
sustained  against  the  trustee  only.     Ibid. 

90.  Where  the  parties  are  so  numerous  as  not 
to  be  inserted,  conveniently,  in  the  record,  suit 
may  be  maintained  in  the  names  of  a  part,  for 
the  whole.     Ibid. 
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91.  Ill  loreclosiiii;  a  mortg-aire,  tlie  ci>sUii  quo 
trusts  are  necessary  parlies.     Jbul. 

92.  A  sale  of  the  premises,  whore  tlie  oostiii 
que  trusts  are  not  made  parlies,  does  not  bimi 
them.     Ibid. 

93.  All  persons,  whose  interests  will  be  af- 
fected by  the  decree,  should  be  made  parties. 
or  excuse  slated  for  not  doing  so.  Boirman's 
Devisees  and  Bundcy  v.  IVatkcn,  2  IMLean's  C. 
C.  R.  376. 

94.  Where  the  necessary  parties  are  not  be- 
fore the  court,  they  will  direct,  generally,  that 
the  proper  parties  be  made.     Ibid. 

95.  Persons  unnecessarily  made  defendants 
does  not  atfect  the  jurisdiction  as  to  those  pro- 
perly before  the  court.     Ibid. 

96.  An  objection,  that  some  of  the  plaintifTs 
have  no  interest,  cainiot  be  made  at  the  hear- 
in?.     Ibid. 


PARTITION. 

1.  The  circuit  court  of  the  United  States,  for 
the  district  of  ^lassachusett.s,  has  jurisdiction 
over  a  petition  for  partition,  among  tenants  in 
common,  under  the  statutes  of  Massachusetts 
of  1784  and  1787.  Parlies  entitled  to  sue  in 
the  courts  of  the  United  States,  are,  in  general, 
entitled  to  pursue,  in  such  courts,  all  the  reme- 
dies for  the  vindication  of  their  rights  which  the 
local  laws  of  the  state  authorize  to  be  pursued 
iu  its  own  courts.  This,  it  appears,  is  the  neces- 
sary result  of  the  general  principles  of  law  ap- 
plicable to  the  organization  of  the  courts  of  the 
United  States.  Ex  parte  Clement  C.  Biddleetal.. 
2  Mason's  C.  C.  R.  472. 

2.  Where  a  tenant  in  common  is  non  compos, 
and  under  guardianship,  a  partition  deed,  e.xe- 
cuted  by  the  co-tenants,  and  by  the  guardian,  is 
good  to  pass  the  title  of  the  ward,  at  least  until 
it  is  avoided  by  the  non  compos,  or  by  those 
claimins  in  privily  of  estate  under  him.  Tho- 
mas v.  Hatch,  3  Sumner's  C.  C.  R.  170. 


PARTNERSHIP  AND  PARTNERS. 

1.  General  principles Page  342 

2.  Liabilities  of  partners  to  each  other  and  to  cre- 

ditors   347 

3.  Dissolution  of  partnersliip 350 

4.  Evidence  in  actions  by  and  against  partners 350 

5.  Bankruptcy  of  a  partnership,  and  of  partners 350 


1 .  General  Principles. 
Third  persons  are   not   bound   to   inquire 


whether  the  partner  with  whom  they  are  coH' 
tracting  is  acting  on  the  partnership  account,  or 
for  his  individual  advantage.  The  interest  of 
the  partner  in  the  joint  stock  of  the  concern,  and 
his  consequent  authority  to  use  the  partnership 
name,  raises  a  presumption  that  the  contract  was 


made  for  joint  account,  which  is  sulHcient  to 
bind  the  lirm,  unless  the  contrary  be  shown,  and 
that  the  person  with  whom  tiio  paitnoi  tieals  had 
notice,  or  leason  to  believe  that  iho  former  was 
acting  on  his  separate  account.  Le  Roij  v.  John- 
son, 2  Peters,  198. 

2.  Where  in  the  articles  of  partnership  no 
name  of  the  lirm  was  mentioned  as  agreeil  upon, 
and  the  concern  went  into  operation  under  the 
articles,  the  books  being  kept,  and  the  bills  and 
accounts  relating  to  their  transactions  being  matle 
out  at  their  warehouse,  in  the  name  of  "  Hoiliuan 
&  Johnson,"  it  cannot  be  questioned  but  that  a 
name  thus  assumed,  recognised,  and  publicly 
used,  became  the  legitimate  name  and  style  of 
the  lirm;  not  less  so,  than  if  it  had  been  adopted 
by  the  articles  of  partnership.     Jbid.  199. 

3.  Whore  a  bill  of  exchange  was  drawn  by 

A,  after  the  dissolution  of  his  partnership  with 

B,  and  the  proceeds  of  the  bill  went  to  pay,  and 
did  pay,  the  partnership  debts  of  A  &  B,  which 
A  on  the  dissolution  of  the  firm  had  assumed  to 
pay;  the  holder  of  the  bill  after  its  dishonour 
can  have  no  claim  on  B  in  consequence  of  the 
particular  appropriation  of  the  proceeds  of  the 
bill.     Jbid. 

4.  It  is  admitted,  that  if  one  of  the  partners 
contracted  with  a  third  person,  in  the  name  of 
the  firm  after  the  dissolution,  but  that  fact  not 
made  public,  or  known  by  such  third  person,  the 
law  considers  the  contract  as  being  made  with 
the  firm,  and  on  their  credit.  But  if  the  partner 
deal  with  another  in  his  individual  name,  and 
upon  his  sole  responsibility,  without  even  an  al- 
lusion to  the  partnership,  it  was  unimportant  to 
that  other  to  know  that  the  partnership  was  dis- 
solved, since  he  was  dealing,  not  with  the  firm, 
and  upon  their  credit,  but  with  the  individual 
with  whom  he  was  acting,  upon  his  own  credit. 
Ibid.  200. 

5.  A  policy  in  the  name  of  one  joint  owner 
"as  property  may  appear,"  without  a  clause 
slating  the  insurance  to  be  for  the  benefit  of  all 
concerned,  does  not  cover  the  interest  of  another 
joint  owner.  Graves  et  ah  v.  Boston  Marine  Ins. 
Co.,  2  Cianch,  419;   1  Cond.  Rep.  435. 

6.  A  policy,  though  construed  liberally,  is  still 
a  special  contract;  and  under  no  rules  for  pro- 
ceeding on  a  special  contract,  can  the  interest 
of  a  copartnership  be  given  in  evidence  on  an 
averment  of  individual  interest,  or  the  averment 
of  the  interest  of  a  company  be  supported  by  a 
special  contract  relating  in  its  terms  to  the  inte 
rest  of  an  individual.     Ibid.  440. 

7.  An  assignee  of  an  assignee  of  copartners 
in  a  joint  purchase  and  sale  of  lands,  may  sus- 
tain a  bill  in  equity  against  the  other  copartners, 
and  the  agent  of  the  concern,  to  compel  a  dis- 
covery of  the  quantity  purchased  and  sold,  and 
for  an  account  and  distribution  of  the  proceeds. 
Pendleton  el  al.  v.  Wambersie  et  al.,  4  Cranch,  73  ; 
2  Cond.  Rep.  32. 

8.  An  assignment  by  the  only  partner  residing 
in  this  country,  of  the  partnership  fuiuis,  in  the 
name  of  the  partnership,  is  valiii.  Harrison  v. 
Sterry  et.al,  5  Cianch,  289;  2  Cond.  Rep.  260. 

9.  He  may  assign  the  choses  hi  action  belong- 
ing to  the   partnership,  by  an   instrument   not 
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under  seal,  and  equity  will  perfect  it  as  an  equi- 
table assignment.     Ibid. 

10.  If  the  interest  of  one  joint  owner  of  a 
caro-o  be  insured,  and  if  that  interest  be  neutral, 
it  is  no  breach  of  the  warranty  of  neutrality,  if 
the  other  joint  owner,  whose  interest  is  not  in- 
sured, be  a  belligerent.  Livingston  ct  al.  v. 
Maryland  Ins.  Co.,  6  Cranch,  274 ;  2  Cond.  Rep. 
370. 

11.  If  three  joint  owners  of  a  cargo  employ 
the  master  of  a  ship  to  sell  it  for  them,  and  he 
afterwards  becomes  interested  in  the  share  of 
one  of  the  joint  owners,  he  cannot,  in  an  action 
brought  against  him  by  the  three  joint  owners  to 
recover  the  amount  of  sales,  set  off  his  share  of 
that  amount.  Young  et  al.  v.  Black,  7  Cranch, 
565;  2  Cond.  Rep.  607. 

12.  A  joint  contract  can  never  be  defeated  by 
the  mere  private  contract  of  an  individual  of  the 
concern,  to  whom  the  other  parties  have  confided 
no  authority  for  this  purpose.     Ibid. 

13.  If  one  of  two  partners  in  a  house  of  trade 
In  this  country,  obtain  a  United  Stales'  register 
for  a  ship,  by  swearing  that  he,  together  with 
his  partner,  of  the  city  of  New  York,  are  the 
sole  owners  of  the  vessel,  when  in  fact  his  part- 
ner is  domiciled  in  England,  the  vessel  is  liable 
to  forfeiture  under  the  registry  act  of  the  31st 
of  December,  1792,  ch.  146.  The  Venus,  8 
Cranch,  253;  3  Cond.  Rep.  109. 

14.  The  property  of  a  house  of  trade  in  the 
enemy's  country  is  good  prize,  notwithstanding 
the  neutral  domicil  of  one  or  more  of  the  part- 
ners. The  Friendschaft,  4  Wheat.  105;  4  Cond. 
Rep.  403.  ' 

15.  It  is  not  necessary,  in  general,  in  deriving 
a  title  through  the  endorsement  of  a  firm,  to  al- 
lege in  particular,  who  the  persons  are  composing 
that  firm  ;  for  if  the  endorsement  be  made  in  the 
name  of  the  firm,  by  a  person  duly  authorized, 
it  gives  a  complete  title,  whoever  may  compose 
the  firm.  Nor  is  it  necessary,  in  a  declaration 
at  the  suit  of  the  e.xecutor  of  a  surviving  partner, 
to  set  forth  the  names  of  the  firm.  Childress, 
Exh;  ^'c.  V.  Emery  et  ah,  Exh;  ifc.,  8  Wheat. 
642;  5  Cond.  Rep.  547. 

16.  The  interest  of  each  partner  in  the  part- 
nership fund,  is  only  what  remains  after  the 
partnership  accounts  are  taken ;  and  unless, 
upon  such  an  account,  the  partner  be  a  creditor 
of  the  fund,  he  is  entitled  to  nothing;  and  if  the 
partnership  be  insolvent  the  same  effect  follows. 
Lyndon  v.  Graham  et  al.,  1  Gallis.  C.  C.  R.  367. 

17.  A  debtor  to  a  partnership  cannot  be  held 
as  trustee  for  the  several  or  joint  debt  of  one  of 
the  parties.     Ibid. 

18.  The  partnership  property  cannot  be  taken 
in  execution  and  sold  to  satisfy  the  several  debts 
of  one  partner,  unless  such  partner  would  have 
an  interest  in  the  property  after  settlement  of  all 
accounts,  and  then  to  the  extent  of  that  interest 
only.     Ibid. 

19.  If  two  joint  owners  of  merchandise  con- 
sign it  for  sale,  informing  the  consignee  that  each 
owns  a  moiety,  and  if  they  give  separate  and 
different  instructions,  each  for  his  own  share, 
their  interests  are  severed;  and  each  may  main- 
tain an  action  in  his  own  name,  for  a  violation 


of  his  instructions.    Hall  v.  Leigh,  8  Cranch,  50; 
3  Cond.  Rep.  26. 

20.  One  partner,  during  the  continuance  of  the 
partnership,  is  competent  to  submit  to  reference 
his  own  interest  in  the  firm;  but  he  cannot,  by 
his  submission,  bind  his  partners.  Karthaus  v. 
Ferrer,  1  Peters,  228. 

21.  Where  a  shipment  is  made  by  one  of  se- 
veral joint  partners,  to  another  partner,  resident 
in  a  different  country,  in  the  ordinary  course  of 
their  trade,  it  must  be  held  to  be  on  joint  ac- 
count, unless  the  presumption  is  conclusively 
repelled  by  proof  of  a  .shipment  on  the  exclu- 
sive account  of  one.  The  Francis,  1  Gallis.  C. 
C.  R.  618 ;  The  San  Jose  Indiana,  2  Galhs.  C.  C. 
R.  268. 

22.  The  share  of  a  partner  domiciled  in  the 
enemy's  country,  is  subject  to  condemnation  as 
prize.     Ibid. 

23.  In  a  bill  in  equity  to  obtain  satisfaction  of 
a  joint  debt,  out  of  the  estate  of  a  deceased  part- 
ner, on  account  of  the  insolvency  of  the  survivor, 
which  is  charged  and  proved,  no  decree  need  be 
had  against  such  survivor;  it  being  vain  and  in- 
effectual, although  he  may  be  legally  liable  for 
the  debt.     Ibid. 

24.  A  shipment  being  made  by  a  house  in 
the  enemy's  country,  for  their  own  account,  in  a 
voj-age  originating  in  that  country;  must  be 
deemed  enemy's  property,  and  the  share  of  a 
neutral  partner  must  follow  the  fate  of  the 
shares  of  his  partners.     Ibid. 

25.  Where  the  name  of  a  partnership  con- 
sists of  two  individuals  bynames  and  company, 
the  general  presumption  of  law  is,  that  there  are 
at  least  three  partners.     Ibid. 

26.  A  and  B  were  tenants  in  common  with 
C  and  D  of  a  ship,  in  certain  proportions,  and 
purchased  a  cargo,  by  an  agreement,  on  their 
account  in  the  like  proportions,  for  a  voyage, 
and  consigned  the  same  to  the  master  for  sale 
and  returns  :  it  was  held,  that  they  were  tenants 
in  common  of  the  cargo,  and  not  partners. 
Jackson  v.  Robinson  et  al,  3  Mason's  C.  C.  R. 
138. 

27.  Where  a  firm  put  a  debt,  after  the  disso- 
lution of  the  partnership,  at  the  disposal  of  one 
partner,  and  gave  information  of  it  to  the  debtor : 
such  partner  has  a  right  to  assign  it  as  a  security 
for  his  private  debt,  and  in  equity,  the  assignee 
may  maintain  a  suit  for  it  against  the  debtor 
M-Lanahan  v.  Ellery,  3  Mason's  C.  C.  R.  269. 

28.  To  constitute  a  partnership,  there  must  be 
a  community  of  interests,  a  participation  in 
profit  and  loss ;  and  to  make  one  liable  as  part- 
ner, his  joint  interest  must  continue  to  the  time 
of  the  contract.  Felichy  v.  Hamilton,  1  Wash. 
C.  C.  R.  491. 

29.  In  an  action  against  A  as  the  dormant 
partner  of  B,  accounts  rendered  by  B  to  A  and 
retained  by  A  without  objection,  are  admissible 
in  evidence  to  show  the  nature  of  the  connexion 
between  them.  Corps  v.  Robinson,  2  Wash.  C. 
C.  R.  388. 

30.  Entries  made  in  the  partnership  books, 
after  the  dissolution  of  the  partnership,  may  be 
given  in  evidence  against  him  who  made  them, 
but  are   not   otherwise   admissible.      Assignees 
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0/  Simoutoii  V.  Boucher  et  al.,  '2  Wash.  C.  C.  R. 
473. 

31.  One  partner  may  si^ii  ami  seal  a  reloaw', 
oil  tlie  c'oiuiilioii  of  an  assiirmnoiit  of  iiroporly,  in 
the  name  of  the  firm.  Halscij  v.  U'lulncij,  4  ]\la- 
son's  C.  C.  K.  206. 

32.  An  agKeement  was  made  be'. ween  several 
persons,  by  which  each  stipulated  that  he  wouKI, 
upon  his  own  acconnt,  and  with  his  own  funds, 
conduct  a  store  ;  that  each  was  to  bear  his  own 
loss,  but  that  whatever  prolit  was  made  by 
either,  shoulil  be  equally  liivided  among  all. 
This  does  not  consiitutoa  partnership  as  between 
themselves,  or  as  regards  others  knowing  the 
character  of  the  connexion.  Jordan  v.  Wilkiiis, 
2  Wash.  C.  C.  R.  483. 

33.  A  resulting  trust  will  arise,  where  lands 
have  been  purchased  by  one  partner,  and  paid 
or.t  of  the  funds  of  the  partnership.  Phillips  et 
ai.  V.  Crammond  et  al,  2  Wash.  C.  C.  R.  441. 

34.  A  purchaser,  under  an  execution  against 
one  partner,  becomes  a  tenant  in  common  with 
the  other  partners  in  an  undivided  share  of  the 
land  purchased;  subject  to  all  the  rights  of  the 
other  partners.  Until  the  partnership  debts  are 
paid,  he  can  have  no  claim,  but  upon  the  sepa- 
rate interest  of  the  individual  partner  of  the 
residue.  Gilmore  v.  The  North  American  Land 
Co..  Peters'  C.  C.  R.  460. 

36.  A  claim  against  the  estate  of  a  deceased 
partner,  accruing  in  consequence  of  the  insol- 
vency of  the  surviving  partner,  after  the  statute 
of  limitations  had  run  against  the  claims  upon 
such  estate  generally,  is  not  barred,  though  not 
exhibited  within  the  period  limited  by  the  sta- 
tute. Pendleton  et  al.  v.  Phelps  et  al.,  4  Day's  C. 
C.  R.  476. 

36.  The  principle  is,  that  a  contract  made  by 
co-partners  is  .several  as  well  as  joint,  and  the 
assumpsit  is  made  by  all  and  by  each.  It  is  ob- 
ligatory on  all,  and  on  each  of  the  partners.  If, 
therefore,  the  defendant  fails  to  avail  himself  of 
the  variance  in  abatement,  when  the  form  of  his 
plea  obliges  him  to  give  the  plaintiff  a  proper 
action;  the  policy  of  the  law  does  not  permit 
him  to  avail  himself  of  it  at  the  time  of  trial. 
Barry  v.  Foijlcs,  1  Peters,  317. 

37.  The  declaration  in  an  action  against  one 
partner  only,  never  gives  notice  of  the  claim  be- 
ing on  a  partnership  transaction.  The  proceed- 
ing is  always,  as  if  the  party  sued  was  the  sole 
contracting  party ;  and  if  the  declaration  were 
to  show  a  partnership  contract,  the  judgment 
against  the  single  partner  could  riot  be  sustained. 
Ibid. 

38.  Partnerships  for  commercial  purposes,  for 
trading  with  the  world,  for  buying  and  selling 
from  and  to  a  great  number  of  individuals,  are 
necessarily  governed  by  many  general  principles 
which  are  known  to  the  public,  which  subserve 
the  purposes  of  justice,  and  which  society  is 
concerned  in  sustaining.  One  of  them  is,  that  a 
man  who  shares  in  the  profit,  although  his  name 
may  not  be  in  the  firm,  is  responsible  for  all  its 
debts.  Another  is,  that  a  partner,  certainly  the 
acting  partner,  has  power  to  tra^isact  the  whole 
business  of  the  firm,  whatever  that  may  be ; 
and,  consequently,  to  bind  his  partners  in  such 


trans;ictions  as  entirely  as  liimself.  This  is  a 
general  power,  essential  to  the  well  conducting 
of  business,  which  is  iinplicii  in  the  existence  of 
a  partnership.  U'lii.'ihij)  ct  al.  v.  I'he  Bank  of 
the  United  Stales,  5  Peters,  52'J. 

39.  When  a  partnership  is  formed  for  a  par- 
ticular purpose,  it  is  understood  to  be  in  itself  a 
grant  of  power  to  the  acting  members  of  the 
company  to  traiLsact  its  business  in  the  usual 
way.  If  that  business  be  to  buy  and  .sell,  then 
the  individual  buys  and  sells  for  the  company; 
and  every  person  with  whom  he  trades  in  the 
way  of  its  business,  has  a  right  to  consider  him 
as  the  company  whoever  may  compose  it.  It  is 
usual  to  buy  and  sell  on  credit  :  anti  if  it  be  so, 
the  partner  who  purchases  on  credit,  in  the 
name  of  the  firm,  must  bind  the  firm.  This  is 
a  general  authority  held  out  to  the  world,  and 
to  which  the  workl  has  a  right  to  lru.st.     Ibid. 

40.  The  trading  world,  with  whom  the  com- 
pany is  in  perpetual  intercourse,  cannot  indi- 
vidually examine  the  articles  of  partnership; 
but  must  trust  to  the  general  powers  contained 
in  all  partnerships.  The  acting  partners  are  iden- 
tified with  the  company;  and  have  power  to 
conduct  its  usual  business,  in  the  usual  way. 
This  power  is  conferred  by  entering  into  the 
partnership,  and  is  perhaps  never  to  be  found  in 
the  articles.  If  it  is  to  be  restrained,  fair  deal- 
ing requires  that  the  restriction  should  be  made 
known.  These  stipulations  may  bind  the  part- 
ners, but  ought  not  to  affect  those  to  whom  they 
are  unknown,  and  who  trust  to  the  general  and 
well  established  commercial  law.     Ibid. 

41.  A  bill  to  charge  the  executors  of  a  de- 
ceased partner  with  a  partnership  debt,  where 
the  other  party  survives,  must  expressly  charge 
an  insolvency  of  the  survivor.  West  v.  Randall, 
2  Mason's  C,  C.  R.  181. 

42.  Where  the  statute  of  limitations  has  once 
run  against  a  partnership  debt,  the  cause  of  ac- 
tion against  the  partnership  is  gone.  Bell  v.  3Ior- 
rison,  1  Peters,  373. 

43.  An  administrator  is  not  liable  to  pay  in- 
terest upon  assets  in  his  hands,  unless  under 
special  circumstances;  neither  is  a  partner  on 
partnership  accounts,  before  settlement  and 
balance  struck.  Dexter  v.  Arnold,  3  Mason's  C. 
C.  R.  284. 

44.  A  general  assignment  is  valid  for  actual 
liabilities,  as  well  as  for  debts  due,  if  the  parties 
so  intend.  Halsey  v.  Whitney.  4  Mason's  C.  C. 
R.  206. 

45.  A  bill  drawn  upon  a  partnership,  but  not 
accepted  until  after  a  dissolution  of  the  partner- 
ship, publicly  announced,  binds  only  the  partner 
who  accepts  it,  and  not  the  other  partners,  who 
have  not  consented  thereto.  Tombeckbee  Bank 
V.  Dumcll,  5  JMason's  C.  C.  R.  56. 

46.  Where  a  mortgage  had  been  given  to  one 
partner,  to  secure  a  debt  of  a  firm,  and  after  the 
failure  of  the  firm,  and  an  assignment  of  the 
debt;  one  of  the  partners  entered  into  an  arrange- 
ment with  the  debtor,  without  the  consent  of  the 
assignees,  by  which  he  took  negotiable  notes  for 
the  debt,  payable  on  time,  and  afterwards  he 
assignee!  the  mortgage  to  the  other  partner,  who 
was  not  party  to  the  arrangement,  it  was  held, 
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that  the  mortgage  was  not  extinguished.  Osborn 
V.  Benson,  5  Mason's  C.  C.  R.  157. 

47.  Where  a  partnership  is  carried  on  by  a 
firm,  in  the  name  of  one  partner  only,  and  he 
endorses  notes  in  his  own  name,  the  firm  is  not 
bound  thereby,  unless  the  notes  were  received 
or  discounted  as  notes  binding  the  firm,  upon  the 
representation  of  the  partner  giving  the  same, 
to  that  effect,  and  were  made  for  the  common 
benefit  and  business  of  the  firm.  Bank  of  the 
United  States  v.  Binney,  5  Mason-s  C.  C.  R.  176. 

48.  Secret  partnership  means,  in  common 
usage,  a  partnership  where  some  of  the  partners 
areTcept  secret,  or  are  unknown,  in  contradistinc- 
tion to  open  or  notorious  partnership.  Where 
one  partner  publicly  avows  all  the  partners,  so 
that  ihey  become  and  are  known  as  such,  and 
credit  is  obtained  thereby,  it  is  no  longer  a  se- 
cret partnership,  whether  the  firm  be  carried  on 
in  the  name  of  one  partner  only,  or  otherwise. 
Ihid. 

49.  The  ordinary  presumption  is,  that  all  the 
partners  have  access  to  the  partnership  books, 
and  know  the  entries  therein :  but  this  is  a  mere 
presumption  from  the  ordinary  course  of  busi- 
ness, and  may  be  repelled  by  any  circumstances 
which  lead  to  a  contrary  presumption.     Ibid. 

50.  One  partner  can  bind  the  other  only  for 
objects  within  the  scope  of  the  business  of  the 
firm.  Secret  restrictions  of  the  rights  of  part- 
ners, do  not  affect  those  persons  who  deal  with 
the  firm  in  ignorance  of  them.     Ibid. 

51.  If  a  company,  by  the  articles  of  partner- 
ship, do  their  business  by  agents,  and  among 
other  officers,  by  a  treasurer,  and  one  of  the 
partners  is  appointed  treasurer,  and  afterwards 
fails,  owing  the  partnership,  as  treasurer,  the 
company  have  a  right  to  claim  payment  of  the 
debt  out  of  the  separate  estate  of  such  partner, 
in  the  hands  of  his  assignees;  and  if  the  debt  is 
transferred,  the  same  right  attaches  to  the  holder. 
Brown  v.  Curtis,  5  Mason's  C.  C.  R.  421. 

52.  In  the  absence  of  fraud  and  breach  of 
trust,  property  purchased  with  partnership  funds 
does  not  of  necessity  become  partnership  pro- 
perty, if  that  is  not  the  intention  of  the  parties. 
Hoxie  V.  Carr,  1  Sumner's  C.  C.  R.  173. 

53.  The  circumstance  that  the  payment  for 
property  purchased  has  been  made  out  of  the 
partnership  funds,  especially  if  the  property  be 
necessary  for  the  ordinary  operations  of  the  part- 
nership, and  be  actually  so  employed,  in  the  ab- 
sence of  controlling  circumstances,  will  be  de- 
cisive, that  it  was  intended  to  be  held  as  partner- 
ship property.     Ibid. 

54.  Where  real  estate  is  purchased  for  partner- 
ship purposes,  and  on  partnership  account,  let 
the  legal  title  be  vested  in  whom  it  may,  as 
where  the  conveyance  is  taken  to  the  partners 
as  tenants  in  common,  it  will,  in  equity,  be 
deemed  partnership  property,  and,  hke  other 
effects,  personal  estate,  and  the  partners  are  the 
cestuis  que  trust.  But  a  court  of  law  must  view 
it  in  general  only,  according  to  the  legal  title. 
Sembfe,  that  as  between  the  executor  or  adminis- 
trator of  a  deceased  partner,  and  his  heir  or  de- 
visee, real  estate  purchased  by  the  partnership 
is  considered  as  personalty.     Ibid, 


55.  Where  purchasers  of  real  estate  at  the 
time  of  their  purchase,  have  actual  or  construct- 
ive notice  that  it  was  partnership  property,  it  will 
be  chargeable  in  their  hands  with  the  payment 
of  the  partnership  debts,  even  though  they  have 
no  notice  of  those  debts.  If  they  have  no  notice 
that  it  was  partnership  property,  they  are  e.\one- 
rated  to  the  extent  of  the  purchase-money  paid 
them  :  and  so  far  as  the  purchase-money  has  not 
been  paid,  that  is  a  substituted  fund,  chargeable 
in  their  hands  with  the  same  burdens  as  the 
real  estate.     Ibid. 

56.  An  assignment  was  made  by  a  debtor  for 
the  benefit  of  his  creditors  to  two  attorneys  at 
law,  who  were  partners  in  their  business,  as 
trustees ;  one  of  them  assented  to  the  assignment 
at  the  time,  the  other  being  absent.  It  was  held, 
that  the  latter  must  be  presumed  to  assent  there- 
to also,  unless  upon  notice  he  refused  to  accept 
the  trust,  and  gave  notice  thereof  to  the  debtor ; 
and  especially  if  he  and  his  partner  proceeded 
to  act  under  the  assignment,  by  a  private  condi- 
tional agreement  between  them,  as  to  giving  a 
priority  to  certain  attachments  made  by  them  in 
favour  of  certain  creditors,  which  agreements 
were  unknown  to  the  debtor.  Gordon  v.  Cool- 
edae,  1  Sumner's  C.  C.  R.  537. 

57.  Creditors  are  not  necessary  or  proper  par- 
ties, generally,  in  a  bill  between  partners  to  wind 
up  their  partnership  concerns.  Hoxie  v.  Carr,  1 
Sumner's  C.  C.  R.  173. 

58.  Joint  debts  cannot  be  set  off  against  sepa- 
rate debts,  or  separate  debts  against  joint  debts, 
either  at  law,  or  in  equity,;  as  where  there  is  a 
separate  debt  due  from  a  partner,  and  a  joint 
debt  due  from  a  partnership.  Howe  v.  Sheppard, 
2  Sumner's  C.  C.  R.  409. 

59.  Seynble,  that  a  court  of  equity  will  not  en- 
tertain a  set-off  of  a  separate  debt  of  one  partner 
against  a  joint  debt  to  the  partnership,  upon  the 
ground  of  the  insolvency  of  that  partner.     Ibid. 

60.  The  rest  of  the  members  of  a  co-partnery 
cannot  engage  the  firm  in  another  partnership,  so 
as  to  bind  a  member,  who  was  not  privy,  or  con- 
senting to  it.  But  his  privity  may  be  presumed 
from  circumstances;  and,  at  any  rate,  his  re- 
maining silent,  and  not  dissenting,  after  he  knows 
of  the  new  establishment,  will  be  considered  as 
acquiescence.  Moreover,  if  it  could  be  proved 
that  he  had  withdrawn  from  the  old  firm,  before 
the  establishment  of  the  new,  he  would,  by  such 
acquiescence,  still  be  responsible  for  the  trans- 
actions of  the  new;  especially  if  it  was  gene- 
rally understood  by  other  people,  that  the  old 
firm  was  united  with  the  new.  Tabb^s  AdraWs 
V.  Gist  et  al,  1  Brockenb.  C.  C.  R.  33. 

61.  If  there  be  father  and  son  in  trade  in  this 
country,  and  a  London  merchant  writes  to  the 
father  here,  that  the  son,  who  was  then  in  Lon- 
don, but  about  to  return  to  Virginia,  will  inform 
him  of  the  terms  on  which  the  London  merchant 
will  sell  tobacco  for  the  father  and  son  ;  and  the 
son  afterwards  makes  a  memorandum  at  the  foot 
of  the  letter,  that  it  was  at  ten  shillings  per 
hogshead,  although  that  memorandum  may  not 
have  been  written  in  the  presence  of  the  London 
merchant,  circumstances  may  show,  that  either 
that,  or  some  other  remuneration,  less  than  the 

2t 


a46 


PARTNERSHIP  AND  PARTNERS. 


General  Principles, 
ieei.1 


ordinary   commission   in   London,    was  a_ 
upon.     Ibid. 

63.  One  partner  has  a  right  to  convey  the 
partnership  ftrocts  (other  than  real  estate)  to  the 
creditors  of  the  (inn,  in  payment  of  tlieir  debts, 
either  to  the  creditors  directly,  or  through  the 
intervention  of  trustees,  and  if  the  transaction 
be  bona  tide,  the  deed  will  not  be  set  aside,  al- 
though the  consent  of  the  other  partner  was  not 
obtained.  Anderson  ^'  Jl'ilkins  v.  Tompkins  ct 
al,  1  Brockenb.  C.  C.  R.  456. 

64.  Where  all  the  partners  of  a  mercantile 
firm  are  present,  they  have  a  right  to  be  con- 
sulted in  giving  a  preference  to  particular  cre- 
ditors, but  this  necessity  is  dispensed  with,  if  one 
of  the  partners  is  absent  in  a  foreign  country. 
Ibid.  =  ^ 

65.  The  doctrine  that  a  partner  cannot  bind 
his  co-partner  by  a  deed,  does  not  apply  in  a 
case  in  which  the  property  purported  to  be  con- 
veyed by  the  deed  is  of  such  a  description,  that 
a  title  to  it  passes  by  the  mere  act  of  delivery. 
The  mere  circumstances  of  anne.ving  a  seal  to 
the  instrument  of  conveyance,  in  such  a  case, 
does  not  annul  a  transfer  so  consummated.     Ibid. 

66.  If  real  property  is  conveyed  to  a  firm,  or 
to  partners  in  trust  for  a  firm,  the  members  of 
the  firm  are  tenants  in  common  ;  and  neither 
party  can  convey  more  than  his  undivided  inte- 
rest in  the  subject.     Ibid. 

67.  An  assignment  by  deed  of  partnership 
debts,  which  are  assignable  at  law,  executed  by 
one  of  the  partners  only,  though  void  at  law. 
will  be  sustained  in  equity  ;  if  it'appear  that  the 
assignment  was  made  with  the  bona  fide  inten- 
tion of  securing  the  creditors  of  the  firm.     Ibid. 

68.  The  book  debts  of  a  merchant  are  not 
assignable  at  law ;  and  a  deed  executed  by  one 
member  of  a  mercantile  firm,  purporting  to 
convey  such  debts,  does  not  pass  the  legal  title. 
At  law,  the  assignment  is  only  a  power  to  collect, 
and  appropriate  the  debts,  which  is  irrevocable. 
So  far  as  collections  were  made  under  it,  before 
revocation,  the  title  to  the  money  is  in  the  trustees 
named  in  the  deed.  Such  a  power  to  collect,  is 
a  contract  that  could  not  be  enforced  at  law.  but 
will  be  sustained  in  equity  ;  and  have  preference 
to  any  subsequent  assignment  by  the  other 
partner,  as  the  prior  equity  must  prevail  in  a 
contest  between  mere  equities.     Ibid. 

69.  Where  a  partnership  firm,  being  indebted 
to  the  United  States  for  duties,  makes  an  assign- 
ment of  all  their  effects  for  the  payment  of  their 
debts,  for  which  the  social  fund  is  inadequate, 
this  is  an  act  of  insolvency,  quoad  the  social 
fund,  under  the  act  of  congress,  which  gives  the 
United  States  the  preference  to  other  creditors, 
"in  all  cases  of  insolvency  :''  and  it  seems,  that 
such  an  assignment  amounts  to  an  act  of  general 
insolvency;  and  that  the  private  property  of  the 
individual  partners,  will  also  be  subjected  to  the 
payment;  in  the  first  instance,  of  the  debt  due  to 
the  United  States,  in  the  event  of  the  inade- 
quacy of  the  partnership  fund.  United  States  v. 
ShcUon  ^-  Co.,  1  Brockenb.  C.  C.  R.  517. 

70.  The  names  of  the  partners  must  be  proved ; 
but  when  some  evidence  has  been  given  on  the 
point,  the  court  will  leave  the  evidence  with  the 


jury.     Varnum,   Fidlcr  fy  Co.   v.   Campbells,    1 
JNl'Lean's  C.  C.  R.  313. 

71.  Where  a  note  was  given  by  Abbott  &  Lay- 
ton,  it  is  uiniecessary  to  allege,  in  the  ileclaration, 
a  partnership.  The  instrument  shows  a  joint 
liability.  Davis  v.  Abbott,  2  M'Lean's  C.  C. 
R.  2!). 

72.  In  a  partnership  purchase  of  land,  it  is  not 
necessary,  except  among  the  partners,  to  show 
the  sum  advanced  by  each.  Fiatt  v.  Oliver  and 
U'tlliams,  2  M'Lean's  C.  C.  R.  207. 

73.  If  an  individual  hold  himself  out  to  the 
world  as  a  partner  in  a  concern,  he  is  liable  as 
such,  thoniih  he  have  no  interest  in  it.  Benedict 
et  al.  V.  Davis'  Adm'r,  2  M'Lean's  C.  C.  R.  347. 

74.  But  this  holding  out  must  be  such  as  to 
justify  an  inference  that  the  creditor  had  know- 
ledge of  it ;  or  the  representation  of  partnership 
must  have  been  made  to  him.     Ibid. 

75.  A  declaration  of  an  individual  that  he 
was  a  partner,  to  some  four  or  five  individuals, 
of  which  the  creditor,  when  he  trusted  the  firm, 
could  have  had  no  knowledge,  will  not  constitute 
a  liability.     Ibid. 

76.  Query,  If  the  payments  and  credits  made 
by  one  partner,  after  a  dissolution  of  the  partner- 
ship, and  joint  agency,  and  after  a  new  indi- 
vidual agency  in  him.  can  be  applied  to  the  ex- 
tinguishment of  a  debt  of  the  partnership,  unless 
circumstances  justify  the  presumption  that  the 
partnership  debt  has  been  adopted  as  his  indi- 
vidual debt.  Gass  v.  Slmson,  3  Sumner's  C.  C.  R. 
99. 

77.  The  natural  presumption  is,  that  a  partner 
paying  a  sum  of  money  to  his  private  creditor, 
who  is  also  a  creditor  of  the  partnership,  means 
to  pay  it  on  his  private  account,  unless  circum- 
stances vary  this  presumption.     Ibid. 

78.  A  promissory  note  on  interest  cannot  be 
treated  as  a  mere  memorandum  of  evidence  for 
purchase  upon  a  copartnership  account.  Smith 
V.  Burkham,  3  Sumner's  C.  C.  R.  435. 

79.  A  parol  agreement  to  become  co-partners 
in  the  business  of  purchasing  and  selling  lands 
and  lumber  in  the  state  of  Maine,  is  a  parol  con- 
tract respecting  an  interest  in  lands,  and  void  by 
the  statute  of  frauds,  so  that  it  will  not  be  en- 
forced by  a  court  of  equity.     Ibid. 

80.  Any  partner  in  a  firm  may  be  the  agent 
of  a  third  person  in  drawing  bills  in  favour  of  the 
firm,  for  advances  made  to  such  third  person, 
under  an  express  authority.  Baring  v.  Lyman, 
1  Story's  C.  C.  R.  396. 

8 1 .  A  firm  may  negotiate  its  own  paper  to  one 
partner,  and  the  latter  will  thereby  become  the 
owner  thereof.  So,  a  firm  may  take  a  separate 
negotiable  security  from  one  of  its  partners,  and 
hold  and  use  the  same  for  its  own  purposes.  A 
fortiori,  where  he  acts  as  the  agent  of  third  per- 
sons.    Jbid. 

82.  A  partnership,  as  to  third  persons,  may 
arise  by  mere  operation  of  law,  and  without  the 
intention  of  the  several  parties  thereto;  but  the 
actual  intention  of  the  parties  will  alone  constitute 
a  partnership  as  between  themselves.  Hazard 
V.  Hazard,  1  Story's  C.  C.  R.  371. 

83.  A  mere  participation  in  the  profits  will 
not  make  the  parties  partners  inter  sese.     Ibid. 
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84.  Qiwry,  Whether  there  is  any  clear  and 
solid  distinction  between  cases  which  constitute 
partnership,  as  to  third  persons,  by  participation 
in  the  prolits,  and  cases  of  nnere  agency,  where 
the  remuneration  is  to  be  paid  by  a  portion  of 
the  profits.     Ibid. 

85.  Under  the  circumstances  of  this  case, 
where  one-third  for  one  year  and  one-fourth  for 
another  year  of  the  profits  in  a  certain  business, 
carried  on  by  A  and  B,  were  to  be  allowed  to  B 
for  his  services,  it  was  held,  that  there  was  no 
partnership,  but  a  mere  participation  of  interest 
in  the  profits,  as  a  rennmeration  to  B  for  his 
agency.     Ibid. 

86.  A  lay  or  share  in  the  proceeds  or  catchings 
of  a  whaling  voyage,  does  not  create  a  partner- 
ship in  the  profits  of  the  voyage,  but  it  is  in  the 
nature  of  seamen's  wages,  and  governed  by  the 
same  rules.  Coffin  v.  Jenkiiis,  3  Story's  C.  C.  R. 
108. 

87.  Where  a  bill  in  equity  is  brought  to  re- 
cover a  debt  against  the  estate  of  a  deceased 
partner,  the  other  partners  are  proper  and  neces- 
sary parties  ;  and  although  when  they  are  out  of 
the  jurisdiction  of  the  court  they  may  be  dis- 
pensed with,  yet  this  exception  does  not  apply 
to  cases  (like  the  present)  involving  important 
rights  of  the  absent  partners,  and  especially  not 
to  cases  where  the  facts  are  mainly  in  their  know- 
ledge, or  where  the  circumstances  occurred  in 
theplace  where  they  are.  Vose  v.  Philbrook,  3 
Story's  C.  C.  R.  336. 

88.  Query,  Whether,  under  the  revised  sta- 
tutes of  ]\Jassachusetts,  a  set-otf  of  a  partner- 
ship's debt  can  be  made  at  law  against  a  separate 
debt  due  to  one  of  the  partners,  except  in  cases 
of  dormant  partners;  it  certainly  cannot  be  in 
equity.     Ibid. 

89.  By  a  general  rule  of  law,  every  partnership 
is  dissolved  by  the  death  of  one  of  the  parties. 
It  is  competent  for  partners  to  provide  by  agree- 
ment for  the  continuance  of  the  partnership 
after  such  death:  but  then  it  takes  place  in  vir- 
tue of  such  agreement  only  as  the  act  of  the 
parties,  and  not  by  operation  of  law.  Burwell 
v.  Mandeville-s  Ex'rs,  2  Howard,  576. 

90.  A  partner  may  provide  by  will,  that  the 
partnership  shall  continue  after  his  death ;  and 
if  it  is  consented  to  by  the  surviving  partner,  it 
becomes  obligatory;  just  as  it  would,  if  the  tes- 
tator, being  a  sole  trader,  had  provided  for  the 
continuance  of  his  trade  by  his  executor  after 
his  death.     Ibid. 

91.  In  such  cases,  the  agreement  or  authority 
must  be  clearly  made  out,  and  third  persons 
having  notice  of  the  death  are  bound  to  inquire 
how  far  the  agreement  or  authority  to  continue 
it  extends,  what  funds  it  binds ;  and  if  they  trust 
the  surviving  party  beyond  the  reach  of  such 
agreement  or  authority,  or  funds,  it  is  their  own 
fault,  and  they  have  no  right  to  complain  that 
the  law  does  not  afford  them  any  satisfactory 
redress.     Ibid. 

92.  A  testator,  directing  the  continuance  of  a 
partnership,  may,  if  he  so  choose,  bind  his  gene- 
ral assets  for  all  the  debts  of  the  partnership 
contracted  after  his  death.  But  he  may  also 
limit  his  responsibility  either  to  the  funds  al- 


ready embarked  in  the  trade,  or  to  any  other 
specific  amount  to  be  invested  therein  for  that 
purpose.  The  creditors  may  then  resort  only  to 
that  amount,  and  not  to  the  general  assets  of  the 
testator's  estate,  although  the  partner  carrynig 
on  the  trade  may  be  personally  liable  for  the 
debts  contracted.     Ibid. 


2.  Liabilities  of  Partners  to  each  other  and  to 
Creditors. 
93.  If  the  particular  terms  of  articles  of  part- 
nership are  unknown  to  the  public,  they  have  a 
right  to  deal  with  the  firm,  in  respect  to  its  busi- 
ness, upon  the  general  principles  and  presump- 
tions of  limited" partnerships  of  a  like  nature, 
and  any  special  restrictions  in  the  articles  do  not 
affect  them.  In  such  partnerships,  it  is  within 
the  general  authority  of  the  partners  to  make 
and  endorse  notes,  and  to  obtain  advances  and 
credits  for  the  business  and  benefit  of  the  firm ; 
and  if  such  was  the  general  usage  of  trade,  that 
authority  must  be  presumed  to  exist,  but  not  to 
extend  to  transactions  beyond  the  scope  and 
objects  of  the  co-partnership.  IVinship  et  al.  v. 
The  Bank  of  the  Umted  States,  5  Peters,  529. 

94.  A  debt  due  from  partners,  in  a  suit  against 
both,  may  be  recovered  against  either,  and  either 
may  be  compelled  to  pay  the  whole.  Although 
due  from  the  company,  it  is  also  due  from  each 
member  of  the  company,  and  the  claim  of  the 
creditor  for  its  satisfaction,  extends  to  the  whole 
property  of  each  member  of  the  firm,  as  well  as 
to  the  joint  property  of  the  firm.  Tucker  v.  Oxley, 
5  Cranch,  34  j  2  Cond.  Rep.  182. 

95.  The  principle  that  a  partner  cannot  sue  a 
partner,  on  a  partnership  transaction,  does  not 
apply  to  a  case  where  a  note  in  writing  is  given 
for  money,  not  to  the  firm,  but  to  an  individual 
member.  Van  Ness  v.  Forrest,  8  Cranch,  30;  3 
Cond.  Rep.  14. 

96.  Equity  will  not  lend  its  aid  to  reach  assets 
in  the  hands  of  executors,  when  a  complete, 
adequate  and  effectual  remedy  exists  at  law, 
ao-ainst  survivins?-  solvent  partners.  Van  Reims- 
dyk  V.  Kane  et  al.,  1  Gallis.  C.  C.  R.  371,  382,  383. 

97.  Equity  will  enforce  against  the  executors 
of  a  deceased  partner  or  joint  contractor,  pay- 
ment of  a  bill  of  exchange,  where  the  survivors 
are  insolvent.    Ibid.  630. 

98.  If  one  partner,  in  a  voyage  on  joint  ac- 
count, be  authorized  by  the  others  to  take  up 
money,  on  the  credit  of  the  partnership  concern, 
and  draw  bills  therefor  on  a  house  at  A,  and  the 
partner  take  up  money,  and  draw  a  bill  for  the 
same,  directing  it  to  be  charged  to  the  account 
of  all  the  partners,  but  it  is  signed  by  himself 
alone,  it  seems  such  bill  is  binding  on  all  the 
partners:  at  least  equity  will  enforce  the  pay- 
ment of  it  against  all  the  partners  in  favour  of  a 
payee  of  the  bill,  who  has  trusted  the  money  on 
faith  of  the  joint  credit.     Ibid. 

99.  In  equity,  such  a  bUl  drawn  under  such 
circumstances,  would  be  deemed  to  be  g"aian- 
tied,  as  to  acceptance  and  payment  by  all  the 
parties.     Ibid. 

100.  The  statute  of  frauds  is  not  applicable  to 
such  a  case,  for  the  guaranty  is  not  of  the  debt  of 
another,  but  of  the  debt  of  the  guarantors. 


Ibid 
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101.  If  originally  no  authority  to  draw  was 
given,  but  subseiiuently  llic  whole  traii«;ictioii 
was  ratified  by  all  the  luirluers.  such  raliiicalioii 
would  be  equivalent  to  an  original  authority. 
Ibid. 

102.  To  constitute  a  settled  account  upon 
which  one  partner  may  sue  another,  all  the 
partners  must  consent  to  it.  and  all  be  bound  by 
it.  This  consent  may  be  expressed  or  implied  ; 
and  ii'  after  dissolution,  one  partner  states  an 
account,  and  strikes  a  balance,  and  transmits  it 
to  the  other,  who  retains  it  a  leiiiith  of  time  with- 
out objection,  the  account  may  be  considered  as 
acquiesced  in  and  settled,  so  as  to  authorize  a 
suit  for  the  balance.  Lamalere  v.  Coze,  1  Wash. 
C.  C.  R.  435. 

103.  It  is  this  joint  interest  in  the  partners 
which  creates  the  liability  of  all  for  the  con- 
tracts of  one,  and  not  that  the  credit  is  given  to 
all :  which  it  is  not,  in  the  case  of  a  dormant 
partner.     Ibid. 

104.  If  A  and  B  purchase  an  article  on  joint 
account,  and  ship  it,  they  are  liable  for  advances 
made  for  their  joint  concern.     Ibid. 

105.  Where  money  is  remitted  to  a  partner- 
ship, which  in  fact  belongs  to  one  of  the  part- 
ners and  a  third  person,  the  interest  of  such  third 
person  cannot  be  affected  by  the  entering  the 
amount  in  the  partnership  books,  to  the  credit 
of  the  partner  concerned  in  interest,  and  who 
was  largely  indebted  to  the  concern ;  but  it  may 
be  followed  in  equity  in  the  hands  of  the  credi- 
tor partner.  Vanderwyck  v.  Sommerl,  2  Wash.  C. 
C.  R.  41. 

106.  The  plaintiff  and  the  defendant  were 
jointly  concerned  in  an  adventure  to  St.  Domingo, 
which  was  placed  under  the  management  of  the 
defendant,  who  was  the  commander  of  the  ves- 
sel, in  which  the  shipment  was  made,  and  who 
was  to  dispose  of  it  on  joint  account.  In  a  let- 
ter addressed  by  the  plaintiff  to  the  defendant, 
before  the  vessel  sailed,  the  plaintiff  advised  the 
sale  of  the  property,  for  cash  or  produce.  The 
plaintiff  sold  the  property  for  bills  on  the  French 
government,  which,  having  been  remitted,  were 
not  paid  :  Held,  that  this  being  a  joint  adventure, 
the  defendant  had  the  power  to  dispose  of  the 
properly.  The  joint  owner  might  advise,  but  he 
had  no  right  to  order;  and  his  letter  to  the  de- 
fendant was  to  be  considered  as  advice  only.  If 
the  conduct  of  the  defendant  was  fair  in  the 
transaction,  he  is  not  answerable  for  the  loss 
sustained  by  taking  the  bills.  Lylcs  v.  Styles,  2 
Wash.  C.  C.  R.  224. 

107.  If  two  are  jointly  concerned  in  a  particu- 
lar adventure,  where  one  is  authorized  to  dis- 
pose of  the  whole  on  joint  account,  if  the  con- 
nexion is  such  as  to  terminate  with  the  sale,  the 
one  who  made  the  sale  may  appropriate  the 
whole  proceeds  to  his  own  use,  and  make  him- 
self debtor  to  the  other  for  his  moiety,  or  he 
may  hold  the  money  for  joint  account,  entitling 
the  other  to  a  specific  lien  on  it,  and  subjecting 
him  to  all  the  risks  that  may  attend  it.  Hoin- 
qucbie  v.  Girard's  Adm'r,  2  Wash.  C.  C.  R.  212. 

108.  If  the  conne.xion  in  a  joint  adventure  be- 
tween the  two  terminate  with  the  sale  of  the 


to  his  own  use,  and  charges  liim.self  with  the 
piojiortion  due  to  his  a.'^sociate  in  tli(,'  adventure, 
the  other  may  recover  his  proportion  by  an  action 
on  the  case;  if,  however,  the  connexion  does 
not  terminate  with  the  sale,  the  amount  caimot 
be  recovered  in  that  form  of  action.  But  it  is 
otherwise  if  the  connexion  terminates  with  the 
sale.     Ibid. 

109.  B.  and  I.,  partners  in  trade,  executed  an 
instrument,  whereby  each  authorized  the  other, 
in  their  several  and  respective  names,  to  exe- 
cute custom-house  bonds  for  duties  due  by  them 
as  partners,  mutually  agreeing  to  be  bound  for 
payment  of  such  bonds,  in  like  manner  as  if  they 
had  severally,  and  in  person,  executed  the  same; 
Being  indebted  to  the  United  States  for  certain 
duties,  B.  executed  a  bond  for  the  same  in  his 
separate  name.  B.  and  I.,  becoming  insolvent, 
made  a  voluntary  assignment  of  all  their  part- 
nership eflecls  to  A.  and  C,  for  the  use  of  their 
creditors ;  and  B.  also  assigned  to  them  all  his 
separate  effects,  for  his  separate  creditors.  The 
United  States  recovered  judgment  on  the  bond 
against  B.,  and  then  instituted  an  action  of  inde- 
bitatus assumpsit  against  A.  and  C,  as  assignees 
of  B.  and  I.,  to  recover  the  amount:  Held,  that 
they  could  not  recover.  The  bond  is  not  evi- 
dence of  a  debt  due  by  B.  and  I.,  because  not 
signed  by  both;  or  of  a  debt  due  by  I.,  because 
not  signed  by  him.  One  partner  cannot^  by  deed, 
bind  the  other.  But  one  partner  may  bind  the 
other  by  a  release  of  a  partnership  debt,  because 
it  is  a  satisfaction.  United  States  v.  Astley  et  al. 
3  Wash.  C.  C.  R.  508. 

1 10.  One  partner  may  bind  the  other  by  a  deed 
executed  in  the  name  of  both,  if  done  in  the 
presence  and  with  the  assent  of  his  companion. 
Ibid. 

111.  The  paper  executed  by  the  partneis,  au- 
thorized B.  to  sign  the  co-partnership  name,  or 
the  separate  name  of  his  partner ;  and  if  he  had 
done  so.  I.  would  have  been  bound  ;  but  not 
having  done  so,  I.  is  not  bound.  The  power 
cannot  be  considered  as  an  agreement,  by  each, 
to  pay  duty  bonds  given  by  the  other.     Ibid. 

112.  Although  B.  and  I.  were  bound,  upon  the 
importation  of  the  goods,  for  the  duties  charge- 
able on  them,  yet  the  bond,  given  by  one.  extin- 
guished the  debt,  and  made  it  the  separate  debt 
ofB.     Ibid.     Contra,  13  Peters,  486. 

113.  Partners,  in  respect  to  debts  due  by  them, 
cannot,  by  any  agreement  between  themselves, 
affect  the  rights  of  the  creditors  of  the  firm  to 
their  remedy  against  both.  But  if,  on  a  dissolu- 
tion, they  agree  that  one  shall  retain  all  the 
funds  and  pay  all  the  debts,  and  a  creditor,  with 
full  knowledge  of  such  stipulation,  enters  into  a 
totally  new  contract  with  the  paying  partner, 
changing  the  character  of  the  debt,  varying  it 
essentially  from  what  the  retiring  partner  was 
bound  to  pay,  and  subjecting  him  to  a  different 
responsibility,  such  new  contract  amounts  to  a 
discharge  of  the  retiring  partner.  Harris  and 
Donaldson  v.  Lindsay,  4  Wash.  C.  C.  R.  271. 

114.  Partners  being  entitled,  each  to  the  whole 
of  the  partnership  effects,  either  may  dispose  of 
any  part  he  pleases,  in  the  course  of  the  bnsi- 


property,  and  one  appropriates  all  the  proceeds  1  ness  in  which  they  are  engaged  ;  but  it  may  he 
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doubted  whether  he  can  put  an  end  to  the  part- 
nership by  assigning  away  all  the  effects,  except 
as  above;  and,  consequently,  whether  he  can 
do  so  for  the  benefit  of  the  creditors  of  the  firm. 
Pierpont  and  Lord  v.  Graham,  4  Wash.  C.  C.  R. 
232. 

115.  It  is  not  meant  to  concede,  that  where 
two  persons  are  indebted  by  simple  contract,  and 
the  creditor  takes  the  note  of  one  for  the  amount 
of  the  debt,  that  it  is  always  necessary  to  prove 
an  e.\press  agreement  to  take  the  note  in  satis- 
faction of  the  debt.  The  agreement  may  be  in- 
ferred from  the  nature  and  operation  of  the  new 
contract,  or  from  circumstances.     Ihid. 

1 16.  One  partner  cannot  withdraw  himself, 
against  the  terms  of  the  articles  of  association, 
or  voluntarily,  by  an  act  of  his  own,  terminate  it 
without  the  assent  of  the  others,  though  it  may 
be  put  an  end  to  by  the  act  of  God  or  of  the  law, 
by  death  or  bankruptcy.     Ibid. 

117.  Where  one  of  two  partners,  resident 
abroad,  is  sued  here,  he  is  not  allowed  to  plead, 
in  abatement,  that  his  co-partner  is  not  sued 
with  him.  Paylyart  v.  Goulding,  N.  Carolina 
Cases.  78. 

118.  The  defendant  may  avail  himself  of  the 
circumstance  that  the  suit  is  brought  in  the 
name  of  one  only  of  two  partners,  upon  the  plea 
of  non  assumpsit ;  but  where  he  wishes  to  avail 
himself  of  the  non-joinder  of  his  own  partner,  as 
co-defendant,  he  must  plead  it  in  abatement. 
Coffee  V.  Eastland,  1  Cooke,  159. 

119.  The  responsibility  of  unavowed  partners, 
depends  on  the  general  principle  of  commercial 
law  fnot  on  the  particular  stipulations  of  the  ar- 
ticles. Winship  ct  al.  v.  The  Bank  of  the  United 
States,  5  Peters,  529. 

120.  If  promissory  notes  are  offered  for  dis- 
count at  a  bank  in  the  usual  course  of  the  busi- 
ness of  a  partnership,  by  the  partner  entrusted 
to  conduct  the  business  of  the  partnership,  and 
are  discounted  by  the  bank,  and  such  discount 
was  within  such  business;  the  subsequent  mis- 
application of  the  money,  the  holders  not  being 
parties  or  privy  thereto,  or  to  the  intention  to 
misapply  the  money,  would  not  deprive  them 
of  their  right  of  action  against  the  dormant  part- 
ners in  such  a  co-partnership.     Ibid. 

121.  There  is  no  doubt  that  the  liability  of  a 
deceased  co-partner,  as  well  as  his  interest  in 
the  profits  of  a  concern,  may,  by  contract,  be 
extended  beyond  his  death;  but  without  such  a 
stipulation,  even  in  the  case  of  a  co-partnership 
for  a  term  of  years,  it  is  clear  that  death  dissolves 
the  concern.  Scholefield  v.  Eichelberger,  7  Peters, 
586. 

122.  The  priority  of  the  United  States  does 
not  e.xtend  so  as  to  take  the  property  of  a  part- 
ner from  partnership  effects,  to  pay  a  separate 
debt,  due  by  such  partner  to  the  United  States, 
when  the  partnership  effects  are  not  sufficient  to 
satisfy  the  creditors  of  the  partnership.  United 
States  v.  Hack  et  al,  8  Peters,  271. 

123.  It  is  a  rule  too  well  settled  to  be  now 
called  in  question,  that  the  interest  of  each  part- 
ner in  the  partnership  property,  is  his  share  in 
the  surplus,  after  the  partnership  debts  are  paid ; 
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and  that  surplus  only  is  liable  for  the  separate 
debts  of  such  partner.     Ibid. 

124.  The  funds  of  a  partnership  cannot  be 
rightfully  applied  by  one  of  the  partners  to  the 
discharge  of  his  own  separate  pre-existing  debts, 
without  the  express  or  implied  assent  of  the 
other  parties ;  and  it  makes  no  difference  in  such 
a  case,  that  the  separate  creditor  had  no  know- 
ledge at  the  time  of  the  fact  of  the  fund  being 
partnership  property.  Rogers  v.  Batchelder  et  al., 
12  Peters,  221. 

125.  Whatever  acts  are  done  by  any  partner, 
in  regard  to  partnership  properly  or  contracts, 
beyond  the  scope  and  objects  of  the  partnership, 
must,  in  general,  to  bind  the  partnership,  be  de- 
rived from  such  further  authority  express  or  im- 
plied, conferred  upon  such  partner,  beyond  that 
resulting  from  his  character  as  partner.     Ibid. 

126.  The  authority  of  each  partner  to  dispose 
of  the  partnership  funds,  strictly  and  rightfully 
extends  only  to  the  business  and  transactions  of 
the  partnership  itself;  and  any  disposition  of 
those  funds  by  any  partner  beyond  such  purpose, 
is  an  excess  of  his  authority  as  partner ;  and  a 
misappropriation  of  those  funds  for  which  the 
partner  is  responsible  to  the  partnership :  though ' 
in  the  case  of  bona  fide  purchasers,  without 
notice,  for  a  valuable  consideration,  the  partner- 
ship may  be  bound  by  the  acts  of  one  partner. 
Ibid. 

127.  If  one  partner  write  a  letter  in  his  own 
name  to  his  creditor,  referring  to  the  concerns  of 
the  partnership,  and  his  own  private  debts  to 
those  to  whom  the  letter  is  addressed  ;  the  letter 
not  being  written  in  the  name  of  the  firm,  it 
cannot  be  presumed  that  the  other  partner  had 
a  knowledge  of  the  contents  of  the  letter,  and 
sanctioned  them.  Unless  some  proof  to  this  ef- 
fect was  given,  the  other  partner  ought  not  to  be 
bound  by  the  contents  of  the  letter.     Ibid. 

128.  Where  money  is  advanced  to  a  partner- 
ship, under  a  guaranty,  and  the  partnership  is 
dissolved,  and  the  debt  is  carried  at  the  request 
of  the  debtors  to  their  separate  accounts,  accord- 
ing to  their  proportion  of  interest  in  the  partner- 
ship; and  the  creditors  give  the  parlies  sepa- 
rately a  credit  for  such  portion,  and  discharge 
the  partnership  account  by  carrying  it  to  such 
separate  account,  and  no  notice  is  given  thereof 
to  the  guarantor,  the  guarantor  is  discharged 
from  all  responsibility.  Creemer  v.  Higginson,  1 
Mason's  C.  C.  R.  323. 

129.  Upon  a  guaranty  to  the  plaintiff,  of  all 
notes  of  A  which  he  should  endorse,  to  the 
amount  of  ten  thousand  dollars,  the  plaintiff  en 
dorsed  notes  to  A  to  the  stipulated  amount,  at 
several  banks;  and  when  the  notes  became  due, 
they  were  taken  up  at  the  banks,  and  new  notes 
signed  by  A,  and  B,  his  partner,  were  received 
by  the  banks,  and  the  old  notes  given  up.  It 
was  held,  that  the  guaranty  did  not  apply  to  the 
new  notes;  and  that  by  the  substitution,  the  old 
notes  were  extinguished.  Russell  v.  Perkins,  1 
Mason's  C.  C.  R.^368. 

130.  Although  one  partner  is  not  bound  singly 
to  pay  a  debt  due  for  the  partnership,  if  when 
sued,  he  plead  in  abatement  the  omission  to  join 
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his  pailiuT  in  tlie  action;  yet  lie  is  not  eiilitleil 
to  recover  a  jiailnership  debt,  in  an  action  in  his 
own  name.  If  he  sue  in  his  own  name,  llie  de- 
fendant may  avail  himself  of  it,  on  the  general 
issue.     Jordan  v.  U'tlkms,  3  Wash.  C.  C.  K.  110. 

3.   Dissolution  of  Partnership. 

131.  Until  the  partnership  is  dissolved,  the  ac- 
counts liquidated,  and  the  balance  struck,  one 
partner  cainiot  maintain  indebitatus  assumpsit 
against  the  other.  Lamalcre  v.  Cazc,  1  Wash.  C. 
C.  R.  413. 

132.  Where  a  bill  of  exchange  was  drawn  by 

A,  after  the  dissolution  of  his  partnership  with 

B,  and  the  proceeds  of  the  bill  went  to  pay.  and 
did  pay,  the  partnership  debts  of  A  &  B.  which 
A,  on  the  dissolution  of  the  Ihm,  had  assumed 
to  pay ;,  the  holder  of  the  bill  after  its  dishonour 
can  have  no  claim  on  B,  in  consequence  of  the 
particular  appropriation  of  the  proceeds  of  the 
bill.     Lc  Roy  V.Johnson,  2  Peters,  199. 

133.  A  dissolution  of  partnership  puts  an  end 
to  the  authority  of  one  partner  to  bind  the  other. 
It  operates  as  a  revocation  of  all  power  to  create 
new  contracts:  and  the  riafht  of  the  partners  as 
such,  can  e.xtend  no  further  than  to  settle  the 
partnership  concerns  already  existing,  and  to 
distribute  the  remaining  funds :  and  this  right 
may  be  restrained  by  the  delegation  of  authority 
to  one  partner.     Bell  v.  Morrison,  1  Peters,  370. 

134.  After  a  dissolution  of  a  partnership,  no 
partner  can  create  a  cause  of  action  against  the 
other  partner,  e.xcept  by  a  new  authority  com- 
municated to  him  for  the  purpose.     Ihid. 

135.  Upon  a  dissolution  of  partnership,  each 
partner  has  a  lien  on  the  effects,  as  well  for  his 
own  indemnity  against  the  joint  debts,  as  for  his 
portion  of  the  surplus;  but  the  creditors  of  the 
partnership,  as  such,  have  no  lien  on  the  part- 
nership effects  for  their  debts.  Carr  v.  Hoxie,  1 
Sumner's  C.  C.  R.  173. 

136.  Dissolution  of  partnership  should  be  made 
known  by  e.vpress  notice,  or  publication  in  some 
newspaper  of  general  circulation.  Shurlds  v. 
Tihon,  2  M-Lean's  C.  C.  R.  458. 

4.  Evidence  in  Actions  by  and  against  Partners. 

137.  A  promissory  note  given  by  one  member 
'  of  a  commercial  company  to  another  member, 

for  the  use  of  the  company,  will  maintain  an  ac- 
tion at  law  by  the  promisee  in  his  own  name, 
against  the  maker;  notwithstanding  both  parties 
were  partners  in  that  company,  and  the  money 
when  recovered  would  belong  to  the  company. 
Van  Ness  v.  Forrest,  8  Cranch,  30:  3  Cond. 
Rep.  14.    . 

138.  In  cases  of  partnership,  the  confession  of 
one  partner,  in  relation  to  a  partnership  concern, 
is  in  general  admissible,  in  an  action  against  the 
other.  It  is  not  evidence  to  prove  the  partner- 
ship itself;  but  that  being  once  admitted  or 
proved,  aliunde,  the  confessions  are  let  in  for  all 
collateral  purposes.    Corps  v.  Robinson.  2  Wash. 

C,  C.  R.  388. 

139.  Such  confession  is  admissible  to  fake  a 
case  out  of  the  statute  of  limitations,  and  to  es- 
tablish, not  merely  the  amount,  but  the  existence 


of  a  joint  demand,  even  when  made  after  the 
dissolution  of  ihe  jiartnersliip.     //;/(/. 

140.  In  an  action  against  A  and  B  as  partners, 
on  a  contract  executed  in  the  partnership  name, 
A  snllered  a  default,  and  B  j)leailed  the  general 
issue:  //(•/(/,  that  letters,  written  by  A  in  the 
partnership  name,  could  not  be  read  in  evidence 
to  show  that  B  was  not  a  partner.  Chamblin, 
E.i'r,  V.  'J'clky  ct  al.,  3  Day's  Rep.  303. 

141.  But,  in  such  case,  an  account  book,  con- 
taining entries  made  by  A  and  B,  may  go  to  the 
jury  as  evidence  of  a  partnership.     Ibid. 

142.  Query,  Whether  an  acknowledgment  of 
a  debt  by  one  partner,  after  the  dissolution  of 
the  partnership,  is  sufHcient  to  take  the  case  out 
of  the  statute  of  limitations?  Clemcntson  v. 
Williams,  8  Cranch,  72;  3  Cond.  Rep.  37. 

143.  The  acknowledgment  of  a  clebt  by  one 
partner,  after  a  dissolution  of  the  co-partnership, 
is  not  suflicient  to  take  the  case  out  of  the  sta- 
tute of  limitations,  as  to  the  other  partner.  Bell 
V.  Morrison,  1  Peters,  373. 

144.  In  an  action  against  A  as  a  dormant  part- 
ner of  B,  who  was  insolvent,  the  creditor  of  B 
is  not  a  witness  to  prove  the  partnership.  Corps 
V.  Robinson,  2  Wash.  C.  C.  R.  388. 

145.  The  confessions  of  a  partner,  after  the 
dissolution  of  the  partnership,  are  not  evidence 
to  charge  the  firm.  Bispham  v.  Patterson  and 
Walter,  2  M'Lean's  C.  C.  R.  87. 

146.  Goods  were  purchased  by  one  of  the  de- 
fendants, for  which  a  promissory  note  was  given ; 
afterwards  he  entered  into  partnership  with  the 
other  defendant,  and,  by  consent  of  both  part- 
ners, and  the  holder  of  the  note,  the  words, 
"and  company"  were  added,  to  make  the  note 
stand  against  the  company.  Held,  that  the  note 
was  binding  on  the  firm.  Criim  v.  Abbott,  2 
M'Lean's  C.  C.  R.  233. 

5.  Bankruptcy  of  a  Partnership,  and  of  Partners. 

147.  Under  the  bankrupt  law  of  the  United 
States,  a  joint  debt  may  be  set  ofT  against  the 
separate  claim  of  the  assignee  of  one  of  the 
partners ;  but  such  set  off  could  not  have  been 
made  at  law,  independent  of  the  bankrupt  law. 
Tucker  v.  Oxley,  5  Cranch,  34;  2  Cond.  Rep. 
182. 

148.  A  joint  debt  may  be  proved  under  a 
separate  commission,  and  a  full  dividend  re- 
ceived;  it  is  equity  alone  which  can  restrain  a 
joint  creditor  from  receiving  his  full  dividend 
until  the  joint  effects  are  exhausted.     Ibid. 

149.  Under  a  separate  commission  of  bank- 
ruptcy against  one  partner,  only  his  private  pro- 
pert}',  and  his  interest  in  the  funds  of  the  com- 
pany passes.  Harrison  v.  Sterry,  5  Cranch,  289  ; 
2  Cond.  Rep.  260. 


PASSENGERS. 

No  passage  money  is  due  to  a  ship  engaged  to 
transport  a  passenger,  before  the  arrival  of  the 
vessel  at  the  port  of  destination  :  unless  compen- 
sation, pro  rata  itineris,  is  agreed  to  be  paid. 
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The  expenses  of  a  passenger,  or  the  means  of 
proceeding  to  the  place  of  destination,  must  be 
paid  or  tendered  to  a  passenger.  On  his  refusal 
to  proceed,  compensation,  pro  rata,  may  be  de- 
manded. If  the  passage  money  has  been  ad- 
vanced, it  ought  to  be  repaid  if  the  voyage  is  not 
performed.  Rowland  v.  The  Brig  Lavinia,  1  Pe- 
ters' Adm.  Decis.  126. 


PASSENGER  LAWS  OF  THE  UNITED 
STATES. 

1.  The  passenger  laws  of  the  United  States 
apply  only  to  passengers  whilst  on  their  voyage, 
and  until  they  shall  have  landed.  After  the 
landing  of  passengers,  the  laws  of  the  United 
Stales  do  not  come  in  conflict  with  the  laws  of  a 
state,  which  obliges  security  to  be  given  against 
their  becoming  chargeable  as  paupers;  and  for 
their  removal  out  of  the  state,  in  the  event  of 
their  having  become  so  chargeable.  City  of 
New  York  v.  3Iila,  11  Peters,  102. 

2.  Persons  are  not  the  subject  of  commerce; 
and  not  being  imported  goods,  they  do  not  fall 
within  the  reasoning  founded  upon  the  construc- 
tion of  a  power  given  to  congress  to  regulate 
commerce,  and  the  prohibition  of  the  states  from 
imposing  a  duty  on  foreign  goods.     Ibid. 

3.  In  estimating  the  number  of  passengers  in 
a  vessel,  no  deduction  is  to  be  made  for  children 
or  persons  not  paying ;  but  those  employed  in 
navigating  the  vessel  are  not  to  be  included. 
United  States  v.  The  Louisa  Barbara,  Gilpin's  D. 
C.  R.  334. 

4.  In  estimating  the  tonnage  of  a  vessel  bring- 
ing passengers  from  a  foreign  country,  the  mea- 
surement of  the  custom-house,  in  the  port  of  the 
United  States  where  the  vessel  arrives,  is  to  be 
taken.     Ibid. 


PASSPORT. 

A  passport  granted  and  certified  by  the  secre- 
tary of  state,  under  the  impression  of  the  seal 
of  the  United  States,  stating  the  person  named 
therein  to  be  a  citizen  of  the  United  States,  is 
not,  per  se,  legal  evidence  of  the  facts  stated 
therein.  Urtetiqui  v.  D'Arbel  and  others,  9  Pe- 
ters, 692. 
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1.  The  form  and  subjects  of  patents.     Invention  or 
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2.  Infringement  of  patent  rights 3(30 

3.  Proceedings  and  pleadings  in  actions  for  the  viola- 

tion of  patent  rights 3G3 

4.  Evidence  in   actions   for  the  violation   of  patent 

rights 364 

5.  Surrender  and  repeal  ef  patents 360 

1.  The  Form  and  Subjects  of  Patents.  Invention 
or  Discovery.  The  Specification  or  Descrip- 
tion. 

1.  Although  it  is  not  settled  whether,  under 
the  general  patent  law,  improvements  in  diflfer- 


ent  machines  can  be  comprehended  in  the  same 
patents,  so  as  to  give  a  right  to  the  exclusive 
use  of  the  several  machines  in  combination  ;  yet 
the  act  of  January  Zlst,  1808,  ch.  117,  for  the 
relief  of  Oliver  Evans,  authorizes  the  issuing  to 
him  of  a  patent  for  his  invention,  discovery,  and 
improvements  in  the  art  of  manufacturing  flour, 
and  in  the  several  machines  applicable  to  that 
purpose.  Evans  v.  Eaton,  3  Wheat.  454;  4 
Cond.Rep.  291. 

2.  Under  the  sixth  section  of  the  patent  law 
of  February  21st,  1793,  ch.  156,  if  the  thing  se- 
cured by  patent  had  been  in  use,  or  had  been 
described  in  a  public  work,  anterior  to  the  sup- 
posed discovery,  the  patent  is  void  ;  whether  the 
patentee  had  a  knowledge  of  this  previous  use 
or  description,  or  not.     Ibid. 

3.  A  party  cannot  entitle  himself  to  a  patent 
for  more  than  his  own  invention  ;  and  if  the  pa- 
tent be  for  the  whole  of  a  machine,  he  can 
maintain  a  title  to  it  only  by  establishing  that  it 
is  substantially  new  in  its  structure  and  mode 
of  operation.     Ibid. 

4.  If  the  combinations  existed  before,  in  ma- 
chines of  the  same  nature,  up  to  a  certain  point ; 
and  the  party's  invention  consists  in  adding  some 
new  machinery,  or  some  improved  mode  of  ope- 
ration to  the  old,  the  patent  should  be  limited  to 
such  improvement ;  for  if  it  includes  the  whole 
machinery,  it  includes  more  than  his  invention, 
ajKl  therefore  cannot  be  supported.     Ibid. 

5.  Where  a  patent  is  taken  out  for  an  improve- 
ment, the  specification  ought  to  describe  what 
the  improvement  is ;  and  the  patent  should  be 
limited  to  such  improvement.     Ibid. 

6.  The  taking  of  the  oath  required  by  the  pa- 
tent act,  previous  to  the  issuing  a  patent,  is  but 
a  pre-requisite  to  the  granting  of  a  patent ;  and 
in  no  degree  essential  to  its  validity  :  and  if  not 
taken,  still  the  patent  is  valid.  Whittemore  v. 
Cutler,  1  Gallis.  C.  C.  R.  429. 

7.  No  defect  or  concealment  in  the  specifica- 
tion, will  avoid  the  patent,  unless  it  arose  from 
an  intention  to  deceive  the  public.     Ibid. 

8.  The  first  inventor  is  entitled  to  the  benefit 
of  his  invention,  if  he  reduce  it  to  practice,  and 
obtain  a  patent  therefor;  and  a  subsequent  in- 
ventor cannot,  by  obtaining  a  patent,  oust  the 
first  inventor  of  his  right,  or  maintain  an  action 
against  him  for  the  use  of  his  own  invention. 
Woodcock  V.  Parker  et  al,  1  Gallis.  C.  C.  R.  438. 

9.  If  the  machine  for  which  the  patent  was 
obtained  substantially  existed  before,  and  the 
plaintiff  made  an  improvement  only  therein,  he 
is  entitled  to  a  patent  for  the  improvement  only, 
and  not  for  the  whole  machine :  and  where, 
under  such  circumstances,  the  patent  compre- 
hends the  whole  machine,  it  is  too  broad,  and 
therefore  void.     Ibid. 

10.  It  is  not  necessary  to  defeat  the  plaintiff's 
patent,  that  a  machine  should  previously  have 
existed  in  every  respect  similar  to  his  own ;  for 
a  mere  change  of  former  proportions,  will  not 
entitle  a  party  to  a  patent.     Ibid. 

11.  If  he  claim  a  patent  for  the  whole  ma- 
chine, it  must  in  substance  be  a  new  machine; 
that  is,  it  must  be  a  new  mode,  method  or  appli- 
cation  of  mechanism,    to   produce   some   new 
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effect ;  or  to  produce  an  oM  effect  in   a  new 
•way.     Ibid. 

12.  If  one  who  has  invented  merely  an  im- 
provement, take  out  a  patent  lor  the  whole  ma- 
chine, his  patent  is  too  broad,  and  ntterly  void. 
Whiticmnre  v.  Cutter,  1  Gallis.  C.  C.  K.  478. 

13.  Where  a  specific  machine  already  exists, 
producing  certain  effects,  if  a  mere  adililion  is 
made  to  such  machine,  to  produce  the  same 
effect  in  abetter  manner;  a  patent  cannot  be 
taken  for  the  whole  machine,  but  for  the  im- 
provement only.     Ibid. 

14.  In  like  manner,  if  to  an  old  machine  some 
new  combinations  be  added  to  produce  new 
effects,  the  riijht  to  a  patent  is  limited  to  the 
new  combinations.     Ibid. 

15.  A  {xitent  can,  in  no  case,  be  for  an  effect 
only,  but  for  an  etfect  produced  in  a  certain 
manner  or  by  a  peculiar  operation.  For  instance, 
no  patent  can  be  obtained  for  the  admeasure- 
ment of  time,  or  the  expansive  operations  of 
steam;  but  only  for  a  new  mode  or  new  appli- 
cation of  machinery  to  produce  these  effects: 
and,  therefore,  if  new  effects  are  produced  by  an 
old  machine,  in  its  unaltered  state,  no  patent 
can  be  legally  supported,  for  it  is  a  patent  for  an 
effect  only.     Ibid. 

16.  On  the  other  hand,  if  well  known  effects 
are  produced  by  machinery,  in  all  its  combina- 
tions entirely  new,  a  patent  may  be  claimed  for 
the  whole  machine.     Ibid. 

17.  So,  if  the  principles  of  the  machine  are 
new,  either  to  produce  a  new  or  an  old  effect, 
the  inventor  may  well  entitle  himself  to  the  ex- 
clusive right  of  the  whole  machine.     Ibid. 

18.  By  the  principles  of  a  machine,  as  those 
words  are  nsetl  in  the  statute,  is  not  meant  the 
original  elementary  principles  of  motion  which 
philosophy  and  science  have  discovered,  but  the 
modus  operandi,  the  peculiar  device  or  manner 
of  producing  any  given  effect.  The  expansive 
power  of  steam,  and  the  mechanical  powers  of 
wheels,  have  been  understood  for  ages;  yet  a 
machine  may  well  employ  either  the  one  or  the 
other,  and  yet  be  so  entirely  new  in  its  method 
of  applying  them,  as  to  entitle  a  party  to  his 
patent  for  his  whole  combination.     Ibid. 

19.  It  is  not  suflicient  to  give  validity  to  a 
patent,  that  the  specific  machine,  with  all  its 
combinations  and  effects,  did  not  exist  before ; 
for  if  the  same  effects  were  all  produced  by  the 
application  of  machinery  in  separate  parts,  and 
the  party  merely  combined  them  together,  or 
added  a  new  effect,  the  combination  would  not 
sustain  the  patent;  as  the  artist  who  added  a 
second  hand  or  repeater  to  a  watch,  could  not 
have  been  entitled  to  a  patent  for  the  whole 
watch.     Ibid. 

20.  Nor  will  the  patent  be  protected  if  the 
patentee  was  the  inventor  of  all  the  material 
improvements  in  the  old  machine,  if  he  suffered 
them  to  be  used,  fully  and  freely,  by  the  public 
at  large,  combined  with  all  the  usual  machinery ; 
for  in  such  case  he  must  be  deemed  to  have 
made  a  gift  of  them  to  the  public.     Ibid. 

21.  The  original  inventor  of  a  machine  is  ex- 
clusively entitled  to  a  patent  for  it.  Mere  co- 
lourable differences  or  slight  improvements,  will 


not  affect  his  rights.     Odiornc  v.  Winkler,  2  Gal- 
lis.  C.  C.  11.  51. 

22.  If  another  person  invent  an  improvement 
on  such  machine,  he  can  entitle  himself  for  a 
jiatent  to  the  imi)rovement  only,  and  does  not 
iheifby  acipiire  a  right  to  patent  and  use  the 
original  mai-hiiie :  ami  if  he  obtain  a  j)atent  for 
the  whole  machine,  and  not  for  the  improvement 
only,  his  patent  is  too  broad,  and  therefore  void. 
Ibid. 

23.  The  material  question  in  patent  causes,  is 
not  whether  the  same  elements  of  motion,  or 
the  .same  component  parts  are  used,  but  whether 
the  given  effect  is  produced  substantially  by  the 
same  mode  of  operation,  and  the  same  combi- 
nation of  powers  in  both  machines.  JNIere  co- 
lourable differences,  or  slight  improvements,  can- 
not shake  the  right  of  the  original  inventor. 
Ibid. 

24.  By  the  expression  "true  inventor,"  in  the 
statute,  is  undoubtedly  meant  the  sole  and  ex- 
clusive inventor :  for  if  the  machine  were  the 
joint  invention  of  several  persons,  neither  of 
them  could  claim  to  be  the  true  inventor,  having 
an  exclusive  right  to  the  patent;  but  the  interest 
would  be  a  joint  or  common  interest  in  the 
whole.  In  such  a  case,  therefore,  if  a  party 
were  to  obtain  a  patent  for  the  invention,  having 
sworn  that  he  was  the  true  inventor,  he  would, 
in  the  language  of  this  act,  obtain  it  upon  "false 
suggestion;"  as  such  false  suggestion  would  be 
a  surprise  and  fraud  upon  the  government,  it 
might  well  also  be  declared  to  be  obtained  "sur- 
reptitiously." Stcarncs  v.  Barret,  1  Mason's  C. 
C.  R.  153. 

25.  The  law  allows  a  party  a  patent  for  a  new 
and  u.seful  invention:  and  by  "useful  inven- 
tion," is  meant,  not  an  invention,  in  all  cases  su- 
perior to  the  modes  now  in  use  for  the  same  pur- 
pose, but  useful  in  contradistinction  to  frivolous 
and  mischievous  inventions.  Loiccll  v.  Lewis,  1 
Mason's  C.  C.  R.  182. 

26.  The  patentee  must  describe  in  his  patent 
in  what  his  invention  consisi-s,  with  reasonable 
certainty,  otherwise  it  is  void  for  ambiguity.  It 
it  be  for  an  improvement  in  an  existing  machine, 
he  must,  in  his  patent,  distinguish  the  new  from 
the  old,  and  confine  his  patent  to  such  parts  only 
as  are  new;  for  if  both  are  mixed  up  together, 
and  a  patent  is  taken  for  the  whole,  it  is  void. 
Ibid. 

27.  But  if  the  invention  is  definitely  described 
in  the  patent,  so  as  to  distinguish  it  from  what  is 
before  known,  the  patent  is  good,  although  the 
specification  does  not  describe  the  invention  in 
such  full  and  e.\act  terms,  that  a  person  skilled 
in  the  art  and  science  of  which  it  is  a  branch, 
would  construct  or  make  the  thing  invented : 
unless  such  defective  description  or  concealment 
were  with  intent  to  deceive  the  public.  Gray  v. 
Osgood,  Peters'  C.  C.  R.  394. 

28.  As  among  inventor.s,  he  who  is  first  in 
time  has  a  prior  exclusive  right  to  the  patent  for 
the  invention.     Ibid. 

29.  By  "  useful  invention,"  in  the  patent  act 
of  the  United  Stales,  is  meant  an  invention 
which  may  be  applied  to  a  beneficial  use  in  so- 
ciety, in  contradistinction  to  an  invention  whicli 
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is  injurious  to  the  morals,  the  heaUh  or  the  p:ood 
order  of  society.  Bedford  v.  Hunt  et  al.,  1  Ma- 
son's C.  C.  K.  302.  Kneass  v.  The  Schuylkill 
Bank,  4  Wash.  C.  C.  R.  9. 

30.  It  is  not  necessary  that  the  invention 
should  be  of  such  general  utility,  as  to  super- 
sede all  other  inventions  previously  in  practice 
to  accomplish  the  same  purpose.  Bedford  v. 
Hunt  et  al.,  1  Mason's  C.  C.  R.  302. 

31.  Nor  is  it  important  that  its  practical  utility 
should  be  very  limited,  for  the  law  does  not  look 
to  the  decrree  of  utility.     Ibid. 

32.  A  joint  patent  may  well  be  for  a  joint  in- 
vention, but  not  for  a  sole  invention  of  one  of 
the  patentees:  if  each  of  the  patentees  obtain 
separate  patents  for  the  same  invention,  as  his 
exclusive  invention,  and  afterwards  both  obtain 
a  joint  patent  for  the  same  as  their  joint  inven- 
tion ;  they  are  estopped  by  the  joint  patents  from 
asserting  any  title  under  the  several  patents. 
Barrett'ct  al.  v.  Hall  et  al.,  1  Mason's  C.  C.  R. 
447. 

33.  If  several  patents  are  taken  out  by  seve- 
ral patentees  for  a  several  invention,  and  the 
same  patentees  afterwards  take  out  a  joint  pa- 
tent for  the  same,  as  a  joint  invention,  the  parties 
are  not  absolutely  estopped  from  asserting  the 
invention  to  be  joint;  but  the  former  patents  are 
very  strong  evidence  against  a  joint  invention. 
Ibid. 

34.  A  patent  cannot  embrace  various  distinct 
improvements  or  inventions,  but  in  such  case 
the  party  must  take  out  separate  patents:  and 
if  the  patentee  has  invented  certain  improved 
machines,  which  are  capable  of  a  distinct  ope- 
ration, and  also  has  invented  a  combination  of 
those  machines  to  produce  a  connected  result, 
the  same  patent  cannot  at  once  be  for  the  com- 
bination and  for  each  of  the  improved  machines; 
for  the  inventions  are  as  distinct  as  if  the  sub- 
jects were  entirely  different.     Ibid. 

35.  If  the  patent  be  for  an  improved  machine, 
or  for  an  improvement  of  a  machine,  for  the 
meaning  of  the  terms  is  substantially  the  same  ; 
then  the  patent  must  state  in  what  the  improve- 
ment specifically  consists,  and  it  must  be  limited 
to  such  improvement.     Ibid. 

36.  If,  therefore,  the  terms  be  so  obscure  or 
doubtful  that  the  court  cannot  say  which  is  the 
particular  improvement  which  the  patentee 
claims,  and  to  what  it  is  limited,  the  patent  is 
void  for  ambiguity ;  and  if  it  covers  more  than 
the  improvement,  it  is  void,  because  it  is  broader 
than  the  invention.     Ibid. 

37.  Where  a  combination  of  machinery  al- 
ready exists,  up  to  a  certain  point,  and  the  pa- 
tentee makes  an  addition  or  improvement  to  the 
machinery,  he  must  confine  his  patent  to  the  im- 
provement.    Ibid. 

38.  If  an  invention  consist  in  a  new  combina- 
tion of  machinery,  or  in  improvements  upon  an 
old  machine,  to  produce  a  new  effect,  the  patent 
should  be  for  the  combined  machinery  or  im- 
provements on  the  old  machine ;  and  not  for  a 
mere  mode  or  device  for  producing  such  effects, 
detached  from  the  machinery.     Ibid. 

39.  An  inventor  cannot,  under  the  patent  laws 
of  the  United  States,  have  two  subsisting  valid 
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patents,  at  the  same  time,  for  the  same  inven- 
tion. The  first  that  he  obtains,  while  it  remains 
unrepealed,  is  an  estoppel  to  any  future  patent 
for  the  same  invention,-  founded  upon  the  gene- 
ral patent  act.  Odiorne  v.  The  Amesbury  Nail 
Factory,  2  JNIason's  C.  C.  R.  28. 

40.  Where  a  patentee,  in  his  specification, 
states  and  sums  up  the  particulars  of  his  inven- 
tion, and  his  patent  covers  them,  he  is  confined 
to  such  summary  ;  and  he  cannot  afterwards  be 
permitted  to  sustain  his  patent,  by  showing  that 
some  part  which  he  claims,  in  his  summing  up, 
as  his  invention,  though  not  in  fact  his  invention, 
is  of  slight  value  or  importance  in  his  patent. 
His  patent  covers  it;  and  if  it  be  not  new,  the 
patent  must  be  void.  Moody  v.  Fish  ct  al.,,  2 
Mason's  C.  C.  R.  112. 

41.  An  invention  or  improvement,  for  which  a 
patent  has  been  obtained,  must  be  useful  within 
the  meaning  of  the  patent  law ;  or  the  patent  is 
void.  Langdon  v.  Be  Groot  et  al.,  Paine's  C.  C. 
R.  203. 

42.  Whether  the  usefulness  of  an  invention  be 
matter  of  fact  to  be  left  to  the  jury,  or  whether 
the  court  is  to  decide  it  as  a  matter  of  law  ? 
Query.     Ibid. 

43.  It  seems,  however,  that  if,  on  the  plaintiff's 
own  showing,  the  invention  appears  to  be  use- 
less, and  an  imposition  on  the  public,  the  court 
should  so  direct  the  jury.     Ibid. 

44.  An  invention  of  an  ornamental  mode  of 
putting  up  thread,  which  gave  it  no  additional 
value,  but  merely  made  it  sell  more  readily  at 
retail,  and  for  a  larger  price,  is  not  a  useful  in- 
vention within  the  meaning  of  the  patent  law. 
Ibid. 

45.  Under  the  patent  act  of  February  21st, 
1793,  ch.  156,  a  patent  is  valid,  although  the 
invention  may  have  been  in  use  for  years  ante- 
rior to  the  date  of  the  patent,  if  the  patentee  was 
the  inventor.  Goodyear  v.  Mathews,  Paine's  C. 
C.  R.  300.  Contra,  Pennock  v.  Dialogue,  2 
Peters,  16. 

46.  A  patent  for  an  entire  machine  is  valid, 
although  the  invention  consists  only  of  an  im- 
provement on  such  machine ;  but  the  patentee 
is  entitled  to  an  exclusive  use  of  no  more  than 
his  improvement.     Ibid. 

47.  The  first  section  of  the  patent  act  of  Feb- 
ruary 21st,  1793,  ch.  156,  construed  in  connexion 
with  the  other  sections  of  the  act,  means  that 
the  invention  should  not  be  known  or  used  as 
the  invention  of  any  other  person  than  the  pa- 
tentee, before  the  application  for  the  patent. 
Morris  v.  Huntingdon,  Paine's  C.  C.  R.  348. 

48.  If  the  invention  has  got  into  use  while  the 
inventor  was  practising  upon  it,  with  a  view  to 
improve  it  before  applying  for  a  patent,  such  use 
tloes  not  invalidate  the  patent;  and  the  motive 
for  the  delay,  is  a  que.stion  for  the  jury.     Ibid. 

49.  A  patent  for  an  improvement  should  de- 
scribe the  machine  in  use,  that  it  may  be  known 
in  what  the  improvement  consists.  Sullivan  v. 
Redfield  el  al.,  Paine's  C.  C.  R.  441. 

50.  One  had  patented  "a  new  and  useful  im- 
provement in  the  steam  tow-boat;"  but  the  spe- 
cification did  not  mention  the  invention  as  an 
improvement,  but  simply  described  a  tow-boat. 
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Held,  tliat  llu>  spt'cifiriilioii  was  liioadiT  lliaii  llie 
patent,  ami  llieietoie  ba.l.     Ihid. 

51.  The  invention  shonlil  be  so  clearly  de- 
scribed, as  to  enable  tlie  public  to  put  it  in  use. 
Ibtd.  ' 

52.  The  specification  describes  tlie  invention 
as  ''  consisting  essentially  in  attaching  the  packet 
to  the  steamboat  with  ropes,  chain.s.'or  spars,  so 
as  to  communicate  the  power  of  the  engine  for 
the  towing  vessel,  to  the  vessel  taken  in  tow, 
and  kept  always  at  convenient  distance;  the 
manner  of  applying  the  power,  varying  wilh  the 
circumstances,  in  some  measure.'"'  Held,  bail 
for  uncertainty.     Ibid. 

53.  To  obtain  a  patent  under  the  laws  of  the 
United  States,  the  party  must  be  the  original  in- 
ventor, in  reference  to  the  whole  world  -"it  is  not 
sufTicient  that  he  be  the  first  inventor  within  the 
Tniied  States.  Rittgtn  v.  Kanoivcrs  d  al.,  1 
\Vash.  C.  C.  n.  168. 

54.  One  who  is  the  inventor  of  an  improve- 
ment in  the  principle  of  a  machine,  has  the  same 
right  to  the  use  of  it,  as  the  inventor  of  the  ori- 
ginal machine  had  to  that.  Aliter,  if  it  be  only 
in  the  form  or  proportion.  Gray  ct  al.  v.  James 
et  al.,  Peters'  C.  C.  R.  394. 

55.  it  is  for  the  jury  to  decide,  whether  the 
specification  discloses  the  whole  truth  relative 
to  the  discover)-,  or  whether  any  thing  material 
has  been  concealeil,  with  intent  to  deceive. 
Ibid. 

56.  It  is  a  sufficient  objection  to  the  validity 
of  a  patent,  that  the  allegations  and  suggestions 
of  the  petition  are  not  recited  in  it.  Evavs  v. 
Chamber!;,  2  Wash.  C.  C.  R.  125. 

57.  If  two  machines  be  substantially  the  same, 
operating  in  the  same  manner  to  produce  the 
same  result,  though  they  vary  in  forms,  propor- 
tions, and  degrees  of  utility,  they  are  the  same 
in  principle  ;  and  the  discoverer  of  the  latter  is 
entitled  to  a  patent  only  for  an  improvement. 
Evans  V.  Ealoii,  3  Wash.  C.  C.  R.  443. 

58.  There  are  defects  in  the  plaintiff's  title, 
apparent  upon  the  face  of  the  documents  on 
which  the  title  is  founded.  On  the  same  ground, 
defendant  may  object  that  the  patent  is  broader 
than  the  discovery  ;  that  it  is  for  an  improvement 
which  is  not  distinguished  in  the  specification 
from  the  original  invention;  that  the  suggestions 
of  the  petition  are  not  recited  substantially,  in 
the  patent.  Kneass  v.  The  SchuylHl  Bank,  4 
Wash.  C.  C.  R.  9. 

59.  A  mistake  of  the  word  painting,  for  print- 
ing, in  the  patent,  is  immaterial,  if  e.vplained  by 
other  parts  of  the  patent  and  specification,  so 
that  there  can  be  no  mistake.     Ibid. 

60.  It  is  no  objection  to  the  validity  of  a  patent, 
that  the  mode  of  performing  an  operation  com- 
mon and  well  known,  is  not  described.     Ibid. 

61.  It  is  not  enough,  that  the  thing  designed 
to  be  embraced  by  the  patent,  should  be  rnade 
apparent  on  the  trial,  by  a  comparison  of  the 
new,  with  the  old  machine.  The  patent,  or  spe- 
cification, must  distinguish  the  new  from  the  old 
so  as  to  point  out  in  what  the  improvement  con- 
sists.    Dixon  V.  Moyer,  4  Wash.  C.  C.  R.  68. 

62.  A  legislative  grant  of  an  e.xclusive  privi- 
lege in  an  invention,  for  a  definite  period,  does 
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not  imply  an  irrevocable  contract  with  the 
people,  that,  al  the  o.vpiration  of  the  period,  the 
i  invention  shall  become  their  j)roperty.  The 
legislature  may  revive  the  grant:  but,  if  they 
refuse  to  do  so  at  the  end  of  the  period,  the  in- 
vention may  be  used  by  any  one.  Evans  v. 
Eaton,  Peters'  C.  C.  R.  322. 

63.  The  patent  granted  to  O.  Evans,  contains 
no  grant  of  a  right  to  the  several  machines,  but 
is  confined  to  the  improvements  in  the  art  of 
manufacturing  Hour  by  those  machines;  although 
the  act  of  congress,  authorizing  the  grant  of  the 
patent,  authorized  it  to  be  issued  for  the  several 
machines,  as  well  as  for  the  entire  improvement. 
Ibid. 

64.  The  schedule  annexed  to  letters  patent,  is 
part  of  the  patent,  so  far  as  it  is  a  description  of 
the  machine;  but  no  farther.     Ibid. 

65.  A  patent  may  be  for  a  new  and  useful 
art;  but  it  must  be  practicable  and  explicable, 
and  referable  to  something  which  may  prove  it 
to  be  useful.     Ibid. 

66.  The  grant  of  an  exclusive  privilege  by 
the  patent,  can  be  only  for  the  discovery  recited 
and  described  in  the  patent  and  specification. 
Ibid. 

67.  A  machine,  or  an  improvement  may  be 
new  and  entitled  to  a  patent,  although  parts  of  it 
were  before  known  and  used.     Ibid. 

68.  The  combination  of  old  machines,  to  pro- 
duce a  new  and  useful  result,  is  a  discovery,  for 
which  a  patent  may  be  granted.     Ibid. 

69.  Where  two  machines  are  substantially  the 
same,  and  operate  in  the  same  manner,  to  pro- 
duce the  same  result,  they  must  be  in  i)rinciple 
the  same.  Gi'ay  ct  al.  v.  James  et  al.,  Peters'  C. 
C.  R.  394. 

70.  A  patent  ■' for  an  improvement  in  the  art 
of  making  nails,  by  means  of  a  machine,  which 
cuts  and  heads  the  nail  at  one  operation,"  is  not 
a  grant  of  an  abstract  principle,  nor  is  it  the 
grant  of  the  different  parts  of  any  machine,  but 
of  an  improvement  applied  to  a  practical  use, 
effected  by  a  combination  of  various  mechanical 
powers,  to  obtain  a  new  result.     Ibid. 

71.  It  is  not  sufficient  to  invalidate  a  patent, 
that  the  specification  is  materially  defective, 
unless  the  patentee  intended  by  concealment  of 
parts  of  the  machine  to  deceive  ;  and  where 
practical  mechanics  are  enabled  to  supply  any 
omission  in  the  specification,  such  an  intention 
will  not  be  presumed.     Ibid. 

72.  After  a  patent  has  been  obtained  for  an  in- 
vention or  discovery,  the  disuse  of  it  by  the 
patentee  is  not  an  abandonment  of  the  right  of 
the  patentee  to  the  same;  but  they  continue  for 
fourteen  years  from  the  date  of  the  patent. 
Ibid. 

73.  By  useful  invention,  in  the  patent  act  of 
the  United  States,  is  meant,  an  invention  which 
may  be  applied  to  a  beneficial  use  in  society,  in 
contradistinction  to  an  invention  injurious  to 
the  moral  health  or  £jood  order  of  society.  Bed- 
ford V.  Hunt,  1  JMas^on's  C.  C.  R.  302. 

74.  It  is  of  no  consequence,  whether  its  utility 
be  general,  or  limited  to  a  few  cases;  and  it  is 
not  neces.sary  to  establish  that  the  invention  is 
of  such  general  utility  as  to  supersede  all  other 
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inventions  now   in  practice  to  accomplish   tiie 
same  purpose.     Ibid. 

75.  If  an  inventor  knowingly  suffers  his  inven- 
tion to  go  into  {)ublic  and  general  use  without 
objection,  it  is  a  dedication  of  it  to  the  public: 
and  he  cannot  afterwards  resume  the  exclusive 
right.  Melius  v.  Sihbee,  4  Mason's  C.  C.  R.  108. 
"76.  The  patent  act  of  the  United  States,  dif- 
fers from  the  English  in  several  respects.  A 
mere  public  use  by  others  before  taking  a  patent, 
or  a  sale  thereof  by  the  inventor,  is  not  decisive 
against  him  here,  as  it  is  in  England.     Ibid. 

77.  The  true  meaning  of  the  words  of  the  pa- 
tent law,  "  not  known  or  used  before  the  appli- 
cation ;"  is,  not  known  or  used  by  the  public, 
before  the  application.  Pennock  v.  Dialogue,  2 
Peters,  16. 

78.  It  has  not,  and  indeed  it  cannot  be  denied, 
that  an  inventor  may  abandon  his  invention,  and 
surrender  or  dedicate  it  to  the  public.  This  in- 
choate right,  thus  gone,  cannot  afterwards  be 
resumed  at  his  pleasure ;  for  when  gifts  are 
once  made  to  the  public  in  this  way,  they  be- 
come absolute.  The  question  which  generally 
arises  on  trials,  is  a  question  of  fact,  rather  than  of 
law  whether  the  acts  or  acquiescence  of  the 
party,  furnish,  in  the  given  case,  satisfactory 
proof  of  an  abandonment,  or  dedication  of  the 
invention  to  the  public.     Ibid. 

79.  It  is  obvious,  that  man^'  of  the  provisions 
of  the  patent  act,  are  derived  from  the  princi- 
ples and  practice  which  have  prevailed  in  the 
construction  of  the  law  of  England  in  relation 
to  patents.     Ibid.  18. 

80.  Where  English  statutes,  such  for  instance 
as  the  statute  of  frauds,  and  the  statute  of  limita- 
tions, have  been  adopted  into  our  own  legisla- 
tion, the  known  and  settled  construction  of 
those  statutes  by  courts  of  law,  has  been  con- 
sidered as  silently  incorporated  into  the  acts; 
and  has  been  received  with  all  the  weight  of 
authority.  This  is  not  the  case  with  the  Eng- 
lish statute  of  monopolies,  which  contains  an 
exception,  on  which  the  grants  of  patents  for 
inventions  have  issued  in  that  country.  The 
language  of  that  clause  in  the  statute  is  not 
identical  with  the  patent  law  of  the  United 
States;  but  the  construction  of  it  adopted  by  the 
English  courts,  and  the  principles  and  practice 
which  have  long  regulated  the  grants  of  their 
patents,  as  they  must  have  been  known,  and  are 
tacitly  referred  to  in  some  of  the  provisions  of 
our  own  statute,  afford  materials  to  illustrate  it. 
Ibid. 

81.  If  an  inventor  should  he  permitted  to 
hold  back  from  the  knowledge  of  the  public  the 
secrets  of  his  invention  ;  if  he  should,  for  a  long 
period  of  years,  retnin  the  monopoly,  and  make 
and  sell  his  invention  publicly  ;  and  thus  gather 
the  whole  profits  of  it,  relying  upon  his  superior 
skill  and  knowledge  of  the  structure  ;  and  then, 
and  then  only,  when  the  danger  of  competition 
should  force  him  to  procure  the  exclusive  right, 
he  should  be  allowed  to  take  out  a  patent,  and 
thus  exclude  the  public  from  any  further  use, 
than  what  should  be  derived  under  it.  during  his 
fourteen  years;  it  would  materially  retard  the 
progress  of  science  and  the  useful  arts  ;  and  give 


a  premium  to  those  who  should  be  least  prompt 
to  communicate  their  discoveries.     Ibid.  19. 

82.  If  nil  invention  is  used  by  the  public, 
with  the  consent  of  the  inventor,  at  the  time  of 
his  application  for  a  patent ;  how  can  the  court 
say,  that  his  case  is  nevertheless  such  as  the  act 
was  intended  to  protect  ?  If  such  a  public  use 
is  not  a  use  within  the  meaning  of  the  statute  ; 
how  can  the  court  extract  the  case  from  its  ope- 
ration, and  support  a  patent,  when  the  sug- 
gestions of  the  patentee  were  not  true ;  and  the 
conditions,  on  which  alone  the  grant  was  au- 
thorized, do  not  exist  1     Ibid.  21. 

83.  The  true  construction  of  the  patent  law 
is,  that  the  first  inventor  cannot  acquire  a  good 
title  to  a  patent,  if  he  suffers  the  thing  invented 
to  go  into  public  use,  or  to  be  publicly  sold  for 
use,  before  he  makes  application  for  a  patent. 
This  voluntary  act  or  acquiescence  in  the  public 
sale  or  use,  is  an  abandonment  of  his  right ;  or 
rather,  creates  a  disability  to  comply  with  the 
terms  and  conditions  of  the  law  ;  on  which  alone 
the  secretary  of  state  is  authorized  to  grant  him 
a  patent.     Ibid.  23. 

84.  Where  a  defect  in  the  specification  on 
which  a  patent  has  issued,  arose  from  inad- 
vertence or  mistake,  and  without  any  fraud  or 
misconduct  on  the  part  of  the  patentee,  the 
secretary  of  state  has  authority  to  accept  a 
surrender  of  the  patent,  and  cancel  the  record 
thereof;  whereupon  he  may  issue  a  new  patent, 
on  an  amended  specification, Tor  the  unexpired 
part  of  the  fourteen  years  granted  under  the 
first  patent.  Grant  et  al.  v.  Raymond,  6  Peters, 
218. 

85.  The  great  object  and  intention  of  the  act, 
is  to  secure  to  the  public  the  advantages  to  be 
derived  from  the  discoveries  of  individuals:  and 
the  means  it  employs,  are  the  compensation 
made  to  those  individuals  for  the  time  and  labour 
devoted  to  those  discoveries,  by  the  exclusive 
right  to  make  up  and  sell  the  things  discovered 
for  a  limited  time.  That  which  gives  complete 
effect  to  this  object  and  intention,  by  employing 
the  same  means  for  the  correction  of  inad- 
vertent error,  which  are  directed  in  the  first  in- 
stance, cannot  be  a  departure  from  the  spirit  and 
character  of  the  act.      Ibid. 

86.  Query,  W^hat  would  be  the  effect  of  a 
second  patent  issued  after  an  innocent  mistake 
in  the  specification,  on  those  who,  skilled  in  the 
art  for  which  it  was  granted,  perceiving  the 
variance  between  the  specifications  and  the  ma- 
chine, had  constructed,  sold,  and  used  the 
machine.     Ibid. 

87.  The  defendant  in  the  circuit  court,  in  his 
plea,  assigned  the  particular  defect  supposed  to 
exist  in  the  specification,  and  then  proceeded  to 
answer,  in  the  very  w'ords  of  tfie  act,  that  it 
does  not  contain  a  written  description  of  the 
plaintiff's  invention  and  improvement,  and  man- 
ner of  using  it,  in  such  full,  clear,  and  exact 
terms,  as  to  distinguish  the  same  from  all  other 
things  before  known,  so  as  to  enable  any  person 
skilled  in  the  art  to  make  and  use  the  same. 
The  plea  alleged,  in  the  words  of  the  act,  that 
the  prerequisites  to  issuing  a  patent  had  not 
been  complied  with.     The  plaintiff's  denied  the 
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facts  alleged  in  the  plea,  ami  on  this  issue  was 
joiiieil.  At  the  trial,  the  counsel  for  the  clefeiui- 
anls,  after  the  eviilence  was  closed,  askeil  the 
court  to  instruct  the  jury,  tluit  if  ihey  sliouKl  be 
of  opinion  that  the  delenilants  had  niainlaineil 
and  proveil  the  facts  alleged  in  their  pleas,  they 
must  liud  for  the  defendants.  The  court  re- 
fused this  instruction,  and  instructed  the  jury 
that  the  patent  would  not  be  void  on  this 
ground,  unless  such  defective  or  impertect  spe- 
citication  or  description  arose  from  design,  or  for 
the  purpose  of  deceiving  the  public.  By  the 
suprehie  court: — The  instruction  was  erroneous, 
and  the  judgment  of  the  circuit  court  ought  to 
be  reversed.     Ibid. 

88.  The  letters  patent  were  obtained  in  1822; 
and  in  1S29,  the  patentee  having  surrendereil 
the  same  for  an  alleged  defect  in  the  specifica- 
tion, obtained  another  patent.  This  second  pa- 
tent is  to  be  considered  as  having  relation  to  the 
emanation  of  the  patent  of  1822,  and  not  as  hav- 
ing been  issued  on  an  original  application.  Shaiv 
\~Coopcr.  7  Peters,  292. 

89.  Patents,  and  the  specifications  annexed 
thereto,  should  be  construed  fairly  and  liberally, 
and  not  be  subjected  to  any  over-nice  or  critical 
refinements.  Ames  v.  Howard^  1  Sumner's  C.  C. 
R.  48. 

90.  Where  an  invention  is  so  loosely  and  in- 
accurately described  in  the  specitrcation,  that 
the  court  cannot,  without  resorting  to  conjec- 
ture, gather  what  it  is,  then  the  patent  is  void  : 
but  if  the  court  can  clearly  see  the  nature  and 
extent  of  the  claim,  however  imperfectly  or  iri- 
artificially  it  may  be  expressed,  the  patent  is 
good.     Ihid. 

91.  A  patent  contained  the  following  words, 
descriptive  of  the  invention:  '■!  do  not  claim 
the  filtering  vats,  rollers,  wire  cloth,  or  any  sepa- 
rate parts  of  the  above  described  machinery  or 
apparatus,  as  my  invention;  what  I  do  claim  as 
new,  and  as  my  invention,  is  the  construction 
and  use  of  the  peculiar  cylinder  above  described, 
and  the  several  parts  thereof,  in  combination,  for 
the  purpose  aforesaid."  Held,  that  it  is  not  the 
cylinder  alone,  or  the  several  parts  which  are 
claimed,  per  se,  but  they  are  claimed  in  their 
actual  combination  with  the  other  machinery  to 
make  paper.     Ibid. 

92.  A  mere  difference  in  the  manner  and  form 
of  applying  an  invention,  which  is  the  same  in 
principle  with  one  previously  used,  will  not  jus- 
tify a  new  patent.  Delano  v.  ScotL  Gilpin's  D.  C. 
R.  500.  '       ^ 

93.  A  controversy  respecting  the  validity  of  a 
patent  right,  is  one  strictly  between  the  parties 
immediately  concerned,  although  the  public  may 
have  an  eventual  interest  in  "it.  Woody.  Wil- 
liams^ Gilpin's  D.  C.  R.  520. 

94.  It  there  is  a  false  suggestion  in  any  of  the 
material  facts  set  forth  in  "a  specification,  the 
patent  is  invalid.  Delano  v.  Scott,  Gilpin's  D.  C. 
R.  500. 

95.  An  old  patent,  securing  to  the  inventor  of 
improved  machinery  for  the  rrianufacture  of  flour 
and  meal,  the  exclusive  use  of  his  invention  for 
fourteen  years,  having  expired,  J.  and  M.  erected 
machinery,  adopting  the  inventions  of  the  pa- 


tentee; and  subsequently,  a  special  act  of  con- 
gress was  passed,  authorizing  the  secretary  of 
stale  to  issue  a  second  patent,  for  the  additional 
term  of  tburteen  years:  which  act  contained  the 
proviso,  ''that  no  person  who  shall  have  used 
the  said  improvements,  or  have  erected  them 
for  use,  before  the  issuing  of  the  second  patent, 
shall  be  liable  for  damages  therefor."  7/eW,  that 
this  proviso  diil  not  authorize  the  use  of  this 
improveil  machinery  by  J.  and  M.,  subsequent 
to  the  dale  of  the  second  patent;  and  for  such 
subsequent  use,  they  were  liable  to  damages 
to  the  i>atentee.  Evans  v.  Jordan  and  Monk,  1 
Brockenb.  C.  C.  R.  248. 

96.  An  inventor  obtained  a  patent  for  certain 
improvements  made  in  the  construction  of  the 
plough,  and  brought  a  suit  for  an  alleged  viola- 
tion of  his  patent  rights.  In  the  description  of 
these  improvements,  which  is  annexed  to  and 
made  part  of  the  patent,  after  reference  to  the 
imperfections  of  the  mould-boards  formerly  in 
use,  the  specification  proceeds:  ''In  order  to 
meet  and  remedy  the  inconveniences  arising 
from  this  form  of  structure,  I  form  my  mould- 
board  into  a  diflerent  shape,  and  instead  of  work- 
ing the  moulding  part,  or  face  of  the  mould-board 
to  straight  lines,  my  improvement  is  to  woik  it 
to  circular  or  spheric  lines.  By  repeated  experi- 
ments, I  have  ascertained  that  in  one  direction, 
viz:  from  a,  fig.  4,  (the  point  of  the  share  in- 
clining to  the  back  part  of  the  mould-board,  the 
circle  of  segment  to  which  the  mould-board  is 
wrought,)  should  have  about  three  times  the 
radius  of  the  smaller  segments  represented  by 
the  letters  c,  o,  the  former  being  about  thirty- 
six  inches,  the  latter  twelve."  After  a  detailed 
description  of  the  new  mould-board,  the  specifi- 
cation proceeds:  "This  being  thus  worked  off, 
uniformly  forms  a  section  of  a  loxodramic  or 
spiral  curve,  and  when  applied  to  practice,  is 
found  fit  to  embrace  any  part  of  the  furrow  slice, 
far  more  than  any  other  shaped  plough."  Held, 
1.  That  this  patent  must  be  construed  not  to  e.v- 
tend  to  all  mould-boards  whose  faces  are  worked 
to  circular  or  spheric  lines,  forming  a  segment 
of  a  loxodramic  or  spiral  curve,  (which  general 
description  would  apply  to  mould-boards  already 
in  use,  and  under  that  construction,  the  patent 
would  be  consequently  void:)  but  as  applying 
only  to  mould-boards  whose  faces  are  worked 
upon  transverse,  circular  lines,  whose  radii  are 
in  the  exact  proportion  of  thirty-six  to  twelve. 
The  word  ''about."  must  be  rejected  for  uncer- 
tainty. 2.  That  it  is  the  province  of  the  court 
to  construe  the  patent,  and  determine  what  im- 
provements are  intended  to  be  patented,  and  of 
the  jury  to  decide  whether  these  improvements 
are  describetl  in  the  patent  w'th  sufficient  clear- 
ness, to  enable  a  skilful  mechanic  to  construct  a 
machine  thereby.  In  deciding  this  question,  the 
jury  should  give  a  liberal  common  sense  con- 
struction to  the  directions  contained  in  the  spe- 
cification. 3.  That  so  much  of  the  patent  as 
relates  to  the  face  of  the  mould-board  is  not  vio- 
lated, unless  the  same  circular  lines  are  adopted, 
as  are  described  in  the  specification;  but,  if  the 
imitation  be  so  nearly  exact,  as  to  satisfy  the 
jury  that  a  copy  of  the  model  was  intended,  and 
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to  make  some  almost  imperceptible  variation, 
for  the  purpose  of  evading  the  right  of  the  pa- 
tentee, this  may  be  considered  as  a  fraud  on  the 
law,  and  such  slight  variation  may  be  disre- 
garded. 4.  That  a  particular  description  of  the 
mould-boards  formerly  in  use,  is  not  necessary 
to  give  validity  to  the  patent:  a  reference  to 
them  in  general  terms,  which  are  not  untrue,  or 
a  reference  to  a  particular  mould-board  generally 
known,  accompanied  by  such  an  intelligible  de- 
scription of  what  is  new,  as  will  enable  a  work- 
man to  distinguish  it  from  the  old,  is  sufficient. 
5.  That  although  the  act  of  congress  declares, 
'■  that  simply  changing  the  form  or  proportion  of 
a  thing,  shall  not  be  deemed  a  discovery,"  yet, 
when  "the  change  of  the  form  or  proportion  pro- 
duces a  new  effect,  of  which  the  jury  must  judge, 
it  is  not  simply  a  change  of  form  or  proportion, 
and  does  not  come  within  the  inhibitions  of  the 
statute.  Davis  v.  Palmer.  2  Brockenb.  C.  C.  R. 
298. 

97.  The  plaintiffs,  in  the  circuit  court,  claimed 
damages  for  the  infringement  of  their  patent  for 
"  a  new  and  useful  improvement  in  the  construc- 
tion of  a  plough."  The  claim  of  the  patentee 
was  for  the  combination  of  certain  parts  of  the 
plough,  not  for  the  parts  separately.  The  cir- 
cuit "court  charged  the  jury,  that  unless  it  is 
proved  that  the  whole  combination  is  substan- 
tially used  in  the  defendant's  ploughs,  it  is  not  a 
violation  of  the  plaintiff's  patent,  although  one 
or  more  of  the  parts  specified  in  the  letters 
patent  may  be  used  in  combination  by  the  de- 
fendant. The  plaintiffs,  by  their  specification 
antf  summing  up,  treated  the  parts  described  as 
essential  parts  of  their  combination,  for  the  pur- 
pose of  brace  and  draft;  and  the  use  of  either 
alone  by  the  defendant,  would  not  be  an  infringe- 
ment of  the  combination  patented.  Prouty  v. 
Rugglcs,  16  Peters,  336. 

98.  The  patent  is  for  a  combination,  and  the 
improvement  consists  in  arranging  different  por- 
tions of  the  plough,  and  combining  them  to- 
gether in  the  manner  stated  in  the  specification, 
for  the  purpose  of  producing  a  certain  effect. 
None  of  the  parts  referred  to  are  new,  and  none 
are  claimed  as  new,  nor  is  any  portion  of  the 
combination  less  than  the  whole  claimed  as 
new,  or  stated  to  produce  any  given  result. 
The'end  in  view  is  proposed  to  be  accomplished 
by  the  union  of  all,  arranged  and  combined  to- 
gether in  the  manner  described  ;  and  this  com- 
bination, composed  of  all  the  parts  mentioned 
in  the  specification,  and  arranged  with  reference 
to  each  other,  and  to  other  parts  of  the  plough, 
in  the  maimer  therein  described,  is  stated  to  be 
the  improvement,  and  is  the  thing  patented. 
The  use  of  any  two  of  these  parts  only,  or  of 
two  combined  with  a  third,  which  is  substan- 
tially different  in  the  form,  or  in  the  manner  of 
its  arrangement  and  connection  with  the  others, 
is  therefore  not  the  thing  patented  ;  it  is  not  the 
same  combination,  jf  it  substantially  differs  from 
it  in  any  of  its  parts.     Ihid. 

99.  An  action  was  instituted  by  the  assignees 
of  a  patent  for  casting  chilled  rollers.  The  vio- 
lation of  the  patent  by  the  defendants  was 
alleged  to  have  taken  place  before  the  act  of 


congress  of  1836.  The  defendants  publicly  used 
the  invention  of  the  patentee  for  some  months 
before  his  application  for  a  patent,  with  his  con- 
sent and  express  allowance.  The  patent  was 
granted  when  the  acts  of  1793  and  1800  were 
in  force.  The  twenty-first  section  of  the  act  of 
1836,  repealed  all  the  existing  laws  on  the  sub- 
ject of  patents.  This  repeal  can  have  no  effect 
on  the  rights  of  property  existing  in  a  patentee 
or  his  assignee  when  that  law  was  passed,  and 
the  patent  stands  as  if  the  law  of  1836  had  not 
passed.  BPClurg  et  al,  Assignees  of  Haiiey,  v. 
Kingsland  et  al.,  17  Peters,  228. 

100.  The  seventh  section  of  the  act  of  1836, 
exempts  from  liability  to  the  inventor,  every 
person  who  may  have  used  an  invention  prior  to 
the  application  for  a  patent,  and  shall  possess  a 
right  to  use  and  vend  to  be  used  by  others,  the 
invention  so  purchased,  without  such  liability, 
and  no  such  sale  or  prior  use  shall  make  a  patent 
subsequently  granted  invalid,  if  the  patent  is 
granted  within  two  years.  The  object  of  this 
provision  is  twofold.  First,  to  protect  the  person 
who  has  used  the  invention  from  liability  to  the 
patentee.  Second,  to  protect  the  rights  granted 
to  the  patentee  against  infringements  by  other 
persons.     Ibid. 

101.  The  words  "newly  invented  machine, 
manufacture,  or  composition  of  matter,"  and, 
'■such  invention,"  in  the  act  of  1836,  mean  "the 
invention  patented;"  and  the  words  "specific 
machine"  refer  to  "the  thing  as  originally  in- 
vented," whereof  the  right  is  secured  by  patent; 
but  not  to  any  newly  invented  improvement  on 
a  thing  once  patented.  The  use  of  an  invention 
before  an  application  for  a  patent,  must  be  the 
specific  improvement  then  invented  and  used  by 
the  purchaser,  who  had  purchased,  constructed, 
or  used  the  machine  to  which  the  invention  is 
applied.  So  construed,  the  objects  of  the  act  of 
1836  are  accomplished.     Ibid. 

102.  It  is  not  necessary  to  the  validity  of  a 
patent  for  a  new  and  useful  invention,  that  any 
of  the  ingredients  should  be  new  or  unused 
before  for  the  purpose.  The  true  question  is, 
whether  the  combination  of  materials  by  the 
patentee  is  substantially  new.  Ryan  v.  Goodwin, 
3  Sumner's  C.  C.  R.  514. 

103.  The  public  use  or  sale  of  an  invention, 
in  order  to  deprive  the  inventor  of  his  right  to  a 
patent,  must  be  a  public  use  or  sale  by  others, 
with  his  knowledge  and  consent,  and  before  his 
application  therefor.  A  sale  or  use  of  it,  with 
such  knowledge  or  consent,  in  the  intermediate 
time  between  the  application  for  a  patent  and 
the  grant  thereof,  has  no  such  effect.     Ibid. 

104.  The  court  will  give  a  liberal  construction 
to  the  language  of  al!  patents  and  specifications; 
and  will,  hi  all  cases,  by  taking  the  whole  toge- 
ther, adopt  that  interpretation  of  a  specification, 
which  will  cive  the  fullest  effect  to  the  nature 
and  extent  of  the  claim  made  by  the  inventor. 
Ibid. 

105.  The  inventor  of  a  new  compound,  wholly 
unknown  before,  is  not  limited  to  the  use  always 
of  the  same  precise  inoredients  in  making  that 
compound  ;  and  if  the  same  purpose  be  accom- 
plished bv  him  by  the  substitution  in  part  of 
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Other  ingredients  in  the  composition,  which  have  |  sec.  15.  an  inventor,  who  has  first  actually  per- 
never  been  so  used  before,  he  is  at  liberty  to  ex-  !  fected  his  invention,  will  not  be  lieenied  to  have 
tend  his  patent  so  as  to  embrace  them  also,  smroplitiously  or  unjustly  ulitained  a  patent  lor 
Thus,  where  an  inventor  claimed  as  his  inven-  that,  which  was  in  lacl'  inveuled  by  another, 
lion  the  combination  of  phosphorus  with  chalk,  unless  ihe  latter  was,  at  the  time,  u?iiiir  reason- 
or  any  other  absorbent  earth  or  earthy  material,  able  diligence  in  adopting  and  perfecting  the 
and  glue,  or  any  other  glutinous  substance,  using  \  same;  yet,  he  who  invents  first  shall  have  the 
the  materials  in  the  proportions  substantially  as  prior  right,  if  he  is  using  reasonable  diligence  in 
set  forth  in  the  specilication,  in  making  matches,    adapting  and  perfecting  the  same,  although  the 


it  was  held,  that  the  patent  was  not  void  as  bein 
too  broad  and  comprehensive.     Ibid. 

lOG.  Patents  are  entitled  to  a  liberal  construc- 
tion, since  they  are  not  granted  as  restrictions 
upon  the  rights  of  the  community,  but  "  to  pro- 
mote science  and  the  useful  arts."  Blanchard 
v.  Spraguc,  3  Sumner's  C.  C.  R.  535. 

107.  A   patent  will   not   be   valid,   which  is 


second  inventor  has  in  fact  first  perfected  the 
same,  and  first  rctluced  the  same  to  practice  in 
a  positive  form.     Ibid. 

114.  An  impel  feet  and  incomplete  invention, 
resting  in  mere  theory,  or  in  intellectual  notion, 
or  in  uncertain  eKj)erimenls,  and  not  actually  re- 
tluced  to  practice,  and  embodied  in  some  distinct 
machinery,  apparatus,  manufacture,  or  composi- 


simply   a  principle   or  function  detached  from    tion  of  matter,  is  not  patentable  under  the  laws 


machinery.     Ibid. 

108.  Congress  has  general  power,  under  the 
constitution  of  the  United  States,  to  grant  patents 
to  inventors;  and  it  rests  in  the  sound  discretion 
of  congress  to  say,  when  and  for  what  length 
of  time,  and  under  what  circumstances,  the 
patent  for  an  invention  shall  be  granted.  There- 
lore,  an  act  of  congress  granting  a  patent  was 
not  unconstitutional,  though  it  operated  retro- 
spectively to  give  a  patent  for  an  invention, 
which,  though  made  by  the  patentee,  was  in 
public  use,  and  enjoyed  by  the  community  at 
the  time  of  the  passage  of  the  act.     Ibid. 

109.  Where  the  plaintiff  claimed  the  combi- 
nation of  three  things,  as  his  invention,  in  a 
patent  for  an  improvement  in  the  construction  of 
ploughs,  it  was  held,  that  the  patent  was  for  the 
entire  combination  of  the  three,  and  not  for  a 
combination  of  any  two  of  them  ;  and,  therefore 


of  the  United  States.  He  is  the  first  inventor, 
in  the  sense  of  the  patent  act  of  the  United 
Slates,  and  entitled  to  a  patent  for  his  invention, 
who  has  first  perfected  and  adapted  the  same  to 
use  ;  and  until  the  invention  is  so  perfected  and 
adapted  to  use  it  is  not  patentable.     Jbid. 

115.  It  seems,  that  in  a  race  of  diligence  be- 
tween two  independent  inventors  he  who  first 
reduces  his  invention  to  a  fixed  and  positive 
form,  is  entitled  to  a  priority  of  right  to  a  patent 
therefor.     Ibid. 

116.  Where  a  patent  for  an  improvement  on 
looms  set  forth,  as  the  invention  claimed,  "The 
communication  of  motion  from  the  reed  to  the 
yarn-beam,  in  the  connection  of  the  one  with  the 
other,  which  is  produced  as  follows,"  describing 
the  mode.  It  was  held,  that  the  invention  was 
limited  to  the  specific  machinery  and  mode  of 
communicating   the  motion,  &c.,  specially  de- 


il  was  no  infringement  of  the  patent,  to  construct  ;  scribed  in  the  specification.     If  it  were  other- 


ploughs   containing   two   of  them.      Prouty 
Draper,  1  Story's  C.  C.  R.  568. 

110.  Under  the  patent  laws  of  the  United 
States,  the  applicant  for  a  patent  must  be  the 
first,  as  well  as  the  original  inventor;  and  a  sub- 
sequent inventor,  although  an  original  inventor, 
is  not  entitled  to  a  patent,  if  the  invention  is  per- 
fected and  put  into  actual  use  by  the  first  and 
original  inventor :  and  it  is  of  no  consequence 
whether  the  invention  is  extensively  known  or 
used,  or  whether  the  knowledge  or  use  thereof 
is  limited  to  a  few  persons,  or  even  to  the  first 


wise  construed,  as  including  all  modes  of  com- 
municating the  motion,  &c.,  it  would  be  utterly- 
void,  as  being  an  attempt  to  patent  an  abstract 
principle,  or  for  all  possible  and  practical  modes 
of  communication  of  motion  whatsoever,  though 
invented  by  others,  and  substantially  different 
from  the  mode  stated  in  the  patent.  Stone  v. 
Sprague,  1  Story's  C.  C.  R.  270. 

117.  In  the  present  case,  the  patent  and  spe- 
cification claimed  for  the  patentee,  as  his  inven- 
tion, the  cutting  of  ice  of  a  uniform  size,  by 
means  of  an   apparatus  worked   by  any  other 
inventor  himself,  or  is  kept  a  secret  by  the  first  !  power  than  human.     It  claimed  also,  not  only 
inventor.    Reed  v.  Cutter,  1  Story's  C.  C.  R.  590.  j  the  invention  of  this  art,  but  also  the  particular 
111.  The  decision  in  Dolland's  case,  that  a  1  method  of  the  application  of  the  principle  stated 
first  and  original  inventor,  who  had  kept  his  in-  i  in  the  specification,  which  was  by  two  machines 
vention  a  secret,  so  that  the  public  had  no  benefit  |  tiescribed  therein,  called  the  saw  and  the  cutter, 
thereof,  could  not  defeat  the  patent  of  a  subse-  I  It  was  held  by  the  court,  that  the  specification. 


quent  original  inventor,  may  be  a  correct  expo- 
sition (if  the  statute  of  monopolies,  (slat,  of  21 
James  I.,  ch.  36.  sec.  6,)  but  it  is  not  applicable 
to  the  patent  laws  of  the  United  States.     Ibid. 

112.  The  language  of  the  patent  act  of  1836, 
ch.  357,  sec.  6,  ••  not  known  or  used  by  others 


so  far  as  it  claimed  the  art  of  cutting  ice  by- 
means  of  an  apparatus  worked  by  any  other 
power  than  human,  was  the  claim  of  an  abstract 
principle,  and  void  ;  but  so  far  as  it  claimed  the 
two  machines  described  in  the  specification,  it 
might  be  good,  if  a  disclaimer  were  made  of  the 


before  his  or  their  discovery  thereof,"  does  not  [other  parts,  according  to  the  patent  act  of  1837, 
require  that  the  invention  should  be  known  or  j  ch.  45,  sec.  7  and  sec.  9,  within  a  reasonable 
used  by  more  than  one  person,  but  merely  indi-  time,  and  before  the  suit  was  brought.  But  a 
cates  that  the  use  should  be  by  some  other  disclaimer,  after  the  suit  brought,  would  not  be 
person  or  persons  than  the  patentee.     Ibid.  \  sufficient  to  entitle  the  party  to  a  perpetual  in- 

113.  Under  the  patent  act  of  1836,  ch.  357,  |  junction  in  equity,  whatever  might  be  his  right 
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to  maintain  a  suit  at  law  on  the  patent. 
V.  Stone,  1  Story's  C.  C.  R.  73. 

1 18.  If  the  patentee  has  assigned  his  patent 
in  part,  and  a  joint  suit  is  biought  in  equity  for  a 
perpetual  injunction,  a  disclaimer  by  the  patentee 
alone,  without  the  assignee's  uniting  in  it,  will 
not  entitle  the  parties  to  the  benefit  of  the 
seventh  and  ninth  sections  of  the  act  of  1837, 
ch.  45.     Ibid. 

119.  A  single  patent  may  be  taken  for  several 
improvements  on  one  and  the  same  macliine.  or 
for  two  machines,  which  are  invented  by  the 
patentee,  and  conduce  to  the  same  common 
purpose  and  object,  although  they  are  each  capa- 
ble of  a  distinct  use  and  application,  without 
being  united  together.  But  a  single  patent  can- 
not be  taken  for  two  distinct  machines,  not  con- 
ducing to  the  same  common  purpose  or  object, 
but  designed  for  totally  different  and  independent 
objects.     Ibid. 

120.  An  inventor  is  bound  to  describe  in  his 
specification,  in  what  his  invention  consists,  and 
what  his  particular  claim  is.  But  he  is  not  bound 
to  any  precise  form  of  words,  provided  their 
import  can  be  clearly  ascertained  by  fair  inter- 
pretation, even  though  the  expressions  may  be 
inaccurate.     Ibid. 

121.  The  assignee  of  a  patent-right,  in  part  or 
in  whole,  cannot  maintain  any  suit  at  law  or  in 
equity,  either  as  a  sole,  or  as  a  joint  plaintiff 
therein,  at  least  as  against  third  persons,  until 
his  patent  has  been  recorded  in  the  proper  de 


provement  in  the  construction  of  the  axles  or 
bearings  of  railway,  or  other  wheeled  carriages,"' 
and  it  appeared  that  the  improvement,  though  it 
had  never  before  been  applied  to  railway  car- 
riages, was  well  known  as  applied  to  other  car- 
riages, it  was  held  that  the  patent  was  not  good. 
Winans  v.  Providence  Railroad  Co.,  2  Story's  C. 
C.  R.  412. 

130.  Where  the  plaintiff,  in  a  patent  for  "a 
new  and  useful  improvement  in  the  ribs  of  the 
cotton  gin,"  claimed,  as  a  part  of  his  invention, 
the  increasing  the  space  between  the  upper  and 
lower  surface  of  the  rib,  either  "  by  making  the 
ribs  thicker  at  that  part,  or  by  a  fork,  or  by  any 
other  variation  of  the  particular  form :"  it  was 
held,  that  the  claim  was  sufficiently  accurate  as 
a  matter  of  law^,  and  that  it  was  not  necessary 
that  he  should  describe  all  possible  modes  by 
which  the  rib  might  be  varied,  but  only  the 
most  important,  and  that  mere  formal  variations 
therefrom  would  be  violations  of  the  patent. 
Carver  v.  The  Braintree  Manufacturing  Company., 
2  Story's  C.  C.  R.  434. 

131.  Objections,  that  a  patented  invention  is 
old ;  or  that  the  specification  in  a  patent  does 
not  clearly  describe  the  mode  of  making  the 
machine;  or  that  the  original  and  the  renewed 
patent  are  not  for  the  same  invention  ;  or  that 
either  were  obtained  with  a  fraudulent  intent; 
all  involve  matters  of  fact,  and  are  for  the  jury, 
upon  the  evidence,  to  decide.     Ibid. 

132.  Where  the  plaintiff,  in  the  specification 


partment,  accordinsr  to  the  requisitions  of   the    of  his  patent,  described  his  invention  to  be 


patent  acts.  Ibid. 
•  122.  Patents  for  inventions  are  not  granted  as 
monopolies  or  restrictions  upon  the  rights  of  the 
community,  but  "to  promote  science  and  the 
useful  arts,"  and  are  to  be  liberally  construed. 
Blanchard  v.  Sprague,  3  Story's  C.  C.  R.  164. 

123.  The  power  of  Congress  to  grant  to  inven- 
tors is  general,  and  it  is  in  their  discretion  to  say 
when,  and  for  what  length  of  time,  and  under 
what  circumstances,  the  patent  for  an  invention 
shall  be  granted.     Ibid. 

124.  Congress  has  power  to  pass  an  act.  which 
operates  retrospectively  to  give  a  patent  for  an 
invention  already  in  public  use ;  but  no  act  will 
be  construed  to  act  retrospectively,  unless  such 
a  construction  is  unavoidable.     Ibid. 

125.  In  the  present  case  it  was  held,  that  the 
patent  was  for  a  machine,  and  not  for  a  principle 
or  function,  and,  therefore,  was  valid.     Ibid. 

126.  The  application  of  an  old  process  to  pro- 
duce a  new  result,  is  not  a  patentable  invention  : 
there  must  be,  also,  some  new  process  or  mode. 
But  the  production  of  an  old  result  by  a  new 
process  is  patentable.  Howe  v.  Abbott,  2  Story's 
C.  C.  R.  190. 

127.  Where  a  patent  was  taken  out  for  a  com- 
bination and  an  entire  process,  it  was  held,  that 
the  use  of  a  part  of  the  process  and  combination 
was  not  an  infringement  thereof.     Ibid. 

128.  A  machine  is  only  patentable  when  it  is 
pubsfantially  new;  but  the  application  of  an  old 
machine  to  a  new  process  is  not  patentable. 
Bean  v.  Smallwood,  2  Story's  C.  C.  R.  408. 

129.  Where  the  plaintiff,  in  the  specification 
of  his  patent,  claimed  as  his  invention,  '-'an  im- 


new  and  useful  improvement,"  whereas,  in  fact, 
it  consisted  of  a  combination  of  several  im- 
provements, distinctly  set  forth  in  the  specifica- 
tion ;  it  was  held,  that  the  patent  was  good,  not 
only  for  the  combination,  but  for  each  distinct 
improvement,  so  far  as  it  was  his  invention,  and 
that  the  descriptive  words  were  to  be  construed 
in  connection  with  the  specification.  Pitts  v. 
Whitman,  2  Story's  C.  C.  R.  609. 

133.  Where  the  plaintiff  claimed,  as  his  in- 
vention, "the  construction  and  use  of  an  endless 
apron,  divided  into  troughs  and  cells,  in  a  ma- 
chine for  cleaning  grain,  operating  substantially 
in  the  way  described,"  it  was  held,  that  the 
claim  was  for  a  combination  of  the  endless  apron 
with  the  machine  for  cleaning  grain,  and  that,  if 
the  combination  were  new,  it  was  patentable, 
although  a  part  of  the  apparatus  was  old.     Ibid. 

134.  Whoever  finally  perfects  a  machine,  and 
renders  it  capable  of  useful  operation,  is  entitled 
to  a  patent,  although  others  may  have  had  the 
idea,  and  made  experiments  towards  putting  it 
in  practice,  and  although  all  of  the  component 
parts  may  have  been  known  under  a  different 
combination,  or  used  for  a  different  purpose. 
Washburn  v.  Gould,  3  Story's  C.  C.  R.  122. 

135.  Drawings,  not  referred  to  in  the  specifi- 
cation of  a  patent,  may  be  treated  as  a  part  of 
the  specification,  and  used  to  explain  and  en- 
large it.     Ibid. 

136.  The  meaning  of  technical  words  of  art 
in  commerce  and  manufactures,  used  in  a  pa* 
tent,  as  well  as  the  surrounding  circumstances, 
which  may  materially  affect  their  meanmg,  are 
to  be  interpreted  by  the  jury.     Ibid. 
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137.  Every  instrument  is  to  be  interpreted  by 
a  consiiloration  of  all  of  its  provisions,  and  its 
obvious  iK'sii;!!  is  not  to  be  contiolleil  by  the  pre- 
cise force  of  siniile  words.     Ihid. 

138.  Where  a  ^raiit  was  niaile  of  a  right  to 
construct  and  use  litty  machines  within  certain 
localities,  reservinij  to  the  grantor  the  right  to 
construct,  and  to  license  others  to  construct,  but 
not  to  use  them  therein,  it  was  held,  that  the 
grant  was  of  an  exclusive  right,  under  the  sta- 
tute of  183(>  in  regard  to  patents,  and  that  suits 
were  to  be  brought  in  the  name  of  the  assignees, 
and  though  agreed  to  be  at  the  expense  of  the 
grantor.     Ibid. 

139.  Where  a  patent  has  been  granted,  and 
there  has  been  an  exclusive  possession  of  some 
duration  under  a  patent,  an  injunction  will  be 
granted,  without  obliging  the  patentee  previously 
to  establish  the  validity  of  his  patent  by  an  ac- 
tion at  law.  But  it  is  otherwise,  if  the  patent 
be  recent,  and  the  injunction  be  resisted  on  the 
ground  that  the  patent  ought  not  to  have  been 
granted,  or  is  imperfectly  stated  in  the  speciitica- 
lion.     Ibid. 

140.  Held,  That  the  patent  in  the  present  case 
was,  upon  the  true  interpretation  of  the  specifi- 
cation, a  patent  for  an  improved  machine.    Ibid. 

141.  Where  a  bill  in  equity  was  brought  for 
an  injunction  against  the  defendants,  to  restrain 
them  from  using  and  selling  a  planing  machine, 
constructed  according  to  the  specification  in  the 
plaintiffs  patent,  it  was  held,  that,  after  the 
lapse  of  time  which  had  occurred  since  the  pa- 
tent was  granted,  taken  together  with  the  other 
circumstances  of  the  case,  the  affidavit  of  a  sin- 
gle witness  was  not  sufficient  to  outweigh  the 
oath  of  the  patentee,  and  the  general  presump- 
tion arising  from  the  grant  of  the  letters  patent. 
Woodsicorlh  v.Sherjnan,  3  Story's  C.  C.  R.  171. 

142.  The  patent  act  of  1836,  authorizes  the 
granting  of  an  extended  term  of  a  patent  to  an 
administrator,  as  well  as  to  the  patentee.     Ibid. 

143.  The  assignee  or  grantee,  under  the  origi- 
nal patent,  does  not  accjuire  any  right  under  the 
extended  patent,  unless  such  right  be  expressly 
conveyed  to  him  by  the  patentee.     Ibid. 

144.  In  this  circuit  the  practice  in  patent 
cases  has  not  been  to  require  the  plaintiff  to 
give  security  for  costs.     Ibid. 

145.  To  entitle  a  person  to  claim  the  benefit  of 
the  seventh  section  of  the  patent  act  of  1839,  ch. 
88,  he  must  be  a  person  who  is  a  purchaser,  or 
who  has  used  the  patented  invention  before  the 
patent  was  issued,  by  a  license  or  grant,  or  by 
the  consent  of  the  inventor,  and  not  be  a  pur- 
chaser under  a  mere  wrona-doer.  Pearson  v. 
The  Eagle  Scretv  Co.,  3  Story's  C.  C.  R.  402. 

146.  The  case  of  M-'Clurg  «.  Kin^sland.  (1 
How.  Sup.  Ct.  R.  202.)  commented  on  and  ex- 
plained.    Ibid. 

147.  In  causes  for  violation  of  a  patent,  the 
jury  are  at  liberty  to  give  such  reasonable  dam- 
ages as  shall  vindicate  the  rights  of  the  patentee, 
and  shall  indemnify  him  for  all  expenditures  ne- 
cessarily accrued  in  the  suit  beyond  what  the 
taxable  costs  will  repay.     Ibid. 

148.  An  invention,  to  be  valid,  must  be  sub- 
stantially diflerent  from  any  machine  or  thing  in 


use.     Stanley   v.   Whipple,   2   McLean's  C.  C. 
R.35. 

149.  Under  the  former  law  a  patent  was  void, 
if  the  patentee  claimed  more  than  he  had  in- 
vented.    Ibid. 

150.  Under  the  act  of  1836,  a  corrected  patent 
has  relation  back  to  the  emanation  of  the  defec- 
tive patent.     Ibid. 

151.  In  such  case,  a  contract  to  sell  the  right 
is  made  good  by  the  second  patent.     Ibid. 

152.  A  patent,  to  be  validj  must  be  of  some 
utility.     Ibid. 

153.  An  alteration,  merely  formal,  or  a  slight 
improvement,  will  <;ive  no  right.  Smith  v.  Pearce, 
2  M'Lean's  C.  C.  R.  176. 

2.  Infringement  of  Patent  Rights. 

154.  The  act  of  January  21st,  1808,  ch.  117, 
for  the  relief  of  Oliver  Evans,  does  not  author- 
ize those  who  erected  his  machinery,  between 
the  expiration  of  his  old  patent  and  the  issuing 
of  the  new  one,  to  use  it  after  the  issuing  of  the 
latter.  Evans  v.  Jordan  et  al.,  9  Cranch,  199;  8 
Cond.  Rep.  358. 

155.  A  having  obtained  a  patent  for  a  new 
and  useful  improvement,  to  wit,  a  machine  for 
making  watch  chains,  brought  an  action  under 
the  3d  section  of  the  patent  act  of  April  17, 
1800,  ch.  179,  against  B,  for  an  alleged  violation 
of  his  patent  right.  On  the  trial,  an  agreement 
was  proved  between  the  defendant  and  C,  by 
which  the  former  agreed  to  purchase  of  the  lat- 
ter, all  the  watch  chains,  not  exceeding  five  gross 
a  week,  which  he  might  be  able  to  niaimfacture 
in  six  months,  and  C  agreed  to  devote  his  whole 
time  and  attention  to  the  manufacture  of  the 
watch  chains,  and  not  to  sell  or  dispose  of  any 
of  them,  so  as  to  interfere  with  the  exclusive 
privilege  secured  to  the  defendant,  of  purchas- 
ing the  whole  quantity  which  it  might  be  practi- 
cable for  C  to  make :  and  it  was  proved  that  the 
machine  used  by  C,  with  the  knowledge  and 
consent  of  the  defendant,  in  the  mannfacture, 
was  the  same  as  that  invented  by  the  plaintiff; 
and  that  all  the  watch  chains  thus  made  by  C, 
were  delivered  to  the  defendant,  according  to 
the  contract.  Held,  that  if  the  contract  was 
real,  and  not  colourable,  and  if  the  defendant 
had  no  other  connexion  with  C,  than  that  wliich 
grew  out  of  the  contract,  the  facts  proved  did  not 
amount  to  a  breach  by  him  of  the  plaintiffs  pa- 
lent  right.  Keplins^cr  v.De  Young,  10  Wheat. 
358;  6  Cond.  Rep.  135. 

156.  Such  a  contract,  connected  with  evidence 
from  which  the  jury  might  legally  infer,  either 
that  the  machine  to  be  employed  in  the  manu- 
facture of  the  patented  article  was  owned  wholly 
or  in  part  by  defendant,  or  that  it  was  hired  to 
defendant  for  the  time  specified,  under  colour 
of  a  sale  of  the  articles  to  be  manufactured  with 
it,  and  with  intent  to  invade  the  plainlifT's  patent 
right,  would  amount  to  a  breach  of  his  right. 
Ibid. 

157.  Under  the  patent  act  of  February  21, 
1793,  ch.  156,  if  the  patentee  has  sold  out  a 
moiety  of  his  patent  right,  a  joint  action  lies  by 
himself  and  his  patentee  for  a  violation  of  it. 
Whittemore  v.  Ctdier,  1  Gallis.  C.  C.  R.  429. 
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158.  If  ijhere  be  a  mere  making,  and  no  user 
proved,  nominal  damages  are  to  be  recovered. 
Where  the  law  gives  an  action  for  a  particular 
act,  that  doing  of  the  act  imports  of  itself  a  da- 
mage :  every  violation  of  a  right  imports  some 
damage,  and  if  none  other  be  proved,  the  law 
allows  a  nominal  damage.     Ibid.  476. 

159.  By  the  terms  "actual  damage,"  which 
the  plaintiff  may  recover  under  the  patent  law, 
are  meant  such  damages  as  he  can  actually 
prove,  and  has  in  fact  sustained,  as  contradis- 
tinguished from  mere  imaginary  or  vindictive 
damages,  which  in  personal  torts  are  sometimes 
given.     Ibid. 

160.  The  rule  of  damages,  where  the  user  of 
a  machine  is  proved,  should  be  the  value  of  the 
use  of  such  a  machine  during  the  time  of  the 
illegal  user.     Ibid. 

161.  In  an  action  for  a  violation  of  a  patent 
right,  the  plaintiff  can  recover  for  actual  da- 
mages only,  and  not  for  a  vindictive  recompense. 
Ibid. 

162.  Where  merely  the  making  of  the  ma- 
chine is  proved,  as  no  actual  damages  have  been 
sustained,  the  jury  should  give  only  nominal 
damages.     Ibid. 

163.  The  jury  are  to  estimate  the  plaintiff's 
single  damages:  and  the  court  will  treble  them 
in  awarding  the  judgment.  Gray  ^'  Osgood  v. 
James,  Peters'  C.  C.  R.  394. 

164.  The  sale  of  the  materials  of  a  patented 
machine  by  the  sheritT,  on  an  e.xecution  against 
the  owner,  is  not  such  a  sale  as  subjects  the 

^sheriff  to  an  action  for  an  infringement  of  the 
patent  right,  under  the  patent  act  of  April  17, 
1800,  ch.  179.  Sawin  et  al.  7.  Guild,  1  Gallis. 
C.  C.  R.  485. 

165.  The  making  of  a  patented  machine,  to 
be  an  offence  within  the  purview  of  the  patent 
act,  must  be  the  making  with  intent  to  use  for 
profit ;  and  not  for  the  mere  purpose  of  philoso- 
phical experiment,  or  to  ascertain  the  verity  and 
e.vactness  of  the  specification.  Ibid.  Wliitte- 
more  v.  (Aitter,  1  Gallis.  C.  C.  R.  478. 

166.  In  an  action  for  the  infringement  of  a 
patent  right,  the  law  gives  to  the  plaintiff  treble 
the  actual  damages  sustained  by  him  :  and  the 
rule  is  to  allow  him  treble  the  amount  of  the 
profits  actually  received  by  the  defendant,  in 
consequence  of  his  using  the  plaintiff's  inven- 
tion.    Lowell  V.  Lewis,  1  Mason's  C.  C.  R.  182. 

167.  The  jury  are  to  find  the  single  damages, 
and  the  court  to  treble  them  in  awarding  judg- 
ment. Gray  ct  al.  v.  James  cl  al.,  Peters'  C.  C. 
R.  394. 

168.  The  statute  declares  it  to  be  a  good  de- 
fence to  an  action  for  the  infringement  of  the 
patent  right,  that  the  thing  secured  by  the  patent 
was  not  originally  discovered  by  the  patentee  ; 
but  had  been  in  use,  or  had  been  described  in 
some  public  work,  anterior  to  the  supposed  dis- 
covery of  the  patentee.  Kneass  v.  The  Schuylkill 
Bank,  4  Wash.  C.  C.  R.  106. 

169.  Any  patent  may  be  defeated  by  showing 
that  the  thing  secured  by  the  patent  had  been 
discovered  and  put  into  actual  use,  prior  to  the 
discovery  of  the  patentee,  however  limited  the 
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use  or  the  knovi'ledge   of   the  prior  discovery 
might  have  been.     Ibid. 

170.  A  patent  may  be  for  a  new  combination 
of  machines  to  produce  certain  effects;  and  this, 
whether  the  machines  constituting  the  combina- 
tion be  new  or  old.  But  in  such  case,  the  patent 
being  on  the  combination  only,  it  is  no  infringe- 
ment of  the  patent  to  use  any  of  the  machines 
separately,  if  the  whole  combination  be  not  used. 
Barret  et  al  v.  Hall  et  al.,  1  Mason's  C.  C.  R, 
447. 

171.  Where  a  party  claims  several  distinct 
and  independent  improvements  in  the  same  ma- 
chine, and  procures  a  patent  for  them  in  the  ag- 
gregate, he  is  entitled  to  recover  against  any 
person  who  shall  use  any  one  of  the  improve- 
ments so  patented;  notwithstanding  there  has 
been  no  violation  of  the  other  improvements. 
Moody  V.  Fiske  et  al,  2  Mason's  C.  C.  R.  112. 

172.  Where  a  patent  is  for  a  new  combination 
of  existing  machinery  or  machines,  and  does  not 
specify  or  claim  any  improvements  or  invention, 
except  the  combination;  unless  that  combina- 
tion is  substantially  violated,  the  patentee  is  not 
entitled  to  any  remedy,  although  parts  of  the 
machinery  are  used  by  another,  because  the  pa- 
tent, by  its  terms,  stands  upon  the  combination 
only.     Ibid. 

173.  The  jury  may,  in  a  case  for  infringing  a 
patent,  give  the  plaintiff,  as  part  of  his  actual 
damage,  such  expenses  for  counsel  fees,  &c.,  as 
have  been  necessarily  incurred  in  vindicating 
the  plaintiff's  right  by  a  suit,  and  which  are  not 
taxable  in  the  bill  of  costs.  Boston  Manufac- 
turing Co.  V.  Fiske  et  aL,  2  Mason's  C.  C.  R.  119. 

174.  Where  the  patentee  grants  the  machine, 
or  agrees  to  deliver  it,  he  cannot  recover  dama- 
ges for  the  use  of  it  against  his  grantee;  for  the 
agreement  implies  necessarily  the  right  to  use 
it  in  any  maimer  the  grantee  pleases,  or  to  rent 
it  to  another.  Gray  et  al.  v.  James  et  al,  Peters' 
C.  C.  R.  394. 

175.  Where  a  suit  is  brought  against  A  and 
B  for  the  infringement  of  a  patent  right,  the 
plaintiff'  may  recover  against  one,  though  no 
proof  is  given  against  the  other;  for  all  torts  are 
joint  and  several,  and  the  plaintiff  may  recover 
against  one  defendant,  though  the  other  be  ac- 
quitted.    Ibid. 

176.  In  order  to  entitle  the  plaintiff  to  recover 
for  a  violation  of  his  patent  right,  the  fact  must 
be  made  out  to  the  satisfaction  of  the  jury,  that 
he  was  the  original  inventor  in  relation  to  every 
part  of  the  world  :  nor  is  it  material,  provided 
the  same  invention  had  been  previously  made 
any  where  else,  that  the  plaintiff  did  not  know 
of  such  prior  discovery.  He  must  be  the  ori- 
ginal discoverer.  Dawson  v.  Fallen,  2  Wash. 
C.  C.  R.  311. 

177.  Under  the  act  of  congress  of  January  21, 
1808,  ch.  117,  and  a  patent  "taken  out  pursuant 
to  it,  Oliver  Evans  might  recover  damages  for 
the  use  of  a  machine'violating  his  patent,  after 
notice  of  the  patent ;  although  the  machine  might 
have  been  constructed  prisr  to  the  passing  of  the 
law.     Evans  v.  Weiss,  2  Wash.  C.  C.  R.  342. 

178.  Under  the  general  patent  law,  the  plain- 
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tiff  has  a  right  to  recover  against  a  person  who 
erected  a  machine  prior  to  the  issuing  of  a  pa- 
tent, anil  inaiie  nse  of  it  afterwanis.     Ibtd. 

179.  Tlie  patentee  of  an  invention,  nolwith- 
stamiing  he  had  given  the  benelit  of  his  inven- 
tion to  another,  may  recover  for  the  violation  of 
his  patent,  not  having  assigned  away  his  whole 
title  and  interest  in  it,  and  no  deed  of  assign- 
ment having  been  recorded  in  the  oHice  of  the 
secretary  of  state.  Park  v.  Little  ct  al.,  3  \V'ash. 
C.  C.  K.  196. 

180.  It  ^s  not  a  defence  that  the  plaintiflf  was 
not  himself  the  original  projector  of  the  im- 
provement, if  the  patent  was  taken  ont  with  the 
Knowledge  and  consent  of  the  original  projector, 
ami  not  ni  fraud  of  his  right.  Dixon  v.  Moyer, 
4  Wash.  C.  C.  R.  68.  " 

181.  The  plaintiff  must  in  all  cases  prove  an 
infringement  of  his  right  subsequent  to  the  date 
of  his  application  or  patent ;  but  if  the  defend- 
ant attempts  to  avoid  the  patent,  by  showing 
that  the  plaintiff  was  not  the  original  discoverer, 
the  patent  will  be  considered  as  relating  back  to 
the  original  discovery,     llnd. 

182.  It  lies  on  the  defendant  to  show  that 
some  other  person  than  the  patentee  was  the 
original  inventor:  it  is  the  point  of  his  defence, 
and  he  must  substantiate  it.     Ibid. 

183.  One  who  has  obtained  a  patent  for  a  com- 
bination, cannot  recover  in  an  action  against  one 
for  using  one  of  the  known  machines  of  which 
the  combination  is  formed.  Evans  v.  Eaton,  Pe- 
ters' C.  C.  R.  322. 

184.  By  the  provisions  of  the  act  of  congress 
of  17th  April,  1800,  citizens  and  aliens,  as  to 
patent  rights,  are  placed  substantially  upon  the 
same  ground.  In  either  case,  if  the"  invention 
was  known  or  used  by  the  public  before  it  was 
patented,  the  patent  is  void.  In  both  cases,  the 
right  must  be  tested  by  the  same  rule.  Shaw  v. 
Cooper,  1  Peters,  292. 

185.  From  an  e.vamination  of  the  various  pro- 
visions of  the  acts  of  congress  relative  to  pa- 
tents for  useful  inventions,  it  clearly  appears 
that  it  was  the  intention  of  the  legislature,  by 
a  compliance  with  the  requisites  of  the  law,  to 
vest  the  e.\clusive  right  in  the  inventor  only: 
and  that,  on  condition  that  his  invention  was 
neither  known  nor  used  by  the  public,  before 
his  application  for  a  patent.  If  such  use  or 
knowledge  shall  be  proved  to  have  existed  prior 
to  the  application  for  the  patent,  the  act  of  1793 
declares  the  patent  void ;  and  the  right  of  an 
alien  is  vacated  in  the  same  manner,  by  proving 
a  foreign  use  or  knowledge  of  his  invention. 
That  knowledge  or  use  which  would  be  fatal  to 
the  patent  right  of  a  citizen,  would  be  equally 
so  to  the  right  of  an  alien.     Ihid. 

186.  The  knowledge  or  use  spoken  of  in  the 
act  of  congress  of  1793.  could  have  referred  to 
the  public  only:  for  the  provision  would  be 
nugatory,  if  it  were  applied  to  the  inventor  him- 
self. He  must  necessarily  have  a  perfect  know- 
ledge of  the  thing  inventeil,  and  of  its  use,  before 
he  can  describe  it,  as  by  law  he  is  required  to  do 
preparatory  to  the  emanation  of  a  patent.     Ihid. 

187.  There  may  be  cases  in  which  a  know- 


ledge of  the  invention  may  be  surreptitiously 
obtained  and  communicated  to  the  public,  that 
do  not  allect  the  right  of  the  inventor.  Under 
such  circumstances,  no  presumption  can  arise  in 
favour  of  an  abandonment  of  the  right  to  the 
public  by  the  inventor,  though  an  accjuiescence 
on  his  part  will  lay  the  foundation  ior  such  a 
presumption.  It  is  undoubtedly  just  that  every 
discoverer  should  realize  the  benefits  resulting 
from  his  discovery,  for  the  period  contemplated 
by  law.  But  those  can  only  be  reserved  by  a 
substantial  compliance  with  every  legal  requi- 
site. This  exclusive  right  does  not  rest  alone  on 
his  discovery,  but  also  upon  the  legal  sanctions 
which  have  been  given  to  it,  and  the  forms  of 
law  with  which  it  has  been  clothed.     Ihid. 

188.  No  matter  by  what  means  an  invention 
may  have  been  communicated  to  the  public  be- 
fore a  patent  is  obtained,  any  acquiescence  in 
the  public  use  by  the  inventor  will  be  an  aban- 
donment of  the  right.  If  the  right  were  asserted 
by  him  who  fraudulently  obtained  it.  perhaps  no 
lapse  of  time  could  give  it  validity.  But  the 
public  stand  in  an  entirely  different  relation  to 
the  inventor.  His  right  would  be  secured  by 
giving  public  notice  that  he  was  the  inventor  of 
the  tiling  used,  and  that  he  should  apply  for  a 
patent.     Ibid. 

189.  The  acquiescence  of  an  inventor  in  the 
public  use  of  his  invention,  can  in  no  case  be 
presumed,  where  he  has  no  knowledge  of  such 
use.  But  this  knowledge  may  be  presumed  from 
the  circumstances  of  the  case.  This  will,  in 
general,  be  a  fact  for  a  jury:  and  if  the  inventor 
do  not,  immediately  after  this  notice,  assert  his 
right,  it  is  such  evidence  of  acquiescence  in  the 
public  use,  as  for  ever  afterwards  to  prevent  him 
from  asserting  it.  After  his  right  shall  be  per- 
fected by  a  patent,  no  presumption  arises  against 
it  from  a  subsequent  use  by  the  public.    Ibid. 

190.  A  strict  construction  of  the  act  of  con- 
g;ress,  as  it  regards  the  public  use  of  an  inven- 
tion before  it  is  patented,  is  not  only  required  by 
its  letter  and  spirit,  but  also  by  sound  policy. 
Ihid. 

191.  The  question  of  abandonment  to  the 
public,  does  not  depend  on  the  intention  of  the 
inventor.  Whatever  may  be  the  intention,  if 
he  suffers  his  invention  to  go  into  public  u,se, 
through  any  means  whatsoever,  without  an  im- 
mediate assertion  of  his  right,  he  is  not  entitled 
to  a  patent ;  nor  will  a  patent  obtained  under 
such  circumstances  protect  his  right.     Ibid. 

192.  In  a  bill  in  equity  for  a  perpetual  injunc- 
tion of  the  defendants,  on  account  of  an  asserted 
violation  of  a  patent  right  for  an  invention,  it  is 
a  good  defence,  that  prior  to  the  granting  of  the 
patent,  the  inventor  had  allowed  the  invention 
to  go  into  public  use,  without  objection.  But  it 
should  be  clearly  established  by  proof,  that  such 
public  nse  was  with  the  knowledge  and  consent 
of  the  inventor.  The  mere  use  by  the  inventor 
of  his  invention,  in  trying  e.vperiments,  or  by  his 
neighbours,  with  his  consent,  as  an  act  of  kind- 
ness, for  temporary  and  occasional  purposes 
only,  will  not  destroy  his  right  to  a  patent  thern- 
for.    Wijeth  v.  Stone,  1  Story's  C.  C.  R.  273. 
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3.  Proceedings  and  Pleadings  in  Actions  for 
Violation  of  Patent  Rights. 

193.  In  the  case  of  a  rule  before  the  district 
judae,  to  show  cause  why  a  patent  shall  not  be 
repealed,  a  record  is  to  be  made  of  the  proceed- 
ings antecedent  to  the  rule  to  show  cause  why 
process  should  not  issue  to  repeal  the  patent, 
and  upon  which  the  rule  is  founded.  Ex  parte 
Wood  and  Brundaae,  9  Wheat.  603  ;  5  Coiid.  Rep. 
702. 

194.  Under  the  patent  act  of  February  21st, 
1793.  ch.  156,  if  the  patentee  has  sold  out  a 
moiety  of  his  patent  right,  a  joint  action  lies  by 
himself  and  his  patentee  for  a  violation  of  it. 
Whittemorc  v.  Cutter,  1  Gallis.  C.  C.  R.  429. 

195.  The  proceedings  under  the  tenth  section 
of  the  patent  act,  of  February  21st.  1793,  ch.  156, 
are  in  the  nature  of  a  scire  facias  at  common  law 
to  repeal  a  patent.  Stearns  v.  Barrett,  1  Mason's 
C.  C.  R.  153. 

196.  Upon  a  judgment  rendered  in  the  district 
court,  on  such  a  suit,  error  lies  to  the  circuit 
court.     Ibid. 

197.  The  scire  facias,  in  such  case,  ought  to 
contain  a  direct  allegation  or  suggestion,  that 
the  patent  was  obtained  surreptitiously  or  upon 
false  suggestion,  and  to  call  upon  the  defendant 
for  tliat  cause  only,  to  show  cause  why  the  pa- 
tent shouKl  not  be  repealed.     Ibid. 

198.  On  an  application  for  an  injunction  to 
restrain  the  infringement  of  a  patent  right,  it 
shouid  be  stated  in  the  bill,  or  by  affidavit,  that 
the  complainant  is  the  inventor,  and  the  bill 
must  be  sworn  to:  it  is  not  sufficient  that  this 
fact  was  sworn  to  when  the  patent  was  obtained. 
Sullivan  v.  Redficld  et  al,  Paines'  C.  C.  R.  441. 

199.  To  obtain  the  injunction,  the  case  should 
be  such  as  to  leave  little  if  any  doubt  in  the 
mind  of  the  court,  as  to  the  validity  of  the  pa- 
tent, especially  if  it  rests  upon  the  complain- 
ant's own  showing,  without  any  opposing  testi- 
mony.    Ibid. 

200.  The  act  of  February  15th,  1819,  ch.  430, 
does  not  alter  the  principles  on  which  injunc- 
tions are  issued,  but  merely  extends  the  juris- 
diction of  the  circuit  courts  to  parties  to  whom 
it  did  not  before  extend.     Ibid. 

201.  The  established  rules  which  govern 
courts  of  equity,  on  such  applications  are,  that 
where  there  has  been  an  exclusive  possession 
of  some  duration,  under  the  patent,  an  injunc- 
tion will  be  granted,  without  putting  the  party 
previously  to  establish  the  validity  of  his  patent 
at  law;  but  where  the  patent  is  recent,  and  it 
is  attempted  to  be  shown  that  the  specification 


203.  But  it  is  fatal  on  general  demurrer,  if  the 
declaration  omit  to  aver  that  the  patent  did  is- 
sue ;  it  is  not  sufficient  to  allege  it  was  made  out 
in  due  form,  under  the  seal,  and  in  the  name  of 
the  United  States,  by  which  there  was  granted, 
&c.  The  law  prescribes  that  the  patent  so  made 
out.  shall  be  delivered  to  the  petitioner,  and  that 
no  person  can  receive  it  till  he  has  taken  the 
oath  and  made  the  disclosure  required  in  the 
second  section.     Jbid. 

204.  It  is  necessary  to  aver  the  attestation  of 
the  President,  and  it  is  not  to  be  presumed  from 
the  foregoing  general  allegation.     Ibid. 

205.  The  certificate  of  the  attorney-general, 
forms  no  part  of  the  patent.     Ibid. 

206.  It  is  not  necessary  that  the  declaration 
should  particularly  designate  in  what  the  im- 
provement consists;  it  is  sufficient  that  the 
breach  stated  be  as  broad  as  the  right  set  forth 
in  the  declaration  and  granted  in  the  patent. 
Ibid. 

207.  In  an  actiqn  for  the  violation  of  a  patent, 
where  the  patent  and  specification  are  so  am- 
biguous as  to  leave  it  uncertain  whether  the 
grant  is  for  an  improvement  in  the  making  a  cer- 
tain instrument,  or  in  the  mode  of  using  it,  the 
affidavit  may  be  referred  to,  for  the  purpose  of 
explanation.  Pcttibone  v.  Derringer,  4  Wash. 
C.  C.  R.  215. 

208.  An  action  for  the  violation  of  a  patent 
right,  may  be  sustained  against  a  corporation,  if, 
when  acting  in  that  character,  it  directs  an  act 
to  be  done  which  infringes  the  patent.  Kneass 
v.  The  Schuylkill  Bank,  4  Wash.  C.  C.  R. 
106. 

209.  Upon  a  plea  of  not  guilty,  the  plaintiff 
must  prove,  not  only  that  the  defendant  has 
made  a  machine,  but  that  it  substantially  resem- 
bles that  for  which  the  plaintiff  had  a  patent. 
Dixon  V.  Moyer,  4  Wash.  C.  C.  R.  68. 

210.  In  patent  causes,  the  rule  is  to  grant  an 
injunction  on  filing  of  the  bill,  and  before  a  trial 
at  law  ;  if  the  bill  state  a  clear  right,  and  veri- 
fies it  by  affidavit.  Isaacs  v.  Cooper,  4  Wash.  C. 
C.  R.  259. 

211.  If  it  state  an  exclusive  possession  of  the 
invention,  the  injunction  is  granted  ;  though  the 
court  may  entertain  doubts  as  to  the  validity  of 
the  patent.     Ibid. 

212.  But  if  there  be  glaring  defects  in  the 
patent  or  specification,  it  is  refused.     Ibid. 

213.  Where  the  patent  is  modern,  and  objec- 
tions are  made  to  the  patent  or  specification,  the 
court  will  not  act  till  the  right  is  established  at 
law,  which  the  court  will  order.     Ibid. 

214.  If  the  bill  does  not  set  forth  a  possession 


is  bad,  or  otherwise,  that  the  patent  ought  not    by  the  plaintiff  of  his  invention,  at  any  particu 


to  have  been  granted,  the  court  will  not  take  the 
decision  upon  itself,  but  will  send  the  party  to 
establish  his  patent  at  law.     Ibid. 

202.  In  an  action  for  a  violation  of  a  patent 
right,  the  declaration  need  not  aver  that  the  pre- 
liminary steps  to  obtain  a  patent  were  taken,  be- 
cause if  it  aver  that  the  patent  was  granted  in 
the  form  prescribed  by  law,  the  court,  upon  de- 
murrer, will  presume  that  every  thing  was 
rightly  done  to  obtain  it.  Executors  of  Fulton  v. 
Myers,  4  Wash.  C.  C.  R.  220. 


lar  time,  it  is  defective.     Ibid. 

215.  If  the  answer  denies  that  the  defendant 
uses  the  plaintiff's  invention,  the  injunction  will- 
be  refused.     Ibid. 

216.  In  an  action  for  a  violation  of  a  patent 
right,  it  is  sufficient,  under  the  plea  of  the  gene- 
ral issue,  for  the  defendant  to  give  notice  that 
the  plaintiff  is  not  the  inventor  of  the  machine 
for  which  the  patent  is  obtained,  if  that  consti- 
tutes the  defence;  without  statnig  in  the  notice 
who  was  the  inventor,  or  who  had  previously 
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used  the  machine.     Evans  v.  Kremcr,  Peters'  C. 
C.  R.  215. 

217.  If,  in  such  notice,  the  defendant  speci- 
fies some  persons  who  used  the  machine,  he 
may  prove  the  use  of  it  by  others  not  named  in 
the  notice.     Ibid. 

218.  There  being  no  act  of  congress  confer- 
ring on  the  circuit  court  of  the  Unitetl  States  a 
right  to  take  cognizance,  as  a  court  of  equity,  of 
a  case  under  the  patent  law,  between  citizens 
of  the  same  state,  that  court  cannot  take  cogni- 
zance of  sucli  a  cause.  Livingston  ct  oL  v.  Van 
Itigcn  ct  al.,  4  Hail's  Am.  Law  Journal,  56. 

219.  If  the  declaration  upon  an  assignment  of 
a  patent  riiiht,  omit  to  state  that  the  assignment 
has  been  duly  recortied  in  the  department  of 
state,  the  defect  is  cured  by  a  verdict  for  the 
plaintiff.  Dobson  v.  Campbell,  1  Sumner's  C.  C. 
R.  319. 

220.  Semite,  that  no  previous  notice  or  claim 
of  a  right  to  the  exclusive  use  of  an  invention 
is  necessary  to  enable  a  patentee  to  maintain  an 
action  for  an  alleged  violation  of  his  patent  right. 
Ames  V.  Hoivanl.  1  Sumner's  C.  C.  R.  482. 

221.  Courts  did  not,  perhaps,  at  first,  distin- 
tinguish  clearly  between  a  defence  which  would 
authorize  a  verdict  and  judgment  in  favour  of  a 
defendant,  in  an  action  for  the  violation  of  a  pa- 
tent, leaving  the  plaintiff  free  to  use  his  patent, 
and  to  bring  other  suits  for  its  infringement ;  and 
one  which,  if  successful,  would  require  the  court 
to  enter  a  judgment  not  only  for  the  defendant 
in  the  particular  case,  but  one  which  declares 
the  patent  to  be  void.  This  distinction  is  now 
well  settled.     Grant  v.  Raymond,  6  Peters,  218. 

222.  If  the  part)'  is  content  with  defending 
himself,  he  may  either  plead  specially,  or  plead 
the  general  issue  and  give  the  notice  required 
by  the  sixth  section,  of  any  special  matter  he 
means  to  use  at  the  trial.  If  he  shows  that  the 
patentee  has  failed  in  any  of  those  prerequisites 
on  which  the  authority  to  issue  the  patent  is 
made  to  depend,  his  defence  is  complete.  He 
is  entitled  to  the  verdict  of  the  jury,  and  the 
judgment  of  the  court.  But  if,  not  content  with 
defending  himself,  he  seeks  to  annul  the  patent, 
he  must  proceed  in  precise  conformity  with  the 
sixth  section.  If  he  depends  on  evidence  '-tend- 
ing to  prove  that  the  specification  filed  by  the 
plaintiff  does  not  contain  the  whole  truth  relative 
to  his  discovery,  or  that  it  contains  more  than  is 
necessary  to  produce  the  desired  effect ;"  it  may 
avail  him  so  far  as  respects  himself;  but  will 
not  justify  a  judgment  declaring  the  patent  void, 
unless  '•'  such  concealment  or  addition  shall  fully 
appear  to  have  been  made  for  the  purpose  of  de- 
ceiving the  public;"  which  purpose  must  be 
found  by  the  jury,  to  justify  a  judgment  of  va- 
catur.    Ibid. 

223.  The  defendant  is  permitted  to  proceed 
according  to  the  sixth  section,  but  is  not  pro- 
hibited from  proceeding  in  the  usual  manner,  so 
far  as  respects  his  defence;  except  that  .special 
matter  may  not  be  given  in  evidence  on  the 
general  issue  unaccompanied  by  the  notice 
which  the  sixth  section  requires.  The  sixth 
section  is  not  understood  to  control  the  third. 
The  evidence  of  fraudulent  intent  is  required 


only  in  the  particular  case,  and  for  the  particular 
purpose  stated  in  the  sixth  section.     Ibid. 

224.  A  disclaimer,  to  be  effectual  for  all  in- 
tents anil  purposes,  under  the  act  of  1837,  ch. 
45,  sects.  7  and  9,  must  be  filed  in  the  patent 
olHce  before  the  suit  is  brought.  Unless  it  is 
fileil  before  the  suit,  the  plaintiff  will  not  be  en- 
titled to  recover  costs  in  such  suit,  even  if  he 
should  establish  at  the  trial,  that  a  part  of  the 
invention,  not  disclaimed,  had  been  infringed  by 
the  defendant.  And  where  a  disclaiiner  has 
been  filed,  either  before  or  after  the  suit  is 
brougnt,  the  plaintiff  will  not  be  entitled  to  the 
benefit  thereof,  if  he  has  unreasonably  neglected 
or  delayed  to  enter  the  same  at  the  patent  of- 
fice;  but  an  vmreasonable  neglect  or  delay  will 
constitute  a  good  defence  and  objection  to  the 
suit.     Rccd  y'.  Cutter,  1  Story's  C.  C.  R.  590. 

225.  The  act  of  1836,  ch.  357,  sec.  11,  relat- 
ing to  the  recording  of  assignments  of  patents, 
is  merely  directory,  for  the  protection  of  bona 
fide  purchasers  without  notice,  and  does  not  re- 
quire the  recording  of  an  assignment  within 
three  months,  as  a  prerequisite  to  its  validity. 
Pitts  V.  Whitman,  2  Story's  C.  C.  R.  609. 

226.  It  is  immaterial  whether  an  assignment 
of  a  patent,  offered  in  evidence,  was  recorded 
before  or  after  the  suit  was  brought.     Ibid. 

227.  A  motion  having  been  made  in  arrest  of 
judgment  in  this  case ;  on  the  ground,  that  no 
description  of  the  patent  was  set  forth  in  the  de- 
claration, it  was  held,  that  the  profert  of  the  let- 
ters patent  made  them,  when  produced,  a  part 
of  the  declaration,  and  gave  the  invention  all  the 
requisite  certainty.     Ibid. 

4.  Evidence  in  Actions  for  the  Violation  of  Patent 
Rights. 

228.  Under  the  sixth  section  of  the  patent 
law  of  February  the  21st,  1793,  ch.  156,  the  de- 
fendant pleaded  the  general  issue,  and  gave  no- 
tice that  he  would  prove,  at  the  trial,  that  the 
machine,  for  the  use  of  which,  without  license, 
the  suit  was  brought,  had  been  used  previous  to 
the  alleged  invention  of  the  plaintiff,  at  several 
places  which  were  specified  in  the  notice,  or 
some  of  them,  "and  also  at  sundr)- other  places 
in  Pennsylvania,  Maryland,  and  elsewhere  in  the 
United  States."  The  defendant  having  given 
evidence  as  to  some  of  the  places  specified, 
held,  that  evidence  as  to  other  places,  not  speci- 
fied, was  admissf1!)le  ;  but  that  the  court  pos- 
sesses the  pov\-er,  which  will  be  exercised,  to 
prevent  the  plaintiff  from  being  injured  by  sur- 
prise. Evans  v.  Eaton,  3  Wheat.  454;  4  Cond. 
Rep.  291. 

229.  Testimony,  on  the  part  of  the  plaintiff, 
that  the  persons,  of  whose  prior  use  of  the  ma- 
chine the  defendant  had  given  evidence,  had 
paid  the  plaintiff  for  license  to  use  the  machine, 
since  his  patent,  ought  not  to  be  absolutely  re- 
jected, though  entitled  to  very  little  weight. 
Ibid. 

230.  It  is  no  objection  to  the  competency  of  a 
witness,  in  a  patent  cause,  that  he  is  sued  in 
another  action  for  an  infringement  of  the  same 
patent.  Evans  v.  Hcttich,  7  Wheat.  453;  5  Cond. 
Rep.  317. 
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231.  The  sixth  section  of  the  patent  act  of 
February  21,  1793,  ch.  156,  which  requires  a 
notice  of  the  special  matter  to  be  given  in  evi- 
dence by  the  defendant,  under  the  general  issue, 
does  not  include  all  the  matters  of  defence  of 
which  the  defendant  may  avail  himself;  and 
whe-re  the  question  asked  was,  whether  the  ma- 
chine useti  by  the  defendant  was  like  the  model 
exhibited  in  court  of  the  plaintiff's  patented  ma- 
chine, it  was  held,  that  no  notice  was  necessary 
to  authorize  the  inquiry.     Ibid. 

232.  The  sixth  section  of  the  patent  act  does 
not  enumerate  all  the  defences  of  which  the  de- 
fendant may  legally  avail  himself:  he  may  give 
in  evidence,  that  he  never  did  the  act  attributed 
to  him  ;  that  the  patentee  is  an  alien,  not  enti- 
tled under  the  act;  or  that  he  has  a  license  or 
authority  from  the  patentee.  Whiltemore  v.  Cut- 
ter, 1  Gallis.  C.  C.  R.  476. 

233.  It  is  a  presumption  of  law,  that  where  a 
patent  has  been  obtained,  and  the  specifications 
and  drawings  recorded  in  the  patent  office,  every 
person  who  subsequently  takes  out  a  patent  for 
a  similar  machine,  has  a  knowledge  of  the  pre- 
cedins  patent.  Odiorne  v.  Winklcy,  2  Gallis.  C. 
C.  R.^51. 

234.  In  this  proceeding,  the  defendant's  pos- 
session of  the  patent  is,  so  far,  prima  facie  evi- 
dence of  his  right,  as  that  the  onus  proband!  is 
cast  on  the  plaintiff,  who  is  bound  to  prove  that 
the  patent  was  obtained  surreptitiously,  or  upon 
false  suirgestion.  Slcarncs  v.  Barrett,  1  IMason's 
C.  C.  R."l53. 

235.  If  a  patent  has  been  obtained  by  the 
plaintiff,  upon  the  defendant's  refusal  to  submit 
to  an  arbitration,  according  to  the  ninth  section 
of  the  act  of  February  21,  1793,  ch.  156,  and  the 
defendant  subsequently  obtain  a  patent  for  the 
same  invention,  this  is  not  conclusive  proof  that 
the  latter  was  obtained  surreptitiously,  or  upon 
false  suggestion.     Ibid. 

236.  The  first  inventor,  who  has  put  the  in- 
vention in  practice,  and  only  he,  is  entitled  to  a 
patent.  Every  subsequent  patentee,  although 
an  original  inventor,  may  be  defeated  of  his  pa- 
tent right,  upon  proof  of  such  prior  invention  be- 
ing put  into  use.  Kncass  v.  The  Schuylkill  Bank, 
4  Wash.  C.  C.  R.  106. 

237.  In  an  action  for  the  violation  of  a  patent, 
the  defendants  under  the  general  issue,  without 
notice  of  the  special  matter,  may  give  in  evi- 
dence the  act  of  congress  respecting  patents,  as 
well  as  some  other  matters  than  those  enume- 
rated in  the  si.xth  section ;  such  as  alienage  of 
plaintiff,  and  license  by  him  to  use  the  inven- 
tion. But  he  cannot  give  in  evidence,  that  the 
invention  is  not  new  :  nor  can  that  circumstance, 
however  apparent,  be  judicially  noticed  by  the 
jury.     Ibid. 

238.  Under  the  general  issue,  the  defendant 
cannot  give  evidence  of  any  of  the  grounds  of 
defence  enumerated  in  the  sixth  section,  but  he 
may  make  objections  to  the  validity  of  the  pa- 
tent of  a  different  kind  :  such  as  the  want  of  spe- 
cification or  written  description,  as  required  by 
the  third  section;  or  a  specification  ambiguous 
and  unintelligible,  which  is  the  same  as  no  spe- 
cification.    Ibid. 
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239.  Under  a  notice  that  the  defendant  will 
prove  the  prior  use  of  the  machine  in  the  United 
States,  he  will  not  be  permitted  to  give  evidence 
of  a  prior  use  in  England.  Dixon  v.  Moijer,  4 
Was-h.  C.  C.  R.  68. 

240.  There  is  no  limitation  to  the  period  ia 
which  the  defendant,  under  the  general  issue, 
may  give  in  evidence  that  the  patentee  was  not 
the  original  inventor.  Evans  v.  Eaton,  Peters' 
C.  C.  R.  322. 

241.  Patents  for  lands,  equally  with  patents 
for  inventions,  have,  in  courts  of  justice,  been 
deemed  prima  facie  evidence  that  they  have 
been  regularly  granted,  whenever  they  have 
been  produced  under  the  great  seal  of  the  go- 
vernment, without  any  recitals,  or  proofs  that 
the  prerequisites  of  the  acts  under  which  they 
have  been  issued  have  been  duly  observed.  In 
cases  of  patents,  the  United  States  have  gone  one 
step  further;  and  as  the  patentee  is  required  to 
make  oath  that  he  is  the  true  inventor,  before  he 
can  obtain  a  patent,  the  patent  has  been  deemed 
prima  facie  evidence  that  he  has  made  the  in- 
vention. The  Philadelphia  and  Trenton  Railroad 
Co.  V.  Thompson,  14  Peters,  448. 

542.  To  entitle  a  party  to  examine  a  witness 
in  a  patent  cause,  the  purpose  of  v^hose  testi- 
mony is  to  disprove  the  right  of  the  patentee  to 
the  invention,  by  showing  its  use  by  others  prior 
to  the  patent,  the  provisions  of  the  patent  act  of 
1836,  relative  to  notice,  must  be  strictly  com- 
plied with.     Ibid. 

243.  The  conversations  and  declarations  of  a 
patentee,  merely  affirming  that  at  some  former 
period  he  had  invented  a  machine,  may  well 
be  objected  to.  But  his  conversations  and  de- 
clarations, stating  that  he  had  made  an  inven- 
tion, and  describing  its  details,  and  explaining 
its  operations,  are  properly  deemed  an  assertion 
of  his  right,  at  that  time  as  an  inventor,  to  the 
e.xtent  of  the  facts  and  details  which  he  then 
makes  known,  although  not  of  their  existence  at 
an  anterior  time.  Such  declarations,  coupled 
with  a  description  of  the  nature  and  objects  of 
the  invention,  are  to  be  deemed  apart  of  the  res 
gestai,  and  they  are  legitimate  evidence  that  the 
invention  was  then  known  and  claimed  by  him; 
and  thus  its  origin  may  be  fixed  at  least  as  early 
as  that  period.     Ibid. 

244.  If  the  defendant  use  a  substantial  part 
of  the  invention  patented,  although  with  some 
modifications  of  form  or  apparatus,  that  is  a  vio- 
lation of  the  patent  right.  So,  if  the  patent  be 
of  two  machines,  and  each  is  a  new  invention, 
and  the  defendant  use  only  one  of  the  machines. 
Wyeth  v.  Stone,  1  Story's  C.  C.  R.  73. 

245.  If  the  patentee,  after  obtaining  his  pa- 
tent, dedicates  or  surrenders  it  to  public  use,  or 
acquiesces  for  a  long  period  in  the  public  use 
thereof,  without  objection,  he  is  not  entitled  to 
the  aid  of  a  court  of  equity  to  protect  his  patent ; 
and  such  acquiescence  may  amount  to  complete 
proof  of  a  dedication  or  surrender  thereof  to  the 
public.     Ibid. 

246.  But  to  entitle  the  defendants  to  the  bene- 
fit  of  such  a  defence,  the  facts  must  be  expli- 
citly relied  on  and  put  in  i.ssue  by  their  answers, 
otherwise  the  court  cannot  notice  it.     Ibid. 
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247.  In  an  action  for  an  infiingenneiit  of  a  pa- 
tent riij;ht.  oviilonce  that  the  invention  of  the 
defeiulant  is  better  than  that  of  the  plaintilf,  is 
improper,  exeept  to  show  a  substantial  ditference 
between  the  two  inventions.  Aldcn  v.  Dcwcij,  1 
Story's  C.  C.  R.  330. 

248.  Where  the  defendant  oilered  evidence  to 
show  that  the  invention  was  not  oriiiinated  with 
the  plaintilf.  but  that  the  iniprovemeiu  fur  which 
he  had  taken  out  letters  patent,  had  been  sug- 
pested  to  him.  alilunigh  tlie  precise  mode  of  car- 
lying  it  into  operation  had  not  been  suggested, 
the  court  instructed  the  jury,  that  the  true  ques- 
tion was,  whether  the  improvement  was  sub- 
stantially communicated  to  the  plaintiff,  so  that, 
without  more  inventive  power,  he  could  have 
applied  it  or  not.     Ibid. 

249.  In  considering  the  question  of  the  origi- 
nality of  an  invention,  the  oath  of  the  inventor, 
made  prior  to  the  issue  of  the  letters  patent,  that 
he  was  the  true  and  first  inventor  of  the  improve- 
ment, may  be  opposed  to  the  oath  of  a  witness 
in  the  case,  whose  testimony  is  offered  to  show 
that  the  invention  was  not  original.     Ibid. 

250.  The  decision  of  the  commissioner  of  pa- 
tents is  conclusive  as  to  the  law  and  facts  aris- 
ing under  an  application  for  a  patent,  unless  it 
be  impeached  for  fraud  or  commerce  between 
him  and  the  patentee;  or  unless  his  excess  of 
authority  be  manifest  on  the  face  of  the  jiapers. 
Allen  v.  Blunt,  3  Story's  C.  C.  R.  740. 

251.  The  patent  act  contemplates  two  classes 
of  persons  as  peculiarly  appropriate  witnesses  in 
jiatent  cases,  viz. :  1st.  Practical  mechanics,  to 
determine  the  sufficiency  of  the  specification  as 
to  the  mode  of  constructing,  compounding,  and 
using  the  patent.  2ud.  Scientific  and  theoretic 
mechanics,  to  determine  whether  the  patented 
thing  is  substantially  new  in  its  structure  and 
mode  of  operation,  or  a  mere  change  of  equiva- 
lents: and  the  second  class  is  by  far  the  highest 
and  the  most  important  ot  the  two.     Ibid. 

252.  No  prior  use  of  a  machine  for  which  a 
defective  patent  had  issued,  can  authorize  the 
use  of  the  invention  after  the  emanation  of  a  re- 
newed patent,  under  the  third  section  of  the  "act 
concerning  patents,"  of  the  3d  of  July,  1832. 
The  proviso  in  that  section  seems  susceptible  of 
but  one  construction,  and  that  is,  that  the  patentee 
may  sustain  an  action  for  any  use  or  violation  of 
his  invention,  after  the  grant  of  a  new  patent. 
Slimpson  v.  The  West  Chester  Railroad  Company, 
4  Howard,  402. 

253.  In  granting  a  renewed  patent,  the  officers 
of  the  government  act  under  the  provisions  of 
the  act  of  conaress  of  1836,  and  their  decision 


the  law,  protection  to  the  assignees  of  a  patent. 
Ibid. 

256.  An  assignee,  acting  under  a  legal  assign- 
ment, can  maintain  an  action  for  an  infringement 
of  the  i)atont  within  the  district  assigned  to  him, 
even  against  the  patentee.     Ibid.  67 S>. 

257.  The  commissioners  of  j)atents  can  law- 
fully receive  a  surrender  of  letters  patent,  for  a 
defective  specitication,  and  issue  new  letters  pa- 
tent upon  an  amended  specification,  after  the 
expiration  of  the  term  for  which  the  original 
patent  was  granted,  and  pending  the  existence 
of  an  extended  term  of  seven  years;  such  sur- 
render and  renewal  may  be  made  at  any  time 
during  such  extended  term.     Ibid.  688. 

258.  The  deci.sion  of  the  board  of  commis- 
sioners, who  are  to  determine  upon  the  applica- 
tion for  the  extension  of  a  patent,  under  the 
eighteenth  section  of  the  act  of  1836,  is  not  con- 
clusive on  the  question  of  their  jurisdiction  to 
act  in  a  given  case.     Ibid. 

259.  The  court  has  no  doubt  that  the  assign- 
ment of  an  exclusive  right  to  make  and  use,  and 
to  vend  to  others,  planing  machines,  within  a 
given  territory,  authorizes  the  assignee  to  send 
elsewhere,  out  of  the  said  territory,  the  planks, 
boards,  and  other  materials,  the  product  of  the 
said  machine.  Simp-wn  ct  al.  v.  Wilsony  4  Howard, 
711. 

5.  Surrender  and  Repeal  of  Patents. 

260.  Under  the  tenth  section  of  the  patent  act 
of  February  21st,  1793,  ch.  156,  upon  granting  a 
rule  by  the  judge  of  the  district  court,  upon  the 
patentee,  to  show  cause  why  process  should  not 
issue  to  repeal  the  patent,  the  patent  is  not  re- 
pealed, de  facto,  by  making  the  rule  absolute; 
but  the  process  to  be  awarded,  is  in  the  nature 
of  a  scire  facias  at  common  law,  to  the  patentee, 
to  show  cause  why  the  patent  should  not  be  re- 
pealed, with  costs  of  suit;  and  upon  the  return 
of  such  process,  duly  served,  he  proceeds  to  try 
the  cause  upon  the  pleadings  filed  by  the  parties, 
and  the  issue  joined  thereon.  If  the  issue  be  an 
issue  in  fact,  the  trial  is  to  be  by  a  jury;  if  of 
law,  then  by  the  court.  Ex  parte  Wood  and 
Brunda^e,  9  Wheat.  603;  5  Cond.  Rep.  702. 

261.  In  such  a  case,  a  record  is  to  be  made  of 
the  proceedings  antecedent  to  the  rule  to  show 
cause  why  process  should  not  issue  to  repeal  the 
patent,  and  upon  which  the  rule  is  founded. 
Ibid. 

262.  The  sole  object  of  such  an  arbitration  is, 
to  ascertain  who  is,  prima  facie,  entitled  to  the 
patent ;  but  when  once  obtained,  the  patent  is 
liable  to  be  repealed  or  destroyed,  by  precisely 


must  be  considered  as  prima  facie  evidence  that    the  same  process  as  if  it  had  been  issued  with' 


the  claim  for  a  renewal  was  within  the  statute 
But  this  would  not  be  conclusive  against  fraud 
in  the  surrender  or  renewal,  which  on  the  evi- 
dence would  be  matter  for  the  jury.     Ibid.  404. 

254.  E.xtensions  of  patents  by  executors  or 
administrators  of  the  patentee,  are  authorized  by 
the  act  of  congress  of  1836 ;  but  the  assignee  of 
a  patent  can  derive  no  benefit  from  such  a  re- 
newal.    Wilson  v.  Rosseau,  4  Howard,  678. 

255.  CoiiGfress  had  not  at  all  in  view  in  making 


out  objection.     Stearns  v.  Barrett,  1  Mason's  C. 
C.  R.  153. 

263.  One  who  has  patented  his  invention,  can- 
not take  out  a  new  patent  for  the  same  invention, 
until  the  first  is  surrendered,  repealed,  or  de- 
clared void.  Morris  v.  Huntington,  Fame's  C. 
C.  R.  348. 

264.  The  obstacle  of  an  invalid  patent  may 
be  removed,  by  having  it  declaretl  void  after  a 
verdict  against  it,  or  by  having  a  vacatur  entered 


PATENTS  FOR  USEFUL  INVENTIONS. 


3fi7 


Surrender  and  Repeal  of  Patents. 


ex  parte  in  the  department  of  state,  on  a  sur- 
render of  the  patent.  But  the  provisions  of  the 
sixth  section  of  the  act  do  not  enable  a  patentee 
to  declare  his  own  patent  void  ;  and  a  verdict  in 
a  suit  on  the  second  patent,  in  favour  of  such 
patent,  does  not  avoid  the  first  patent.     Ibid. 

265.  It  seems,  that  on  surrendering  a  patent, 
and  taking  out  a  new  one,  the  latter  should  be 
only  for  the  unexpired  part  of  the  fourteen  years 
since  obtaining  the  first  patent.     Ibid. 

266.  Though  a  patentee  believes  himself  to 
be,  bona  fide,  the  original  inventor  of  the  im- 
provement patented,  yet  the  fact  of  his  not  being 
so,  if  it  does  not  constitute  a  false  suggestion  in 
obtaining  it,  appears  to  be  a  sufficient  ground  for 
repealing  it.  Delano  v.  Scott,  Gilpin's  D.  C.  R. 
500. 

267.  The  holder  of  a  defective  patent  may 
surrender  it  to  the  department  of  state,  and  ob- 
tain a  new  one,  which  shall  have  relation  to  the 
emanation  of  the  first.  Shaw  v.  Cooper,  8  Pe- 
ters, 292. 

268.  A  second  patent  granted  on  the  surrender 
of  a  prior  one,  being  a  continuation  of  the  first, 
the  rights  of  a  patentee  must  be  ascertained  by 
the  law  under  which  the  original  application  was 
made.     Ibid. 

269.  Action  for  damages,  for  the  infringement 
of  a  patent  right  granted  to  the  plaintiff  in  1825. 
The  patent  recited  that  a  former  patent  had  been 
granted  in  1821  to  the  same  person,  for  the  same 
improvement,  "  which  had  been  cancelled,  owing 
to  the  defective  specification  on  which  the  same 
had  been  granted."  The  exclusive  privilege 
given  by  the  patent,  on  which  the  suit  was 
brought,  was  to  continue  fourt-^en  years  from  the 
day  the  original,  or  first  patent  was  granted.  On 
the  trial,  it  was  objected  that  the  secretary  of 
state  had  no  power  by  law  to  accept  a  surrender 
of  and  cancel  the  first  patent,  or  to  inquire  into 
and  decide  upon  the  causes  for  so  doing;  or  to 
grant  the  second  patent  for  the  same  invention, 
with  an  amended  specification,  for  the  unexpired 
term  of  fourteen  years  from  the  date  of  the  first 
patent.  The  circuit  court  of  New  York  decided, 
in  conformity  with  its  former  decisions,  that  such 
surrender  might  be  made,  when  the  defect  arose 
from  inadvertence  or  mistake,  and  without  any 
fraud  or  misconduct  on  the  part  of  the  patentee  ; 
and  that  the  secretary  of  state  had  authority  to 
accept  such  surrender,  and  cancel  the  record  of 
the  patent,  and  issue  a  new  patent  for  the  unex- 
pired part  of  the  fourteen  years  granted  by  the 
first  patent.  By  the  supreme  court : — It  will  not 
be  pretended  that  this  question  is  free  from  dif- 
ficulty; but  the  executive  department,  it  is  un- 
derstood, have  acted  on  the  construction  of  the 
patent  law  adopted  by  the  circuit  court  of  New 
York,  and  have  considered  it  settled.  The  court 
IS  not  willing  to  disregard  a  settled  practice,  in  a 
case  where  we  are  not  satisfied  it  is  contrary  to 
law,  and  where  we  are  satisfied  it  is  required  by 
justice  and  good  faith.  To  promote  the  progress 
of  the  useful  arts  is  the  interest  and  policy  of 
every  government.  It  entered  into  the  views  of 
the  i'ramers  of  the  constitution  of  the  United 
States;  and  the  power  "to  promote  the  progress 
of  science  and  the  useful  arts,  by  securing,  for 


limited  times,  to  authors  and  inventors,  the  ex- 
clusive right  to  their  writings  and  discoveries," 
is  among  the  powers  given  to  congress  expressly. 
It  is  the  reward  stipulated  to  be  derived  by  the 
public,  for  the  exertions  of  individuals,  and  is 
intended  as  a  stimulus  to  those  exertions.  The 
laws  which  have  been  passed  for  this  purpose, 
ought  to  be  construed  in  the  spirit  in  which  they 
have  been  made;  and  to  execute  the  contract 
fairly  on  the  part  of  the  United  States,  where  the 
full  benefit  has  been  received ;  if  this  can  be 
done  without  transcending  the  intentions  of  the 
statute,  or  countenancing  acts  which  may  be 
fraudulent,  or  may  prove  injurious.  Grant  v. 
Raymond,  6  Peters,  218. 

270.  The  great  object  and  intention  of  the  act, 
is  to  secure  to  the  public  the  advantages  to  be 
derived  from  the  discoveries  of  individuals  :  and 
the  means  it  employs,  are  the  compensation 
made  to  those  individuals  for  the  time  and  labour 
devoted  to  those  discoveries,  by  the  exclusive 
right  to  make  up  and  sell  the  things  discovered 
for  a  limited  time.  That  which  gives  complete 
effect  to  this  object  and  intention,  by  employing 
the  same  means  for  the  correction  of  inad- 
vertent error,  which  are  directed  in  the  first  in- 
stance, cannot  be  a  departure  from  the  spirit  and 
character  of  the  act.      Ibid. 

271.  Query,  What  would  be  the  effect  of  a 
second  patent  issued  after  an  innocent  mistake 
in  the  specification,  on  those  who,  skilled  in  the 
art  for  which  it  was  granted,  perceiving  the 
variance  between  the  specifications  and  the  ma- 
chine, had  constructed,  sold,  and  used  the 
machine.  This  question  is  not  before  the  coint, 
and  is  not  involved  in  the  opinion  given  in  the 
case.  The  defence,  when  true  in  fact,  may  be 
sufficient  in  law,  notwithstanding  the  validity  of 
the  new  patent.     Ibid. 

272.  The  defendant  in  the  circuit  court,  in  his 
plea,  assigned  the  particular  defect  supposed  to 
exist  in  the  specification,  and  then  proceeded  to 
answer,  in  the  very  words  of  the  act,  that  it 
does  not  contain  a  written  description  of  the 
plaintiff's  invention  and  improvement,  and  man- 
ner of  using  it,  in  such  full,  clear,  and  exact 
terms,  as  to  distinguish  the  same  from  all  other 
things  before  known,  so  as  to  enable  any  person 
skilled  in  the  art  to  make  and  use  the  same. 
The  plea  alleged,  in  the  words  of  the  act,  that 
the  prerequisites  to  issuing  a  patent  had  not 
been  complied  with.  The  plaintiffs  denied  the 
facts  alleged  in  the  plea,  and  on  this  issue  was 
joined.  At  the  trial,  the  counsel  for  the  defend- 
ants, after  the  evidence  was  closed,  asked  the 
court  to  instruct  the  jury,  that  if  they  should  be 
of  opinion  that  the  defendants  had  maintained 
and  proved  the  facts  alleged  in  their  pleas,  they 
must  find  for  the  defendants.  The  court  re- 
fused this  instruction,  and  instructed  the  jury 
that  the  patent  would  not  be  void  on  this 
ground,  unless  such  defective  or  imperfect  spe- 
cification or  description  arose  from  design,  or  for 
the  purpose  of  deceiving  the  public.  By  the 
supreme  court:— The  instruction  was  erroneous, 
and  the  judgment  of  the  circuit  court  ought  to 
be  reversed.     Ibid.  . 

273.  Courts  did  not,  perhaps,  at  first,  distm- 
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guish  clearly  between  a  defence  which  would 
authorize  a  verdict  and  jud^tvient  in  favour  of  a 
defendant,  in  an  action  for  the  violation  of  a 
patent,  leaving::  the  plaintillfree  to  use  his  patent, 
and  to  brin^'  other  suits  for  its  infriniremeni,  and 
one  which,  if  successful,  would  require  the  court 
to  enter  a  judgment  not  only  for  the  defemlant 
in  the  particular  case,  but  one  which  declares 
the  patent  to  be  void.  This  distinction  is  now 
well  settled.     Ibid. 

274.  If  the  party  is  content  with  defending 
himself,  he  may  either  plead  specially,  or  plead 
the  general  issue  and  give  the  notice  required  by 
the  sixth  section,  of  any  special  matter  he  means 
to  use  at  the  trial.  If  he  shows  that  the  patentee 
has  failed  in  any  of  those  prerequisites  on  which 
the  authority  to  issue  the  patent  is  made  to  de- 
pend, his  defence  is  complete.  He  is  entitled  to 
the  venlict  of  the  jury  and  the  judgment  of  the 
court.  But  if,  not  content  with  defending  him- 
self, he  seeks  to  annul  the  patent,  he  must  pro- 
ceed in  precise  conformity  with  the  si.vth  section. 
If  he  depends  on  evidence  '■'  tending  to  prove 
tliat  the  specilication  filed  by  the  plaintiff  does 
not  contain  the  whole  truth  relative  to  his  disco- 
very, or  that  it  contains  more  than  is  necessary 
to  produce  the  desired  effect,''  it  may  avail  him 
so  far  as  respects  himself,  but  will  not  justify  a 
judgment  declaring  the  patent  void ;  unless 
'•such  concealment  or  addition  shall  fully  ap- 
pear to  have  been  made  for  the  purpose  of  de- 
ceiving the  public;"  which  purpose  must  be 
found  by  the  jury,  to  justify  a  judgment  of  va- 
catur.    Ibid. 

275.  The  defendant  is  permitted  to  proceed 
according  to  the  sixth  section,  but  is  not  prohi- 
biteil  trom  proceeding  in  the  usual  manner,  so 
far  as  respects  his  defence  ;  except  that  special 
matter  may  not  be  given  in  evidence  on  the  ge- 
neral issue,  unaccompanied  by  the  notice  which 
the  sixth  section  requires.  The  sixth  section  is 
not  understood  to  control  the  third.  The  evi- 
dence of  fraudulent  intent  is  required  only  in  the 
particular  case,  and  for  the  particular  purpose 
stated  in  the  sixth  section.     Ibid. 

276.  On  the  26th  September,  1835,  a  second 
patent  was  granted,  the  original  patent,  granted 
in  1831.  having  been  surrendered  and  cancelled 
on  account  of  a  defective  specification ;  the 
second  patent  was  in  the  precise  form  of  the 
original,  except  the  recital  of  the  fact,  that  the 
former  patent  was  cancelled  on  account  of  a  de- 
fective specification,  and  the  statement  of  the 
time  the  second  patent  was  to  begin  to  run.  It 
was  objected  that  the  second  patent  should  not 
be  admitted  in  evidence  on  the  trial  of  the  case, 
because  it  did  not  contain  any  recitals  that  the 
prerequisites  of  the  act  of  Congress  of  1836, 
authorizing  the  renewals  of  patents,  had  been 
complied  with.  Held,  that  this  objection  can- 
not, in  point  of  law.  be  maintained.  The  patent 
was  granted  under  the  great  seal  of  the  United 
State.",  and  is  signed  by  the  President,  and  coun- 
tersigned by  the  Secretary  of  State.  It  is  a  pre- 
sumption of  law,  that  all  public  officer.s,  and 
especially  such  high  functionaries,  perform  their 

.roper  official  duties,  until  the  contrary  is  proved,    provides  for  the  recording  of  three  ki/-ds  of  as- 
VVhere  an  act  is  to  be  done,  or  patent  granted  |  signments,  and  of  no  others:  first,  an  a.'^Mgnment 


upon  evidence  and  proofs  to  be  laid  before  a 
public  ollicer,  upon  which  he  is  to  decide  the 
iact  that  he  has  done  the  act,  in  granting  the 
patent,  is  prima  facie  evidence  that  the  proofs 
have  been  regularly  made,  and  were  salistactory. 
No  other  tribunal  is  at  liberty  to  re-examine  or 
controvert  the  sufficiency  of  such  proofs,  when 
the  law  has  made  the  olficerthe  proper  judge  ot 
their  suliiciency  and  competency.  The  Vhila- 
dclpliiii  n)id  Trenton  Railroad  Company  v.  Stinip- 
son,  14  Teter.s,  448. 

277.  The  patent  act  of  1836,  ch.  357,  sec.  13, 
and  the  act  of  1837,  ch.  45,  sec.  8,  authorizing 
the  reissue  of  a  patent,  because  of  a  defective  ot 
redundant  specification  or  description,  witho\il 
fraud,  or  for  the  purpose  of  adding  thereto  an 
improvement,  do  not  require  the  patentee  to 
claim,  in  his  renewed  patent,  all  things  which 
were  claimed  in  his  original  patent,  but  gives 
him  the  privilege  of  letaining  whatever  he  deems 
proper.  Carver  v.  Braintrce  Manufacluring  Com- 
pany,  2  Story's  C.  C.  R.  432. 

278.  Where  the  original  patent  was  for  ''a 
new  and  useful  improvement  in  the  ribs  of  saw- 
gins  for  ginning  cotton,"  and  the  renewed  patent 
was  for  "a  new  and  useful  invention  in  the 
manner  of  forming  the  ribs  of  saw-gins  for  gin- 
ning cotton,"  and  in  the  renewed  patent  was 
claimed,  in  addition  to  the  thickness  of  the  rib, 
the  sloping  up  of  it  so  as  to  leave  no  shoulder :  i't 
was  held,  that  the  claim  in  the  renewed  patent 
was  not  for  two  distinct  improvements,  but  for 
additional  parts  of  the  same  improvement,  and 
that  the  same  thing  was  patented  in  both  patents. 
Ibid. 

279.  Patents  are  to  be  interpreted  by  a  con- 
sideration of  the  whole  instrument,  and  it  is  to 
be  thereby  determined  what  thing  is  intended 
to  be  patented.     Ibid. 

280.  A  patentee  of  friction  matches,  by  a  deed 
under  seal,  undertook  as  follows:  '-to  grant, 
bargain,  sell,  convey,  assign,  and  transfer  to  B., 
his  executors,  administrators,  and  assigns,  the 
right  and  privilege,  hereinafter  mentioned,  of 
making,  using,  and  selling  the  friction  matches" 
patented,  and  to  have  and  to  hold  ''the  right 
and  privilege  of  manufacturing  the  said  matches, 
and  to  employ  in  and  about  the  same  six  per- 
sons, and  no  more,  and  to  vend  the  said  matches 
in  any  part  of  the  United  States."  It  was  held, 
that  this  was  a  license  or  authority  from  the 
patentee,  and  need  not  be  recorded  in  the 
patent  office,  under  the  patent  act  of  1836.  ch. 
357,  sec.  11.  Brooks  v.  Byam,  2  Story's  C.  C.  R. 
525. 

281.  A  license  need  not  be  recorded  in  the 
patent  office,  unless  there  be  some  positive  pro- 
vision of  the  patent  act,  which  rentiers  it  an  in- 
dispensable prerequisite  to  its  validity.     Ibid. 

282.  The  recording  within  three  months,  ac- 
cording to  the  statute,  is  merely  directory;  and 
any  subsequent  recording  of  an  assignment  will 
be  sufficient  to  pass  the  title  to  the  assignee, 
except  as  to  intermediate  bona  fiiie  piuchasers, 
without  notice.     Ibid. 

283.  The  patent  act  of  1826,  ch.  35",  sec_.  II, 
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of  the  whole  patent;  secondly,  an  assignment 
of  any  uiRlivided  part  thereof;  and  thirdly,  a 
f^rant  or  conveyance  of  the  exclusive  right  under 
the  patent,  within  any  specified  part  of  the 
United  States.     Ibid. 

284.  It  was  held,  that  the  right  granted  by 
the  above  deed  was  a  license  or  authority,  coupled 
with  an  interest  in  the  execution,  to  the  grantee 
and  si.v  persons  to  be  employed  by  him  in 
making  matches;  that  the  right  was  an  entirety, 
incapable  of  being  apportioned  or  divided  among 
different  persons;  that  therefore,  an  assignment 
by  B.,  of  a  right  to  make  as  many  matches  as 
one  person  could  roll  up,  was  void.     Ibid. 

285.  Query,  if  the  license  is  not  such  a  per- 
sonal privilege,  that  the  entirety  cannot  be  as- 
signed, notwithstanding  it  was  given  to  B.  and 
his  assigns.     Ibid. 

286.  An  injunction  granted  on  an  original  bill, 
before  the  surrender  of  a  patent,  cannot  be  main- 
tained upon  the  new  patent,  unless  a  supple- 
mentary bill  be  filed,  founded  thereon.  fVood- 
worth  v.  Stone,  3  Story's  C.  C.  R.  749. 

287.  A  patentee  cannot,  by  a  surrender  of  his 
patent,  affect  the  rights  of  third  persons,  to 
whom  he  has  previously  assigned  his  interest  in 
the  whole  or  a  part  of  the  patent,  unless  the 
assignees  consent  to  the  surrender.     Ibid. 

288.  To  support  an  action  at  law  for  the  breach 
of  a  patent,  it  is  indispensable  to  prove  a  breach 
before  the  action  is  brought ;  but,  if  the  patent- 
right  be  atimitted  or  established,  a  bill  in  equity 
quia  timet  will  lie  for  an  injunction,  upon  well- 
grounded  proof  of  any  apprehended  intention  of 
the  defenilant  to  violate  it.     Ibid. 

289.  The  decision  of  the  commissioner  of 
patents  in  respect  to  accepting  a  surrender  of  an 
old  patent,  and  granting  a  new  one,  is  not  re-ex- 
aminable  elsewhere,  unless  it  appear  on  the 
face  of  the  patent,  that  he  has  exceeded  his  au- 
thority.    Ibid. 

290.  The  extension  of 
granted  to  an  administrator 
3  Story's  C.  C.  R.  122. 


a   patent    may   be 
Washburn  v.  Gould, 
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1.  Patents  for  Lands  under  the  United  States. 

1.  Where  a  patent  has  not  been  issued  for  a 
part  of  the  public  lands,  a  state  has  no  power  to 
declare  any  title,  less  than  a  patent,  valid  against 
a  claim  of  the  United  States  to  the  land  ;  or 
against  a  title  held  under  a  patent  granted  by 
the  United  States.  Wilcox  v.  Jackson,  13  Peters, 
498. 

2.  Whenever  the  question  in  any  court,  state 
or  federal,  is  whether  the  title  to  property  which 
had  belonged  to  the  United  States  has  passed  1 


that  question  must  be  resolved  by  the  laws  of 
the  United  States.  But  whenever  the  property 
has  passed,  according  to  those  laws,  then  the 
property,  like  all  other  in  the  state,  is  subject  to 
state  legislation ;  so  far  as  that  legislation  is  con- 
sistent with  the  admission  that  the  title  passed 
and  vested  according  to  the  laws  of  the  United 
States.     Ibid. 

3.  The  plaintiff  in  error  had  exhibited,  in  an 
action  instituted  against  him  in  the  circuit  court 
of  Missouri,  evidence  conducing  to  prove  that  a 
patent  from  the  United  States,  under  which  the 
plaintiff  in  the  ejectment  claimed  the  land,  had 
been  improperly  granted  by  the  government  of 
the  United  States,  and  that  the  title  to  the  land 
was  in  him  :  Held,  that  in  an  action  at  law  the 
patent  from  the  United  Stales,  for  part  of  the 
public  lands,  is  conclusive.  If  those  who  claim 
to  hold  the  land  against  the  patent,  can  show 
that  it  issued  by  mistake,  then  the  equity  side 
of  the  circuit  court  is  the  proper  forum  ;  and  a 
bill  the  proper  remedy  to  investigate  the  equities 
of  the  parties.  Bagwell  v.  Broderick,  13  Peters, 
436. 

4.  Congress  has  the  sole  power  to  declare  the 
dignity  and  effect  of  titles  emanating  from  the 
United  States;  and  the  whole  legislation  of  the 
government  in  reference  to  the  public  lands,  de- 
clares the  patent  to  be  the  superior  and  conclu- 
sive evidence  of  legal  title.  Until  it  issues,  the 
fee  is  in  the  government;  which,  by  the  patent, 
passes  to  the  grantee,  and  he  is  entitled  to  re- 
cover the  possession  in  ejectment.     Ibid. 

5.  When  the  title  to  the  public  land  has  pa.ssed 
out  of  the  United  States,  by  conflicting  patents, 
there  can  be  no  objection  to  the  practice  adopted 
by  the  courts  of  a  state,  to  give  effect  to  the  bet- 
ter right  in  any  form  of  remedy  the  legislature 
or  courts  of  the  state  may  prescribe.     Ibid. 

6.  No  doubt  is  entertained  of  the  power  of 
the  states  to  pass  laws  authorizing  purchasers 
of  lands  from  the  United  States  to  prosecute  ac- 
tions of  ejectment,  upon  certificates  of  purchase, 
ao-ainst  trespassers  on  the  lands  purchased  :  but 
it^is  denied  that  the  states  have  any  power  to 
declare  certificates  of  purchase  of  equal  dignity 
with  a  patent.  Congress  alone  can  give  them 
such  effect.     Ibid. 

2.  Patents  for  Lands  in  Kentucky. 

7.  The  patent  relates  to  the  inception  of  title : 
and  therefore,  in  a  court  of  equity,  the  person 
who  has  first  appropriated  the  land  has  the  best 
title ;  unless  his  equity  is  impaired  by  the  cir- 
cumstances of  the  case.  Taylor  et  al.  v.  Brown, 
5  Cranch,  234 ;  2  Cond.  Rep.  235. 

8.  The  locator  of  a  warrant  undertakes  him- 
self to  find  waste  and  unappropriated  land;  and 
his  patent  issues  upon  his  own  information  to 
the  government,  and  at  his  own  risk.  He  can- 
not be  considered  as  a  purchaser  without  notice. 
Ibid. 

9.  Where  a  patent  was  issued  for  a  large  tract 
of  land,  and  by  subsequent  conveyances  the  pa- 
tentee sold  small  parts  of  the  said  land  within 
the  bounds  of  the  original  survey;  it  has  been 
decided  by  the  courts  of  Kentucky,  that  the 
party  offering  in  evidence  a  conveyance  of  the 
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large  boily  helii  under  the  patent,  containing  ex- 
ceptions cit"  llie  parts  tlisposeti  of,  is  bouiul,  in  an 
action  of  ejet-lment,  to  show  that  the  trespass 
proved  is  without  the  limits  of  the  land  sold  or 
excepted.  Hawkins  v.  Barney's  Lessee,  5  Peters, 
457. 

10.  A  patent  was  issued  by  the  governor  of 
Kentucky  for  a  tract  of  land  containing  eighteen 
hundred  and  fifty  acres  by  survey,  &c.  describ- 
ing the  boundaries.  The  patent  describes  the 
exterior  lines  of  the  whole  tract,  after  which  the 
following  words  are  used,  •'•including  within  the 
said  bounds  live  huudreit  and  twenty-two  acres 
entered  for  John  Preston,  four  hundred  and 
twenty-five  acres  for  William  Garrard :  both 
claims  have  been  excluded  in  the  calculation  of 
the  plot  with  its  appurtenances,  &c."'  Patents 
of  this  description  are  not  unfrequent  in  Ken- 
tucky. They  have  always  been  held  valiii  .«o 
far  as  respected  the  land  not  excluded,  but  to 
pass  no  legal  title  to  the  land  excluded  from  the 
grant.  The  words  manifest  an  intent  to  except 
the  lands  of  Preston  and  Garrard  from  the  patent. 
The  government  tiid  not  mean  to  convey  to  the 
patentee  lands  belonging  to-  others,  by  a  grant 
which  recognises  the  title  of  these  others.  If 
the  supreme  court  entertained  any  doubt  on  this 
subject,  those  doubts  would  be  removed  by  the 
construction  which  it  is  understood  has  been  put 
on  this  patent  by  the  court  of  the  slate  of  Ken- 
tucky. Lessee  of  Scott  et  al.  v.  Ratliffe  ct  al.,  5 
Peters,  81. 

11.  The  defendants  claimed  under  a  patent 
issued  by  the  governor  of  Kentucky  on  the  3d  of 
January,  1814,  to  John  Grayham,  and  two  deeds 
from  him,  one  to  Silas  Ratliffe,  one  of  the  de- 
fendants, dated  in  August,  1814,  for  one  hundred 
acres,  the  other  to  Thomas  Owings,  another  de- 
fendant, for  four  hundred  acres,  dated  25th 
March,  1816;  and  gave  evidence  conducing  to 
prove  that  they  and  those  under  whom  they 
claimed,  had  a  continued  possession  by  actual 
settlement  more  than  seven  years  next  before 
the  bringing  of  this  suit.  The  court  instructed 
the  jury,  that  if  they  believed  from  the  evidence 
that  the  defendants'  possession  had  been  for 
more  than  seven  years  before  the  bringing  of 
the  suit,  that  the  act,  commonly  called  the  seven 
years'  limitation  act  of  Kentucky,  passed  in 
1809,  was  a  bar  to  the  plaintiffs'  recovery  ;  un- 
less they  found  that  the  daughter  of  the  patentee, 
holding  under  a  patent  from  the  state  of  Virginia, 
was  a  feme  covert  when  her  father,  the  patentee, 
died  ;  or  was  so  at  the  time  the  defendants  ac- 
quired their  titles  by  contract  or  deed  from  John 
Grayham,  the  patentee,  under  the  governor  of 
Kentucky.  The  words,  '-at  the  time  the  de- 
fendants acquired  their  title  by  contract  or  deed 
from  the  patentee,  John  Grayham,"  can  apply 
to  those  defendants  only  who  did  so  acquire  their 
title.  The  court  cannot  say  this  instruction  was 
erroneous.     Ibid. 

12.  The  legislature  of  Kentucky  passed  an 
act  by  which  a  defective  entry  on  land  was 
made  perfect.  The  agent  of  the  holder  of  the 
defective  title,  after  having  become  acquainted 
with  its  defect  during  his  agency,  took  out  a 
patent  for  the  land  in  his  own  name.     The  court 


held,  that  the  patent  was  void  against  the  act 
of  the  legislature  ;  and  the  holder  of  the  patent 
was  decreed  toconvev  his  legid  title  to  the  claim- 
ants under  the  law  of  Kentucky.  Ringo  v.  Binns, 
10  Peters,  269. 

13.  Where  in  Kentucky  a  patent  has  issued 
for  lands  which  are  vacant  and  unappropriated, 
the  patentee  acipiires  on  the  issuing  of  the  patent 
a  constructive  possession  of  all  the  vacant  and 
unoccupied  lands  included  within  the  lines  of 
tile  patent.  Barr  v.  Gralz,  4  Wheat.  213;  4 
Cond.  Rep.  426. 

14.  In  Kentucky  the  courts  of  law  will  not 
look  beyond  the  patent,  but  courts  of  equity 
will:  anil  will  give  validity  to  the  eUler  entry 
against  an  eliler  patent.  Fmley  v.  iniliams  et 
al.,  9  Cranch,  164;  3  Cond.  Rep.  331. 

3.  Patents  for  Lands  in  Ohio. 

15.  The  rule  which  prevails  in  Kentucky  and 
Ohio,  as  to  land  titles,  is,  that,  at  law,  the  patent 
is  the  foundation  of  title,  and  neither  party  can 
bring  his  entry  before  the  court:  but  a  junior 
patentee,  claiming  under  an  elder  entry,  may, 
in  chancery,  support  his  equitable  title.  M'Ar- 
thur  V.  Browdcr,  4  Wheat.  488 ;  4  Cond.  Rep. 
517. 

16.  The  patent  is.sued  on  a  military  warrant 
under  the  law  of  Virginia,  is  prima  facie  evidence 
that  every  prerequisite  of  the  law  was  complied 
with.  Boiddin  and  Wife  v.  Massie,  7  Wheat. 
122;  5  Cond.  Rep.  252. 

17.  The  loss  of  a  paper  must  be  established 
before  its  contents  can  be  proved  :  but  where 
the  patent  issues  upon  an  assignment  of  the  war- 
rant, and  the  legal  title  is  thus  consummated,  the 
assignment  itself  being  no  longer  a  paper  essen- 
tial to  that  title,  the  same  degree  of  proof  of  its 
existence  caimot  be  required  as  if  it  were  relied 
on  as  composiiifT  part  of  the  title.  Clarke  v. 
Graham.  6  Wheat.  577;  5  Cond.  Rep.  192. 

18.  Where  there  is  a  strong  degree  of  pro- 
bability that  the  assignment  has  been  lost  or 
destroyed  ihroush  accident,  its  non-production, 
by  the  party  claiming  under  it,  ought  not  to  ope- 
rate against  him,  so  as  to  defeat  his  legal  title. 
Ibid. 

19.  The  original  law  of  Virginia,  which  autho- 
rizes the  assignment  of  warrants,  did  not  require 
that  it  should  be  made  by  endorsement,  or  by  an 
instrument  annexed  to  the  warrant.     Ibid. 

20.  A  patent  is  a  title  from  its  date,  and  con- 
clusive against  all  those  whose  rights  did  not 
commence  previous  to  its  emanation.  Hoof- 
jjag/e  V.  Anderson,  7  Wheat.  212:  5  Cond.  Rep. 
271. 

21.  The  plaintiff  claimed  the  land  in  contro- 
versy, which  was  situated  in  the  Virginia  military 
district  in  the  state  of  Ohio,  under  a  patent  from 
the  United  State.*,  dated  1st  November.  1824, 
founded  on  an  entry  and  survey  executed  in  that 
year.  The  defendants  offered  in  evidence  a 
patent  issued  by  the  state  of  Virginia,  in  March, 

'  1789,  to  Richard  C.  Anderson,  for  the  same  land, 

I  which  was  rejected  by  the  court :  and  they  irave 

in   evidence  an  entry  and   survey  of  the  land 

made  in  January,  1783,  and  recorded  on  the  7th 

{  of  April  in  the  same  year,  which  proved  posses- 
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sion  for  upwards  of  thirty  years.  The  warrant 
under  which  the  defendant's  survey  was  made, 
stated  that  the  services  for  which  it.  issued  were 
performed  in  the  Virginia  state  line,  and  not  on 
the  continental  establishment.  On  the  1st  of 
IMarch,  1786,  Virginia  conveyed  to  the  United 
States  the  territory  north-west  of  the  river  Ohio, 
with  the  reservation  of  such  a  portion  of  the 
territory  ceded  between  the  rivers  Sciota  and 
Little  Miami,  as  might  be  required  to  make  up 
deficiencies  of  land  on  the  south  side  of  the  Ohio, 
called  the  Green  river  lands,  reserved  for  the 
Virginia  troops  on  continental  establishment. 
The  holders  of  Virginia  warrants  had  no  right  to 
locale  them  in  the  reservation  until  the  good  land 
on  the  south  side  of  the  Ohio  was  exhausted, 
and  it  was  deemed  necessary  that  Virginia  should 
give  notice  to  the  general  government  when  the 
Green  river  lands  were  exhausted,  which  would 
give  a  right  to  the  holders  of  warrants  to  locate 
them  in  the  district  north  of  the  Ohio.  Lands 
could  be  entered  in  this  district  only  by  virtue 
of  warrants  issued  by  Virginia  to  persons  who 
had  served  three  j-ears  in  the  Virginia  line  on 
the  continental  establishment.  Lindsey  et  al.  v. 
Miller,  6  Peter.s,  666. 

22.  In  INlay,  1800,  congress  authorized  patents 
to  issue  on  surveys  made  under  Virginia  war- 
rants issued  for  services  on  the  continental  es- 
tablishment :  warrants  issued  by  Virginia  for 
services  in  her  state  line,  gave  no  right  to  the 
holder  to  make  an  entry  in  the  reserved  district. 
Ibid. 

4.  Patents  for  Lands  in  Pennsylvania. 

23.  A  patent  for  land  lying  in  the  new  pur- 
chase of  Pennsylvania,  is  evidence  that  all  the 
previous  steps  leading  to  it  have  been  regularly 
pursued,  unless  the  contrary  is  proved  by  the 
person  who  impeaches  the  validity  of  it.  Lessee 
of  Brown  v.  Galloway,  Peters'  C.  C.  R.  291. 

24.  The  defendant,  at  the  time  he  purchased 
and  received  a  conveyance  of  the  land  in  dispute 
from  the  tenant  in  tail,  the  ancestor  of  the  plain- 
tiff, had  a  regular  survey  under  a  warrant  for  the 
sarne  land,  which  survey  had  been  returned  by 
the  surveyor-general  to  the  council  of  the  pro- 
prietors, and  was  by  them  accepted  and  ordered 
to  be  recorded,  and  was  so.  Having  both  these 
titles,  the  defendant  entered  m  1753,  and  has 
ever  since  retained  the  possession.  The  tenant 
in  tail  died  in  1775,  leaving  a  son,  the  father  of 
the  plaintiff,  who  died  in  1776.  This  suit  was 
brought  about  1815.  Held,  that  this  action  is 
barred  by  si.xty  years'  possession  under  the  first, 
and  by  thirty  under  the  second,  of  the  act  of 
limitations  of  the  5th  June,  1787.  4  Wash.  C. 
C.  R.  609. 

5.  Patents  for  Lands  in  Tennessee  and  North 
Carolina. 

25.  Li  a  patent,  the  obliteration  of  the  consi- 
deration does  not  make  void  the  grant.  Polkas 
Lessee  v.  Wendal,  9  Cranch,  87)  3  Cond.  Rep. 
286. 

26.  In  Tennessee,  the  younger  patent  on  the 
elder  entry  prevails  over  the  elder  patent  on  the 


younger  entry.  A  patent  justifies  a  presumption 
that  all  the  previous  requisites  of  the  law  have 
been  complied  with.     Ibid. 

27.  A  patent  is  void  at  law  if  the  state  had  no 
title,  or  if  the  officer  who  issued  the  patent  had 
no  authority  to  do  so.  In  North  Carolina,  the 
want  of  an  entry  annuls  a  patent.     Ibid. 

28.  After  the  cession  of  land  by  North  Caro- 
lina to  the  United  States,  the  former  had  no  right 
to  grant  those  lands  to  any  other  grantee  who 
had  not  an  incipient  title  before  the  cession.  The 
question,  whether  such  incipient  title  existed,  is 
therefore  open  at  law.     Ibid. 

29.  If  there  is  nothing  in  a  patent  to  control 
the  call  for  course  and  distance,  the  land  must 
be  bounded  by  the  courses  and  distances  of  the 
patent,  according  to  the  magnetic  meridian. 
Course  and  distance  must  yield  to  a  call  for 
natural  objects.  M'lver^s  Lessee  v.  Walker  et 
al.,  9  Cranch,  173  ;  3  Cond.  Rep.  338. 

30.  The  following  description,  in  a  patent,  of 
the  land  granted,  is  not  void  for  uncertainty,  but 
may  be  made  certain  by  extrinsic  testimony. 
'•A  tract  of  land  in  our  middle  district  on  the 
west  fork  of  Cane  creek,  the  waters  of  Elk  river, 
beginning  at  a  hickory,  running  north  one  thou- 
sand poles  to  a  white  oak,  then  east  eight  hun- 
dred poles  to  a  stake,  thence  west  eight  hundred 
poles  to  the  beginning,  as  per  plat  hereunto  an- 
nexed doth  appear."  Blake  v.  Doherty,  5  Wheat. 
359;  4  Cond.  Rep.  682. 

31.  If  there  is  nothing  in  a  patent  to  control 
the  call  for  course  and  distance,  the  land  must 
be  bounded  by  the  courses  and  distances  of  the 
patent,  according  to  the  magnetic  meridian. 
But  it  is  a  general  principle,  that  the  course  and 
distance  must  yield  to  natural  objects  called  for 
in  the  patent.  M'-lvcr''s  Lessee  v.  Walker  et  al., 
4  Wheat.  444  ;  4  Cond.  Rep.  501. 

6.  Patents  for  Lands  in  Virginia. 

32.  In  Virginia  the  patent  is  the  completion 
of  the  title,  and  establishes  the  performance  of 
every  prerequisite.  No  inquiry  into  the  regu- 
larity of  these  preliminary  measures,  which 
ought  to  precede  it,  is  made  in  a  trial  at  law. 
No  case  has  shown  that  it  may  be  impeached  at 
law;  unless  it  be  for  fraud, — not  legal  and  tech- 
nical, but  actual  and  positive  fraud,  in  fact,  com- 
mitted by  the  person  who  obtained  it ;  and  even 
this  is  questioned.  Stringer  v.  The  Lessee  of 
Young,  3  Peters,  337. 

33.  The  misnomer  of  a  county,  in  a  patent  for 
land,  will  not  vacate  the  patent.  It  will  admit 
of  explanation,  and  if  explanation  can  be  re- 
ceived, the  patent  on  which  the  misnomer  is 
found,  is  not  absolutely  void.     Ibid.  344. 

34.  That  certain  calls  in  a  patent  may  be  ex- 
plained, or  controlled  by  other  calls,  was  settled 
by  the  supreme  court  in  the  case  of  Stringer's 
Lessee  v.  Young,  3  Peters,  320.  If  the  point 
had  not  been  so  adjudged,  it  would  be  too  clear, 
on  general  principles,  ^o  admit  of  serious  doubt. 
Boardman  et  al.  v.  The  Lessee  of  Reed  £)•  Ford, 
6  Peters,  328. 

35.  The  entire  description  of  the  patent  must 
be  taken,  and  the  identity  of  the  land  ascer- 
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taineJ  by  a  reasonable  construction  of  the  lan- 
guage used.  If  there  be  a  repugnant  call, 
which  by  the  other  calls  of  the  patent  clearly 
appears  to  have  been  made  through  mistake, 
that  does  not  make  void  the  patent.  But  if  the 
land  granted  be  so  inaccurately  described  as  to 
render  its  identity  wholly  uncertain,  it  is  ad- 
mitted that  the  grant  is  void.     Ibid. 

36.  By  the  decisions  of  the  courts  of  Virsrinia, 
a  right  of  settlement  cannot  prevail  against  a 
right  under  a  patent.  Lessee  of  Ililcliic  v.  ll'oods, 
1  Wash.  C.  C.  R.  11. 

37.  The  patent  relates  to  the  inception  of  title  ; 
and,  therefore,  in  a  court  of  equity,  the  person 
who  has  fust  appropriated  the  land  has  the  best 
title,  unless  his  equity  is  impaired  by  the  cir- 
cumstances of  the  case.  Vowlcs  et  al.  v.  Craig 
el  al,  8  Cranch,  371  ;  3  Cond.  Rep.  17J. 

38.  Whatever  doubts  on  common  law  princi- 
ples might  have  existed  on  the  question,  whe- 
ther the  court  can  go  behind  the  patent  for  lands, 
and  e.xamine  the  equity  in  a  bill  claiming  the 
land  against  the  patent,  in  Ohio  and  Kentucky, 
this  question  has  been  long  judicially  settled  ; 
and  this  court,  following  the  decisions  of  those 
states,  have  also  decided  it.  Brush  v.  Ware  et 
al,  15  Peters,  93. 

39.  A  patent  appropriates  the  land  called  for, 
and  is  conclusive  against  rights  subsequently  ac- 
quired. But  when  an  equitable  right,  which 
originated  before  the  date  of  the  patent,  whether 
by  the  first  entry  or  otherwise,  is  asserted,  it 
may  be  examined.     Ibid. 

40.  A  patent  for  land  under  the  Virginia  land 
law,  as  modified  by  usage  and  judicial  construc- 
tion in  Kentucky  and  Ohio,  conveys  the  legal 
title,  but  leaves  all  equities  open.     Ibid. 

41.  To  make  a  valid  entry,  some  object  of  no- 
toriety must  be  called  for,  and  unless  this  object 
be  proved  to  have  been  generally  known  in  the 
neighbourhood  of  the  land,  at  the  time  of  the 
entry,  the  holder  of  a  warrant  who  enters  the 
same  land  with  full  notice  of  the  first  entry,  will 
have  the  better  title.  And  so  if  an  entry  is  not 
specific  as  to  the  land  intended  to  be  appropri- 
ated, it  conveys  no  notice  to  the  subsequent  lo- 
cator ;  nor  can  it  be  made  good  by  a  subsequent 
purchase  without  notice.  But,  with  those  ex- 
ceptions, the  doctrine  of  constructive  notice  has 
been  considered  applicable  to  military  titles  as 
in  other  cases ;  and  no  reason  is  perceived  why 
this  rule  should  not  prevail.  From  the  nature 
of  these  titles,  and  the  force  of  circumstances, 
an  artificial  system  has  been  created ;  unlike 
any  other ;  and  which  has  long  formed  the  basis 
of  title  to  real  estate  in  a  large  and  fertile  dis- 
trict of  country.  The  peculiarities  of  this  sys- 
tem having  for  half  a  century  received  judicial 
sanctions,  must  be  preserved:  but  to  extend 
them  would  be  unwise  and  impolitic.     Ibid. 

See  Lands — Public  Lands,  Ante.  p.  138. 


PAYMASTER    L\   THE    ARMY    OF   THE 
UNITED  STATES. 
1.  A  paymaster  in  the  army  of  the  United 
States,   appointed  under   the  act  of    congress 


passeil  the  24th  of  April,  1816,  is  entitled  telle 
pay  anil  emoluments  of  a  major  of  infantry,  and 
not  to  those  of  a  major  of  cavalry.  Wclmore  v. 
The  United  States,  10  Peters,  617. 

2.  Paymasters  of  the  army  are  entitled  to  re- 
ceive the  pay  and  emoluments  of  majors  of  in- 
fantry, and  not  majors  of  cavalry.  The  United 
States  V.  Gwynne,  1  M'Lean's  C.  C.  R.  270. 
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1.  General  Principles. 

1.  To  authorize  the  presumption  of  payment 
of  a  bond,  twenty  years  must  have  elapsed,  ex- 
clusive of  the  period  of  the  disability  of  the 
holder  to  sue  for  the  same.  Dtinlop  and  Co.  v. 
Ball,  2  Cranch.  180;  1  Cond.  Rep.  383. 

2.  The  principle  upon  which  the  presumption 
of  payment  arises  from  the  lapse  of  time,  is  a 
reasonable  principle ;  and  may  be  rebutted  by 
any  facts  which  destroy  the  reason  of  the  rule. 
Ibid. 

3.  There  is  no  presumption  of  payment  of  a 
bond  held  by  an  alien  enemy  during  a  war.  Bu« 
it  is  not  clear  that  upon  a  bond  dated  in  1773 
and  on  which  suit  was  not  brought  until  1802 
the  same  length  of  time  after  the  removal  of 
the  disability  is  necessary  to  raise  the  presump- 
tion of  payment,  as  would  be  required  if  the 
bond  had  borne  date  at  the  time  of  such  remo- 
val.    Ibid. 

4.  Upon  the  plea  of  payment  to  an  action  of 
debt  upon  a  bond  conditioned  to  pay  five  hun- 
dred dollars,  evidence  maybe  received  of  the 
paj-ment  of  a  smaller  sum,  with  an  acknowledg- 
ment by  the  plaintiff  that  it  was  in  full  of  all 
demands  ;  and  from  such  evidence,  if  uncontra- 
dicted, the  jury  may  and  ought  to  infer  payment 
of  the  whole.  Henderson  v.  Moore,  5  Cranch, 
11;  2  Cond.  Rep.  172. 

5.  In  general,  a  payment  received  in  forged 
paper,  or  any  base  coin,  is  not  good  ;  and  if  there 
be  no  negligence  in  the  party,  he  may  recover 
back  the  consideration  paid  for  them,  or  sue 
upon  his  original  demand.  United  States  Bank 
V.  The  Bank  of  Georgia,  10  Wheat.  333 ;  6  Cond. 
Rep.  120. 

6.  But  this  principle  does  not  apply  to  a  pay- 
ment made  bona  fide  to  a  bank,  in  its  own  notes, 
which  are  received  as  cash,  and  afterwards  dis- 
covered to  be  forged.     Ibid. 

7.  In  case  of  such  a  payment  upon  general 
account,  an  action  may  be  maintained  by  the 
party  paying  the  notes,  if  there  is  a  balance  due 
him  from  the  bank  upon  their  general  account, 
either  upon  an  insimul  computassent,  or  as  for 
money  had  and  received.     Ibid. 

8.  Bank  notes  are  a  part  of  the  currency  of 
the  country ;  they  pass  as  money,  and  are  a  good 
tender,  unless  specially  objected  to.     Ibid. 
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9.  If  a  debtor  deposit  money  for  his  creditor 
with  a  third  person,  and  the  creditor  assents 
thereto,  or  gives  the  depositor  a  new  credit,  upon 
the  footing  of  such  deposit,  the  original  debtor 
is  discharged.  Swift,  Admh;  v.  Hathaway,  1 
GalJis.  C.  C.  R.  417. 

10.  When  no  specific  time  for  the  payment  of 
money  is  fixed  in  a  contract,  by  which  the  same 
is  to  be  paid  by  one  party  to  the  other,  in  judg- 
ment of  law,  the  same  is  payable  on  demand. 
Bank  of  Columbia  v.  Hagner,  1  Peters,  463. 

11.  A  receipt  for  so  much  money,  is  only  evi- 
dence of  a  payment  which  may  be  explained 
by  parol,  or  other  proof.  Maze  v.  Miller,  1  Wash. 
C.  C.  R.  328. 

12.  If  the  payment  acknowledged  in  the  re- 
ceipt turn  out  to  be  a  note,  bill,  or  the  like  j  and 
if  the  same  were  not  paid,  or  not  received  in  sa- 
tisfaction, and  turn  out  unproductive;  it  is  no 
payment.  In  order  to  make  a  bill  or  note  a 
payment,  it  is  necessary  that  it  should  be  re- 
ceived in  satisfaction,  and  that  the  receiver 
agrees  to  run  all  risks;  or  when  the  receiver  has 
made  it  his  own,  by  neglecting  to  give  notice. 
Ibid. 

13.  Twenty  years  creates  a  presumption  of 
payment  of  a  bond,  if  no  interest  has  been  paid 
in  that  time.  If  a  shorter  period  is  relied  upon, 
the  presumption  should  be  sustained  by  circum- 
stances. Goldhawh,  ExW,  v.  Duane,  2  Wash.  C. 
C.  R.  323. 

14.  Bonds  assigned  to  be  applied  to  the  pay- 
ment of  a  debt,  for  which  a  suit  is  brought,  al- 
though they  are  not  returned  to  the  assignee, 
cannot  be  given  in  evidence  on  the  plea  of  pay- 
ment: it  being  proved  that  the  consideration  of 
the  bonds  had  failed,  and  that  they  had  been 
acknowledged  by  the  assignor  to  be  of  no  va- 
lue. Wilson  v.  The  Ex'rs  of  Hurst,  Peters'  C.  C. 
R.  441. 

15.  A  payment  which  might  have  been 
pleaded  to  the  original  scire  facias,  to  revive  the 
judgment,  cannot  be  given  in  evidence  on  a  se- 
cond scire  facias.     Ibid. 

16.  One  of  the  partners  in  a  mercantile  house 
in  Liverpool,  having  been  arrested  for  a  debt  due 
by  them,  paid  the  same  in  the  city  of  Philadel- 
phia, and  took  from  the  defendants  a  bond,  in 
the  condition  to  which,  it  was  stipulated  that  the 
obligors  had  agreed  to  indemnify  him  against  a 
double  payment  of  the  sum  paid,  should  the 
house  be  obliged  by  compulsion  of  law  to  make 
the  same.  The  plaintiff's  house  in  Liverpool 
having  been  called  upon  by  two  persons  claim- 
ing the  same  money,  and  suits  having  been  in- 
stituted in  England  for  the  same,  not  having  had 
notice  of  the  payment  by  the  partner  here,  and 
desirous  to  avoid  the  expenses  of  litigation,  filed 
a  bill  of  interpleader  in  the  court  of  chancery  in 
England,  praying  to  be  allowed  to  pay  the 
amount  claimed  from  them  in  the  two  suits  into 
court ;  which  was  done  by  the  permission  of  the 
lord  chancellor.  This  was  a  voluntary  payment, 
and  the  condition  of  the  bond  does  not  protect 
the  plaintiff  from  the  loss  sustained  thereby. 
Massey  v.  Schott,  Peters'  C.  C.  R.  132. 

17.  Where  bills  of  exchange  are  transmitted 
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by  a  debtor  to  his  creditor,  to  be  sold,  and  the 
debtor  directs  the  creditor  to  credit  him  with 
the  proceeds,  and  the  creditor  sells  the  bills 
partly  for  cash,  and  partly  for  negotiable  notes, 
and  gives  the  debtor  credit  in  his  books,  in  two 
distinct  items,  first  for  the  notes,  and  second  for 
the  balance  in  cash ;  this  is  a  mere  provisional 
payment ;  and  if  the  notes  are  not  paid,  he  may 
recur  to  his  original  claim,  imless  by  his  subse- 
quent conduct  he  converts  the  provisional  into 
an  absolute  payment.  Hamilton  et  al.  v.  Cun- 
ningham, 2  Brockenb.  C.  C.  R.  250. 

18.  But  a  payment  which  is  merely  provi- 
sional in  its  inception,  may  be  converted  into 
an  absolute  payment,  by  the  subsequent  con- 
duct of  the  creditor;  and  whether  this  has  been 
done  or  not,  must  depend  essentially  on  the  cir- 
cumstances of  the  particular  case.  Thus,  where 
the  debtor  in  Virginia  sent  to  his  factors,  a  com- 
mercial house  in  New  York,  (who  were  also  his 
creditors,)  bills  of  exchange,  with  instructions  to 
sell  them,  and  credit  him  with  the  proceeds,  and 
the  factors  and  creditors  sold  them,  partly  for 
cash  and  partly  for  negotiable  notes,  which  had 
some  time  to  run,  and  credited  the  debtor  on 
their  books  with  the  proceeds:  but  when  the 
notes  were  protested  for  non-payment,  the  fac- 
tors did  not,  as  commercial  usage  required  that 
they  should  do,  give  notice  of  the  fact  to  the 
debtor,  though  they  had  a  regular  correspond- 
ence with  him ;  and  several  letters  passed  be- 
tween them  after  the  protest,  and  one  of  the 
partners  was  afterwards  in  Virginia,  and  re- 
ceived a  considerable  payment  from  the  debtor 
in  person ;  and  when  the  creditors  after  the  pro- 
test, transmitted  an  account  of  the  balance  due 
them,  including  therein  the  amount  of  the  pro- 
tested notes,  and  they,  without  consulting  the 
debtor,  instituted  a  suit  on  the  protested  notes, 
against  the  endorser,  and  prosecuted  it  to  judg- 
ment, but  did  not  issue  execution  thereon:  these 
circumstances,  taken  together,  converted  the  pro- 
visional into  an  absolute  payment;  and  on  suit 
by  the  creditors  against  them,  to  recover  the 
balance  due,  the  debtor  was  held  to  be  entitled 
to  a  credit  for  the  amount  due  on  the  protested 
notes.     Ibid. 

19.  Circumstances  may  show  that  a  note  was 
given  and  received  in  payment  of  an  account. 
Riley  v.  Van  Amringe,  2  M'Lean's  C.  C.  R.  589. 

20.  In  this  case,  one  of  the  owners  gave  a  note 
to  the  libellants,  as  payment  for  their  claim,  and, 
subsequently,  on  settling  with  the  other  owner, 
who  was  the  master  of  the  Chusan,  he  charged 
his  portion  thereof  to  the  master;  and  it  was 
held,  that  the  master  was  not  thereby  relieved 
from  liability  to  the  libellants,  it  being  a  matter 
between  the  owners  solely.  The  Barque  Chusan, 
2  Story's  C.  C.  R.  457. 

21.  Where  the  libellants,  being  ship  chandlers, 
furnished  materials  to  the  barque  Chusan,  while 
in  New  York,  and  took  therefor  the  promissory 
note  of  one  of  the  owners,  and  gave  a  receipt, 
it  was  held,  that  the  matter  was  governed  by 
the  lex  loci,  by  which  a  note  taken  for  a  debt  is 
only  conditional  payment,  until  it  is  duly  paid. 
Ibid. 
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2.  AppUcalion  and  Appropriation  of  Payments  of 
Money. 

22.  When  a  collector  of  revenue  has  ^iven 
two  boiuls  lor  his  ollicial  coiiducl  at  din'oreiit 
periods,  and  with  dill'erent  sureties,  a  promise 
by  the  supervisor  to  apply  his  payments  exclu- 
sively to  the  discharge  of  the  lirst  bond,  although 
some  of  the  payments  were  for  money  collected 
and  paid  after  the  second  bond  was  given,  does 
not  bind  the  United  States,  and  does  not  amount 
to  an  application  of  the  payments  to  the  first 
bond.  United  States  v.  January  and  Patterson,  7 
Cranch,  572  ;  2  Cond.  Rep.  611. 

23.  In  cases  of  long  and  running  accounts, 
where  balances  are  adjusted,  merely  for  the 
purpose  of  making  rests,  the  law  will  apply 
payments  to  extinguish  the  debts  according  to 
the  priority  of  time.  United  States  v.  Kir/cpatrick, 
9  Wheat.  720;  5  Cond.  Rep.  733. 

24.  Where  money  belongs  to  A,  arising  out  of 
a  joint  transaction  between  him  and  C,  and  C 
has,  with  the  knowledge  of  B  of  the  interest  of 
A  in  the  same,  been  placed  by  the  assent  of  A 
and  C  to  the  credit  of  B  and  C,  who  are  partners, 
and  C  is  indebted  to  his  partner  B,  B  cannot  ap- 
ply the  money  of  A  to  the  credit  of  C,  in  satis- 
faction of  his  claim  upon  him.  Vanderwick  v. 
Summcrl,  2  Wash.  C.  C.  R.  41. 

25.  If  the  debtor,  at  the  time  of  payment, 
does  not  direct  to  which  account  the  payment 
shall  be  applied,  the  creditor  may,  at  any 
time,  apply  it  to  which  he  pleases.  The  Mayor 
and  Commonalty  of  Alexandria  v.  Patten  et  al.,  4 
Cranch,  317;  2  Cond.  Rep.  122. 

26.  Circumstances  may  occur,  which  would 
be  equivalent  to  an  election  by  a  creditor  as  to 
the  application  of  a  payment:  and  it  is  error  in 
the  court  to  direct  a  jury,  that  if  the  application 
has  not  been  made  at  the  time  of  payment,  the 
jury  may  make  the  application  when  the  cause 
is  tried.     Ibid. 

27.  Where  there  are  items  of  debit  and  credit 
in  a  running  account  between  the  postmaster- 
general  and  the  deputy  postmasters,  in  the  ab- 
sence of  any  specific  appropriation  by  either 
party,  the  credits  are  to  be  applied  to  the  dis- 
charge of  the  debits  antecedently  due,  in  the 
order  of  the  account.  Postmaster-General  v.  Fur- 
ber,  ^-c,  4  Mason's  C.  C.  R.  333. 

28.  A  debtor  may  control,  at  will,  the  appli- 
cation of  his  payments;  on  his  omitting  to  make 
the  application,  it  devolves  on  his  creditor.  If 
this  power  be  exercised  by  neither,  the  law 
makes  the  application,  and  it  becomes  the  duty 
of  the  chancellor,  in  its  performance,  to  exercise 
a  sound  discretion  ;  and  it  is  equitable  to  apply 
them,  first,  to  extingui-sh  those  debts  of  which 
the  security  is  most  precarious.  United  States 
V.  January  et  al.,  7  Cranch,  572;  2  Cond.  Rep. 
611. 

29.  The  debtor  has  the  option  to  direct  the 
application  of  money  paid  by  him,  if  he  thinks 
proper  to  exercise  it,  and  may  give  the  direction 
when  the  payment  is  made  by  him.  If  he 
neglects  to  make  the  application,  the  creditor 
may  exercise  the  right ;  and  if  this  is  neglected 
by  debtor  and  creditor,  the  law  will  make  the 


application,  according  to  the  justice  of  the  case. 
Ibid. 

30.  Where  a  debtor,  owing  several  debts, 
makes  a  payment  to  a  creditor,  the  tiebtor  has  o 
right  to  apply  it  to  what  debts  he  pleases:  if  he 
make  no  .>^j)ecilic  designation,  the  creditor  may 
apply  it  as  he  pleases;  and  wliere  neither  j)arty 
appropriates  it,  the  law  will  apply  it  according 
to  its  own  notion  of  the  intrinsic  justice  and 
equity  of  the  case.  Crcmer  v.  Hisginson  et  al., 
1  Mason's  C.  C.  R.  323. 

31.  The  comptroller  of  the  treasury  has  a 
right  to  direct  the  marshal  to  whom  he  shall 
pay  money  received  upon  an  execution ;  and  a 
payment,  according  to  such  directions,  is  good; 
and  it  seems  he  may  avail  himself  of  it  upon 
the  trial,  without  having  submitted  it  as  a  claim 
to  the  accounting  oflicers  of  the  treasury.  United 
States  V.  Giles  et  al.,  9  Cranch,  212;  3  Cond.  Rep. 
377. 

32.  A  person  owing  money  under  distinct 
contracts,  has,  undoubtedly,  a  right  to  apply  his 
payments  to  whichever  debt  he  may  choose. 
This  direction  may  be  evidenced  by  circum- 
stances as  well  as  by  words;  and  a  positive  re- 
fusal to  pay  one  debt,  and  an  acknowledgment  of 
another,  with  the  delivery  of  the  sum  due  upon 
it,  would  be  such  a  circumstance.  Tayloe  v. 
Sandiford,  7  Wheat.  13;  5  Cond.  Rep.  210. 

33.  The  general  doctrine  is,  that  the  debtor 
has  a  right,  if  he  pleases,  to  make  the  appro- 
priation of  payments;  if  he  omits  it,  the  credi- 
tor may  make  it;  if  both  omit  it,  the  law  will 
apply  the  payments  according  to  its  own  notions 
of  justice.  It  is,  however,  too  late  for  either 
party  to  claim  a  right  to  make  an  appropriation 
after  the  controversy  has  arisen;  and,  a  fortiori, 
at  the  time  of  the  trial.  United  States  v.  Kirk- 
jmtrick  et  al,  9  Wheat.  720;  5  Cond.  Rep.  733. 

34.  In  case  of  long  and  running  accounts, 
where  balances  are  adjusted,  merely  for  the 
purpose  of  making  rests,  the  law  will  apply 
payments  to  extinguish  the  debts,  according  to 
the  priority  of  time.     Ibid. 

35.  [f  a  debtor  deposit  money  for  his  creditor 
with  a  third  person,  and  the  creditor  assents 
thereto,  or  gives  the  depositary  a  new  credit, 
upon  the  footing  of  such  deposit,  the  original 
debtor  is  discharged.  Swift  v.  Hathaway  et  al.,  1 
Gallis.  C.  C.  R.  4I7. 

36.  A  debtor  of  the  United  States,  who  puts 
evidence  of  debts  due  to  himself  into  the  hands 
of  a  public  officer  of  the  United  States  to  col- 
lect, and  apply  the  money,  when  received,  to 
the  credit  of  such  debtor,  in  account  with  the 
United  States,  is  not  entitled  to  such  credit,  until 
the  money  gets  into  the  hands  of  a  public  officer 
of  the  United  States  entitled  to  receive  it.  Its 
being  in  the  hands  of  an  agent  of  a  person  who, 
at  the  time  when  the  claims  were  put  into  his 
hands  for  collection,  was  a  public  officer  of  the 
United  States,  entitled  to  receive  debts  due  to 
the  United  States,  but  whose  office  became  ex- 
tinct before  the  money  was  received  by  hia 
agent,  is  not  sufTicient  to  entitle  such  debtor  to 
a  credit  in  account  with  the  United  States  there- 
for. United  States  v.  Patterson,  7  Cranch,  575;  2 
Cond.  Rep.  617. 
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37.  In  Virginia,  the  moneys  arising  from  the 
sale  of  personal  property  are  called  legal  assets, 
in  the  hands  of  an  executor  or  administrator ; 
and  those  which  arise  from  the  sale  of  real  pro- 
perty are  denominated  equitable  assets.    By  the 
law,  the  executor  or  administrator  is  required, 
out  of  the  legal  assets,  to  pay  the  creditors  of 
the  estate,  according  to  the  dignity  of  their  de- 
mands j   but   the  equitable  assets   are   applied 
equally  to  all  the  creditors,  in  proportion  to  their 
claims.     Legal  and  equitable  assets  were  in  the 
hands  of  an  administrator,  he  being  also  a  com- 
missioner to  sell  the  real  estate  of  a  deceased 
person ;  and  by  a  decree  of  the  court  of  chan- 
cery, he  was  directed  to  make  payment  of  debts 
due  by  the  intestate,  out  of  the  funds  in  his 
hands,  without  directing  in  what  manner  the 
two  funds  should  be  applied.     Payments  were 
made  under  this  decree,  by  the  administrator 
and  the  commissioner,  to  the  creditors,  without 
stating,  or  in  any  way  making  known,  whether 
the  same  were  made  from  the  equitable  or  legal 
assets.     A  balance  remaining  in  his  hands  un- 
paid to  those  entitled  to  the  same,  the  sureties 
of  the  administrator  claimed  to  have  the  whole 
payments  under  the  decree  credited  to  the  legal 
assets,  in  order  to  obtain  a  discharge  from  their 
liability,  for  the  due  administration  of  the  legal 
assets.    Held^  that  their  principal  having  omitted 
to  designate  the  funds  out  of  which  the  pay- 
ments were  to  be  made,  they  could  not  do  it. 
Backhouse  et  al.  v.  Patton  et  al.,  5  Peters,  160. 

38.  Where  debts  of  different  dignities  are  due 
to  a  creditor  of  an  estate  of  an  intestate,  and  no 
specific  application  of  the  payment  made  by  an 
administrator  is  directed  by  him  ;  if  the  creditor 
applies  the  payment  to  either  of  his  debts  by 
some  unequivocal  act,  his  right  to  do  so  cannot 
be  questioned.  Query,  whether  the  application 
must  be  made  by  the  creditor  at  the  time,  or 
within  a  reasonable  time  ?  There  may  be  cases 
where  no  indication  having  been  given  as  to  the 
application  of  the  payment  by  the  debtor  or  cre- 
ditor, the  law  will  make  it.  But  it  cannot  be 
admitted,  that  in  such  cases  the  payment  will 
be  uniformly  applied  to  the  extinguishment  of  a 
debt  of  the'  highest  dignity.  That  there  have 
been  authorities  which  favour  such  an  applica- 
tion, is  true ;  but  they  have  been  controverted 
by  other  adjudications.  Where  an  administrator 
has  had  a  reasonable  time  to  make  his  election 
as  to  the  appropriation  of  payments  made  by 
him,  it  is  too  late  to  do  so  after  a  controversy  has 
arisen.  And  it  is  not  competent  for  the  sureties 
of  the  administrator  to  exonerate  themselves 
from  responsibility,  by  attempting  to  give  a  con- 
struction to  his  acts  which  seems  not  to  have 
been  given  by  himself.     Ibid. 

39.  Page  was  indebted,  at  the  time  of  his  de- 
cease, to  Patton,  three  thousand  pounds  and  up- 
wards, which  was  covered  by  a  deed  of  trust  on 
Mansfield,  one  of  Page's  estates.  The  exe-cutors 
of  Page  refusing  to  act,  Patton,  in  1803,  took  out 
administration  with  the  will  annexed,  and  gave 
securities  for  the  performance  of  his  duties. 
Patton  made  sales  of  the  personal  estate  for 
cash,  and  on  a  credit  of  twelve  months,  and  re- 
ceived various  sums  of  money  from  the  same; 


he  made  disbursements  in  payment  of  debts  and 
expenses  for  the  support  and  education  of  the 
children  of  Page,  and  in  advance  to  the  legatees. 
He  kept  his  administration  accounts  in  a  book 
provided  for  the  purpose,  entering  his  receipts 
and  disbursements  for  the  estate;  but  not  bring- 
ing his  own  debt  and  interest  into  the  account. 
In  1810  he  put  the  items  of  his  account  into  the 
hands  of  counsel,  and  requested  him  to  intro- 
duce the  deed  of  trust  "as  he  might  think  pro- 
per;" and  an  account  as  administrator  was  made 
out.  in  which  the  principal  and  interest  of  Pat- 
ton's  debt  was  entered  as  the  first  item.  After- 
wards, in  the  same  year,  by  order  of  court,  the 
real  estate  was  sold,  and  Patton  received  the 
proceeds  of  the  same.  Held,  that  the  sum  due 
under  the  deed  of  trust  to  Patton  should  be 
charged  on  the  funds  arising  from  the  sale  of  the 
real  estate:  and  that  having  omitted  to  retain 
from  the  proceeds  of  the  personal  estate  the  sum 
due  to  him  by  Page,  Patton  could  not,  afterwards, 
charge  the  same  against  the  legal  assets,  being 
the  fund  produced  by  the  personal  estate.  Page 
V.  Patton  et  al,  5  Peters,  304. 

40.  The  court  of  chancery  has  established  it 
as  a  rule,  that  where  the  charge  is  general,  the 
purchaser  is  not  bound  to  see  to  the  application 
of  the  purchase  money.  Garnett  v.  Macon  et  al, 
2  Brockenb.  C.  C.  R.  185. 

41.  An  act  of  congress  (act  of  March  3,  1797, 
sec.  5,)  declares  that  where  a  revenue  officer, 
indebted  to  the  United  States,  shall  become  in- 
.solvent,  the  debt  due  to  the  United  States  shall 
first  be  satisfied ;  and  that  this  priority  shall  ex- 
tend to  cases  where  a  debtor,  not  having  a  suffi- 
cient property  to  pay  all  his  debts,  shall  make  a 
voluntary  assignment  thereof.  Held,  that  al- 
though this  act  gives  to  a  debt  due  to  the  United 
Stales  a  priority  over  debts  due  to  individuals, 
it  does  not  give  to  one  part  of  a  debt  due  to  the 
United  States  a  priority  over  any  other  part  of  it ; 
nor  does  it  vest  the  property  absolutely  in  the 
United  States ;  though  it  gives  them  a  right  to 
pursue  it  for  the  purpose  of  appropriating  it  in 
payment ;  nor  does  it  affect  the  right  of  the 
debtor  to  apply  a  payment  of  money  in  his  hands 
to  either  a  bond  debt  or  a  debt  due  by  open  ac- 
count by  him  to  the  United  States.  The  United 
States  v.  Cochran  et  al,  2  Brockenb.  C.  C.  R.  274. 

42.  Where  a  collector  of  the  revenue  at  a 
port  had  given  bond  with  sureties  in  the  penalty 
of  ten  thousand  dollars  for  the  faithful  discharge 
of  his  official  duties;  and  being  largely  indebted 
to  the  United  States,  had  made  a  deed  of  his 
property  for  their  benefit,  but  previously  thereto 
had  transferred  ten  thousand  dollars  to  his  sure- 
ties, and  directed  them  to  apply  that  money  to 
their  exoneration;  and  the  sureties  accordingly 
did  so  apply  it,  by  paying  it  into  the  treasury, 
and  receiving  from  the  treasury  their  obligation, 
without  any  knowledge  at  the  treasury  that  the 
money  so  paid  had  been  transferred  by  the  col- 
lector himself  to  his  sureties:  it  was  adjudged, 
that  by  applying  that  payment  to  the  extinguish- 
ment of  the  bond,  the  sureties  were  discharged. 
Ibid.  533. 

43.  The  sureties  of  a  public  officer  are  not 
responsible  to  the  United  States  for  money  placed 
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by  the  government  in  the  hamls  of  the  principal, 
alter  the  legal  termination  of  his  oflice.  But 
they  are  responsible  for  money  which  came  into 
his  hands  while  in  olfice,  and  which  ho  failed 
to  account  for  and  pay  over  to  the  United  States. 
United  States  v.Niclioll,  12  Wheat.  505;  6  Cond. 
Rep.  611. 

44.  M.  and  R.  had  become,  by  separate  en- 
gagements, liable  to  make  up  any  ileficiency  of 
the  proceeds  of  property  a.*signed  to  the  plaintiffs, 
to  pay  the  debts  of  another,  for  equal  portions 
of  which  they  were  also  liable  as  endorsers. 
After  the  deficiency  was  ascertained,  an  account 
was  rendered,  in  which  the  proceeds  of  the  sale 
were  credited  to  both  M.  and  R. :  R.  having  be- 
come insolvent,  the  court  refused  to  permit  the 
plaintiffs  to  apply  the  proceeds  of  the  property 
to  discharge  the  whole  of  R.'s  engagement,  and 
to  claim  the  whole  deficiency  from  IVI.,  the  plain- 
tiffs having  applied  the  proceeds  in  the  first  in- 
stance to  the  discharge  of  both  debts.  Bank  of 
North  America  v.  Meredith,  2  Wash.  C.  C.  R.  47. 

45.  The  doctrines  of  the  common  law  as  to 
the  appropriations  of  indefinite  payments  ge- 
nerally, have  been  borrowed  from  the  Roman 
law.     Gass  v.  Slinson,  3  Sumner's  C.  C.  R.  99. 

46.  Semble,  that  the  creditor  cannot  elect  to 
what  debt  to  apply  an  indefinite  payment,  except 
where  it  is  utterly  indifferent  to  the  debtor  to 
which  it  is  applied.     Ibid. 

47.  In  case  of  running  accounts  between  par- 
ties, with  various  items  of  debt  and  credit  on 
both  sides,  occurring  at  different  times,  each 
item  of  payment  of  credit  is  to  be  applied,  in 
the  absence  of  any  special  appropriation,  in  ex- 
tingnishment  of  the  earliest  items  of  the  debt, 
then  actually  due,  and  constituting  debitum  in 
prEBsenti.     Ibid. 


PAYMENT  INTO  COURT. 

A  payment  of  money  into  court  admits  the 
contract  and  damages  only,  pro  tanto;  and  if  the 
plaintiff  does  not  establish  more  at  the  trial,  he 
must  be  nonsuited,  or  have  a  verdict  against 
him.  Donnell  v.  The  Columbia  Insurance  Com- 
pany. 2  Sumner's  C.  C.  R.  366. 


PEDIGREE. 

1.  A  letter  from  a  deceased  member  of  a 
family,  staling  the  pedigree  of  the  family,  and 
sworn  by  the  wife  to  have  been  written  by  her 
husband,  who  also  swore,  in  her  deposition,  that 
the  facts  slated  in  the  letter,  had  been  frequently 
mentioned  by  her  husband  in  his  lifetime,  is 
legal  evidence ;  as  is  also  the  deposition  of  the 
witness,  in  a  question  of  pedigree.  Elliott  et  al. 
V.  Peirsol  et  al.,  1  Peters,  337. 

2.  The  rule  of  evidence,  that  in  questions  of 
pedigree,  the  declarations  of  aged  and  deceased 
members  of  the  family,  may  be  proved,  and 
given  in  evidence,  has  not  been  controverted. 
Ibid. 


3.  In  a  case  where  a  controversy  had  arisen, 
or  was  expected  to  arise,  between  parties,  con- 
cerning the  validity  of  a  deed,  against  which  one 
of  the  parties  claimed,  but  no  controversy  was 
then  expected  to  arise  about  the  heirship;  a 
letter  then  written,  stating  the  pedigree  of  the 
claimants,  was  not  considered  as  excluded,  by 
the  rule  of  law,  which  declares,  that  declarations 
relating  to  pedigree,  made  post  litem  motam, 
cannot  be  given  in  evidence.     Ibid. 

4.  A  witness  swore  that  she  resided  in  Peters- 
burg, Virginia,  and  that  Bishop  Madison  resided 
in  Williamsburg,  Virginia;  that  while  she  re- 
sided in  Petersburg  she  had  seen  Bishop  Madison, 
and  was  acquainted  with  his  daughter  only  by 
report;  that  she  never  had  seen  her  or  Mr. 
Scott,  but  recollects  to  have  heard  of  their  mar- 
riage, in  Petersburg,  as  she  thought,  before  the 
death  of  her  father;  that  she  could  not  state 
from  whom  she  heard  the  report,  but  that  she 
had  three  cousins  who  went  to  college  at  the 
time  that  she  lived  in  Petersburg,  and  had  no 
doubt  that  she  had  heard  them  speak  of  the 
marriage ;  that  she  heard  of  the  marriage  of 
Miss  Madison,  before  her  own  marriage,  as  she 
thought,  which  was  in  1810;  that  she  was,  as 
she  believed  in  1811,  in  Williamsburg,  and  was 
told  that  Mr.  Madison  was  dead.  Held,  that  so 
much  of  this  evidence  as  goes  to  prove  the  death 
of  Mr.  Madison  was  admissible  on  the  trial ;  and 
ought  not  to  have  been  e.xcluded  by  the  court. 
Lessee  of  Scott  et  al.  v.  Ratcliffe  et  al.,  5  Peters,  8 1 . 

5.  Evidence  by  hearsay,  and  general  reputa- 
tion, is  admissible  only  as  to  pedigree;  but  not 
to  establish  the  freedom  of  the  petitioner's  an- 
cestor, and  thence  to  deduce  his  own.  Davis  v. 
Wood,  1  Wheat.  6;  3  Cond.  Rep.  465. 

6.  It  is  not  a  valid  objection  to  the  competency 
of  a  witnes.s,  who  deposes  as  to  general  repu- 
tation of  pedigree,  that  he  is  not  a  member  of 
the  family,  or  intimately  acquainted  with  it. 
Such  evidence  is.  however,  entitled  to  more  or 
less  weight,  in  proportion  to  the  means  of  infor- 
mation possessed  by  the  witness.  Lessee  of 
Banert  v.  Day,  3  W^ash.  C.  C.  R.  243. 

7.  Hearsay  is  admitted  in  case  of  pedigree,  of 
prescriptive  rights  and  customs,  and  some  other 
cases  of  a  public,  or  quasi  public  nature.  In 
cases  of  pedigree,  it  is  admitted  upon  the  ground 
of  necessity,  or  the  great  difficulty,  and  some- 
times the  impossibility  of  proving  remote  facts 
of  thi.s  sort  by  living  witnesses.  But  in  these 
cases,  it  is  only  admitted  when  the  tradition 
comes  from  persons  intimately  connected,  or  in 
close  relation  with  the  family,  or  from  sources 
of  a  kindred  nature,  which,  in  a  general  sense, 
may  be  said  to  import  verity :  there  being  no  lis 
nota,  or  other  interest  to  affect  the  credit  of  their 
statement.     Ibid. 

8.  The  deposition  of  a  witness  now  dead,  as 
to  pedigree,  may  be  read  for  that  purpose  only; 
though  it  was  taken  in  another  cause,  between 
other  parties,  and  on  a  different  subject.     Ibid. 

9.  Depositions  taken  between  other  parties  on 
the  same  point,  may  be  read  to  prove  pedigree; 
as  hearsay,  or  declarations;  the  witness  being 
dead.  Boudereau  v.  Montgomery,  4  Wash.  C.  C. 
R.  186. 
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10.  From  necessity,  in  cases  of  pedigree,  hear-  (such,  to  show  that  they  were  so  considered  by 


say  evidence  is  admissible.  But  the  rule  is 
limited  to  the  members  of  the  family,  who  may 
be  supposed  to  have  known  the  relationship 
which  e.visted  in  the  different  branches.  The 
declarations  of  these  individuals,  they  being 
dead,  may  be  given  in  evidence  to  prove  pedi- 
gree. And  so  is  reputation,  which  is  the  hear- 
say of  those  who  may  be  supposed  to  have 
known  the  fact,  handed  down  from  one  to  an- 
other, evidence  :  as  evidence  of  this  description 
may  vary  with  the  circumstances  of  the  case,  it 
is  difficult,  if  not  impossible,  to  deduce  from  the 
books  any  precise  and  definite  rule  on  the  sub- 
ject.    Stein  v.  Botvman,  13  Peters,  209. 

11.  It  is  not  every  statement,  or  tradition  of  a 
family,  that  can  be  admitted  as  evidence.  The 
tradition  must  be  from  persons  having  had  such 
a  connexion  with  the  parly  to  whom  it  relates, 
that  it  is  natural  and  likely  from  their  domestic 
habits  and  connexions  that  they  are  speaking 
the  truth,  and  could  not  be  mistaken.     Ibid. 

12.  The  declarations  offered  in  evidence  were 
made  subsequent  to  the  commencement  of  the 
controversy  ;  and  in  fact  after  the  suit  had  com- 
menced. It  would  be  extremely  dangerous  to 
receive  such  evidence.  This  would  enable  a 
party,  by  dangerous  contrivances,  to  manufacture 
evidence  to  sustain  his  cause.  It  is  therefore 
essentia],  that  the  declarations  offered  as  evi- 
dence, should  have  been  made  before  the  contro- 
versy originated  ;  and  at  a  time,  and  under 
circumstances,  where  the  person  making  them, 
could  have  had  no  motive  to  misrepresent  the 
facts.     Ibtd. 


PENALTY. 

1.  In  an  action  of  covenant,  or  an  agreement 
under  a  penalty,  the  jury  in  estimating  the  dam- 
ages, are  not  bound  to  give  the  penalty  only  :  but 
when  the  penally  is  in  the  nature  of  liquidated 
damages,  the  stipulated  sum  must  govern  the 
jury  in  estimating  the  damages.  Martin  v.  Tay- 
lor, 1  Wash.  C.  C.  R.  1. 

2.  Nothing  beyond  the  penalty  of  a  bond  can 
be  recovered;  but  if  more  can  be  given,  the 
damages  are  in  the  discretion  of  the  jury,  who 
are  not  bound  by  t'he  rule  of  the  contract;  and 
therefore  may  give  less  than  the  legal,  or  agreed 
interest.  Goldhawk  v.  Duane,  2  Wash.  C.  C.  R. 
323. 

3.  If  there  has  not  been  made  a  previous 
demand  of  the  penalty  of  a  bond,  or  an  acknow- 
ledgment that  the  whole  is  due,  interest  is  reco- 
verable only  from  the  commencement  of  ihe  suit. 
Bank  of  the  U.S.  v.  Magill,  Paine'sC.  C.  R.  661. 

4.  In  general  a  sum  of  money  in  gross,  to  be 
paid  for  the  non-performance  of  an  agreement, 
is  considered  as  a  penalty  ;  the  legal  operation 
of  which  is  to  cover  the  damages,  which  the 
party  in  whose  favour  the  stipulation  is  made, 
may  have  sustained  by  the  breach  of  covenant 
of  the  opposite  party.  It  will  not,  of  course,  be 
considered  as  liquidated  damages;  and  it  will 
be  incumbent  on  the  party  who  claims  them  as 
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the  contracting  parties.  Much  stronger  is  the 
inference  of  its  being  a  penalty,  where  it  is  re- 
served as  one.  Where  parties  themselves  de- 
nominate it  a  penalty,  it  would  require  very 
strong  evidence  to  authorize  the  court  to  say  that 
the  words  of  the  parties  do  not  express  their  in- 
tentions. Tayloe  v.  Sandiford,  1  Wheat.  13;  5 
Cond.  Rep.  210. 

5.  Where  in  a  building  contract,  the  following 
covenant  was  contained,  "the  said  houses  to  be 
completely  finished  on  or  before  the  24th  of 
December  next,  under  a  penalt)'  of  1000  dollars 
in  case  of  failure,"  it  was  held  that  this  was  not 
intended  as  liquidated  damages  for  the  breach 
of  the  single  contract  only,  but  applied  to  all  thj 
covenants  made  by  the  same  party  in  that  agree- 
ment :  that  it  was  in  the  nature  of  a  penalty, 
and  could  not  be  set  off  in  an  action  brought  to 
recover  the  price  of  the  work.     Ibid. 

6.  An  agreement  to  perform  certain  work  by 
a  limited  time,  under  a  certain  penalty,  is  not  to 
be  construed  as  liquidating  the  damages  which 
the  party  is  to  pay  for  breach  of  his  covenant. 
Ibid. 

7.  The  ship  Good  Friends  and  her  cargo  of 
British  merchandise,  owned  by  Stephen  Girard, 
a  citizen  of  the  United  States,  was  seized  by  the 
collector  of  the  Delaware  district,  on  the  19th 
of  April,  1812,  for  a  violation  of  the  non-inter- 
course laws  of  the  United  States,  then  in  force. 
The  ship  and  cargo  were  condemned  as  forfeited, 
in  the  district  and  circuit  court  of  the  Delaware 
district.  On  the  29lh  of  July,  1813.  congress 
passed  an  "act  for  the  relief  of  the  owners  of 
the  Good  Friends,  &c.,"  and  a  remission  of  the 
forfeiture  was  granted  by  the  secretary  of  the 
treasury,  under  the  authority  of  that  act,  with 
the  exception  of  a  sum  equal  to  the  double  duties 
imposed  by  an  act  of  congress,  passed  on  the  1st 
of  July,  1812.  The  collector  was  entitled  to  one 
moiety  of  the  whole  amount  reserved  by  the  sec- 
retary of  the  treasury,  as  the  condition  of  the  re- 
mission. M  'Lane  v.  The  U.  States,  6  Peters,  404. 

8.  Where  a  sentence  of  condemnation  has  been 
finally  pronounced  in  a  case  of  seizure,  the  su- 
preme court,  as  an  incident  to  the  possession  of 
the  principal  cause,  has  aright  to  proceed  to  de- 
cree a  distribution  of  the  proceeds,  according  to 
the  terms  prescribed  by  law.  And  it  is  a  fami- 
liar practice  to  institute  proceedings  for  the  pur- 
pose of  such  distribution,  whenever  a  doubt  oc- 
curs as  to  the  rights  of  the  parties,  who  are  en- 
titled to  share  in  the  distribution.     Ibid. 

9.  The  duty  of  the  collector  in  superintending 
the  collection  of  the  revenue,  and  of  making 
seizures  for  supposed  violations  of  law,  is  one- 
rous and  full  of  perplexity.  If  he  seizes  any 
goods,  it  is  at  his  own  peril ;  and  he  is  condemn- 
able  in  damages  and  costs,  if  it  should  turn  out 
upon  the  final  adjudication,  that  there  was  no 
probable  cause  for  the  seizure.  As  a  just  re- 
ward for  his  diligence,  and  a  compensation  for 
his  risks,  at  once'to  stimulate  his  vigilance  and 
secure  his  activity,  the  laws  of  the  United  States 
have  awarded  to  him  a  large  share  of  the  pro- 
ceeds of  the  forfeiture.  But  his  right  by  the 
seizure  is  but  inchoate;  and  although  the  for- 
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feilure  m;iy  have  been  justly  incurred,  yet  the 
eovernment  has  reserved  to  itsell  the  rii;ht  to 
release  it,  either  in  wliole  or  in  part,  until  the 
proceetls  have  been  actually  received  for  distri- 
bution ;  and  in  that  event,  and  to  that  extent,  it 
displaces  the  ri^ht  of  the  collector.  Such  was 
the  decision  of  the  supreme  court  in  the  case  of 
the  United  Slates  v.  Morris,  10  Wheaton,  246. 
Ibid. 

10.  But  whatever  is  reserved  to  the  govern- 
ment out  of  the  forfeiture,  is  reserved  as  well 
for  the  seizing  otficer  as  lor  itself,  and  is  distri- 
butable accordingly.  The  government  has  no 
authority,  under  its  e.\isting  laws,  to  release  the 
collector's  share,  as  such,  and  yet  to  retain  to  it- 
self the  other  part  of  the  forfeiture.     Jbid. 

11.  In  point  of  law,  no  duties,  as  such,  can 
accrue  upon  the  importation  of  prohibited  goods. 
They  are  not  entitled  to  entry  at  the  custom- 
house, or  to  be  bonded.  They  are,  ipso  facto, 
forfeited  by  the  mere  act  of  importation.     Ibid. 

12.  In  debt  for  a  penalty  on  a  statute,  the  de- 
claration must  conclude  against  the  form  of  the 
statute,  or  it  will  be  bad  on  error.  In  debt  on  a 
penal  statute  giving  double  value,  if  the  jury  find 
a  verdict  for  a  specific  sum,  it  is  to  be  considered 
as  the  double  value,  unless  the  contrary  appears. 
Cross  v.  The  United  Slates,  1  Gallis.  C.  C.  R.  26. 

13.  The  secretary  of  the  treasury  has  no 
power  to  remit  penalties,  unless  in  cases  pro- 
videil  for  by  law.  If  he  recites  his  authority 
under  a  special  act.  and  remits  in  pursuance  of 
that  act,  the  remission,  if  unsupported  by  that 
act,  cannot  be  supported  under  the  general  act 
of  March  3d,  1797,  ch.  361.  Under  the  act  of 
February  27th,  1813,  ch.  498,  the  secretary  of 
the  treasury  had  no  authority  to  remit  penalties 
for  goods  subsequently  imported,  contrary  to  the 
non-importation  act.  Under  the  act  of  March 
3d,  1797,  ch.  361,  the  district  judge  is  bound, 
upon  a  petition  for  remission,  to  state  the  facts, 
and  not  merely  the  evidence  of  the  facts;  and 
the  secretary  of  the  treasury  is  bound  by  this 
statement  of  facts,  and  cannot  legally  act  upon 
any  other  evidence.  The  Margarelta^  2  Gallis. 
C.  C.  R.  515. 

14.  The  district  judge,  in  stating  such  facts, 
acts  judicially;  ancl  the  proof  before  him  must 
be  made  by  competent,  as  well  as  credible  tes- 
timony. A  statement  by  the  district  judge  that 
the  claimant  only  swore  to  the  facts  before  him, 
is  no  legal  proof  under  the  act  of  1797,  upon 
which  the  secretary  of  the  treasury  is  authorized 
to  remit.  Under  the  act  of  February  27th,  1813, 
ch.  498,  the  secretary  of  the  treasury  had  no 
authority  to  make  a  remission  of  part  only  of  the 
property  forfeited;  if  he  remitted  at  all,  he  was 
bound  to  remit  the  whole  penalty  or  forfeiture. 
Neither  under  the  act  of  1797,  nor  the  act  of 
1813,  had  the  secretary  of  the  treasury  any  au- 
thority to  remit  the  collector's  share  of  the  for- 
feiture, nor  any  part  of  it,  eo  nomine.     Ibid. 

15.  Fines  imposed  by  the  act  of  March  2, 
1799,  ch.  128,  for  obstructing  officers  of  the  cus- 
toms, as  well  as  penalties,  are  to  be  received  by 
the  collector  of  the  customs,  and  distributed  by 
him.     Ex  parte  3Iarquand,  2  Gallis.  C.  C.  R.  552. 

16.  In  all  cases  within  the  act,  but  fines  for 


obstructing  oliicors,  the  legislature,  by  the  act 
of  1799,  seem  to  have  directeil.  not  the  process 
of  indictment,  where  a  fine  might  be  imposed, 
but  an  action  of  information  lor  debt ;  for  at 
conunon  law,  whenever  a  penalty  is  given,  and 
no  appropriation  or  method  of  recovery  is  pre- 
sented by  the  act,  an  action  or  information  of 
debt  lies,  and  not  an  iinlictment.     Ibtd.  554. 

17.  The  legislature  may  impose  double  pe- 
nalties for  the  same  oflence ;  but  such  an  inten- 
tion is  improbable,  and  the  court  will  lean 
against  such  a  construction.  United  States  v. 
The  Hunter,  Peters'  C.  C.  R.  10. 

18.  The  secretary  of  the  treasury  has  author- 
ity, under  the  remission  act  of  the  3d  of  March, 
1797,  ch.  361,  to  remit  a  forfeiture  or  penalty 
accruing  under  the  revenue  laws,  at  any  time, 
before  or  after  a  final  sentence  of  condemnation 
or  judgment  for  the  penalty,  until  the  money  is 
actually  paid  over  to  the  collector  for  distribu- 
tion. Such  remission  extends  to  the  shares  of 
the  forfeiture  or  penalty  to  which  the  officers  of 
the  customs  are  entitled,  as  well  as  to  the  inte- 
rest of  the  United  States.  United  States  v.  Mor- 
ris, 10  Wheat.  246 ;  6  Cond.  Rep.  90. 

19.  The  secretary  of  the  treasury  may  remit 
not  only  the  interest  of  the  United  States,  but  of 
individuals,  in  penalties  and  forfeitures,  in  cer- 
tain cases,  after  suit  brought,  and  before  judg- 
ment. United  States  v.  Lancaster,  4  Wash.  C.  C. 
R.  64. 

20.  A  pardon  of  the  President  of  the  United 
States,  after  condemnation,  as  to  all  the  interest 
of  the  United  States,  in  the  penalty  incurred  by 
a  violation  of  the  embargo  laws,  and  directing 
all  further  proceedings  on  behalf  of  the  United 
Slates,  to  be  discontinued,  does  not  remit  the  in- 
terest of  the  custom-house  officers  in  the  moiety. 
Ibid. 

22.  In  genera],  the  parly  claiming  a  forfeiture 
or  penalty,  is  bound  to  make  out  his  case  pre- 
cisely. Nor  is  it  a  necessary  exception  that  it 
involves  the  proof  of  a  negative  allegation;  for 
if  the  law  presumes  the  affirmative,  the  party 
may  still  be  put  to  the  proof  of  a  negative. 
Therefore,  if  the  charge  consist  in  a  criminal 
neglect  of  duty,  as  the  law  presumes  the  affirm- 
ative, the  burden  of  proof  of  the  contrary  is 
thrown  on  the  other  side.  But  in  other  cases,  as 
where  the  negative  does  not  admit  of  direct 
proof,  or  the  facts  lie  more  immediately  in  the 
knowledge  of  the  defendant,  he  is  put  to  his 
proof  of  the  affirmative.  United  States  v.  Hay- 
ward,  2  Gallis.  C.  C.  R.  485. 

23.  And  where  the  general  facts,  which  con- 
stitute a  forfeiture  within  a  statute,  are  proved, 
and  there  are  exceptions  to  its  operation  in  par- 
ticular cases,  the  better  opinion  certainly  is,  that 
the  party  who  would  avail  himself  of  the  excep- 
tion must  prove  it,  although  from  the  forms  of 
pleading  it  may  be  necessary  to  negative  every 
exception  in  the  indictment  or  information.  Ibid. 

24.  Debt  is,  in  general,  the  remedy  for  penal- 
ties and  forfeitures  on  statutes,  yet  it  is  not  uni- 
versally so,  for  the  remedy  follows  the  nature 
of  the  case ;  and  debt  lies,  only  when,  by  an- 
alogy to  the  rules  of  the  common  law,  the  duty 
or  penalty  lies  not  in  unliquidated  damages,  but 
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is  capable  of  being  reduced  to  a  certainty.  Bal- 
lard V.  Bell,  1  Mason's  C.  C.  R.  243. 

25.  All  action  for  a  forfeiture  or  penalty  nnust 
be  brought  in  the  name  of  the  government,  and 
not  of  a  private  peison,  unle.ss  some  other  mode 
is  expressly  provided  bv  statute.  Matthews  v. 
Ojftey,  .3  Sumner's  C.  C.  R.  115. 

26.  A  penalty  is  consideied  only  as  a  secu- 
rity. The  Bank  of  Mount  Pleasant  v.  Sprigg,  1 
M'Lean's  C.  C.  R.  180. 

27.  The  legislature  cannot  impose  an  obliga- 
tion or  penalty  for  an  act  which,  when  done,  was 
innocent,  and  created  no  moral  obligation.  Fal- 
coner V.  Campbell.  2  M'Lean's  C.  C.  R.  195. 

28.  On  a  penal  bond,  a  judgment  cannot  be 
rendered  beyond  the  penalty.  Lawrence  v.  The 
United  States,  2  M'Lean's  C.  C.  R.  581. 


PENAL  STATUTES. 

1.  A  penal  statute  takes  efTect  from  its  pas- 
sage, when  no  other  time  is  fixed  ;  and  ignorance 
of  its  existence  is  no  legal  excuse  for  its  viola- 
tion.    The  Ann,  1  Gallis.  C.  C.  R.  62. 

2.  The  rule  that  penal  statutes  are  to  be  con- 
strued strictly,  means  that  they  ought  not  to  be 
extended  by  their  spirit  or  equity  to  other  of- 
fences than  those  which  are  clearly  described 
and  provided  for.  But  courts  are  not  prevented, 
by  this  rule,  from  inquiring  into  the  intention  of 
the  legislature.  The  Schooner  Enterprise,  Paine's 
C.  C.  R.  32. 

3.  Where  there  is  such  an  ambiguity  in  a 
penal  statute,  as  to  leave  reasonable  doubts  of 
its  meaning,  it  is  the  duty  of  a  court  not  to  in- 
flict the  penalty.     Ibid. 

4.  The  property  of  an  owner  may.  i-n  many 
cases,  be  forfeited  for  an  offence  committed 
without  his  knowledge  or  procurement.  Cross 
V.  The  United  States,  1  Gallis.  C.  C.  R.  26. 

5.  As  it  regards  trade,  laws,  unless  previous 
notice  of  them  be  brought  home  to  the  party 
charged  with  the  violating  their  penal  provisions, 
are  to  be  considered  as  beginning  to  operate  in 
the  respective  collection  districts  only  from  the 
time  they  are  received  from  the  proper  depart- 
ment by  the  collector.  The  Schooner  Enterprise, 
Paine's  C.  C.  R.  32. 

6.  The  court,  in  considering  a  question  of  for- 
feiture, disregards  a  refusal  of  the  secretary  of 
the  treasury  to  remit  the  penalty.     Ibid. 

7.  In  general,  the  party  claiming  a  forfeiture 
or  penalty,  is  bound  to  make  out  his  case  pre- 
cisely: nor  is  it  a  necessary  exception  that  it 
involves  the  proof  of  a  negative  allegation  :  for 
if  the  law  presumes  the  affirmative,  the  party 
may  still  be  put  to  the  proof  of  a  negative. 
United  States  v.  Hayward,  2  Gallis.  C.  C.  R.  485. 

8.  The  promulgation  of  laws  should  be  such 
as  to  afford  every  person  who  is  to  be  affected 
by  them  a  reasonable  opportunity  of  being,  as 
early  as  possible,  acquainted  with  them.  The 
Ship  Cotton  Planter,  Paine's  C.  C.  R.  23. 

9.  A  penal  statute  is  never  to  be  applied  to 
pievious  acts,  unless  such  construction  is  un- 


avoidable.   United  States  v.  Hall,  6  Cranch,  171 ; 
2  Cond.  Rep.  340. 

10.  A  party  who  offers  an  excuse  for  violating 
a  penal  statute,  must  make  out  the  vis  major, 
under  which  he  shelters  himself,  so  as  to  leave 
no  reasonable  doubt  of  his  innocence.  The 
Struggle,  9  Cranch,  71 ;  3  Cond.  Rep.  276. 

11.  Although  a  case  may  be  within  the  mis- 
chief, it  affords  no  good  reason  for  construing  a 
penal  law  by  equity,  so  as  to  extend  it  to  cases 
not  within  the  correct  and  ordinary  meaning  of 
the  expressions  of  the  law.  United  States  v.  Shel- 
den,  2  Wheat.  119;  4  Cond.  Rep.  62. 

12.  Whatever  is  done  in  fraud  of  a  law,  is 
done  in  violation  of  it.  The  William  King,  2 
Wheat.  148;  4  Cond.  Rep.  71. 

13.  The  title  of  an  act  cannot  control  its 
words,  but  may  furnish  some  aid  in  showing 
what  was  the  mind  of  the  legislature.  United 
States  V.  Palmer  et  al.,  3  Wheat.  610;  4  Cond. 
Rep.  352. 

14.  Though  penal  laws  are  to  be  construed 
strictly,  they  are  not  to  be  construed  so  strictly 
as  to  defeat  the  obvious  intention  of  the  legisla- 
ture. The  words  of  a  statute  are  not  to  be  nar- 
rowed to  the  exclusion  of  cases  which  those 
v\-ords,  in  their  ordinary  acceptation,  or  in  that 
sense  in  which  the  legislature  had  obviously 
used  them,  would  comprehend.  United  States  v. 
Wiltberger,  5  Wheat.  76;  4  Cond.  Rep.  593. 

15.  To  determine  that  a  case  is  within  the  in- 
tention of  a  statute,  the  language  must  author- 
ize the  construction.  It  would  be  dangerous  to 
carry  the  principle  that  a  case  which  is  within 
the  reasons  or  mischief  of  a  statute  is  within  its 
provisions,  so  far  as  to  punish  a  crime  not  enu- 
merated within  the  statute,  because  it  is  of 
equal  atrocity  or  kindred  character  with  those 
w'hich  are  enumerated.    Ibid.  96. 

16.  The  operation  of  a  statute,  for  the  com- 
mencement of  which  no  time  is  fixed,  com- 
mences from  its  date.  Matthews  v.  Zane  et  al.,  7 
Wheat.  164;  5  Cond.  Rep.  265. 

17.  It  is  not  sufficient  to  withdraw  a  case  from 
the  express  prohibition  of  one  section  of  an  act, 
that  already  the  same  offence  is  punished  by  a 
different  penalty  in  another  section.  If  the  word- 
ing of  both  sections  clearly  embrace  the  same 
case,  which  is  to  be  held  nugatory"?  There  is 
no  principle  of  law  which  authorizes  the  rejec- 
tion of  either.  The  forfeiture  must  be  deemed 
cumulative  in  such  cases,  unless  the  legislature 
has  created  some  direct  or  constructive  excep- 
tion.    The  Industrij,  1  GallLs.  C.  C.  R.  1 14. 

18.  Courts  are  bound  to  construe  penal  sta- 
tutes strictly,  and  not  to  extend  them  beyond 
their  obvious  meaning  by  strained  inferences; 
but,  on  the  other  hand,  they  are  bound  to  inter- 
pret them  according  to  the  manifest  import  of 
the  words,  and  to  hold  all  cases  within  the  words 
and  the  mischiefs,  to  be  within  the  remedial 
influence  of  the  statute :  and  this  is  what  is  un 
derstood  by  expounding  a  statute  liberally  as  to 
the  offence.     Ibid.  r        u        v 

19.  The  necessity  which  excuses  for  a  breach 
of  a  statute,  must  be  instant  and  imminent;  it 
must  be  such  as  leaves  a  party  without  hope,  by 
ordinary  means,  to  comply  with  the  requisitions 
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of  the  law :  it  must  be  such  at  least,  as  cannot 
allow  a  tiitTeriMit  course,  without  the  greatest 
jeopardy  to  life  and  property.  In  a  word,  there 
must  be.  if  not  a  physical,  at  least  a  moral 
necessity:  uiuier  such  circumstances,  the  party 
acts  at  his  peril,  and  if  there  be  any  negligence 
or  want  of  caution,  any  ditliculty  or  danger 
which  ordinary  intrepidity  might  resist  and 
overcome,  or  any  innocent  cause  which  ordinary 
skill  might  adopt  and  pursue,  the  party  cannot 
be  held  guiltless,  who,  under  such  circum- 
stances, shelters  himself  behind  the  plea  of 
necessity.    The  Argo,  1  Gallis.  C.  C.  R.  152. 

20.  If  a  declaration  on  a  penal  statute  do  not 
conclude  "against  the  form  of  the  statute,"  it 
is  a  fatal  omission  on  error.  The  allegation, 
"  whereby  and  by  force  of  such  act,"  is  insuffi- 
cient. In  a  declaration  on  a  penal  statute,  it  is 
not  necessary  to  refer  to  the  statute  giving  the 
remedy,  as  well  as  to  that  creating  the  offence 
and  giving  the  penalty.  Nor  is  it  necessary  in 
such  a  declaration  to  aver  the  uses  to  which  the 
forfeiture  is  to  be  applied.  Scars  v.  United  States, 
1  Galiis.  C.  C.  R.  257. 

21.  A  conclusion  of  a  declaration,  in  debt,  for 
a  penalty  under  a  statute,  "  against  the  law  in 
such  case  made  and  provided,"  is  not  a  conclu- 
sion against  the  form  of  a  statute,  and  is  bad  on 
error.  Smith  v.  The  United  States,  1  Gallis.  C.  C. 
R.  261. 


PENNSYLVANIA. 

The  positive  existence  of  the  law  of  charities 
has  been  fully  recognised  in  Pennsylvania  :  al- 
though there  was  no  court  of  chancery  or  courts 
with  chancery  powers  in  that  state  to  enforce 
charities,  it  was  part  of  the  common  law.  Sidal 
v.Girard's  Executors,  3  Howard,  127. 
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1.  General  Principles. 
1.  William  Douglas,  for  services  rendered  in 
the  war  between  England  and  France  prior  to 
1763,  acquired  a  right  to  five  thousand  acres  of 
unappropriated  land  in  America,  and  assigned 
the  said  right  to  Sims,  the  plaintiff,  who  after- 
wards obtained  a  warrant  from  the  state  of  Vir- 
ginia under  the  right,  and  located  it  on  "  Mon- 
tour's Island,"  and  thus  acquired  a  complete 
equitable  title  to  the  same.  Montour's  Island, 
by  the  convention  of  boundary  between  Penn- 
sylvania and  Virginia,  was  acknowledged  to  be 
a  part  of  the  former  state.  In  the  articles  of  the 
convention  between  the  two  states,  the  rights 
acquired  by  individuals  from  either  state  were 
'•'saved  and  confirmed."  Held,  that  by  the  con- 
firmation, Sims  obtained  a  title  as  effectual  as 
any  patent   could  have  been ;   the  convention 


having  been  subsequently  ratified  by  an  act  of 
the  legislature  of  Peniu'^ylvania.  The  terms  in 
the  same  must  be  expounded  favourably  for 
those  rights,  so  that  titles  before  substantially 
good,  should  not,  after  a  change  of  jurisdiction, 
be  defeateil  or  questioned  for  formal  defects. 
Sims^s  Lessee  v.  Irvine,  3  Dall.  425 ;  1  Cond.  Rep. 
198. 

2.  Under  the  act  of  the  legislature  of  Penn- 
sylvania of  3d  April,  1792,  entitled  "an  act  for 
the  sale  of  vacant  land  within  the  common- 
wealth," the  grantee,  by  warrant,  of  a  tract  of 
land  lying  north  and  west  of  the  rivers  Ohio  and 
Alleghany,  and  Conewango  creek,  who  by  force 
of  arms  of  the  enemies  of  the  United  States  was 
prevented  from  settling  and  improving  the  said 
land  for  the  space  of  two  years  from  the  date  of 
his  warrant,  but  during  that  time  persisted  in 
endeavours  to  make  such  settlement,  is  excused 
from  making  such  actual  settlement  as  is  de- 
scribed in  the  ninth  section  of  the  article  ;  and 
the  warrant  vests  in  such  grantee  a  fee  simple 
absolutely,  and  freed  from  the  condition  of  set- 
tlement. This  is  a  contract;  and  although  a 
state  is  a  party,  it  ought  to  be  construed  accord- 
ing to  those  well  established  principles  which 
regulate  contracts  generally.  Huidekoper''s  Les- 
see V.  Douglass,  3  Cranch,  1  ;   1  Cond.  Rep.  446. 

3.  The  state  is  in  the  situation  of  a  person  who 
has  held  forth  to  the  world  the  conditions  on 
which  he  is  willing  to  sell  his  property.  If  he 
should  couch  his  propositions  in  such  ambiguous 
terms  as  that  they  might  be  understood  differ- 
ently, in  consequence  of  which  sales  were  made 
and  the  purchase  money  paid:  he  would  come 
with  an  ill  grace  into  court  to  insist  on  a  latent 

I  and  obscure  meaning,  which  would  give  him 
back  his  property,  and  permit  him  to  retain  the 
purchase  money.  All  those  principles  of  equity 
and  of  fair  dealing,  which  constitute  the  basis  of 
judicial  proceedings,  require  that  courts  should 
lean  against  such  a  construction.     Ibid. 

4.  The  act  of  Pennsylvania  of  1779,  "for  vest- 
ing the  estates  of  the  late  proprietaries  of  Penn- 
sylvania, in  this  commonwealth,"  did  not  con- 
fiscate lands  of  the  proprietaries  which  were 
within  the  lines  of  manors:  nor  were  the  same 
confiscated  by  the  act  of  1781,  for  establishing 
a  land  office.  Kirk  v.  Smith.  9  Wheat.  241  j  5 
Cond.  Rep.  594. 

5.  The  statute  of  limitations  of  Pennsylvania, 
of  1705,  is  inapplicable  to  an  action  of  ejectment, 
brought  to  enforce  the  unpaid  purchase  money 
for  lands  of  the  proprietaries  within  the  manors 
for  which  warrants  had  issued.  Nor  is  the  sta- 
tute of  limitations  of  1785  a  bar  to  such  an  action. 
Ibid. 

6.  No  valid  title  can  be  derived  from  a  state 
to  lands  beyond  its  own  territorial  limits,  and 
within  the  territorial  limits  of  another  state. 
Vanhorne''s  Lessee  v.  Dorrance,  2  Dall.  304,  309. 

7.  Artificial  or  natural  boundaries  called  for, 
control  a  call  for  course  and  distance,  Barclay 
and  others  v,  HowelVs  Lessee,  6  Peters.  498. 

8.  An  unmolested  possession  for  thirty  years 
would  authorize  the  presumption  of  a  grant. 
Under  peculiar  circnmsfances,  a  grant  has  been 
presumed  from  a  possession  less  than  the  iium- 
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ber  of  years  required  to  bar  the  action  of  eject- 
ment by  the  statute  of  limitations.     Ibid. 

9.  By  the  common  law,  the  fee  in  the  soil  re- 
mains in  the  original  owner  where  a  public  road 
is  made  upon  it,  but  the  use  of  the  road  is  in  the 
public.  The  owner  parts  with  this  use  only; 
for  if  the  road  should  be  vacated  by  the  public, 
he  resumes  the  exclusive  possession  of  the 
ground  ;  and  while  it  is  used  as  a  highway,  he 
is  entitled  to  the  timber  and  grass  w  hich  may 
grow  upon  the  surface,  and  to  all  minerals  which 
may  be  found  below  it.  He  may  bring  an  action 
of  trespass  against  any  one  who  obstructs  the 
road.     Ibid. 

10.  Where  the  proprietor  of  a  town  disposes 
of  all  his  interest  in  it,  he  would  seem  to  stand 
in  a  different  relation  to  the  right  of  soil,  in  re- 
gard to  the  streets  and  alleys  of  the  town,  from 
the  individual  owner  over  whose  soil  a  public 
road  is  established,  and  who  continues  to  hold 
the  land  on  both  sides  of  it.  Whether  the  pur- 
chasers of  town  lots  are,  in  this  respect,  the 
owners  of  the  soil  over  which  the  streets  and 
alleys  are  laid  as  appurtenant  to  adjoining  lots, 
query?     Ibid. 

11.  A  tract  of  land  situated  in  that  part  of  the 
state  of  Pennsylvania,  which,  by  the  compact 
with  the  state  of  Virginia,  of  1780,  was  acknow- 
ledged to  be  within  the  former  state,  was  held 
under  the  provisions  of  an  act  of  assembly  of 
Virginia,  passed  in  1779,  by  which  actual  bona 
fide  settlers,  prior  to  1778,  were  declared  to  be 
entitled  to  the  land  on  which  the  settlement  was 
made,  not  exceeding  four  hundred  acres.  The 
settlement  was  made  in  1772.  Of  this  tract,  in 
ihe  year  1786.  a  survey  was  made,  and  returned 
into  the  land  office  of  Pennsylvania,  and  a  patent 
was  granted  for  the  same.  The  title  set  up  by 
the  defendants  in  the  ejectment  was  derived 
from  two  land  warrants  from  the  land  office  of 
Pennsylvania,  dated  in  1773,  under  which  sur- 


relation  to  the  contract  which  he  seeks  to  enforce, 
but  will  turn  the  party  away  from  that  forum, 
and  leave  him  to  his  legal  remedy.  Thompson 
v.  Tod,  Peters'  C.  C.  R.^SSO. 

14.  To  constitute  a  settlement  on  lands  in 
"the  new  purchase,"  under  the  act  of  ihe  legis- 
lature of  1792,  there  must  be  an  occupancy,  ac- 
companied with  a  bona  fide  intention  immeili- 
ately  to  reside  upon  the  land,  either  in  person  or 
by  a  tenant;  and  without  this,  the  improvement 
on  the  land  is  of  no  importance.  Balfour's  Les- 
see V.  Meade,  1  Wash.  C.  C.  R.  18. 

15.  Reputed  boundaries  are  often  proved  by 
the  testimony  of  aged  witnesses,  and  the  hear- 
say evidence  of  such  witnesses  has  been  admit- 
ted to  establish  the  real  lines  in  opposition  to  the 
calls  of  an  ancient  patent.  Lessee  of  Penn  v. 
Conn,  Peters'  C.  C.  R.  496. 

16.  A  presumption,  that  the  purchase  money 
for  land  has  been  paid  to  the  proprietaries,  cair- 
not  arise  from  length  of  time,  when  the  claimant 
of  the  land  does  not  produce  a  patent,  or  does 
not  show  that  a  patent  has  issued  for  the  land. 

17.  Where  the  boundaries  of  a  number  ot 
tracts  of  land  were  run  and  marked  on  the 
ground,  as  well  as  the  interior  lines,  so  far  as  to 
enable  the  surveyor  to  lay  down  each  particular 
tract  by  protraction,  it  is  sufficient.  Lessee  of 
Browne  v.  ArbimcJcle,  1  Wash.  C.  C.  R.  484. 

18.  If  an  equitable  estate  has  been  forfeited 
under  the  attainder  laws,  the  legal  estate  will 
not  be  allowed  to  be  set  up  to  bar  a  fair  pur- 
chaser of  the  equitable.  Lessee  of  Delancey  v. 
M'-Keen,  1  Wash.  C.  C.  R.  354. 

19.  Mere  possession  of  land,  or  offering  to  sell 
it,  or  even  partial  sales  actually  made,  are  not 
alone  sufficient  to  authorize  a  presumption  of 
ownership ;  for  these  may  be  acts  of  a  tortious 
possessor,  or  of  an  agent.     Ibid. 

20.  A  warrant  and  survey,  and  consideiation- 


vevs  were  made  in  1778,  and  on  which  patents    money  paid,  is  a   sufi'icient  title   to  maintain 

-      •         -   '^    —     '  ejectment  in  the  circuit  court  of  Pennsylvania. 

Lessee  of  Copley  v.  Biddle,  2  Wash.  C.  C.  R.  354. 

21.  In  an  ejectment  against  any  other  person 
than  the  proprietaries  of  Pennsylvania,  it  is  not 
necessary  to  prove  title  out  of  the  proprietaries, 
if  a  ri"ht  of  entry  is  proved.  Lessee  of  Allen  v. 
Lyon°,  2  Wash.  C.  C.  R.  475. 

22.  An  ejectment  cannot  be  maintained  on  a 
warrant  without  a  survey,  or  purchase  money 
paid.  Lessee  of  Vanhorn  v.  Chesnut,  2  Wash. 
C.  C.  R.  160. 

23.  A  party  cannot  set  up  a  title  to  land  by 
settlement  prior  to  the  day  stated  for  the  com- 
mencement of  his  settlement,  in  the  warrant 
issued  to  him  for  the  land ;  but  he  may  prove 
the  land  was  never  in  the  possession  of  the  party 
who  claims  it  from  him  by  right  of  settlement. 
WeWs  Lessee  v.  Wright  et  al,  3  Wash.  C.  C.  R. 
350. 


were  issued  on  the  9th  of  March,  1782.  The 
compact  confirms  private  property  and  rights 
e.\isting  previous  to  its  date,  under  and  founded 
oil;  and  recognised  by  the  laws  of  either  state, 
falling  within  the  other;  preference  being  given 
to  the  elder  or  prior  right :  subject  to  the  pay- 
ment of  the  purchase  money  required  by  the 
laws  of  the  state  in  which  they  might  be,  for 
such  lauds.  Held,  that  the  title  derived  under 
the  Virginia  law  of  1779,  and  afterwards  per- 
fected by  the  patent  from  Pennsylvania,  in  1788, 
was  a  valid  title ;  and  superior  to  that  asserted 
under  the  warrants  of  1773,  and  the  patent 
founded  on  them,  and  issued  in  1782.  Marlatt 
V.  Silk  et  al.,  11  Peters,  1. 

12.  The  supreme  court  adopts  the  decisions 
of  state  courts,  when  applicable  to  titles  to  lands ; 
but  when  such  titles  depend  on  compacts  be- 
tween the  states  of  the  Union,  the  rule  of  deci- 
sion is  not  to  be  collected  from  the  decisions  of 
the  courts  of  either  state,  but  is  one  of  an  inter- 
national character.     Ibid. 

13.  A  court  of  equity  will  not  compel  the  per- 
formance of  a  parol  agreement  to  convey  lands, 
in  a  case  in  which  he  who  asks  the  assistance 
of  the  court  is  cliarged  with  unfair  conduct  in 


24.  The  plaintiff  in  ejectment  must  show  a 
legal  right  of  entry  in  general ;  and  unless  under 
special  circumstances  the  defendant  should  not 
be  let  in  to  prove  an  equitable  one.  Lessee  oj 
Cooper  v.  Galbraith,  3  Wash.  C   C  R.  546^ 

25.  A  paper  returned  into  the  land  office  ot 
Pennsylvania,  by  a  deputy  surveyor,  and  there 
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accepted  a?  a  rotiini  of  survey,  which  purported 
to  be  a  draft  of  land,  said  to  have  been  surveyed 
by  an  assistant  to  a  deputy  surveyor,  is  evidence, 
as  it  had  been  received  by  il»e  land  oflice.  Du- 
bois v.  Newman,  4  Wash.C.  C.  R.  74. 

26.  If  the  defendant  sets  up  an  outstanding 
title  in  a  third  person,  he  nnust  show  it  to  be  a 
leiral  subsisting  title,  and  better  than  the  plain- 
titPs.  Lessee  of  Mart)  Grijjilh  v.  Braclshau',  4 
Wash.  C.  C.  U.  171. 

27.  Improvements  made  by  a  disseisor  or 
trespasser,  on  the  land  of  another,  cannot  give 
him  a  title  at  law  to  it,  nor  in  equity,  unless  in 
a  case  of  gross  fraud  on  the  part  of  the  real 
owner.  Lessee  of  Holtzapple  v.  Phillcbaitm,  4 
Wash.  C.  C.  K.  365. 

28.  Laches  in  a  warrant  holder  in  perfecting 
his  title,  will  not  allect  him  as  against  the  pro- 
prietary, unless  he  took  advantage  of  it  by  grant- 
ing a  vacating  warrant.  But  a  person  having  a 
leiral  title,  who  goes  forward  and  perfects  it, 
will  prevail  against  the  elder  equitable  title, 
which  is  obnoxious  to  the  charge  of  laches ;  un- 
less the  former  had  notice  of  the  prior  equitable 
title :  and  the  circuit  court  will,  in  ejectment, 
notice  these  titles.     Ibid. 

29.  If  defendant  in  ejectment  do  not  set  up  a 
title  under  the  state,  it  is  not  competent  for  him 
to  allege  negligence  in  the  plaintiff"  in  not  having 
snrveyeil  his  warrant  in  time.  It  is  sufTicient  if 
the  survey  was  accepted  at  the  land  office. 
Lessee  of  'Fellows  v.  Pednck,  4  Wash.  C.  C.  R. 
477. 

30.  The  act  of  Pennsylvania,  of  1803,  26th 
]\Iarch,  6  Smith's  Laws.  61,  merely  repeals  the 
act  of  the  1 1th  March,  1800,  3  Smith.  421,  which 
repealed  the  act  of  limitations  of  1785,  after  two 
years  from  the  date  of  the  former  act,  e.xcept  as 
to  those  who  should  bring  their  actions  within 
the  two  years:  and  as  to  Ihese,  the  act  of  1800 
continues  in  force,  and  no  person  claiming,  or 
who  has  claimed  title  under  Connecticut,  can, 
at  any  time,  set  up  a  title  by  length  of  posses- 
sion, as  a  bar,  or  as  a  ground  for  recovery  in 
ejectment.     Ibid. 

31.  A  srant  from  the  commonwealth  of  Penn- 
sylvania,"passes  a  legal  estate  to  the  grantee, 
w-hich  continues  until  disturbed  by  an  actual 
adverse  possession.  The  title  vests  in  the  gran- 
lee  on  the  return  and  acceptance  of  the  survey 
and  the  payment  of  the  purchase  money  j  and 
the  legal  possession  vests  at  the  same  time. 
Lessee  of  Potts  v.  Gilbert,  3  Wash.  C.  C.  R.  475. 

32.  The  act  of  limitations  does  not  begin  to 
run,  until  the  plaintiff's  lessor  was  ousted,  or 
adversely  kept  out.  The  meanin<rof  the  act  of 
the  legislature  of  Pennsylvania,  of  the  26th  of 
March.  1785,  is  this:  If,  at  a  time  passed,  a 
person  was  disseised,  he  was  bound  to  bring  his 
ejectment  within  fifteen  years.  But  if  he  was 
afterwards  disseised,  the  act  of  limitations  which 
would  begin  to  run,  would  not  be  a  bar  in  less 
than  twenty-one  years.  Penn^s  Lessee  v.  Ing- 
ham., 3  Wash.  C.  C.  R.  90. 

33.  Adverse  possession  must  continue  in  point 
of  locality,  during  twenty-one  years.     A  posses- 


other,  so  as  to  make  up  the  period.  The  pos- 
session of  diilerent  intruders  on  the  tract  of  land, 
in  succession,  cannot  be  added  together  by  the 
last  intruder,  so  as  to  make  up  t\^euty-one  years 
of  ailverse  possession  a<j:aiiist  the  real  owner. 
Lessee  of  Potts  v.  Gilbert]  3  Wash.  C.  C.  R.  475. 

34.  The  possession  of  the  disseisor  to  bar  the 
plainlilf".  can  never  extend  beyond  the  limits  of 
the  particular  spot  upon  which  he  is  seated  ;  and 
the  lejial  possession  of  the  owner  continues  un- 
afTected.  as  to  the  residue  of  the  tract,  by  such 
tortious  possession  ;  and  his  legal  possession  re- 
vives, the  moment  the  intruder  quits  the  part 
of  the  tract  he  may  have  occupied.     Ibid. 

35.  A  sale  by  one  intruder  to  another,  without 
an  e.xact  definition  of  the  property  conveyed, 
will  not  aid  the  purchaser  in  establishing  a  con- 
tinued adverse  possession.     Ibid. 

36.  To  show  a  title  out  of  the  proprietaries  of 
New  Jersey,  a  grant,  warrant,  and  survey  under 
the  proprietors,  or  length  of  pcssession  against 
them,  may  be  shown.  Den  ex  dem.  of  Marij 
Gardner  v.  Sharp,  4  Wash.  C.  C.  R.  609. 

37.  A  being  tenant  of  land  in  dispute,  conveys 
the  same  in  fee  with  a  general  warranty  to  B, 
who  had  a  title  to  the  land  by  a  warrant  and 
survey,  under  the  proprietaries,  and  who.  after 
such  conveyance  by  A,  went  into  possession, 
and  retained  it  ever  afterwards.  In  an  eject- 
ment by  the  issue  in  tail  of  A  against  B,  the 
latter  is  not  estopped  to  deny  the  validity  of  the 
plaintiff's  title,  and  to  set  up  his  own  paramount 
title  acainst  him.  Estoppels  operate  equally 
and  reciprocally.  The  plaintiff's  claiming,  per 
forman  doni,  cannot  be  estopped:  so  neither  can 
the  defendant.     Ibid. 

38.  If  a  man,  having  two  titles  to  land,  one 
defeasible,  and  the  other  indefeasible,  and  he 
enters  generally,  the  law  adjudges  that  he  en- 
tered under  his  better  title.     Ibid. 

2.  Entries,  Warrants  and  Surveys  of  Lands  in 
Pennsylvania. 

39.  In  Pennsylvania,  payment  of  the  purchase 
money  to  the  state,  and  a  survey  of  the  land, 
give  a  legal  right  of  entr)-.  which  is  sufficient  in 
ejectment.  This  having  become,  in  Penn.sylva- 
nia,  an  established  legal  right,  and  having  incor- 
porated itself  as  such  with  property  and  tenures, 
must  be  regarded  by  the  common  law  courts  of 
the  United  States,  in  Pennsylvania,  as  a  ruling 
decision.  Snn.s'.s  Lessee  v.  Irvine,  3  Dall.  424; 
1  Cond.  Rep.  198. 

40.  A  survey  of  land  appropriated  to  satisfy 
depreciation  certificates,  is  not  void  by  the  pro- 
visions of  the  act  of  assembly  of  Pennsylvania 
of  1785,  although  the  survey  has  not  been  made 
by  going  upon  the  land,  and  running  all  the 
lines;  provided  the  lines  of  the  adjoining  survey 
have  ascertained,  precisely,  the  boundaries  of 
the  tract  in  question,  or  so  many  of  them  as  that 
the  remaining  lines  can  be  laid  down  with  ma- 
thematical certainty.  Lessee  of  Griffith  v.  Tunck- 
/toHser,  Peters' C.C.R.  418. 

41.  The  tract  of  country  appropriated  by  the 
legislature  of  Pennsylvania  to  satisfy  deprecia- 


sion  of  part  of  a  tract  of  land  short  of  twenty-one    tion  certificates,  having  been  surveyed  by  the 
years,  cannot  be  joined  to  a  possession  of  an-  [  authority  of  the  state;  it  was  not  required  that 
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the  depiUy-suiveyor  should  run  and  mark  the  1  title  to  the  land  accrues  in  a  third  person,  the 
lines  of  a"  tract  anew,  in  order  to  apply  it  to  a    uncertainty  of  the  warrant  forms  no  objection. 


warrant  which  came  into  his  hands  afterwards.    Ibid. 
Ibid. 

42.  A  warrant  for  land  is,  according  to  the 
Ions  and  uniform  practice,  dated  on  the  day  the 
application  was  made  for  the  land ;  although  it 
is  retained  in  the  office  until  the  purchase  mo- 
ney is  paid  :  when,  and  not  before,  it  issues  to 
the  party.     Ibid. 

43.  The  date  of  the  warrant,  and  not  the 
payment  of  the  purchase  mone)-,  is  the  period 
from  which  the  two  years  allowed  for  settle- 
ment of  lands  in  the  new  purchase  was  to  run. 
Ibid. 

44.  The  courses  and  distances  laid  down  in  a 
survey,  especially  if  it  be  ancient,  are  never,  in 
practice,  considered  conclusive;  but  are  liable 
to  be  materially  changed  by  oral  proof,  or  by 
other  evidence,  tending  to  prove  that  the  docu- 
mentary lines  are  not  those  actually  run.  Cojin 
et  al.  V.  Penn  et  al,  Peters'  C.  C.  R.  496. 

45.  It  is  not  the  lines  reported,  but  the  lines 
which  have  been  actually  run  by  the  surveyor, 
which  vest  in  a  patentee  the  area  included  in 
those  lines.     Ibid. 

46.  Where  the  mistakes  of  a  surveyor  are 
shown  by  satisfactory  proof,  courts  of  law  as 
well  as  courts  of  equity,  look  beyond  the  patent 
to  correct  them.  If  a  mistake  is  apparent  upon 
the  face  of  a  survey,  and  natural  or  artificial 
marks,  or  the  reputation  of  the  neighbourhood, 
have  fixed  the  boundaries  of  the  land  different 
from  those  delineated  in  the  survey,  a  subse- 
quent location  is  so  lar  affected  by  the  real  boun- 
daries, that  a  court  of  equity  will  not  permit  a 
title  derived  under  such  location,  to  be  set  up 
against  the  owner  of  the  land  intended  to  have 
been  located  by  the  first  survey.     Ibid. 

47.  It  has  always  been  customary,  in  Penn- 
sylvania, to  include  in  surveys  made  under  the 
grants  of  the  proprietaries,  a  greater  quantity  of 
land  than  the  grant  specified,  and  to  pay  for  the 
excess,  at  the  same  rate  the  original  quantity 
was  paid  for.  This  custom  did  not  e.xtend  to 
grants  of  land  within  the  proprietary  manors. 
Ibid. 

48.  Although  the  law  of  Peimsylvania  permits 
only  one  warrant  to  issue  to  one  person,  the  uni- 
versal practice  of  the  state,  upon  which  land 
titles  rest,  has  been  different ;  and  one  person 
may  take  out  any  number  of  warrants,  in  the 
names  of  different  persons,  who  are  considered 
as  merely  nominal,  and  trustees  for  the  person 
who  pays  for  the  warrants  and  their  execution. 
Lessee  of  Huidekoper  v.  Burrus,  1  Wash.  C.  C.  R. 
109. 

49.  The  practice  in  Pennsylvania  has  been, 
where  one  person  takes  out  a  number  of  war- 
rants to  cover  a  large  tract  of  land,  to  describe 
particularly,  in  the  leading  warrant,  the  tract  it 
is  intended  to  cover;  and  the  other  warrants  are 
generally  made  out  as  adjoining  this  and  each 
other.     Ibid. 

50.  The  uncertainty  of  the  description  in  the 
adjoining  warrants,  is  supplied  by  the  survey; 
and  if  this  act  be  performed,  before  any  adverse 


51.  Aliter,  if,  in  the'  mean  time,  another  per- 
son obtains  a  special  warrant  and  survey,  or  set- 
tles the  tract,  thus  uncertainly  described  ;  for  in 
this  case,  the  subsequent  survey  of  the  first  war- 
rant holder,  would  not  relate  back  to  the  date  of 
the  warrant,  so  as  to  overreach  the  intermediate 
title  thus  acquired.     Ibid. 

52.  If  the  outlines  of  a  large  tract  of  land  be 
legally  surveyed,  no  third  person  has  a  right  to 
impeach  the  internal  structure,  or  to  object  that 
anyone  of  the  warrants,  within  the  outlines,  was 
not  properly  surveyed.     Ibid. 

53.  If  a  warrant  be  located  on  one  tract,  and 
it  is  afterwards  lifted  and  located  on  another 
tract,  to  which  no  person  has  in  the  mean  time 
acquired  a  title;  this  is  valid  to  vest  a  title  in  the 
first  locator,  to  the  tract  to  which  the  warrant  is 
removed.  Aliter,  if  an  intermediate  title  has  been 
acquired?     Ibid. 

54.  To  make  a  survey  complete,  the  lines 
ought  to  be  run  and  marked  on  the  ground, 
where  necessary;  and  if  not  done,  the  surveyor 
may  afterwards  go  on  the  ground  to  complete 
the  same.  Query,  whether  the  not  running  and 
marking  the  lines  en  the  ground,  invalidates  the 
survey  1     Ibid. 

55.  By  the  practice  of  Pennsylvania,  relative 
to  lands,  if  a  warrant  be  taken  out  for  land  ad 
joining  A  B,  and  it  is  found  that  the  land  adjoin- 
ing AB  has  been  previously  taken  up;  it  may 
be"  laid  upon  land  adjoining  that  so  held  by  a 
previous  title.  Huidekofer  v.  M-Leaii,  1  Wash. 
C.C.R.  136. 

56.  If  a  warrant  be  issued,  to  resurvey  land, 
which  was  not  legally  surveyed,  it  will  stand  as 
an  original  warrant  of  survey.  Lessee  of  Penns 
v.Klyne,  1  Wash.  C.C.R.  207. 

57.  A  warrant  and  survey,  and  consideration 
paid,  gives  a  title  to  land  in  Pennsylvaiua,  suffi- 
cient To  maintain  an  ejectment.     Ibid. 

58.  But,  if  the  consideration  be  not  paid,  the 
warrant  holder  has  only  an  equitable  title  to 
compel  a  conveyance  on  payment  of  the  pur- 
chase money ;  and  he  cannot  recover  in  eject- 
ment, in  the  circuit  court,  against  the  proprieta- 
ries, or  those  who  hold  under  them;  nor  can  he 
defend  himself,  in  an  action  of  ejectment  brought 
against  him,  bv  them.     Ibid. 

"59.  The  rule'  in  Pennsylvania  is,  that  if  A,  who 
has  a  warrant;  do  not  use  due  diligence  to  have 
it  surveyed,  he  loses  his  priority  against  another 
warrant  holder  who  has  more  vigilance,  and 
who,  without  notice,  obtains  the  first  survey 
Lessee  of  Harry  Gordon  v.  Kerr  el  al,  1  Wash.  G 
C.R.  322. 

60.  The  prevalence  of  the  Indian  war,  before 
the  revolution,  is  no  excuse  for  a  neglect,  by  the 
holder,  to  have  a  warrant  executed,  beyond  the 
period  when  the  war  terminated.     Ibid. 

61.  By  the  common  practice  in  Pennsylvania, 
where  more  than  one  warrant  issues  to  one  per- 
son, he  uses  the  name  of  a  third  person,  who  is 
considered  merely  as  a  nominal  person  ;  the  title 
bein^r  in  him  who  pays  the  money  to  the  office, 


3S4 


PENNSYLVANIA  LAND  TITLES. 


Entries,  Warrants  and  Surveys  of  Lands  in  Pennsylvania. 


and   obtains  the  warrant.     Lessee   of  James  v. 
Gordon  et  a/.,  1  Wash.  C.  C.  K.  333. 

62.  Every  thing  necessary  to  designate  the 
land  covered  by  the  warrant,  so  as  to  prove  it  to 
be  withdrawn  from  the  general  mass  of  property, 
and  appropriated  to  the  use  of  an  individual, 
must  be  proved.  Lessee  of  Browne  v.  Arbunkle, 
1  Wash.  C.  C.  li.  484. 

63.  The  law  does  not  require  that  in  all  cases, 
and  under  every  possible  circumstance,  every 
line  of  a  survey  should  be  run  and  marked  on 
the  land  ;  much  less  that  the  doing  so  should  be 
material  to  the  validity  of  the  survey.     Ibid. 

64.  The  inceptive  title  of  a  warrant  holder  for 
lands  in  '•'  the  new  purchase,"  is  a  mere  right  of 
possession, .to  be  consummated  by  a  compliance 
with  the  requisites  of  the  law  ;  and  unless  they 
were  performed,  no  estate  vested  in  him,  and  he 
lost  his  riyht  of  possession.  Huidekoper  v. 
MLcan,  1  Wash.  C.  C.  R.  136. 

65.  Upon  a  forfeiture  being  incurred,  by  a 
non-compliance  with  the  terms  of  the  warrant, 
no  third  person  coulil  enter  on  the  land  ;  no  va- 
cating warrant  could  issue,  as  it  i.s  provided  by 
the  law  that  it  can  only  issue  to  an  actual  settler. 
Ihid. 

66.  If  the  warrant  for  lands  be  uncertain,  or 
if  it  be  certain,  and  is  laid  in  another  place,  and 
before  the  survey  is  made,  no  third  person  has 
acquired  a  title  to  the  land,  on  which  the  war- 
rant is  laid  ;  every  objection  to  a  title  so  derived 
is  done  away.  Lessee  of  Philips  v.  Wilson,  1 
Wash.  C.  C.  R.  470. 

67.  There  is  no  provision  in  the  act  of  assem- 
bly which  prevents  the  survey  under  a  warrant 
for  lands  in  •'•  the  new  purchase,"  after  two 
years;  unless  such  survey  will  interfere  with  a 
title  previously  acquired.  Lessee  of  Browne  v. 
Arbunkle,  1  Wash.  C.  C.  R.  484. 

68.  The  survey  gives  notice  to  all  subsequent 
purchasers,  and  it  is  only  such  who  can  com- 
plain. Such  a  survey  could  not  affect  the  title 
of  a  person,  who  in  the  mean  time  had  acquired 
an  incipient  title  to  the  land,  either  by  warrant 
or  settlement.  Lessee  of  Phillips  v.  Wilson,  1 
Wash.  C.  C.  R.  470. 

69.  If  the  surveyor  has  warrants  to  the  amount 
of  the  land  surveyed,  and  he  includes  the  whole 
in  one  survey,  marking  the  boundaries  of  the 
different  surveys;  it  is  nothing  to  third  persons 
how  the  warrants  are  appropriated,  before  the 
mass  of  the  survey  is  retsmed  to  the  surveyor- 
general.     Ibid. 

70.  A  survey  made  by  order  of  the  board  of 
property,  merely  to  mark  the  boundary  of  the 
land  claimed  by  the  person  for  whom  it  was 
made,  and  not  in  execution  of  a  warrant  for  the 
land,  is  not  such  a  survey  as  will  give  title. 
Wells'  Lessee  v.  Wright  et  cd.,  2  Wash.  C.  C.  R.  350. 

71.  There  is  no  principle  of  land  law,  more 
firmly  settled  in  this  and  probably  most  of  the 
states,  in  respect  to  country  lands,  than  this :  that 
where  the  calls  of  a  deed,  or  other  instrument, 
are  for  natural  or  well-known  artificial  objects, 
both  cause  and  distance,  where  inconsistent  with 
such  calls,  must  give  way  and  be  disregarded. 
This  rule  is  founded  upon  the  soundest  reason 
and  good  sense,  and  is  equally  so  in  its  applica- 


tion to  town  lots.   M'Pherson  v.  Foster,  4  Wash. 
C.  C.  R.  45. 

72.  In  Pennsylvania,  a  warrant  accompanied 
by  payment  of  the  purchase  money,  and  a  legal 
survey,  confers  upon  the  warrant  holder  a  legal 
title  suflicient  to  enable  the  holder  of  it  to  main- 
tain an  cjfictmcnt.  This  doctrine,  peculiar  per- 
haps to  this  state,  was,  though  not  without  diffi- 
culty, adopted  by  the  supreme  court  of  the 
Uniifd  States,  in  reference  to  Pennsylvania  titles, 
in  the  case  of  Smith  v.  Irwin.  The  circuit  court 
has  always,  since  that  decision,  acted  upon  the 
principle  it  establishes)  but  it  does  not  feel 
either  inclined  or  authorizetl  to  go  one  step  fur- 
ther. To  complete  the  legal  title,  the  plaintiff 
must  show  a  legal  survey.  He  must  produce 
the  survey  regularly  made,  or  at  least  he  must 
prove  by  parol  evidence  or  otherwise,  that  a 
survey  of  the  land  in  dispute  was  actually  made 
for  the  holder  of  the  warrant.  Dubois  v.  Newman, 
4  Wash.  C.  C.  R.  74. 

73.  If  the  warrant  for  lands  be  special,  that  is, 
sufficient  in  its  calls  to  enable  others  to  locate 
warrants  on  the  adjoining  lands,  it  amounts  to 
an  immediate  location  ;  and  on  the  payment  of 
the  purchase  money  to  the  state,  a  title  com- 
mences against  the  state,  and  others  who  may 
afterwards  obtain  a  right  to  the  same  land  from 
the  state.  It  is  the  duty  of  the  first  warrant 
holder  to  follow  up  his  right,  and  have  it  sur- 
veyed in  a  reasonable  time,  at  the  peril  of  losing 
his  priority,  by  the  superior  vigilance  of  a  subse- 
quent locator.     Ibid. 

74.  The  fifth  section  of  the  act  of  assembly  of 
the  3d  April,  1792,  is  confined  to  lands  lying 
north  and  west  of  the  Ohio,  Allegheny,  Coiie- 
wango,  and  not  to  lands  in  Luzerne  county,  and 
neither  under  that  act,  or  the  act  of  the  30th 
December,  1786,  or  on  general  principles,  is  a 
survey  of  a  warrant  on  settled  lands  void  ;  but  it 
will  be  good,  if  the  settlement  is  not  followed 
up.     Ibid. 

75.  A  survey  returned  and  accepted,  is,  prima 
facie,  presumed  to  have  been  legally  made,  and 
it  is  for  him  who  says  it  was  not,  to  prove  the 
fact.  In  a  survey  of  adjoining  tracts,  returned 
and  accepted,  it  is  not  necessary  to  produce  the 
original,  or  copies  of  the  surveys  and  connected 
plots,  unless  so  far  as  they  may  be  necessary  to 
identify  the  land.  I^essee  of  Mary  Griffith  v. 
J5 raJs/jau',  4  Wash.  C.  C.  R.  271. 

76.  Where  a  man  sets  up  a  settlement  right, 
against  another  settlement  right,  or  against  a 
warrant  and  survey,  he  must  prove  his  settle- 
ment to  be  prior  to  the  opposing  right,  and  con- 
tinuing; or  he  must  content  himself  with  the 
right  of  some  prior  settler,  by  deducing  a  title 
from  him  down  to  himself.     Ibid. 

77.  A  special  warrant  for  land  before  appro- 
priated, is  a  lost  warrant,  but  must  be  laid  as  a 
general  warrant  on  any  other  iniapproprialed 
land:  and  if  the  surveyor  had  traced  the  lines 
of  a  tract  without  a  warrant,  he  may  without 
going  again  on  the  land,  apply  such  warrant  to 
such  land,  and  the  survey,  when  returned,  bears 
date  as  of  the  day  when  the  survey  and  not  the 
application  was  made.  Lessee  of  Torrey  v. 
Beardsly,  4  Wash.  C.  C.  R.  242. 
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3.  Patents  for  Lands  in  Pennsylvania. 

78.  A  patent  for  land  lying  in  the  new  pur- 
chase of  Pennsylvania,  is  evidence  that  all  the 
previous  steps  leading  to  it  has  been  regularly 
pursued,  unless  the  contrary  is  proved  by  the 
person  who  impeaches  the  validity  of  it.  Lessee 
of  Brown  v.  Galloway,  Peters'  C.  C.  R.  291. 

79.  The  defendant,  at  the  time  he  purchased 
and  received  a  conveyance  of  the  land  in  dispute 
from  the  tenant  in  tail,  the  ancestor  of  the  plain- 
tiff, had  a  regular  survey  under  a  warrant  for 
the  same  land,  which  survey  had  been  returned 
by  the  surveyor-general  to  the  council  of  the 
proprietors,  and  was  by  them  accepted  and  or- 
dered to  be  recorded,  and  was  so.  Having  both 
these  titles,  the  defendant  entered  in  1753,  and 
has  ever  since  retained  the  possession.  The 
tenant  in  tail  died  in  1775,  leaving  a  son,  the 
father  of  the  plaintiff,  who  died  in  1776.  This 
suit  was  brought  about  1815.  Held,  that  this 
action  is  barred  by  sixty  years'  possession  under 
the  first,  and  by  thirty  under  the  second,  of  the 
act  of  limitations  of  the  5lh  June,  1787.  Den  ex 
dem.  Gardner  v.  Sharp,  4  Wash.  C.  C.  R.  609. 


PERIL  OF  THE  SEAS. 

Embezzlement  is  not  a  peril  of  the  seas  by 
the  maritime  law  of  this  country ;  and  theft  or 
robbery  is  a  peril  of  the  seas  only  where  it  is  a 
piracy  on  the  high  seas,  but  not  where  it  is  com- 
mitted by  persons  coming  to  the  ship  when  she 
is  not  on  the  high  seas,  or  by  persons  on  b^ard. 
King  v.  Shepherd,  3  Story's  C.  C.  R.  349. 


PERJURY. 

1.  Indictment  for  false  swearing,  under  the 
third  section  of  the  act  of  congress  of  March  1, 
1823,  which  declares  that  "  any  person  who  shall 
swear  or  affirm  falsely,  touching  the  expendi- 
ture of  public  money,  or  in  support  of  any  claim 
asainst  the  United  States,  shall  suffer  as  for  wil- 
ful and  corrupt  perjury."  The  indictment 
charged  the  false  swearing  to  be  an  affidavit 
made  before  a  justice  of  the  peace  of  Kentucky, 
in  support  of  a  claim  against  the  United  States ; 
under  the  act  of  congress  of  July,  1832.  to  pro- 
vide for  liquidating  and  paying  certain  claims  of 
the  state  of  Virginia.  By  the  supreme  court : — 
There  is  no  statute  of  the  United  States  which 
expressly  authorizes  any  justice  of  the  peace  of 
a  state,  or  any  officer  of  the  national  govern- 
ment, judicial  or  otherwise,  to  administer  an 
oath  in  support  of  any  claim  against  the  United 
otates,  under  the  act  of  1823.  United  States  v. 
Bailey,  9  Peters,  238. 

2.  The  secretary  of  the  treasury,  in  order  to 
carry  into  effect  the  authority  given  to  him  to 
liquidate  and  pay  the  claims  referred  to  in  the 
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act  of  1832,  had  established  a  regulation  author- 
izing affidavits  made  before  any  justice  of  the 
peace  of  a  state  to  be  received  and  considered 
in  proof  of  claims  under  the  act.  By  implica- 
tion, he  possessed  the  power  to  make  such  a 
regulation;  and  to  allow  such  affidavits  in  proof 
of  claims  under  the  act  of  1832.  It  was  inci- 
dent to  his  duty  and  authority  in  settling  claims 
under  the  act.  When  the  oath  is  taken  before 
a  state  or  national  magistrate,  authorized  to  ad- 
minister oaths,  in  pursuance  of  any  regulations 
prescribed  by  the  treasury  department,  or  in  con- 
formity with  the  practice  and  usage  of  the  trea- 
sury department,  so  that  the  affidavit  would  be 
admissible  evidence  at  the  department  in  sup- 
port of  any  claim  against  the  United  States,  and 
the  party  swears  falsely ;  the  case  is  within  the 
provision  of  the  act  of  1823,  ch.  165.     Ibid. 

3.  If  a  state  magistrate  shall  administer  an 
oath  under  an  act  of  congress  expressly  giving 
him  the  power  to  do  so,  it  would  be  a  lawful 
oath,  by  one  having  competent  authority ;  and 
as  much  so  as  if  he  had  been  specially  appointed 
a  commissioner  under  a  law  of  the  United  States 
for  that  purpose  :  and  such  an  oath,  administered 
under  such  circumstances,  would  be  wuhin  the 
purview  of  the  act  of  1823.     Ibid. 

4.  The  act  of  1823  does  not  create  or  punish 
the  crime  of  perjury,  technically  considered. 
But  it  creates  a  new  and  substantial  offence  of 
false  swearing;  and  punishes  it  in  the  same  man- 
ner as  perjury.  The  oath,  therefore,  need  not 
be  administered  in  a  judicial  proceeding,  or  in  a 
case  of  which  the  state  magistrate  under  the 
state  laws  had  jurisdiction,  so  as  to  make  the 
false  swearing  perjury.  It  would  be  sufficient 
that  it  might  be  lawfully  administered  by  the 
magistrate,  and  was  not  in  violation  of  his  official 
duty.     Ibid. 

5.  The  language  of  the  act  of  1823  should  be 
construed  with  reference  to  the  usages  of  the 
treasury  department.  The  false  swearing  and 
false  affirmation  referred  to  in  the  act,  ought  to 
be  construed  to  include  all  cases  of  swearing 
and  affirmation  required  by  the  practice  of  the 
department,  in  regard  to  the  expenditure  of  pub- 
lic money;  or  in  support  of  any  claims  against 
the  United  States.  The  language  of  the  act  is 
sufficiently  broad  to  include  all  such  cases ;  and 
there  is  no  reason  for  excepting  them  from  the 
words,  as  they  are  within  the  policy  of  the  act, 
and  the  mischief  to  be  remedied.     Ibid. 

6.  The  act  does  no  more  than  change  a  com- 
mon law  offence  into  a  statute  offence.     Ibid. 

7.  Query,  Whether  perjury  committed  on  a 
hearing  on  a  criminal  complaint  before  a  judge 
of  the  district  court  of  the  United  States,  is 
within  the  act  of  congress  of  1790,  ch.  9,  sec. 
18?  United  States  v.  Clarke,  1  Gallis.  C.  C.  R.  , 
497. 

8.  An  indictment  for  perjury  cannot  be  stis- 
tained  on  the  seventh  and  eighth  sections  of  the 
act  of  29th  July.  1813,  ch.  34,  granting  a  bounty 
to  vessels  engaged  in  the  fisheries,  unless  the 
certificate  required  by  the  seventh  section  be 
sworn  to  by  the  same  person,  whether  owner  ot 
the  vessel  or  his  agent,  or  representative,  who 
signs  the  certificate.     If  the  owner  signs  the 
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certificate,  ami  the  agent  swears  to  it,  the  ease 
is  not  witliin  the  statute.  United  States  v.  Kcn- 
drkk,  2  iMasoirs  C.  C.  R.  69. 

9.  The  defendant  was  indicted  for  perjiu y,  in 
falsely  taking  and  swearing  "  the  owner's " 
oath,  in  cases  where  goods  have  been  actually 
purchased ;  as  prescribed  by  the  fourth  section 
of  the  supplementary  collection  law,  of  the  1st 
of  jMarch,  1823.  The  perjury  was  charged  to 
have  been  committed  in  April,  1837,  at  the  cus- 
tom-house in  New  York,  on  the  importation  of 
certain  woollen  goods  iu  the  ship  Sheridan.  Tlie 
indictment  charged  the  defendant  with  having 
intentionally  suppressed  the  true  cost  of  the 
goods;  with  intent  to  defraud  the  United  States. 
2.  Charging  the  perjury  in  swearing  to  the  truth 
of  the  invoice  produced  by  him  at  the  time  of 
the  entry  of  the  goods,  the  invoice  being  false, 
Sec.  It  appeared  by  the  evidence  that  the  goods 
mentioned  in  the  entry  had  been  bought  by  the 
defendant  from  John  Wood,  his  father,  of  Sad- 
dleworth,  England.  No  witness  was  produced 
by  the  United  States  to  prove  thai  the  value  or 
cost  of  the  goods  was  greater  than  that  for  which 
they  were  entered  at  the  custom-house  in  New 
York.  The  evidence  of  this,  offered  by  the 
prosecution  was,  the  invoice  book  of  John  Wood, 
and  thirty-five  original  letters  from  the  defen- 
dant to  John  Wood,  between  1834  and  1837, 
showing  a  combination  between  John  Wood  and 
the  defendant  to  defraud  the  United  States,  by 
invoicing  and  entering  goods  at  less  than  their 
actual  cost ;  that  this  combination  comprehended 
the  goods  imported  in  the  Sheridan ;  and  that 
the  goods  received  by  that  ship  had  been  en- 
tered by  the  defendant,  he  knowing  that  they 
had  cost  more  than  the  prices  at  which  he  had 
entered  them.  This  evidence  was  objected  to 
on  the  part  of  the  defendant,  as  not  competent 
proof  to  convict  the  defendant  of  the  crime  of 
perjury;  and,  that  if  an  inference  of  guilt  could 
be  derived  from  such  proof,  it  was  an  inference 
from  circumstances,  not  sufficient,  as  the  best 
legal  testimony,  to  warrant  a  conviction.  Held, 
that  in  order  to  a  conviction,  it  was  not  neces- 
sary, on  the  part  of  the  prosecution,  to  produce 
a  living  witness;  if  the  jury  should  believe,  from 
the  written  testimony,  that  the  defendant  made 
a  false  and  corrupt  oath  when  he  entered  the 
goods.  The  United  States  v.  Wood,  14  Peters, 
430. 

10.  The  cases  in  which  a  living  witness  to  the 
corpus  delicti  of  the  defendant,  in  a  prosecution 
for  perjury,  may  be  dispensed  with,  are :  all 
such  where  a  person  charged  with  a  perjury  by 
false  swearing  to  a  fact  directly  disproved  by 
documentary  or  written  testimony,  springing 
from  himself,  with  circumstances  showing  the 
corrupt  intent:  in  cases  where  the  perjury 
charged  is  contradicted  by  a  public  record, 
proved  to  have  been  well  known  to  the  defen- 
dant when  he  took  the  oath,  the  oath  only  being 
proved  to  have  been  taken :  in  cases  where  the 
party  is  charged  with  taking  an  oath  contrary  to 
what  he  must  necessarily  have  known  to  be  the 
truth;  and  the  false  swearing  can  be  proved  by 
his  own  letters  relating  to  the  fact  sworn  to,  or 
by  other  written  testimony  e.\isting  and  being 


found  in  the  possession  of  the  defendant,  and 
which  has  been  treated  by  him  as  containing 
the  evidence  of  the  fact  recited  in  it.     Ibid. 

11.  The  letters  of  the  defendant,  showing  his 
knowledge  of  the  actual  cost  of  the  goods  which 
had  been  falsely  entered  by  him,  are  the  best 
evidence  which  can  be  given.  This  evidence  is 
good  under  the  general  principle  that  a  man's 
own  acts,  conduct,  and  declarations,  when  volun- 
tary are  always  admissible  in  evidence  against 
him.  If  the  "letters  of  the  defendant  showed 
that  the  invoice  book  of  the  vendor  of  the  goods, 
containing  an  invoice  of  the  goods  enumerated 
in  the  invoices  to  which  the  defendant  had  sworn 
the  owner's  oath,  iu  which  book  the  goods  were 
priced  higher  in  the  sale  of  them  to  the  defen- 
dant, recognised  the  book  as  containing  the  true 
invoice,  his  admission  supersedes  the  necessity 
of  other  proof  to  establish  the  real  price  given 
by  him  for  the  goods;  and  the  letters  and  in- 
voice book  hi  connection  preponderate  against 
the  oath  taken  by  the  defendant,  making  a  living 
witness  to  the  corpus  delicti  charged  in  the  in- 
dictment, unnecessary.     Ibid. 


PILOTS. 

1.  What  a  pilot  does  beyond  the  limits  of  his 
duty  as  such;  may  be  the  foundation  of  a  claim 
for  salvage;  but  not  such  acts  as  were  within 
his  duties.  Hand  v.  The  Elvira,  Gilpin's  D.  C. 
R.  65. 

2.  Where  a  steamboat  was  hired  for  the  pur- 
pose of  towing  a  vessel,  to  which  she  was  fas- 
tened, and  both  were  under  the  direction  of  a 
licensed  pilot,  the  owner  of  the  steamboat  is  not 
entitled  to  damages  on  account  of  injury  sus- 
tained in  the  course  of  navigation,  and  not  caused 
by  negligence  of  the  pilot.  Reeves  ct  al.  v.  The 
Ship  ConstitutiGn,  Gilpin's  D.  C.  R.  579. 

3.  Assisting  vessels  in  distress,  beyond  what 
the  mere  duty  of  pilots  requires,  entitles  pilots 
to  compensation.  Dclany.  a  Pilot,  v.  The  Sloop 
Peragio,  Bee's  Adm.  Rep.  212. 

4.  The  brig  Hope,  with  a  valuable  cargo,  had 
been  conducted  in  the  evening,  by  a  pilot  inside 
of  Mobile  point,  where  pilots  of  the  outer  har- 
bour usually  leave  vessels  which  they  pilot  in- 
side of  that  bar.  The  pilot  was  discharged,  and 
the  Hope  proceeded  up  the  bay  of  Mobile.  The 
wind  soon  after  changed,  blew  a  violent  gale 
from  the  northwest,  both  anchors  parted,  and 
the  Hope  was  driven  on  a  shoal  outside  of  the 
point,  among  the  east  breakers.  The  gale  in- 
creased to  a  hurricane,  anti  forced  the  vessel  on 
her  beam  ends,  and  her  masts  and  bowsprit 
were  cut  away.  The  master  and  crew  deserted 
her  to  save  their  lives.  After  various  fruitless 
efforts  to  save  her,  the  libellants,  all  pilots  of  the 
outer  harbour  of  Mobile,  two  days  after  she  was 
strandeti.  and  while  yet  in  great  peril,  succeeded  : 
and  she  was  brought  up  to  the  city  of  Mobile 
by  them,  towed  by  their  pi.^of  boat  assisted  t)va 
steamboat  employed  by  tnem.  On  a  libel  for 
salvage,  the  district  court  of  the  United  States 
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for  the  district  of  Alabama  allowed,  as  salvage, 
one-third  of  fifteen  thousand  two  hundred  and 
ninety-nine  dollars  and  fifty-eight  cents,  the  ap- 
praised value  of  the  brigand  cargo.  The  owners 
of  the  brig  and  cargo  appealed  to  the  supreme 
court.  By  the  court: — A  pilot,  vi'hile  acting 
within  the  strict  line  of  his  duty,  however  he 
may  entitle  himself  to  extraordinary  pilotage 
compensation  for  extraordinary  services,  as  con- 
tradistinguished from  ordinary  pilotage  for  ordi- 
nary services,  cannot  be  entitled  to  claim  sal- 
vage. In  this  respect  he  is  not  distinguished 
from  any  other  officer,  public  or  private,  acting 
within  the  appropriate  sphere  of  his  duty.  But 
a  pilot,  as  such,  is  not  disabled,  in  virtue  of  his 
office,  from  becoming  a  salvor.  On  the  con- 
trary, whenever  he  performs  salvage  services 
beyond  the  line  of  his  appropriate  duties,  or  un- 
der circumstances  to  which  those  duties  do  not 
justly  attach,  he  stands  in  the  same  relation  to 
the  property  as  any  other  salvor:  that  is,  with  a 
title  to  compensation  to  the  extent  of  the  merit 
of  his  services,  viewed  in  the  light  of  a  liberal 
public  policy.  Hobart  v.  Drogan,  10  Peters, 
108. 

5.  Seamen,  in  the  ordinary  course  of  things, 
in  the  performance  of  their  duties,  are  not  al- 
lowed to  become  salvors,  whatever  may  have 
been  the  perils,  or  hardships,  or  gallantry  of  their 
services,  in  saving  the  ship  and  cargo.  Extra- 
ordinary events  may  occur,  in  which  their  con- 
nexion with  the  ship  may  be  dissolved  de  facto, 
or  by  operation  of  law  ;  or  they  may  exceed 
their  proper  duty,  in  which  cases  they  may  be 
permitted  to  claim  as  salvors.     Ibid. 

6.  It  is  not  within  the  scope  of  the  positive 
duties  of  a  pilot  to  go  to  the  rescue  of  a  wrecked 
vessel,  and  employ  himself  in  saving  her  or 
her  cargo,  when  she  was  wholly  unnavigable. 
That  is  "a  duty  entirely  distinct  in  its  nature,  and 
no  more  belonging  to  a  pilot  than  it  would  be  to 
supply  such  a  vessel  with  masts  and  sails,  or  to 
employ  lighters  to  discharge  her  cargo  in  order 
to  float  her.  It  is  properly  a  salvage  service,  in- 
volving duties  and  responsibilities,  for  which  his 
employment  may  peculiarly  fit  him,  but  yet  in 
no  sense  included  in  the  duty  of  navigating  the 
ship.     Ibid. 

7.  This  was  the  case  where  the  libellants 
acted  as  salvors,  and  not  as  pilots.  They  had, 
at  the  time,  no  particular  relation  to  the  distressed 
ship.  They  proffered  useful  services  as  volun- 
teers, without  any  pre-existing  covenant  that 
connected  them  with  the  duty  of  employing 
themselves  for  her  preservation.  The  duties 
they  undertook  were  far  beyond  any  belonging 
to  pilots,  and  precisely  those  belonging  to  salvors. 
Ibid. 

8.  Suits  for  pilotage  on  the  high  seas,  and  on 
waters  navigable  from  the  sea,  as  far  as  the  tide 
ebbs  and  flows,  are  within  the  admiralty  and 
maritime  jurisdiction  of  the  United  States.  The 
service  is  strictly  maritime,  and  falls  within  the 
principles  already  established  by  the  supreme 
court  in  the  case  of  the  Thomas  Jefferson,  10 
Wheaton's  Rep.  428,  and  Peyroux  v.  Howard,  6 
Peters'  Rep.  682.     Ibid. 


PILOTAGE. 

1.  To  make  pilotage  a  lien  on  the  ship,  the 
contract  must  have  been  made  by  some  person 
in  the  employment  of  the  owner,  duly  author- 
ized to  make  the  contract,  such  as  the  master,  or 
the  quasi  master.  But  mere  wrong-doers  or 
mutineers  have  no  power  to  bind  the  ship  for 
pilotage.     The  Anne,  1  Mason's  C.  C.  R.  508. 

2.  Pilotage  is  a  necessary  expenditure  on  a 
voyage.  If  a  master  of  a  vessel  pays  demands 
for  pUotage,  he  represents  the  claimants,  and  he 
has  a  lien  on  the  proceeds  of  the  sale  of  the  ship 
for  the  amount  paid.  As  to  pilotage,  the  master 
is  bound  by  the  laws  of  Oleron,  to  pay  it  for  the 
safety  of  the  ship  and  goods.  Gardner  et  at.  v. 
The  Ship  Neiv  Jerseij,  1  Peters'  Adm.  Decis.  227. 

3.  The  admiralty  jurisdiction  is  in  personam, 
as  well  as  in  rem,  in  cases  of  pilotage  of  ves- 
sels to  and  from  sea  ;  but  where  the  services  are 
performed  within  the  body  of  a  county  of  a  state, 
the  admiralty  has  not  jurisdiction.  The  Anne, 
1  Mason's  C.  C.  R.  508. 

4.  Suits  for  pilotage,  and  on  waters  navigable 
from  the  sea,  as  far  as  the  tide  ebbs  and  flows, 
are  within  the  admiralty  jurisdiction  of  the 
United  States.  The  service  is  strictly  maritime, 
and  falls  within  the  principles  established  by  the 
supreme  court,  in  the  case  of  the  Thomas  Jef- 
ferson, 10  Wheaton's  Rep.  428,  and  Peyroux  v. 
Howard,  6  Peters'  Rep.  682.  Hobart  v.  Drogan, 
10  Peters,  108. 


PIRACY. 

1.  A  robbery  committed  on  the  high  seas,  al- 
though such  robbery,  if  committed  on  land, 
would  not,  by  the  laws  of  the  United  States,  be 
punishable  with  death,  is  piracy,  under  the  act 
of  congress  of  1790,  and  the  circuit  courts  have 
jurisdiction  thereof.  United  States  v.  Palmer,  3 
Wheat.  610;  4  Cond.  Rep.  352. 

2.  The  crime  of  robbery,  as  mentioned  in  the 
act,  is  the  crime  of  robbery  as  recognised  and 
defined  at  common  law.     Ibid. 

3.  The  crime  of  robbery,  committed  by  a  per- 
son who  is  not  a  citizen  of  the  United  States,  on 
the  high  seas,  on  board  of  a  ship  belonging  ex- 
clusively to  subjects  of  a  foreign  state,  or  on  per- 
sons in  a  foreign  vessel,  is  not  piracy  under  the 
act,  and  is  not  punishable  in  the  courts  of  the 
United  States.     Ibid. 

4.  When  a  civil  war  rages  in  a  foreign  nation, 
one  part  of  which  separates  itself  from  the  old 
established  government,  and  erects  itself  into  a 
distinct  government,  the  courts  of  the  United 
States  must  view  such  newly  constituted  govern- 
ment as  it  is  viewed  by  the  legislative  and  exe- 
cutive departments  of'  the  government  of  the 
United  States.  If  that  government  remams  neu- 
tral, but  recognises  the  existence  of  a  civil  war, 
the  courts  of'the  Union  cannot  consider  as  cri- 
minal those  acts  of  hostility  which  war  author- 
izes, and  which  the  new  government  may  direct 
against  its  enemy.     Ibid. 


388 


PIRACY. 


Piracy. 


5.  The  same  testimony  which  would  be  sufli- 
cient  to  prove  thai  a  vessel  or  person  is  in  the 
service  of  an  acknowledged  state,  is  admissible 
to  prove  that  they  are  in  the  service  of  such 
newly-created  government.  Its  seal  cannot  be 
allowed  to  prove  itself,  but  may  be  proved  by 
such  testimony  as  the  nature  of  the  case  admits; 
and  the  fact  that  a  vessel  or  person  is  in  the  ser- 
vice of  such  government  may  be  established 
otherwise,  should  it  be  impracticable  to  prove 
the  seal.     Ibid. 

6.  A  commission  issued  by  Aury,  as  "briga- 
dier of  the  Mexican  republic,"  (a  republic  whose 
existence  is  unknown  and  unacknowledged)  or 
as  "generalissimo  of  the  Floridas"  (a  proviiice 
in  the  possession  of  Spain),  will  not  authorize 
armed  vessels  to  make  captures  at  sea.  United 
States  V.  Klintock,  5  Wheat.  144 ;  4  Cond.  Rep. 
614. 

7.  Query,  Whether  a  person,  acting  with  good 
faith  under  such  a  commission,  may  be  guilty 
of  piracy.     Ibid. 

8.  However  this  may  be,  in  general,  under  the 
particular  circumstances  of  this  case,  showing 
that  the  seizure  was  made,  not  jure  belli,  but 
animo  furandi.  the  commission  was  held  not  to 
exempt  the  prisoner  from  the  charge  of  piracy. 
Ibid. 

9.  The  act  of  the  30th  of  April,  1790,  ch.  36, 
extends  to  all  persons,  on  board  all  vessels,  which 
throw  off  their  national  character  by  cruising 
piratically,  and  committing  piracy  on  other  ves- 
sels.    Ibid. 

10.  The  act  of  the  3d  of  March,  1819,  ch.  76, 
sec.  5,  referring  to  the  law  of  nations  for  a  de- 
finition of  the  crime  of  piracy,  is  a  constitutional 
exercise  of  the  power  of  congress  to  define  and 
punish  that  crime.  United  States  v.  Smith,  5 
Wheat.  153;  4  Cond.  Rep.  619. 

11.  The  crime  of  piracy  is  defined  by  the  law 
of  nations  with  reasonable  certainty.     Ibid. 

12.  Robbery,  or  forcible  depredation,  upon  the 
sea,  animo  furandi,  is  piracy  by  the  law  of  na- 
tions, and  by  the  act  of  congress.     Ibid. 

13.  The  eighth  section  of  the  act  of  the  30th 
of  April,  1790.  ch.  36,  for  the  punishment  of  cer- 
tain crimes  against  the  United  States,  is  not  re- 
pealed by  the^act  of  the  3d  of  March,  1819,  ch. 
76,  to  protect  the  commerce  of  the  United  States,  | 
and  to  punish  the  crime  of  piracy.  United  Stales 
v.  Furlong,  alias  Hobson  et  al,  5  Wheat.  184 ;  4 
Cond.  Rep.  623. 

14.  In  an  indictment  for  a  piratical  murder 
(under  the  act  of  the  30th  of  April,  1790,  ch.  36, 
sec.  8),  it  is  not  necessary  that  it  should  allege 
the  prisoner  to  be  a  citizen  of  the  United  States, 
nor  that  the  crime  was  committed  on  board  a 
vessel  belonging  to  citizens  of  the  United  States  ; 
but  it  is  sufficient  to  charge  it  as  committed  from 
on  board  such  a  vessel,  by  a  mariner  sailing  on 
board  such  a  vessel.     Ibid. 

15.  The  words  "  out  of  the  jurisdiction  of  any 
particular  state,"  in  the  act  of  the  30th  of  April, 
1790.  ch.  36,  sec.  8,  are  construed  to  mean,  out 
of  the  jurisdiction  of,  any  particular  state  of  the 
Union.     Ibid. 

16.  A  vessel  lying  in  an  open  roadstead  of  a 


foreign  country,  is  "upon  the  high  seas"  withm 
the  act  of  1790,  ch.  36,  sec.  8.     Ibid. 

17.  A  citizen  of  the  United  States,  fittnig  out 
a  vessel  in  a  port  of  the  United  States,  to  cruise 
against  a  power  in  amity  with  the  United  States, 
is^  not  protected  by  a  foreign  commission  from 
punishment  for  any  ollence  committed  against 
the  property  of  citizens  of  the  United  Stales. 
Ibid.  ,  .     . 

18.  The  courts  of  the  United  States  have  juris- 
diction of  a  murder  committed  on  the  high  seas 
from  a  vessel  belonging  to  the  United  States,  by 
a  foreigner  being  on  boaril  of  such  vessel,  upon 
another  foreigner  being  on  board  of  a  foreign 
vessel.  It  is  not  necessary  to  produce  document- 
ary evidence,  in  order  to  prove  the  national  cha- 
racter of  a  vessel,  on  an  intUctment  for  piracy. 
Ibid. 

19.  The  courts  of  the  United  States  have  not 
jurisdiction  of  a  murder  committed  by  one  fo- 
reigner, on  another  foreigner,  both  being  on  board 
a  foreign  vessel.     Ibid. 

20.  it  is  competent,  in  an  indictment  for  piracy, 
for  the  jury  to  find  that  a  vessel  within  a  marine 
league  of  the  shore,  at  anchor,  in  an  open  road- 
stead, where  vessels  only  ride  under  shelter  of 
the  land  at  a  season  when  the  course  of  the 
winds  is  invariable,  is  upon  the  high  seas.    Ibid. 

21.  The  act  of  the  3d  of  March,  1819,  ch.  76, 
sec.  5,  furnishes  a  sufficient  definition  of  piracy  ; 
and  it  is  defined  to  be  "  robbery  on  the  seas." 
Ibid. 

22.  A  vessel  loses  her  national  character  by 
assuming  a  piratical  character;  and  a  piracy 
committed  by  a  foreigner  from  on  board  such  a 
vessel,  upon  any  other  vessel  whatever,  is  punish- 
able untler  the  eighth  section  of  the  act  of  the 
30th  of  April,  1790,  ch.  36.     Ibid. 

23.  On  an  indictment  for  piracy,  the  jury  may 
find  the  national  character  of  a  vessel  upon  such 
evidence  as  will  satisfy  their  minds ;  without 
the  certificate  of  registry,  or  other  documentary 
evidence,  being  produced  ;  and  without  proof 
of  their  having  been  seen  on  board.     Ibid. 

24.  On  an  indictment  for  piracy,  the  national 
character  of  a  merchant  vessel  of  the  United 
States  may  be  proved  without  evidence  of  her 
certificate  of  registry.     Ibid. 

25.  The  courts  of  the  United  States  have 
jurisdiction  under  the  act  of  the  30th  of  April, 
1790,  ch.  36,  of  murder  or  robbery  committed  on 
the  high  seas;  although  not  "committed  on  board 
a  vessel  belonging  to  citizens  of  the  United 
States,  as  if  she" had  no  national  character;  but 
was  held  by  pirates,  or  persons  not  lawfully  sail- 
ing under  the  flag  of  any  foreign  nation.  United 
States  V.  Holmes]  5  Wheat.  412;  4  Cond.  Rep. 


26.  In  the  same  case,  and  under  the  same  act, 
if  the  offence  be  committed  on  board  of  a  foreign 
vessel  by  a  citizen  of  the  United  States;  or  on 
board  a  vessel  of  the  United  States  by  a  fo- 
reigner ;  or  by  a  citizen  or  foreigner  on  board  of 
a  piratical  vessel ;  the  offence  is  equally  cogni- 
zable by  the  courts  of  the  United  States.     Ibid. 

27.  It  makes  no  difference  in  such  a  case,  and 
under  the  same  act,  vv'hether  the  offence  was 
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committed  on  board  of  a  vessel,  or  on  the  sea; 
as  by  throwing  the  deceased  overboard  and 
drowning  him,  or  by  shooting  him  when  in  the 
sea,  though  he  was  not  thrown  overboard.     Ibid. 

28.  In  such  a  case,  and  under  the  same  act, 
where  the  vessel,  from  on  board  of  which  the 
offence  was  committed,  sailed  from  Buenos 
Ayres,  where  she  had  enlisted  her  crew;  but  it 
did  not  appear  by  legal  proof  that  she  had  a 
commission  from  the  government  of  Buenos 
AyreS;  or  any  ship's  papers  or  documents  from 
that  government,  or  that  she  was  ever  recognised 
as  a  ship  of  that  nation,  or  of  its  subjects,  or  who 
were  the  owners,  where  they  resided,  or  when  or 
where  the  vessel  was  armed  and  equipped  ;  but 
it  did  appear  in  proof,  that  the  captain  and  crew 
were  chiefly  Englishmen,  Frenciimen,  and  citi- 
zens of  the  United  States,  domiciled  at  Baltimore, 
where  the  privateer  was  built:  Held,  that  the 
burthen  of  proof  of  the  national  character  of  the 
vessel,  was  on  the  prisoners.     Ibid. 

29.  General  piracy,  or  murder,  or  robbery 
committed  by  persons  on  board  a  vessel,  not  at 
the  time  belonging  to  the  subjects  of  any  foreign 
power,  but  in  possession  of  a  crew,  acting  in  de- 
fiance of  all  law,  and  acknowledging  obedience 
to  no  government  whatever ;  is  within  the  8th 
section  of  the  act  of  congress  of  April  30th,  1799, 
ch.  36.  and  is  punishable  in  the  courts  of  the 
United  States.  Uiiited  States  v.  Furlong,  5  Wheal. 
185;  4  Cond.  Rep.  623. 

30.  There  is  a  distinction  between  the  crimes 
of  murder  and  piracy.  The  latter  is  an  oflence 
within  the  criminal  jurisdiction  of  all  nations: 
not  so  with  murder,  it  is  punishable  under  the 
laws  of  each  state.     Ibid. 

31.  It  is  not  neces.'sary  to  produce  documentary 
evidence,  to  prove  the  national  character  of  a 
vessel,  on  an  indictment  for  piracy.     Ibid. 

32.  Upon  a  piratical  capture,  the  property  of 
the  original  owners  cannot  be  forfeited  for  the 
misconduct  of  the  captors,  in  violating  the  muni- 
cipal laws  of  the  country  where  the  captors  have 
carried  the  property.  The  Josefa  Segunda,  5 
Wheat.  338;  4  Cond.  Rep.  672. 

33.  Pirates  may  be  lawfully  captured  by  the 
public  or  private  ships  of  any  nation,  in  peace  or 
in  war;  for  they  are  hostes  hurnani  generis. 
The  Marianna  Flora,  11  Wheat.  1;  6  Cond.  Rep. 
201. 

34.  On  a  question  of  probable  cause  of  seizure, 
under  the  piracy  acts  of  3d  of  March,  1819,  ch. 
75,  and  of  the  15th  of  May,  1820,  ch.  20;  al- 
though the  crew  may  be  protected,  by  a  com- 
mission bona  fide  received,  and  acted  under,  from 
the  consequences  attaching  to  the  offence  of 
piracy,  by  the  general  law  of  nations  ;  although 
such  commission  was  irregularly  issued  ;  yet,  if 
the  defects  in  the  commission  be  such  as.  con- 
nected with  the  insubordination  and  predatory 
spirit  of  the  crew,  to  excite  a  justly  founded  sus- 
picion, it  is  sufficient,  under  the  act  of  congress, 
to  justify  the  captors  for  bringing  in  the  vessel 
for  adjudication,  and  to  exempt  them  from  costs 
and  damages.  The  Palmyra,  12  Wheat.  1;  6 
Cond.  Rep.  397. 

35.  Whatever  difficulty  there  may  be,  under 
our  municipal  institutions,  in  punishing  as  pirates, 
33* 


citizens  of  the  United  States  who  take  from  a 
state  at  war  with  Spain,  a  commission  to  cruise 
against  that  power,  contrary  to  the  14th  article 
of  the  Spanish  treaty ;  yet  there  is  no  doubt  that 
such  acts  are  to  be  considered  as  piratical  acts 
for  all  civil  purposes,  and  the  offending  parties 
cannot  appear,  and  claim  in  our  courts  the  pro- 
perty thus  taken.  The  Bella  Corrunes,  6  Wheat. 
152;  5  Cond.  Rep.  45. 

36.  To  constitute  the  offence  of  piracy,  within 
the  act  of  1790,  ch.  9,  by  "piratically  and  felo- 
niously "  running  away  with  a  vessel,  personal 
force  and  violence  is  not  necessary.  United 
States  V.  Tidly,  1  Gallis.  C.  C.  R.  247. 

37.  The  "  piratically  and  feloniously  "  running 
away  with  a  vessel,  within  the  act,  is  the  run- 
ning away  with  a  vessel,  whh  an  intent  to  con- 
vert the  same  to  the  taker's  own  use,  against  the 
will  of  the  owner.  The  intent  must  be  animo 
furandi.     Ibid. 

38.  The  circuit  court  has  cognizance,  under 
the  act  of  1790,  ch.  9,  sec.  8,  of  piracy  on  board 
an  American  ship,  although  committed  in  an 
open  roadstead,  adjacent  to  a  foreign  territory, 
and  within  half  a  mile  of  the  shore.  United 
States  V.  Ross,  1  Gallis.  C.  C.  R.  524. 

39.  Where  the  defendant  was  indicted  for 
robbery  and  piracy,  on  the  high  seas,  on  board  a 
brig  called  L'Eclair,  a  foreign  vessel,  belonging 
exclusively  to  French  owners ;  and  sailing  under 
the  French  flag :  Held,  that  under  the  acts  of 
congress,  the  circuit  court  had  no  jurisdiction  to 
try  and  punish  the  offence.  United  States  v.  Kess- 
ler,  1  Baldwin's  C.  C.  R.  25. 

40.  Whether  the  offence  was  committed  with- 
in or  without  a  marine  league  of  the  coast  of  the 
United  States,  makes  no  difl'erence.     Ibid. 

41.  The  defendant,  who  was  the  first  lieute- 
nant of  an  American  privateer,  the  Revenge,  was 
indicted  for  piracy  committed  on  a  Portuguese 
vessel,  and  for  assaulting  the  crew,  and  putting 
them  in  bodily  fear,  &c.  The  defendant  was 
charged  with  boarding  the  vessel,  and,  by  force 
and  "intimidation,  taking  from  her  money  and 
other  articles;  not  claiming  the  vessel  as  prize, 
but  pretending  that  the  Revenge  was  an  English 
vessel,  and  that  the  articles  would  be  paid  for 
by  an  order  on  the  English  consul.  Held,  that 
the  eighth  section  of  the  act  for  the  punishment 
of  cerfain  crimes,  makes  murder  and  robbery  on 
the  high  seas  acts  of  piracy.  The  words,  '•'  which 
if  committed  in  the  body  of  a  county,"  do  not 
relate  to  "murder  and  robbery,"  but  to  the 
words  immediately  preceding  them,  or  any  other 
offence.  United  States  v.  Jones,  3  Wash.  C.  C.  R. 
209. 

42.  To  define  the  meaning  of  "robbery,"  the 
common  law  must  be  resorted  to.  Wherever  a 
statute  of  the  United  States  uses  a  technical 
term,  which  is  known,  and  its  meaning  clearly 
ascertained  by  the  common  law  or  civil  law, 
from  one  or  other  of  which  it  is  obviously  bor- 
rowed, it  is  proper  to  refer  for  its  meaning  to  the 
source  from  which  it  is  taken.     Ibtd. 

43.  The  act  of  congress  of  1812  for  the  go- 
vernment of  the  navy  of  the  United  States,  does 
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30th  April,  1790.  The  general  rule  of  law,  that 
robbery  on  the  high  seas  is  piracy,  has  no  excep- 
tion or  qualitication  in  favonr  ol"  commissioned 
privateers  in  any  act  of  congress,  in  the  common 
law,  or  in  the  law  of  nations.  Robbery  is  the 
feloliious  taking  of  goods  from  the  person  of 
another ;  or  in  his  presence,  by  violence ;  or  by 
putting  him  in  fear,  and  against  his  will.     Ibid. 

44.  As  there  was  no  proof,  under  the  indict- 
ment, that  in  the  lirst  instance  any  unlawful  acts 
■were  meditated  by  the  commander  of  the  Re- 
venge, and  his  otiicers;  it  was  held  to  be  insulii- 
cient  to  charge  the  defendants,  who  were  part 
of  the  crew,  with  piracy,  by  proving  acts  of  rob- 
bery committed  by  the  crew  in  general.  It  must 
be  proved  that  the  defendants,  who  were  part  of 
the  crew,  participated  in  the  taking,  and  that 
they  did  it  feloniously.  The  captain  of  the  Re- 
venge may  have  been  guilty  of  robbery,  and 
those  who  e.xecuted  his  orders  may  have  been 
innocent.     Ihid. 

45.  The  crimes  of  piracy  mentioned  in  the 
eighth  section  of  the  act  for  the  punishment  of 
certain  crimes,  passed  30th  April,  1790;  are  such 
as  are  committed  by  citizens  of  the  United  States, 
or  on  board  of  vessels  of  the  United  States  ;  and 
the  tenth  and  eleventh  sections  of  the  act,  which 
refer  to  accessaries,  refer  to  acts  of  piracy  men- 
tioned in  the  eighth  section.  United  States  v. 
Hoivard  et  al,  3  Wash.  C.  C.  R.  340. 

46.  An  endeavour  by  a  mariner  to  corrupt  the 
master  of  a  vessel,  and  to  induce  him  to  go  over 
to  pirates,  is  within  the  provisions  of  the  eighth 
section  of  the  law.     Ibid. 

47.  To  establish  the  crime  of  confederacy, 
there  must  be  some  proof  of  criminal  intentions 
in  the  persons  charged.     Ibid. 

48.  The  language  of  the  twelfth  section  of  the 
law  implies  compact  and  association  with  pirates, 
as  well  in  relation  to  the  past  as  to  the  future. 
Any  intercourse  with  them,  which  is  calculated 
to  promote  their  views,  is  within  the  provisions 
of  the  law.     Ibid. 

49.  In  order  to  affect  all  the  officers  and  crew 
of  a  piratical  vessel  with  guilt,  the  original  voy- 
age must  have  been  undertaken  with  a  piratical 
design,  and  the  officers  and  crew  have  acted 
upon  such  design;  otherwise,  those  only  are 
guilty  who  co-operated  actively  in  the  piracy. 
United  States  v.  Gibcrt,  2  Sumner's  C.  C.  R.  19. 

50.  It  would  not  be  sufficient  to  affect  them 
with  such,  if  they  had  known  the  voyage  was 
to  be  an  illegal  one,  as  in  the  slave-trade,  con- 
trary to  the  laws  of  Spain.     Ibid. 

51.  The  simple  fact  of  presence  on  board  the 
piratical  vessel,  where  there  was  no  original 
piratical  design,  is  not  of  itself  sufficient  to  aflect 
a  party  with  the  crime.  All  who  are  present, 
acting  and  assisting  in  the  piracy,  are  to  be 
deemed  principals.     Ibid. 

52.  The  act  of  1790,  ch.  9,  sec.  8,  for  the 
punishment  of  certain  crimes,  -passed  by  con- 
gress, as  well  as  the  act  of  1820,  ch.  113,  applies 
to  all  murders  and  robberies  committed  on  board 


of,  or  upon,  American  ships  on  the  high  seas. 
Ibid. 

53.  The  indictment  charged  the  piracy  to  have 
been  committed  ''outhe  high  .seas,  within  the 
admiralty  and  maritime  jurisdiction  ol  the  United 
States,  aiid  out  of  the  jurisdiction  of  a  particular 
state."  Held,  that  this  was  a  suliicient  stalement 
of  the  venue,  without  a  further  specification  of 
the  place.     Ibid. 

54.  Under  the  act  of  congress  entitled  "an  act 
to  protect  the  commerce  of  the  United  States, 
and  punish  the  crime  of  piracy,  passed  March  3, 
1819,  Statutes  of  the  Uniteil  States  at  large,  vol. 
iii.,  p.  5 10,  any  armed  vessel  which  may  commit 
piratical  acts  on  the  high  seas,  may  be  taken  by 
vessels  of  the  United  Slates,  and  brought  into  a 
port  of  the  United  States,  where  they  may  be 
condemned  an<l  sold  for  the  benefit  of  the  United 
States  and  the  captors.  United  States  v.  The 
Bng  Malek  Adhel,  2  Howard,  231. 

55.  No  distinction  is  taken  in  the  act  as  to  the 
objects,  or  purposes,  or  character  of  the  arma- 
ment of  the  vessel,  whether  it  be  for  offence  or 
defence,  legitimate  or  illegitimate.  The  policy 
of  the  law  extends  to  all  armed  vessels  which 
commit  the  unlawful  acts  specified  in  the  act  of 
congress.     Ibid. 

56.  Where  the  act  uses  the  word  "piratical," 
it  does  so  in  its  general  sense,  importing  that  the 
aggression  is  unauthorized  by  the  law  of  nations, 
hostile  in  its  character,  wanton  and  criminal  in 
its  commission,  and  utterly  without  sanction 
from  any  public  authority  or  sovereign  power. 
The  act  intends  to  punish  any  aggression,  al- 
though, if  carried  into  complete  execution,  it 
might  not  amount  to  positive  piracy  in  contem- 
plation of  law.     Ibid.  232. 

57.  If  an  innocent  merchant-vessel  is  sunk  or 
destroyed  without  any  other  object  than  to  gra- 
tify the  lawless  appetite  for  mischief  in  the  per- 
son who  does  the  act,  it  is  just  as  much  a  pirati- 
cal aggression  in  the  sense  of  the  law  of  nations, 
and  of  the  act  of  congress,  as  if  the  act  were 
done  for  plunder,  lucri  causa.     Ibid. 

58.  The  act  punishes  any  piratical  aggression, 
or  piratical  search,  or  piratical  restraint,  or  pira- 
tical seizure,  as  well  as  piratical  depredation. 
Ibid.  233. 

59.  The  innocence  of  the  owner  of  the  ship 
does  not  withdraw  her  from  the  penalty  of  con- 
fiscation under  the  law.  The  act  makes  no  ex- 
ception whatever,  whether  the  act  be  with  or 
without  the  co-operation  of  the  owners.     Ibid. 

60.  The  cargo  of  the  vessel  stands  on  a  very 
different  ground,  and  is  not  involved  in  the  same 
fate  as  the  ship.  It  is  not  to  be  presumed  that 
the  policy  of  the  act  went  bejond  the  ves.sel. 
Nothing  is  said  of  the  cargo  in  the  law.  Ibid. 
235. 

61.  Costs  of  the  proceedings  are  not  charge- 
able on  the  cargo  of  the  vessel,  the  owner  of  the 
same  not  having  co-operated  in  the  piracy,  or 
sanctioned  it.  They  fail  upon  the  proceeds  of 
the  vessel.     Ibid.  238. 
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1.  General  Principles. 

1.  The  courts  of  Virginia  have  been  very  libe- 
ral in  admitting  any  plea  at  the  next  term  after 
an  office  judgment,  which  was  necessary  to 
bring  forward  the  substantial  merits  of  the  case; 
but,  at  a  subsequent  term,  it  is  matter  of  discre- 
tion with  the  court,  whether  they  will  admit  any 
plea  at  all.  A  writ  of  error  will  not  lie  in  a  case 
where  this  discretion  has  been  exercised.  Jacob 
Resler  v.  John  Sheehee,  1  Cranch,  110;  1  Cond. 
Rep.  259. 

2.  The  interest  of  a  copartnership  cannot  be 
given  in  evidence  on  an  averment  of  individual 
interest ;  nor  an  averment  of  the  interest  of  a 
company  be  supported  by  a  special  contract  re- 
lating to  the  interest  of  an  individual.  Graves 
^  Barnewall  v.  Boston  Blarine  Ins.  Co.,  2  Cranch, 
419;  1  Cond.  Rep.  435. 

3.  When  the  averment  in  the  declaration  is 
of  a  fact  dehors  the  written  contract,  which  fact 
is  in  itself  immaterial,  the  party  making  the 
averment  is  not  bound  to  prove  it.  IFilson  v. 
Codman^s  Executor,  3  Cranch,  193;  1  Cond.  Rep. 
493. 

4.  A  finding  by  the  jury,  which  contradicts  a 
fact  admitted  by  the  pleadings,  is  to  be  disre- 
garded. M'-Fcrran  v.  Taylor  ^  Massic,  3  Cranch, 
270;   1  Cond.  Rep.  525. 

5.  An  averment  of  a  demise  for  three  years, 
is  not  supported  by  proof  of  a  lease  for  one  year 
certain,  and  two  years  further  possession  on  the 
same  terms  by  consent  of  the  landlord.  Alex- 
ander V.  Harris,  4  Cranch,  299 ;  2  Cond.  Rep. 
112. 

6.  The  plea  of  no  rent  in  arrear,  admits  the 
demise  as  laid  in  the  avowry.     Ibid. 

7.  It  is  not  a  good  plea  for  the  defendants  to 
say  that  they  paid  the  one  hundred  and  seventy 
thousand  guilders  to  A.'s  agent,  for  the  use  of 
A.  at  Amsterdam,  on  the  13lh  of  May  ;  without 
averring  it  to  be  the  whole  sum  then  due.  Uni- 
ted States  V.  Gurney  et  ah,  4  Cranch,  333  ;  2  Cond. 
Rep.  132. 

8.  In  Virginia,  if  the  defendant  die  after  inter- 
locutory judgment,  and  a  writ  of  inquiry  award- 
ed ;  his  administrator,  upon  scire  facias,  can 
only  plead  what  his  intestate  could  have  pleaded. 
M'-Knight  v.  Craig^s  AdnCr,  6  Cranch,  183;  2 
Cond.  Rep.  345. 

9.  Nil  debit  is  not  a  good  plea  to  an  action 
founded  on  a  judgment  of  another  state.  It  is  a 
judgment  between  the  parties ;  and  the  proper 
plea  is  nul  tiel  record.  Mills  v.  Duryce,  1  Cranch, 
481;  2  Cond.  Rep.  578. 


10.  Nil  debit  is  a  bad  plea  to  an  action  of  debt 
on  a  judgment  obtained  in  another  state.  Arm- 
strong V.  Carson'' s  Ex'r,  2  Dall.  302. 

11.  A  promissory  note,  given  by  one  membei 
of  a  commercial  company  to  another  member, 
for  the  use  of  the  company,  will  maintain  an 
action  at  law  by  the  promissee  in  his  own  name, 
against  the  maker;  notwithstanding  both  parlies 
were  partners  in  that  company,  and  the  money 
when  recovered  would  belong  to  the  company. 
If  the  declaration  be  upon  a  joint  note,  and  the 
defendant  plead  that  the  note  is  the  separate 
note  of  one  of  the  defendants,  and  was  given  to 
and  accepted  by  the  plaintiff,  in  full  satisfaction 
of  the  debt;  this  plea  is  bad  upon  special  de- 
murrer, because  it  amounts  to  the  general  issue. 
Van  Ness  v.  Forrest,  8  Cranch,  30;  3  Cond. 
Rep.  14. 

12.  If  a  suit  be  brought  against  a  seizing  offi- 
cer for  a  supposed  trespass,  while  the  suit  for 
the  forfeiture  is  depending,  the  fact  of  such  pre- 
ceding suit  may  be  pleaded  in  abatement,  or  as 
a  temporary  bar  to  the  action.  If  after  a  decree 
of  condemnation,  then  that  fact  may  be  pleaded 
as  a  bar;  if  after  an  acquittal  with  a  certificate 
of  reasonable  cause  of  seizure,  then  that  may  be 
pleaded  as  a  bar;  if  after  an  acquittal  without 
such  certificate,  then  the  officer  is  without  any 
justification  of  the  seizure,  and  then  it  is  defini- 
tively settled  to  be  a  tortious  act.  If  to  an  action 
of  trespass  in  a  state  court  for  a  seizure,  the 
seizing  officer  plead  the  fact  of  forfeiture  in  his 
defence,  without  averring  a  lis  pendens,  or  a 
condemnation,  or  an  acquittal  with  a  reasonable 
cause  of  seizure,  the  plea  is  bad,  for  it  attempts 
to  put  in  issue  the  question  of  forfeiture  in  a  state 
court.  Gelston  v.  Hoyt,  3  Wheat.  246 ;  4  Cond. 
Rep.  244. 

13.  The  statute  of  1794,  ch.  50,  sec.  3,  prohi- 
biting the  fitting  out  any  ship,  &c.,  for  the  ser- 
vice of  any  prince  or  state,  to  cruise  against  the 
subjects,  &c.,  of  any  other  foreign  prince  or  state, 
does  not  apply  to  any  new  government,  unless 
it  has  been  acknowledged  by  the  United  Stales, 
or  by  the  government  of  the  country  to  which 
such  new  state  belonged.  And  a  plea  which 
sets  up  a  forfeiture  under  that  act  in  fitting  out 
a  ship  to  cruise  against  such  new  state,  must 
aver  such  recognition,  or  it  is  bad.     Ibid. 

14.  A  plea  justifying  a  seizure  under  this  sta- 
tute need  not  state  the  particular  prince  or  state 
by  name,  against  whom  the  ship  was  intended 
to  cruise.     Ibid. 

15.  A  plea  justifying  a  seizure  and  detention 
by  virtue  of  the  seventh  section  of  the  act  of 
1794.  under  the  express  instructions  of  the  Pre- 
sident, must  aver  that  the  naval  or  military  force 
of  the  United  States  was  employed  for  that  pur- 
pose, and  that  the  seizor  belonged  to  the  force 
so  employed.  The  seventh  section  of  the  act 
was  not  intended  to  apply  except  to  cases  where 
a  seizure  and 'detention  could  not  be  enforced 
by  the  ordinary  civil  power;  and  there  was,  in 
the  opinion  of  the  president,  a  necessity  to  em- 
ploy a  naval  or  military  power  for  the  purpose. 
Ibid. 

16.  In  action  of  trespass  for  taking  property, 
it  is  sufficient  to  plead  a  justification  of  the  tak- 
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in^  and  detention  ;  and  if  the  plaintiff  relies  on 
a  'conversion,  he  should  reply  to  it  by  way  of 
new  assignment.     Ihid. 

17.  A  plea  alleging  a  seizure  for  a  forfeiture 
as  a  justitication,  should  not  only  state  the  facts 
relied  upon  to  establish  the  forfeiiure,  but  it 
should  aver  that  thereby  the  properly  became 
and  was  forfeited.     Ihid. 

18.  It  is,  in  general,  not  necessary,  in  deriving 
title  to  a  bill  or  note,  through  the  endorsement 
of  a  partnership  firm  ;  or  from  the  surviving  part- 
ner, through  the  act  of  the  law;  to  state  particu- 
larly the  names  of  the  persons  composing  the 
firm.  A  declaration,  averring  that  "J.  C,  by 
his  acent,  A.  C.  made"  the  note,  &c.,  is  good. 
Childress  v.  Emory^  8  Wheat.  642 ;  5  Cond.  Rep. 
547. 

19.  A  general  profert  of  letters  testamentary, 
is  sufficient ;  and  if  the  defendant  would  object 
to  their  insufficiency,  he  must  crave  oyer :  or, 
if  it  be  alleged  that  the  plaintiffs  are  not  execu- 
tors, the  objection  must  be  taken  by  plea  in 
abatement.     Ihid. 

20.  Debt,  against  an  executor,  should  be  in 
the  detinet  only,  unless  he  has  made  himself 
personally  responsible,  as  by  a  devastavit.  An 
action  of  debt  lies,  upon  a  promissory  note 
against  executors.     Ibid. 

2\.  If  wager  of  law  ever  had  existence  in  the 
United  States,  it  is  now  completely  abolished. 
Ihid. 

22.  03-er  is  not  demandable  of  a  record;  nor, 
in  an  action  upon  a  bond  for  performance  of  co- 
venants in  another  deed,  can  oyer  of  such  deed 
be  craved ;  for  the  defendant,  and  not  the  plain- 
tiff, must  show  it,  with  a  profert  of  it,  or  an  ex- 
cuse for  the  omission.  If  oyer  be  improperly 
demanded,  the  defect  is  aided  on  a  general  de- 
murrer; but  it  is  fatal  to  the  plea,  where  it  is 
set  down  as  a  cause  of  demurrer.  Nil  debet  is 
an  improper  plea  to  an  action  of  debt  upon  a 
specialty  or  deed,  where  it  is  the  foundation  of 
the  action.  Sneed  v.  Wister^  8  Wheat.  690;  5 
Cond.  Rep.  556. 

23.  In  a  plea  of  justification  by  the  marshal, 
for  not  levying  an  execution,  setting  forth  a  re- 
mission by  the  secretary  of  the  treasury,  of  the 
forfeiture  or  penalty  on  which  the  judgment  was 
obtained,  it  is  not  necessary  to  set  forth  the 
statement  of  facts  upon  which  the  remission  was 
founded.  United  States  v.  Morris^  10  Wheat. 
246  ;  6  Cond.  Rep.  90. 

24.  Where  there  is  a  special  agreement  open 
and  subsisting  at  the  time  the  cause  of  action 
arises,  a  general  indebitatus  assumpsit  cannot 
be  maintained.  But,  if  the  agreement  has  been 
wholly  performed,  or  if  its  further  execution  has 
been  prevented  by  the  act  of  the  defendant,  or 
by  the  consent  of  both  parlies;  or,  if  the  con- 
tract has  been  fully  performed  in  respect  to  any 
one  distinct  subject  included  in  it ;  the  plaintiff 
may  recover  upon  a  general  indebitatus  assump- 
sit. Perkins  v.  Hart.  11  Wheat.  237;  6  Cond. 
Rep.  287. 

25.  Averring  that  the  defendant  came  to  the 
possession  of  the  chattel  for  which  an  action  of 


terizes  that  action.  Nor  is  it  any  objection  to  the 
counts,  that  one  of  them  slates  a  right  to  reco- 
very founded  in  a  possession  merely,  without 
the  direct  allegation  of  property  ;  since  a  tortious 
detention  rna/w(dl  be  of  that  which  another  has 
no  interest  in,  but  the  temporary  use  or  custody. 
Shclbij  V.  Guy,  1 1  Wheal.  361 ;  6  Cond.  Rep.  347. 

26.  Surplusage  in  pleading,  does  not  in  any 
way  vitiate,  alter  verdict.  Carroll  v.  Peake,  1 
Peters.  23. 

27.  The  strict  doctrines  relative  to  averments 
in  pleading,  have  been  applied  to  special  pleas 
in  bar,  of  tender,  and  some  others  of  a  peculiar 
character,  and  depending  upon  their  own  par- 
ticular reasons.     Ihid.  24. 

28.  The  law  requires  every  issue  to  be  founded 
upon  some  certain  point,  that  the  parties  may 
come  prepared  with  their  evidence,  and  not  be 
taken  by  surprise,  and  that  the  jury  may  not  be 
misled  "by  the  introduction  of  various  matters. 
Minor  ct  al.  v.  The  3Icclumics'  Bank  of  Alexan- 
dria, 1  Peters,  67. 

29.  The  rule  as  to  certainty  in  pleadings,  is 
framed  for  the  benefit  of  the  parties,  and  may 
be  waived  by  them  in  many  cases,  both  by  the 
common  law,  and  by  the  statute  of  jeofails. 
Defects  in  this  particular,  are  cured  by  verdict. 
It  is  true,  that  in  a  declaration  upon  a  covenant 
for  general  performance  of  duty,  if  no  breach  be 
assigned,  or  a  breach  which  is  bad,  as  not  being, 
in  point  of  law,  within  the  scope  of  the  covenant ; 
the  defect  is  fatal,  even  after  verdict.     Ibid. 

30.  On  a  joint  and  several  bond,  the  plaintiff 
may  sue  one  or  all  of  the  obligors ;  but,  in  strict- 
ness of  law,  he  cannot  sue  an  intermediate  num- 
ber. He  must  sue  all,  or  one.  But  if  such  error 
is  not  taken  advantage  of  by  plea  in  abatement, 
it  is  waived  by  pleading  to  the  merits.     Ibid.  73. 

31.  The  plaintiff;  as  administrator  of  W.,  had 
brought  a  suit  in  the  district  court  of  the  United 
States,  for  the  western  district  of  Pennsylvania, 
and  recovered  a  judgment,  and  upon  this  judg- 
ment, he  instituted  a  suit  in  the  district  court  of 
the  United  States,  of  the  state  of  Mississippi, 
against  the  defendant  in  the  original  suit.  The 
defendant  pleaded,  that,  by  the  orphans'  court 
of  Adams  county,  in  the  stale  of  Mississippi, 
where  the  defendant  resided,  he  had  been  ap- 
pointed the  administrator  of  W.,  and  had  con- 
tinued to  act  in  that  capacity.  Held,  that  the 
debt  due  upon  the  judgment  obtained  in  Penn- 
sylvania, by  the  plaintiff,  as  administrator  of  W., 
was  due' to  him  in  his  personal  capacity,  and  it 
was  immaterial  whether  the  defendant  was,  or 
was  not  administrator  of  W.,  in  the  slate  of  INlis- 
sissippi.  That  would  not,  in  any  manner,  affect 
the  rights  of  the  plaintiff;  and  the  plea  tenders 
an  immaterial  issue,  and  is  bad  on  demurrer. 
Biddle  v.  Wilkins,  1  Peters,  691. 

32.  Where  the  court,  in  which  judgment  is 
rendered,  has  not  jurisdiction  over  the  subject 
matter  of  the  suit ;  or  where  the  judgment  upon 
which  suit  is  brought,  is  absolutely  void,  this 
may  be  pleaded  in  bar;  or  it  may,  in  some 
cases,  be  given  in  evidence,  under  the  general 
issue,  in  an  action  brought  upon  the  judgment. 


trover  is  brouiiht.  by  findinjr,  does  not  constitute  1  Ibid. 

a  count  in  trover';  an  alleged  conversion  charac-  |      33.  The  general  rule  is,  that  there  can  be  no 
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averment  in  pleading  against  the  validity  of  a 
record,  though  there  may  be  against  its  opera- 
tion ;  and  it  is  upon  this  ground,  that  no  matter 
of  defence  can  be  pleaded  in  such  case,  to  a  suit 
on  a  judgment  which  existed  anterior  to  the 
judgment.     Ibid.  692. 

34.  In  an  action  upon  a  judgment  recovered 
in  favour  of  an  administrator,  the  plaintiff  is  not 
bound  to  make  a  profert  of  the  letters  of  adminis- 
tration. That  it  is  not  necessary,  in  actions  upon 
such  judgments,  that  the  plaintiff  name  himself 
as  administrator,  follows,  from  his  not  being 
bound  to  make  profert  of  the  letters  of  adminis- 
tration ;  and  when  he  does  so  name  himself,  it 
may  be  rejected  as  surplusage.     Ibid. 

35.  Where,  upon  a  submission  by  one  partner, 
of  all  matters  in  controversy  between  the  part- 
nership and  the  person  entering  into  the  agree- 
ment of  reference,  an  award  was  made,  direct- 
ing the  payment  of  money;  in  an  action  on  the 
bond,  to  abide  the  award,  the  breach  assigned 
was,  that  the  partner  who  agreed  to  the  reference, 
did  not  pay,  &c. ;  this  is  a  sufficient  assignment 
of  a  breach,  as  he  only  who  agreed  to  the  refer- 
ence, was  bound  to  pay.  Karthaus  v.  Ferrer  et 
al,  l' Peters,  231. 

36.  In  the  correct  order  of  pleading,  it  is  ne- 
cessary that  the  facts  of  the  plea  should  be  tra- 
versed by  the  replication,  unless  matter  in  avoid- 
ance be  set  up.  It  is  not  sufficient,  that  the 
facts  alleged  in  the  replication  be  inconsistent 
with  those  stated  in  the  plea ;  an  issue  must  be 
taken  on  the  material  allegations  of  the  plea. 
United  States  v.  Bvford,  3  Peters.  31. 

37.  The  supreme  court  has  repeatedly  deci- 
ded, that  the  e.\erci.se  of  the  discretion  of  the 
court  below,  in  refusing  or  granting  amendments 
of  pleadings  or  motions  for  new  trials,  affords 
no  grounds  for  a  writ  of  error.  In  overruling  a 
motion  for  leave  to  withdraw  a  replication,  and 
file  a  new  one,  the  court  exercised  its  discretion  ; 
and  the  reason  assigned,  as  influencing  that  dis- 
cretion, cannot  affect  the  decision.     Ibid. 

38.  In  an  ejectment  to  recover  a  lot  of  land, 
being  the  first  division  lot  laid  out  to  the  right 
of  the  society  in  the  town  of  Pawlet,  the  plain- 
tiffs are  described  in  the  writ  as  "The  Society 
for  the  Propagation  of  the  Gospel  in  Foreign 
Parts,  a  corporation  duly  established  in  England, 
within  the  dominions  of  the  king  of  the  United 
Kingdom  of  Great  Britain  and  Ireland,  the  mem- 
bers of  which  society  are  aliens,  and  subjects 
of  the  ,eaid  king."  The  defendants  pleaded  the 
general  issue  of  not  guilty.  The  general  issue 
admits  the  competency  of  the  plaintiffs  to  sue, 
in  the  corporate  capacity  in  which  they  have 
sued.  The  plaintiffs  are  a  foreign  corporation, 
the  members  of  which  are  averred  to  be  aliens, 
and  British  subjects;  and  the  natural  presump- 
tion is,  that  they  are  residents  abroad.  The  So- 
ciety for  Propagatins;  the  Gospel  v.  The  Town  of 
Pan-let,  and  Clarke  ~i  Peters,  480. 

39.  if  the  defendants  meant  to  insist  on  the 
want  of  a  corporate  capacity  in  the  plaintiffs  to 
sue,  it  should  have  been  insisted  upon  by  a  spe- 
cial plea  in  abatement  or  bar.  Pleading  to  the 
merits  has  been  held  by  the  supreme  court  to  be 
an  admission  of  the  capacity  of  the  plaintiffs  to 


sue.  The  general  issue  admits,  not  only  the 
competency  of  the  plaintiffs  to  sue,  but  to  sue  in 
the  particular  action  which  they  bring.     Ibid. 

40.  If  ihe  matter  is  not  well  pleaded,  and  is 
no  answer  to  the  breach  assigned  in  the  decla- 
ration, it  cannot  be  considered  an  admission  of 
the  cause  of  action  stated  in  the  declaration. 
Ibid. 

41.  It  is  laid  down  in  the  books,  that  although 
the  object  of  the  action  of  covenant  is  the  reco- 
very of  a  money  demand,  the  distinction  between 
the  terms  damages,  and  money,  in  numero,  must 
be  attended  to.     Ibid. 

42.  It  is  not  doubted  that  the  revocation  might 
have  been  pleaded ;  and  it  ought  to  have  been 
pleaded,  in  order  to  bring  the  fact  judicially  to 
the  view  of  the  circuit  court.  It  ought  to  appear 
upon  the  record  that  judgment  was  given  against 
the  plaintiff  in  the  circuit  court,  because  he  was 
no  longer  executor  of  W. ;  not  because  the  de- 
fendant was  not  indebted  to  the  estate  of  W., 
and  had  not  made  the  assumpsit  mentioned  in 
the  declaration.     Yeaton  v.  Lynn,  5  Peters,  224. 

43.  The  rule  is  general  that  a  plea  in  bar  ad- 
mits the  ability  of  tihe  plaintiff  to  sue  ;  and  if  the 
parties  go  to  trial  on  that  issue,  the  presumption 
is  reasonable  that  this  omission  continues.    Ibid. 

44.  When  a  suit  is  brought  by  an  administra- 
tor, during  the  minority  of  the  executor,  his 
powers  as  administrator  are  determined  when 
the  executor  has  attained  his  full  age;  and  the 
fact  that  he  has  not  attained  his  full  age  must 
be  averred  in  the  declaration.  But  if  this  aver- 
ment be  omitted,  and  the  defendant  pleads  in 
bar,  he  pleads  the  ability  of  the  plaintiff  to  sue, 
and  the  judgment  of  the  plaintiff  is  not  void. 
Ibid. 

45.  A  distinction  seems  to  be  taken  between 
an  action  brought  by  a  person  who  has  no  right 
to  sue,  and  an  action  brought  by  a  person  capa- 
ble of  suing  at  the  time,  but  who  becomes  inca- 
pable while  it  is  depending.  In  the  first  case 
the  plaintiff  may  be  non-suited  at  the  trial;  in 
the  last  the  disability  must  be  pleaded.     Ibid. 

46.  It  may  safely  be  affirmed  that  a  fact  which 
destroys  the  action,  if  it  cannot  be  pleaded  in 
bar,  cannot  be  given  in  evidence  on  a  plea  in 
bar,  to  which  it  has  no  relation.  If  any  matter 
of  defence  has  arisen  after  an  issue  in  fact,  it 
may  be  pleaded  by  the  defendant;  as  that  the 
plaintiff  has  given  him  a  release ;  or,  in  an  ac- 
tion by  an  administrator,  that  the  plaintiff's  let- 
ters of  administration  have  been  revoked.    Ibid. 

47.  The  defendants  in  the  court  below  plead- 
ed performance,  and  the  phintiffs  alleged,  as  the 
breach,  that  at  the  time  cf  the  execution  of  the 
bonti,  there  were  in  the  hands  of  Rector,  as  sur- 
veyor, to  be  applied  and  disbursed  by  him  in 
the  discharge  of  the  duties  of  his  office,  for  the 
use  and  benefit  of  the  United  States,  divers  sunns" 
of  money,  amounting,  &c.  ;  and  that  the  said 
Rector  had  not  appiied  or  disbursed  the  same, 
or  any  part  thereof,  for  the  use  and  benefit  of  the 
United  States,  as  in  the  execution  of  the  duties 
of  his  office  he  ought  to  have  done.  The  jury 
found  for  the  plaintiff,  and  assessed  the  damages 
for  the  breach  of  the  condition  at  forty  thousand 
dollars:  and  the  judgment  was  entered,  "quod 
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recuperet"  the  damages,  not  the  debt.  This 
judiimeiit  is  clearly  erroneous.  Farrarand  Brown 
V.  the  United  Stales,  5  Peters,  373. 

48.  A  plea  was  olFered  after  issue  was  joined 
on  a  plea  in  bar,  and  the  argument  of  the  cause 
had  commenced.  By  the  supreme  court : — The 
circuit  court  might  atimit  it,  and  the  court  might 
also  reject  it.  It  was  in  the  discretion  of  the 
court  to  allow  or  refuse  this  additional  plea.  As 
it  did  not  go  into  the  merits  of  the  case,  the 
court  would  undoubtedly  have  acted  right  in  re- 
jecting it.  Breedlove  ct  al.  v.  Nicolet  ct  a/.,  7 
Peters,  413. 

49.  The  supreme  court  will  not  e.vercise  any 
control  over  the  proceedings  of  an  inferior  court 
of  the  United  Slates,  in  allowing  or  refusing  to 
allow  amendments  in  the  pleadings,  in  cases  de- 
pending in  those  courts;  but  every  party  in  such 
courts  has  a  right  to  the  judgment  of  the  supreme 
court  in  a  suit  brought  in  those  courts,  provided 
the  matter  in  dispute  exceeds  the  value  of  two 
thousand  dollars.  Ex  parte  Bradstreet.  7  Peters, 
634. 

50.  Virginia. — Action  of  debt  brought  by  the 
bank  of  the  United  States  upon  a  promissory 
note  made  in  the  state  of  Kentucky,  dated  the 
25th  of  June,  1822;  whereby,  sixty  days  after 
date,  Campbell,  Vaught  &  Co.  a-s  principals,  and 
David  Campbell,  Steele.s,  and  Donnally  the  de- 
fendant, as  sureties,  promised  to  pay,  jointly  and 
severally,  to  the  order  of  the  president,  directors 
and  company  of  the  bank  of  the  United  States, 
twelve  thousand  eight  hundred  and  seventy- 
seven  dollars,  negotiable  and  payable  at  the 
office  of  discount  and  deposit  of  the  said  bank 
al  Louisville,  Kentucky,  value  received,  with 
interest  thereon  at  the  rate  of  six  per  centum 
per  annum  thereafter,  if  not  paid  at  maturity. 
The  declaration  contained  five  counts.  The 
fourth  count  stated  that  the  principal  and  sure- 
ties '-'made  their  other  note  in  writing,"  &c.,  and 
thereby  promised,  &c.  (following  the  language 
of  the  note),  and  then  proceeded  to  aver  '•  that 
the  said  note  in  writing,  so  as  aforesaid  made, 
at,  &c.,  was  and  is  a  writing  without  seal,  stipu- 
lating for  the  payment  of  money  ;  and  tbat  the 
same,  by  the  law  of  Kentucky,  entitled  an  act, 
&c.  (reciting  the  title  and  annexing  the  enacting 
clause),  is  placed  upon  the  same  footing  with 
sealed  writings,  containing  the  same  stipulations, 
receiving  the  same  consideration  in  all  courts  of 
justice,  and,  to  all  intents  and  purposes,  having 
the  same  force  and  elTect  as  a  writing  under 
seal;"  and  then  concluded  with  the  usual  as- 
signment of  the  breach,  by  non-payment  of  the 
note.  The  fifth  count  differed  from  the  fourth, 
principally,  in  alleging  "that  the  principals  and 
sureties,  by  their  certain  writing  obligatory,  duly 
executed  by  them  without  a  seal,  bearing  date, 
&c.,  and  here  shown  to  the  court,  did  promise,"" 
&c. ;  and  contained  a  like  averment  with  the 
fourth,  of  the  force  and  efTect  of  such  an  instru- 
ment by  the  laws  of  Kentucky.  The  defendant 
demurred  generally  to  the  fourth  and  fifth  counts, 
and  the  district  court  sustained  the  demurrers. 
By  the  court: — The  fourth  and  fifth  counts  are, 
upon  general  demurrer,  good  ;  and  the  judgment 
of  the  court  below,  as  to  them,  was  erroneous. 


They  set  out  a  good  and  sulFicient  cause  of  ac- 
tion, in  due  form  of  law  ;  and  the  averment  that 
the  contract  was  made  in  Kentucky,  and  that,  by 
the  laws  of  that  state,  it  has  the  force  and  ell'ect 
of  a  sealed  instrument,  does  not  vitiate  the  ge- 
neral structure  of  those  counts,  founding  a  right 
of  action  on  the  note  set  forth  thereon.  At 
most,  they  are  surplusage;  and  if  they  do  not 
add  to,  they  do  not  impair,  the  legal  liability  of 
the  defendant,  as  asserted  in  the  other  parts  of 
those  counts.  Bank  of  the  United  States  v.  Don- 
nally, 8  Peters,  361. 

51.  According  to  the  laws  of  "Virginia,  the  de- 
fendant had  a  right  to  plead  as  many  several 
matters,  whether  of  law  or  fact,  as  he  should 
deem  necessary  for  his  defence,  and  he  pleaded 
"  nil  debet"  to  the  three  first  counts  of  the  de- 
claration, on  which  issue  was  joined.  The  de- 
fendant also  pleaded  the  statutes  of  limitation 
of  Virginia  to  the  other  counts.  The  court  held 
the  plea  of  the  statute  of  limitations  a  good  bar 
to  all  the  counts,  and  gave  judgment  in  favour 
of  the  defendant.  The  statute  of  limitations 
of  Virginia,  provides  that  all  actions  of  debt, 
grounded  upon  any  lending  or  contract,  without 
specialty,  shall  be  commenced  and  sued  within 
five  years,  next  after  the  cause  of  such  action 
or  such  suit,  and  not  after.  The  act  of  Ken- 
tucky of  the  4th  of  February,  1812,  provides, 
"  that  all  writings  hereafter  executed  without  a 
seal  or  seals,  stipulating  for  the  payment  of 
money  or  property,  or  for  the  performance  of 
any  act.  duty  or  duties,  shall  be  placed  upon 
the  same  footing  with  sealed  writings,  contain- 
ing the  like  stipulation,  receiving  the  same  con- 
sideration in  all  courts  of  justice,  and  to  all  in- 
tents and  purposes  having  the  same  force  and 
effect,  and  upon  which  the  same  species  of  ac- 
tion may  be  founded,  as  if  sealed  :"  Held,  that 
the  statute  of  limitations  of  Virginia,  precluded 
the  plaintiff's  recovery  in  the  court  where  the 
action  was  instituted,  the  statute  pleaded;  the 
statute  of  Kentucky  not  being  available  in  Vir- 
ginia. As  the  contract  upon  which  the  original 
suit  was  brought,  was  made  in  Kentucky,  and  is 
sought  to  be  enforced  in  the  state  of  Virginia, 
the  decision  of  the  case  in  favour  of  the  defend- 
ant, upon  the  plea  of  the  statute  of  limitations, 
will  operate  as  a  bar  to  a  subsequent  suit  in  the 
same  state;  but  not  necessarily  as  an  extin- 
guishment of  the  contract  elsewhere,  and  espe- 
cially in  Kentucky.     Ibid. 

52.  No  rule  in  pleading  is  better  settled,  or 
upon  sounder  principles,  than  that  every  plea, 
in  discharge  or  avoidance  of  a  bond,  should  state 
positively  in  direct  terms,  the  matter  in  discharge 
or  avoidance.  It  is  not  to  be  inferred,  arguendo, 
or  upon  conjectures.  United  States  v.  Bradley,  10 
Peters,  343. 

53.  It  is  a  rule  of  pleading,  that  where,  in  the 
pleading  of  one  party,  there  is  a  material  aver- 
ment, which  is  traversable,  but  which  is  not 
traversed  by  the  other,  it  is  admitted.  Toland 
•v.Sprague,  12  Peters,  335. 

64.  the  court  will  go  back  to  the  first  error 
in  the  pleading,  and  will  give  judgment.  United 
States  v.  Sawyer,  1  Gallis.  C.  C.  R.  86. 

55.  If  a  plea  of  performance  be  too  narrow, 
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or  contain  a  flat  negative  pregnant,  it  is  bad :  as 
where,  in  an  action  on  the  thirteenth  section  of 
the  act  of  1809,  ch.  91,  prohibiting  intercourse 
with  France,  &c.  the  plea  averred,  "  that  when 
leaving  the  port,  the  vessel  did  not  proceed  to 
any  port  or  place  in  Great  Britain  or  France,  &c. 
during  said  voyage."     Ibid. 

56.  A  plea  seeking  to  avoid  a  bond  for  being 
illegally  taken,  colore  officii,  should  specially 
state  all  the  facts  which  show  that  illegality. 
Ibid. 

57.  No  averment  is  admissible,  to  contradict 
the  terms  of  a  written  instrument.  United  States 
V.  Thompson,  1  Gallis.  C.  C.  R.  388. 

58.  Upon  a  writ  of  error,  if  the  verdict  below 
was  given  upon  an  immaterial  issue,  a  repleader 
cannot  be  awarded  :  but  judgment  must  be  ren- 
dered against  the  party  who  committed  the  first 
fault,  if  there  be  sulRcient  matter  on  which  to 
found  such  judgment.  United  States  v.  Burn- 
ham,  1  Mason's  C.  C.  R.  57. 

59.  In  au  information  on  the  fiftieth  section 
of  the  collection  act  of  1799,  ch.  128,  it  is  neces- 
sary to  allege  that  the  goods  were  unladen  in 
some  port  or  place  within  a  collection  district, 
without  a  permit  from  the  collector  of  that  port 
or  district.  But  it  will  be  sutficient,  if  the  fact 
be  so,  to  allege  the  port  or  district  to  be  to  the 
attorney  unknown.     Ibid. 

60.  Material  matter,  although  alleged  under 
a  videlicet,  is  traversable,  and  must  be  proved 
as  laid.     Ibid. 

61.  Non  cepit,  in  replevin,  puts  in  issue  the 
question  of  general  property  only,  and  not  of 
special  property;  at  least  on  a  suit  between  the 
principal  and  his  agent.  Mcany  v.  Head,  1  Ma- 
son's C.  C.  R.  319. 

62.  On  non  cepit,  the  issue  must  be  for  the 
defendant,  if  there  was  not  a  wrongful  taking  of 
the  goods  from  the  possession  of  another.     Ibid. 

63.  A  party  who  means  to  e.vcepl  to  the  juris- 
diction of  the  court,  in  a  case  of  seizure,  must 
plead  to  that  jurisdiction.  If  he  files  a  claim 
and  plea  to  the  merits,  on  which  the  parlies  are 
at  issue,  it  is  a  waiver  of  any  exception  to  the 
jurisdiction.  On  such  claim  and  plea,  no  ques- 
tion as  to  the  place  of  seizure  is  before  the  court. 
The  Abby,  1  Mason's  C.  C.  R.  360. 

64.  Upon  a  hearing  on  an  issue  on  a  plea  in 
bar  to  a  bill  in  chancery,  no  question  arises  as 
to  the  sufficiency  of  the  plea  in  point  of  law  ;  it 
is  only  necessary  to  be  proved  in  point  of  fact. 
Hug:hes  v.  Blake,  1  Ma.son's  C.  C.  R.  515. 

65.  Where  an  alien  sues  in  the  circuit  court, 
the  defendant  must  be  described  as  a  citizen  of 
some  particular  state.  Stating  him  to  be  a  citi- 
zen of  the  United  Stales,  is  not  sufficient.  Pic- 
quel  v.  Swann,  5  Mason's  C.  C.  R.  35. 

66.  In  New  Hampshire,  on  an  action  on  the 
case  for  a  deceitful  representation  in  a  sale,  the 
statute  of  limitations  was  pleaded  as  a  bar.  The 
plaintiff  replied,  that  there  was  a  fraudulent  con- 
cealment of  the  deceit,  until  within  si.\  years. 
It  was  decided  that  the  replication  was  a  good 
answer  to  the  plea.  Sherwood  v.  Sutton,  5  Ma- 
son's C.  C.  R.  143. 

67.  A  plea  of  the  statute  of  limitations  of  the    R.  467. 
state  where  a  contract  is  made,  is  no  bar  to  a  [      78.  If  the 


suit  brought  in  a  foreign  tribunal,  to  enforce  that 
contract.     But  a  plea  of  the  statute  of  limita 


tions  of  the  state  where  the  suit  is  brought,  is 
a  good  bar.  Le  Royv.  Crowninshicld,  2  Mason's 
C.  C.  R.  151. 

68.  A  general  plea  of  plene  administravit, 
may  be  good  where  all  the  property  of  the  in- 
testate has  been  exhausted  in  a  regular  course 
of  administration.  But  if  exhausted  in  paying 
debts,  without  notice  of  a  debt  having  a  legal 
priority,  that  fact  should  be  specially  pleaded. 
United  States  v.  Hoar,  2  Mason's  C.  C.  R.  311. 

69.  If  an  obligee  tear  off  the  seal,  or  cancel  a 
bond  in  consequence  of  fraud  and  imposition 
practised  by  the  obligor,  he  may  declare  on  such 
mutilated  bond  as  the  deeii  of  the  party,  and  .set 
forth  the  special  facts  in  the  profert.  United 
States  V.  Spalding,  2  Mason's  C.  C.  R.  478. 

70.  Where  a  profert  is  made  of  a  bond,  and 
the  declaration  goes  on  to  state  the  condition, 
and  to  assign  a  breach,  it  is  not  necessary  to 
make  a  separate  profert  of  the  condition,  for  the 
whole  bond  is  already  before  the  court.    Jbid. 

71.  The  condition  of  a  bond,  among  other 
things,  was,  that  the  party  should  produce  the 
certificates,  and  other  proofs  required  by  law, 
of  the  landing  of  the  merchandise  at  some  fo- 
reign port,  &c.,  within  two  years,  &c.  Held,  that 
a  breach,  negativing,  in  the  terms  of  the  condi- 
tion, the  production  of  such  certificates,  and 
other  proofs,  was  good.     Ibid. 

72.  The  comiTiencement  of  a  suit,  to  defeat 
the  statute  of  limitations,  must  be  the  same  suit 
to  which  the  plea  is  pleaded.  Dclaplaine  v. 
Crotvninshield,  3  Mason's  C.  C.  R.  329. 

73.  To  a  plea  of  the  statute  of  limitations,  it 
is  not  a  good  replication,  that  a  suit  for  the  same 
demand  was  commenced  in  a  court  in  another 
state,  and  discontinued  within  six  years.    Ibid. 

74.  Replevin  will  not  lie  by  one  joint  owner. 
But  the  objection  can  only  be  taken  by  a  plea 
in  abatement,  where  he  sues  for  the  whole.  If 
he  sues  for  a  moiety,  the  court  will  abate  the 
writ  ex  officio.  D^Wolf  v.  Harris,  4  Mason's  C. 
C.  R.  515. 

75.  In  stating  a  loss,  in  the  pleadmg,  on  an 
action  in  a  policy  of  insurance,  it  is  suflicient  to 
show  it  has  been  occasioned  by  a  peril  within 
the  policy,  without  negativing  the  exceptions 
of  losses  from  design,  invasion,  public  enemies, 
riots,  &c..  which  are  properly  matters  of  de- 
fence. Catlin  V.  The  Springfield  Ins.  Co.,  1  Sum- 
ner's C.  C.  R.  434. 

76.  Double  pleading.  Action  on  a  bond  for 
the  payment  of  certain  sums  of  money  at  Arn- 
sterdam.  Plea,  that  the  money  was  paid.  Repli- 
cation, that  the  sum  paid  was  not  accepted  in 
satisfaction  by  the  agents  of  the  plaintifis;  that 
the  sum  was  not  paid  on  the  day  appointed; 
and  that  damages  and  interest,  due  for  non-pay^ 
ment,  were  not  paid.  Adjudged,  that  these 
pleas  were  bad  for  duplicity.  United  Stales  v. 
Gurney  et  al,  1  Wash.  C.  C.  R.  446. 

77.  U  the  defendant  has  put  in  several  pleas, 
he  may  withdraw  one  of  them,  without  leave, 
at  any  time.    Vuyton  v.  Brencll,  1  Wash.  L.  L. 

af^reement  contain  a  penalty,  the 
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plaintiff  may  bring  debt  for  the  same,  and  for 
no  more,  or  covenant,  and  recover  more  or  less 
damages  than  the  penalty.  Martin  v.  Taylor,  1 
Wash.  C.  C.  K.  1. 

79.  Action  of  covenant  upon  an  agreement  un- 
der seal,  by  which  the  plaintiff  stipulated  to  per- 
form in  the  Philatielphia  and  Baltimore  theatres 
for  three  years,  and  not  to  play  or  sing  at  any 
other  theatre,  without  the  license  of  the  defend- 
ant ;  and  the  defendant  agreed  to  pay  the  plain- 
tiff so  much  per  week,  and  to  allow  him  the 
profits  of  a  benefit  and  a  half  each  season,  pro- 
vided the  plaintilf  kept  and  performed  all  his 
covenants,  and  not  otherwise.  The  defendant 
pleaded  covenants  performed,  with  leave  to  give 
in  evidence  everything  which  amount  to  a  legal 
defence.  The  defendant  offered  evidence  to 
prove  that  the  plaintiff  had  played  at  other 
theatres,  without  his  license,  and  ill  conduct 
on  his  part,  which  had  produced  riots  at  the 
theatre.  It  was  heltl,  that  this  plea,  according 
to  its  import,  and  the  understanding  of  the  bar, 
amounts  to  an  agreement  that  the  defendant 
may  give  in  evidence  anything  which  he  might 

Elead,  and  which,  in  point  of  law,  can  protect 
im  from  the  plaintiff's  claim.    Webster  v.  War- 
ren, 2  Wash.  C.  C.  R.  456. 

80.  Where  the  covenants  are  dependent,  the 
plaintiff  cannot  support  his  action  as  to  them, 
without  showing  performance  of  every  affirma- 
tive covenant  on  his  part ;  and  in  such  a  case  it 
is  competent  to  the  defendant  to  prove  a  breach 
of  such  as  are  negative.     Ibid. 

81.  Where  the  covenants  are  independent, 
evidence,  under  the  plea  of  covenants  performed, 
with  leave,  &c.,  cannot  be  given,  which  amounts 
to  a  bar  of  the  plaintiff's  action,  or  to  an  offset 
of  damages  sustained  by  a  breach  of  other  in- 
dependent covenants.  Such  evidence  cannot  be 
given  in  mitigation  of  damages.     Ibid. 

82.  In  actions  of  contract,  or  tort,  damages 
which  materially  and  necessarily  arise  from  the 
breach  or  graA-emen,  need  not  be  stated,  as  they 
are  covered  by  the  general  damages  laid  in  the 
declaration.  Special  damages,  not  necessarily 
implied,  cannot  be  recovered,  unless  specially 
stated;  and  althongh  the  plaintiff  has  given  evi- 
dence of  special  damages,  without  objection  by 
the  defendant,  yet  the  defendant  may  object  to 
their  allowance  on  the  trial.  Bas  ct  al.  v.  Steele, 
3  Wash.  C.  C.  R.  381. 

83.  Debt  on  bond,  conditioned  to  deliver  to 
the  plaintiff  or  his  agent,  in  B,  a  quantity  of 
whiskey;  in  all  the  month  of  May,  1809,  the 
defendant  was  ready  and  willing  to  deliver  to 
the  plaintiff  or  to  his  agent,  at  the  place  of  em- 
barkation in  B,  the  whiskey,  according  to  the 
condition  of  the  bond;  but"^the  plaintiff  or  his 
agent,  was  not  then  ready  to  accept  the  same 


it  to  be  found  out  by  inference,  however  strong- 

85.  Action  of  debt  on  bond.  Pleas,  non  est 
factum,  and  payment.  The  jury  found  against 
the  defendant  on  the  first  plea,  ami  a  number  of 
facts,  which  were  all  inapi^licable  to  the  second 
plea.  Judgment  was  arrested  for  want  of 
breaches  being  r^^signed ;  and  a  venire  facias 
was  awarded  for  this  defect  in  the  verdict. 
Postmaster-General  v.  Cross  fy  Wonder,  4  Wash. 
C.  C.  R.  326. 

86.  Where  the  defendant  pleads  a  record  of 
the  same  court,  the  replication  of  nul  tiel  record 
concludes  with  a  verification,  and  a  day  is  given 
to  the  parties  to  have  judgment.  If  the  plea  be 
of  a  record  of  another  court,  the  replication  may 
either  conclude  by  giving  the  defendant  a  day 
to  bring  in  the  record,  or  with  an  averment  and 
prayer  of  debt  and  damages;  in  which  latter 
case  there  must  be  a  rejoinder  reasserting  the 
existence  of  the  record.  Comperuit  ad  diem, 
prout,  &c.,  affirms  a  legal  appearance.  Boby- 
shall  V.  Oj-ipenheimer,  4  Wash.  C.  C.  R.  317. 

87.  Assumpsit  for  goods  sold  and  delivered, 
money  had  and  received,  and  insimul  compu- 
tassent.  Plaintiff  employed  defendant  as  his 
agent  to  sell  a  parcel  of  goods,  for  a  certain  com- 
mission. He  sold  a  part  of  them,  and  received 
part  of  the  purchase  money,  which,  with  the  re- 
sidue of  the  goods,  he  confided  to  a  person  whom 
he  appointed  as  his  clerk,  and  who  ran  off  with 
the  money  and  goods.  The  plaintiff  cannot  re- 
cover on  the  first  and  third  counts,  as  no  sale 
was  made  of  these  goods  to  the  defendant,  nor 
was  any  account  settled  and  a  balance  struck 
between  the  parties.  But  the  plaintiff  is  entitled 
to  recover,  under  the  second  count,  the  amount 
of  money  received  by  defendant,  and  lost  by  the 
perfidy  of  his  own  agent.  Read  v.  Bertrand,  4 
Wash.  C.  C.  R.  514. 

88.  If  the  defendant  plead  in  bar  matter  which 
is  no  defence  at  all,  and  it  be  found  for  him,  still 
he  cannot  have  judgment;  but  the  court  will 
give  judgment  for  the  plaintiff,  non  obstante 
veredicto:  provided  the  defect  in  the  plea  is  not 
in  the  form,  but  in  the  matter  of  it.  If  it  be  in 
ihe  form,  or  can  be  made  better  by  other  plead- 
ings, a  repleader  will  be  awarded.  The  rule  is 
the  same  if  the  facts  stated  in  a  demurrer  to 
evidence  maintain  such  a  plea.  The  Postmaster- 
General  v.  Reeder,  4  Wash.  C.  C.  R.  678. 

89.  The  plea  of  contra  formam  statuti,  is  a 
matter  of  form,  and  may  be  cured  by  a  verdict. 
Tryon  v.  White,  Peters'  C.  C.  R.  96. 

90.  P.  agreed  in  writing  to  furnish  certain  goods 
to  the  commissary-general  of  the  United  Slates, 
made  and  about  to  be  made,  for  the  purpose  of 
paying  a  debt  due  by  him  to  the  commissary- 
general,  and  Robert  Earp.     The  United  States 


The  rule  of  law  is,  that  if  the  condition  of  the  [  cannot  maintain  replevin  for  the  goods.  If  re- 
bond  is  not  parcel  of  the  obligation,  as  if  the  plevin  can  be  brought,  Robert  Earp  should  have 
latter  be  a  money  penalty,  and  the  former  be  to  joined  in  the  action.  United  States  v.Kennan, 
do  some  act,  as  to  deliver  goods,  &c.,  it  is  not  '  Peters'  C.  C.  R.  168. 

neces.sary  for  the  defendant  to  plead  uncore  91.  A  replication  to  the  plea  of  the  statute  of 
prist.     Saveryv.  Goe,  3  Wash.  C.  C.  R.  140.  limitations,  which  stated  that  the  action  arose 

84.  The  rules  of  pleading  require,  that  the  '  on  an  account  between  merchant  and  merchant, 
plea  should  be  direct  in  stating  with  sufficient  and  that  the  plaintiff  was  beyond  sea,  is  bad  fot 
precision  the  matter  of  defence;  and  not  leave    duplicity.    Craig  v.  Brown,  Peters'  C.  C.  R.  443 
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92.  To  a  scire  facias  to  revive  a  judgment  in 
ejectment  for  the  term  and  damages,  the  de- 
fendant cannot  plead  a  conveyance  of  the  pre- 
mises by  the  lessor  of  the  plaintiff,  subsequent 
to  the  judgment.  Lessee  of  Peun  v.  Klyne,  Pe- 
ters' C.  C.  R.  446. 

93.  In  a  suit  by  the  United  States  against  the 
administratrix  of  a  surety  in  a  revenue  bond, 
brought  thirteen  years  after  the  breach,  and 
twelve  years  after  she  had  settled  her  adminis- 
tration account,  without  having  had  previous 
notice  of  the  bond  or  forfeiture,  she  was  held  to 
be  entitled  to  judgment  on  pleading  want  of  as- 
sets, and  fully  administered.  United  States  v. 
Primrose,  Gilpin's  D.  C.  R.  58. 

94.  "Nil  debet"  is  not  a  good  plea  to  an  ac- 
tion brought  in  the  circuit  court  of  Pennsylvania, 
on  a  judgment  obtained  in  the  circuit  court  of 
Delaware.    Baldwin's  C.  C.  R.  36. 

95.  If  the  statute  of  limitation.s  is  pleaded, 
and  the  plea  is  overruled,  it  cannot  be  put  in 
again  by  the  same  parties  or  their  privies.  Bald- 
win's C.  C.  R.  193. 

96.  In  an  action  on  a  joint  and  several  bond, 
against  several  defendants,  some  of  whom  are 
non-residents  of  the  stale  in  which  the  suit  is 
brought,  and  there  is  a  return  of  no  inhabitants 
as  to  them,  the  plaintiff  may  proceed  to  take 
judgment  against  those  on  whom  process  has 
been  served.  If,  in  such  case,  the  plaintiff  de- 
clares against  all  the  co-obligors,  and  those  on 
whom  the  process  has  been  served,  proceed  to 
trial  on  the  merits,  the  averment,  that  all  the 
co-obligors  are  in  custody,  though  irregular,  is 
not  fatal ;  and  will  not  preclude  a  judgment 
against  such  of  the  co-obligors  as  are  not  before 
the  court.  United  States  y.  Pegram,  1  Brockenb. 
C.  C.  R.  261. 

97.  The  law  which  governs  pleading  in  Vir- 
ginia, is  different  from  that  which  regulates  it  in 
England.  In  Virginia  "the  right  to  plead  as 
many  .several  matters,  whether  of  law  or  fact,  as 
he  may  think  necessary  for  his  defence,"  is  ex- 
pressly given  by  the  statute ;  and  the  courts 
cannot  control  this  right,  if  the  plea  be  offered 
in  time.  Hence,  when  in  an  action  of  assump- 
sit, the  defendants  at  the  rules  pleaded  both  the 
general  issue  and  demurred,  and  the  plaintiffs 
took  issue  on  the  plea,  but  refused  to  join  in  the 
demurrer,  this  was  held  to  be  a  discontinuance, 
by  virtue  of  the  act  of  assembly  ;  and  the  plain- 
tiffs were  non-suited,  though  they  were  permit- 
ted to  reinstate  their  cause.  Furness  et  al.  v. 
Ellis  et  al,  2  Brockenb.  C.  C.  R.  14. 

98.  To  avoid  circuity  of  action,  a  covenant 
may  be  pleaded  as  a  release,  but  it  must  be  a 
covenant  between  those  parties  only :  and  if  it 
contains  no  words  of  release,  it  will  not  be  con- 
strued such,  unless  it  gives  the  covenantee  a 
right  of  action  which  will  precisely  countervail 
that  to  which  he  is  liable ;  and  unless  too  it  was 
the  intention  of  the  parties,  that  the  last  instru- 
ment should  defeat  the  first.  Garnett,  Exh  of 
Brooke,  v.  Macon,  2  Brockenb.  C.  C.  R.  185. 

99.  In  action  on  the  bond  of  a  receiver  of 
public  money  against  him  and  his  sureties,  all 
the  defendants  pleaded  "  non  est  factum."  The 
instrument  on  which  the  suit  was  brought  was 
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called  a  bond.  It  appeared  on  the  trial,  that 
after  the  instrument  had  been  signed  by  all  the 
parties  to  it,  the  principal  put  scrawls  as  seals 
to  the  names  of  each  and  every  of  them,  in  their 
absence,  and  alleged  to  be  wiihout  their  know- 
ledge or  consent.  The  court  held,  that  the  add- 
ing of  the  scrawl  by  the  principal  to  his  own 
name  did  not  vitiate  the  instrument  as  to  him. 
He  had  a  right  to  add  the  seal,  or  at  least  he  can 
have  no  right  to  set  up  his  own  act  in  this  respect 
to  avoid  his  own  deed.  It  was  his  deed,  and  the 
plea  was  false  as  to  him.  By  the  rules  of  plead- 
ing, the  plea  was  therefore  bad  as  to  all  who 
joined  in  it.  A  plea  which  is  bad  in  part,  is  bad 
in  whole.  Where  parties  put  themselves  on  the 
same  terms,  the  plea,  if  untrue,  is  bad  to  all. 
The  United  States  v.  Linn  et  al.,  17  Peters,  88. 

100.  The  plaintiff  may,  in  an  action  in  form 
"  ex  delicto"  against  several  defendants,  enter  a 
"nolle  prosequi."  But  in  actions  in  form  "ex 
contractu,"  unless  the  defence  is  merely  in  the 
personal  discharge  of  one  of  the  defendants,  a 
"nolle  prosequi"  cannot  be  entered  as  to  one 
defendant  without  discharging  the  other;  for  the 
cause  of  action  is  entire  and  indivisible.  This  is 
the  doctrine  of  the  courts  in  England,  and  it  is 
the  same  in  the  courts  of  the  United  States.  It 
is  a  well-settled  and  established  rule  in  pleading. 
Ibid. 

101.  The  defendant  in  a  suit  in  his  plea  set 
up  new  matter  to  avoid  the  instrument  on  which 
the  action  was  founded,  and  concluded  to  the 
country.  The  court  said,  "It  may  be  well  ques- 
tioned, whether  upon  the  best  and  soundest  rules 
of  jjleading,  the  plea  ought  not  to  have  conclu- 
ded to  the  country."     Ibid. 

102.  The  rule  is,  that  the  law  imposes  on  the 
party  who  claims  under  an  instrument  the  bur- 
den of  explaining  the  alteration,  when  the  alte- 
ration appears  on  the  face  of  the  instrument,  as 
an  erasure,  interlineation  and  the  like.  It  is 
presumed  to  have  been  done  while  in  his  pos- 
session. But  where  no  such  prima  facie  evi- 
dence exists,  there  can  be  no  good  reason  why 
this  should  devolve  upon  a  party,  simply  because 
he  claims  under  such  an  instrument.  The  plea 
avers  the  alteration,  and  the  defendant,  there- 
fore, holds  the  affirmative  ;  and  the  general  rule 
is  that  he  who  holds  the  affirmative  must  prove 
it.     Ibid. 

103.  The  third  count  in  the  declaration  is  bad, 
as  it  alleges  that  the  money  received  by  a  re- 
ceiver of  public  money,  was  received  between 
the  12th  of  January,  1835,  when  he  Avas  ap- 
pointed to  office,  and  the  end  of  the  period  for 
which  he  was  appointed.  The  bond  or  instru- 
ment on  which  the  suit  was  brought,  was  dated 
the  1st  day  of  August,  1836.  The  count  does 
not  allege  that  the  money  was  in  the  hands  of  • 
Linn  at  the  time  the  bond  was  executed.  The 
count  is  bad  on  this  ground.    Ibid. 

104.  If  in  an  action  of  trespass  for  breaking 
into  the  storehouse  of  the  plaintiff  and  injuring 
his  goods,  the  defendant  pleaded  not  guilty,  and 
a  writ  of  error  is  prosecuted  to  the  supreme  court 
of  the  United  States,  by  the  plaintiff.  The  law 
is,  that  the  nature  of  the  plaintiff's  demand  must 
be  mentioned  in  the  writ,  that  the  defendant 
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may  know,  before  he  appears  in  court,  the  kind 
of  compkiiiit  he  is  retinired  to  answer:  and  that 
if  tlie  doclaialion  afterwards  died,  or  the  writ, 
or  both,  shall  be  delicient  in  some  lesjal  requi- 
site, or  shall  contain  irreirnlaritv,  informality,  or 
mistake,  which  would  abate  the  writ,  the  de- 
fendant is  not  in  a  situation  to  avail  himself  of 
this  fault  in  the  supreme  court,  lie  has  pleaded 
not  guilty.  The  plea  refers  to  the  counts,  and 
not  to  the  writ.  It  puts  the  plaintifl'  to  prove 
the  material  alleirations  in  his  declaration,  and 
the  defendant  assumes  by  his  plea  to  contest 
them.     M-Kenna  v.  Fiskc'  17  Peters,  245. 

105.  To  allow  a  defemlant,  after  the  general 
issue  has  been  pleaded,  to  avail  himself  of  any 
defect  or  mistake  in  the  writ,  or  variance  or  re- 
pugnancy between  the  count  and  the  writ,  would 
be.  not  to  try  the  cause  at  issue,  but  would  have 
the  effect  to  take  it  from  the  jury,  and  to  place 
it  before  the  court  upon  a  point  of  pleading  which 
hail  not  been  pleaded,  and  which  is  unconnected 
with  the  merits  of  the  cause.  Such  mistakes, 
either  in  the  writ,  or  in  a  variance  between  the 
count  and  the  writ,  must  be  taken  advantage  of 
by  a  plea  in  abatement.  If  the  mistake  or  fault 
is  apparent  on  the  face  of  the  declaration,  such 
as  a  misstatement  of  the  cause  of  action,  it  will 
be  a  good  cause  of  demurrer.     Ibid. 

106.  The  writ  is  but  the  commencement  of 
the  suit,  and  it  is  sufficient  if  it  advises  the  de- 
fendant of  the  cause  of  action,  without  those 
particulars  which  must  be  set  out  in  the  declara- 
tion, which  when  filed  gives  the  defendant  an 
opportunity  to  use  any  of  those  defences  or  pleas 
to  which  he  may  be  entitled  by  the  rules  of 
pleading.     Ibid. 

107.  It  is  an  established  rule,  that  in  transitory 
actions,  a  venue  is  only  necessary  to  be  laid  to 
give  a  place  of  trial.  Such  a  venue  is  indispen- 
sable ;  for  without  it,  it  would  not  appear  in  what 
county  the  trial  was  to  take  place,  nor  could  a 
jury  be  found  to  try  the  issue.     Ibid. 

108.  In  England  it  has  been  held,  that  per- 
sonal injuries  are  of  a  transitory  nature,  and 
sequunter  forum  rei.  The  jurisdiction  of  crimes 
is  local ;  and  so  as  to  the  rights  of  real  property, 
the  subject  being  fi.ved  and  immovable.  The 
same  doctrine  as  to  local  and  transitory  actions 
has  been  repeatedly  affirmed  in  the  courts  of 
the  states  of  the  Union.     Ibid. 

109.  Action  on  an  agreement  in  writing,  by 
which  Guttschlick  has  purchased  a  lot  of  ground 
in  the  city  of  Washington,  from  the  Bank  of  the 
Metropolis,  for  which  he  had  paid  a  part  of  the 
purchase  money,  and  given  a  note  for  the  resi- 
due. By  the  contract,  the  Bank  of  the  INIetropolis, 
through  its  president  and  cashier,  was  pledged 
to  convey  the  lot  in  fee  simple  to  Guttschlick, 
when  the  whole  purchase  money  was  paid.  The 
declaration  in  each  count  averred  the  payment 
of  the  note,  and  the  failure  of  the  bank  to  con- 
vey. To  the  three  special  counts  in  the  declara- 
tion, there  was  no  conclusion ;  to  the  fourth 
count,  for  money  had  and  received,  there  was  a 
general  conclusion.  It  was  held  by  the  court, 
that  whatever  might  have  been  the  effect  of  the 
want  of  a  conclusion  to  three  counts  upon  a  spe- 
cail  demurrer,  the  thirty-second  section  of  the 


judiciary  act  of  1789,  would  cure  the  defect,  if 
it  be  admitted  to  be  one.  The  Bank  of  the  Me- 
tropolis V.  Guttschlick;  14  Peters,  19. 

110.  An  allegation  tliat  a  jiarty  made,  accept- 
ed, endorsed,  or  delivered  a  bill  of  exchange,  is 
sulhcient,  although  the  defendant  did  not  do 
either  of  tho.se  acts  himself;  provided  he  au- 
thorized the  doing  of  them.     Ibid. 

111.  The  averment  in  a  declaration  set  forth 
that  the  plaintiff  had  been  turned  out  of  posses- 
sion of  a  lot  of  ground,  but  did  not  state  that  the 
eviction  was  by  due  cour.se  of  law.  The  breach 
alleged  in  the  count  was,  that  the  defendant  had 
refu'sed  on  demand,  to  convey  the  lot.  The  court 
held  the  averment  of  eviction  to  be  mere  sur- 
plusage.    Ibid. 

112.  The  action  in  this  case  was  assumpsit 
against  the  hank  on  a  contract  under  the  seals 
of  the  president  and  cashier.  Held,  that  the  ac- 
tion was  well  brought,  and  it  makes  no  difference 
in  an  action  of  assumpsit  against  a  corporation, 
whether  the  agent  was  appointed  under  the  seal 
or  not,  or  whether  he  puts  his  own  seal  to  a  con- 
tract which  he  makes  in  behalf  of  the  company. 
Ibid. 

113.  A  plea  in  bar  to  a  bill  must  be  full  and 
complete  to  every  part  of  the  bill,  and  the  fraud 
charged  must  be  denied  by  the  plea,  and  also 
by  an  answer  in  support  of  the  plea.  Piatt  v. 
Oliver  et  al,  1  M'Lean's  C.  C.  R.  295. 

114.  If  the  plea  does  not  set  up  a  bar  to  every 
equitable  allegation  in  the  bill,  it  will  be  over- 
ruled.    Ibid. 

115.  If  two  pleas  are  filed  which  are  substan- 
tially the  same,  the  court  will  order  the  latter  to 
be  stricken  out.  Varnum.  Fuller  ^Co.  v.  Camp- 
bell, 1  M'Lean's  C.C.R.  313. 

116.  An  averment  of  citizenship  in  the  first 
count  in  the  declaration,  and  referred  to  in  the 
others,  sufficient.  Jones  v.  Heaton,  1  M'Lean's 
C.  C.  R.  317. 

117.  A  plea  to  the  jurisdiction  that  there  was 
no  averment  of  citizenship  in  the  declaration  as 
to  one  of  the  defendants,  who  was  not  served 
with  process,  not  sustained.  Morrison  v.  Bennet 
et  al,  1  M'Lean's  C.  C.  R.  330. 

118.  The  plea  to  the  declaration  not  having 
been  filed  within  the  rule,  a  default  was  entered, 
which  on  motion  was  set  aside,  and  leave  given 
to  plead.  Kcmball  v.  Stewart,  1  JNl'Lean's  C.  C. 
R.  332. 

119.  A  plea  that  denies  the  execution  of  the 
instrument,  when  required  to  be  sworn  to,  if  filed 
without  affidavit,  admits  the  execution  of  the 
instrument,  but  may  be  good  for  other  purposes. 
3I'Clintick'v.  Johnston  k  Citmmms,  1  M'Lean's 
C.  C.  R.  414. 

120.  A  plea  of  fraud  in  the  execution  of  the 
instrument  need  not  state  the  facts  which  consti- 
tute the  fraud.     Ibid. 

121.  A  plea  of  duress,  by  the  maker  of  the 
note,  as  against  the  assignee,  is  bad,  unless  there 
be  an  averment  of  notice  to  the  assignee.    Ibid. 

122.  To  a  plea  that  the  note  was  given  and 
the  assignment  made  without  consideration,  the 
plaintiff  should  take  issue  on  the  want  of  the 
consideration  of  the  note,  or  of  the  assignment, 
and  not  of  both.     Ibid. 
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123.  A  plea  that  the  note  had  been  assigned 
should  be  supported  by  some  proof  that  the  right 
was  in  the  assignee.    Conant  v.  Wills  ir  Bradley. 

1  McLean's  C.  C.  R.  427. 

124.  A  replication  to  a  plea  of  a  former  reco- 
very, that  the  evidence  was  wholly  insufficient 
to  establish  the  claim,  or  that  no  evidence  was 
offered  or  leceived  by  the  court,  will  not  avoid 
the  bar.  Ramsey  et  al.  v.  Herndon,  1  M'Lean's 
C.  C.  R.  450. 

125.  Two  affirmative  facts  in  a  plea  and  re- 
plication, may  be  so  contradictory,  the  one  to  the 
other,  as  to  make  an  issue.  As,  where  the  plea 
averred  diligence  in  the  prosecution  of  a  suit, 
and  the  replication  charged  negligence.  Walker 
v.  Johnson,  Adm^r,  2  M-Lean's  C.  C.  R.  92. 

126.  The  replication  should  have  negatived 
the  affirmation  of  diligence  in  the  plea,  and  con- 
cluded to  the  contrary.     Ibid. 

127.  The  general  issue  to  an  action  on  a  note, 
in  Indiana,  must  be  sworn  to.  M'-Clintick  \. 
Cummins,  2  M'Lean's  C.  C.  R.  98. 

128.  Where,  after  the  jury  and  witnesses  are 
sworn,  the  prosecuting  attorney  abandons  the 
prosecution,  and  the  jury  are  discharged,  it  may 
be  pleaded  in  bar  of  a  subsequent  indictment 
for  the  same  offence.  United  States  v.  Shoemaker. 

2  ]M 'Lean's  C.  C.  R.  114. 

129.  Nil  debet  cannot  be  pleaded  to  an  action 
on  a  judgment.  Jacquette  v.  Hu2:i!.non,  2  M-Lean's 
C.  C.  R.^129. 

130.  This  plea  brings  before  the  court  the  va- 
lidity of  the  judgment,  and  the  description  of  it, 
as  given  in  the  declaration.     Ibid. 

131.  A  release,  the  statute  of  limitations,  or 
payment,  may  be  pleaded.     Ibid. 

132.  This  court  is  presumed  to  know  the  laws 
of  the  different  states.  In  pleading,  therefore, 
a  judgment  of  a  state  court  of  general  jurisdic- 
tion, it  is  not  necessary  to  aver  that  such  court 
had  jurisdiction.  Woodworth  v.  Spaffords,  2 
M-'Lean's  C.  C.  R.  168. 

133.  By  the  rule  of  court,  a  plea  which  denies 
the  instrument  on  which  the  action  is  founded, 
or  the  endorsement  of  it,  must  be  sworn  to. 
If  filed  without  affidavit,  the  note  and  endorse- 
ment are  admitted.  Thomas  v.  Clark,  2  M'Lean's 
C.  C.  R.  194. 

134.  A  plea  is  bad  which  states  facts  that 
cimount  only  to  the  general  issue.  Hoisted  v. 
Lyon,  2  M'Lean's  C.  C.  R.  226. 

135.  It  is  bad  if  it  sets  up  two  distinct  grounds 
of  defence,  either  of  which  is  sufficient  to  defeat 
the  plaintiff.     Ibid. 

136.  So,  it  is  bad,  if  it  neither  admits  nor  de- 
nies the  plaintiff's  allegations.     Ibid. 

137.  Nil  debet,  when  pleaded  to  a  declaration 
on  a  penal  bond,  where  breaches  are  assigned, 
w-ill  not  be  set  aside  on  motion,  but  must  be  de- 
murred to.  United  Stales  v.  Spencer,  2  M'Lean's 
C.  C.  R.  405. 

138.  Where  a  plea  sets  up  no  new  matter  of 
defence,  it  may  be  set  aside  on  motion.     Ibid. 

139.  The  sureties  in  a  receiver's  bond,  are 
only  bound  from  the  date  of  the  bond,  and  are 
not  liable  for  any  previous  defalcation,  unless  it 
be   specially  embraced   in   the    bond.     A  de- 


murrer, filed  by  the  plaintiff,  will  test  the  good- 
ness of  the  declaration.     Ibid. 

140.  Where  the'defendants  gave  their  notes 
for  a  tract  of  land,  to  which  the  plaintiff  had  no 
title,  the  defendants  may  plead  the  fact.  Sciid- 
der  V.  Andrews,  2  M'Lean's  C.  C.  R.  464. 

141.  A  plea  may  show  in  what  manner, 
whether  by  personal  service  or  otherwise,  notice 
was  given,  as  this  does  not  contradict  the  record, 
but  limits  its  operation.     Ibid. 

142.  Nul  tiel  record  the  only  plea,  except 
fraud,  payment,  or  a  release,  to  an  action  founded 
on  a  judgment.     Ibid. 

143.  A  plea  that  the  defendant,  who  was  sued 
as  principal,  indorsed  the  note  as  guarantor,  and 
not  as  principal,  having  been  demurred  to,  was 
held  good.  Dibble,  Pray  ^'  Co.  v.  Duncan  et  al., 
2  M'Lean's  C.  C.  R.  553. 

144.  The  undertaking  of  the  defendant  was 
collateral,  and  he  can  only  be  made  liable  in 
that  character.     Ibid. 

145.  A  special  plea,  which  amounts  only  to 
the  general  issue,  is  bad.     Ibid. 

146.  In  assumpsit,  there  are  many  defences 
which  may  be  pleaded  specially,  or  given  in 
evidence,  under  the  general  issue.     Ibid. 

147.  In  special  pleas  in  bar,  colour  to  the 
plaintiff's  right  must  be  given.     Ibid. 

148.  Where  a  permit  to  unlade  and  deliver 
goods  was  obtained  by  a  fraudulent  collusion 
between  the  claimant  and  the  deputy-collector 
of  the  port  of  New- York,  it  was  held,  that  such 
a  permit  was  utterly  void,  and  that  goods  landed 
under  it  were  forfeited.  The  forfeiture  may  be 
enforced  in  a  general  court,  under  the  fiftieth 
.section  of  the  collection  act  of  1799,  ch.  128, 
that  the  goods  were  landed  without  a  permit; 
for  a  void  permit  is  no  permit.  Whenever  a  con- 
tract or  objection,  under  a  seal,  is  void  ab  initio, 
the  general  plea  of  non  est  factum  is  proper. 
Where  it  is  merely  voidable,  a  special  plea,  set- 
ting forth  the  special  circumstances,  is  necessary. 
Bottomleyv.  The  United  States,  1  Story's  C.  C.  R. 
135. 

149.  A  plea  to  the  jurisdiction  in  criminal  as 
well  as  civil  cases,  is  the  proper  mode  of  bring- 
ing before  the  court  the  question  of  jurisdiction. 
United  States  v.  Bailey,  1  JNl'Lean's  C.  C.  R. 
235. 

150.  As,  by  several  cases  in  England,  the  al- 
lowance of  a  repleader  in  courts  of  error  seems 
to  have  gone  into  disrepute  in  modern  times, 
and  as  the  practice  in  common  law  cases  in  the 
supreme  court,  though  otherwise  in  several 
states,  has  usually  been  not  to  direct  amend- 
ments or  repleaders,  the  court  remanded  a  case 
of  this  kind  before  them  to  the  court  below  for 
further  proceedings.  Garland  v.  Davis,  4  How- 
ard, 155. 

151.  The  court  is  bound  to  presume  in  favor 
of  the  proceedings  of  a  court  having  jurisdiction 
of  the  parties  and  the  subject-matter,  that  jus- 
tice was  administered  in  the  ordinary  form. 
Stockton  V.  Bishop,  4  Howard,  167. 

152.  There  had  been  no  service  of  the  citation 
on  the  writ  of  error,  and  the  judgment  in  the 
court  below  was  not  final.     The  supreme  court, 
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on  moijon.  ilismissed  the  writ  of  error.     Brmvn 
V.  2'hc  Union  Bank  of  Florida,  4  Howard,  466. 

2.  Appearance. 

153.  An  apneanmce,  by  attorney,  cnres  all  ir- 
regularity in  tlie  original  process.  Knox  ct  al.  v. 
Summers  ct  al.,  3  Craneh,  496  ;   1  Cond.  Kep.  607. 

154.  The  eleventh  section  of  the  judiciary  act 
of  •24th  September,  1789,  which  relates  to  a  ser- 
vice of  process,  is  not  the  denial  of  jurisdiction, 
but  the  grant  of  a  privilege  to  the  defendant  not 
to  be  sent  out  of  the  state  where  he  resides,  un- 
less he  shall  be  served  with  process  in  the  slate 
where  the  suit  is  brought.  But  the  defendant 
may  w;iive  that  privilege,  by  a  voluntary  appear- 
ance :  yet,  if  he  plead  the  fact  of  his  not  having 
been  served  with  process  within  the  state  where 
the  cause  has  been  commenced,  and  the  cause 
is  set  down  for  a  hearing  on  this  plea,  on  the 
equity  side  of  the  court,  the  docket  entries, 
showing  a  prior  appearance  by  a  solicitor  of  the 
court,  cannot  be  taken  notice  of.  Harrison  et  al. 
V.  Rowan  and  Wife,  Peters'  C.  C.  K.  489. 

155.  Where,  in  a  suit  against  a  state,  process 
having  been  duly  served,  and  the  state  neglected 
to  appear,  this  court  Avill  proceed  ex  parte. 
Huger  V.  The  Slate  of  South  Carolina,  3  Dall.  339. 

156.  Where  a  citation  has  not  been  served 
thirty  days  before  the  session  of  the  supreme 
court,  the  court  will  not  take  up  the  cause  until 
the  thirty  days  have  expired,  unless  the  defend- 
ant in  error  shall  appear.     Lloyd  v.  Alexander, 

1  Craneh.  365  ;   1  Cond.  Rep.  334. 

157.  Where  there  is  no  appearance  for  the 
plaintiff  in  error  in  the  supreme  court,  the  de- 
fendant may  have  the  plaintiff  called,  and  dis- 
miss the  writ  of  error,  or  may  open  the  record, 
and  pray  for  an  affirmance ;  and  in  such  case, 
costs  go  of  course.  Monlalet  v.  Murray,  3  Craneh. 
249;   1  Cond.  Rep.  516. 

158.  Where  a  writ  of  error  is  served,  when  in 
full  force,  and  the  writ  is  returned,  though  not 
at  the  first  term,  the  appearance  of  the  defend- 
ant in  error  waives  all  objection  to  the  irregu- 
larity of  the  return.  Wood  v.  Lide,  4  Craneh, 
180  ;  2  Cond.  Rep.  76. 

159.  The  appearance  of  the  defendants  to  a 
foreign  attachment  in  a  circuit  court  of  the  United 
States,  in  a  circuit  where  they  do  not  reside,  is 
a  waiver  of  all  objections  to  the  non-service  of 
process  on  them.  Pollard  v.  Dwight,  4  Craneh, 
421;  2  Cond.  Rep.  157. 

160.  If  two  or  more  persons  are  sued  in  a  joint 
action,  the  plaintiff  cannot  proceed  to  obtain 
judgment  against  one  alone,  but  must  wait  until 
the  others  have  been  served  with  process,  or 
have  been  proceeded  against  as  far  as  the  law 
authorizes,  for  the  purpose  of  compelling  an  ap- 
pearance. Barton  v.  Petit  ^  Bayard,  7  Craneh, 
194;  2  Cond.  Rep.  471. 

161.  If  the  counsel  on  neither  side  appear 
when  the  cause  is  called,  the  writ  of  error  will 
be  dismissed.   Radford  v.  Craig,  5  Craneh,  289; 

2  Cond.  Rep.  260. 

162.  By  the  law  of  Virginia,  the  plaintiff  is 
not  bound  to  declare,  until  all  the  defendants 
have  appeared,  or  the  suit  be  abated  as  to  such 


as  liave  not  apjx».aied.    Barton  v.  Petit  Sf  Bayard, 
7  Craneh,  194  ;  2  Cond.  Rep.  471. 

163.  At  January  term,  1831,  an  order  was 
made,  giving  the  slate  of  New  York  leave  to  ap- 
pear on  the  second  day  of  that  term,  and  answer 
the  complainants'  bill;  and  if  there  should  be 
no  appearance,  that  the  court  would  proceed  to 
hear  the  cause  on  the  part  of  the  complainants, 
antl  to  decree  on  the  matter  of  the  bill.  On  the 
first  day  of  the  term,  a  demurrer  to  the  com- 
plainants' bill  was  iiled,  which  was  signed 
"  Green  C.  Bronson,  attorney-general  of  New 
York."  No  other  appearance  was  entered  on 
the  part  of  the  defentiants.  By  the  court: — The 
demurrer  filed  in  the  case  by  the  attorney-gene- 
ral of  New  York,  he  being  a  practitioner  in  this 
court,  is  considered  as  an  api'>earance  for  the 
state.  If  the  attorney-general  did  not  so  mean 
it,  it  is  not  a  paper  whicli  can  be  considered  as 
in  the  cause,  or  be  placed  on  the  files  of  the 
court.  The  demurrer  being  admitted  as  contain- 
ing an  appearance  by  the  state  of  New  York,  it 
amounts  to  a  compliance  with  the  order  of  the 
court.  State  of  New  Jersey  v.  The  People  of  the 
State  of  New  York,  6  Peters,  323. 

164.  It  is  unnecessary  for  an  attorney  or  soli- 
citor, who  prosecutes  a  suit  for  the  Bank  of  the 
United  States,  or  other  corporation,  to  produce  a 
warrant  of  attorney  under  the  corporate  seal. 
0 shorn  v.  The  Bank  of  the  United  States,  9  Wheat. 
738;  5  Cond.  Rep.  741. 

165.  A  citizen  of  New  Hampshire  sued  a  cor- 
poration established  by  a  statute  in  Connecticut, 
in  the  circuit  court  of  New  Hampshire;  the  cor- 
poration having  entered  a  general  appearance, 
it  was  held,  that  the  objection  to  the  service 
under  the  eleventh  section  of  the  judiciary  act 
of  1789,  ch.  20,  was  waived.  FlandersY.  Mtna 
Ins.  Co.,  3  Mason's  C.  C.  R.  158. 

166.  An  attachment  is  the  usual  process  to 
bring  a  party  into  court  where  he  has  not  made 
a  true  return ;  and  if  he  is  present  in  court,  no 
such  process  is  necessary:  but  the  court  may 
pass  an  order  directing  him  immediately  to 
answer  interrogatories.  United  States  v.  Green, 
3  Mason's  C.  C.  R.  482. 

167.  It  is  not  a  contempt  of  court  to  serve  a 
person,  while  attending  at  the  court  as  a  party 
in  a  cause,  or  as  a  witness,  with  a  summons. 
The  privilege  extends  to  exemption  from  arrest, 
and  no  further.  Blight  v.  Fisher.  Peters'  C.  C. 
R.  41. 

168.  There  is  no  act  of  congress  which  autho- 
rizes a  circuit  court  to  issue  a  compulsory  pro- 
cess to  the  district  court  for  the  removal  of  a 
cause  from  that  jurisdiction,  before  a  final  judg- 
ment. If  a  certiorari  issue  in  such  a  case,  the 
district  court  may  and  ought  to  refuse  obedience 
to  it;  and  after  the  cause  is  removed,  either 
party  may  move  for  a  procedendo  to  pursue  the 
cause  in  the  district  court,  as  if  the  record  had 
not  been  removed.  But  if,  instead  of  taking  ad- 
vantage of  this  irregularity,  the  defendant  enter 
his  appearance  in  the  circuit  court,  take  defence, 
and  plead  to  issue,  it  is  too  late,  after  verdict,  to 
object  to  the  irregularity.  The  cause  will  be 
considered  as  an  original  one  in  the  circuit  court, 
made  so  by  consent  of  parties,  even  though  no 
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declaration,  de  novo,  should  be  filed.  Patterson 
V.  the  United  States,  2  Wheat.  221;  4  Cond. 
Rep.  98. 

169.  If  the  defendant  does  not  appear  or  give 
special  bail,  the  appearance  bail  may  defend  the 
suit,  and  is  liable  to  the  same  judgment  as  the 
defendant  would  have  been  liable  to:  but  the 
defendant  cannot  appeal  and  consent  to  a  refe- 
rence, the  report  and  judgment  on  which  is  to 
bind  the  appearance  of  bail,  as  well  as  himself. 
Such  a  joint  judgment  is  erroneous,  and  will  be 
reversed.  JJartle  v.  Coleman,  6  Wheat.  473 ;  5 
Cond.  Rep.  142. 

170.  VVhere  there  are  several  defendants  en- 
titled on  appearance  to  remove  a  cause  from  a^ 
state  court  into  the  circuit  court  of  the  United 
States,  some  of  whom  have  appeared,  and  others 
of  the  defendants  in  the  suit  have  not,  the  cause 
cannot  be  removed  by  those  who  have  appeared. 
But  this  rule  is  only  in  cases  where,  from  the 
subject-matter  of  the  suit,  the  decree  must  be 
joint.     Ward  v.  Arredondo,  Paine'sC.  C.  R.  410. 

171.  Difierent  defendants  cannot  remove  the 
cause,  or  appear  in  the  circuit  court  at  different 
times,  where  their  appearance  is  entered  at  dif- 
ferent times  in  the  state  court.     Ibid. 

172.  Where  some  of  the  defendants  have  re- 
moved the  cause  regularly  into  the  circuit  court, 
from  the  state  court,  others  cannot  enter  an  ori- 
ginal appearance  in  the  circuit  court.     Ibid. 

173.  The  circuit  court  can  remand  the  cause, 
in  case  the  defendants  do  not  all  eventually 
appear.     Ibid. 

174.  A  state  cotrrt  cannot  order  an  appearance 
to  be  entered;  nunc  pro  tunc;  so  as  to  entertain 
a  motion  for  removal.     Ibid. 

175.  Where  the  defendant's  appearance  has 
been  entered  in  the  state  court  two  terms  before 
he  filed  his  petition  to  remove  the  cause  from 
the  state  court;  notwithstanding  the  slate  court 
allowed  the  petition  to  be  filed,  nunc  pro  tunc, 
the  circuit  court  will  not  permit  the  cause  to  be 
docketed.  Gibson  v.  Johnson,  Peters'  C.  C.  R.  44. 

176.  A  party  cannot  be  arrested  in  Pennsyl- 
vania, on  attachment  from  the  circuit  court  of 
Rhode  Island,  for  contempt  in  not  appearing  in 
that  court,  after  a  monition  served  on  him  in 
Pennsylvania  to  answer  in  a  prize  cause  depend- 
ing in  the  circuit  court  of  Rhode  Island.  Ex 
parte  Graham,  3  Wash.  C.  C.  R.  456. 

177.  After  due  service  of  the  subpoena,  in  a 
suit  against  a  state,  the  state  which  is  complain- 
ant has  a  right  to  proceed,  ex  parte,  in  a  suit 
against  a  state ;  and  if,  after  the  service  of  an 
order  of  the  court  for  the  hearing  of  a  cause, 
there  shall  not  be  an  appearance,  the  court  will 
proceed  to  a  final  hearing.  State  of  New  Jersey 
V.  The  State  of  Neiv  Yo;ic,  5  Peters,  284. 

178.  The  practice  of  the  supreme  court  has 
uniformly  been,  since  the  seat  of  government 
was  removed  to  Washington,  for  the  clerk  of  the 
court  to  enter,  at  the  first  term  to  which  any  writ 
of  error  or  appeal  is  returnable,  in  cases  in  which 
the  United  States  are  parties,  the  appearance  of 
the  attorney-general  of  the  United  States.  This 
practice  has  never  been  objected  to.  The  prac- 
tice woulil  not  be  conclusive  against  the  attorney- 
general,  if  he  should,  at  the  first  term,  withdraw 
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his  appearance,  or  move  to  strike  it  off.  But  if 
he  lets  it  pass  for  one  term,  it  is  conclusive  upon 
him  as  to  an  appearance.  The  decisions  of  the 
court  have  uniformly  been,  that  an  appearance 
cures  any  defects  in  the  forms  of  process.  Farrar 
ty  Brown  v.  The  United  States,  3  Meters,  459. 

179.  The  subpoena  issued  on  the  filing  of  a 
bill,  in  which  the  state  of  New  Jersey  were  com- 
plainants, and  the  state  of  New  York  were  de- 
fendants, was  served  upon  the  governor  and 
attorney-general  of  New  York  sixty  days  before 
the  return  day,  the  day  of  service  and  return  in- 
clusive. This  being  irregular,  a  second  sub- 
poena issued,  which  was  served  on  the  governor 
of  New  York  only,  the  attorney-general  being 
absent.  There  was  no  other  appearance  by  the 
slate  of  New  York.  By  the  court : — This  is  not 
like  the  case  of  several  defendants,  where  a  ser- 
vice on  one  might  be  good,  but  not  on  anoUier. 
Here  the  service,  prescribed  by  the  rule,  is  to  be 
on  the  governor  and  on  t^^e  attorney-general. 
A  service  on  one  is  not  suiucient  to  entitle  the 
court  to  proceed.  State  of  New  Jersey  v.  The 
State  of  Nciv  York,  3  Peters,  464. 

180.  Upon  an  application,  by4he  counsel  for 
the  state  of  New  Jersey,  that  a  day  might  be 
assigned  to  argue  the  question  of  the  jurisdiction 
of  the  supreme  court,  to  proceed  in  the  case  of 
The  State  of  New  Jersey  v.  The  State  of  New 
York,  the  court  said  they  had  no  difficulty  in 
assigning  a  day.  It  might  be  as  well  to  give 
notice  to  the  state  of  New  York,  as  they  might 
employ  counsel  in  the  interim.  If,  indeed,  the 
argument  should  be  merely  ex  parte,  the  court 
could  not  fee]  bound  by  its  decision,  if  the  state 
of  New  York  desired  to  have  the  question  again 
argued.     Ibid.  464. 

181.  A  notice  was  given,  by  the  solicitors  for 
the  state  of  New  Jersey,  to  the  governor  of  New 
York,  dated  the  12th  of  January,  1830,  stating 
that  a  bill  had  been  filed  on  the  equity  side  of 
the  supreme  court,  by  the  state  of  New  Jersey, 
against  the  people  of  the  state  of  New  York, 
and  that  on  the  13th  of  February  following,  tti^e 
court  would  be  moved  in  the  case  for  such  order 
as  the  court  might  deem  proper,  &c.  After- 
wards, on  the  day  appointed,  no  counsel  having 
appeared  for  the  state  of  New  York,  on  the 
motion  of  the  counsel  for  the  state  of  New 
Jersey,  for  a  subpoena  to  be  served  on  the  go- 
vernor and  attorney-general  of  the  state  of  New 
York  ;  the  court  said,  as  no  counsel  appears  to 
argue  the  motion  on  the  part  of  the  stale  of  New 
York,  and  the  precedent  for  granting  it  has  been 
established  ujwn  very  grave  and  solemn  argu- 
ment, the  court  do  not  require  an  ex  parte  argu- 
ment in  favour  of  their  authority  to  grant  the 
subpoena  ;  but  will  follow  the  precedent  hereto- 
fore established.  The  state  of  New  York  will 
be  at  liberty  to  contest  the  proceedings  at  a 
future  time,  in  the  course  of  the  cause;  if  they 
shall  choose  so  to  do.     Ibid.  466. 

182.  A.,  a  citizen  of  New  Hampshire,  .=ued  a 
corporation  established  by  a  statute  in  Connec- 
ticut, in  the  circuit  court  of  New  Hampshne; 
the  corporation  having  entered  a  general  appear- 
ance, it  was  held,  that  the  objection  to  the  ser- 
vice under  the  11th  section  of  the  judiciary  act 
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of  1789,  ch.  20,  was  waiveii.     Flanders  v.  J^lna 
Ins.  Co.:  3  Mason's  C.  C.  R.  158. 

3.  Plcculing  in  a  Writ  of  Ris:ht. 

183.  At  coinmoii  law,  a  writ  of  ri^ht  will  not 
lie  except  against  the  tenant  of  the  fiechoKl  dc- 
maiuled.  G'recn  v.  Liter,  8  Craiich,  2'Ji) ;  3  Cond. 
Rep.  97. 

184.  If  there  are  several  tenants,  claiming 
several  parcels  of  land  by  distinct  titles,  they 
cannot  lawfully  be  joined  in  one  writ;  and  it 
they  are,  they  may  plead  in  abatement  of  the 
writ.     IbuL 

185.  If  the  demandant  demands  against  any 
tenant  more  lands  than  he  holds,  he  may  plead 
non-tenure  to  the  parcel  not  holden  ;  but  the  writ 
shall  abate  only  as  to  the  parcel  whereof  non- 
tenure is  pleaded  ami  admitted,  or  proved.    Ibid. 

186.  At  common  law,  in  many  instances,  if  the 
party  demanded  more  in  his  writ  than  he  proved 
to  be  his  i*ght,  he  lost  his  action  by  the  fal.sity 
of  his  writ.  But  under  the  statute  of  Kentucky, 
to  amend  process  in  chancery  and  common  law, 
the  party  may  recover ;  although  he  prove  only 
part  of  the  claim  in  his  declaration.  This  sta- 
tute, however,  does  not  enable  the  plaintiff  to 
join  parties  in  an  action  who  could  not  be  joined 
at  common  law;  as,  for  instance,  to  join  and  re- 
cover against  several  tenant.s,  claiming  by  dis- 
tinct and  separate  title.     Ibid. 

187.  A  common  law,  non-tenure,  joint  tenure, 
sole  tenure,  and  several  tenure,  were  good  pleas 
in  abatement  to  a  writ  of  right ;  but  they  could 
be  pleaded  only  in  abatement;  for  the  tenant  by 
joining  in  the  mise  or  pleading  in  bar,  admitted 
himself  to  be  tenant  of  the  freehold,  and  that 
he  had  capacity  to  defend  the  suit.     Ibid. 

188.  The  act  of  Virginia  of  1786,  reforming 
the  mode  of  proceeding  in  writs  of  right,  did  not 
vary  I'lie  rights  or  the  legal  predicament  of  the 
parties  as  they  existed  at  common  law.  It  did 
not  change  the  nature  and  effect  of  the  plead- 
ings :  ami  notwithstanding  that  act,  the  tenant 
shair  still  have  the  benefit  of  the  ordinary  pleas 
in  abatement.  It  enabled  him  to  give  in  evi- 
dence any  matter  under  the  general  issue  which 
would  have  been  good  if  specially  pleaded  ;  but 
this  is  confined  to  matters  in  bar.     Ibid. 

189.  Under  that  act,  the  tenant  may,  at  his 
election,  plead  any  special  matter  in  bar,  or  give 
it  in  evidence  on  the  mise  joined  ;  the  act  is  not 
compulsive,  but  cumulative.     Ibid. 

190.  Although  tenants,  claiming  different  par- 
cels of  land  by  distinct  titles,  cannot  be  joined 
in  a  writ  of  right,  yet  if  they  omit  to  plead  in 
abatement,  and  join  in  the  mise.  it  is  an  admis- 
sion that  they  are  joint  tenants  of  the  whole, 
and  the  verdict,  if  for  the  demandant,  for  any 
parcel  of  the  land,  may  be  general,  that  he  hath 
more  mere  right  to  hold  the  same  than  the 
tenant;  and  if  of  any  parcel  for  the  tenants, 
that  thej'  have  more  mere  right  to  hold  the  same 
than  the  demandant.     Ibid. 

191.  In  a  writ  of  right,  brought  under  the  sta- 
tute of  Kentucky,  where  the  demandant  de- 
scribed his  land  by  metes  and  bounds,  and 
counted  against  the  tenants  jointly  ;  it  was  held. 
that  this  was   matter   pleadable  in  abatement 


only,  and  that  by  pleading  in  bar,  the  tenants 
admitted  their  joint  seisin,  and  lost  the  oppor- 
tunity of  pleading  a  several  tenancy.  Liter  v, 
Grccti,  2  Wheat.  306;  4  Cond.  Rep.  "l29. 

192.  The  tenants  ooulil  not,  ii' this  case,  seve- 
rally plead,  in  adilition  to  the  mi.se,  or  general 
issue,  that  neither  the  plaintill,  nor  his  ancestor, 
nor  any  other  undin'  or  from  whom  he  derived 
his  title  to  the  demanded  promises,  were  ever 
actually  seized  or  possessed  thereof,  or  of  any 
part  thereof;  because  it  amounted  to  the  general 
issue,  and  was  an  application  to  the  mere  di.scre- 
tion  of  the  court,  which  is  not  examinable  upon 
a  writ  of  error.     Ibid. 

193.  Query,  Whether  the  tenants  could  plead  ' 
the  mise  severally ;  as  to  the  several  tenements 
held  by  them,  parcel  of  the  demandant's  pre- 
mises, without  answering  or  pleading  any  thing 
as  to  the  residue"?     Ibid. 

194.  Under  such  pleas,  and  the  replication 
prescribed  by  the  statute,  the  mise  was  joined; 
the  parties  proceeded  to  trial ;  and  the  following 
general  verdict  was  found,  viz.  "The  jury  find 
that  the  demandant  hath  more  mere  right  to 
hold  the  tenement,  as  he  hath  demanded,  than 
the  tenants,  or  either  of  them,  have  to  hold  the 
respective  tenements  set  forth  in  their  respective 
pleas,  they  being  parcels  of  the  tenement  in  the 
count  mentioned.  It  was  held,  that  this  verdict, 
being  certain  to  a  common  intent,  was  sufficient 
to  sustain  a  judgment.     Ibid. 

195.  It  was  also  held,  that  a  joint  judgment 
against  the  tenants  for  the  costs,  as  well  as  the 
land,  was  correct.     Ibtd. 

196.  Where  a  declaration  is  on  a  bond  given 
to  prosecute  with  effect  a  writ  of  replevin,  and 
the  breach  assigned  is,  "  that  the  suit  was  not 
prosecuted  with  effect,"  it  is  sufficient.  Gor- 
man  et  al.  v.  Lenoxes  Executors,  15  Peters,  115. 

4.  Declaration. 

197.  In  a  declaration  upon  an  agreement,  by 
way  of  lease,  by  \^hicll  the  lessor  stipulated  to 
let  a  farm,  from  the  first  of  January,  1820,  to 
remove  the  former  tenant ;  and  that  the  lessor 
should  have  the  tenancy  and  occupation  of  the 
farm  from  that  day.  free  from  all  hindrance;  the 
assignment  of  breaches  was,  that,  although  spe- 
cially requested  on  the  said  1st  of  January,  the 
defendant  icfused,and  neglected  to  turn  out  the 
former  tenant,  who  then  was,  or  had  been,  in 
the  pos.session  and  occupancy  of  the  land,  and  to 
deliver  possession  thereof  to  the  plaintiff;  this 
assignment  is  sufficient.  Carroll  v.  Peake,  1 
Peters,  23. 

198.  It  is  sufficient  that  the  averment  should 
state  the  plaintiff's  readiness  and  offer,  and  his 
request,  on  the  first  day  of  January,  generally, 
and  not  at  the  last  convenient  hour  of  that  day  ; 
and  if  an  averment  o'f  a  personal  demand  is 
made,  it  need  not  have  been  made  on  the  land. 
Ibid.  24. 

199.  Declarations  containing  general  aver- 
ments, or  readiness  and  request,  have  been  held 
sufficient,  especially  after  verdict;  unless  in  very 
peculiar  cases.     Ibid. 

200.  Where  it  was  omitted  to  allege  in  the 
declaration  on  a  promissory  note,  a  demand  of 
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payment  on  the  person  of  the  maker,  but  it 
averred  ademanci  at  the  bank,  "where  the  note 
was  negotiable,"  such  averment  in  the  declara- 
tion could  not  be  true,  unless  there  was  an 
agreement  between  the  parties,  that  the  demand 
should  be  made  there*  and  the  averment  must 
have  been  proved  at  the  trial,  or  the  plaintiff 
could  not  have  obtained  a  verdict  and  judgment ; 
and;  after  a  verdict,  the  judgment  will  be  sus- 
tained. BrcnVs  Ex'rs  v.  The  Bank  of  the  Me- 
tro'polis.  1  Peters,  93. 

201.  After  the  filing  of  a  new  count  to  a  de- 
claration, the  defendant,  who  to  the  former 
counts  has  pleaded  the  general  issue,  or  any  par- 
ticular plea,  may  withdraw  the  same,  and  plead 
anew,  either  the  general  issue,  or  any  further  or 
other  pleas,  which  his  case  may  require ;  but  he 
may,  if  he  pleases,  abide  by  his  plea  already 
pleadeil.  and  waive  his  right  of  pleading  de  novo. 
The  failure  to  plead,  and  going  to  trial  without 
objection,  are  held  to  be  a  waiver  of  his  right  to 
plead  ]  and  an  election  to  abide.by  his  plea  :  and 
if  it  in  terms  purports  to  go  to  the  whole  action, 
it  is  deemed  sufficient  to  cover  the  whole  decla- 
ration, and  puts  the  plaintiff  to  the  proof  of  his 
case  on  the  new,  as  well  as  on  the  old  counts. 
Wright  ct  al.  v.  The  Lessee  of  Hollingsworth,  1 
Peters,  169. 

202.  The  declaration  in  an  action  against  one 
partner  only,  never  gives  notice  of  the  claim  be- 
ing on  a  partnership  transaction.  The  proceed- 
ing is  always  as  if  the  party  sued  was  the  sole 
contracting  part)-;  and  if  the  declaration  were 
to  show  a  partnership  contract,  the  judgment 
against  the  single  partner  could  not  be  sustained. 
Barry  v.  Foyles,  1  Peters,  317. 

203.  It  has  become  a  settled  practice  in  de- 
claring in  an  action  upon  a  judgment,  not,  as 
formerly,  to  set  out  in  the  declaration  the  whole 
of  the  proceedings  in  the  original  suit ;  but  only 
to  allege  genepally,  that  the  plaintiff,  by  the  con- 
sideration and  judgment  of  that  court,  recovered 
the  sum  mentioned  therein,  the  original  cause 
of  action  having  passed  in  rem  judicatam.  Bid- 
die  v.  Wilkins,  1  Peters,  692. 

204.  The  declaration  purported  to  count  upon 
sixty-eight  bills  of  the  Bank  of  the  Common- 
wealth of  Kentucky,  and  it  appeared  that  one  of 
the  bills  had  been  omitted  to  be  described,  so 
that  the  declaration  made  out  a  less  sum  than 
the  writ  claimed,  or  the  judgment  gave.  The 
defendants  in  error,  plaintiffs  below,  moved  for 
leave  to  cure  the  defect,  by  entering  a  rernittur 
of  the  amount  of  the  bill  so  omitted,  and  da- 
mages pro  tanto.  This  court  thinks  itself  au- 
thorized to  make  a  precedent  in  furtherance  of 
justice,  whereby  a  more  convenient  practice 
may  be  introduced,  and  to  allow  the  party  to 
enter  his  rernittur;  but  on  payment  of  the  costs 
of  the  writ,  if  error  is  prosecuted  no  further  after 
such  amendments  made.  Bank  of  the  Contmon- 
wcallh  of  Kentucky  v.  Wisteret  al.,  2  Peters,  318. 

205.  The  declaration  contained  two  counts. 
The  first,  setting  out  the  cause  of  action,  stated, 
"for  that  whereas  the  said  defendants,  and  co- 
partners, trading  under  the  firm  of  Josiah  Turner 
and  Company,  in  the  lifetime  of  said  William, 
on  the  1st  day  of  March,  1821,  were  indebted 


to  the  plaintiffs,  and  being  so  indebted,  &c." 
The  second  count  was  upon  an  insimisl  com|?u- 
tassent,  and  began,  '-and  also  whereas  the  said 
defendant  afterwards,  to  wit,  on  the  day  and 
year  aforesaid,  accounted  with  the  said  plaintiffs 
of  and  concerning  divers  other  sums  of  money 
due  and  owing  fiom  the  said  defendants,"  &c. 
The  defendants,  to  maintain  the  issue  on  their 
parts,  g-ave  in  evidence  to  the  jury,  that  William 
Turner,  the  person  mentioned  m  the  declaration, 
died  on  the  6th  of  January.  1819;  that  he  was 
formerly  a  partner  with  Josiah  and  Philip  Turner, 
the  defendants,  under  the  firm  of  Josiah  Turner 
and  Company;  but  that  the  partnership  was  dis- 
solved in  October,  1817,  and  that  the  defendants 
formed  a  copartiiership  in  1820.  The  defend- 
ants prayed  the  court  to  instruct  the  jury  that 
there  is  a  variance  between  the  contract  declnjed 
on,  and  the  contract  given  in  evidence ;  William 
Turner  being  dead.  By  the  court : — The  only 
allegation  in  the  second  count  in  the  declaration 
from  which  it  is  argued,  that  the  contract  de- 
clared upon  was  one  including  William  Turner, 
with  Joseph  and  Philip,  is,  "that  the  said  de- 
fendants accounted  with  the  plaintiffs."  But 
this  does  not  warrant  the  conclusion  drawn  from 
it.  The  defendants  were  Josiah  and  Philip 
Turner ;  William  Turner  was  not  a  defendant, 
and  the  terms,  the  said  defendants,  could  not 
include  him.  There  was  no  variance  between 
the  contract  declared  upon  in  the  second  count, 
and  the  contract  proved  upon  the  trial,  with 
respect  to  the  parties  thereto.  Schimmelpennick 
v.  Turner,  6  Peters,  1. 

206.  Action  of  debt  brought  by  the  bank 
of  the  United  States  upon  a  promissory  note 
made  in  the  state  of  Kentucky,  dated  the  25th 
of  June,  1822;  whereby,  si.xty  days  afterdate, 
Campbell,  Vaught  &  Co.  as  principals,  and 
David  Campbell,  Steele.=i,  and  Donnally  the  de- 
fendant, as  sureties,  promised  to  pay,  jointly  and 
severally,  to  the  order  of  the  president,  directors 
and  company  of  the  bank  of  the  United  Stales, 
twelve  thousand  eight  hundred  and  seventy- 
seven  dollars,  negotiable  and  payable  at  the 
office  of  discount  and  deposit  of  the  said  bank 
at  Louisville,  Kentucky,  value  received,  with 
interest  thereon  at  the  rate  of  six  per  centum 
per  annum  thereafter,  if  not  paid  at  maturity. 
The  declaration  contained  five  counts.  The 
fourth  count  stated  that  the  principal  and  sure- 
ties "  made  their  other  note  in  writing,"  &c.,  and 
thereby  promised,  &c.  (following  the  language 
of  the  note),  and  then  proceeded  to  aver  "  that 
the  said  note  in  writing,  so  as  aforesaid  made, 
at,  &c.,  was  and  is  a  writing  without  seal,  stipu- 
lating for  the  payment  of  money ;  and  that  the 
same,  by  the  law  of  Kentucky,  entitled  an  act, 
&c.  (reciting  the  title  and  annexrng  the  enacting 
clause),  is  placed  upon  the  same  footing  with 
sealed  writings,  containing  the  same  stipulations, 
receiving  the  same  consideration  in  all  courts  of 
justice,  and,  to  all  intents  and  purposes,  having 
the  same  force  and  effect  as  a  writing  under 
seal;"  and  then  concluded  with  the  usual  as- 
signment of  the  breach,  by  non-payment  of  the 
note.  The  fifth  count  differed  from  the  fourth, 
principally,  in  alleging  "  that  the  principals  and 
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sureties,  by  their  certain  writing  obligatory,  duly 
executed  by  tliem  without  a  seal,  bearing  date, 
&c.,  and  here  s-liown  to  the  court,  did  promise,"' 
&c. ;  and  contained  a  like  averment  with  the 
fourth,  of  the  force  and  etfect  of  such  an  instru- 
ment by  the  laws  of  Kentucky.  Tiie  defendant 
demurred  generally  to  the  fourth  and  lifih  counts, 
and  the  district  court  sustained  the  demurrers. 
By  the  court: — The  fourth  and  fifth  counts  are, 
upon  general  demurrer,  good  ;  and  the  judgment 
of  the  court  below,  as  to  them,  was  erroneous. 
They  set  out  a  good  and  suHicient  cause  of  ac- 
tion, in  due  form  of  law ;  and  the  averment  that 
the  contract  was  made  in  Kentucky,  and  that,  by 
the  laws  of  that  slate,  it  has  the  force  and  eifect 
of  a  sealetl  instrument,  does  i.*at  vitiate  the  ge- 
neral structure  of  those  counts,  founding  a  right 
of  action  on  the  note  set  forth  thereon.  At 
most,  they  are  surplusage;  and  if  they  do  not 
atld  to,  they  do  not  impair,  the  legal  liability  of 
the  defendant,  as  asserted  in  the  other  parts  of 
those  counts.  Bank  of  the  United  States  v.  Don- 
nally,  8  Peters,  361. 

207.  Amendments  to  the  declarations  in  eject- 
ment, by  adding  a  count  stating  a  duress,  under 
a  new  Title,  are  not  allowed.  Gale  v.  Babcock,  4 
Wash.  C.  C.  R.  199. 

208.  In  a  count  on  the  fiftieth  section  of  the 
revenue  act  of  the  3d  March,  1799,  ch.  128,  it 
is  not  necessary  to  state  the  time  or  place  of  im- 
portatioUj  nor  the  vessel  in  which  it  was  made; 
but  it  is  sufficient  to  state  that  they  are  unknown 
to  the  district  attorney.  Locke  v.  The  United 
States,,  7  Cranch,  333;  2  Cond.  Rep.  521. 

209.  The  plaintifT  cannot  give  in  evidence 
that  the  vaiiiance  was  the  efTect  of  mistake  or 
inadvertence  of  the  attorney,  and  that  the  note 
produced  was  that  intended  to  be  described  in 
the  declaration.  Sheehy  v.  Mandcvdlc,  7  Cranch, 
208;  2  Cond.  Rep.  476. 

210^  If  the  breach  of  covenant  assigned  be, 
that  the  state  had  no  authority  to  sell  and  dis- 
pose of  the  land,  it  is  not  a  good  plea  in  bar  to 
say  that  the  governor  was  legally  empowered  to 
sell  and  convey  the  premises,  although  the  facts 
stated  in  the  plea,  as  inducement,  are  sufficient 
to  justify  a  direct  negative  of  the  breach  assign- 
ed. It  is  not  necessary  that  a  breach  of  cove- 
nant be  assigned  in  the  very  words  of  the  cove- 
nant. It  is  sufficient,  if  it  show  a  substantial 
breach.  Fletcher  v.  Peck,  6  Cranch,  87;  2  Cond. 
Rep.  308. 

211.  In  all  actions  on  special  agreements  or 
written  contracts,  the  contract  given  in  evidence 
must  correspond  with  that  stated  in  the  declara- 
tion. It  is  not  necessary  to  recite  the  instrument 
in  hsec  verba,  but  if  it  be  recited,  the  recital 
must  be  strictly  accurate.  If  the  instrument  be 
declared  on  according  to  its  legal  effect,  that 
efTect  must  be  truly  stated.  If  there  be  a  failure 
ill  the  one  respect  or  the  other,  an  exception  for 
the  variance  may  be  taken,  and  the  party  can- 
not give  the  instrument  in  evidence.     Ibid. 

212.  Where  the  declaration  sets  forth,  that  a 
civil  action  was  brought,  in  which  the  writ  was 
returnable  the  first  Monday  in  December,  1809. 
and  the  record  produced  is  one  in  which  the 
writ  was  returnable  the  first  Monday  in  March. 


1809,  the  variance  is  fatal,  and  the  evidence  is 
not  admissible.  Muns  v.  Dupont.  3  Wash.  C.  C. 
R.  31. 

213.  A  declaration  in  debt  for  £860  12.s.  id. 
founded  on  a  decree  in  chancery  for  that  sum, 
•'with  interest  from  a  certain  ihiy  to  the  day  ot 
rendering  the  decree,"  is  fatall'y  defective.  Fen- 
ifick  V.  i'car.s's  Adm'rs,  1  Cranch,  259;  1  Cond. 
Rep.  310. 

214.  The  words  of  a  contract,  stated  in  a  de- 
claration, nmst  have  the  same  legal  construc- 
tion as  they  would  have  in  the  contract  itself. 
Wherever,  therefore,  the  contract  stated  in  the 
declaration  contains  a  clause  which  the  court 
would  have  rejected  as  nonsensical  or  repug- 
nant, or  the  inaccuracy  of  which  would  have 
been  rectified,  such  mistake  is  not  fatal.    Ibid. 

215.  Where,  in  consecjuence  of  the  amend- 
ment in  a  declaration^,  by  the  addition  of  a  new 
party,  without  any  objection  on  the  part  of  the 
defendant,  a  variance  is  created  between  the 
writ  and  declaration,  it  must  be  deemed  to  be 
waived  by  the  defendant,  and  cannot  after- 
wards be  insisted  on.  Chirac  et  al.  v.  Reinickcr, 
11  Wheat.  280;  6  Cond.  Rep.  310. 

216.  Where  the  declaration  averred  an  au- 
thority to  draw,  but  not  in  writing,  for  100.000 
francs,  the  proof  was  a  letter  authorizing  blank 
francs  to  be  drawn  for:  Held,  that  this  was  no 
variance.  Rahaud  et  al.  v.  L'Wolf,  Paine's  C.  C. 
R.  580. 

217.  Where  the  declaration  sets  out  an  abso- 
lute promise  to  pay  the  debt  of  another,  and  the 
promise  proved  is  conditional,  to  pay  if  the  ori- 
ginal debtor  do  not,  the  variance  is  fatal.  Trask 
V.Duval,  4  Wash.  C.  C.  R.  181. 

218.  Where  the  declaration  stated  that  E. 
Brown  was  attached  to  answer;  and  proceeded 
to  allege  the  drawing  of  a  bill  of  exchange  by 
Elisha  Brown,  a  bill  signed  by  Elijah  Brow-n  can- 
not be  given  in  evidence.  Craig  v.  Brown,  Pe- 
ters' C'  C.  R.  139. 

219.  Where  the  declaration  alleged  an  under- 
taking in  consideration  of  a  contract  entered  into 
by  plaintiflT  to  build  a  ship,  and  the  evidence  was 
of  a  contract  to  finish  a  ship  partly  built,  the 
variance  is  fatal.   Smith  v.  Barker,  3  Day,  512. 

220.  In  an  action  on  a  bill  of  exchange  pro- 
tested for  nonpayment,  it  is  not  necessary  to 
aver  that  the  bill  had  been  protested  for  non- 
acceptance.  Brown,  Plaintiff  in  Error,  v.  Barry, 
3  Dall.  365;   1  Cond.  Rep.  165. 

221.  A  declaration  for  labour  done  or  ser- 
vices performed,  generally,  without  specifying 
them  in  particular,  is  good.  Edwards  v.  Nichols, 
3  Day,  16. 

222.  In  an  action  of  debt  on  a  protested  bill 
of  exchange,  under  the  laws  of  Virginia,  for  a 
specified  sum  with  damages,  interest  and  charges 
of  protest,  the  declaration  must  state  the  amount 
of  the  charges  of  protest.  Wilson  v.  Lennox,  1 
Cranch,  194;   1  Cond.  Rep.  291. 

223.  This  vi'ould  be  a  mere  technical  objec- 
tion :  but  in  an  action  of  debt  it  is  essential  that 
the  declaration  should  state  the  demand  with 
certainty.     Ibid.  211. 

224.  In  a  declaration,  the  averment,  that  a 
promissory  note  was  for  value  received,  is  an 
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immaterial  averment,  and  need  not  be  proved. 
Wilson  V.  Codnian^s  Ex'r,  3  Cranch,  193;  1  Cond. 
Rep.  493. 

226.  Wiiere  a  declaration  contains  an  aver- 
ment of  a  fact,  tiehors  the  written  contract,  which 
fact  is,  in  itself,  immaterial,  the  party,  making 
such  averment,  is  not  bound  to  prove  it.    Ibid. 

227.  In  an  action  of  debt  against  the  endorser 
of  a  bill  of  e.vchange,  under  the  statute  of  Vir- 
ginia, it  is  necessary  the  declaration  should  aver 
notice  of  the  protest  for  nonpayment.  Slacum  v. 
Pomery.,  6  Cranch,  221 ;  2  Cond.  Rep.  351. 

228.  The  plaintiff  declared  upon  a  bond  dat'^d 
3d  October,  1799,  ami  upon  oyer,  the  bond  ap- 
peared to  be  dated  the  3d  January,  1799.  The 
variance  was  held  to  be  fatal.  Cook  v.  Grahani's 
Adm'r,  3  Cranch,  2-29;   1  Cond.  Rep.  508. 

229.  A  plaintiff  may,  before  verdict,  discon- 
tinue a  count  in  his  declaration,  and  waive  the 
issues  joined  thereon.  Hughes  v.  3Ioorc,  7  Cranch, 
176  ;  2  Cond.  Rep.  466. 

230.  The  words  of  a  contract  stated  in  the 
declaration,  must  have  the  same  legal  construc- 
tion as  they  would  have  in  the  contract  itself; 
wherever  the  contract  stated  in  the  declaration 
contains  a  clause  which  the  court  would  have 
rejected  as  repugnant,  or  the  inaccuracy  of 
which  would  have  been  rectified,  such  mistake 
is  not  fatal.     Ibid. 

231.  If  the  declaration  be  upon  a  joint  note, 
and  the  defendant  plead  that  the  note  is  the  sepa- 
rate note  of  one  of  the  defendants,  and  was 
given  to  and  accepted  by  the  plaintiff  in  full 
satisfaction  of  the  debt,  this  plea  is  bad  on 
special  demurrer,  because  it  amounts  to  the 
general  issue.  Van  Ness  v.  Forrest,  8  Cranch, 
30;  3  Cond.  Rep.  14. 

232.  Variances  between  the  writ  and  the  de- 
claration are  matters  pleadable  in  abatement 
only,  and  cannot  be  taken  advantage  of  on  gene- 
ral demurrer  to  the  declaration.  Duvall  v.  Craig 
et  al.,  2  Wheat.  45 ;  4  Cond.  Rep.  25. 

233.  Where  the  parties  to  a  deed  covenanted 
severally  against  their  own  acts  and  incum- 
brances, and  also  to  warrant  and  defend  against 
their  own  acts  and  those  of  all  other  persons, 
with  an  indemnity  in  land  of  an  equivalent 
value,  in  case  of  eviction  ;  these  covenants  are 
independent,  and  it  is  unnecessary  to  allege  in 
the  declaration  any  eviction,  or  any  demand  and 
refusal  to  indemnify  with  other  lands  :  but  it  is 
sufficient  to  allege  a  prior  incumbrance  by  the 
acts  of  the  grantors,  &c..  and  the  action  may  be 
sustained  on  the  first  covenant  for  the  recovery 
of  pecuniary  damages.     Ibid. 

234.  A  declaration  averring  that  J.  C,  by  his 
asjent  A.  C,  made  his  promissory  note,  is  good. 
Childress,  Ex'r,  he.  v.  Emory  et  al.  Exhs,  lfc.,'8 
Wheat.  642;  5  Cond.  Rep.  547. 

235.  It  is  not  nece.ssary  in  a  declaration  at  the 
suit  of  the  e.xecutorof  a  surviving  partner,  to  set 
forth  the  names  of  the  firm  by  which  the  note 
was  made.     Ibid. 

236.  An  omission  in  the  declaration  on  a 
promissory  note  of  the  place  where  it  is  payable, 
is  fata!.  So  also  is  the  omission  of  the  words 
"  or  order,"  being  part  of  the  note.  Sebrce  et  al. 
V.  Dorr,  9  Wheat.  558;  5  Cond.  Rep.  667. 


237.  The  English  practice  of  requiring  a 
special  count  in  the  declaration  upon  a  lost  note, 
in  order  to  let  in  secondary  evidence  of  its  con- 
tents, has  not  been  adopted  in  the  United  States. 
Renncr  v.  Bank  of  Columbia,  9  Wheat.  581;  5 
Cond.  Rep.  691. 

238.  A  defective  declaration  maybe  aided  by 
the  plea;  and  a  defective  plea  by  the  replica- 
tion. United  Stales  v.  Morn's,  10  Wheat.  246  ;  6 
Cond.  Rep.  90. 

239.  In  an  action  on  a  covenant  of  warranty  ; 
it  is  necessary  for  the  plaintiff  to  allege  in  his 
declaration,  substantially,  an  eviction  by  title 
paramount.  Day  et  al.  v.  Chism,  10  Wheat.  449 ; 
6  Cond.  Rep.  181. 

240.  An  averment  that  "  the  said  0.  had  not 
a  good  and  sufficient  title  to  the  said  tract  of 
land,  and  by  reason  thereof  the  said  plaintiffs 
were  ousted  and  disposses.sed  of  the  said  pre- 
mises by  due  course  of  law,"  is  sufficient.    Ibid. 

241.  Where  the  plaintiffs,  in  an  action  of 
covenant  declared  both  as  heirs  and  devisee's, 
without  showing  in  particular  how  they  were 
heirs,  and  without  setting  out  the  will ;  held  not 
to  be  a  fatal  defect  on  general  demurrer.     Ibid. 

9^' 2.  Such  a  defect  may  be  amended  by  the 
35d  section  of  the  judiciary  act  of  September  24, 
1789,  ch.  20.     Ibid. 

243.  It  is  a  general  rule  in  pleading,  that 
when  any  fact  is  necessary  to  be  proved  on  the 
trial,  in  order  to  sustain  the  plaintiff's  right  of 
recovery,  the  declaration  must  contain  an  aver- 
ment, substantially,  of  such  fact,  in  order  to  let 
in  the  proof:  but  it  need  not  contain  any  aver- 
ment which  it  is  not  necessary  to  prove.  Bank  of 
the  U.  States  v.  Smith,  11  Wheat.  171 ;  6  C«id. 
Rep.  257. 

244.  Where  the  count  sets  forth  a  demand  for 
three  thousand  six  hundred  dollars,  and  the  jury 
find  a  verdict  for  four  thousand  six  hundred  and 
forty-one  dollars  ;  it  is  not  erroneous,  if  the  decla- 
ration has  covered  the  larger  sum,  in  the  ad 
damnum.  Mills  v.  The  Bank  of  the  U.  States,  11 
Wheat.  431;  6  Cond.  Rep.  373. 

245.  In  debt  for  a  penalty  on  a  statute,  the 
declaration  must  conclude  against  the  form  of 
the  statute,  or  it  will  be  bad  on  error.  Cross  v. 
The  United  States,  1  Gallis.  C.  C.  R.  26. 

246.  In  debt  for  the  double  value,  under  the 
third  section  of  the  embargo  act  of  January  9th, 
1808,  ch.  112,  it  is  not  necessary  to  allege  the 
particular  articles  which  composed  the  cargo, 
nor  that  the  owner  was  knowingly  concerned  in 
the  illegal  vo3-age.     Ibid. 

247.  In  debt  for  a  penalty,  an  averment 
"  whereby  and  by  force  of  the  laws  and  statutes 
of  the  United  States,  an  action  hath  accrued,"  is 
not  a  sufficient  averment  that  the  act  done  was 
against  the  form  of  the  statute.     Ibid. 

248.  Mere  surplusage  does  not  vitiate,  and  an 
immaterial  averm.ent  may  be  rejected  ;  but 
where  an  averment  is  of  substance,  and  is  more 
specific  than  is  necessary,  and  cannot  be  rejected 
without  a  hilal  defect;  it  must  be  proved  as 
laid.     The  FricndMp,  1  Gallis.  C.  C.  R.  45. 

249.  If  a  declaration  on  a  penal  statute  do 
not  conclude  against  the  form  of  the  statute,  it 
is  a  fatal  omission  on  error ;  alleging,  whereby 
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and  by  foice  of  such  act.  is  iiisiitricieiit.     Scars 
V.  The  United  Stales,  1  Gallls.  C.  C.  R.  257. 

250.  If  several  acts  aie  meiitioiu'il  in  such  a 
(leclaralioti,  and  it  be  alleged,  that  '•  by  force  of 
said  act,"'  without  designating  the  particular  act, 
the  forfeiture  halh  accrued,  Ike,  it  seems  that  it 
is  not  fatal  on  error.     Ibid. 

251.  It  seems,  also,  that  such  a  declaration 
need  not  specify  the  uses  to  which  the  forfeiture 
inures;  and  if  it  allege  it  to  be  '•  to  the  uses  ex- 
pressed in  the  said  statute,"'  where  several 
statutes  have  been  before  mentioned,  and  no 
one  of  them  is  the  statute,  which  expresses  such 
uses,  it  is  not  fatal  on  error.     Ibid. 

252.  A  conclusion  of  a  declaration  in  debt  for 
a  penalty  under  a  statute,  '-against  the  law  in 
such  case  made  and  provided,"  is  not  a  conclu- 
sion against  the  form  of  a  statute;  and  is  bad  on 
error.  Smith  v.  The  United  States,  1  Gallis.  C.  C. 
R.  261. 

253.  If  two  penal  offences  are  described  in 
one  count,  ami  one  penalty  only  sought,  the 
declaration  will  be  supported  after  verdict.    Ibid. 

254.  In  debt  for  the  double  value,  under  the 
third  section  of  the  embargo  act  of  January  9lh, 
1808,  ch.  112,  it  need  not  be  averred,  in  the 
declaration,  that  the  vessel  and  cargo  had  not 
been,  and  could  not  be  seized  for  the  offence. 
Jbid. 

255.  If  a  declaration  for  a  statute  penalty  con- 
clude against  the  form  of  the  statutes,  when  the 
suit  is  founded  on  a  single  statute,  it  is  good  on 
error.  Kenwick  v.  The  United  States,  1  Gallis.  C. 
C.  R.  268. 

256.  If  the  immaterial  matter  constitute  a 
part  of  a  material  averment,  so  that  the  whole 
cannot  be  struck  out  without  destroying  the 
right  of  action  or  defence  of  the  party,  there  the 
immaterial  matter  cannot  be  rejected  as  sur- 
plusage, but  may  be  traversed  in  pleading;  and 
must  be  proved  as  laid,  though  the  averment  be 
more  particular  than  it  need  have  been.  The 
true  rule  is,  that  whenever  the  whole  allegation 
can  be  struck  out  without  affecting  the  legal 
right  set  up  by  the  party,  it  is  impertinent  and 
may  be  rejected  as  surplusage.  United  States  v. 
Bnrnham,  1  Mason's  C.  C.  R.  57. 

257.  A  videlicit  is  sometimes  used  to  explain 
what  goes  before  it,  and  if  the  explanation  be 
consistent  with  the  preceding  matter,  it  is  tra- 
versable ;  so  it  is  sometimes  used  to  restrain  the 
generality  of  the  former  words,  where  they  are 
not  express  and  special ;  and  then  it  is  traver- 
sable. And  whenever  a  videlicit  contains  mat- 
ter which  is  material  and  necessary  to  be 
alleged,  it  is  considered  as  a  direct  and  positive 
averment ;  and  as  such  traversable,  as  if  no  vi- 
delicit had  been  inserted.     Ibid. 

258.  In  an  action  of  debt  upon  a  recognisance, 
if  the  declaration,  in  setting  forth  the  recogni- 
sance, states  it  to  be  to  appear  and  answer  a 
charge  for  beating  one;  and  the  recognisance 
was  in  fact  to  appear  and  answer  for  beating 
one,  of  which  he  died  ;  the  variance  is  fatal. 
Dillingham  v.  The  United  States,  2  Wash.  C.  C. 
R.  422. 

259.  A  declaration  upon  the  66th  section  of 
the  collection  act  of  March  2d,  1799,  ch.  128, 


alleging  that  the  goods  entered  were  not  in- 
voiced according  to  the  actual  cost  thereof  at  the 
place  of  exportation,  with  design,  &c..  is  bad  on 
error :  the  ollence  created  by  the  section  con- 
sists in  the  making  an  entry  on  an  invoice  below 
the  actual  cost  of  the  goods,  with  the  design, 
&c. ;  and  it  is  immaterial  how  fraudulent  the 
invoice  may  be,  if  the  entry  be  made  accortling 
to  the  actual  cost.  Godwin  v.  The  United  Stales, 
2  Wash.  C.  C.  R.  493. 

260.  If  a  declaration  contain  inconsistent 
counts,  one  charging  the  defentlant  singly,  and 
the  other  charging  a  partnership  transaction;  the 
defendant  cannot  plead  in  abatement  to  a  part, 
but  must  demur  to  the  whole  declaration.  Jor- 
dan V.  mikins,  2  Wash.  C.  C.  R.  483. 

261.  In  an  action  upon  a  promise  to  pay  in 
consideration  of  forbearance,  it  is  not  necessary 
in  the  declaration  to  aver  that  the  plaintiff  ac- 
cepted the  promise ;  it  is  sufficient  to  set  out 
the  promise,  the  consideration,  and  the  forbear- 
ance. Lonsdale  v.  Brown,  3  Wash.  C.  C.  R. 
404. 

262.  It  is  not  a  fatal  defect  in  a  declaration 
for  an  invasion  of  a  patent  right,  that  it  does  not 
aver  the  act  complained  to  be  '•  against  the  form 
of  the  statute ;"  it  is  merely  formal,  and  cured 
by  verdict.     Tryon  v.  White,  Peters'  C.  C.  R.  96. 

263.  If  the  declaration  professes  to  set  forth 
the  specification  in  a  patent  as  part  of  the  grant, 
the  slightest  variance  is  fatal:  it  is  sufficient  to 
state  in  the  declaration  the  substance  of  the 
grant.     Ibid. 

264.  Amendments  of  declarations  in  eject- 
ment by  adding  a  count,  stating  a  demise  under 
a  new  title,  are  not  allowed.  Hines  et  al.  v.  Dean 
ct  al,  4  Wash.  C.  C.  R.  159. 

265.  The  declaration  on  an  embargo  bond  de- 
manded twenty  thousand  dollars,  and  recited 
the  statute  which  authorizes  the  United  Slates 
to  demand  a  sum  not  exceeding  twenty  thousand 
dollars,  and  not  less  than  one  thousand  dollars ; 
which  it  averred  the  defendant  owed  and  de- 
tained. The  jury  found  a  verdict  for  four  thou- 
sand dollars :  on  a  motion  to  arrest  the  judgment, 
the  declaration  was  held  good.  United  States  v. 
Colt,  Peters'  C.  C.  R.  145. 

266.  A  declaration  in  debt,  claiming  no  pre- 
cise sum  to  be  due,  is  without  precedent ;  but 
the  demand  of  one  sum  in  the  declaration  does 
not  prevent  the  recovery  of  a  smaller  sum:  the 
amount  claimed  being  diminished  by  extrinsic 
circumstances.     Ibid. 

267.  The  declaration  ought  always  to  show  a 
title  in  the  plaintiff,  and  that  with  sufficient  cer- 
tainty; and  to  set  forth  all  the  matters  which  are 
the  essence  of  the  action  :  without  them,  the 
plaintiff  fails  to  show  a  right  in  point  of  law  to 
ask  for  a  verdict.  Bas  et  al.  v.  Steele,  3  Wash. 
C.  C.  R.  381.  Gray  et  al.  v.  James  et  al.,  Peters' 
C.  C.  R.  476. 

268.  It  is  in  general  sufficient  to  set  forth  the 
crant  of  a  patent  in  substance.  Tryon  v.  White, 
Peters'  C.  C.  R.  96. 

269.  Where  the  plaintiff's  title  depends  on  the 
performance  of  certain  acts,  he  must  always 
affirm  the  performance  of  those  acts.  Gray  et 
al.  v.  James,  Peters'  C.  C.  R.  476. 
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270.  Where  the  declaration  described  the 
plaintiff's  improvement  in  the  words  of  the  pa- 
tent, it  is  not  necessary  that  the  description  of 
the  machine,  as  stated  in  the  specification  an- 
nexed to  the  patent,  should  be  set  forth.  If  re- 
quired by  defendant,  oyer  must  be  asked  of  it. 
Ibid. 

271.  If  the  declaration  on  the  assignment  of 
a  patent  right  omit  to  state  that  the  assignment 
has  been  duly  recorded  in  the  department  of 
state,  the  defect  is  cured  by  a  verdict  for  the 
plaintiff.  Dobson  v.  Cainpbell,  1  Sumner's  C.  C. 
R.  319. 

272.  In  e.jectment,  where  the  value  of  the 
matter  in  dispute  is  not  averred  in  the  declara- 
tion, evidence  cannot  be  given  of  it  by  the  de- 
fendant. If  intended  to  be  controverted,  it 
should  be  put  in  i.ssue  by  pleaj  but  the  court 
will  not  admit  such  a  plea,  pending  the  trial. 
Lessee  of  Lanning  v.  Dolph  et  a/.,  4  Wash.  C.  C. 
R.  624. 

273.  Where  a  plaintiff  declares  against  one 
obligor  alone,  as  jointly  and  severally  bound,  and 
the  defeiKiant  pleads  non  est  factum ;  a  joint 
bond  of  the  defendant  and  another  is  not  evi- 
dence, although  it  agrees  in  date  and  amount 
with  that  described  in  the  declaration.  Post- 
master-General V.  Ridgway,  Gilpin's  D.  C.  R.  138. 

274.  In  an  action  of  debt  against  one  obligor, 
a  declaration  setting  forth  a  joint  and  several 
bond  cannot  be  amended  by  adding  a  new  count, 
setting  forth  a  bond  by  the  defendant  and  an- 
other person.     Ibid. 

275.  The  assignment  of  breaches,  in  an  action 
upon  an  embargo  bond,  is  a  part,  and  a  very  im- 
portant part,  of  the  declaration ;  and  on  a  de- 
murrer to  the  declaration,  the  p.!aintiff's  attorney 
will  not  be  permitted  to  strike  out  the  assignment 
of  breaches,  on  the  ground  that  the  declaration 
is  good  without  it.  Dixon  v.  The  United  States, 
1  Brockenb.  C.  C.  R.  177. 

276.  An  action  of  debt,  founded  on  an  act  of 
congress,  was  brought  to  recover  a  penalt}',  in 
which  the  declaration  charged  that  the  defend- 
ant "did  forcibly  rescue,  or  cause  to  be  rescued 
from  the  said  collector,  or  one  of  them,  the  said 
spirits,  &c.,"  adopting  the  language  of  the  act. 
Held,  that  although  the  offence  might  have  been 
stated  with  more  precision,  and  although  the 
declaration  might  have  been  held  ill,  on  special 
demurrer,  yet  it  is  a  defect  of  form  merely, 
which,  after  verdict,  is  cured  by  the  statute  of 
jeofails.  Jacob  v.  The  United  States,  1  Brockenb. 
C.  C.  R.  520. 

5.  Oyer. 

277.  Oyer  of  a  deed,  set  forth  in  the  first  count 
of  the  declaration,  does  not  make  that  deed  part 
of  the  record,  so  as  to  apply  it  to  the  other  counts 
in  the  declaration.  Hughes  v.  Moore,  7  Cranch, 
176;  2  Cond.  Rep.  466. 

278.  A  general  profert  of  letters  testamentary 
is  sufficient;  and  if  the  other  party  wishes  to 
object  to  them  as  insufficient,  he  must  crave 
oyer  of  them  :  unless  oyer  be  craved  or  granted, 
they  cannot  be  judicially  examined.  Childress, 
ExW,  W.Emory  et  al.,  Ex'rs,  8  Wheat.  642;  5 
Cond.  Rep.  547. 


279.  Oyer  is  not  demandable  of  a  record,  even 
if  profert  be  unnecessarily  or  improperly  made. 
Nor,  in  an  action  upon  a  bond  for  performance 
of  covenants  in  another  deed,  can  oyer  of  such 
deed  be  craved ;  but  the  defendant,  and  not  the 
plaintiff,  must  show  it  or  a  counterpart,jp.with  a 
profert  of  it,  or  excuse  the  omission.  Sneed  et 
al.  V.  Wistcr  et  al.,  8  Wheat.  690;  5  Cond.  Rep. 
556. 

280.  If  oyer  be  improperly  demanded,  and 
the  instrument  be  stated  upon  it,  although  the 
defect  in  the  plea  would  be  aided  on  general 
demurrer,  it  is  fatal  on  special  demurrer.     Ibid. 

281.  Where  oyer  is  prayed  of  the  condition 
of  a  bond  only,  it  does  not  entitle  a  party  to  oyer 
of  the  bond  itself;  it  must  be  specially  demand- 
ed, if  wanted :  for  the  bond  and  condition  are 
considered  as  distinct,  the  bond  being  complete 
without  the  condition ;  and  oyer  may  be  of  one 
without  the  other.  United  States  v.  Sawyer,  1 
Gallis.  C.  C.  R.  86. 

282.  Where  the  defendant  does  not  crave 
oyer  of  the  entire  instrument,  the  plaintiff  may, 
in  his  replication,  pray  that  the  bond  may  be 
enrolled,  and  thus  make  it  a  part  of  his  record. 
Ibid. 

283.  Where  an  instrument  is  brought  upon  the 
record  by  oyer  being  craved  by  the  defendant, 
it  does  not  become  a  part  of  the  plea,  but  of  the 
plaintiff's  declaration.     Ibid, 

284.  Oyer  is  not  demandable  of  the  record  of 
another  court.  Hatch  v.  White,  2  Gallis.  C.  C.  R. 
253. 

285.  Where  the  declaration  described  the 
plaintiffs  improvement  for  which  he  had  a  pa- 
tent, in  the  words  of  the  patent,  it  is  not  neces- 
sary that  the  description  of  the  machine,  as 
stated  in  the  specification,  should  be  set  forth. 
If  the  defendant  require  the  specification  in  his 
defence,  he  may  have  it  placed  on  the  record  by 
asking  oyer  of  it.  Gray  w.  James,  Peters'  C.  C. 
R. 476. 

6.  Abatement. 

286.  If  a  demandant  demand  against  any 
tenant,  more  land  than  he  holds,  he  may  plead 
non-tenure  as  to  the  parcel  not  holden ;  but  the 
action  shall  abate  only  as  to  the  parcel  whereof 
non-tenure  is  pleaded,  and  admitted  or  proved. 
Green  v.  Liter,  8  Cranch,  229;  3  Cond.  Rep.  97. 

287.  The  commencement  of  another  suit  for 
the  same  cause  of  action  in  the  court  of  another 
state,  since  the  last  continuance,  cann-ot  be 
pleaded  in  abatement  of  the  original  suit.  Ren- 
ner  et  al.  v.  Marshall,  1  Wheat.  215;  3  Cond. 
Rep.  546. 

288.  If  matter  in  abatement  is  pleaded  puis 
darrein  continuance,  the  judgment,  if  against 
the  defendant,  is  peremptory.     Ibid. 

289.  Non  tenure,  joint  tenure,  sole  tenure,  and 
several  tenure,  could,  at  common  law,  ])e  only 
pleaded  in  a  writ  of  right  in  abatement.  The 
tenant,  by  joining  in  the  suit,  or  by  pleading  in 
bar,  admitted  himself  to  be  tenant  of  the  pro- 
tected, and  his  capacity  to  take  defence.  Green 
V.  Liter,  8  Cranch,  29;  3  Cond.  Rep.  97. 

290.  If,  to  a  writ  out  of  the  circuit  court  for 
the  district  court  of  Virginia,  the  marshal  returns 
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that  the  ilefeiitlaiit  is  not  an  inhabitant  of  the 
district,  the  law  abates  the  writ,  liarton  v. 
Pettit  ct  al.,  7  Cranch,  194  ;  2  Coiul.  lAop.  471. 

'-i91.  A  subsequent  suit  may  be  abated  by  an 
allegation  of  the  precedency  of  a  prior  suit;  but 
the  converse  of  the  proposition  is,  in  personal 
actions,  never  true.  RcniiCr  ct  al.  v.  3IursItaU, 
1  Wheat.  215;  3  Cond.  Rep.  546. 

292.  Variances  between  the  writ  and  the  de- 
claration are  matters  pleadable  in  abatement 
only,  and  cannot  be  taken  advantage  of  upon 
general  ilemurrer  to  the  declaration.  Duvall  v. 
Craig  et  al.,  2  Wheat.  45 ;  4  Cond.  Rep.  25. 

293.  A.  L.  brought  an  action  of  assumpsit  in 
the  circuit  court;  after  issue  the  plaintill'  died, 
and  the  suit  was  revived  by  scire  facias,  in  the 
name  of  the  administratrix.  While  this  suit  was 
pending,  the  administratrix  intermarried  with  F. 
A.,  winch  marriage  was  pleaded  puis  darrein 
continuance.  Held,  that  the  scire  facias  was 
thereupon  abated  ;  and  a  new  scire  facias  might 
be  issued,  to  revive  the  original  suit  in  the  name 
of  F.  A.  and  wife,  as  the  personal  representatives 
of  A.  L.,  to  enable  her  to  prosecute  the  suit  to 
final  judgment,  under  the  thirty-first  section  of 
the  judiciary  act  of  1789,  chapter  20.  M'Coul  v. 
Lc  Kamp-s  Adm'z,  2  Wheat.  Ill;  4  Cond. 
Rep.  58. 

294.  In  a  writ  of  right,  where  the  demandant 
describes  the  land  by  metes  and  bounds,  and 
counts  against  the  tenants  jointly,  the  tenants, 
by  pleading  in  bar,  admit  their  joint  tenancy,  and 
lose  the  opportunity  of  pleading  in  abatement. 
Liter  v.  Green,  2  Wheat.  306;  4  Cond.  Rep.  129. 

295.  If  a  suit  be  brought  against  the  seizing 
officer  for  the  supposed  trespass,  while  the  suit 
for  the  forfeiture  is  depending,  the  fact  of  such 
pendency  may  be  pleaded  in  abatement,  or  as  a 
temporary  bar  of  the  action.  If  after  a  decree 
of  condemnation,  then  that  fact  may  be  pleaded 
as  a  bar.  If  after  an  acquittal,  with  a  certificate 
of  reasonable  cause  of  seizure,  then  that  may  be 
pleaded  as  a  bar.  If  after  an  acquittal,  without 
such  certificate,  then  the  officer  is  without  any 
justification  for  the  seizure,  and  it  is  definitively 
settled  to  be  a  tortious  act.  Gelston  et  al.  v.  Hoyt, 
3  Wheat.  246;  4  Cond.  Rep.  244. 

296.  In  an  action  against  persons  styling  them- 
selves executors,  if  they  are  not  executors,  the 
objection  must  be  taken  by  plea  in  abatement. 
Childress^  Ex'rs  v.  Emory  et  al.,  8  Wheat.  642 ; 
5  Cond.  Rep.  547. 

297.  Where  the  subject-matter  of  the  contro- 
versy is  not  within  the  jurisdiction  of  the  court, 
the  exception  may  be  taken  under  the  general 
issue,  without  pleading  in  abatement.  Sonnaire 
et  al.'v.  Keating,  2  Gallis.  C.  C.  R.  325. 

298.  Although  one  partner  is  not  bound,  singly, 
to  pay  the  debt  due  from  him  and  his  partner, 
if  when  sued  he  plead  in  abatement  the  omis- 
sion to  join  his  partner  in  the  action,  yet  he  is 
not  entitled  to  recover  in  his  own  name  a  partner- 
ship debt;  and  if  he  .sue  in  his  own  name,  the 
defendant  may  take  advantage  of  it  on  the  trial 
on  the  general  issue.  Jordan  v.  Wilkins,  3 
W^ish.  C.  C.  R.  110. 

299.  Where  the  defendant  pleads  in  abate- 
ment, and  the  issue  is  tried  by  a  jury,  who  find 


against  the  plea,  they  ought  to  assess  the  plain- 
tilfs  damages;  if  this  is  omitted,  a  venire  de 
novo  must  be  awarded.  Jlollimxsworth  v.  Ditane, 
Wallace's  C.  C.  R.  SI. 

300.  A  plea  in  abatement  for  a  variance  be- 
tween the  writ  and  declaration,  because  the  citi- 
zenship of  the  parties  is  statetl  in  the  kiUer  only, 
is  a  frivolous  plea,  and  will  be  struck  out  on 
motion.     Jhirroiv  v.JJichon,  1  Overt.  366. 

301.  A  plea  to  the  jurisdiction  can  be  inter- 
posed only  by  the  defendant  himself  in  propria 
jjersona,  and  on  oath ;  no  attorney,  proctor,  soli- 
citor, or  third  person,  can  be  admitted  to  file 
such  a  plea.     Teasdale  v.  The  Rambler,  Bee,  9. 

302.  A  demurrer  is,  in  its  nature,  a  plea  to 
the  action,  and  will  not  be  considered  as  a  plea 
in  abatement,  though  the  special  causes  alleged 
for  demurrer  be  matter  of  abatement.  The  court 
wdl  disregard  these  special  causes,  and  consi- 
dering the  demurrer  independently  of  them,  will 
decide  upon  it  as  if  they  had  been  inserted  in  it. 
Furniss  et  al.  v.  Ellis  t)-  Allen,  2  Brockenb.  C.  C. 
R.  14. 

303.  The  rule  is,  that  where  the  declaration 
gives  notice  to  the  defendant  of  the  nature  of  the 
demand,  so  as  to  enable  him  to  plead  in  abate- 
ment, as  in  actions  on  bonds,  or  in  special  actions, 
the  defendant  cannot  take  advantage  on  the  trial. 
But  in  actions  of  general  indebitatus  assumpsit, 
where  no  such  notice  is  given,  the  defendant 
cannot  plead  in  abatement,  the  declaration  not 
statinii-  the  precise  nature  of  the  demand.  Jordan 
v.  IVit/ans,  3  Wash.  C.  C.  R.  226. 

304.  The  abatement  of  a  suit  in  equity  is 
merely  an  interruption  to  the  suit,  su.spending  its 
progress  until  new  parties  are  brought  before  the 
court.     Hoxie  v.  Carr,  1  Sumner's  C.  C.  R.  173. 

305.  If  a  corporation  established  in  a  foreign 
country,  sue  in  the  courts  of  the  United  States, 
and  war  intervene,  pending  the  suit,  this  is  not 
sufficient  to  defeat  the  action,  unless  it  appear 
on  the  record  that  the  plaintiffs  are  not  within 
any  of  the  exceptions  which  enable  an  alien 
enemy  to  sue.  Society,  c^c,  v.  Wheeler,  2  Gallis. 
C.  C.  R.  105. 

306.  A  question  of  the  citizenship  of  a  party 
to  a  cause,  cannot  constitute  a  part  of  the  issue 
on  the  merits,  and  must  be  brought  forward  by 
a  proper  plea  in  abatement,  in  an  earlier  stage 
of  the  cause  than  the  trial  on  the  merits. 
D-Wolfv.  Rahaud  et  al,  1  Peters,  498. 

307.  A  plaintiff  who  has  declared  jointly 
against  two  defendants,  as  being  in  custody, 
when  in  fact  but  one  of  the  defendants  was 
taken  on  the  capias,  cannot  abate  his  own  action 
against  the  party  not  taken,  unless  authorized  so 
to  do  by  the  return  of  the  process  against  that 
party.  Barton  v.  Pettit  ct  al.,  7  Cranch,  194;  2 
Cond.  Rep.  471. 

308.  If  to  a  writ  out  of  the  circuit  court  for  the 
district  of  Virginia,  the  marshal  returns  that  the 
defendant  is  not  an  inhabitant  of  Virginia,  the 
law  abates  the  writ.     Ibid. 

309.  If  there  be  several  tenants  claiming  seve- 
ral parcels  of  land  by  distinct  titles,  they  camiot 
lawfully  be  joined  in  one  writ:  and  if  they  are, 
they  may  plead  in  abatement  to  the  writ.  Green 
V.  Liter,  8  Cranch,  229;  3  Cond.  Rep.  97. 
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310.  Where  one  of  two  partners,  resident 
abroad,  is  sued  here,  he  is  not  allowed  to  plead 
in  abatement  that  his  co-partner  is  not  sued  with 
him.  Guion  v.  M'-Culloch  el  al.,  N.  Carolina 
Cases,  78. 

311.  The  defendant  may  avail  himself  of  the 
circumstances  that  the  suit  is  brought  in  the 
name  of  one  only  of  two  partners,  upon  the  plea 
of  non-assumpsit ;  but  when  he  wishes  to  avail 
himself  of  the  non-joinder  of  his  own  partner,  as 
co-defendant,  he  must  plead  it  in  abatement. 
Ck)ffee  \.  Eastland,  1  Cooke.  159. 

312.  The  proceedings  in  admiralty  courts  are 
not  affected  by  the  death  of  a  party.  Such  an 
event  does  not  abate  the  suit,  nor  does  it  affect 
the  decree.  Penhalloio  v.  Doane's  Admh;  3 
Dallas,  54;   1  Cond.  Rep.  21. 

313.  In  real  and  personal  actions  at  common 
law,  the  death  of  parties  before  judgment  abates 
the  suit,  and  it  requires  the  aid  of  some  statutory 
provision  to  enable  the  suit  to  be  prosecuted,  by 
or  against  the  personal  representatives  of  the 
deceased,  where  the  cause  of  action  survives. 
This  is  effected  by  the  31st  section  of  the  judi- 
ciary act  of  1782,  chapter  20.    Green  v.  Watkins, 

6  Wheat.  260;  5  Cond.  Rep.  87. 

314.  In  writs  of  error  upon  the  judgments  al- 
ready rendered,  in  personal  actions,  if  the  plain- 
tiff in  error  dies  before  assignment  of  egor,  the 
writ  abates  at  common  law;  but  if  after  assign- 
ment of  errors,  the  defendant  may  join  in  error, 
and  proceed  to  get  the  judgment  affirmed,  if  not 
erroneous,  and  may  then  revive  it  against  the 
representatives  of  the  plaintiff.     Ibid. 

315.  But  a  writ  of  error,  in  personal  actions, 
does  not  abate  by  the  death  of  the  defendant  in 
error,  whether  it  happens  before  or  after  errors 
assigned  ;  and  the  personal  representatives  may 
not  only  be  admitted  voluntarily,  to  become  par- 
ties, but  a  scire  facias  may  issue  to  compel  them. 
Ibid. 

316.  By  the  rules  of  the  supreme  court,  if 
either  party,  in  real  or  personal  actions,  die 
pending  the  writ  of  error,  his  representatives,  in 
the  personalty  or  reality,  may  voluntarily  become 
parties,  or  may  be  compelled  to  become  parties 
in  the  manner  prescribed  by  the  rule.     Ibid. 

317.  In  real  actions,  the  death  of  either  party, 
before  judgment,  abates  the  suit.  The  thirty- 
first  section  of  the  judiciary  act  of  1789,  ch.  20, 
which  enables  the  action  to  be  prosecuted  by  or 
against  the  representatives  of  the  deceased,  when 
the  cause  of  action  survives,  is  clearly  confined 
to  personal  actions.     Mackerh  Heirs  v.  Thomas, 

7  Wheat.  530;  5  Cond.  Rep.  334. 

318.  At  common  law,  the  death  of  a  sole 
plaintiff  or  defendant,  before  final  judgment, 
would  have  abated  the  suit;  but  if  either  party 
had  died  in  vacation  after  verdict,  judgment 
might  have  been  entered  in  that  vacation,  as  of 
the'preceding  term;  and  it  would  have  been  a 
good  judgment,  at  common  law,  as  of  the  pre- 
ceding term.  But  where  either  party  dies  be- 
tween verdict  and  judgment,  the  statute  17  Car. 
II.,  ch.  8,  enacts  that  it  shall  not  be  matter  of  error, 
if  judgment  be  entered  within  two  terms  after 
the  ve°rdict.  The  juilgment.  upon  this  statute, 
is  entered  by  or  against  the  party,  as  though  he 
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were  alive.  But  there  must  be  a  scire  facias 
against  the  administrator,  to  revive  it.  before  any 
execution  can  issue;  and  such  scire  facias,  pur- 
suing the  form  of  the  judgment,  should  be  gene- 
ral, as  a  common  judgment  recovered  by  or 
against  the  original  party  himself.  Hatch  v. 
Eustis,  1  Gallis.^C.  C.  R.  160. 

319  After  bail  given  and  plea  pleaded,  the 
defendant  cannot  arrest  the  judgment  on  the 
ground  of  misnomer.  Scidl  v.  Biddle,  2  Wash. 
C.  C.  R.  200. 

320.  If  matter  in  abatement  is  pleaded,  puis 
darrein  continuance,  the  judgment,  if  against  the 
defendant,  is  peremptory.  Benner  et  at.  v.  Mar- 
shall, 1  Wheat.  215;  3  Cond.  Rep.  546. 

321.  Variances  between  the  writ  and  the  de- 
claration, are,  in  general  matters,  proper  for  pleas 
in  abatement ;  and  if,  in  any  case,  such  variances 
can  be  taken  advantage  of  by  the  defendant,  it 
is  an  established  rule  that  it  can  only  be  done 
upon  oyer  of  the  writ  granted  in  some  proper 
stase  of  the  cause.  Chirac  v.  Reinicker,  11 
Wheat.  280;  6  Cond.  Rep.  310. 

322.  A  suit  in  equity  does  not  abate  by  the 
death  of  a  co-plaintiff  or  co-defendant.  If  one 
plaintiff  and  one  defendant  survive,  the  suit  is 
open  for  amendment.  Fisher  v.  Rutherford,  1 
Baldwin's  C.  C.  R.  192. 

323.  A  plea  in  abatement  at  law  cannot  be 
put  in  after  a  general  imparlan-ce,  or  be  received 
when  it  does  not  give  the  plaintiff  a  better  writ. 
Baker  v.  Biddle,  1  Baldwin's  C.  C.  R.  414. 

7.  Amendment. 

324.  The  supreme  court  has  repeatedly  de- 
cided that  the  exercise  of  the  discretion  of  the 
court  below,  in  refusing  or  granting  amendments 
of  pleadings  or  motions  for  new  trials,  affords  no 
grounds  for  a  writ  of  error.  In  overruling  a  mo- 
tion for  leave  to  withdraw  a  replication  and  file 
a  new  one,  the  court  exercised  its  discretion; 
and  the  reason  a.ssigned,  as  influencing  that  dis- 
cretion, cannot  affect  the  decision.  United  States 
v.Buford,  3  Peters,  12. 

325.  After  a  case  had  been  dismissed  for  want 
of  jurisdiction,  the  pleadings  having  been  tech- 
nically defective,  the  supreme  court  will  not,  at 
a  subsequent  term,  allow  them  to  be  amended, 
and  the  case  reinstated  on  the  docket.  It  would 
be,  in  effect,  a  reversal  of  the  former  decree, 
after  the  case  had  been  finally  disposed  of  in 
that  court.     Jackson  v.  Ashton,  10  Peters,  480. 

326.  There  will  be  no  difficulty  in  making  the 
amendment  in  the  circuit  court  in  such  a  case, 
if  that  court  shall  see  fit  in  its  discretion  to  al- 
low it  to  be  done,  and  the  cause  may  then  be 
reheard  there:  and  on  a  decree  newly  rendered, 
the  case  may  be  brought  up  on  appeal ;  or  a  de- 
cree may  be  there  rendered  by  consent  of  par- 
ties, in  order  to  bring  up  the  case  without  delay. 
Ibid. 

327.  The  declaration  purported  to  count  upon 
sixty-eight  bills  of  the  Bank  of  the  Common- 
wealth of  Kentucky,  and  it  appeared  that  one  of 
the  bills  had  been  omitted  to  be  described,  so  that 
the  declaration  made  out  a  less  sum  than  the  writ 
claimed  or  the  judgment  gave.  The  defendants 
in  error,  plaintiffs  below,  moved  for  leave  to  cure 
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the  tleffcl  by  eiiteiiiig  a  remiltitur  of  the  bill  so 
omitted  aiul  ilamayes  pro  lanto.  The  supreme 
court  thinks  itself  authorized  to  make  a  prece- 
dent ill  furtherance  of  justice,  whereby  a  more 
convenient  practice  may  be  introduced,  and  to 
allow  the  party  to  enter  his  reniitlitur;  but  on 
payment  of  the  cost  of  the  writ,  if  error  is  prose- 
cuted no  further  after  such  amendment  maile. 
J5fl)i^  of  Kentucky  v.  Ashley  el  al.,  2  Peters,  327. 

328.  The  permitting:  of  amendments  is  a  mat- 
ter of  discretion.  Mmdevillc  ct  al.v.  Wilson,  5 
Cranch,  15;  2  Cond.  Kep.  175. 

329.  The  22d  sec.  of  the  judiciary  act  of  1789, 
ch.  20,  allowing  amendments,  is  sufliciently 
comprehensive  to  embrace  causes  of  api)ellate 
as  well  as  original  jurisdiction;  and  there  is 
nothing  in  the  nature  of  an  aiipellale  juristriction, 
proceeding  according  to  the  common  law,  which 
forbids  the  grantina;  of  amendments.  Anonymous, 
1  Gallis.  C.  C.  R.  22. 

330.  At  common  law,  criminal  proceedings 
are  amendable,  in  matters  of  form  at  all  times; 
and  in  matters  of  substance  also,  while  they  are 
in  paper.     Ibid. 

331.  At  cismmon  law,  there  is  no  difference 
as  to  amendments,  between  civil  and  criminal 
proceedings.     Ibid. 

332.  The  statutes  of  jeofail  were  not  originally 
extended  to  criminal  proceedings.  But  this  was 
founded  on  the  words  of  the  statutes.     Ibid. 

333.  Amendments  of  informations  in  perso- 
nam, are  now  so  much  a  matter  of  course,  that 
they  are  even  made  on  application  to  the  judge 
at  chambers.     Ibid. 

334.  The  refusal  of  the  court  below  to  allow 
a  plea  to  be  amended  or  a  new  plea  to  be  filed, 
or  to  grant  a  new  trial,  or  to  continue  a  cause, 
cannot  be  assigned  as  error.  JSIarine  Ins.  Co.  v. 
Hodgson,  6  Cranch,  206 ;  2  Cond.  Rep.  347. 

335.  The  allowance  or  disallowance  of  amend- 
ments is  not  matter  for  which  a  writ  of  error 
will  lie.  Chirac  v.  Reinicker,  11  Wheat.  280;  6 
Cond.  Rep.  310. 

336.  A  superior  court  will  not  direct  the  court 
below  to  allow  the  proceedings  to  be  amended. 
Sheehy  v.  Mandeville  et  al.,  6  Cranch,  253;  2 
Cond.  Rep.  362. 

337.  Where  ftie  defendant  pleads  the  statute 
of  limitations,  the  court  will  permit  an  amend- 
ment to  the  bill,  to  bring  before  the  court  an  es- 
sential fact,  answering,  and  arising  out  of  the 
plea.     Wharton''s  Ex'rs  v.  Lowry,  2  Dallas,  364. 

338.  In  ejectment,  an  amendment  so  as  to  en- 
large the  term  laid  in  the  declaration,  will  be 
permitted  in  the  discretion  of  the  court.  Wal- 
den  V.  Craig,  9  Wheat.  576;  5  Cond.  Rep.  687. 

339.  But  a  writ  of  error  will  not  lie,  in  a  case, 
where  the  court  below  has  denied  a  motion  to 
amend.     Ibid. 

340.  In  ejectment,  the  date  of  the  demise  in 
the  declaration  may  be  amended,  during  the 
trial,  so  as  to  conform  to  the  title.  Blackwell  v. 
Patten  et  al.,  7  Cranch,  471 ;  2  Cond.  Rep.  569. 

341.  In  revenue  and  instance  causes,  the  cir- 
cuit court  may,  upon  appeal,  allow  the  introduc- 
tion of  a  new  allegation  into  the  information,  by 
way  of  amendment.  The  Edward,  1  Wheat. 
261;  3  Cond.  Rep.  565. 


342.  In  admiralty  proceedings,  amendments 
may  be  made  in  the  circuit  court  by  adding  a 
new  count  to  the  libel,  although  the  district 
court  had  exclusive  juristliction  of  the  subject- 
matter;  the  practice  being  uniform  to  permit 
the  parties  to  amend,  when  public  justice  and 
the  substantial  merits  of  the  cause  require  it,  by 
allowing  the  introduction  of  new  allegatio-.isand 
new  proofs.  The  Marianna  Flora,  11  Wheat.  1; 
6  Cond.  Rep.  201. 

343.  If  the  amendment  is  made  in  the  circuit 
court,  the  cause  is  heard  and  adjudicated  by 
that  court ;  and  upon  appeal,  by  the  supreme 
court  of  the  United  States  on  the  new  allega- 
tion. But  if  the  amendment  is  allowed  by  the 
supreme  court,  the  cause  is  remainled  to  the  cir- 
cuit court,  with  directions  to  allow  the  amend- 
ment to  be  made.     Ibid. 

344.  The  circuit  court  has  authority  to  allow 
amendments,  in  revenue  causes,  or  proceedings 
in  rem,  brought  by  appeal  from  the  district 
court.     Anonymous,  1  Gallis.  C.  C.  R.  22. 

345.  One  ground  of  allowing  amendments  in 
any  court  is,  that  the  parties  are  often  surprised 
by  new  evidence  at  the  trial,  which  they  could 
not  have  foreseen ;  and  therefore  they  are  al- 
lowed to  amend  in  furtherance  of  public  justice. 
This  principle  applies  in  the  circuit  court,  in  the 
e.xercise  of  its  appellate  as  of  its  original  juris- 
diction ;  for  the  new  facts  may  entirely  vary  the 
former  case;  and  if  upon  the  appeal,  no  amend- 
ment could  be  made,  it  would  afford  temptation 
to  suppress  all  defence  in  the  court  below,  and 
thereby  obtain  an  unjust  advantage  in  the  ap- 
pellate court,  by  surprise.     Ibid.  25. 

346.  Where  the  libel  is  so  informal  and  defec- 
tive that  the  court  cannot  enter  up  a  decree 
upon  it,  and  the  evidence  discloses  a  case  of  for- 
feiture; the  court  will  not  amend  the  libel  it- 
self, but  will  remand  the  cause  to  the  court  be- 
low, with  directions  to  permit  it  to  be  amended. 
The  Mary  Ann,  8  Wheat.  380;  5  Cond.  Rep. 
471. 

347.  It  is  not  considered  as,  of  itself,  a  suffi- 
cient objection  to  an  amendment  at  common 
law,  that  it  would  be  introductive  of  a  new 
cause  of  action  :  though  in  such  cases,  amend- 
ments are  allowed,  only  under  particular  circum- 
stances.    The  Harmony,  1  Gallis.  C.  C.  R.  123. 

348.  In  revenue  informations,  amendments  in- 
troducing a  new  cause  of  action,  were  formerly 
denied,  but  latterly  allowed.  In  admiralty 
causes,  such  amendments  are  within  the  scope 
of  the  general  rule,  which  allows  them  in  the 
appellate  court.     Ibid.  129. 

349.  That  the  statute  of  limitations  would  run 
against  a  cause  of  action,  then  before  the  court, 
has  been  held  a  good  reason  for  allowing  an 
amendment  as  to  such  cause  of  action.  But  in 
such  cases,  the  court  will  not  allow  an  amend- 
ment, if  it  be  to  introduce  a  new  substantive 
cause  of  action,  or  new  charges  against  the  de- 
fendant.    Ibid. 

350.  A  court  of  error  may  amend  an  error 
apparent  on  the  face  of  the  record,  if  th'jre  be 
any  thing  to  amend  by.  Sears  v.  The  United 
States,  1  Gallis.  C.  C.  R.  257. 

351.  The  declaration  maybe  amended  at  any 
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Stage  of  the  trial,  before   the  case  goes  to  the 
jury.     3  Day's  Rep.  313. 

352.  When  leave  is  given  to  the  complainant 
to  amend  his  bill,  it  is  necessary  to  state  so 
much  of  the  original  bill  as  may  be  necessary 
to  introduce  and  make  intelligible  the  new  mat- 
ter. The  amendment  should  be  made  by  a  sepa- 
rate bill,  and  n.ot  by  interlining  the  original  on 
file.  Pierce  v.  West's  Ex'rs,  3  Wash.  C.  C.  R. 
354. 

353.  The  effect  of  an  amendment  to  a  bill, 
is  to  call  upon  the  original  defendants  to  answer 
the  new  matter :  and  on  the  new  parties,  if  any, 
to  answer  both. 

354.  By  the  provisions  of  the  act  of  congress, 
a  variance  which  is  merely  matter  of  form,  may 
be  amended  at  any  time.  Scull  v.  Biddle,  2 
Wash.  C.  C.  R.  200. 

355.  The  proceedings  were  amended  by  the 
recognisance"  of  bail;  and  the  name  of  the  de- 
fendant in  the  recognisance  inserted  in  the  de- 
claration.    Ibid. 

356.  A  court  of  equity  may  allow  an  amend- 
ment of  a  bill  after  deciding  ag-ainst  the  bill, 
atid  allowing  a  demurrer  on  argument.  Hunt  v. 
Rousnmnier,  2  Mason's  C.C.R.  342. 

357.  The  bill  charged  notice  of  the  asserted 
fraud  against  one  of  the  defendants,  in  general 
terms,  to  wit:  •'•'that  the  defendant  then  and 
there  well  knowing  all  and  singular  the  pre- 
mises." Held,  that  the  bill  should  be  so 
amended,  as  to  charge  notice  more  directly. 
Wood  v.  Mann,  1  Sumner's  C.  C.  R.  506. 

358.  The  averment  of  citizenship  of  a  party 


the  writ,  mistook  the  name  of  one  of  the  plain 
tiffs;  the  clerk  also  drew  the  declaration  in  which 
the  same  mistake  occurred.  Upon  a  motion  to 
amend  the  pleadings,  it  was  held  :  1st.  That  the 
memorandum  of  counsel  was  a  document  by 
which  the  error  in  the  writ  might  be  amended, 
on  the  ground  of  clerical  misprision.  2d.  That 
the  error  in  the  declaration  might  also  be  amend- 
ed, but  not  on  the  ground  of  clerical  misprision. 
It  is  no  part  of  the  clerical  duty  to  prepare  the 
declaration  for  counsel.  In  such  a  case,  the 
clerk  must^be  regarded  as  the  agent  of  the  at- 
torney, and  the  declaration  is  to  be  treated  as  if 
it  was  drawn  and  tiled  by  the  attorney  himself. 
Therefore,  though  the  court  should  give  leave 
to  amend  the  declaration ;  when  amended,  it 
must  be  considered  as  a  new  declaration,  and 
the  defendants  should  be  permitted  to  plead  de 
novo.  Furniss  et  al.  v.  Ellis  fy  Allan,  2  Brockenb. 
C.C.R.  14. 

364.  After  a  non-suit,  in  consequence  of  a 
misnomer  of  the  defendant  in  the  declaration, 
the  court  allowed  the  plaintiff  to  amend  his  de- 
claration on  payment  of  costs.  Craig  v.  Elisha 
Brown,  1  Peters'  C.C.R.  139. 

365.  After  judgment  for  the  defendant,  in  a 
demurrer  to  a  replication,  which  the  court  ad- 
judged bad  for  duplicity;  the  plaintiff  was,  on 
motion,  permitted  to  amend  hisple^adings.  Craig 
V.  Brown,  1  Peters'  C.C.R.  443. 

366.  Where  in  consequence  of  an  amendment 
to  the  declaration  by  the  addition  of  a  new  party, 
without  objection  on  the  part  of  the  defendant ; 
the  variance  thus  created  between  the  writ  and 


may  be  added  at  any  stage  of  the  cause,  if  the  j  the  declaration  must  be  considered  as  having 


amendment  is  moved  i'ov  in  a  reasonable  time 
after  the  effect  of  it  is  suggested.  Fisher  v. 
Rutherford,  1  Baldwin's  C.  C^R.  193. 

359.  The  staleness  of  a  demand,  or  the  want 
of  proper  parties,  is  no  objection  to  amend  the 
bill.     Ibid.  194. 

360.  Where  a  defendant  had  answered  gene- 
rally to  a  matter  of  which  he  had  no  particular 
knowledge,  he  was  allowed  to  file  a  supplemen- 
tal answer  on  the  same  subject,  after  he  had  ac- 
quired particular  information  concerning  it.  He 
may  introduce  into  such  answer  new  matter 
which  has  come  to  his  knowledge  since  filing 
the  original  answer,  on  furnishing  the  opposite 
party  with  the  names  of  the  witnesses  by  whom 
he  expects  to  prove  it.     Castor  v.  Wood,  1  Bald- 

"win's  C.  C.  R.  289,  290. 

361.  Applications  to  amend  an  answer  are  in 
the  discretion  of  the  court.     Ibid.  280,  290. 

362.  Molioiis  to  amend  the  pleading  in  a  cause, 
either  at  law  or  in  equity,  are  always  addressed 
to  the  sound  discretion  of  the  court ;  and  this 
legal  discretion  seems  to  acknowledge  no  other 
limits  than  those  which  are  required  for  the  pur- 
poses of  justice,  and  for  the  restraint  of  gross 
and  inexcusable  negligence.  But  a  defendant 
in  equity  will  not  be  permitted  to  amend  his  an- 
swer, after  the  opinion  of  the  court  and  the 
testimony  have  indicated  in  what  respect  it  may 
be  modified,  so  as  to  effect  his  purpose.  Callo- 
way V.  Dobson,  1  Brockenb.  C.  C.  R.  119. 

363.  The  plaintiff's  counsel  filed  a  memoran- ^  .  _         .  .       .     . 

dum  with  the  clerk,  and  the  latter,  in  filling  up    ings,  and  whilst  they  were  considered  in  lien, 


been  waived  by  the  defendant,  and  cannot  after- 
wards be  insisted  upon.  Chirac  v.Reinicker,  11 
Wheat.  280;  6Cond.  Rep.  310. 

367.  The  circuit  courts,  on  appeal  from  the 
district  courts,  have  power,  under  the  32d  sec- 
tion of  the  judiciary  act  of  September  24,  1789, 
sec.  20,  to  allow  any  amendments  of  defects  of 
form,  occurring  in  the  court  below^,  which  could 
have  been  amended  there,  or  to  disregard  them 
in  giving  judgment.  Smith  v.  Jackson,  Paine's 
C.C.R.  486. 

368.  But  this  power  does  not  extend  to  defects 
of  substance.     Ibid. 

369.  Such  defect.s,  however,  may  be  amended 
inrthe  district  court,  on  terms ;  and  this  power  is 
more  extensive  than  any  possessed  by  the  Eng- 
lish courts.  But  the  amendments  must  be  made 
before  final  judgment.     Ibid. 

370.  An  omission  of  the  averment  of  citizen- 
ship is  a  defect  in  substance,  not  cured  by  ver- 
dict, and  which  cannot  be  amended  after  judg- 
ment.    Ibid. 

371.  So  of  the  averment  of  the  value  of  the 
property  in  dispute,  when  necessary  to  give 
jurisdiction.     Ibid. 

372.  Amendments  at  common  law  were  for 
trivial  errors,  and  where  there  was  something  to 
amend  by.  Anciently,  they  could  be  made  only 
during  the  term  in  which  the  judicial  act  was 
done  and  recorded ;  afterwards,  a  more  liberal 
practice  was  introduced,  and  amendments  were 
allowed  at  any  time  pending  the  suit  or  proceed- 
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ami  until  final  judgment  was  entered  and  en- 
rolled.    Ibid. 

373.  But  in  no  case  was  such  amendment 
allowed,  after  the  expiration  of  the  term  in  which 
the  final  judgment  was  given.     Ibid. 

374.  Under  the  provisions  of  the  English  sta- 
tutes of  jeofails,  and  the  decisions  of  the  English 
courts,  there  is  much  confusion.  All  matters 
of  substance  must  be  stated  in  the  pleadings. 
Hence,  whatever  is  thus  essential,  cannot  be 
cured  by  verdict,  nor  introduced  by  way  of 
amendment,  but  by  the  express  intent  of  some 
statute.     Ibid. 

375.  A  judgment  was  entered  in  the  district 
court  of  the  northern  district  of  New  York,  sit- 
ting with  circuit  court  powers,  in  January,  1824, 
the  record  filed,  and  execution  issued.  In  Sep- 
tember, of  the  same  year,  it  was  removed  by 
writ  of  error  into  the  circuit  court;  and  in  Janu- 
ary following,  the  district  court  allowed  the  re- 
cord to  be  amended,  by  inserting  in  the  declara- 
tion the  averment  of  citizenship  and  the  value  of 
the  property  in  dispute,  which  were  essential  to 
give  jurisdiction.  Held,  that  the  amendments 
were  irregular,  and  that  the  circuit  court  would 
not  receive  them  after  the  record  was  sent  up. 
Ibid. 

376.  In  a  writ  of  right  in  the  district  court 
of  the  United  States  for  the  district  of  New  York, 
there  was  no  averment  in  the  writ  or  in  either 
of  the  counts,  that  the  value  of  the  property  was 
sufficient  to  give  jurisdiction  to  the  court;  and 
on  motion  the  case  was  dismissed  for  want 
of  jurisdiction.  Subsequently,  the  demandant 
moved  to  amend  the  proceedings  by  inserting 
an  averment  of  the  value  of  the  property,  which 
motion  was  denied.  The  supreme  court,  on  a 
motion  for  a  mandamus,  held,  that  the  allowance 
of  amendments  to  pleadings  is  in  the  discretion 
of  the  juc'ge  of  the  inferior  court ;  and  no  control 
in  admitting  or  rejecting  laem  will  be  exercised 
by  the  supreme  court.  The  district  court  should 
have  allowed  the  introduction  of  affidavits  to 
prove  the  value  of  the  property;  and  a  manda- 
mus was  awarded,  commanding  that  the  cases 
should  be  reinstated,  that  the  party  might  be  let 
•n  to  prove  that  the  property  was  of  the  value  of 
swo  thousand  dollars.  Ex  parte  Bradstreet,  7 
Peters,  634. 

377.  Where,  by  a  misprision  of  the  clerk  of 
the  circuit  court,  the  judgment  in  a  cause  brought 
up  by  writ  of  error,  had  not  been  entered  in  the 
circuit  court  according  to  the  declaration,  the 
supreme  court  allowed  an  amendment  to  be 
made  by  the  entry  of  a  judgment,  without  award- 
ing a  certiorari  to  the  circuit  court.  This  was 
done  in  a  case  which  had  been  brought  up  at  a 
previous  term  by  a  writ  of  error.  Woodward  v. 
Brou-n,  13  Peters,  1. 

8.  Plea  of  Nul  Tiel  Record. 

378.  The  is.sue  of  nul  tiel  record  is  an  issue 
of  fact,  and  as  such  no  writ  of  error  lies  from  the 
judgment  of  the  district  court  on  that  fact  to  the 
circuit  court,  under  the  judiciary  act  of  24th 
September.  1789.  ch.  20,  sect.  22.  United  States 
V.  C;ok.  2  Mason's  C.  C.  R.  22. 


379.  Where  the  issue  in  the  district  court  a 
nul  tiel  record,  and  the  court  below  adjudge  that 
the  plaintiif  has  not  produced  the  record,  there 
can  lie  no  reversal  of  that  judgment ;  unless  the 
record,  if  any  is  produceti,  is  contained  in  the 
record  brought  up  on  the  writ  of  error  to  the  cir- 
cuit court.     Ibid. 

380.  Upon  the  plea  of  nul  tiel  record  to  debt, 
on  a  judgment  in  another  state,  the  .seal  of  the 
court  must  be  annexed  to  the  record  itself;  and 
it  is  not  sufficient,  that  it  is  annexed  to  the  certi- 
ficate of  the  jutlge  of  the  court,  authenticating 
the  attestation  of  the  clerk  who  certifies  the  re- 
cord. Turner  v.  Waddingion,  3  Wash.  C.  C.  R. 
126. 

9.  Departure  in  Pleading. 

381.  If  the  defendant  plead  the  bankruptcy 
of  the  endorser  in  bar,  a  replication,  stating  that 
the  note  was  given  to  the  endorser  in  trust  for 
the  plaintifT.  is  not  a  departure  from  the  decla- 
ration, which  alleges  the  note  to  have  been  given 
by  the  defendant  for  value  received.  Wilson  v. 
Codman's  Ex'r,  3  Cranch,  193;  1  Cond.  Rep. 
493. 

10.  Plea  of  Puis  Darrein  Continuance. 

382.  A  plea  since  the  last  continuance  waives 
the  issue  previously  joined,  and  puts  the  case 
on  that  plea.     Ycaton  v.  Linn,  5  Peters,  224. 

383.  The  rule  is^  that  when  matter  of  defence 
has  arisen  after  the  commencement  of  a  suit,  it 
cannot  be  pleaded  in  bar  of  the  action  generally ; 
but  must,  when  it  has  arisen  before  plea  or  con- 
tinuance, be  pleaded  as  to  the  further  mainte- 
nance of  the  suit ;  and  when  it  has  arisen  after 
issue  joined,  puis  darrein  continuance.     Ibid. 

384.  An  action  was  instituted  on  a  promissory 
note  against  the  drawer,  by  which  the  drawer 
promised  to  pay  at  the  Office  of  Discount  and 
Deposite  of  the  Bank  of  the  United  States,  at 
Nashville,  three  years  after  date,  four  thousand 
and  eighty  dollars.  In  the  declaration,  which 
set  out  the  note  according  to  its  terms,  and  al- 
leged the  promise  to  pay  according  to  the  tenor 
of  the  note,  there  was  no  averment  that  the  note 
was  presented  at  the  bank,  or  demand  of  pa}'- 
ment  made  there.  The  defendant  pleaded  pay- 
ment and  satisfaction  of  the  note,  and  issue  was 
joined  thereon.  Afterwards,  at  the  succeeding 
term,  the  defendant  interposed  a  plea  of  puis 
darrein  continuance,  stating  that  four  thousand 
two  hundred  and  four  dollars,  part  of  the  amount 
of  the  note,  had  been  attached  by  B.  &  W.  in  a 
state  court,  under  the  attachment  law  of  Ala- 
bama, and  a  judgment  had  been  obtained  against 
him,  for  four  thousand  two  hundred  and  four 
dollars  and  costs,  with  a  stay  of  proceedings  until 
further  proceeding  in  the  case,  which  remain 
undetermined.  The  plaintifT  demurred  to  this 
plea,  and  the  circuit  court  sustained  the  demur- 
rer, and  judgment  was  given  for  the  plaintifT  for 
six  hundred  and  seventy-nine  dollars,  the  residue 
of  the  note  beyond  the  sum  attached,  and  a  final 
judcment  for  the  whole  amount  of  the  note. 
Held,  by  the  supreme  court,  that  there  was  no 
error' in  the  judgment  of  the  circuit  court.  Wal- 
lace v.  M'Connel,  13  Peters,  136. 
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385.  It  seems,  that  a  plea,  puis  darrein  conti- 
nuance, is  considered  as  a  Avaiver  of  all  previous 
pleas  :  and  the  cause  of  action  is  admitted  to  the 
same  extent  as  if  no  other  defence  had  been 
made,  but  that  contained  in  the  plea.     Ibid. 

386.  The  filhig  of  a  plea  of  puis  darrein  con- 
tinuance, waives  all  prior  i.ssues.  Such  a  plea, 
properly  verified,  will  not  be  set  aside  on  motion. 
The  allegations  must  be  denied  by  plea,  or  ad- 
mitted by  a  demurrer.  Spafford  v.  Woodruff', 
2M'Lean'sC.  C.  R.  191. 

11.  Variance. 

387.  In  an  action  of  debt,  it  is  essential  that 
the  declaration  should  state  the  demand  with 
certainty.  Wilson  v.  Lowox,  1  Cranch,  194; 
1  Cond.  Rep.  291. 

388.  In  Livingston  v.  Swanvvick,  C.  C.  U.  S. 
Pennsylvania  district,  2  Dall.  301,  it  was  held 
that  in  an  action  on  a  parol  contract,  where  the 
written  evidence  is  only  corroborative,  a  variance 
between  the  contract  declared  upon,  and  a  writ- 
ten paper  which  contained  part  of  the  contract, 
is  immaterial;  the  parol  contract  stated  in  the 
declaration  having  been  proved.     Ibid. 

389.  In  Virginia,  a  forthcoming  bond,  which, 
in  reciting  the  execution,  slates  the  costs  to  be 
820,  instead  of  Si 2,  is  not  therefore  vitiated,  if 
the  aggregate  of  debt  and  costs  be  truly  stated. 
Williams  et  at.  v.  Lxjles,  2  Cranch,  9 ;  1  Cond. 
Rep.  335. 

390.  A  note,  payable  at  si.\ty  days,  cannot  be 
given  in  evidence  to  support  a  count  upon  a  note, 
which  count  does  not  state  when  the  note  was 
payable  :  the  variance  is  fatal.  Sheehy  v.  Man- 
devillc.  7  Cranch,  203;  2  Cond.  Rep.  476. 

391.  The  plaintiff  cannot  give  in  evidence, 
that  the  variance  was  the  effect  of  mistake  or 
inadvertence  of  the  attorney,  and  that  the  note 
produced  was  that  intended  to  be  described  in 
the  declaration.     Ibid. 

392.  If  the  defendant  plead  the  bankruptcy 
of  the  endorser  in  bar,  a  replication  stating  that 
the  note  was  given  to  the  endorser  in  trust  for 
the  plaintiff,  is  good,  and  is  not  a  departure  from 
the  declaration,  which  alleges  the  note  to  be  for 
value  received.  Wilson  v.  Codman^s  Exh',  3 
Cranch,  193  ;   1  Cond.  Rep.  493. 

393.  In  all  actions  on  special  agreements  or 
written  contracts,  the  contract  given  in  evidence 
must  correspond  with  that  stated  in  the  declara- 
tion. It  is  not  necessary  to  recite  the  contract 
in  hjEC  verba,  but  if  it  be  recited,  the  recital 
m-ust  be  strictly  accurate.  If  the  instrument  be 
declared  on  according  to  its  legal  effect,  that 
effect  must  be  truly  stated.  If  there  be  a  failure 
in  one  respect  or  the  other,  an  exception  for  the 
variance  may  be  taken  ;  and  the  party  cannot 
give  the  instrument  in  evidence.     Ibid. 

394.  A  note  payable  any  number  of  days  after 
date,  cannot  be  given  in  evidence  under  a  count 
describing  it  as  one  payable  on  demand.  Pagers 
Adm'r  v.  The  Bank  of  Alexandria,  7  Wheat.  35 ; 
5  Cond.  Rep.  222. 

395.  An  averment  of  a  devise  for  three  years, 
is  not  supported  by  proof  of  a  lease  for  one  year 
certain,  and  two  years  further  possession  on  the 
same  terms  by  consent  of  the  landlord.     Alex- 
do* 


ander  v.  Harris,  4  Cranch,  299;   2  Cond.  Rep. 
112. 

396.  Where  a  pleading  purports  to  recite  a 
deed,  or  record,  in  hsec  verba,  trifling  variances 
have  been  deemed  fatal.  Ferguson  v.  Ilarwood, 
7  Cranch,  408  ;  2  Cond.  Rep.  548. 

397.  In  an  action  of  debt  upon  a  lecognisance, 
if  the  declaration,  in  setting  forth  the  recogni- 
sance, states  it  to  be,  to  appear  and  answer  a 
charge  for  beating  one,  and  the  recognisance 
was  in  fact  to  appearand  answer  for  beating  one 
of  which  he  died,  the  variance  is  fatal.  Dilling- 
ham V.  The  United  States,  2  Wash.  C.  C.  R.  422. 

398.  In  setting  forth  the  material  parts  of  a 
deed,  or  other  written  instrument,  it  is  not  ne- 
cessary to  do  it  in  letters  and  words ;  it  will  be 
sufficient  testate  the  substance  and  legal  effect. 
Whatever  is  alleged,  should  be  truly  alleged. 
A  contract  substantially  different  in  description 
or  effect,  would  not  support  the  aveiment  of  the 
declaration.  Ferguson  v.  Norwood,  7  Cranch, 
408;  2  Cond.  Rep.  548. 

399.  The  words  of  a  contract  stated  in  a  de- 
claration, mus{  have  the  same  legal  construction 
as  they  would  have  in  the  contract  itself.  Wher- 
ever, therefore,  the  contract  stated  in  the  decla- 
ration contains  a  clause  which  the  court  would 
have  rejected  as  nonsensical  or  repugnant,  or  the 
inaccuracy  of  which  would  have  been  rectified, 
such  mistake  is  not  fatal.     Ibid. 

400.  Variance  between  the  writ  and  the  de- 
claration, are  matters  pleadable  in  abatement 
only;  and  cannot  be  taken  advantage  of  upon 
general  demurrer  to  the  declaration.  Duvall  v. 
Craig  et  ah,  2  Wheat.  45;  4  Cond.  Rep.  25. 

401.  Where,  in  consequence  of  the  amend- 
ment in  a  declaration  by  the  addition  of  a  new 
party,  without  any  objection  on  the  part  of  the 
defendant,  a  variance  is  created  between  the 
writ  and  declaration ;  it  must  be  deemed  to  be 
waived  by  the  defendant,  and  cannot  afterwards 
be  insisted  on.  Chirac  et  al.  v.  Reinickcr,  11 
Wheat.  280;  6  Cond.  Rep.  310. 

402.  Variances  between  the  writ  and  declara- 
tion, are,  in  general,  matters  proper  for  pleas  in 
abatement :  and  if  in  any  case  such  variance 
can  be  taken  advantage  of  by  the  defendant,  it 
is  an  established  rule  that  it  can  only  be  done 
upon  oyer  of  the  writ,  granted  in  some  proper 
stage  of  the  cause.     Ibid, 

403.  If  the  indictment  charge  the  perjury  to 
have  been  committed  at  the  circuit  court,  held 
19th  May,  and  the  record  show  the  court  to 
have  been  held  20th  May,  the  variance  is  fatal. 
United  States  v.  M'-Neal,  1  Gallis.  C.  C.  R.  387. 

404.  In  actions  of  assumpsit,  the  contract  must 
be  proved  as  laid  ;  and  if  the  undertaking  be 
special,  it  must  be  so  stated,  or  the  variance  will 
be  fatal.  Pope  et  al.  v.  Barret,  1  Mason's  C.  C.  R. 
117. 

405.  Where  the  declaration  averred  an  au- 
thority to  draw,  but  not  in  writing,  for  one  hun- 
dred thousand  francs,  the  proof  was  a  letter  au- 
thorizing blank  francs  to  be  drawn  for:  Held, 
that  this  was  no  variance.  Rabaud  et  al.  v. 
D'Wolf,  Paine's  C.  C.  R.  580. 

406.  Where  the  declaration  sets  forth  that  a 
civil  action  was  brought,  in  which  the  writ  was 
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returnable  the  first  Monday  in  December,  1809, 
and  tlu^  record  inoduced  is  one  in  whii-h  the 
writ  was  returnable  the  first  JMonday  in  iNlarch, 
1809,  the  variance  is  fatal :  and  liie  evidence  is 
not  admissible.  J\Junns  v.  Dnpont  ct  al.,  2  Wash. 
C.  C.  R.  468. 

407.  The  strict  rules  which  prevail  in  courts 
of  common  law,  in  regard  to  variances,  are  sel- 
dom applicable  to  courts  proceeding  accoriling 
to  the  form  of  the  civil  law.  The  court  will  not 
permit  a  party  to  be  surprised  by  the  production 
o(  probata  materially  variant  from  the  aile<rata, 
but  allow  the  libel  or  pleadings  to  be  amended. 
But  if  the  variance  is  such  as  could  not  mislead, 
the  court  will  proceed  to  a  decree.  Crairford  et 
al.v.  The  William  Pcnn,  3  Wash.  C.  C.  U.  484. 

408.  The  court,  proceeding  under  the  civil 
law,  will  not  allow  a  party  to  be  surprised  by 
eviilence  materially  variant  from  the  case  stated 
in  the  pleadings,  but  will  allow  an  amendment ; 
yet,  if  the  statement  of  the  case  be  not  such  as 
can  mislead  the  party,  the  court  will  proceed  to 
a  decree.     Ibid. 

409.  Where  the  declaration  sets  out  an  abso- 
lute promise  to  pay  the  debt  of  another,  and  the 
promise  proved  is  conditional,  to  pay  if  the  ori- 
ginal debtor  do  not,  the  variance  is  fatal.  Trask 
V.  DuvaU,  4  Wash.  C.  C.  R.  181. 

410.  Where  the  declaration  stated  that  E. 
Brown  was  attached  to  answer,  and  proceeded 
to  allege  the  drawing  of  a  bill  of  exchange  by 
Elisha  Brown,  a  bill  signed  by  Elijah  Brown 
cannot  be  given  in  evidence.  Craig  v.  Brown, 
Peters'  C.  C.  R.  139. 

411.  Where  the  declaration  alleged  an  under- 
taking in  consideration  of  a  contract  entered  into 
by  plaintiff  to  build  a  ship,  and  the  evidence  was 
of  a  contract  to  finish  a  ship  partly  built,  the  va- 
riance is  fatal.     Sinkh  v.  Barker,  3  Day,  312. 

412.  An  omission  in  the  declaration  on  a  pro- 
missory note,  of  the  words  "or  order,"  or  of  the 
time  of  payment,  or  of  the  place  where  it  is  pay- 
able, is  fatal;  they  are  all  material  parts  of  the 
note.  Sebree  ft  al.  v.  Dorr,  9  Wheat.  558 ;  5 
Cond.  Rep.  677. 

413.  If  the  declaration  professes  to  set  forth 
the  specification  in  a  patent,  as  part  of  the  grant, 
the  slightest  variance  is  fatal;  it  is  sufficient  to 
state,  in  the  declaration,  the  substance  of  the 
grant.     Tnjon  v.  White,  Peters'  C.  C.  R.  96. 

414.  In  the  case  of  The  Bank  of  Kentucky  v. 
Ashley  and  Ella,  2  Peters,  327,  the  supreme 
court  permitted  the  defendant  in  error  to  enter  a 
remittitur  in  that  court,  for  one  of  the  sixty-eight 
bills  which  had  been  omitted  in  the  declaration, 
the  jnilgment  in  the  circuit  court  having  been 
rendered  for  the  whole  amount  of  those  bills. 
"The  court  thinks  itself  authorized  to  make  a 
precedent  in  furtherance  of  justice,  whereby  a 
more  convenient  practice  may  be' introduced, 
and  to  allow  the  party  to  enter  a  remittitur  here,-' 
on  payment  of  costs.     2  Peters,  327. 

415.  The  defendant  in  error  had  sued  out  an 
attachment,  under  the  law  of  Maryland,  against 
Robeit  Barry,  and  had  filed  an  account  against 
James  D.  Barry,  said  to  have  been  assumed  by 
Robert  Barry,  the  plaintiff  in  error.  Robert 
Barry  appeared,  gave  special  bail,  and  discharged 


the  attachment.  The  plaintift"  below  then  filed  a 
declaration  of  "indebitatus  assumpsit,"  "for  mo- 
ney had  and  received,"  ami  "  for  goods  sold  and 
delivered,"  to  which  Robert  Barry  pleaded  the 
"general  issue.  'I"he  parties  went  to  trial,  and  a 
verdict  and  judgment  were  rendered  for  the  de- 
fendant in  error.  It  was  said  the  court  attaches 
no  importance  to  the  variance  between  the  ac- 
count filed  when  the  attachment  issued,  and  the 
declaration  liled  after  the  attachment  was  dis- 
.«olved,  by  the  entry  of  bail,  and  the  appearance 
of  the  tiefendant.  The  defendant  having  pleaiied 
to  the  declaration,  the  cause  stood  as  if  the  suit 
had  been  brought  in  the  usual  manner,  and  no 
reference  can  be  hail  to  the  proceedings  on  the 
attaclir.'ient.     Barry  v.  Foyles,  1  Peters,  315. 

416.  The  principle  is,  that  a  contract  made  by 
co-jiartners  is  several  as  well  as  joint,  and  the 
assumpsit  is  made  by  all  and  by  each.  It  is 
obligatory  on  all,  and  on  each  of  the  partners. 
If,  theret'ore,  the  defendant  fails  to  avail  him- 
self of  the  variance  in  abatement,  when  the  form 
of  his  plea  obliges  him  to  give  the  plaintiff  a 
proper  action,  the  policy  of  the  law  does  not 
permit  him  to  avail  himself  of  it  at  the  time  of 
trial.     Ibid.  317. 

417.  A  variance  between  the  declaration  and 
the  bond,  is  an  erroneous  description  of  the  in- 
strument referred  to,  so  that  when  produced, 
either  on  oyer,  or  at  the  trial,  it  does  nc«t  appear 
the  same.  Dixon  v.  Z'/jc  United  States,  1  Brock. 
C.  C.  R.  177. 

418.  In  an  indictment  for  forgery,  if  there  be 
a  variance  of  a  letter  in  any  word  between  the 
paper  alleged  to  be  forged  and  the  indictment, 
the  paper  will  be  received  in  evidence,  if  the 
variance  does  not  make  another  word,  or  one 
dilTering  in  sense  or  grammar.  If  it  is  doubtful, 
it  will  be  left  to  the  jury.  United  States  v.  Hin- 
man,  Baklwin's  C.  C.  R.  292. 

419.  Where  an  indictment  alleged  the  purport 
of  a  written  paper  to  be,  that  the  vessel  was  of  the 
burthen  of  fourteen  tons  forty-five  ninety-fifths 
of  a  ton,  whereas  the  paper  produced,  stated  it 
to  be  fourteen  tons  and  fifty  ninety-fifths  of  a 
ton,  the  variance  was  held  fatal.  United  States 
w  Lakeman,  2  Mason's  C.  C.  R.  229. 

420.  A  variance  between  the  writ  and  decla- 
ration must  be  pleaded  in  abatement.  How  tt 
al.  V.  M-Kainey  et  al.,  1  M'Lean's  C.  C.  R.  319. 

12.  Demurrer. 

4'21.  Where  the  whole  pleadings  are  spread 
upon  the  record  by  a  demurrer,  it  is  the  duty 
of  the  court  to  examine  the  whole,  and  go  to  the 
first  error.  Where  the  special  demurrer  is  by 
the  plaintiff,  his  own  pleadings  are  to  be  scruti- 
nized ;  and  the  court  will  notice  what  would 
have  been  bad  upon  a  general  demurrer.  Cooke 
v.  Graham's  Adm'r,  3  Cranch,  229  ;  1  Cond.  Rep. 
510. 

422.  Upon  a  demurrer  to  evidence,  the  testi- 
mony is  to  be  taken  most  strongly  against  him 
who  demurs;  and  such  conclusions  as  a  jury 
might  justifiably  draw,  the  court  ought  to  draw. 
Paivlins  et  al.  v.  The  United  States,  4  Cranch, 
219;  2"Cond.  Rep.  92. 
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423.  It  is  :i  known  rule  that  a  demurrer  brings 
all  th-s  pleadings  before  the  court,  and  in  conse- 
quence of  which  judgment  may  be  rendered 
a£>aint<  him  who  committed  the  first  fault;  or. 
which  will  most  generally  produce  the  same 
result,  for  him  who  upon  the  whole  record  shall 
appear  to  be  entitled  to  the  judgment.  United 
States  V.  Gurncy  el  al.,  4  Cranch,  333;  2  Cond. 
Rep.  132. 

424.  It  is  a  matter  of  discretion  with  a  court, 
whether  it  will  compel  a  party  to  join  in  a  de- 
murrer to  evidence.  Young  et  al.  v.  Black,  1 
Cranch,  565;  2  Cond.  Rep.  607. 

425.  A  demurrer  to  evidence  ought  not  to  be 
allowed  where  the  party  demurring  refuses  to 
admit  the  facts  which  the  other  side  attempts  to 
prove;  nor  where  he  ofl'ers  contradictory  evi- 
dence, or  attempts  to  establish  inconsistent  pro- 
positions.    Ihid. 

426.  The  want  of  oyer  of  the  condition  of  a 
bond,  is  fatal.  Upon  demurrer,  the  judgment 
of  the  court  must  be  against  the  party  who  com- 
mits the  first  error.  United  Slates  v.  Arthur,  5 
Cranch.  257  ;  2  Cond.  Rep.  247. 

427.  A  demurrer  should  state  the  facts  of  the 
case  as  relied  upon,  and  not  the  evidence  of 
thenn.  Fowle  v.  The  Common  Council  of  Alexan- 
dria, 11  Wheat.  320;  6  Cond.  Rep.  328. 

428.  One  party  cannot  insist  on  the  other  party 
joining  in  the  demurrer,  unless  he  has  distinctly 
admitted  on  the  record,  every  fact,  and  every 
conclusion,  which  the  evidence  given  for  the 
adversary  has  conduced  to  prove.     Ibid. 

429.  If  there  should  be  a  joinder  on  de- 
murrer without  such  admission,  judgment  will 
be  refused  on  the  demurrer.     Ibid. 

430.  Variances  between  ihe  writ  and  declara- 
tion, are  matters  pleadable  in  abatement  only ; 
and  cannot  be  taken  advantage  of  upon  general 
demurrer  to  the  declaration.  Duvall  v.  Craig,  2 
Wheat.  45;  4  Cond.  Rep.  25. 

431.  If  a  breach  of  the  condition  of  a  bond 
given  by  the  owners  of  a  private  armed  vessel 
undef  the  prize  act  of  June  26th,  1812,  ch.  430, 
sec.  3,  appears  upon  demurrer,  the  defendants 
are  not  entitled  to  a  hearing  in  equity  umler  the 
judiciary  act  of  1789,  ch.  20,  sec.  26.  Greely  v.  The 
United  States,  8  Wheat.  257  ;  5  Cond.  Rep.  433. 

432.  If  oyer  be  improperly  demanded,  the 
efTect  is  aided  on  a  general  demurrer,  where  it 
is  set  down  as  a  cause  of  demurrer.  Snced  v. 
Wister,  8  Wheat.  690;  5  Cond.  Rep.  556. 

433.  No  judgment  can  be  rendered  upon  a 
demurrer  to  evidence,  until  there  is  a  joinder  in 
demurrer;  and  issue  cannot  be  joined  upon  the 
demurrer,  so  long  as  there  is  any  matter  of  fact 
in  controversy  between  the  parties.  Fotole  v. 
The  Common  Council  of  Alexandria,  11  Wheat. 
320;  6  Cond.  Rep.  328'. 

434.  The  demurrer  to  evidence  must  state 
facts,  and  not  merely  the  evidence  conducing  to 
prove  them.     Ibid. 

435.  Where  the  demurrer  to  evidence  is  de- 
fective in  these  respects,  and  judgment  has,  not- 
withstanding, been  rendered  upon  it  for  the  party 
demurring,  by  the  court  below,  the  judgment 
will  be  reversed  in  the  supreme  court,  and  a 
new  trial  awarded.     Ibid. 


436.  On  a  demurrer  to  evidence,  the  judgment 
of  the  court  stands  in  the  place  of  the  verdict 
of  a  jury;  and  the  defendant  may  take  advan- 
tage of  any  defects  in  the  declaration,  by  a  mo- 
tion in  arrest  of  juclement,  or  by  writ  of  error. 
Bank  of  the  Unitcd'Siatcs  v.  Smith,  11  Wheat. 
171;  6  Cond.  Rep.  257. 

437.  On  a  demurrer  to  evidence,  the  court  is 
substituted  in  the  place  of  the  jury,  as  the  judges 
of  the  facts;  and  everything  which  the  jury 
might  infer  from  the  evidence,  is  to  be  con- 
sidered as  admitted.     Ibid. 

438.  The  practice  of  demurring  to  evidence 
is  to  be  discouraged  ;  and  courts  will  be  ex- 
tremely liberal  in  their  inferences,  where  the 
pa'!y  takes  the  question  of  fact  from  the  appro- 
priate tribunal.     Ibid. 

439.  A  demurr*-  admits  only  of  such  facts 
as  are  well  pleaded,  and  never  admits  the  law 
arising  on  those  facts;  and  a  demurrer  may  well 
be  entered  for  a  false  allegation  of  law.  United 
Slates  V.  Arnold,  1  Galiis.  C.  C.  R.  348. 

440.  The  party  who  demurs  to  evidence, 
seeks  thereby  to  withdraw  the  consideration  of 
the  facts  from  the  jury  ;  and  is  therefore  bound 
to  admit  not  only  the  truth  of  the  evidence,  but 
every  fact  which  that  evidence  may  legally  con- 
duce to  prove  in  favour  of  the  other  party.  And 
if  upon  any  view  of  the  facts,  the  jury  might 
have  given  a  verdict  against  the  party  demurring, 
the  court  is  also  at  liberty  to  give  judgment 
against  him.  Thornton  v.  2 he  Bank  of  Washing- 
ton, 3  Peters,  36. 

441.  The  defendant,  in  the  court  below,  hav- 
ing withdrawn  his  cause  from  the  jury  by  a  de- 
murrer to  evidence,  or  having  submitted  to  a 
verdict  for  the  plaintiff,  subject  to  the  demurrer, 
cannot  hope  for  a  judgment  in  his  favour,  if  by 
any  fair  construction  of  the  evidence  the  verdict 
can  be  sustained.  Chinotveth  et  al.  v.  The  Lessee 
of  Haskell  et  al,  3  Peters,  96. 

442.  A  demurrer  is  an  answer  in  law  to  the 
bill,  though  not,  in  a  technical  sense,  an  answer 
according  to  the  common  language  of  practice. 
State  of  New  Jersey  v.  The  People  of  the  State  of 
New  York,  6  Peters,  323. 

443.  A  case  came  before  the  court  on  a  judg- 
ment in  the  circuit  court  for  the  defendant,  the 
avowant  in  replevin,  he  having  demurred  to  the 
pleas  of  the  plaintiff  in  an  action  of  replevin. 
The  court  having  reversed  the  judgment  of  the 
circuit  court,  remanded  the  cause,  with  instruc- 
tions to  the  circuit  court  to  overrule  the  de- 
murrer, and  permit  the  defendant,  the  avowant, 
to  plead.    Lloyd  v.  Scott,  4  Peters,  2G5. 

444.  At  January  term,  1831,  an  order  was 
made,  giving  the  state  of  New  York  leave  to 
appear  on  the  second  day  of  this  term,  and 
answer  the  complainants'  bill  ;  and  if  there 
should  be  no  appearance,  that  the  court  would 
proceed  to  hear  the  cause  on  the  part  of  the 
complainants,  and  to  decree  on  the  matter  of 
the  bill.  On  the  first  day  of  the  term,  a  de- 
murrer to  the  complainants'  bill  was  filed,  which 
was  signed  "Green  C.  Bronson.  aliorney-general 
of  New  York."  No  other  appearance  was  en- 
tered on  the  part  of  the  defendants.  By  the 
court:— The  demurrer  filed  in  the  case  by  the 
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attorney-general  of  New  York,  he  being  a  prac- 
titioner in  this  court,  is  considiTed  as  an  appear- 
ance for  ihe  state.  If  the  attorney-r.Mieral  did 
not  so  mean  it,  it  is  not  a  pajx^r  which  can  be 
considered  as  in  the  cause,  or  be  placed  on  the 
files  of  tjie  court.  The  demurrer  being  admitted 
as  containing  an  appearance  by  the  state  of  New 
York,  it  amounts  to  a  compliance  with  the  order 
of  the  court.     Ibid. 

445.  It  is  an  established  rule  on  demurrer, 
that  although  the  pleading  demurred  to  may  be 
defective,  the  court  will  give  judgment  ag-aiust 
the  party  wiiose  pleading  was  first  ilefective  in 
point  of  substance.  Spris^g  v.  Tkc  Bank  of  JSIounl 
Pleasant.  10  Peters,  2577 

440.  A  court  of  equity  may  allow  an  amend- 
ment of  a  bill  after  decitliiig  against  the  bill,  and 
allowing  a  demurrer  on  argument.  Hunt  v.  Rotis- 
manier,  2  ^lason's  C.  C  K.  342. 

447.  A  judgment  had  been  recovered  by  the 
United  States  for  a  penalty  which  was  afterwards 
remitted.  The  marshal,  to  whom  an  execution 
was  issued,  had  made  a  levy;  but  on  being 
served  with  the  warrant  of  remission,  redeli- 
vered the  goods  to  the  debtors.  An  action  was 
thereupon  brought  against  him  by  the  United 
States  for  the  moiety  of  the  penalty  allowed  to 
theofRcers:  but  the  declaration  alleged  no  in- 
terest in  them,  but  in  the  United  States  only. 
The  defendant  pleaded  the  remission.  The 
plaintiffs  replied  the  interest  of  the  officers. 
On  special  demurrer,  held  to  be  a  departure. 
United  States  v.  Morris,  Paine's  C.  C.  R.  209. 

448.  The  act  of  Virginia,  passed  in  1792, 
authorizes  a  defendant  to  plead  and  demur  in 
the  same  case.  Fou-le  v.  The  Common  Council 
of  Alexandria,  3  Peters,  409. 

449.  Action  by  the  postmaster-general  against 
a  dj;'puty  postmaster,  and  his  sureties  on  the 
bond  executed  by  them.  The  sureties  pleaded 
that  plaintiff  did  not,  as  he  was  bound  by  law 
to  do,  call  upon  his  deputies  to  settle  his  ac- 
counts, or  cause  suits  to  be  brought  against  him 
for  not  so  doing,  nor  did  he  give  notice  to  the 
sureties  of  the  defaults,  but  fraudulently,  and  in 
violation  of  his  duty  to  the  United  States  and  to 
the  sureties,  neglected  to  bring  such  actions,  and 
to  give  notice.  The  plaintiff  demurred  gene- 
rally. Held,  that  the  demurrer  having  admitted 
the  fraud  slated  in  the  plea,  the  plaintiff  cannot 
recover.  Postmaster-General  v.  Ustic,  Potts  ^  Al- 
len, 4  Wash.  C.  C.  R.  347. 

450.  A  plea  which  professes  to  be  in  bar  of 
the  whole  demand,  and  yet  is  so  only  to  a  part, 
is  bad  on  special  demurrer.  Postmaster-General 
V.  Reeder,  4  Wash.  C.  C.  R.  678. 

451.  it  the  defendant  plead  in  bar  a  matter 
which  is  no  defence  at  all,  and  it  is  found  for 
him,  still  he  cannot  have  judgment ;  but  the 
court  will  give  judgment  for  the  plaintiff,  non 
obstante  vendictum,  provided  the  defect  in  the 
plea  is  not  in  the  form,  but  in  the  matter  of  it. 
If  it  be  in  the  form,  and  can  be  made  better  by 
any  pleadings,  a  repleader  will  be  awarded.  The 
rule  is  the  same,  if  the  facts  stated  in  a  demurrer 
to  evidence  maintain  such  a  plea.     Ibid. 

452.  A  demurrer  in  a  case  proceeded  on  under 
the  civil  law,  does  not  prevent  the  party  who 


demurred  contesting  the  facts  confessed  in  the 
ilemurrer,  and  compelling  the  opposite  party  to 
prove  them.  Crnuford  v.  The  U'ltliam  Pcnn,  3 
Wash.  C.  C.  R.  484. 

453.  Nothing  is  more  calculated  to  lead  to 
error,  than  an  indiscriminate  application  of  the 
rules  which  prevail  in  courts  of  connnon  law,  to 
courts  which  proceed  according  to  the  forms  of 
the  civil  law.  A  demurrer,  for  instance,  is  in 
chief,  and  is  a  perpetual  bar,  if  judgment  be 
against  the  party  demurring;  but  if  a  defendant 
in  chancery  demur,  and  it  is  overruled,  he  may 
afterwards  insist  upon  the  same  thing  by  his 
answer.     Ibid.  490. 

454.  It  is  matter  of  discretion  with  a  court, 
whether  it  will  compel  a  party  to  join  in  de- 
murrer to  evidence.  Young  et  al.  v.  Black,  7 
Cranch,  565;  2  Cond.  Pvep.  607. 

455.  A  demurrer  to  evidence  ought  not  to  be 
allowed,  where  the  party  demurring  refuses  to 
admit  the  facts  which  the  other  side  attempts  to 
prove;  nor  where  he  offers  contradictory  evi- 
dence, or  attempts  to  establish  inconsistent  pro- 
positions.    Ibid. 

456.  If  the  declaration  does  not  set  forth  a 
proper  case,  and  in  a  correct  form,  the  defendant 
may  avail  himself  of  these  defects  on  demurrer. 
Bos  et  al.  v.  Steele,  Peters'  C.  C.  R.  406. 

457.  A  plea  which  states  matters  which  oc- 
curred subsequent  to  the  institution  of  the  suit, 
is  bad  on  demurrer.  Lockington  v.  Smith,  Peters' 
C.  C.  R.  466. 

458.  Where  objections,  merely  formal,  are 
stated  as  causes  of  demurrer,  a  party  is  entitled 
to  the  benefit  of  e.xceplions,  if  they  are  well 
founded.     Ibid. 

459.  Where  the  defendant  demurs  to  the  bill 
for  faults  and  informalities,  the  complainant  is 
not  entitled  to  have  it  dismissed,  but  must  set  it 
down  for  argument.  Hurst  v.  Hurst,  1  Wash. 
C.  C.  R.  56. 

460.  If  the  plaintiff  in  an  action  on  a  patent, 
omit  to  state  that  a  patent  did  issue,  and  the.«3  is 
a  general  demurrer,  it  is  fatal.  Executors  of 
Fulton  v.  Myers,  Circuit  Court  of  the  United 
States. 

461.  It  was  a  well  established  rule  of  chan- 
cery, before  the  American  revolution,  to  sustain 
a  bill  for  tliscovery,  where  they  could  not  give 
the  relief  prayed  for.  If  the  plaintiff  was  en- 
tilled  to  a  discovery  and  not  to  relief,  the  de- 
fendant must  answer  the  former,  and  might  de- 
mur to  the  latter;  but  a  general  demurrer  was 
uniformly  overruled,  if  the  plaintifi' was  entitled 
to  an  answer  to  either.  Baker  v.  Biddle,  Bald- 
win's C.  C.  R.  409. 

462.  The  assignment  of  breaches  in  an  action 
on  an  embargo  bond,  is  a  part,  and  a  very  im- 
portant part  of  the  declaration  ;  and  upon  de- 
murrer to  the  declaration,  the  plaintifPs  attorney 
will  not  be  permitted  to  strike  out  the  assignment 
of  breaches,  on  the  ground  that  the  declaiation 
is  good  without  it;  such  a  course  would  not  be 
tolerated  in  any  court.  Dixon  v.  The  United 
States,  1  Brockenb.  C.  C.  R.  177. 

463.  A  demurrer  is  in  the  natiue  of  a  plea  to 
the  action,  and  will  be  considered  as  a  plea  in 
abatement.     The  court  will  disregard  these  spe- 
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cial  causes,  and  considering  the  demurrer  inde- 
pendently of  them,  will  decide  upon  it,  as  if  they 
had  not  been  inserted  in  it.  Cutler  and  Stacey  v. 
Ellis  and  Allen.  2  Brockenb.  C.  C.  R.  14. 

464.  An  action  was  brought  in  the  circuit 
court  of  Mississippi,  against  the  Commercial  and 
Railroad  Bank  of  Vicksburg,  Mississippi,  by  par- 
ties who  were  citizens  of  Louisiana.  The  de- 
fendants pleaded  in  abatement,  by  attorney,  that 
they  are  an  aggregate  corporation,  and  that  two 
of  the  stockholders  resided  in  the  state  of  Mis- 
sissippi. The  affidavit  to  the  plea  was  sworn  to 
by  the  cashier  of  the  bank,  before  the  "deputy- 
clerk."  It  was  not  entitled  as  of  any  term  of 
the  court.  The  plaintifT  demurred  to  the  plea. 
Held,  that  the  appearance  of  the  defendants  in 
the  circuit  court,  by  attorney,  was  proper;  and 
that  if  any  exceptions  existed  to  this  form  of  the 
plea,  they  should  have  been  urged  to  the  receiv- 
ing of  it  when  it  was  offered,  and  are  not  cause 
of  demurrer.  Held,  that  the  circuit  court  of 
Mississippi  had  no  jurisdiction  in  the  case.  The 
Commercial  and  Railroad  Bank  of  Vicksburg  v. 
Slocomb  and  others,  14  Peters,  60. 

465.  On  a  demurrer  being  filed,  the  rule  is, 
that  the  party  who  has  committed  the  first  fault 
shall  have  judgment  against  him.  Gorman  et  al. 
V.  Lenoxes  Ex'rs,  15  Peters,  1 15. 

466.  The  office  of  a  demurrer  to  a  bill  in 
equity,  is  to  bring  before  the  court  the  right  to 
maintain  a  bill,  admitting  all  its  allegations  to  be 
true,  and  the  court  will  not,  therefore,  examine 
aliunde  what  facts  might  or  might  not  defeat  it; 
for  this  is  the  office  of  an  answer  or  plea.  Ocean 
Ins.  Co.  V.  Fields,  2  Story's  C.  C.  R.  59. 

467.  A  plea  that  the  bill  of  exchange  on  w'hich 
the  action  was  founded  was  not  drawn  and  ac- 
cepted at  the  place  alleged,  bad  on  demurrer. 
Jones  V.  Hcaton,  1  M'Lean's  C.  C.  R.  317. 

13.  Issiie. 

468.  Action  of  covenant  on  a  charterparty,  by 
which  the  owners  of  the  brig  James  Monroe  let 
and  hired  her  to  the  plaintiff  in  error  for  a  cer- 
tain time  ;  the  money  payable  for  the  hire  of  the 
vessel  to  be  paid  at  certain  periods,  and  under 
circumstances  stated  in  the  charterparty.  After 
some  time,  and  after  the  vessel  had  earned  a 
sum  of  money,  while  in  the  employment  of  the 
charterer,  she  was  lost  by  the  perils  of  the  sea. 
The  declaration  set  out  the  covenants  and  averred 
performance  on  the  part  of  the  plaintiffs,  and 
that  the  sum  of  two  thousand  seven  hundred 
and  thirty-four  dollars  seventeen  cents  was  due 
and  unpaid  upon  the  charterparty.  The  defend- 
ant pleaded  that  he  had  paid  to  the  plaintiffs  all 
and  every  such  sums  of  money  as  were  become 
due  and  payable  from  him,  according  to  the  true 
intent  and  meaning  of  the  articles  of  agreement. 
On  the  trial  of  the  issue  upon  this  plea,  the 
court,  at  the  request  of  the  plaintiffs,  instructed 
the  jury  that  the  plea  did  not  impose  any  obli- 
gation on  the  plaintiffs  to  prove  any  averment  in 
the  declaration  :  but  the  whole  onus  proband!, 
under  tiie  plea,  was  upon  the  defendant,  to  prove 
the  payment  stated  in  the  same,  as  the  plea 
admitted  the  demand  as  stated  in  the  declara- 
tion.    Held,  that   there  was  no  issue  properly 


joined.  The  breach  assigned  in  the  declaration 
is  special,  the  non-payment  of  a  certain  sum  of 
money  for  particular  and  specified  services  al- 
leged to  have  been  rendered.  The  plea  alleges 
generally,  that  the  defendant  had  paid  all  that 
was  ever  due  and  payable,  according  to  the  tenor 
of  the  agreement,  and  not  all  of  The  specified 
sum.  This  does  not  meet  the  allegations  in  the 
declaration,  or  amount  to  an  admission  that  the 
vessel  had  earned  the  sum  demanded  :  and  there 
was  error  in  the  court  in  instructing  the  jury  that 
the  plaintiffs  were  not  bound  to  prove  the  alle- 
gations in  the  declaration.  Simonton  v.  Winter 
etal.,  5  Peters,  141. 

469.  The  general  rule  of  pleading  is,  that 
when  an  issue  is  properly  joined,  he  who  asserts 
the  affirmative  must  prove  it;  and  if  the  defend- 
ant, by  his  plea,  confesses  and  avoids  the  count, 
he  admits  the  facts  stated  in  the  count.     Ibid. 

470.  An  issue  is  a  single,  certain,  and  mate- 
rial point,  arising  out  of  the  allegations  or  plead- 
ings of  the  parties,  and  generally  should  be  made 
up  by  an  affirmative  or  negative.     Ibid. 

471.  L.,  as  executor  to  W..  instituted  an  action 
of  assumpsit  on  the  8th  of  April,  1826.  The  de- 
claration stated  L.  to  be  executor  of  VV.,  and 
claiming  as  executor  for  money  paid  by  him  as 
such.  The  defendant  pleaded  non-assumpsit, 
and  a  verdict  and  judgment  were  given  for  the 
plaintiff.  After  the  institution  of  the  suit,  and 
before  the  trial,  the  letters  testamentary  of  L. 
were  revoked  by  the  orphans'  court  of  the  county 
of  Alexandria,  he  having,  after  being  required, 
failed  to  give  bond,  with  counter  security,  as 
directed  by  the  court.  The  issue  tried  by  the 
jury  was  on  the  plea  of  non-assumpsit.  As  the 
plaintiff  was  incontestably  executor  when  the 
suit  was  brought,  and  when  issue  was  joined, 
and  could  then  rightfully  maintain  the  action, 
and  the  revocation  of  the  letters  testamentary 
was  not  brought  before  the  court  by  a  plea  since 
the  last  continuance,  as  it  might  have  been,  the 
defendant  must  be  considered  as  waiving  this 
defence,  and  resting  his  cause  on  the  general 
issue.     Yeaton  v.  Linn,  5  Peters,  224. 

472.  Where  the  issue  in  the  district  court  is 
nul  tiel  record,  and  the  court  below  adjudge  that 
the  plaintiff  has  not  produced  the  record,  there 
can  be  no  reversal  of  that  judgment,  unless  the 
record,  if  any  is  produced,  is  contained  in  the 
record  brought  up  on  the  writ  of  error  to  the  cir- 
cuit court.  United  States  v.  Cook,  2  Mason's  C. 
C.  R.  22. 

473.  The  issue  of  nul  tiel  record  is  an  issue  of 
fact,  and  as  such  no  writ  of  error  lies  from  the 
district  court  on  that  fact  to  the  circuit  court 
under  the  judiciary  act  of  24th  September, 
1789,  ch.  20,  sec.  22.     Ibid. 

474.  If  there  be  a  negative  and  affirmative 
plea,  the  plaintiff's  counsel  must  begin  and  con- 
clude on  the  neg-ative  issue ;  and  the  counsel  for 
the  defendant, "in  the  affirmative:  but  both 
must,  in  the  argument,  confine  themselves  strictly 
to  the  issue  they  are  discussing.  Vuyten  v.  Bre- 
nell,  1  Wash.  C.  C.  R.  467. 

475.  Action  by  the  assignee  of  a  bad  bond — 
plea  comperuit  ad  diem,  as  appears  by  the 
record,— replication,  nul  tiel  record.    This  forms 

3c 


418 


PLEDGE. 


Pleilge. 


an  Issue  to  the  court. 
heivicr,  4  ^V;lsh.  C.  C. 


Bohyshall  et  cd.  v.  Oppcn- 
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PLEDGE. 

1.  A  master  of  a  ship  loaded  on  freight,  and 
having  no  consignment  of  the  cargo,  has  no 
right  to  plinigo  or  soil  any  part  of  the  cargo  at  an 
intcruiediate  port,  short  ot  tho  port  of  tli-slina- 
tioii,  except  for  necessary  repairs  and  expenses 
to  enable  him  to  perform  the  voyage.  If  he 
break  up  the  voyage  at  an  intermediate  port,  he 
has  no  authority  to  sell  any  part  of  the  cargo  to  pay 
for  advances  to  him  to  repair  the  ship  for  a  new 
voyage,  or  to  pay  seamen's  wages.  Jf'all  v.  Pot- 
ter, 2'jMason's  C.  C.  U.  77. 

2.  A  by  his  will,  left  B,  a  minor,  twenty  thou- 
sand dollars,  to  be  invested  by  his  executors  in 
an  institution  for  savings,  to  be  paid  on  her  mar- 
riage or  arrival  at  age  ;  and  in  the  mean  time 
the  interest  thereon  to  be  paid  to  his  wife  for 
the  maintenance  of  B ;  and  he  ordered  all  the 
public  stock  to  remain  in  his  name  in  the  loan 
office  at  P.,  to  be  bound  to  pay  the  twenty  thou- 
sand dollars,  adding  that  his  reason  for  so  doing 
was  to  make  good  any  deficiency  or  depreciation 
that  might  take  place  in  the  savings  bank.  Held, 
that  the  whole  public  stock,  amounting  to  up- 
wards of  fifty  thousand  dollars,  was  pledged  as 
security  for  the  principal  legacy,  but  not  for  the 
accruing  interest.  Vernon  v.  D^lVolf,  4  Mason's 
C.  C.  R.  123. 

3.  Property  pledged,  and  in  which  the  party 
has  a  lien,  is  not  liable  to  be  attached  by  a  trus- 
tee process.  Picquct  v.  Swan,  4  Mason's  C.  C.  R. 
443. 

4.  Louisiana. — L.  conveyed,  in  1822,  in  fee 
simple,  to  F.  and  S.  certain  real  estates  in  New 
Orleans,  by  deed,  for  a  sum  of  money  paid  to 
him  ;  and  took  from  them  a  counter-letter,  signed 
by  them,  by  which  it  was  agreed,  that  on  the 
payment  of  a  sum  stated  in  it,  on  a  day  stated, 
the  property  should  be  reconveyed  by  them  to 
L.,  and  if  not  so  paid,  the  property  should  be 
sold  by  an  auctioneer;  and  after  repaying  out  of 
the  proceeds  the  sum  mentioned  in  the  counter- 
letter,  the  balance  should  be  paid  to  L.  The 
balance  was  not  paid  at  the  time  appointed,  and 
a  further  lime  was  given  for  its  payment,  with 
additional  interest  and  charges;  and  if  not  paid 
at  the  expiration  of  the  time,  it  should  be  sold 
by  an  auctioneer.     An  agreement  was  at  the 


ana,  in  1832,  decreed  that  the  rents  and  profits 

of  tho  estate  should  be  accounted  for  by  S., 
who  had  become  the  sole  owner  of  the  property 
by  purchase  of  F.'s  moiety,  and  that  the  pro- 
perty shouKl  be  sold  by  an  auctioneer;  unless 
the  balance  due  S.,  after  charging  the  sum  due 
at  the  time  last  agreed  upon  for  the  payment  of 
the  money,  and  legal  interest,  with  all  the  ex- 
penses of  the  estate,  deducting  the  rents  and 
profits,  should  be  paid  to  S. ;  and  on  paying  the 
balance  duo  S.,  the  residue  should  be  paid  lo 
the  legal  representative  of  L.  Livingston  v. 
Slory,  H  Peter.s,  351. 

5.  Under  the  law  of  Louisiana  there  are  two 
kinds  of  pledges;  the  pawn,  and  the  antichresis. 
A  thing  is  said  to  be  pawned,  when  a  movable 
is  given  as  a  security:  the  antichresis  is  when 
the  security  given  consists  in  immovables.    Ibid. 

6.  The  antichresis  must  be  reduced  to  writing. 
The  creditor  acquires  by  this  contract  the  right 
of  reaping  the  fruits  or  other  rewards  of  the  im- 
movables given  to  him  in  pledge;  on  condition 
of  deducting,  annually,  their  proceeds  from  the 
interest,  if  any  be  due  to  him,  and  afterwards 
from  the  principal  of  his  debt.  The  creditor  is 
bound,  unless  the  contrary  is  agreed  on,  to  pay 
the  taxes,  as  well  as  the  annual  charges  of  the 
property  given  to  him  in  pledge.  He  is  likewise 
bound  under  the  penalty  of  damages,  to  pro- 
vide for  the  keeping  and  necessary  repairs  of  the 
pledged  estate ;  and  may  lay  out,  from  the 
revenues  of  the  estates,  sufficient  for  such  ex- 
penses.    Ibid. 

7.  The  creditor  does  not  become  proprietor  of 
the  pledged  immovables,  by  the  failure  of  pay- 
ment at  the  stated  time;  any  clause  to  the  con- 
trary is  null:  and  in  that  case,  it  is  only  lawful 
for  him  to  sue  his  debtor  before  the  court,  in 
order  to  obtain  a  sentence  against  him,  and  to 
cause  the  objects  which  have  been  put  into  his 
hands  to  be  seized  and  sold.     Ibid. 

8.  The  debtor  cannot,  before  the  full  pay- 
ment of  nis  debt,  claim  the  enjoyment  of  the 
immovables  which  he  has  given  in  pledge;  but 
the  creditor,  who  wishes  to  free  himself  from  the 
obligations  under  the  antichresis,  may  always, 
unless  he  has  renounced  this  right,  compel  the 
debtor  to  retake  the  enjoyment  of  his  immova- 
bles.    Ibid. 

9.  The  doctrine  of  prescription,  under  the 
civil  law,  does  not  apply  to  a  case  of  pledge  ;  and 
if  it  does,  the  time  before  the  institution  of  this 
suit  had  not  elapsed  in  which,  by  the  law  of 
Louisiana,  a  person  may  sue  for  immovable 
property.     Ibid. 

10.  By  the   contract  of  antichresis,  the  pos- 


same  time  made  by  L.  that  the  counter-letter  ^  _^.    ^._ 

should  be  delivered  up  toF.  and  S.  and  cancelled,  j  session  of  the  property  is  transferred  to  the  per 
Ti       .        ,  „^t  1  I    ..  1    ggj^  advancing  the  money.     In  case  of  failure  te 


The  money  not  being  paid,  it  was  again  agreed 
between  the  parties,  that  if,  on  a  subsequent 
day  fixed  upon,  it  should  not,  with  an  additional 
amount  for  interest,  &c.,  be  paid,  the  property 
should  belong  absolutely  to  F.  and  S.  The 
The  money  was  not  paid,  and  F.  and  S.  after- 
wards heKl  the  property  as  their  own.  The  su- 
preme court  held  this  transaction  to  be  anti- 
chresis, according  to  the  civil  code  of  Louisiana  : 
and  on  a  bill  filed  in  the  district  court  of  the 
United  Slates  for  the  eastern  district  of  Louisi- 


pay,  the  property  is  to  be  sold  by  judicial 
process;  and  the  sum  which  it  may  bring,  ever 
the  amount  for  which  it  was  pledged,  is  to  be 
paid  to  the  owner  of  the  property.     Ibid. 

11.  During  the  reign  of  Charles  IV.  of  Spain, 
Hope  and  Company,  of  Amsterdam,  negotiated 
a  loan,  for,  and  on  his  account,  for  repayment  of 
which  the  revenues  of  Spain  were  pledged. 
Duties,  which  were  payable  to  the  king  of 
Spain,  on  the  export  of  merchandize  to  theSpa- 
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nish  possessions  in  America,  came,  legally,  into 
the  hands  of  Hope  and  Company,  and  were  by 
them  applied  to  the  liquidation  of  the  loan. 
Held,  that  those  duties  were  a  part  of  the  reve- 
nues of  the  crown  of  Spain,  pledged  for  the  re- 
payment of  the  loan  :  and  such  an  appropriatioH. 
by  Hope  and  Company,  was  proper.  King  of 
Spain  V.  Oliver,  Peters'  C.  C.  R.  276. 

BoTTOMR'^,  Vol.  I.,  page  259. 

Mortgage,  Vol.  II.,  page  288. 


POLICE  POWER  OF  THE  STATES. 

1.  The  police  power  of  the  states  extends  over 
all  subjects  within  the  territorial  limits  of  the 
states,  and  has  never  been  conceded  to  the  Uni- 
ted States.  It  is  wholly  distinguishable  from 
the  right  and  duty  secured  by  the  provision  of 
the  constitution  relating  to  fugitive  slaves  ;  which 
is  e.xciusively  derived  from  the  constitution,  and 
obtains  its  whole  efficiency  therefrom.  Prigg 
V.  The  Commonwealth  of  Pennsylvania,  16  Pe- 
ters, 539. 

2.  The  states,  in  virtue  of  their  general  police 
power,  possess  full  jurisdiction  to  arrest  and  re- 
strain runaway  slaves,  and  to  remove  them  from 
their  borders,  and  otherwise  to  secure  themselves 
against  their  depredations  and  evil  example,  as 
they  certainly  may  do  in  cases  of  idlers,  vaga- 
bonds, and  paupers.  The  rights  of  the  owners 
of  fugitive  slaves  are  in  no  just  sense  interfered 
with  or  regulated  by  such  a  course  ;  and  in  many 
cases  they  may  be  promoted  by  the  exercise  of 
the  police  power.  Such  regulations  can  never 
be  permitted  to  interfere  wi-th  or  obstruct  the 
just  rights  of  the  owner  to  reclaim  his  slave,  de- 
rived from  the  constitution  of  the  United  States, 
or  with  the  remedies  pre.scribed  by  congress  to 
aid  and  enforce  the  same.     Ibid. 


POLICY  OF  INSURANCE. 

1.  If  there  be  any  commercial  contract  which 
more  than  any  other  requires  the  application  of 
sound  common  sense  and  practical  reasoning  in 
the  exposition  of  it,  and  in  the  uniformity  of  the 
application  of  rules  to  it,  it  is  certainly  a  policy 
of  insurance.  Peters  v.  The  Warren  Insurance 
Co.,  14  Peters,  99. 

2.  Where  fire  is  one  of  the  enumerated  risks 
in  a  policy  on  a  steamboat,  &c.,  a  loss  by  fire 
will  charge  the  underwriters,  though  occasioned 
by  the  negligence  of  the  officers  or  crew.  Wm. 
Waters  v.  The  Merchants'  Louisville  Insurance 
Co.,  1  M-Lean's  C.  C.  R.  275. 

ii.  If  the  negligence  be  so  gross  as  to  author- 
ize the  presumption  of  fraud,  which  would  con- 
stitute barratry,  the  underwriters  are  not  liable, 
unless  the  policy  expressly  insures  against  bar- 
ratry.    Ibid. 

4.  A  policy  against  fire  on  land  will,  in  the 
event  of  loss,  hold  the  underwriters  liable,  though 
the  fire  was  the  result  of  negligence  by  the  ser- 
vants and  others.     Ibid. 


5.  And  the  same  rule  of  construction  should 
be  applied  to  marine  policies.     Ibid. 

6.  The  rule  of  construction  is  of  general  in- 
terest, as  it  refers  as  well  to  our  foreign  as  our 
internal  commerce;  and  it  should  be  uniform. 
Ibid. 


POSSESSION  OF  LAND. 

1.  In  cases  where  portions  of  the  same  land 
are  claimed  under  diflferent  titles,  and  each  of 
the  parties  claim  seisin  and  possession  of  the 
whole  to  the  extent  of  the  title,  in  virtue  of  an 
actual  seisin  of  a  part,  the  law  adjudges  the 
seisin  of  the  unoccupied  part  to  the  party  having 
the  better  title;  and  the  disseisin  of  the  other 
party,  under  the  inferior  title,  does  not  extend 
beyond  the  limits  of  his  actual  occupancy,  and 
his  case  is  the  same  as  if  he  had  made  an  entry 
on  the  land  without  title.  Barr  v.  Gratz,  4 
Wheat.  213;  4  Cond.  Rep.  426. 

2.  Where  the  defendant  in  ejectment  has  been 
in  possession  of  the  land  under  title  in  himself, 
and  those  for  whom  he  claims  during  the  period 
of  limitation,  such  possession  is  a  conclusive 
legal  bar  against  the  action  by  an  adverse  claim- 
ant, unless  such  claimant  brings  himself  by  posi- 
tive proof  within  some  of  the  disabilities  pro- 
vided for  by  the  statute.  In  the  absence  of  such 
proof,  the  title  shown  by  the  party  in  possession 
is  so  complete  as  to  prove,  in  an  action  of  cove- 
nant against  incumbrances,  that  a  recovery  ob- 
tained by  the  adverse  claimant  was  not  by  a 
paramount  legal  title.  Alexander  v.  Pendleton, 
8  Cianch,  462  ;  3  Cond.  Rep.  216. 

3.  The  construction  of  the  statute  of  limita- 
tions of  the  21  Jac.  1.  ch.  16,  and  of  all  other 
acts  of  limitations  copied  from  it,  is  well  settled, 
that  the  whole  possession  must  be  taken  toge- 
ther:  when  the  statute  once  begins  to  run,  it 
continues  to  run,  notwithstanding  any  interven- 
ing legal  disability  of  any  person  to  whom  the 
title  may  pass.  Walden  v.  The  Heirs  of  Gratz, 
1  Wheat.  292;  3  Cond.  Rep.  570. 

4.  Possession  of  land  by  a  party,  claiming  it 
as  his  own  in  fee,  is  prima  facie  evidence  of  his 
ownership  and  seisin  of  the  inheritance.  But 
possession  alone,  unexplained  by  collateral  cir- 
cumstances, which  show  quality  and  extent  of 
the  interest  claimed,  evidences  no  more  than  the 
mere  fact  of  present  occupation  by  right.  But 
if  the  party  be  in  under  title,  and  by  mistake  of 
law  supposes  himself  possessed  of  a  less  estate 
than  really  belongs  to  him,  the  law  will  remit 
him  to  his  full  risht  and  title.  Ricard  v.  Wil- 
liams, 7  Wheat.  59^;  5  Cond.  Rep.  237. 

5.  And  it  must  also  appear  that  the  party 
found  in  possession,  entered  without  right;  for 
if  his  entry  were  congeable,  or  his  possession 
lawful,  his  entry  and  possession  will  be  consi- 
dered as  limiteil  by  his  right.     Ibid. 

6.  In  ejectment,  possession  accompanied  with 
a  claim  of  ownership  in  fee,  is  prima  facie  evi- 
dence of  such  an  estate.  In  such  a  case,  it  is 
not  the  possession  alone,  but  that  it  is  accompa- 
nied with  the  claim  of  the  fee,  which  gives  this 
effect,  by  construction  of  law,  to  the  acts  of  me 
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party.  But  such  efloct  is  limited  to  the  claim 
actually  ni;nie;  aiul  a  claim  of  a  dilleroiU  kiiul 
canuoi  attei  wards  be  set  up  for  the  purpose  of 
aidinjj  the  first.  Jackson  v.  Foiter,  Paiiie's  C.  C. 
R. 457. 

7.  A  owns  au  upper  mill,  and  B  a  lower  mill, 
on  the  siime  stream,  with  a  dam  of  a  height 
which  obstructs  the  free  use  of  the  upper  mill. 
B  lowers  his  ilam  two  feet,  and  allows  it  to  re- 
main in  that  state  thirty-eight  years,  and  iluring 
that  perioil  the  upper  mill  is  free  of  obstruction. 
B  then  sells  the  lower  mill  to  A,  who  afterwanls 
sells  the  lower  mill  to  C.  Jlild.  that  by  the 
lapse  of  time  and  unity  of  possession,  the  right 
of  raising  tlie  tiam  of  the  lower  mill  two  feet 
was  gone,  and  that  the  upper  mill  had  acquired 
a  right  to  use  the  water  without  back-flowing. 
Unity  of  possession  does  not  extinguish  the 
right  to  use  a  water-course  appurtenant  to  a 
mill.  Hazard  v.  Robinson,  3  Mason's  C.  C.  R. 
272. 

8.  Twenty  years'  possession  of  an  easement 
or  use  of  a  water-course,  is  a  conclusive  pre- 
sumption of  right,  if  unexplained.  Tyler  v. 
Wilkiyison,  4  Mason's  C.  C.  R.  127. 

9.  One  heir,  notwithstanding  his  entry  as  heir, 
may  afterwards,  by  disseisin  of  his  co-heirs,  ac- 
quire an  exclusive  possession,  upon  which  the 
statute  will  run  both  against  his  co-heirs  and 
against  creditors.  Ricard  v.  Wtlliams,  7  Wheat. 
59;  5  Cond.  Rep.  237. 

10.  Adverse  possession  must  continue,  in  point 
of  locality,  during  the  twenty-one  years.  A 
possession  of  part  of  a  tract  of  land,  short  of 
twenty-one  year.s,  cannot  be  joined  to  a  posses- 
sion of  another  part,  so  as  to  make  up  the  pe- 
riod. The  possession  of  different  intruders,  in 
succession,  upon  the  same  part  of  the  tract,  can- 
not be  added  together  by  the  last  intruder,  so  as 
to  make  up  twenty-one  years  of  adverse  posses- 
sion, against  the  real  owner.  Lessee  of  Potts  v. 
Gilbert,  3  Wash.  C.  C.  R.  475. 

11.  The  possession  of  the  disseisor,  to  bar  the 
plaintiff,  can  never  extend  beyond  the  limits  of 
the  particular  spot  upon  which  he  is  seated  ;  and 
the  legal  possession  of  the  owner  continues  un- 
affected as  to  the  residue  of  the  tract,  by  such 
tortious  possession ;  and  his  legal  possession  re- 
vives, the  moment  the  intruder  quits  the  part  of 
the  tract  he  may  have  occupied.     Ibid. 

12.  An  adversary  possession  of  fifty  years, 
though  with  knowledge  of  a  better  title,  consti- 
tutes a  good  defence  against  that  title.  A  pur- 
chaser, wit'hout  notice,  has  a  right  to  join  his 
adversary  possession  to  the  ostensible  adversary 
possession  of  his  vendor,  so  as  to  give  him  the 
benefit  of  the  statute  of  limitations.  Alexander 
et  at.  V.Pendleton,  8  Cranch,  462;  3  Cond.  Rep. 
216. 

13.  One  tenant  in  common  may  oust  his  co- 
tenant,  and  hold  in  severalty;  but  a  silent  pos- 
session, accompanied  with  no  act  which  can 
amount  to  an  ouster,  or  give  notice  to  his  co- 
tenant  that  his  possession  is  adverse,  cannot  be 
construed  into  an  adverse  possession.  M-Climg 
V.  Ross,  5  Wheat.  116;  4  Cond.  Rep.  603. 

14.  Where  a  marriage  is  proved,  a  recital  in 
i  deed,  sixty  years  old,  that  the  grantor  is  heir. 


and  sells  as  such,  is  prima  facie  evidence  of  the 
fact,  if  possession  of  the  properly  has  been  uni- 
formly held  ever  since  under  that  deed.  Stokes 
V.  Daws,  4  Mason's  C.  C.  R.  265. 

15.  Where  theie  is  an  ambiguity  in  the  title 
under  which  the  plaintiff  in  ejectment  claims,  it 
ought  not  to  receive  the  broadest  construction 
against  a  party  in  actual  possession  uniler  a  legal 
title.  I'ossession  ought  not  to  be  ousted  without 
a  clear  title  in  the  plaintifT,  especially  where  it 
has  been  upheld  by  the  state  tribunals.  Pres- 
ton's Heirs  v.  liowmar,  6  Wheat.  580;  5  Cond. 
Rep.  194. 

16.  A  deed  of  bargain  and  sale  in  New  Jersey 
passes  the  possession,  without  any  actual  entry 
by  the  bargainee;  and  this  possession  the  law 
presumes  to  continue,  until  the  contrary  is 
proved.  Lessee  of  Bayard  v.  Colfax  et  al.,  4 
Wash.  C.  C.  R.  38. 

17.  The  fact  that  the  grantor  retains  posses- 
sion of  property  which  he  has  conveyed,  is  not 
an  evidence  of  fraud,  where  the  conveyance, 
from  its  terms,  is  to  leave  the  possession  in  the 
vendor.  United  Slates  v.  Hooe  et  al.,  3  Cranch, 
73;   1  Cond.  Rep.  458. 

18.  Want  of  po.ssession  of  real  estate  is  not.  as 
it  is  of  personal  estate,  a  presumption  of  fraud. 
Pettiplace  v.Saijles,  4  Mason's  C.  C.  R.  312. 

19.  A  mere  intruder  on  land  is  limited  to  his 
actual  possession,  and  the  rights  of  a  riparian 
proprietor  do  not  attach  to  him.  Watkins  v. 
Holman,  16  Peters,  25. 

20.  The  possession  of  one  co-tenant  is  not, 
ordinarily,  to  be  treated  as  adver.se  fo  that  of 
other  co-tenants.  Dexter  v.  Arnold,  3  Sumner's 
C.  C.  R.  152. 

21.  A  possession  to  operate  as  a  bar  must  be 
adverse.  Lessee  of  Miller  v.  Lindsey  et  al..  1 
M'Lean'sC.  C.  R.'33. 

22.  Possession  under  a  deed  extends  to  the 
whole  tract,  if  there  be  no  adverse  possession. 
Ellicott  ^-  Meredith  v.  Pearl,  1  M'Lean's  C.  C.  R. 
214. 

23.  A  tenant  put  into  the  possession  by  the 
grantee  without  definite  boundaries,  will  be  held 
to  be  in  possession  to  the  extent  of  the  tract. 
Ibid. 

24.  Possession  without  claim  of  title  is  limited 
to  the  actual  occupancy.     Ibid. 

25.  Possession  of  land  may  be  held  by  other 
means  than  actual  occupancy,  or  by  a  fence. 
Ibid. 

26.  To  constitute  pos.session  there  must  be 
such  an  occupancy  by  exercising  acts  of  owner- 
ship over  the  land,  enjoying  the  profits,  &c.,  as 
to  give  notice  to  the  public  and  all  concerned  of 
the  claim.  Lessee  of  Ewingv.  Burnet,  1  M'Lean's 
C.  C.  R.  265. 

27.  Paying  taxes,  suing  trespassers,  &c.,  not 
sufficient  to  constitute  an  adverse  possession. 
Ibid. 

28.  An  adverse  possession  held  by  a  tenant  in 
common,  to  the  exclusion  of  his  co-tenants,  bars 
under  the  statute.  Scott  v.  Evans,  1  M'Lean's 
C.  C.  R.  486. 

29.  By  the  common  law,  land  could  not  be 
conveyed  that  was  possessed  adversely.  Bovj- 
man  et  al.  v.  Wathen,  2  M'Lean's  C.  C.  R.  376. 


POSSESSION  OF  CHATTELS. 
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POSSESSION  OF  CHATTELS. 

1.  Where  A  made  an  assignment  of  a  vessel 
at  sea,  in  trust  to  B,  to  indemnify  B  for  endorse- 
ments, and  also  to  pay  the  demands  of  certain 
other  creditors  named  in  the  conveyance  :  Held, 
that  the  taking  possession  of  the  vessel  by  B,  in 
a  reasonable  time  and  manner,  after  her  return, 
would  be  a  sufficient  delivery  and  possession  to 
support  the  assignment,  although  the  creditors 
of  A  should  attach  the  vessel  before  such  pos- 
session was  obtained.  Wheeler  v.  Sumner,  4 
Mason's  C.  C.  R.  183. 

2.  Where  property  abroad  is  transferred  either 
as  a  security  or  absolutely,  it  is  sufficient  to  con- 
vey a  good  title  to  the  purchaser  against  credit- 
ors if  the  purchaser  uses  due  diligence  upon  the 
return  voyage  to  take  possession  of  the  proceeds, 
although  thev  may  be  consigned  to  the  vendor. 
D'Wolf  V.  Harris,  4  Mason's  C.  C.  R.  515. 

3.  A  bill  of  sale  of  a  cargo  and  ship,  being  in 
port,  is,  as  against:  creditors,  good  and  valid,  if 
bona  fide  made,  although  possession  of  the  same 
is  not  taken  by  the  purchaser,  if  such  bill  of  sale 
be  merely  by  way  of  mortgage  or  security,  and 
not  absolute,  and  it  is  pursuant  to  the  agreement 
of  the  parties  that  the  mortgagor  shall  have  the 
conduct  and  management  of  the  voyage  on 
wJiich  the  ship  is  then  destined.     Ibid. 

4.  Where  goods  are  imported  in  a  ship,  after 
such  sale,  and  before  they  are  unladen,  an  in- 
spector is  put  on  board.  His  custody,  therefore, 
to  secure  the  lien  of  the  United  States  for  duties, 
is  not  a  divestment  of  the  title  and  possession  of 
the  vendee  as  against  a  wrong-doer.  Howland 
v.  Harris,  4  Mason's  C.  C.  R.  497. 

5.  Where  goods  are  sold  while  at  sea,  the 
vendee  acquires,  without  actual  possession,  a 
constructive  possession  sufficient  to  maintain 
trespass  against  a  wrong-doer.     Ihid. 

6.  An  absolute  bill  of  sale  of  chattels,  is  fraud- 
ulent as  to  creditors,  unless  possession  follows 
and  accompanies  the  deed.  Hamilton  v.  Rus- 
sell, 1  Cranch,  310;   1  Cond.  Rep.  318. 

7.  The  want  of  possession  is  not  merely  evi- 
dence of  fraud,  but  is  a  circumstance  which, 
per  se,  makes  the  transaction  fraudulent  in  law. 
Ihid. 

8.  The  fact,  that  the  grantor  retains  possession 
of  property  which  he  has  conveyed,  is  not  an 
evidence  of  fraud,  where  the  conveyance,  from 
its  terms,  is  to  leave  the  possession  in  the  vendor. 
United  Slates  v.  Hooe  et  al.,  3  Cranch,  73;  1  Cond. 
Rep.  458. 

9.  In  general,  the  want  of  possession  is  not 
merely  an  evidence  or  badge  of  fraud  ;  but  con- 
stitutes, in  itself,  a  fraud,  which  renders  the 
transaction,  as  to  creditors,  void.  Meeker  et  al. 
V.  Wilson,  1  Gallis.  C.  C.  R.  419. 

10.  But  the  rule,  as  to  possession,  is  not  ap- 
plicable, where  the  possession  of  the  grantor  is 
consistent  with  the  deed;  or  where  the  property 
conveyed,  is.  at  the  time  of  the  conveyance, 
abroad,  and  incapable  of  delivery.  In  the  latter 
case,  the  title  is  complete,  provided  the  grantor 
takes  possession  within  a  reasonable  time  after 
the  properly  comes  within  his  reach.  If  he  does 
not,  the  same  inference  of  leiral  fraud  arises,  as 
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if  the  property  had  been  originally  capable  of 
immediate  delivery,  and  the  possession  had  re- 
mained unchanged.     Ibid. 

11.  A  grant  or  assignment  of  chattels  is  valid, 
at  common  law,  between  the  parties,  without 
actual  delivery  of  the  chattels,  and  the  property 
passes  immediately  on  the  execution  of  the  deed. 
But  as  to  creditors,  the  title  is  not  perfect,  unless 
possession  accompanies  or  follows  the  deed. 
Want  of  possession,  is  evidence  of  fraud.     Ibid. 

12.  If,  at  the  time  of  the  transfer,  the  property 
was  out  of  the  country,  possession  must  be  taken 
within  a  reasonable  time  after  its  return,  or  the 
grant  will  be  held  fraudulent.     Ibid. 

13.  Notice  to  a  judgment  creditor,  of  an  as- 
signment of  the  property  of  his  debtor,  where 
possession  had  not  been  taken  under  the  assign- 
ment, does  not  affect  the  right  of  the  sheriff  or 
the  creditor  to  seize  the  property  in  execution, 
as  the  property  of  the  assignor.     Ibid. 

14.  Possession  ought,  upon  a  question  of  pro- 
perty, to  have  the  same  operation  in  courts  of 
admiralty  as  in  courts  of  common  law.  As  a  title, 
it  is  clear  of  all  difficulty  of  proof:  it  excludes 
the  necessity  of  a  regular  deduction  of  title  from 
the  proprietor  down  to  the  captor ;  and  it  cannot 
be  shaken  but  where  every  honest  man  will  say 
it  ought  to  Be  shaken,  where  the  right  owner  ap- 
pears and  proves  his  property.  Possession  by 
the  enemy  is  presumptive  evidence  of  property. 
In  such  case,  therefore,  the  capture  is  justified, 
and  no  action  will  lie  even  on  an  acquittal.  Mil- 
ler ct  al.  v.  The  Resolution,  2  Dall.  1. 

15.  An  interest  acquired  by  possession,  in 
time  of  a  war,  is  divested  by  the  loss  of  posses- 
sion. The  Astrea,  1  Wheat.  125;  3  Cond.  Rep. 
512. 

16.  If  a  creditor,  after  execution,  permit  the 
property  levied  upon  to  remain  in  the  possession 
of  the  defendant,  and  an  after  execution  comes, 
and  the  same  goods  are  levied  upon,  the  subse- 
quent execution  will  take  the  preference.  United 
States  V.  Conyngham,  4  Dall.  358. 

17.  Without  undertaking  to  suggest,  whether 
in  any  case  the  want  of  possession  of  the  thing 
constitutes,  per  se,  a  badge  of  fraud,  or  is  only, 
prima  facie,  a  presumption  of  fraud ;  it  is  suffi- 
cient to  say,  that  in  case  even  of  an  absolute 
sale  of  personal  property,  the  want  of  such  pos- 
session is  not  presumption  of  fraud,  if  possession 
cannot,  from  the  circumstances  of  the  property, 
be  within  the  power  of  the  parties.  Conard  v. 
The  Atlantic  Ins.  Co.,  1  Peters,  449. 

18.  In  cases  where  the  sale  is  not  absolute, 
but  conditional,  the  want  of  possession,  if  con- 
sistent with  the  stipulations  of  the  parties,  and, 
a  fortiori,  if  flowing  directly  from  them,  has 
never  been  held  to  be,  per  se,  a  badge  of  fraud. 
Ibid. 

19.  Where  a  creditor,  having  levied  on  the. 
personal  property  of  his  debtor,  instead  of  selhng 
the  property  as  soon  as  it  can  be  reasonably 
done,  allows  the  debtor  to  retain  possession  of  it 
for  an  unreasonable  length  of  time,  such  execu- 
tion is  fraudulent  as  respects  a  subsequent  one; 
and  the  property  may  be  levied  on  by,  and  sold 
under,  a  subsequent  one.  United  States  v  '^'-- 
nyngham,  Wallace's  C.  C.  R.  178. 


Co- 


422 


POSTLIMINE.— POSTMASTER-GENERAL,  &c. 


Postlimine. — Postmaster-General.     Postmaster.     Post-OHice. 


20.  Actual  possession  is  not  necessary  to  a 
transfer  of  porsoual  property  ;  nor  is  the  wantot 
it  even  an  iikliciuni  of  fraud,  where,  from  cir- 
cumstances, it  cannot  be  obtained.  Possession 
of  goods  at  sea,  by  the  master,  is  the  possession 
of  whosoever  is,  or  may  become  the  owner  of 
them.  United  States  v.  37te  Delaware  Ins.  Co. 
4  Wash.  C.  C.  R.  418. 


POSTLIMINE. 

A  territory,  conquered  by  an  enemy,  is  not 
considered  as  incorporated  into  the  territory  and 
dominions  of  that  enemy,  without  a  renunciation 
in  a  treaty  of  peace  of  the  same  ;  or  a  long  and 
permanent  possession.  Until  such  incorporahon, 
it  would  be  entitled  to  the  full  benefit  of  the  law 
of  postlimine,  by  recapture  or  repossession. 
United  States  v.  Haijward,  2  Gallis.  C.  C.  R.  502. 


POSTJIASTER-GENERAL.     POSTMASTER. 
POST-OFFICE. 

1.  When  the  issue  is  taken  upon  the  neglect 
of  the  postmaster  himself,  it  is  not  competent  to 
give  in  evidence  the  neglect  of  his  assistant. 
Dunlop  V.  Monroe^  7  Cranch,  242;  2  Cond.Rep. 
484. 

2.  When  it  is  intended  to  charge  a  postmaster 
for  the  negligence  of  his  assistants,  the  plead- 
ing«  must  be  made  up  according  to  the  case ; 
and  his  liability  then  will  only  result  from  his 
own  neglect  in  not  properly  superintending  the 
discharge  of  their  duties  in  his  office.     Ihid. 

3.  In  order  to  make  a  postmaster  liable  for 
negligence,  it  must  appear  that  the  loss  or  injury 
sustained  by  the  plaintiff  was  the  consequence 
of  his  negligence.     Ibid. 

4.  Parol  evidence  cannot  be  given,  that  one 
set  of  written  instructions  from  the  postmaster- 
general  superseded  the  other.     Ibid. 

5.  The  circuit  courts  of  the  Union  have  juris- 
diction, under  the  constitution,  and  the  acts  of 
April  30th,  1810,  ch.  262,  sec.  29,  and  of  March 
3d,  1815,  ch.  782,  sec.  4,  of  suits  brought  in  the 
name  of  "the  postmaster-general  of  the  United 
States,"  on  bonds  given  to  the  postmaster-gene- 
ral by  a  deputy-postmaster,  conditioned  "to  pay 
all  moneys  that  shall  come  to  his  hands  for  the 
postages  of  whatever  is  by  law  chargeable  with 
postage,  to  the  postmaster-general  of  the  United 
Slates  for  the  time  being,  deducting  only  the 
commission  and  allowances  made  by  law,  for 
his  care,  trouble  and  charges  in  managing  said 
office,"  &c.  Postmaster-General  v.  Early,  12 
Wheat.  136;  6  Cond.  Rep.  480. 

6.  The  postmaster-general  has  a  right  to  take 
a  bond  from  postmasters  to  him,  as  postmaster- 
general,  under  the  difTerent  acts  establishing  and 
regulating  the  post-office  department ;  and  par- 
ticularly under  the  act  of  April  30,  1810,  ch. 
362,  sec.  29,  42.     Ibid. 


7.  An  entry  in  the  post  bill  is  by  no  means 
conclusive  evidence  of  the  transmission  of  a  let- 
ter so  as  to  charge  the  postmaster  for  it ;  still,  it 
may  never  have  been  put  into  the  mail,  or  it 
may  have  been  stolen  on  the  passage.  Dunlop 
V.  Monroe,  7  Cranch,  242;  2  Cond.  Rep.  484. 

8.  The  neglect  of  the  postmaster-general  to 
sue  for  balances  due  b,y  postmasters,  within  the 
time  prescribed  by  law,  although  he  is  thereby 
rendered  personally  chargeable  by  the  United 
States  with  such  balances,  is  not  a  discharge  of 
such  postmasters  or  their  sureties  from  liability 
on  their  oilicial  bonds.  Nor  is  an  order  from  the 
postmaster-general  to  retain  those  balances,  di- 
rected to  the  postmaster,  until  they  sliould  be 
drawn  for  by  the  general  post-olHce.  Locke  v. 
The  Postmaster-General,  3  Mason's  C.  C.  R.  446. 

9.  The  provisions  of  law  enjoining  on  the 
postmaster-general  to  require  from  his  deputies 
reiiular  periodical  settlements  and  payments,  are 
directory  to  him,  but  they  form  no  condition  in 
the  contract  between  the  postmasters  and  their 
sureties.     Ibid. 

10.  The  postmaster-general  cannot  sue  in  the 
federal  courts  under  that  part  of  the  constitution 
which  gives  jurisdiction  to  those  courts  in  con- 
sequence of  the  character  of  the  party,  nor  is  he 
authorized  to  sue  by  the  judiciary  act.  He 
comes  into  the  courts  of  the  United  States  under 
the  authority  of  an  act  of  congress,  the  constitu- 
tionality of  which  rests  upon  the  admission  that 
his  suit  is  a  case  arising  under  a  law  of  the 
United  States.  Osborn  et  al.  v.  The  Bank  of 
United  States,  9  Wheat.  738;  5  Cond.  Rep.  741. 

1 1.  The  act  of  congress  for  regulating  the  post- 
office  department,  does  not,  in  terms,  discharge 
the  obligors,  in  the  official  bond  of  a  deputy- 
postmaster,  from  the  direct  claim  of  the  United 
States  upon  them,  on  the  failure  of  the  postmas- 
ter-general to  commence  a  suit  against  the  de- 
faulting postmaster,  within  the  time  prescribed 
by  law.  Their  liability,  therefore,  continues. 
They  remain  the  debtors  of  the  United  States. 
The  responsibility  of  the  postmaster-general  is 
superadded  to,  not  substituted  for,  that  of  fhe 
obligors.  Dox  et  al.  v.  The  Postmaster-General, 
1  Peters,  323. 

12.  The  claim  of  the  United  States  upon  the 
official  bond  of  a  postmaster,  and  upon  all  the 
parties  thereto,  is  not  released  by  the  laches  of 
the  postmaster-general,  to  whom  the  assertion 
of  this  claim  is  entrusted  by  law.  Such  laches 
have  no  effect,  whatsoever,  on  the  claims  of  the 
United  States,  as  well  on  the  sureties  as  upon 
the  principal  in  the  bond.     Jbid. 

13.  The  circuit  court  of  the  United  States  for 
the  District  of  Columbia,  has  a  right  to  award  a 
mandamus  to  the  postmaster-general  of  the 
United  Slates,  requiring  him  to  pass  to  the  credit 
of  certain  contractors  for  carrying  the  United 
States'  mail,  a  sum  found  to  be  due  to  them,  by 
the  solicitor  of  the  treasury  of  the  United  State-s, 
the  solicitor  acting  under  the  provisions  of  a 
special  act  of  congress.  The  mandamus  does 
not  seek  to  direct  or  control  the  po.stmaster- 
general  in  the  performance  of  an  official  duty, 
partaking  in  any  respect  of  an  executive  charac- 
ter ;    but  to  enforce  the  performance  of  a  mere 
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ministerial  act,  which  neither  he,  or  the  Presi- 
dent, has  any  authority  to  control.  Kendall, 
Postmaster-General  v.  7 he  United  States,  on  the 
relation  of  Stockton  fy  Stolces,  12  Peters,  527. 

14.  The  distinction  between  the  relation  of  a 
postmaster  to  his  sworn  assistant  acting  under 
him,  and  between  master  and  servant  generally, 
has  long  been  settled  ;  and  though  the  latter  re- 
lation might  sanction  the  admission  of  evidence 
in  an  action  against  the  postmaster,  to  show  the 
neglect  of  the  assistant,  if  it  is  intended  to  charge 
the  postmaster  with  the  neglect  of  the  assistant, 
the  pleading  must  be  made  up  according  to  the 
case ;  and  his  liability  will  then  only  result  from 
his  neglect  in  not  properly  superintending  the 
discharge  of  their  duties  in  his  office.  Dunlop 
V.  Monroe,  7  Cranch,  242  ;  2  Cond.  Rep.  484. 

15.  Where  there  are  items  of  debit  and  credit, 
in  a  running  account  between  the  postmaster- 
general  and  the  deputy-postmasters,  in  the  ab- 
sence of  any  specific  appropriation  by  either 
party,  the  credits  are  to  be  applied  to  the  dis- 
charge of  the  debits  antecedently  due,  in  the 
order  of  the  account.  Postmaster-General  v. 
Furber,  4  Mason's  C.  C.  E.  333. 

16.  The  official  bonds  taken  by  the  postmas- 
ter-general from  his  deputies  are  valid  ;  and  the 
omission  to  bring  suits  on  such  bonds,  for  the 
defaults  of  the  principal  in  such  a  bond,  does 
not  discharge  the  sureties.  Postmaster -General 
V.  Reeder,  4  Wash.  C.  C.  R.  678. 

17.  The  mere  omission  to  bring  suit  on  such 
official  bonds,  by  the  postmaster-general,  against 
a  deputy-postmaster,  is  not,  per  se,  evidence  of 
fraud.     Ibid. 

18.  The  giving  a  new  official  bond  by  a 
deputy-postmaster,  does  not  discharge  his  sure- 
ties under  the  old  bond,  for  the  past  or  subse- 
quent defaults  of  the  postmaster.     Ibid. 

19.  The  order  of  the  postmaster-general,  to 
the  deputy-postmaster,  not  to  remit  the  money 
he  may  receive,  but  to  retain  it  to  answer  his 
drafts,  does  not  discharge  the  sureties.     Ibid. 

20.  The  equity  rule  of  limitations  applied  to 
bonds  where  there  has  been  no  demand  for 
twenty  years,  is  a  mere  presumption  of  pay- 
ment, not  an  absolute  limitation.  Postmaster- 
General  V.  Rice,  Gilpin's  D.  C.  R.  562. 

21.  The  provisions  of  the  act  of  3d  March, 
1825,  releasing  the  sureties  of  a  deputy-post- 
master where  suit  is  not  brought  within  two 
years  after  a  default,  do  not  apply  to  a  default 
which  occurred  before  the  passing  of  the  act. 
Ibid. 

22.  The  law  which  limits  suits  by  the  post- 
master-general against  sureties,  to  two  years 
after  a  default  of  the  principal,  does  not  operate 
in  cases  of  balances  unpaid  at  the  end  of  a  quar- 
ter, which  are  subsequently  liquidated  by  the 
receipts  of  a  succeeding  one.  Postmaster-Gene- 
ral v.  Norvel,  Gilpin's  D.  C.  R.  131. 

23.  A  bond  given  by  a  postmaster,  with  sure- 
ties, for  the  performance  of  official  duties,  does 
not  constitute  a  binding  contract,  until  approved 
and  accepted  by  the  postmaster-general.     Ibid. 

24.  The  reception  and  detention  of  an  official 
bond,  by  the  postmaster-general  for  a  considera- 


ble time,  without  objection,  is  sufficient  proof 
of  its  acceptance.     Ibid. 

25.  The  return  of  a  bond  to  the  principal  obli- 
gor, by  the  postmaster-general,  for  the  purpose 
of  obtaining  additional  security,  afTonls  no  proof 
that  it  was  not  accepted ;  nor  does  it  amount 
either  to  a  surrender  or  cancelling  of  it.     Ibid. 

26.  The  postmaster-general  has  a  right  to  re- 
quire a  bond  from  a  deputy-postmaster,  for  the 
faithful  performance  of  his  duties,  although  such 
bond  is  not  expressly  required  by  law.  Post- 
master-General V.  Rice,  Gilpin's  D.  C.  R.  55-4. 

27.  The  provisions  of  the  act  of  3d  March, 
1825,  substitute  a  certified  statement  of  the  set- 
tled account  as  evidence  in  suits  against  deputy 
postmasters,  in  lieu  of  the  certified  account  cur- 
rent required  by  the  act  of  30th  April,  1810. 
Ibid. 

28.  A  mail  carrier  is  whhin  the  18lh  section 
of  the  '*'act  regulating  the  post-office  establish- 
ment," subjecting  to  a  penalty  in  certain  cases, 
persons  employed  in  any  departments  of  the 
general  post-office.  United  States  v.  Belew,  2 
Brockenb.  C.  C.  R.  280. 

29.  The  postmaster-general  had  the  same 
power,  and  no  more,  over  the  credits  allowed  by 
his  predecessor,  if  allowed  within  the  scope  of 
his  official  authority,  as  given  by  law  to  the  head 
of  the  department.  This  right  in  an  incumbent 
of  reviewing  a  predecessor's  decisions  extends 
to  mistakes  in  matters  of  fact,  arising  from  errors 
in  calculations,  and  to  cases  of  rejected  claims, 
in  which  material  testimony  is  afterwards  dis- 
covered ami  produced.  But,  if  a  credit  has  been 
given,  or  an  allowance  made  by  the  head  of  a 
department,  and  it  is  alleged  to  be  an  illegal 
allowance,  the  judicial  tribunals  must  be  resorted 
to  to  construe  the  law  under  which  the  allow- 
ance was  made,  and  to  settle  the  right  between 
the  United  States,  and  the  party  to  whom  the 
credit  was  given.  It  is  no  longer  a  case  between 
one  officer's  judgment  and  that  of  his  successor. 
No  statute  is  necessary  to  authorize  the  United 
States  to  sue  in  such  a  case.  The  right  to  sue 
is  independent  of  statute,  and  it  may  be  done 
by  the  direction  of  the  incumbent  of  the  depart- 
ment. The  United  States  v.  The  Bank  of  the  Me- 
tropolis,  15  Peters,  377. 

30.  The  postmaster-general  must  bring  suit 
within  two  years  from  the  time  that  a  post- 
master is  required  by  law  to  pay  over  the  mo- 
ney in  his  hands,  or  the  sureties  will  be  dis- 
charged. Postmaster-General  v.  Fennel  et  al.,  1 
M'Lean's  C.  C.  R.  219. 

31.  A  postmaster,  until  the  action  of  the  post- 
master-general, does  not  vacate  his  office  by 
remaining  out  of  the  neighbourhood  of  the  office. 
The  United  States  v.  Pearce,  2  M'Lean's  C.  C. 
R.  14. 

32.  If  he  keeps  the  office  by  an  assistant,  he 
remains  responsible.     Ibid. 

33.  A  payment  made  by  a  postmaster  of  a 
greater  sum  than  the  receipts  for  the  preceding 
quarter,  should  be  applied  as  a  credit  for  the 
quarter,  as  well  before  as  at  the  date  of  the 
bond.  Lawrence  v.  United  States,  2  McLean's  C. 
C.  R.  561. 
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34.  A  postmaster  is  not  bound  to  keep  the 
monies  received  for  postage  distinct  from  his 
own,  nor  to  deposit  it  specilically  in  the  name 
of  the  United  Stales.  Trafton  v.  Ihiixht,  3  Sto- 
ry's C.  C.  K.  646. 

35.  A  postmaster,  until  the  action  of  the  post- 
master-general, does  not  vacate  his  oHice. 
The  United  States  v.  Pearce,  2  JM'Lean's  C.  C. 
R.  14. 

36.  The  twenty-first  section  of  the  post-ofHce 
law,  which  prescribes  a  pnnishment  for  the  de- 
tention of  a  letter  or  packet,  means  a  packet  be- 
fore it  reaches  its  destination.     Jbul. 

37.  The  taking  of  a  letter,  as  e.vpressed  in  the 
twenty-second  section,  means  a  clandestine,  and 
not  an  innocent  taking.     Ibid. 


POSTPONEMENT  OF  A  CAUSE. 
See  CoNTiNu.\NCE  OF  A  Cause,  Vol.  I.  p.  431. 


POTOMAC  RIVER. 

1.  The  Potomac  river  is  a  navigable  stream, 
or  part  of  the  jus  publicum;  and  any  obstruction 
to  its  navigation  would,  upon  the  most  estab- 
lished principles,  be  a  public  nuisance.  City 
of  Georgetown  v.  The  Alexandria  Canal  Co.,  12 
Peters,  9. 

2.  The  act  of  congress,  which  granted  the 
charter  to  the  Alexandria  Canal  Company,  is  in 
no  degree  a  violation  of  the  compact  between 
the  states  of  Virginia  and  Maryland;  or  of  any 
of  the  rights  that  the  citizens  of  either,  or  both 
states,  claimed  as  being  derived  from  it.     Ibid. 
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1.  A  collector,  selling  land  for  taxes,  must  act 
in  conformity  with  the  law  from  which  his  power 
is  derived;  and  the  purchaser  is  bound  to  in- 
quire whether  he  has  acted  in  such  conformity. 
The  vendor  must  show  the  authority  to  sell,  if 
his  title  is  contested.  Stead^s  Exhs  v.  Course,  4 
Cranch,  403;  2  Cond.  Rep.  151. 

2.  Where  there  is  a  complete  execution  of  a 
power,  and  something  is  ex  abundanti  added, 
not  authorized  by  the  power,  the  execution  is 
good,  and  only  the  excess  void  ;  but  it  is  other- 
wise where  the  power  has  not  been  completely 
e.xecuted,  or  where  the  boundaries  between  the 
excess  and  the  proper  execution  are  not  dis- 
tinguishable. Warner  v.  Howell  et  ah,  3  Was^h. 
C.  C.  R.  12. 

3.  Thus,  where  A.  bequeathed  to  his  grand- 
daughter, D.,  four  thousand  pounds,  ''  to  be 
placed  out  at  interest  by  my  executors,  and  the 
interest  to  be  paid  her  annually  till  her  marriage, 
when  she  is  to  licceive  the  principal,  and  in  case 
of  her  death  she  may,  by  will,  give  the  same  to 
whichever  of  my  grand-children  she  pleases,  and 
in  default  of  such  disposition,  I  give  the  saiti 
four  thousand  pounds  to  be  equally  divided  be- 


tween my  six  grand-children  (naming  tliem), 
provided  if  the  said  D.  gets  married,  the  said 
legacy  belongs  to  her  and  her  heirs."  D.,  not 
having  married,  by  her  last  will,  reciting  the 
above  device,  says,  ''in  execution  of  that  power, 
I  give  to  E.,  a  grand-daughter  of  A.,  the  said 
four  thousand  pounds,  and  it  is  done  with  a  dy- 
ing request  that  she  will  give  (a  specified  part) 
to  my  executors  within  two  months  after  she 
receives  it,  which  (part)  is  to  be  disposed  of  as 
follows  :"  she  then  distributes  it  among  divers 
persons,  not  grand-children  of  A.,  "  but  in  case 
the  saiil  E.  shall  decline  to  comply  with  this 
request,  then  I  give  the  .said  four  thousand 
pounds  to  S.  (another  grand-daughter  of  A.)  wit^h 
a  like  dying  request :"  Held,  that  E.  was  ent'i- 
tled  to  the  whole  four  thousand  pounds,  and  that 
the  condition  annexed  was  an  excess  and  void. 
Ihid. 

4.  A  mortgage  of  land,  made  by  one  who  has 
a  legal  and  equitable  title  to  a  moiety  of  the 
property  wlrich  the  mortgage  purports  to  convey, 
passes  only  his  legal  r.ight,  although  he  had  a 
power  from  the  person  who  held  the  residue  of 
the  legal  but  not  the  equitable  estate,  to  sell  and 
convey  his  right  also  :  the  mortgagor  not  having 
affected  to  convey  any  part  of  it  under  his  power 
from  the  other  person,  although  the  deed  pur- 
ported to  mortgage  the  whole,  and  the  equitable 
title  not  being  in  the  person  who  gave  the  power. 
Shirras  et  al.  v.  Caig  et  al.,  7  Cranch,  34;  2  Cond. 
Rep.  407. 

5.  It  is  believed  to  be  a  general  rule,  that  an 
agent,  with  limited  powers,  cannot  bind  his 
principal  when  he  transcends  his  power.  It 
would  seem  to  follow,  that  a  person  transacting 
busine.ss  with  him,  on  the  credit  of  his  principal, 
is  bound  to  know  the  extent  of  his  authority ; 
yet,  if  the  principal  has,  by  his  declarations  or 
conduct,  authorized  the  opinion  that  he  had 
given  more  extensive  powers  to  his  agent  than 
were  in  fact  given,  he  would  not  be  permitted 
to  avail  himself  of  the  imposition,  and  to  protest 
bills,  the  drawing  of  which  his  conduct  has  sanc- 
tioned. Schimmelpcnnich  et  al.  v.  Bayard  et  a/., 
1  Peters,  290. 

6.  The  agent  who  makes  insurance  for  his 
principal,  has  authority  to  abandon  without  a 
formal  letter  of  attorney.  The  Chesapeake  Insur- 
ance Company  v.  Stark,  G  Cranch,  268;  2  Cond. 
Rep.  367. 

7.  The  act  of  an  agent,  done  without  authority, 
may  be  ratified  by  the  principal,  so  as  to  bind 
him  in  the  same  manner  as  if  an  original  autho- 
rity had  existed.  Clark's  Exhsv.Van  Reims- 
dyk,  9  Cranch,  153;  3  Cond.  Rep.  319. 

8.  By  the  well-settled  principles  of  commer- 
cial !a<?-,  the  consignee  is  the  authorized  agent 
of  the  owner,  whoever  he  may  be,  to  receive 
the  goods;  and  by  his  emlorsement  of  a  bill  of 
lading  to  a  bona  fide  purchaser  for  a  valuable 
consideration,  without  notice  of  any  adverse  in- 
terest, the  latter  becomes,  as  against  all  the 
world,  the  owner  of  the  goods.  This  is  the  re- 
sult of  the  principle,  that  bills  of  lading  are 
transferable  by  endorsement,  and  thus  may  pass 
the  property.  Conard  v.  The  Atlantic  Insurance 
Company,  I  Peters,  386. 
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9.  No  principle  is  better  settled,  than  that  the 
powers  ot  an  agent  cease  on  the  death  of  his  prin- 
cipal.    Gait  et  ul.  V.  Galloway,  4  Peters,  344. 

10.  The  officers  of  a  bank  are  held  out  to  the 
public  as  having  authority  to  act  according  to  the 
general  u.sage,  practice,  and  course  of  their 
business  ;  and  their  acts  within  the  scope  of  such 
usage,  practice,  and  course  of  business,  would, 
in  general,  bind  the  bank  in  favour  of  third  per- 
sons, possessing  no  other  knowledge.  Minor  et 
al.  V.  The  Mechanics'  Bank  of  Alexandria,  1  Pe- 
ters. 70. 

11.  Where  an  agent  does  an  act,  unauthorized 
by  his  orders,  the  principal  is  not  bound  to  ratify 
or  disavow  it,  as  soon  as  he  is  apprized  of  the 
circumstance;  he  has  a  right  to  deliberate. 
Ihid. 

12.  A  recognition  of  the  acts  of  an  agent,  by 
his  principal,  is  equivalent  to  an  original  grant 
of  authority.  Conn  v.  Penn,  Peters'  C.  C.  R. 
496. 

13.  An  attorney,  authorized  to  collect  a  debt 
for  his  principal,  cannot  commute  that  debt  for 
one  due  by  himself  to  the  debtor,  by  the  mere 
operation  of  exchanging  one  for  the  other.  The 
debtor  cannot  say  he  has  paid  his  debt  to  the 
attorney,  by  showing  an  agreement  made  by  the 
attorney  to  credit  the  debtor,  and  debit  himself 
with  the  amount  which  the  attorney  owes. 
Kingston  v.  Kincaid,  1  Wash.  C.  C.  R.  453. 

14.  A  cashier  of  a  bank  has,  prima  facie,  au- 
thority to  endorse,  on  behalf  of  the  bank,  the 
negotiable  securities  held  by  it,  and  any  restric- 
tion upon  this  authority  must  be  proved.  Wild 
V.  Bank  of  Passamaquoddy,  3  Mason's  C.  C.  R. 
505. 

15.  Every  authority  given  ^^  an  agent  or  at- 
torney to  transact  business  for  his  principal  must, 
in  the  absence  of  any  counter  proof,  be  con- 
strued to  be  to  transact  it  according  to  the  laws 
of  the  place  where  it  is  to  be  done.  A  sale  of 
slaves  authorized  to  be  made  in  Louisiana  by  an 
e.xecutrix,  must  be  presumed  to  be  intended  to 
be  done  in  the  manner  required  by  the  laws  of 
that  state  to  give  it  validity;  and  the  purchaser, 
equally  with  the  seller,  is  bound,  under  those 
circumstances,  to  know  what  the  laws  are,  and 
to  be  governed  thereby.  The  law  will  never 
presume  that  parties  intend  to  violate  its  pre- 
cepts.    Owings  v.  Hull,  9  Peters,  607. 

16.  Wherever  a  corporation  is  acting  within 
the  scope  of  the  legitimate  purposes  of  its  insti- 
tution, all  parol  contracts  made  by  its  authorized 
agents,  are  e.xpress  promises  of  the  corporation  ; 
and  all  duties  imposed  on  them  by  law,  and  all 
benefits  conferred  at  their  request,  raise  implied 
promises,  for  the  enforcement  of  which  an  action 
will  lie.  Bank  of  Columbia  v.  Patterson,  7 
Cranch;  299;  2  Cond.  Rep.  .501. 

17.  Where  a  contract  is  made  for  the  exclu- 
sive use  and  benefit  of  a  corporation,  and  by  its 
agent,  for  purposes  authorized  by  the  charter, 
the  jury  may  legally  infer  that  the  corporation 
had  adopted  the  contract,  and  had  voted  to  pay 
the  sum  which  should  become  due  under  the 
contract;  and  that  the  other  party  had  accepted 
the  engagement.     Ibid. 

18.  If  the  agency  is  special,  every  thing  is 
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void  which  may  be  done,  unless  in  strict  con- 
formity with  the  authority.     Ibid. 

19.  The  principal  is  not  bound  by  any  acts  of 
the  attorney,  unless  they  are  within  the  scope 
of  his  authority.  BaYgerh  Lessee  v.  Miller,  4 
Wash.  C.  C.  R.  280. 

20.  The  general  rule  of  law  is,  that  a  dele- 
gated authority  cannot  be  delegated.  Shankland 
V.  The  Corporation  of  Washington,  5  Peters,  390. 

21.  The  owner  of  a  vessel  sent  her  from  New 
York,  consigned  to  his  correspondents  at  Ant- 
werp, with  directions  that  they  should  despatch 
her  to  India,  furnishing  the  master  with  a  letter 
of  credit,  entitling  him  to  draw  on  London,  for 
live  thousand  pounds ;  the  master  was  instructed, 
if  he  should  not  have  funds  to  purchase  a  cargo 
in  India,  to  extend  his  drawing.  Being  in  want 
of  funds,  he  drew,  not  on  the  house  in  London 
on  whom  he  had  drawn  the  five  thousand  iwunds, 
but  on  the  consignees  in  Antwerp,  who  had  ob- 
tained the  letter  of  credit,  and  to  whom  the 
vessel  and  cargo  were  to  return.  Held,  that  the 
bills  were  drawn  without  authority,  and  should 
have  been  drawn  on  the  house  in  London.  Exe- 
cutors of  Clement  v.  Dickey,  Paine's  C.  C.  R.  377. 

22.  In  general,  all  persons,  who  act  by  autho- 
rity, derived  from  others,  may  proceed  to  execute 
business,  until  notice  of  the  revocation  of  their 
authority  ;  and  their  acts,  between  the  time  of 
the  revocation  of  their  power,  and  their  receiv- 
ing notice  of  such  revocation,  are  held  good. 
Bowerbank  v.  Morris,  Wallace's  C.  C.  R.  119. 

23.  In  all  summary  and  extraordinary  pro- 
ceedings, the  party  claiming  title  under  them, 
must  show  that  all  the  requisites  which  the  law 
has  prescribed,  to  guard  against  fraud  and  im- 
position, have  been  complied  with.  Ride's  Les- 
see V.  Parker,  1  Cooke,  365. 

24.  A  collector,  selling  land  for  taxes,  must 
act  in  conformity  with  the  law  from  which  his 
power  is  derived  ;  and  the  purchaser  is  bound  to 
inquire  whether  he  has  so  acted.  It  is  incum- 
bent on  the  vendee  to  prove  the  authority  to 
sell.  Stead  v.  Course,  4  Cranch,  403;  2  Cond. 
Rep.  151. 

25.  By  the  tax  laws  of  Georgia  for  1790  and 
1791,  the  collector  was  authorized  to  sell  land 
only  on  the  deficiency  of  personal  estate;  and 
then  to  sell  only  so  much  as  was  necessary  to 
pay  the  taxes  in  arrear.  Under  those  laws,  the 
sale  of  a  whole  tract,  where  a  small  part  would 
have  been  sufficient  to  pay  the  taxes,  was  void. 
Ibid. 

26.  In  the  case  of  a  naked  power,  not  coupled 
with  an  interest,  every  prerequisite  to  the  e.xer- 
cise  of  that  power  shouKl  precede  if.  Williams 
et  al.  V.  Peyton's  Lessee.  4  Wheat.  77 ;  4  Cond. 
Rep.  395. 

27.  The  execution,  by  a  public  officer,  of  a 
power  to  sell  lands  for  the  non-payment  of 
taxes,  must  be  in  strict  pursuance  of  the  law 
under  which  it  is  made,  or  no  title  is  conveyed. 
Thatcher  et  al.  v.  Poicell  et  al..  6  Wheat.  119;  5 
Cond.  Rep.  28. 

28.  The  sheriff  actually  in  office,  being  the 
only  person  authorized  to  make  the  return,  upon 
which  the  proceedings  to  sell  lands  for  taxes  can 
be   had,  a  return  made  by  the  late  sheriff  is 
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wholly  unauthorized.     Btish's  Heirs  v.  Williams 
et  al.,  1  Cooke,  360. 

29.  An  alloiney  at  law,  as  such,  has  authority 
to  submit  the  cause  to  arbitration.  But  an  at- 
torney at  law,  merely  as  such,  has  no  right, 
strictly  speaking,  to  make  a  compromise  for  his 
client.  Holker  ct  al.  v.  Parker,  7  Cranch,  436  ; 
2  Cond.  Rep.  506. 

30.  Ahhough  an  attorney  at  law  has  no  right 
to  make  a  compromise,  yet  a  court  will  be  dis- 
inclined to  disturb  one.  which  was  not  so  un- 
reasonable in  itself  as  to  be  exclaimed  against 
by  all,  and  to  create  an  impression  that  the  judg- 
ment of  the  attorney  had  been  imposed  upon,  or 
not  fairly  e.vercised.  But  where  the  sacriiice  is 
Buch  as  to  leave  it  scarcely  possible,  that,  with  a 
full  knowledge  of  every  circumstance,  such  a 
compromise  could  be  fairly  made ;  there  can  be 
no  hesitation  in  saying,  that  the  compromise 
being  unauthorized,  and  being,  therefore,  in  it- 
self void,  ought  not  to  bind  the  injured  party. 
Though  it  may  assume  the  form  of  an  award,  or 
a  judgment  at  law,  the  injured  party  ought  to  be 
relieved  against  it.     Ibid. 

31.  Xo  person  but  the  owner  or  consignee,  or, 
in  case  of  his  sickness  or  absence,  his  agent  or 
factor,  is  by  the  revenue  laws,  entitled  to  enter 
and  bond  goods  at  the  custom-house.  A  sub- 
purchaser, after  importation,  has  no  such  right. 
United  Stales  v.  Lyman,  1  JNIason's  C.  C.  R.  482. 

32.  The  collector  has  no  authority  to  receive 
the  bond  of  any  person  as  security  for  the  pay- 
ment of  duties,  e.xcept  such  person  be  legally 
entitled  to  enter  them.     Ibid. 

33.  The  secretary  of  the  treasury  has  no 
power  to  remit  penalties,  unless  in  cases  pro- 
vided for  by  law.  The  Marsiaretla,  2  Gallis.  C. 
C.  R.  519.  =  ' 

34.  If  the  secretary  recites  his  authority  under 
a  special  act,  and  assumes  to  remit  in  pursuance 
of  that  act ;  the  remission,  if  unsupported  by 
such  act,  cannot  be  supported  under  the  gene- 
ral act  of  congress  of  3d  March,  1797.  ch.  67. 
Ibid. 

35.  Under  the  act  of  27th  Feb.  1813.  ch.  175, 
the  secretary  of  the  treasury  had  no  authority 
to  remit  penalties  for  goods  subsequently  im- 
ported, contrary  to  the  non-importation  acts. 
Ibid.  523. 

36.  Under  the  act  of  27th  Feb.  1813,  ch.  175, 
the  secretary  had  no  authority  to  remit  a  part 
only  of  the  property  forfeited.  He  was  bound 
to  remit  the  whole  penalty,  or  forfeiture,  if  any. 
Ibid. 

37.  Neither,  under  the  act  of  1797,  nor  that 
of  1813,  had  the  secretary  of  the  treasury  any 
authority  to  remit  the  collector's  share  of  the 
forfeiture,  eo  nomine.     Ibid. 
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POWER  OF  ATTORNEY. 

1.  A  power  of  attorney  may,  in  general,  be  re- 
voked by  the  party  making  it,  and  is  revoked  by 
his  death;  although,  during  the  life  of  the  prin- 
cipal, it  may  have  been  irrevocable.  Where  a 
power  of  attorney  forms  a  part  of  the  contract, 


and  is  a  security  for  the  performance  of  any  act, 
it  is  usually,  in  its  term.s,  revocable;  and  if  not 
made  revocable,  it  is  deemed  at  law  irrevocable. 
Where  the  power  to  an  attorney  is  coui)led  with 
an  interest,  it  survives  the  person  who  gives  it, 
and  may  be  executed  after  the  death  of  the 
grantor.  Hunt  v.  Rotismanicr^s  Adni'r,  8  Wheat. 
174;  5  Cond.  Rep.  401. 

2.  To  constitute  a  power,  coupled  with  an  in- 
terest, there  must  be  an  interest  in  the  thing 
itself,  and  not  merely  in  the  execution  of  the 
power.     Ibid. 

3.  The  general  rule  that  a  power  of  attorney, 
though  irrevocable  by  the  party  during  his  life, 
is  extinguished  by  his  death,  is  not  afi'ected  by 
the  circumstance  that  testamentary  powers  are 
executed  after  the  death  of  the  testator:  the 
law,  in  allowing  a  testamentary  di.sposition  of 
propert}-,  not  only  permits  a  will  to  be  considered 
as  a  conveyance,  but  gives  it  an  operation  which 
is  not  permitted  to  deeds  which  have  their  ope- 
ration during  the  life  of  the  person  who  executes 
them.     Ibid. 

4.  A.  power  of  attorney  to  dispose  of  a  vessel 
belonging  to  the  principal,  was  given  instead  of 
a  mortgage,  or  bill  of  sale  of  the  vessel,  as  a 
security  for  money  loaned  to  the  owner  of  the 
vessel.  The  power  of  attorney  was,  under  mis- 
take of  the  law,  deemed  and  intended  as  a  se- 
curity to  the  lender,  of  equal  efficiency  as  a 
mortgage,  or  bill  of  sale.  The  grantor  of  the 
power  of  attorney  died  before  the  power  was 
executed,  and  the  power  became  void.  It  was 
decided  that  a  court  of  equity  cannot  give  relief 
for  mistakes  in  law,  and  therefore  that  the  lender 
of  the  money  had  no  lien  on  the  vessel  for  the 
money  loaned,  after  the  death  of  the  owner, 
under  the  power  of  attorney.     1  Peters,  1. 

5.  An  instrument,  purporting  to  be  executed 
by  an  attorney  in  fact,  is  not  admissible  in  evi- 
dence, until  the  power  of  attorney  is  produced 
and  proved.  Lessee  of  James  v.  Gordon,  1  Wash. 
C.  C.  R.  333. 

9.  Every  authority  given  to  an  agent  or  attor- 
ney to  transact  business  for  his  principal,  must, 
in  the  absence  of  any  counter  proof,  be  construed 
to  be  to  transact  it  according  to  the  laws  of  the 
place  where  it  is  to  be  done.  A  sale  of  slaves 
authorized  to  be  made  in  Louisiana,  by  an  ex- 
ecutrix, must  be  presumed  to  be  intended  to  be 
done  in  the  manner  required  by  the  laws  of  that 
state,  to  give  it  validity;  and  the  purchaser, 
equally  with  the  seller,  is  bound,  under  these 
circumstances,  to  know  what  the  laws  are,  and 
to  be  governed  thereby.  The  law  will  never 
presume  that  parties  intend  to  violate  its  pre- 
cepts.    Owings  V.  Hull,  9  Peters,  607. 

7.  A  ratification  of  the  unauthorized  acts  of 
an  attorney  in  fact,  without  a  full  knowledge  of 
all  the  facts  connected  with  those  acts,  is  not 
binding  on  the  principals.  No  doctrine  is  better 
settled  on  principle  and  authority  than  thi.s,  that 
the  ratification  of  the  act  of  an  agent  previously 
unauthorized,  must,  in  order  to  bind  the  princi- 
pal, be  with  a  full  knowledge  of  all  the  material 
facts.  If  the  material  facts  be  either  suppressed 
or  unknown,  the  ratification  is  invalid,  because 
founded  on  mistake  or  fraud.     Ibid. 
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8.  A  power  of  attorney  was  given  by  C  to  A 
and  B,  to  make  in  his  name  an  acknowledgment 
of  a  deed  for  land  in  the  city  of  Washington, 
before  some  proper  officer,  with  a  view  to  its 
registration,  constitiUing  them  '-the  lawful  attor- 
ney or  attorneys"  of  the  constituent.  A  and  B 
severally  appeared  before  ditTerent  duly  autho- 
rized magistrates,  in  Washington,  at  several 
times,  and  made  a  several  acknowledgment  in 
the  name  of  their  principal.  Held,  that  the  true 
construction  of  the  power  is,  that  it  vests  a  seve- 
ral as  well  as  a  joint  authority  in  the  attorneys. 
They  are  appointed  '•'  the  attorney  or  attorneys;" 
and  if  the  intention  had  been  to  give  a  joint  au- 
thority only,  the  wonls  "attorney"  and  "or" 
would  have  been  wholly  useless.  To  give  effect, 
then,  to  all  the  word.s,  it  is  necessary  to  construe 
them  distributively,  and  this  is  done  by  the  in- 
terpretation before  stated.  They  are  appointed 
his  attorneys,  and  each  of  them  is  appointed  his 
attorney,  for  the  purpose  of  acknowledg'ing  the 
deed.    Greenleafh  Lessee  v.  Birth,  5  Peters,  132. 

9.  A  power  of  attorney  "to  sell,  dispose  of, 
contract,  and  bargain  for  land,  &c.,  and  to  e.\e- 
cnte  deeds,  contracts,  and  bargains  for  the  sale 
of  the  same,"  did  not  authorize  a  relinquishment 
to  the  state  of  Kentucky  of  the  land  of  the  con- 
stituent, under  the  act  of  the  legislature  of  that 
state  of  1794;  which  allowed  persons  who  held 
lands  subject  to  taxes,  to  relinquish  and  disclaim 
their  title  thereto,  making  an  entry  of  the  tract 
or  the  part  thereof  disclaimed  with  the  surveyor 
of  the  county.  Lessee  of  Clarke  v.  Courtney  et  al., 
5  Peters,  320. 

10.  A  power  of  attorney  from  "James  B. 
Clarke  and  Eleanor  his  wife,"  to  "Carey  L. 
Clarke,"  for  the  sale  of  lands,  is  not  properly  or 
legally  executed  in  the  following  form:  "I,  the 
said  Carey  L.  Clarke,  attorney  as  aforesaid,  &c., 
do."  "In  witness  whereof,  the  said  Carey  L. 
CJarke,  attorney  as  aforesaid,  has  hereunto  sub- 
scribed his  hand  and  seal,  this  25th  day  of  No- 
vember, in  the  year  of  our  Lord  1800.  Carey 
L.  Clarke  [L.  S.]."  This  act  does  not  purport 
to  be  the  act  of  the  principal,  but  of  the  attorney. 
This  may  savour  of  refinement,  since  it  is  appa- 
rent that  the  party  intended  to  pass  the  interest 
and  title  of  his  principals.  But  the  law  looks 
not  to  the  intent  alone,  but  to  the  fact,  whether 
the  intent  has  been  executed  in  such  a  manner 
as  to  possess  a  legal  validity.     Ibid. 

11.  In  genera],  all  persons,  who  act  by  autho- 
rity, derived  from  others,  may  proceed  to  exe- 
cute business,  until  notice  of  the  revocation  of 
their  authority;  and  their  acts,  between  the 
time  of  the  revocation  of  their  power,  and  their 
receiving  notice  of  such  revocation,  are  he'd 
good.  Bowerhank  v.  Morris,  Wallace's  C.  C.  R. 
119. 

12.  In  the  case  of  a  naked  power,  not  coupled 
with  an  interest,  the  law  requires  tha^t  every 
prerequisite  to  the  exercise  of  that  power  shall 
precede  it.  If'illiams  v.  Peyton,  4  Wheat.  77 ; 
4  Cond.  Rep.  395. 

13.  Semble  :  That  a  power  of  attorney,  au- 
thorizing the  defendant  to  receive  certain  money 
which  was  intended  to  be  a  security  in  the  na- 
ture of  a  lien  to  the  defendant  for  his  commis- 


sions, would  be  a  power  coupled  with  an  inte- 
rest, though  not  in  the  ordinary  sense  of  those 
terms.  Hammond  v.  Allen,  2  Sumner's  C.  C.  R. 
387. 

14.  A  power  of  attorney  not  under  seal  does 
not  authorize  the  execution  of  a  deed.  Heirs 
of  Piatt  V.  Heirs  of  M'-Cidlough,  1  M'Lean's  C. 
C.  R.  82. 

15.  An  executor,  who  is  empo{,vered  by  will 
to  sell  the  lands  of  the  deceased,  "in  the  best 
mode  in  his  judgment,"  for  the  interest  of  the 
estate,  cannot  authorize  another  person  to  sell 
and  convey.  Pearson  v.  Jameson,  1  AI'Lean's 
C.  C.  R.  199. 

16.  A  sale  and  conveyance  of  the  appointer, 
under  such  circumstances,  does  not  divest  the 
heir  at  law.     Ibid. 

17.  A  power  of  attorney,  which  authorizes  a 
conveyance  to  be  made  in  as  fv:ll  and  ample  a 
manner  as  the  principal  could  execute,  authorizes 
a  deed  to  be  made  by  the  attorney  with  cove- 
nants of  general  warranty.  Taggart  v.  Stanberry, 
2  M'Lean's  C.  C.  R.  543. 

18.  This  is  especially  the  case  where  the  deed 
has  been  accepted  with  a  full  knowledge  of  the 
power.     Ibid. 

19.  A  deed  or  power  of  attorney,  executed 
and  acknowledged  according  to  the  laws  of  New 
Yoik,  is  good  in  Ohio.  Johnson  v.  Suckeley,  2 
M'Lean's  C.  C.  R.  562. 

20.  A  power  of  attorney  to  convey  land  in 
Ohio,  is  required  to  be  recorded,  by  the  statute, 
before  the  conveyance  is  executed.  At  all 
events  it  must  be  recorded  before  the  deed.  Ibid. 

21.  A  power  which  authorizes  the  attorney  to 
sell  and  convey  lands,  does  not  authorize  him 
to  convey  lands  previously  sold.  Except  under 
peculiar  circumstances,  the  court  will  not  compel 
a  vender  to  accept  a  deed  executed  by  an  attor- 
ney.    Ibid. 
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1.  General  Pri^tcifles. 

1.  In  an  action  on  a  bill  of  exchange,  which 
had  been  protested  for  nonpayment,  it  is  not 
necessary  to  aver  in  the  declaration  that  the  bill 
had  been  protested  for  non-acceptance.  Brown, 
Plaintiff  in  Error,  v.  Barry,  3  Dail.  365  ;  1  Cond. 
Rep.  165. 

2.  A  general  dismissal  of  a  caveat  filed  by  a 
plaintifT^'in  Kentucky,  does  not  purport  to  be  a 
judgment  on  the  merits  of  the  cause.  Wilson 
v.  Sfecd,  3  Cranch,  283  ;  1  Cond.  Rep.  531. 

3.  If  there  be  two  or  more  joint  plamtiffs,  and 
two  or  more  joint  defendants,  each  of  the  plain- 
tifTs  must  be  capable  of  suing  each  of  the  defen- 
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daiits  ill  the  courts  of  the  United  States,  to  sus- 
tain the  juiisdiction.  IJ'inchcster  v.  Hacklcy^  2 
Ciaric'h,  342:   1  Cond.  Kep.  415. 

4.  Tlie  ivtusal  of  a  court  below  to  continue  a 
cause,  cannot  bo  assiijiied  for  error.  Wood  ct  al. 
V.  Young:,  4  Cranch,  237  ;  2  Cond.  Rep.  97. 

5.  If  A  agree,  under  seal,  to  do  certain  work 
for  B,  and  does  part,  but  is  prevented  by  B  from 
finishini;  it  according  to  contract;  A  cannot 
mainlai!!  a  quantum  meruit  against  B  for  the 
work  actuallj-  performed,  but  must  sue  upon  tiie 
sealed  instrument.  Wherever  a  man  may  liave 
an  action  on  a  sealed  instrument,  he  is  bound  to 
resort  to  it.  Young  v.  Preston,  4  Cranch,  239 ;  2 
Cond.  Rep.  97. 

6.  It  is  not  necessary  to  take  exceptions  to  the 
report  of  auditors,  if  the  errors  appear  upon  the 
face  of  the  report.  Himchj  v.  Uose,  5  Cranch, 
313;  2  Cond.  Rep.  266. 

7.  The  practice  in  Kentucky  to  call  a  jury  to 
ascertain  the  facts  in  chancery  causes,  is  incor- 
rect. Massie  v.  Watts,  6  Cranch,  148;  2  Cond. 
Rep.  332. 

8.  In  Virginia,  if  the  defendant  die  after  inter- 
locutory judgment,  and  a  writ  of  inquiry  is 
awareled,  his  adminititralor,  upon  scire  facias, 
can  only  plead  what  his  intestate  could  have 
pleaded.  M-Knight  v.  Craig's  Adm'r,  6  Cranch, 
183;  2  Cond.  Rep.  345. 

9.  A  plaintiff  may.  before  verdict,  discontinue 
a  count  in  his  declaration,  and  waiv^  the  issues 
joined  thereon.  Hughes  v.  Moore,  7  Cranch,  176  ; 
2  Cond.  Rep.  466. 

10.  03er  of  a  deed  set  forth  in  the  first  count, 
does  not  make  that  deed  part  of  the  record,  so 
as  to  apply  it  to  other  counts  in  the  declaration. 
Ihid. 

11 .  A  plaintiff  who  has  declared  jointly  agaisst 
two  defendants  as  being  in  custody,  when  in 
fact  only  one  of  the  defendants  was  taken  on  the 
capias,  cannot  abate  his  own  action  against  the 
party  not  taken,  unless  authorized  so  to  do  by 
the  return  of  the  process  against  that  party.  Bar- 
ton V.  Pettit  ^'  Bayard,  7  Cranch,  194;  2  Cond. 
Rep.  471. 

12.  If  the  marshal  of  Virginia  return  that  the 
defendant  is  no  inhabitant  of  the  district  of  Vir- 
ginia, the  suit  shall  abate  as  to  such  defendant. 
Ibid. 

13.  The  plaintiff,  in  Virginia,  is  not  bound  to 
declare  until  all  the  defendants  have  appeared, 
or  the  suit  be  abated  as  to  such  as  have  not  ap- 
peared. The  general  rule  certainly  is,  that  if 
two  or  more  persons  are  sued  in  a  joint  action, 
the  plaintiff  cannot  proceed  to  obtain  a  judgment 
against  one  alone,  but  must  wait  until  the  others 
have  been  served  with  process,  or  until  the  other 
defendants  have  been  proceeded  against,  as  far 
as  the  law  authorizes,  for  the  purpose  of  forcing 
an  appearance.     Ibid. 

14.  Upon  executing  a  writ  of  inquiry,  in  Vir- 
ginia, in  an  action  of  assumpsit  upon  a  promis- 
sory note,  it  is  necessary  to  produce  a  note  cor- 
responding with  that  stated  in  the  declaration; 


vertence  of  the  attorney,  and  that  the  note  pro- 
duced was  that  which  was  intended  to  be  de- 
scribed in  the  declaration.     Jbul. 

16.  If  the  original  judgment  be  reversed,  the 
rever!--al  of  the  dependent  judgment  on  a  "  forth- 
coming bond"  follows  of  course;  but  a  special 
certiorari  is  necessary  to  bring  up  the  execution 
upon  which  the  bond  was  given,  so  as  to  show 
the  connection  between  the  two  judgments. 
Barton  v.  Pcttit  fy  Bayard,  7  Cranch,  288  ;  2  Cond. 
Rep.  494. 

17.  A  libel  for  a  forfeiture  must  be  particular 
and  certain  in  all  the  material  circumstances 
which  constitute  the  offence.  An  informal  libel, 
or  information  in  rem,  may  be  amended  by 
leave  of  the  court.  Brig  Caroline  ct  al.  v.  The 
United  States,  7  Cranch,  496;  2  Cond.  Rep.  584. 

18.  It  is  too  late  to  question  the  jurisdiction 
of  the  court  after  the  cause  has  been  sent  back 
from  the  supreme  court  on  a  mandate.  S/cillern^s 
Exhs  V.  Ma^fs  Exhs,  6  Cranch,  267;  2  Cond. 
Rep.  366. 

19.  In  an  action  on  a  policy  of  insurance, 
where  the  question  is  on  the  regularity  of  an 
abandonment,  a  special  verdict  is  defective, 
which  does  not  find  whether  the  abandonment 
was  in  reasonable  time.  The  Chesapeake  Insur- 
ance Co.  V.Starke.  6  Cranch,  268;  2  Cond.  Rep. 
367. 

20.  A  judgment  against  one  defendant  for  the 
want  of  a  plea,  or  a  decree  against  one  defend- 
ant for  want  of  an  answer,  does  not  prevent  any 
other  defendant  from  contesting,  as  far  as  re- 
spects himself,  the  facts  admitted  b}'  the  absent 
party.  The  Mary,  Stafford,  9  Cranch,  126;  3 
Cond.  Rep.  306. 

21.  A  promissory  note,  given  by  one  member 
of  a  commercial  company  to  another  member, 
for  the  use  of  the  company,  will  maintain  an  ac- 
tion at  law  by  the  promissee,  in  his  own  name, 
against  the  maker;  notwithstanding  both  parties 
were  partners  in  that  company,  and  the  money, 
when  recovered,  would  belong  to  the  company. 
If  the  declaration  be  upon  a  joint  note,  and  the 
defendant  plead  that  the  note  is  the  separate 
note  of  one  of  the  defendants,  and  was  given  to 
and  accepted  by  the  plaintiff  in  full  satrsfaction 
of  the  debt,  this  plea  is  bad  upon  special  demur- 
rer, because  it  amounts  to  the  general  issue. 
Van  Ness  v.  Forrest,  8  Cranch,  30 ;  3  Cond.  Rep. 
14. 

22.  The  principle  that  a  partner  cannot  sue  a 
partner  on  a  partnership  transaction,  does  not 
apply  to  a  case  where  a  note  in  writing  is  given 
for  money,  not  to  the  firm,  but  to  an  individual 
member.     Ibid. 

23.  A  conveyance  by  the  plaintlfTs  lessor, 
during  the  pendency  of  an  action  of  ejectment, 
can  only  operate  upon  his  reversionary  interest, 
and  cannot  extinguish  the  prior  lease.  The  ex- 
istence of  such  lease  is  a  fiction  ;  but  it  is  upheld 
for  the  purposes  of  justice.  If  it  expire  during 
the  pendency  of  a  suit,  the  plaintiff  cannot  re- 
cover his  term  at  law  without  procuring  it  to  be 


but  it  is  not  necessary  to  prove  the  note.  Sheehy  ;  enlarged  by  the  court,  and  can  proceed  only  for 
V.  MandcviUc,  7  Cranch.  208  ;  2  Cond.  Rep.  476.  '  antecedent  damages.     Robinson  v.  Campbell,  3 

15.  The  plaintiff  cannot  give  evidence  that    Wheat.  212;  4  Cond.  Rep.  235. 
the  variance  was  the  effect  of  mistake  or  inad-        24.  Under  the  sixth  section  of  the  patent  law 
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of  i793,  ch.  156,  the  defendant  pleaded  the  ge- 
neral issue,  and  gave  notice  that  he  would  prove 
at  the  trial,  that  the  machine,  for  the  use  of 
which  without  license  the  suit  was  brought,  had 
been  used  previous  to  the  alleged  invention  of 
the  plaintiff,  in  several  places,  which  were  spe- 
cified in  the  notice,  or  in  some  of  them  ;  and, 
also,  "'at  sundry  other  places  in  Pennsylvania 
and  Maryland,  and  elsewhere  in  the  United 
States."  The  defendants  having  given  evidence 
as  to  some  of  the  places  specified,  offered  evi- 
dence as  to  others  not  specified.  Held,  that  this 
evidence  was  admissible  ;  but  the  powers  of  the 
court  in  such  a  case  are  sutTicient,  and  will  be 
exercised  to  prevent  the  patentee  from  being 
taken  by  surprise.  Evans  v.  Eaton,  3  Wheat. 
454;  4  Cond.  Rep.  291. 

26.  A.  L.  brought  an  action  of  assumpsit  in 
the  circuit  court ;  after  issue  the  plaintiff  died, 
and  the  suit  was  revived  by  scire  facias,  in  the 
name  of  the  administratrix.  While  this  suit  was 
pending,  the  administratrix  intermarried  with  F. 
A.,  which  marriage  was  pleaded  puis  darrein 
continuance.  Held,  that  the  scire  facias  was 
thereupon  abated ;  and  a  new  scire  facias  might 
be  issued,  to  revive  the  original  suit  in  the  name 
of  F.  A.  and  wife,  as  the  personal  representatives 
of  A.  L.,  to  enable  her  to  prosecute  the  suit  to 
final  judgment,  under  the  thirty-first  section  of 
the  judiciary  act  of  1789,  chapter  20.  M'-Coul  v. 
Le  Kamp's  Adni'x,  2  Wheat.  Ill;  4  Cond. 
Rep.  58. 

27.  A  verdict  is  bad,  if  it  varies  from  the  issue 
in  a  substantial  matter,  or  if  it  find  only  a  part 
of  that  which  is  in  issue;  and,  though  the  court 
may  give  form  to  a  general  finding,  so  as  to  make 
it  harmonize  with  the  issue ;  yet,  if  it  appears 
that  the  finding  is  different  from  the  issue,  or  is 
confined  to  a  part  only  of  the  matter  in  issue,  no 
judgment  can  be  rendered  upon  the  verdict. 
Patterson  v.  The  United  States,  2  Wlieat.  221 ;  4 
Cond.  Rep.  98. 

28.  In  real  or  personal  actions,  at  common  law, 
the  death  of  parties  before  judgment,  abates  the 
suit;  and  it  requires  the  aid  of  some  statutory 
provision,  like  that  of  the  thirty-first  section  of 
the  judiciary  act  of  1789,  ch.  20,  to  enable  the 
suit  to  be  prosecuted  by  or  against  the  personal 
representaUve  or  heir  of  the  deceased,  where  the 
cause  of  action  survives.  Green  v.  Watkins,  6 
Wheat.  260  ;  5  Cond.  Rep.  87. 

29.  In  writs  of  error  upon  judgments  already 
rendered  in  personal  actions,  if  the  plaintiff  in 
error  dies  before  assignment  of  errors,  the  writ 
abates  at  common  law ;  but  if  after  assignment 
of  errors,  the  defendant  may  join  in  error,  and 
proceed  to  get  the  judgment  affirmed,  if  not 
erroneous,  and  may  then  revive  it  against  the 
representative  of  the  plaintiff.     Ibid. 

30.  But  a  writ  of  error,  in  personal  actions, 
does  not  abate  by  the  death  of  the  defendant  in 
error,  wJiether  it  happen  before  or  after  errors 
assigned  ;  and  the  personal  representatives  may 
not  only  be  admitted  voluntarily  to  become  par- 
ties, but  a  scire  facias  may  issue  to  compel  them. 
Ibid. 

31.  By  the  rules  of  the  supreme  court,  if 
either  party,  in   real   or  personal  actions,  die, 


pending  the  writ  of  error,  his  representatives  in 
the  personalty  or  realty,  may  voluntarily  become 
parties,  or  may  be  compelled  to  become  parties, 
in  the  manner  prescribed  by  the  rule.     Ibid. 

32.  In  ejectment,  an  amendment,  so  as  to  en- 
large the  term  laid  in  the  declaration,  will  be 
permitted,  in  the  discretion  of  the  court.  But  a 
writ  of  error  will  not  lie,  in  a  cajse  where  the 
court  below  has  denied  a  motion  for  this  pur- 
pose. Walden  v.  Craig,  9  Wheat.  576;  5  Cond. 
Rep.  687. 

33.  The  discharge  of  the  jury  from  giving  a 
verdict  in  a  capital  case,  without  the  consent  of 
the  prisoner,  the  jury  being  unable  to  agree,  is 
not  a  bar  to  a  subsequent  trial  for  the  same 
offence.  The  court  is  invested  with  the  discre- 
tionary authority  of  discharging  the  jury  from 
giving  any  verdict  in  cases  of  this  nature,  when- 
ever, in  their  opinion,  there  is  a  manifest  neces- 
sity for  such  an  act,  or  the  ends  of  public  justice 
would  otherwise  be  defeated.  United  States  v. 
Perez,  9  Wheat.  579;  5  Cond.  Rep.  689. 

34.  Under  the  tenth  section  of  the  patent  ac\ 
of  the  21st  of  February,  1793,  ch.  11,  upoi\ 
granting  a  rule,  by  the  judge  of  the  district 
court,  upon  the  patentee,  to  show  cause  why 
process  should  not  issue  to  repeal  the  patent, 
the  patent  is  not  repealed,  de  facto,  by  making 
the  rule  absolute  ;  but  the  process  to  be  awarded 
is  in  the  nature  of  a  scire  facias  at  common  law 
to  the  patentee,  to  show  cause  why  the  patent 
should  not  be  repealed,  with  costs  of  suit ;  and 
upon  the  return  of  such  process,  duly  served, 
the  judge  is  to  proceed  to  stay  the  cause,  upon 
the  pleadings  filed  by  the  parties,  and  the  issue 
joined  thereon.  If  the  issue  be  an  issue  of  fact, 
the  trial  thereof  is  to  be  by  a  jury  :  if  an  issue 
at  law,  by  the  court,  as  in  other  cases.  Ex  parte 
Wood,  9  Wheat.  603;  5  Cond.  Rep.  702. 

35.  In  such  a  case,  a  record  is  to  be  made  of 
the  proceedings,  antecedent  to  the  rule  to  show 
cause  why  process  should  not  issue  to  repeal  the 
patent,  and  upon  which  the  rule  is  founded. 
Ibid. 

36.  It  is  not  necessary  that  a  bill  of  exceptions 
should  be  formally  drawn  and  signed  before  the 
trial  is  at  an  end.  The  exception  may  be  taken 
at  the  trial,  and  noted  by  the  court,  and  may, 
afterwards,  during  the  term,  be  reduced  to  form 
and  signed  by  the  judge.  But,  in  such  cases,  it 
is  signed  nunc  pro  tunc,  and  purports,  on  its  face, 
to  be  the  same  as  if  actually  reduced  to  form, 
and  signed  during  the  trial.  It  would  be  a  fatal 
error  if  it  were  to  appear  otherwise.  Walton  v. 
The  United  States,  9  Wheat.  651 ;  5  Cond.  Rep. 
717. 

37.  It  is  unnecessary  for  an  attorney  or  soli- 
citor, who  prosecutes  a  suit  for  the  Bank  of  the 
United  States,  or  other  corporation,  to  produce  a 
warrant  of  attorney  under  the  corporate  seal. 
Osborn  v.  The  Bank  of  the  United  States,  9  Wheat. 
738;  5  Cond.  Rep.  741. 

38.  Whatever  authority  may  be  necessary  for 
an  attorney  or  solicitor  to  appear  for  a  natural  or 
artificial  person,  it  is  not  a  ground  of  reversal  for 
error  in  an  appellate  court,  that  such  authority 
does  not  appear  on  the  face  of  the  record.  It  is 
a  formal  defect,  which  is  cured  by  the  statute 
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of  ieofiiil"  and  the  thirty-second  section  of  the  |  it  aside  if  in  any  respect  defective.     Carnochan 

'        -  •       -       '  V.  r/tr(s?jc,  11  Wheat.  446 ;  6  Cond.  Kep.  382, 

41).   Where   a   bill    is   liled    to   set   aside   an 


jud'iciary  act  of  1789,  cli.  20.     Ibid 

39.  It  is  a  great  irregularity  for  the  marshal  to 
keep  the  property  or  the  proceed.-^  thereof  in  his 
own  hands,  or  to'distribnte  the  same  among  the 
parties  entitled,  without  a  special  order  from  the 
court ;  hut  such  an  irregularity  may  be  cureii  by 
the  assent  and  ratilication  of  all  the  parties  inte- 
rested, if  there  be  no  mala  fides.  2  he  CoUcclor, 
6  Wheat.  194;  5  Cond.  Rep.  62. 

40.  Although  a  consul  of  a  foreign  nation  may 
claim  in  the  admiralty  for  unknown  subjects  of 
his  nation,  yet  restitution  cannot  be  decreed 
without  specific  proof  of  the  individual  proprie- 
tary interest.  The  Antelope,  10  Wheat.  66;  6 
Cond.  Rep.  30. 

41.  Where  the  court  is  equally  divided,  the 
decree  of  the  court  below  is  of  course  affirmed, 
so  far  as  the  point  of  division  goes.     Ibid. 

42.  Where  the  manager  of  a  lottery,  drawn  in 
pursuance  of  an  ordinance  of  the  corporation 
of  the  city  of  Washington,  gave  a  bond  to  the 
corporation,  conditioned  "truly  and  impartially 
to  execute  the  duty  and  authority  vested  in  him 
by  the  ordinance:"  Held,  that  the  person  en- 
titled to  a  prize  ticket  had  no  right  to  bring  a 
suit  for  the  prize  against  the  manager,  upon  his 
bond,  in  the  name  of  the  corporation,  without 
their  consent.  21ie  Corporation  of  Washins;ton 
v.  Young,  10  Wheat.  406;  6  Cond.  Rep.  1637 

43.  Although  the  judge  may  refuse  to  declare 
the  law  to  the  jury  on  a  mere  hypothetical  ques- 
tion propounded  by  the  counsel,  and  not  warranted 
by  the  evidence  in  the  cause,  yet  if  he  proceeds 
to  s'ate  the  law  upon  such  question,  and  states 
it  erroneously,  his  opinion  may  be  revised  in  the 
court  above,  and  if  it  be  such  as  may  have  had 
an  influence  on  the  jury,  their  verdict  will  be  set 
aside.  Etting  v.  The  Bank  of  the  United  States, 
11  Wheat.  59;  6  Cond.  Rep.  216. 

44.  An  action  for  mesne  profits  may  be  main- 
tained by  the  landlord  in  fact,  who  is  in  posses- 
sion of  the  land  by  means  of  his  tenants,  and  by 
his  ads.  commands,  or  co-operation,  aids  in 
withholding  the  possession  from  the  plaintiff. 
Chirac  v.  Rciniclcer,  1 1  Wheat.  280 ;  6  Cond.  Rep. 
310. 

45.  Variances  between  the  writ  and  declara- 
tion are,  in  general,  matters  proper  for  pleas  in 
abatement.  Such  variances  cannot  be  taken  ad- 
vantage of  except  upon  oyer  of  the  original  writ, 
granted  in  some  proper  stage  of  the  cause.  Ibid. 

46.  ]\Iarriage  of  the  plaintiff  pending  the  suit, 
does  not,  of  itself,  abate  the  suit.  The  objec- 
tion can  only  be  made  available  by  plea  in  abate- 
ment.    Ibid. 

47.  On  a  libel  in  personam  for  damages,  if  the 
court  decrees  fhat  ckimages  be  recovered,  and 
that  commissioners  be  appointed  to  ascertain  the 
amount  thereof,  no  appeal  will  lie  from  such  a 
decree  until  the  commissioners  have  made  their 
report ;  this  not  being  a  final  decree.  Chace  v. 
Vasqacz,  11  Wheat.  429;  6  Cond.  Rep.  373. 

48.  It  is  not  the  practice  of  a  court  of  equity 
to  confirm  an  award  so  far  as  it  extends,  and  to 
supply  omissions  by  decree  of  the  court ;  it 
either  enforces  the  award  as  it  is  made,  or  sets 


agreement  or  conveyance,  the  conveyance  can- 
not be  established  without  a  cross  bill  filed  by 
the  defendant.     Ibid. 

50.  The  general  rule  of  law,  requiring  proof 
of  the  title  of  the  holders  of  a  note,  may  be 
modilied  by  a  rule  of  court,  dispensing  with 
proof  of  the  execution  of  the  note,  unless  the 
party  shall  annex  to  his  plea  an  affidavit  that  the 
note  was  not  executed  by  him.  Mills  v.  The 
Bank  of  the  Umted  States,  11  Wheat.  431;  6 
Cond.  Rep.  373. 

51.  Where  the  burthen  of  proof  of  certa-in 
specific  defences  set  up  by  the  defendant  is  on 
him,  and  the  evidence  presents  contested  facts, 
an  ab.solute  direction  Irom  the  court,  that  the 
matters  produced  and  read  in  evidence  on  the 
part  of  the  defendant  were  suflicient  in  law  to 
maintain  the  issue  on  his  part,  and  that  the  jury 
ought  to  render  their  verdict  in  favour  of  the  de- 
fendant, is  erroneous:  and  a  judgment  rendered 
upon  a  verdict  purporting  to  have  been  given 
under  such  a  charge  will  be  reversed,  although 
the  record  was  made  up  as  upon  a  bill  of  excep- 
tions taken  at  a  trial  before  the  jury  upon  the 
matters  in  issue,  no  such  trial  ever  having  taken 
place ;  and  the  case  having  assumed  that  shape 
by  the  agreement  of  the  parties,  in  order  to  take 
the  opinion  of  the  court  upon  certain  questions 
of  law.  United  States  v.  Tillotson,  12  Wheat. 
180;  6  Cond.  Re.p.  507. 

52.  In  a  trial  in  an  action  of  ejectment,  in 
which,  according  to  the  provisions  of  the  laws 
of  Tennessee,  the  defendant  was  held  to  bail, 
the  declaration  slated  two  demises,  by  H.  &  K., 
citizens  of  Pennsylvania;  and  the  other,  the 
demise  of  B.  &  G.  citizens  of  Massachusetts. 
The  cause  coming  on  for  trial  before  a  jury,  the 
plaintiffs  suffered  a  non-suit,  which  was  set 
aside  ;  and  the  court,  on  the  motion  of  the  plain- 
tiffs, permitted  the  declaration  to  be  amended, 
by  adding  a  count  on  the  demise  of  S.,  a  citizen 
of  Missouri.  The  parties  went  to  trial  without 
any  other  pleading;  and  the  jury  found  for  the 
plaintiff,  upon  the  third,  or  new  count,  and  a 
judgment  was  rendered  in  his  favour.  Held,to 
be  valid.  Wright  ct  al.  v.  The  Lessee  of  Hoi- 
lingsworth,  1  Peters,  165. 

53.  The  allowance  and  refusal  of  amend- 
ments in  the  pleadings — the  granting  and  re- 
fusing new  trials;  and  most  of  the  other  incidental 
orders,  made  in  the  progress  of  a  cause,  before 
trial,  are  matters  so  peculiarly  addressed  to  the 
sound  discretion  of  the  courts  of  original  juris- 
diction, as  10  be  fit  for  their  decision  only,  under 
their  own  rules  and  modes  of  practice.  The 
supreme  court  has  always  declined  interfering 
in  such  cases.     Ibid. 

54.  On  a  trial  upon  the  merits,  it  is  too  late 
to  take  exception  to  the  capacity  of  the  plaintiff 
to  sue ;  this  should  have  been  done  by  a  plea  in 
abatement,  before  the  trial :  and  the  omission 
to  do  this  is  a  waiver  of  the  objection.  Conard 
v.  The  Atlantic  Ins.  Co.,  1  Peters,  450. 

55.  In  respect  to  suhs  at  common  law,  the  laws 
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of  the  United  States  have  adopted  the  forms  of 
writs  and  executions,  and  other  process,  and  the 
modes  of  proceeding  authorized  and  used  under 
the  state  laws  ;  subject,  however,  to  such  aUer- 
ations  and  additions  as  may  from  time  to  time 
be  made  by  the  courts  of  the  United  States.  But 
writs  of  e.vecution  issuing  from  the  courts  of  the 
United  States  in  virtue  of  those  provisions,  are 
not  controlled  or  controllable,  in  their  operation 
or  effect,  by  any  collateral  regulations  and  re- 
strictions which  the  state  laws  have  imposed 
upon  the  state  courts  to  govern  them  in  the 
actual  use,  suspension  or  superseding  of  them, 
liuch  regulations  and  restrictions  are  e.\clusively 
addressed  to  state  tribunals,  and  have  no  etfi- 
cacy  in  the  courts  of  the  United  States,  unless 
adopted  by  them.  Boyle  v.  Zacharie  and  Turner, 
6  Peters,  648. 

56.  There  is  no  impossibility  or  impractica- 
bility in  courts  making  such  rules  in  relation  to 
the  "filing  of  the  pleadings,  and  the  joining  of 
issues  in  actions  for  duties  on  merchandize,  as 
will  enable  the  causes  to  be  heard  and  tried 
upon  the  merits,  and  a  verdict  found  at  the 
return  term  of  the  court.  Ex  parte  Davenport, 
6  Peters,  661. 

57.  It  is  the  settled  practice  in  the  courts  of 
the  United  States,  if  the  case  can  be  decided  on 
its  merits,  between  those  who  are  regularly  be- 
fore them,  although  other  persons,  not  within 
their  jurisdiction,  may  be  collaterally  or  inci- 
dentally concerned,  who  must  have  been  made 
parties  if  they  had  been  amenable  to  its  pro- 
cess, that  these  circumstances  shall  not  e.\pel 
other  suitors  who  have  a  constitutional  and  legal 
right  to  submit  their  case  to  a  court  of  the 
United  States ;  provided  the  decree  may  be  made 
without  affecting  their  interests.  This  rule  has 
also  been  adopted  by  the  court  of  chancery  in 
England.     Valtier  v.  Hinde,  7  Peters,  252. 

58.  A  plea  was  offered  after  issue  was  joined 
on  a  plea  in  bar,  and  the  argument  of  the  cause 
had  commenced.  The  court  might  admit  it; 
and  the  court  might  also  reject  it.  It  was  in  the 
discretion  of  the  court  to  allow  or  refuse  this 
additional  plea.  As  it  did  not  go  into  the  merits 
of  the  case,  the  court  would  undoubtedly  have 
acted  right  in  rejecting  it.  Breedlove  et  al.  v.  Ni- 
colet  et  al.,  7  Peters.  413. 

59.  All  the  proceedings  in  a  case  are  supposed 
to  be  within  the  control  of  the  court  while  they 
are  in  paper,  and  before  a  jury  is  sworn,  or  judg- 
ment given.  Orders  made  may  be  revised,  and 
such  as  in  the  judgment  of  the  court  may  have 
been  irregular  or  improperly  made,  may  be  set 
aside.     Ibid. 

60.  The  instructions  given  to  the  jury,  not 
conforming  to  the  issue  made  up  by  the  plead- 
ings, a  venire  de  novo  was  awarded.  Scott  v. 
Litnt^s  Administrator,  7  Peters,  596. 

61.  It  is  not  essential  that  any  court,  in  estab- 
lishing or  changing  its  practice,  should  do  so  by 
the  adoption  of  written  rules.  Its  practice  may 
be  established  by  a  uniform  mode  of  proceed- 
ing for  a  series  of  years,  and  this  forms  the  law 
of^the  court.  In  this  case  it  appears  that  the 
Louisiana  law,  which  regulated  the  practice  of 
the  district  court  of  Louisiana,  has  not  only  been 


repealed,  but  the  record  shows  that  in  the  year 
1830,  when  the  decision  was  given  in  this  case, 
there  was  no  such  practice  of  the  court,  as  was 
adopted  by  the  act  of  congress  of  26th  May, 
1824.  The  court  refused  the  statement  of  facts 
to  go  to  the  jury  for  a  special  finding,  because 
they  say,  "such  was  contrary  to  the  practice  of 
the  court."  On  a  question  of  practice,  it  would 
seem  that  the  decision  of  the  district  court  as  to 
what  the  practice  is  should  be  conclusive.  The 
practice  of  the  court  cannot  be  better  known 
and  established  than  by  its  own  solemn  adjudi- 
cations on  the  subject.  Duncaws  Heirs  v.  The 
United  States,  7  Peters,  435. 

62.  In  cases  where  the  demand  is  not  for 
money,  and  the  nature  of  the  action  does  not 
require  the  value  of  the  thing  demanded  to  be 
stated  in  the  declaration,  the  practice  of  the  su- 
preme court,  and  of  the  courts  of  the  United 
States  has  been,  to  allow  the  value  to  be  given 
in  evidence.  Ex  parte  Bradstreet,  7  Peters, 
634. 

63.  The  supreme  court  will  not  exercise  any 
control  over  the  proceedings  of  an  inferior  court 
of  the  United  States,  in  allowing  or  refusing  to 
allow  amendments  in  the  pleadings,  in  cases 
depending  in  those  courts ;  but  every  party  in 
such  courts  has  a  right  to  the  judgment  of  the 
supreme  court  in  a  suit  brought  in  those  courts, 
provided  the  matter  in  dispute  exceeds  the  value 
of  two  thousand  dollars.     Ibid. 

64.  The  plaintiffs  united  severally  in  a  suit, 
claiming  the  return  of  money  paid  by  them,  on 
distinct  promissory  notes  given  to  the  defend- 
ants. The  supreme  court  held,  that  they  are 
several  contracts,  having  no  connexion  with  each 
other.  These  parties  cannot  join  their  claims  in 
the  same  bill.  Several  creditors  may  not  unite 
in  a  suit  to  attach  the  effects  of  an  absent  debtor. 
They  may  file  their  separate  claims,  and  be  al- 
lowed payment  out  of  the  same  fund,  but  they 
cannot  unite  in  the  same  original  bill.  Yeatoii  v. 
Lenox,  8  Peters,  129. 

65.  Generally  speaking,  all  joint  obligors  and 
other  persons  bound  by  covenants,  contract,  or 
quasi  contract,  ought  to  be  made  parties  to  the 
suit ;  and  the  plaintiff  may  be  compelled  to  join 
them  all,  by  a  plea  in  abatement  for  the  non- 
joinder. But  such  an  objection  can  only  be  taken 
advantage  of  by  a  plea  in  abatement ;  for  if  one 
party  only  is  sued,  it  is  not  matter  in  bar  of  the 
suit,  or  in  arrest  of  judgment,  upon  the  finding 
of  the  jury,  or  of  variance  in  evidence  upon  the 
trial.  But  the  same  doctrine  does  not  appear  to 
have  been  acted  upon,  to  the  full  extent,  in  cases 
of  recognisance  and  judgments,  and  other  mat- 
ters of  record,  such  as  bonds  to  the  crown.  If 
in  cases  of  this  sort  it  appears  by  the  declara- 
tion, or  other  pleadings,  that  there  is  another 
joint  debtor  who  is  not  sued,  although  it  Is  not 
averred  that  he  is  living;  the  objection  need  not 
be  pleaded  in  abatement,  but  it  may  be  taken 
advantage  of  upon  demurrer,  or  in  arrest  of  judg- 
ment.    Gilmanv.  Rives,  10  relets.  298. 

66.  In  the  ordinary  course  of  things  en  the 
trial  of  a  cause,  before  a  jury,  if  an  objection  is 
made  and  overruled  as  to  the  admission  of  evi- 
dence, and  the  party  does  not  take  any  excep- 
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tion,  he  is  understood  to  waive  it.  The  excep- 
tion need  not,  indeed,  then  be  put  in  form,  or 
written  out  at  large  and  signed  ;  but  it  is  suffi- 
cient if  it  is  taken,  anil  the  right  reserved  to  put 
it  in  form;  to  be  written  out  at  large  and  sigiieil, 
within  the  time  prescribed  by  the  practice  or 
rules  of  the  court.  Poole  ct  al.  v.  7Vic  Lessee  of 
Fleeger,  1 1  I'eters,  185. 

67.  In  the  state  of  Tennessee,  the  uniform 
practice  has  been,  for  tenants  in  common  in 
ejectment,  to  dec-iare  in  a  joint  demise;  and  to 
recover  a  part  or  the  whole  of  the  premises  de- 
clared for,  according  to  the  evidence  adduced. 
Ibid. 

68.  A  declaration  in  the  circuit  court  of  the 
United  States,  for  the  Virginia  district,  stated 
the  plaintiffs  to  be  merchants  and  partners  trad- 
ing under  the  firm  and  by  the  name  and  style  of 
Duval  &  Co.,  of  Philadelphia,  in  Penn.sylvania. 
This  was  insufficient  to  give  jurisdiction  to  the 
circuit  court,  in  the  action,  if  the  exception  had 
been  taken  by  plea,  or  by  writ  of  error  origin- 
ally.   Ross  &)'  king  V.  Duval  et  al.,  13  Peters,  48. 

69.  Under  the  act  of  congress,  of  January  9, 
1809,  ch.  27,  prohibiting  the  exportation  of  goods, 
the  fine  imposed  by  the  law  was  to  be  assessed 
by  the  court,  not  to  be  found  by  the  jury.  United 
States  V.  Mann,  1  Gallis.  C.  C.  R.  3. 

70.  Jnformations  in  rem,  are  not  criminal  pro- 
ceedings. On  the  contrary,  it  has  been  solemnly 
adjudsed.  that  they  are  civil  proceedings.  Ano- 
nymous, 1  Gallis.  C.  C.  R-.  24. 

71.  A  court  of  error  cannot  award  a  repleader. 
United  Slates  v.  Sawyer,  1  Gallis.  C.  C.  R.  84. 

72.  Semble,  that  on  a  bail-bond  or  stipulation, 
judgment  cannot  be  rendered  until  twenty  days 
from  the  decree  of  condemnation,  and  that  in 
open  court.  M'-Lellan  v.  The  United  States,  1 
Gallis.  C.C.R.  227. 

73.  Where  there  were  two  defendants,  charged 
as  joint  contractors,  and  one  only  appeared  in 
the  suit;  a  verdict  having  been  found  in  favour 
of  him  who  appeared,  the  court  ordered  a  gen- 
eral judgment,  that  the  plaintiff  take  nothing  by 
his  writ.  Swift,  Adm'r,  v.  Hathaway  et  al.,  1 
Gallis.  C.C.R.  467. 

74.  If  an  informer  in  his  libel,  blend  his  rights 
with  those  of  the  United  States,  in  the  manner 
of  a  qui  tarn  action,  it  is  at  most  but  an  irregu- 
larity, not  affecting  the  nature  of  the  proceed- 
ings. If  the  informer  cannot  take  any  interest, 
condemnation  will  take  place  to  the  United 
States.  The  Cargo  of  the  Emulous,  1  Gallis.  C. 
C.  R.  563. 

75.  Where  an  action  is,  in  its  origin,  instituted 
in  the  name  of  A,  for  the  use  of  B,  the  cestui  que 
use,  is.  by  the  law  of  Maryland,  regarded  as  the 
real  plaintiff.  Gaither  v.  The  Farmers'  and  Me- 
clianics''  Bank  of  Georgetown,  1  Peters,  42. 

76.  A  commission  was  issued  in  the  name  of 
Richard  M.  Meade,  the  name  of  the  party  being 
Richard  W.  Meade.  This  is  a  clerical  error,  and 
does  not  affect  the  execution  of  the  commission. 
Kecne  v.  Meade.  5  Peters,  6. 

77.  It  is  not  Known  that  there  is  any  practice 
in  the  execution  or  return  of  a  commission,  re- 
quiring a  certificate,  in  whose  handwriting  the 
depositions  returned  with  the  commission  were 


set  down.  All  that  the  commission  requires  is, 
that  the  commissioners,  having  reduced  the  de- 
po.sitions  taken  by  them  to  writing,  should  send 
them,  with  the  commission  under  their  hands 
and  seals,  to  the  judges  of  the  court  out  of  which 
the  commission  issued.  But  it  is  immaterial  in 
whose  handwriting  the  depositions  are:  and  it 
cannot  be  required  that  they  should  certify  any 
immaterial  fact.     Ibid. 

78.  A  certificate  by  the  commissioners,  that 
A  B,  whom  they  were  going  to  employ  as  a 
clerk,  had  been  sworn,  admits  of  no  other  rea- 
sonable interpretation  than  that  A  B  was  the 
person  appointed  by  them  as  clerk.     Ibid.  9. 

79.  It  is  not  necessary  to  return  with  the  com- 
mission the  form  of  the  oath  administered  by  the 
commissioners  to  the  witnesses.  When  the  com- 
missioners certify,  the  witnesses  were  sworn, 
and  the  interrogatories  annexed  to  the  commis- 
sion were  all  put  to  them,  it  is  presumed  that 
they  were  sworn  and  examined  as  to  all  their 
knowledge  of  the  facts.     Ibid.  10. 

80.  Generally  speaking,  matters  of  practice  in 
the  inferior  courts  do  not  constitute  subjects  upon 
which  errors  can  be  assigned  in  the  appellate 
court.     Parsons  v.  Bedford  et  al.,  3  Peters,  445. 

81.  Ejectment.  The  declaration  described  the 
property  for  which  the  suit  was  instituted  as 
"  lying  between  Water  street  and  the  river  Mo- 
nongahela,  with  the  appurtenances,  situate  and 
being  in  the  city  of  Pittsburgh."  The  jury  found 
a  general  verdict  for  the  plaintiff;  and  the  de- 
fendants assigned  for  error,  that  the  verdict,  be- 
ing general,  is  void  for  the  want  of  certainty.  By 
the  court: — This  must  be  considered  as  an  ex- 
ception to  the  sufficiency  of  the  declaration  ;  as 
any  other  matter  embraced  in  it  might  have 
been  considered  on  a  motion  for  a  new  trial,  but 
cannot  now  be  noticed.  Barclay  et  al.  v.  HoivelPs 
Lessee,  6  Peters,  498. 

82.  After  the  recovery  of  a  judgment  by  an 
administrator,  it  is  not  necessary  in  a  suit  upon 
the  judgment,  that  he  shall  sue  as  administrator, 
the  debt  on  the  judgment  being  due  to  him  per- 
sonally;  and  if,  in  such  suit,  he  shall  name  him- 
self as  administrator,  it  will  be  surplusage.  Bid' 
die's  Admh-  v.  Wilkins,  1  Peters,  686. 

83.  Upon  the  true  interpretation  of  the  provi- 
sion in  the  sixty-fifth  section  of  the  duty  collec- 
tion act  of  1799,  ch.  128,  relative  to  granting 
judgment  on  motion  in  suits  on  bonds  to  the 
United  States  for  duties,  the  legislature  intended 
no  more  than  to  interdict  the  party  from  an  im- 
parlance, or  any  other  means  or  contrivances  for 
mere  delay.    Ex  -parte  Davenport,  6  Peters,  661. 

84.  The  act  for  regulating  piocesses  in  the 
courts  of  the  United  States,  provides  that  the 
forms  and  modes  of  proceeding  in  courts  of 
equity,  and  in  those  of  aiimiralty  and  maritime 
jurisdiction,  shall  be  according  to  the  principles, 
rules  and  usages  which  belong  to  courts  of 
equity  and  to  courts  of  admiralty,  respectively, 
as  contradistinguished  from  courts  of  common 
law,  subject,  however,  to  alterations  by  the 
courts,  &c.  This  act  has  been  generallj'  under- 
stood to  adopt  the  principles,  rules  and  usages 
of  the  court  of  chancery  of  England.  Vattier  v. 
Hiiide,  7  Peters,  252. 
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85.  Although  a  venire  de  novo  is  frequently 
awarded  by  a  court  of  errors  vipon  a  bill  of  ex- 
ceptions, to  enable  parties  to  amend  ]  and  al- 
though amendments  may,  in  the  sound  discre- 
tion of  the  court,  upon  a  new  trial,  be  permitted  ; 
the  venire  de  novo  is,  in  no  instance,  any  thing 
more  than  an  order  for  a  new  trial  in  a  cause  in 
which  the  verdict  or  judgment  is  erroneous  in 
matter  of  law;  and  is  never  "equivalent  to  a 
new  suit."  No  statute  of  the  United  States  al- 
ters the  law  in  this  regard.  United  Slates  v. 
Hau'hns,  10  Peters,  125. 

86.  A  judgment  that  a  declaration  is  bad  in 
substance  (which  alone,  and  not  matter  of  form, 
is  the  ground  of  a  general  demurrer)  can  never 
be  pleaded  as  a  bar  to  a  good  declaration  for 
the  same  cause  of  action.  The  judgment  is  in 
no  just  sense  a  judgment  upon  the  merits. 
Oilman  v.  Rives,  10  Peters,  298. 

87.  Where  one  of  three  parties,  plaintiffs  in  a 
writ  of  error,  dies,  after  the  writ  of  error  is  is- 
sued, it  is  not  necessary  to  make  the  heirs  and 
representatives  of  the  deceased,  parties  to  the 
writ  of  error;  as  the  cause  of  action  survives  to 
the  two  other  plaintiffs  in  error.  M^Kenney  v. 
Carroll,  12  Peters,  66. 

88.  In  an  action  of  ejectment,  the  day  of  the 
ouster  need  not  be  alleged  ;  and  it  is  sufficient 
if  it  is  laid  down  after  the  demise.  Woodward 
v.  Brown  et  al.,  13  Peters,  1. 

89.  Where  a  bill  of  exceptions  is  taken  at  the 
trial;  a  motion  for  a  new  trial  will  not  be  en- 
tertained, unless  the  bill  of  exceptions  is 
waived.  Cunningham  v.  Bell,  5  INlason's  C.  C. 
R.  161. 

90.  No  state  regards  the  forms  or  modes  of 
remedies  in  other  states,  to  enforce  contracts; 
but  acts  upon  its  own  processes  only.  Titus  v. 
Hobart,  5  Mason's  C.  C.  R.  378. 

91.  The  affidavit  on  which  a  writ  of  ne  exeat 
will  issue,  should  be  positive  to  a  debt,  or  to  the 
belief  of  the  plaintiff,  that  a  certain  balance  of 
account  is  duo.  The  plaintiff  was  permitted  to 
amend  his  affidavit,  and  being  sworn  at  the  in- 
stance of  the  defendant,  he  was  permitted  to 
state  that  a  particular  item  of  his  claim  had  not 
been  passed  upon  by  arbitrators,  who  had  e.xa- 
mined  the  accounts  Jaetween  the  parties.  Ger- 
non  v.  Boccaline,  2  Wash.  C.  C.  R.  130. 

92.  Pennsylvania. — A  continuance  of  the  cause 
was  allowed,  a  witness  being  absent  iu  New 
Jersey ;  on  the  ground  that  a  state  magistrate 
cannot  issue  process  of  subpoena,  for  a  witness 
residing  in  another  state;  the  witnesses  served 
with  such  a  subpoDua  not  having  attended. 
Utiiled  Slates  v.  Litlle,  2  Wash.  C.  C.^'R.  159. 

93.  Pennsylvania. — On  an  application  by  the 
defendant,  who  was  an  administrator,  and  who 
had  a  few  days  before  discovered  papers  mate- 
rial to  the  cause,  the  court  allowed  a  continu- 
ance. Hourquebie  v.  Girard,  Admh;  2  Wash.  C. 
C.  R.  164. 

94.  Pennsylvania. — Under  a  plea  of  payment, 
proof  of  the  discontinuance  of  the  suit  cannot 
be  given  in  evidence;  the  defendant  should 
have  availed  himself  of  the  alleged  discon- 
tinuance,  before   he    appeared    and    took   de- 
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fence.     Latapee  v.  Picholin,  2  Wash.  C.  C.  R. 
180. 

95.  Pennsylvania. — Where,  on  a  rule  to  show 
cause  of  action,  the  plaintiffs  have  produced  a 
positive  affidavit  of  debt,  the  defendant  cannot 
give  evidence  that  a  suit  for  the  same  cause  of 
action  had  been  instituted  in  another  court.  Post 
et  al.  v.Sarmiento,  2  Peters,  198. 

96.  Pennsylvania. — After  bail  given  and  plea 
pleaded,  the  defendant  cannot  arrest  the  judg- 
ment on  the  ground  of  misnomer.  Scull  v.  Brid- 
die,  2  Wash.  C.  C.  R.  200. 

97.  Pennsylvania. — The  court  are  not  pre 
eluded  from  obtaining  further  satisfaction  as  to 
the  debt  sworn  to  in  the  affidavit  to  hold  to  bail, 
because  the  affidavit  is  positive :  but  the  neces- 
sity to  examine  the  party  making  the  same, 
must  appear  on  the  face  of  the  affidavit.  Oliver 
V.  Parish,  2  Wash.  C.  C.  R.  462. 

98.  Pennsylvania. — Where  no  declaration  has 
been  filed,  or  no  plea  given,  a  rule  for  trial,  or 
non  pros,  cannot  be  enforced.  Sullivan  v. 
Browne,  2  Wash.  C.  C.  R.  204 

99.  Pennsylvania. — Where  the  plaintiff  filed. 
a  new  count  to  the  declaration,  to  which  no  plea 
had  been  entered,  a  continuance  of  the  cause 
was  granted.  Le  Roy  v.  The  Delaware  Ins.  Co., 
2  Wash.  C.  C.  R.  223. 

100.  Pennsylvania. — The  plaintiffs  issued  a 
commission  to  take  testimony  abroad,  and  the 
defendant  joined  in  the  sqjne,  by  filing  cross  in- 
terrogatories; but  the  plaintiffs  afterwards  found 
a  witness  to  prove  the  facts  they  desired  to  es- 
tablish, and  abandoned  the  commission.  The 
court  said,  this  would  be  a  surprise  on  the  de- 
fendant.    Ibid. 

101.  Pennsylvania. — A  cause  had  been  at  is- 
sue for  three  terms,  and  the  defendant  asked 
leave  to  file  a  new  plea,  the  effect  of  which 
would  be  to  oblige  the  defendant  to  suffer  a  non- 
suit. The  defendant,  before  the  suit  was  brought, 
refused  to  show  his  lease  to  the  plaintiff;  when, 
by  so  doing,  he  could  have  prevented  the  insti- 
tution of  the  suit.  The  court  refused  to  permit 
the  defendant  to  enter  the  plea,  but  on  condition 
of  his  paying  the  whole  costs  of  the  suit. 
Anonymous,  2  Wash.  C.  C.  R.  270. 

102.  Pennsylvania. — If  there  was  error  in  en- 
tering a  judgment,  the  court  at  a  subsequent 
term  cannot  set  it  aside,  unless  it  was  entered 
by  misprision  of  the  clerk,  by  fraud,  or  the  like. 
Assignees  of  Medford  v.  Dorsey,  2  Wash.  C.  C. 
R. 433. 

103.  Pennsylvania. — After  a  rule  on  the  mar- 
shal, to  return  the  capias  ad  satisfaciendum  is- 
sued against  the  defendants,  and  the  return  of 
the  marshal  that  the  plaintiff  had  directed  him 
not  to  serve  the  writ  on  one  defendant,  and  that 
the  other  could  not  be  found,  the  court  have 
nothing  more  to  do  with  the  rule.  If  the  mar- 
shal has  misconducted  himself,  the  remedy  is 
by  action  for  a  false  return.  Sigourney  v.  Ingra- 
ham  el  al,  2  Wash.  C.  C.  R.  336. 

104.  Pennsylvania. — By  the  law  and  practice 
of  Pennsylvania,  if  the  sheriff  return  non  est 
inventus,  as  to  one  defendant,  and  service  of  the 
writ    on    another,    the    plaintiff   may    proceed 

3e 


434 


PRACTICE. 


General  Principles. 


against  the  defendant  served  with  process  on  a 
joint  contract,  stating  the  return  ot  the  writ  in 
the  deckiiation.  Craig  v.  Cummings,  2  Wash. 
C.  C.  K.  505. 

105.  I'eimsylvaiiia.  —  A  report  of  referees 
made  under  an  order  of  court,  was  set  aside,  be- 
cause a  plain  and  palpable  mistake  was  made 
by  the  referees  as  to  matters  of  fact.  Knox  v. 
Walton  ct  al..  2  Wash.  C.  C.  U.  507. 

106.  Pennsylvania. — If  the  defendant  insist 
upon  it,  the  plaintiff's  attorney  must  file  his 
warrant  of  attorney.  Kins  of  Sjmin  y.OUver,  2 
Wash.  C.  C.  R.  220. 

107.  Pennsylvania. — A  motion  was  made  to 
take  money  out  of  court,  levied  by  the  marshal, 

to  satisfy  a  judgment  obtained  by  the  plaintiff  i  ings  in  attachment  for  contempt,  are  to  be  per 
against  the  defendant,  on  the  ground  of  priority,  j  sonaliy  served.    But  if  the  party  charged  evatles 


114.  Pennsylvania. — Where  the  lessor  of  the 
plaintiff  dies,  after  juilgment  in  ejectment,  the 
execution  may  is^^ne  in  the  name  of  the  lessee 
of  the  plainiilf  wilhout  a  scire  facias  to  revive 
the  jndirment.  Lessee  of  Penn  \.  Klyne,  Feters' 
C.  C.  R.^446. 

115.  Pennsylvania.  —  The  practice  of  the 
courts  of  Pennsylvania  for  the  jury  to  find  a 
special  verdict,  in  a  case  where  the  parties  have 
not  legal  but  equitable  claims,  does  not  apply  to 
the  circuit  court  of  the  United  States-  that  court 
having  equity  powers.  Conn  ctal.  v.Penn  el  al., 
Peters'  C.  C.  R.  497. 

1 16.  All  rules  and  orders  to  bring  a  party  into 
contempt  of  court,  and  all  notices  of  proceed- 


under  a  judgment  obtained  in  a  court  of  the 
state  of  Pennsylvania  in  favour  of  William 
Lewis,  Esq.,  who  made  the  motion.  By  the 
court : — Although  the  remedy,  by  motion,  to  take 
money  out  of  court,  in  a  case  of  this  kind,  is  not 
the  only  one  the  party  has,  yet,  as  it  decides 
the  rights  of  the  parties  in  a  summary  way,  it  is 


the  service,  or  other  circumstances  render  it  pro- 
per, the  court  will  order,  that  leaving  the  notice 
at  his  last  place  of  dwelling  or  abode,  will  be 
sufficient.  HoUingsu'orth  v.  Duane,  Wallace's  C. 
C.  R.  141. 

1 17.  Pennsylvania. — The  causes  in  which  the 
United  States  are  interested  are  entitled  to  a 


convenient  to  all.     But  the  court  will  take  care  '  preference.    Wallace's  C.  C.  R.  6. 


that  the  party  who  is  authorized  to  take  the 
money  is  entitled  to  it  under  a  regular  execution, 
and  under  which  the  proceedings  have  been 
regular.  If  irregularities  appear  sufficient  to  set 
aside  the  execution,  the  parly  must  resort  to  his 
suit  at  law  against  the  officer.  Ascarati  v.  Fitz- 
Simmons,  3  Wash.  C.  C.  R.  134. 

108.  Pennsylvania. — It  is  a  fatal  objection  to 
an  execution  that  it  issued  more  than  a  year  and 
a  day  before  the  judgment,  without  a  scire  facias 
having  been  issued  to  revive  the  judgment.  Ibid. 

109.  Pennsylvania. — Motion  for  a  rule  to  show- 
cause  why  an  execution  issued  by  the  United 
States  shall  not  be  stayed,  the  defendant  claim- 
ing that  he  is  entitled  to  further  credits  from  the 
United  States,  which  will  reduce  the  amount  of 
the  judgment.  By  the  court : — The  motion  will 
not  be  granted,  unless  on  an  affidavit,  stating 
precisely  what  credits  are  claimed,  and  the  na- 
ture of  them.  United  States  v.  Wells,  3  Wash.  C. 
C.  R.  245. 


118.  Pennsylvania. — To  obtain  the  further  con- 
tinuance of  a  cause,  in  which  a  rule  has  been 
taken  for  trial  or  non  pros,  the  plaintiff  must 
show  some  strong  legal  or  equitable  ground: 
and  it  is  not  sufficient  to  allege  that  the  attorney 
in  fact,  or  in  law,  from  attention  to  other  neces- 
sary concerns,  could  not  be  prepared  for  the 
trial.  Hammond'' s  Lessees  v.  Haws,  Wallace's  C. 
C.  R.  1. 

119.  Where  the  execution  of  a  commission  to 
obtain  testimony,  has  been  prevented  by  the  pro- 
secutor or  his  agents,  the  defendant  is  entitled 
to  a  commission,  even  if  he  has  been  guilty  of 
laches,  in  takinc  out  the  commission.  United 
States  V.  Duane.  Wallace's  C.  C.  R.  5. 

120.  Where  the  defendant,  by  mistake,  give.s 
notice  of  a  new  ground  of  defence,  to  repel 
which  the  defendant  sends  his  principal  witness 
away  to  obtain  testimony,  who  is  still  absent, 
though  the  defendant  offers  to  take  the  old 
ground,  yet  the  plaintiff  is  entitled  to  a  conti- 


110.   Pennsylvania.  —  The  continuance  of  a  '  nuance,  notwithstanding  a   rule  to  try  or   non 


cause  by  consent,  or  by  order  of  the  court,  while 
it  is  under  a  rule  for  trial  or  non  pros.,  does  not 
discharge  the  rule  ;  and  such  a  rule  continues 
until  it  is  expressly  discharged.  The  King  of 
Spain  V.Oliver,  Peters'  C.  C.  R.  217 


pros,  has  been  taken.  Echeveria  v.Nairac,  Wal- 
lace's C.  C.  R.  29. 

121.  Pennsylvania. — The  court  will  not  dis- 
miss a  bill  for  want  of  proceeding  in  the  cause 
for  three  terms,  without  giving  one  term's  notice 


111.  If  a  cause  be  continued   from  time   to    of  the  application  for  dismission.     Delauney  v. 
time  by  consent,  it  is  the  duty  of  the  parties  to    Hermann,  Baldwin's  C.  C.  R.  132. 


be  ready  for  trial  at  any  subsequent  time;  and 
notice  of  an  intention  to  try  the  cause  is  not 
necessary  from  either  party.     Ibid. 

112.  Pennsylvania. — After  the  conveyance  to 
a  third  person  of  land  which  has  been  recovered 
in  ejectment,  a  scire  facias  and  an  habere  facias 
must  issue  in  the  name  of  the  plaintiff  in  the 
orisinal  judgment.  Lessee  of  Perm  v.  Klyne,  Pe- 
ters' C.  C.  R.  446. 

113.  Pennsylvania. — The  court  will  not  inter 


122.  Pennsylvania. — An  affidavit  of  merits  is 
not  necessary  to  set  aside  a  judgment  by  default 
irregularly  entered.  Where  the  counsel  of  a  de- 
fendant in  an  ejectment,  requested  the  clerk  to 
enter  his  appearance,  who  promised  to  do  it,  a 
subsequent  judgment,  by  default,  in  a  rule  to 
plead,  is  not  regular.  Lessee  of  Sheepshanks  v. 
Boijer,  Baldwin's  C.  C.  R.  462. 

123.  Pennsylvania.  —  Where  money,  subject 
to  distribution,  is  in  court  after  the  report  of  an 


fere  in  a  summary  way  to  distribute  money,  the  1  auditor,  the  decree  does  not  follow  the  report  of 
proceeds  of  an  execution,  unless  the  same  is  !  the  auditor,  as  a  matter  of  course,  because  no 
paid  into  court.  IFor/znan  v.  Coni/HgAam,  Peters' i  exception  has  been  taken  to  it.  Harper  v.  The 
C.  C.  R.  241.  i  New  Brig,  Gilpin's  D.  C.  R.  545. 
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124.  Pennsylvania.  —  To  entitle  the  plaintiff 
to  file  a  common  appearance  for  the  defendant, 
under  the  act  of  the  assembly  of  Pennsylvania, 
of  the  20th  of  March,  1724,  the  summons  must 
have  been  served  ten  days  before  the  return 
day.  But  if  it  was  not  served  that  length  of 
time,  the  writ  is  not  to  be  dismissed  :  but  the 
plaintiff  must  proceed  regularly  to  enforce  an  ap- 
pearance.   Smith  v.  Bohn,  4  Wash.  C.  C.  R.  127. 

125.  Pennsylvania. — Where  the  summons  is 
served  ten  days  before  the  return  day,  the  plain- 
tiff, on  filing  his  declaration,  is  entitled  to  enter 
up  judgment  by  nil  dicit,  for  want  of  appearance. 
But  this  must  be  done  at  rules.  Hines  ct  al.  v. 
Dean  et  al..  4  Wash.  C.  C.  R.  159. 

126.  Pennsylvania.  —  Amendments  of  decla- 
rations in  ejectment,  by  adding  a  count  stating  a 
demise  under  a  new  title,  are  not  allowed.  Gale 
V.  Bahcock,  4  Wash.  C.  C.  R.  199. 

127.  Pennsylvania. — A  judgment  by  default 
and  a  habere  facias  possessionem  executed,  was 
set  aside :  the  service  not  being  made  on  the 
tenant  in  possession,  but  on  the  landlord.  West 
V.  Talman,  4  Wash.  C.  C.  R.  200. 

128.  Pennsylvania.  —  Judgment  on  the  issue 
of  nul  tiel  record  being  rendered  for  the  plain- 
tiff, the  court  directed  a  writ  of  inquiry  to  issue 
in  the  original  suit  to  assess  the  damages  to 
which  the  plaintiff  was  entitled,  the  parties  not 
agreeing  to  the  sum  due  to  the  plaintiffs:  the 
judgment  against  the  bail  to  remain  as  a  secu- 
rity. Bobyshall  et  al.  v.  Oppenheimer,  4  Wash.  C. 
C.  "R.  388. 

129.  Pennsylvania. — An  e.xecution  cannot  is- 
sue until  the  e.xpiration  of  ten  days  from  the 
judgment,  and  if  it  issues,  the  court  will  set  it 
aside  on  motion.     Ibid. 

130.  Pennsylvania. — A  motion  to  set  aside  a 
judgment  by  default,  made  after  the  term  is 
over,  by  petition  to  a  judge,  is  not  within  the 
words  or  the  equity  of  the  eighteenth  section  of 
the  judiciary  act  of  1789.  Den  ex  dcm.  of  Po- 
pino  V.  McAllister,  4  Wash.  C.  C.  R.  393. 

131.  Pennsylvania.  —  A  judgment  by  default 
against  the  casual  ejector,  for  want  of  an  appear- 
ance and  confessing  lease,  entry  and  ouster,  may 
be  set  aside  at  a  subsequent  session,  upon  good 
cause  shown,  where  the  defendant  swears  to 
merits,  and  a  trial  has  not  been  lost.  The  affi- 
davit is  sufficient  on  which  to  found  the  motion. 
Ibid. 

132.  New  Jersey. — The  rule  of  the  supreme 
court  of  New  Jersey,  made  in  1805,  that  after  a 
cause  has  slept  on  the  docket  for  twelve  months, 
a  term's  notice  of  trial  must  be  given,  never 
having  been  adopted  by  this  court,  is  not  obliga- 
tory on  the  practice  here.  Den  ex  dcm.  of  Bay- 
ard v.  Mandeville,  4  Wash.  C.  C.  R.  445. 

133.  Pennsylvania. — After  judgment  on  the 
bail  bond  for  the  penalty,  if  the  real  amount  of 
debt  due  by  the  principal,  and  claimed  by  the 
plaintiff,  be  controverted,  the  court  may  direct  a 
writ  of  inquiry  in  the  original  suit,  to  ascertain 
the  sum  due,  or  may  direct  it  in  the  bail  bond 
suit,  or  may  direct  an  issue  to  be  made  up,  and 
tried  at  bar.  Bobyshall  v.  Oppenheimer,  4  Wash. 
C.  C.  R.  482. 

134.  Pennsylvania. — After  notice  of  trial,  the 


defendant  cannot  move  to  put  off  the  trial,  until 
the  costs  of  a  former  ejectment  be  paid,  without 
notice  that  such  a  motion  would  be  made ;  nor 
can  it  prevail,  under  any  ciicumstances,  if  the 
costs  be  demanded  on  an  ejectment  which  has 
been  decided  in  the  state  court.  Deny.  Bacon 
^-  Sharp,  4  Wash.  C.  C.  R.  578. 

135.  Pennsylvania. — In  ejectment,  where  the 
value  of  (he  matter  in  dispute  is  not  averred  in 
the  declaration,  evidence  cannot  be  given  of  it 
by  the  defendant.  If  intended  to  be  controvert- 
ed, it  should  have  been  put  in  issue  by  plea;  but 
the  court  will  not  admit  such  a  plea  pending  the 
trial.  Lessee  of  Lanning  v.  Dolph  et  al.,  4  Wash. 
C.  G.  R.  624. 

136.  The  state  legislatures  have  certainly  no 
authority  to  prescribe  the  forms  or  modes  of  pro- 
ceeding in  the  courts  of  the  United  States;  but 
having  created  a  right,  and  at  the  same  time 
prescribed  the  remedy  to  enforce,  if  the  remedy 
prescribed  is  substantially  consistent  with  the 
ordinary  modes  of  proceeding  on  the  chancery 
side  of  the  federal  courts,  no  reason  exists  why 
it  should  not  be  pursued  in  the  same  form  as  in 
the  state  courts.  On  the  contrary,  propriety  and 
convenience  suggest  that  the  practice  should  not 
materially  differ,  when  titles  to  lands  are  the 
subjects  of  investigation.  Clarke  v.  Smith,  13 
Peters,  195. 

137.  The  undoubted  truth  is,  that  when  inves- 
tigating and  decreeing  on  titles  in  this  country, 
courts  must  deal  with  them  in  practice  as  it  finds 
them,  and  accommodate  our  modes  of  proceed- 
ing, in  a  considerable  degree,  to  the  nature  of 
the  case,  and  to  the  character  of  the  equities 
involved  in  the  controversy,  so  as  to  give  effect 
to  state  legislation  and  state  policy ;  not  depart- 
ing, however,  from  what  legitimately  belongs  to 
the  practice  of  a  court  of  chancery.     Ibid. 

138.  In  a  scire  facias  to  revive  a  judgment  in 
ejectment,  where  it  is  stated  that  the  term  reco- 
vered is  yet  unexpired,  this  is  sufficient.  It  is 
not  required  that  the  term  as  laid  in  the  decla- 
ration, and  the  facts  showing  its  continuance, 
should  be  stated.  Lessee  of  IValden  v.  Crais^s 
Heirs,  15  Peters,  147. 

139.  When  the  court  have  given  leave,  on 
motion,  to  extend  the  term  in  a  demise,  and  the 
amendment  is  specific,  it  is  not  necessary  to  in- 
terline it  in  the  declaration.  If  leave  to  amend 
the  declaration  had  been  given  generally,  and 
the  amendments  had  not  been  interlined,  it 
would  be  different.     Ibid. 

140.  In  Kentucky  there  is  no  law  which  limits 
a  revival  of  judgments,  and,  at  law,  lapse  of 
time  can  only  operate  by  way  of  evidence. 
From  lapse  of  time  and  favourable  circumstan- 
ces, the  existence  of  a  deed  may  be  presumed, 
or  that  an  obligation  has  been  discharged  ;  but 
this  presumption  always  arises  under  pleadings, 
which  would  render  the  facts  presumed  proper 
evidence.  A  demurrer  to  a  scire  facias  raises 
only  questions  of  law  on  the  facts  stated  in  the 
writ  of  scire  facias ;  no  evidence  is  heard  by  the 
court  on  the  demurrer,  and  conisequently  there 
is  no  presumption  against  the  judgment  on  which 
the  writ  issued,  from  lapse  of  time.     Ibid. 

141.  The  marshal,   on  his   return   to  •     --ire 
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iacias  to  revive  a  judgnienl  in  ejectment,  stated  I  148.  By  a  statute  of  Mississippi,  all  promises, 
that  two  of  the  del'endaiits  were  iload  ;  this  re-  !  contracts  and  liabilities  of  co-paitners  are  to  be 
turn  does  not  become  matter  of  record,  like  the    iloemeti  and  adjiukH'd  joint  aiul  several;  and  in 


fact  of  the  service  of  the  writ,  stated  in  the  re- 
turn, and  cannot  be  taken  advantage  of  by  de- 
murrer. A  plea  in  abatement  was  the  proper 
method  of  taking  advantage  of  the  decease  of 
those  of  the  ilcfendants  who  were  deceased.  On 
this  plea  the  plaiiitiH"  could  have  taken  issue, 
and  have  had  the  facts  ascertained  by  a  jury. 
Ibid. 

14'2.  To  a  scire  facias  to  revive  a  judgment  in 
ejectment,  it  is  not  necessary  to  make  tlie  exe- 
cutors or  ailministrators  of  deceased  defendants 
parties;  the  subject-matter  in  dispute  baing 
laud,  over  which  they  have  no  control.  The  law 
is  well  settled,  that  where  a  defendant  iji  eject- 
ment dies,  the  judgment  must  be  revived  against 
both  his  heirs  and  the  terre-tenants.     Ibid. 

143.  Service  of  process  or  notice  is  necessary 
to  enable  a  court  to  exercise  jurisdiction  in  a 
case ;  and  if  jurisdiction  be  taken  in  a  case  in 
which  there  has  been  no  process  or  notice,  the 
proceeding  is  a  nullity.  But  this  is  only  where 
original  jurisdiction  is  exercised  ;  and  not  a  de- 
cision of  a  collateral  question,  in  a  case  where 
the  parties  are  before  the  court.     Ibid. 

144.  After  judgment,  the  parties  are  still  in 
court,  for  all  the  purposes  of  giving  effect  to  it. 
And  in  the  action  of  ejectment,  the  court  having 
power  to  extend  the  demise  after  judgment,  the 
defendant  may  be  considered  in  court,  on  a  mo- 
tion to  amend,  as  well  as  on  any  other  motion  or 
order  which  may  be  necessary  to  carry  into  efl'ect 
the  judgment.  In  no  correct  sense  is  this  power 
of  amendment  similar  to  the  exercise  of  an  ori- 
ginal jurisdiction  between  parlies  on  whom  pro- 
cess has  not  been  served.     Jbid. 

145.  By  the  revised  code  of  Mississippi,  614, 
any  number  of  breaches  may  be  assigned  ;  ancl 
when  any  demurrer  shall  be  joined  in  any  ac- 
tion, no  defect  in  the  pleadings  shall  be  regarded 
by  the  court,  unless  specially  alleged  as  causes 
of  demurrer.  A  case  having  come  to  the  su- 
preme court  by  writ  of  error  from  the  district  of 
Mississippi,  the  mode  of  proceedings  in  that 
state  govern  the  pleadings.  The  United  States  v. 
Boyd,  15  Peters,  187. 

146.  The  case  having  been  brought  up  from 
the  circuit  court  of  Mississippi  on  a  writ  of  error, 
and  the  judgment  of  the  circuit  court  on  the  de- 
murrer, in  favour  of  the  defendant  and  against 
the  United  States,  having  been  reversed  by  the 
supreme  court,  the  case  will  be  in  the  circuit 
court  as  if  the  demurrer  had  been  overruled,  and 
will  be  subject  to  additional  pleadings  as  an 
amendment  of  the  present  pleadings,  according 
to  the  rules  and  practice  of  the  circuit  court,  and 
on  such  terms  as  it  may  impose.     Ibid. 

147.  If  the  contract  be  joint  and  several,  and 
the  defendants  sever  in  their  pleas,  whatever 
may  have  been  the  doubts  and  conflicting  opi- 
nions of  former  times,  as  to  the  eflect  of  a  nolle 
prosequi  in  such  a  case,  it  has  never  been  held 
that  a  simple  discontinuance  of  a  suit  amounts 
to  a  retraxit,  or  that  it  in  any  manner  worked  a 
bar  to  the  repetition  of  the  plaintiff's  action. 
Amis  v.Smitk  16  Peters,  303. 


all  suits  on  contracts  in  writing  made  by  two  or 
more  persons,  it  is  lawful  to  declare  against  any 
one  or  more  of  them.  This  is  such  a  severance 
of  the  contract  as  puts  it  into  the  power  of  the 
plaintiff  to  hold  any  portion  of  them  jointly,  and 
the  others  severally  bountl  by  the  contract;  and 
there  is  no  obligation  on  the  part  of  the  plaintiff 
to  put  the  defendants  in  such  condition,  by  their 
pleadings,  as  to  compel  each  to  contribute  his 
portion  lor  the  bcueiit  of  the  others.     Ibid. 

149.  On  a  joint  and  several  bond,  suit  must  be 
brought  against  all  the  obligors  jointly,  or  against 
each  one  severally,  because  each  is  liable  lor 
the  whole ;  but  a  joint  suit  cannot  be  maintained 
against  a  part,  omitting  the  rest.  Whatever  may 
be  the  defects  or  illegality  of  the  final  process, 
no  error  can  be  assigned  in  the  supreme  court 
on  a  writ  of  error  for  that  cause.  The  remedy, 
according  to  the  modern  practice,  is  by  motion 
in  the  court  below  to  quash  the  execution.  If 
the  question  of  the  right  to  include  the  interest 
on  the  judgment  in  the  execution  were  properly 
before  the  court,  no  reason  could  be  seen  why 
interest  in  a  judgment,  which  is  secured  by  po- 
sitive law,  is  not  as  much  a  part  of  the  judgment 
as  if  expressed  in  it.     Ibid. 

150.  The  provisions  of  the  third  section  of  the 
act  of  congress  of  19lh  May,  1828,  adopted  the 
forthcoming  bond  in  Mississippi,  as  a  part  of  the 
final  process  of  that  state  at  the  lime  of  the 
passage  of  the  act.  "A  final  process"  is  nmler- 
stood  by  the  court  to  be  all  the  writs  of  cxl-c-u- 
tion  then  in  use  in  the  state  courts  of  Mississippi, 
which  were  properly  applicable  to  the  courts  ot 
the  United  States;  and  the  phrase,  '-the  pro- 
ceedings thereupon,"  is  understood  to  mean  the 
exercise  of  all  the  duties  of  the  ministerial  offi- 
cers of  the  state,  prescribed  by  the  laws  of  the 
state  for  the  purpose  of  obtaining  the  fruits  of 
judgments.  Among  those  are  the  provisions  of 
the  laws  relating  to  forthcoming  bonds,  which 
must  be  regarded  as  a  part  of  the  final  process. 
Ibid. 

151.  The  proceeding  which  produced  the 
forthcoming  bond,  was  purely  ministerial ;  the 
judicial  mind  was  in  no  way  employed  in  its 
production.  It  does  not  then  possess  the  attri- 
butes of  a  judgment,  and  ought  therefore  to  be 
treated  in  this  court  as  final  process,  or,  at  least, 
as  part  of  the  final  process.     Jbid. 

152.  The  jury  in  rendering  their  verdict,  failed 
to  respond  separately  to  the  distinct  issues  they 
were  sworn  to  try.  The  defendant  had  pleaded 
three  pleas  :  1.  Covenants  performed.  2.  Pay- 
ment. 3.  Set-ofl^,  greater  in  amount  than  the 
claim  of  the  plaintiff.  On  these  three  pleas  the 
jury  gave  a  general  verdict  of  damages  in  favour 
of  the  plaintiff,  on  which  judgment  was  entered. 
In  the  circuit  court,  no  exception  was  taken  to 
the  verdict;  the  counsel  for  the  plaintiff  con- 
tended that  this  was  error  in  the  circuit  court, 
which  was  properly  to  be  corrected  by  the  su- 
preme court.  By  the  court : — Objections  of  this 
character,  that  are  neither  taken  at  the  usual 
stage  of  the  proceedings,  nor  prominently  pre- 
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sented  on  the  face  of  the  record,  but  which  may  [  Loving  ^  Co.  v.  Fairchild,  1  M'Lean's  C.  C.  R. 
be  spruii"  upon  a  party  after  an  apparent  waiver    333. 

of  them  "by  his  adversary,  and  still  more,  after  162.  A  plea  to  the  jurisdiction  in  a  criminal 
a  trial  on  the  merits,  can  have  no  clahn  to  the  as  well  as  in  a  civil  case  is  the  proper  mode  of 
favour  of  the  court,  but  should  be  entertained  |  raising  the  question  of  jurisdiction.^  The  United 
in  obedience  only  to  the  strict  requirements  of  I  States  v.  Bailey,  1  M'Lean's  C.  C.  R.  235. 

163.  If  two  pleas  are  filed  which  are  substan- 
tially the  same,  the  court  will  order  the  latter  to 
be  struck  out.  Varniim,  Fuller  ^  Co.  v.  Ca7np- 
hell,  1  M'Lean's  C.  C.  R.  313. 

164.  The  names  of  partners  must  be  proved; 
but  where  some  evidence  has  been  given  on  the 
point,  the  court  will  leave  the  evidence  with  the 
jury.     Ibid. 

165.  No  individual  in  his  own  name  can  pro- 
secute for  a  public  nuisance,  unless  it  be  a  pri- 
vate nuisance  to  him.  Spooner  v.  3I'Conncll  et 
al,  1  M'Lean's  C.  C.  R.  338. 

166.  The  courts  of  the   United  States  have 


requi 
the  law.  The  three  issues  were  joined  on  affirm- 
ative allegations  by  the  defendants,  and  the 
verdict  was  for  the  plaintiff  on  these  issues. 
Admitting  that  this  verdict  is  not  affirmatively 
responsive  to  these  issues,  it  virtually  answers 
and  negatives  them  all ;  for  if  all  or  either  of 
them  had  been  untrue,  the  verdict  was  untrue. 
Should  the  judgment,  then,  be  arrested,  this 
would  be  done  neither  from  a  necessity  to  guard 
the  merits  of  the  controversy,  nor  from  the  prin- 
ciples of  sound  inductive  reasonings  ;  but  solely 
in  obedience  to  an  artificial  and  technical  rule, 
which,  however  it  may  be  founded  in  wisdom 


and  promotive  of  good  in  general,  yet,  like  all  I  power  to  grant  a  new  trial  in  a  capital  as  well  as 
other  rules,  is  capable  of  producing  evil  when    in  other  criminal  cases.     United  States  v.  Keen, 


made  to  operate  beyond  the  objects  of  its  crea 
tion.     Roach  v.  Hulings,  16  Peters,  319. 

153.  The  third  section  of  the  act  of  congress 
of  1789  to  establish  the  judicial  courts  of  the 
United  States,  which  provides  that  no  summary 
writ,  return  of  process,  judgment,  or  other  pro- 
ceedings in  civil  cases  in  the  courts  of  the  United 
Slates,  shall  be  abated,  arrested,  or  quashed  for 
any  defect  or  want  of  form,  &c.,  although  it  does 
not  include  verdicts,  eo  nomine,  but  judgments 
are;  and  the  language  of  the  provision,  "writ, 
declaration,  judgment,  or  other  proceedings  in 
civil  causes;"  and  further,  "such  writ,  decla- 
ration, pleading,  process,  judgment,  or  other  pro- 
ceeding whatsoever,"  is  sufficiently  comprehen- 
sive to  embrace  every  conceivable  step  to  be 
taken  in  a  cause,  from  the  emanation  of  the  writ 
down  to  the  judgment.  Both  the  verdict  and 
judgment  in  this  case  are  within  the  terms  and 
inte'nt  of  the  statute,  and  ought  to  be  protected 
thereby.     Ibid. 

154.  A  party  will  be  allowed  to  amend,  before 
trial,  his  writ  and  declaration,  by  striking  out  the 
name  of  one  of  the  defendants.  Tohey  v.  Cla- 
fiin,  3  Sumner's  C.  C.  R.  379. 

155.  The  courts  of  the  United  States  are  not 
implicitly  bound  by  the  practice  and  decisions 
of  state  courts,  with  regard  to  amendments.  Ihid. 

156.  Semble,  that  a  nolle  prosequi  may  be  en- 
tered at  any  time  before  verdict,  whether  the 
defendants  unite  or  sever  in  their  pleas.     Ibid. 

157.  If  a  new  title  be  asserted  in  an  amended 
bill,  it  is,  as  to  the  statute  of  limitations,  the 
commencement  of  a  new  suit.  Holmes  et  al.  v. 
Trout  et  al,  1  MLcan's  C.  C.  R.  11. 

158.  A  demise  may  be  extended  after  judg- 
ment. Ledgerwood  et  al.  v.  Picketh  Heirs,  1 
M'Lean'sC.^C.  R.  144. 

159.  Where  defendants  are  not  liable  to  be 
imprisoned,  bail  dischareed.  Beers  v.  Haughton 
etal.,  1  M'Lean'sC.  C.  R.  231. 

160.  Default  set  aside  on  motion,  as  a  matter 
of  course.  Kemball  v.  Stewart,  1  M'Lean's  C. 
C.  R.  332. 

161.  In  an  action  against  the  acceptor  of  a 
bill,  the  defendant  filed  a  plea  without  affida- 
vit; leave  given  to  amend,  by  adding  affidavit. 
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1  M'Lean's  C.  C.  R.  429. 

167.  Where  an  injunction  has  been  violated, 
a  motion  should  be  made,  on  notice  having  been 
given  that  the  defendant  stands  committed.  Wor- 
cester et  al.  V.  Truman  S,'  Smith,  1  M'Lean's  C. 
C.  R.  483. 

168.  Where  the  jury  omitted  to  find  on  one 
of  the  counts  in  the  indictment,  the  court  per- 
mitted the  district  attorney  to  discontinue  it. 
United  States  v.  Keen,  1  M'Lean's  C.  C.  R.  429. 

169.  The  act  of  3d  March,  1797,  which  pro- 
vides that  judgment  shall  be  given  at  the  return 
term  against  "debtors  of  the  United  States,  on 
motion,"is  limited  to  cases  where  the  principal 
debtor  is  a  party  to  the  action.  United  States  v. 
Lyon,  2  M'Lean's  C.  C.  R.  249. 

170.  Where  an  amended  declaration  has  been 
taken  out  of  the  clerk's  office  by  the  plaintifT,  and 
returned  at  the  first  of  the  term,  the  court  will 
not  enter  a  rule  for  plea  instanter.  Walker  v. 
Johnson,  2  M'Lean's  C.  C.  R.  255. 

171.  Bank  notes,  unless  he  is  authorized  to 
receive  them  by  the  plainlifl^,  cannot  be  taken  by 
the  marshal  in  satisfaction  of  an  e.xecution.  The 
court;  if  the  marshal  has  received  bank  notes, 
without  the  authority  of  the  plaintiff,  will  not 
entertain  a  motion  for  entering  satisfaction. 
Griffin  v.  Thompson,  2  Howard,  244. 

172.  Contra,  if  the  plaintiff  sanctions  the  re- 
ceipt of  bank  notes  by  the  marshal.  Buckhan- 
nan  et  al.  v.  Tinnin,  2  Howard,  258. 

173.  An  action  for  money  had  and  received, 
may  be  instituted  against  the  person  who  has 
received  a  prize  drawn  by  fraudulent  means  in 
a  lottery.  Catts  v.  Phalen  Sf  Morris,  2  Howard, 
380. 

174.  It  is  the  universal  rule  of  law,  that  if  the 
party  fail  to  plead  matter  in  bar  to  the  original 
action,  and  judgment  pass  against  him,  that  he 
cannot  afterwards  plead  it  in  another  action 
founded  on  that  judgment,  nor  in  a  scire  facias. 
Dickson  v.  Wilkinson,  3  Howard,  61. 

175.  The  twenty-first  rule,  for  the  regulation 
of  equity  practice,  can  only  apply  to  demurrers, 
and  pleas,  technically  so  called.  Poultney  v. 
The  City  of  La  Fayette  el  al,  3  Howard,  87. 

176.  A  parlv.  after  a  reference  and   award, 
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and  the  receipt  of  the  money  awarded,  cannot 
maintain  an  action  on  the  original  cause  of  ac- 
tion, upon  the  ground  that  he  Jiad  not  proved 
before  the  referee  all  the  damages  he  had  sus- 
tained ;  or  that  his  ilamages  exceeded  the 
amount  which  the  aibitrator  awarded.  Kendall 
V.  Stokes  cl  al.,  3  Howard,  97. 

177.  The  objection  to  a  bill  on  the  ground 
that  it  is  multifarious,  cannot,  as  a  matter  of 
right,  be  taken  by  the  parties,  except  on  de- 
murrer, or  plea,  or  answer-  and  if  not  so  taken 
it  is  deemed  to  be  waived.  It  cannot  be  insisted 
on  by  the  parlies,  even  at  the  hearing  in  the 
court  below,  although  it  may  at  any  lime  be 
taken  by  the  court,  sua  sponte,  whenever  it  is 
deemed  by  the  court  to  be  necessary  or  proper 
to  assist  it  in  the  due  administration  of  justice. 
Oliver  ct  al.  v.  Piatt,  3  Howanl,  333. 

178.  A  bill  of  exceptions,  to  be  the  foundation 
of  a  writ  of  error,  can  only  be  for  matters  ex- 
cepted to  at  the  time  of  trial,  and  must  appear 
of  record  to  have  been  actually  redncetl  to  form 
and  signed  pentiing  the  trial;  and  although  it 
may  in  some  cases  be  the  practice  of  the  court 
to  note  e.xceptions  at  the  trial,  reduce  them  to 
form,  and  afterwards  to  sign  them,  in  such  cases 
the  bill  of  exceptions  is  signed  nunc  pro  tunc. 
Brown  v.  Clarke,  4  Howard,  7. 

2.  Practice  in  the  Supreme  Court  of  the  United 
States. 

179.  Proclamation  was  made  that  the  state 
of  New  York  is  required  to  appear.  Judgment 
by  default  to  be  entered  at  next  term  unless 
cause  shown.  Osu-ald,  Adm'r,  v.  The  State  of 
New  York,  2  Dall.  415;   1  Cond.  Rep.  6. 

180.  The  general  rule  for  the  government  of 
the  proceedings  of  the  court,  prescribes  an  adop- 
tion of  that  practice  which  is  founded  on  the 
custom  and  usage  of  courts  of  admiralty  and 
equity,  constituted  on  similar  principles;  but  the 
courts  are  authorized  to  make  such  deviations  as 
are  necessary  to  adapt  the  process  and  rules  of 
the  court  to  the  peculiar  circumstances  of  the 
country,  subject  to  the  control  of  the  legislature. 
Grayson  v.  The  State  of  Virginia,  3  Dall.  320;  1 
Cond.  Rep.  141. 

181.  Service  of  process  at  common  law  or 
equity,  in  a  suit  against  a  stale,  is  to  be  made 
upon  the  governor,  or  chief  magistrate,  and  the 
attorney-general  of  the  state.     Ibid. 

182.  In  causes  of  equity  or  admiralty  juris- 
diction, removed  to  this  court,  accompanied  with 
a  statement  of  facts,  but  without  the  evidence, 
the  statement  is  conclusive  as  to  all  the  facts 
which  it  contains.  If  such  cases  are  removed 
with  a  statement  of  facts,  and  also  with  the  evi- 
dence, still  the  statement  is  conclusive  as  to  all 
the  facts  contained  in  it.  Wiscart  et  al.,  Plain- 
tiffs in  Error,  v.  Dauchy.  Defendant  in  Error.  3 
Dall.  321;  1  Cond.  Rep.' 144. 

183.  The  delivery  of  a  copy  of  the  subpcena, 
in  an  equity  suit  against  a  state,  to  the  attorney- 
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184.  On  a  writ  of  error  to  the  high  court  of 
appeals  of  Maryland,  the  judgment  of  that  court 
was  revcr.-ed,  ami  tin'  judgment  of  the  general 
court  of  Maryland  was  a(iirm(\l.  The  mandate 
of  this  court  was  directeil  to  the  general  court, 
and  the  costs  of  this  court  anil  of  the  courts  of 
Maryland  were  allowed  to  the  plaintitl  in  error. 
Clarke,  Plaintiff  in  Error,  v.  llarwood,  3  Dall.  342 ; 
1  Contl.  Rep.  157. 

185.  Where  a  writ  of  error  had  been  sued  out 
to  the  circuit  court,  and  was  not  transmitted  to 
the  supreme  court  until  a  term  had  intervened, 
it  was  non-pro.s.sed.  Hamilton  v.  Moore,  3  Dall. 
371  :   1  Cond.  Rep.  168. 

186.  To  support  a  judgment  on  a  collector's 
bond,  at  the  return  term,  it  must  appear  by  the 
record  that  the  writ  was  executed  fourteen  days 
before  the  return  day.  Dobynes  ^'Morton  v.  The 
United  States,  3  Cranch,  241  ;   1  Cond.  Rep.  511. 

187.  If  the  plaintiff  in  error  does  not  appear, 
the  defendant  may  either  have  him  called  and 
dismiss  the  writ  of  error  with  costs,  or  he  may 
open  the  record  and  go  for  an  affirmance  of  the 
judgment  or  decree  of  the  court  below.  Mon- 
talet  V.  Murray,  3  Cranch,  249;  1  Cond.  Rep. 
516. 

188.  If  counsel  on  neither  side  appear  when 
the  ca.se  is  called,  the  writ  of  error  will  be  dis- 
missed. Rodford  v.  Craig,  5  Cranch.  289 ;  2 
Cond.  Rep.  260. 

189.  The  supreme  court  will  not  compel  a 
cause  to  be  heard  unless  the  citation  be  served 
thirty  days  before  the  first  day  of  the  term. 
Welsh  v.  Mandeville  ct  a/.,  5  Cranch,  321;  2 
Cond.  Rep.  268. 

190.  When  the  reversal  is  in  favour  of  the  de- 
fendant upon  a  bill  of  exceptions,  a  new  trial 
must  be  awarded  by  the  court  below.  Hudson 
^*  Smith  V.  Guestier,  6  Cranch.  281 ;  2  Cond.  Rep. 
374. 

191.  The  rule  to  dismiss  a  writ  of  error  for 
not  filing  a  transcript  of  the  record,  within  the 
first  six  days  of  the  term,  does  not  apply  to  cases 
\Ahere  the  tran.script  shall  have  been  filed  before 
the  notice  to  dismiss.  Binghain  v.  Morris,  7 
Cranch,  99;  2  Cond.  Rep.  431. 

192.  The  refusal  of  the  court  below  to  rein- 
state a  cause  which  has  been  legally  dismissed, 
is  no  ground  for  a  writ  of  error.  The  nominal 
plaintiff' may  dismiss  a  suit  brought  in  his  name 
by  a  creditor  who  has  not  an  assignment  of  the 
cause  of  action.  Welsh  v.  Mandeville,  7  Cranch, 
152;  2  Cond.  Rep.  452. 

193.  A  verdict  "for  the  defendants  in  the  cir- 
cuit court,  subject  to  the  opinion  of  the  court 
upon  the  points  reserved,''  does  not  authorize  an 
absolute  judgment  in  the  supreme  court  for  the 
defendants,  unless  the  points  reserved,  and  the 
opinion  of  the  court  thereon,  are  stated  on  the 
record.  Smith  ^'  Buchanan  v.  The  Delaware  Ins. 
Co.,  7  Cranch,  456;  2  Cond.  Rep.  560. 

194.  In  a  suit  against  a  state,  the  service  of 
process  on  the  governor,  or  chief  executive  ma- 


general,  a  copy  being  also  left  at  the  governor's   gistrate.  and  onlhe  attorney-general  of  the  star 
house,  and  showing  the  original  to  the  secretary    is  a  regular  service  of  the  process.     Chishohi's 
of  state,  is  a  sufficient  service  of  the  process.  ,  Ex''rs  v.  The  State  of  Georgia,  2  Dall.  419;    2 
Hiiger  V.  The  State  of  South  Carolina,  3  Dall.  339  ;    Cond.  Rep.  635. 
I  Cond.  Rep.  156.  \      195.  The  appropriate  mode  of  removing  prize 
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causes  is  by  appeal ;  and  the  rules,  regulations, 
and  restrictions  contained  in  the  twenty-second 
and  twenty-third  sections  of  the  judiciary  act, 
respecting  the  time  within  which  the  writ  of 
error  shall  be  brought,  and  in  what  instances  it 
shall  operate  as  a  supersedeas,  the  citation  to 
the  adverse  party,  the  security  to  be  given  by 
the  plaintiff  in  error  for  prosecuting  his  suit,  and 
the  restrictions  upon  the  appellate  court  as  to 
reversals  in  certain  enumerated  cases,  are  appli- 
cable to  appeals  under  the  act  of  1803,  and  are 
to  be  substantially  observed;  except  that  where 
the  appeal  is  prayed  at  the  same  term  when  the 
decree  or  sentence  is  pronounced,  a  citation  is 
not  necessary.  The  San  Pedro,  5  Wheat.  132  j 
4  Cond.  Rep.  65. 

196.  The  report  of  the  judge  who  tries  the 
cause  at  nisi  prius,  containing  a  statement  of  the 
facts,  is  not  to  be  considered  as  a  part  of  the  re- 
cord ;  the  judgment  being  rendered  upon  a  ge- 
neral verdict,  and  the  report  being  a  mere  matter 
in  pais  to  regulate  the  discretion  of  the  court  as 
to  the  propriety  of  granting  a  new  trial,  the  writ 
of  error,  in  such  a  case,  will  be  dismissed.  In- 
glee  V.  Coolidge,  2  Wheat.  363  ;  4  Cond.  Rep.  155. 

197.  An  information  for  a  quo  warranto,  to  try 
the  title  to  an  ofTice,  cannot  be  maintained  but 
at  the  instance  of  the  government ;  and  the  con- 
sent of  the  parties  will  not  give  jurisdiction  in 
such  a  case.  Wallace  v.  Anderson,  5  Wheat. 
291;  4  Cond.  Rep.  650. 

198.  A  writ  of  error  does  not  lie  to  carry  to 
the  supreme  court  a  civil  cause  which  has  been 
carried  from  the  district  to  the  circuit  court  by 
writ  of  error.  United  States  v.  Barker,  2  Wheat. 
395;  4  Cond.  Rep.  181. 

199.  The  provision  in  the  judiciary  act  of  1789, 
ch.  20,  sec.  30,  as  to  taking  depositions  de  bene 
esse,  does  not  apply  to  cases  pending  in  the  su- 
preme court,  but  only  to  cases  in  the  district  and 
circuit  courts.  Testimony  by  depositions  can  be 
regularly  taken  for  the  supreme  court  only  under 
a  commission  according  to  its  rules.  The  Argo, 
2  Wheat.  287;  4  Cond.  Rep.  119. 

200.  A.  L.  brought  an  action  of  assumpsit  in 
the  circuit  court,  and  after  issue  joined,  the 
plaintiff  died,  and  the  suit  was  revived  by  scire 
facias  in  the  name  of  his  administratrix.  While 
the  suit  was  still  tlepending,  the  administratrix 
intermarried  with  F.  A.,  which  marriage  was 
pleaded  puis  darrein  continuance.  Held,  that 
the  scire  facias  was  thereupon  abated,  and  a 
new  scire  facias  might  be  issued  to  revive  the 
original  suit  in  the  name  of  F.  A.  and  wife,  as 
the  personal  representative  of  A.  L.,  in  order  to 
enable  her  to  prosecute  the  suit  until  a  final 
judgment  under  the  judiciary  act  of  1789,  ch. 
20,  sec.  31.     M'Coul  v.  Lekamp,  2  Wheat.  Ill ; 

4  Cond.  Rep.  58. 

201.  An  equity  suit,  where  an  appeal  has  been 
taken  from  the  circuit  court  to  the  supreme 
court,  but  not  prosecuted,  will  bedismis.sed  upon 
producing  a  certificate  from  the  court  below, 
that  the  appeal  has  been  taken  and  not  prose- 
cuted.     Randolph  v.  Barbour,  6  Wheat.   128 ; 

5  Cond.  Rep.  33. 

202.  The  practice  of  spreading  the  charge  of 
the  court  upon  the  record  brought  up  from  the 


circuit  court,  is  inconvenient  and  unnecessary. 
Evans  v.  Eaton,  7  Wheat.  356  ;  5  Cond.  Rep.  302. 

203.  In  real  actions,  the  death  of  the  ancestor, 
without  having  appeared  to  the  s\iit,  abates  the 
.suit ;  and  it  cannot  be  revived  and  prosecuted 
against  the  heirs  of  the  original  defendant. 
Macker^s  Heirs  v.  Thomas,  7  Wheat.  530 ;  5  Cond. 
Rep.  334. 

204.  If  the  heirs  be  made  parties  by  order  of 
the  court  in  which  the  suit  is  brought,  and  judg- 
ment is  entered  against  them  by  default  for  want 
of  a  plea,  upon  a  summons  and  count  against  the 
original  defendant,  they  may  sue  out  a  writ  of 
error,  and  reverse  the  judgment.     Ibid. 

205.  The  appellate  jurisdiction  of  the  supreme 
court,  under  the  twenty-fifth  section  of  the  judi- 
ciary act  of  1789,  ch.  20,  may  be  e.xercised  by  a 
writ  of  error,  issued  by  the  clerk  of  a  circuit 
court,  under  the  seal  of  that  court,  in  the  form 
prescribed  by  the  act  of  the  8th  of  May,  1792, 
ch.  137,  sec.  9;  and  the  writ  itself  need  not  ex- 
pressly state,  that  it  is  directed  to  a  final  judg- 
ment of  the  state  court,  or  that  the  court  is  the 
highest  court  of  law  or  equity  of  the  state.  Biiel 
v.  Van  Ness,  8  Wheat.  312;  5  Cond.  Rep.  445. 

206.  It  is  not  necessary  to  aver  on  the  record, 
that  the  defendant  in  the  circuit  court  was  an 
inhabitant  of  the  district,  or  was  found  therein 
at  the  time  of  serving  the  writ.  Where  the  de- 
fendant appears,  vi'ithout  taking  the  exception, 
it  is  an  admission  of  the  regularity  of  the  ser- 
vice. Grade  v.  Palmer,  8  Wheat.  605  ;  5  Cond. 
Rep. 546. 

207.  A  return  to  a  certiorari,  upon  a  sugges- 
tion of  diminution  in  the  record,  may  be  made 
by  the  clerk;  and  need  not  be  made  by  the 
judge  of  the  court  below.  Stewart  v.  Ingle,  9 
Wheat.  526  ;  5  Cond.  Rep.  659. 

208.  Under  the  judiciary  act  of  1789,  ch.  20, 
sec.  22,  the  security  to  be  taken  from  the  plain- 
tiff in  error  by  the  judge  signing  a  citation  on  a 
writ  of  error,  must  be  sufiicient  to  secure  the 
whole  amount  of  the  judgment,  and  is  not  to  be 
confined  to  such  damages  as  the  appellate  court 
may  judge  for  delay.  Catlett  v.  Brodie,  9  Wheat. 
553  ;  5  Cond.  Rep.  675. 

209.  No  action  at  law  will  lie  on  the  decretal 
order  of  a  court  of  equity.  Hugh  v.  Hisgs,  8 
Wheat.  697  ;  5  Cond.  Rep.  560. 

210.  Under  the  act  of  assembly  of  Virginia, 
the  defendant  may  enter  special  bail  and  defend 
the  suit  at  any  time  before  the  entering  up  of 
the  judgment  upon  a  writ  of  inquiry  executed  ; 
and  the"  appearance  of  the  defendants  on  the 
entry  of  special  bail  before  such  judgment,  dis- 
charges the  appearance  bail.  Bartle  v.  Coleman, 
6  Wheat.  475;  5  Cond.  Rep.  142. 

211.  If  the  defendant  does  not  appear  or  give 
special  bail,  the  appearance  bail  may  defend  the 
suit;  and  he  is  liable  to  the  same  judgment  the 
defendant  would  have  been  liable  to.     Ibid. 

212.  An  appeal  under  the  judiciary  acts  of 
1789,  ch.  20,  sec.  22,  and  of  1803,  ch.  353,  prayed 
for,  and  allowed  within  five  years,  is  valid,  al- 
though the  security  was  not  given  until  after  the 
lapse  of  five  years.  The  mode  of  taking  the 
security,  and  the  lime  for  perfecting  it  are 
within  the  discretion  of  the  court  below,  and  the 
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supreme  court  will  not  intorfeie  with  the  exer- 
cise of  that  iliscretion.  The  Dos  Ilcimanox,  10 
WheaK  306:  (>  Cond.  Rep.  109. 

213.  Where  a  case  is  certilioil  to  the  supreme 
court,  upon  a  division  of  opinion  of  the  jiuiires 
below,  and  the  points  reserveil  upon  which  they 
were  divided,  are  too  imperfectly  stated  to  en- 
able the  supreme  court  to  pronouiiee  any  opinion 
upon  them,  the  supreme  court  will  neither  award 
a  venire  facias  de  novo,  nor  certify  any  opinion 
to  the  court  below  upon  tlie  points  reserved,  but 
will  merely  certify  that  they  are  too  imperfectly 
stated.  Pcr/:ivs  v.  Hart,'  1\  Wheat.  237;  6 
Cond.  Rep.  287. 

214.  The  practice  of  bringing  up  from  the 
circuit  court  to  the  supreme  court,  the  whole 
evidence,  instead  of  the  facts  proved  by  the  evi- 
dence, is  inconvenient.  The  party  cannot,  by 
such  a  practice,  take  atlvantage  of  any  omission 
in  the  judge's  charge,  under  a  general  e.xception 
to  it.  If  he  wishes  the  instruction  of  the  court 
to  the  jury  on  any  point  omitted  in  the  charge, 
he  must  suggest  it,  and  request  the  judge's  opi- 
nion on  it.  Anmtrong  v.  Tolei;  11  Wheat.  258  ; 
6  Cond.  Rep.  298. 

215.  In  e.xamining  the  admissibility  of  testi- 
mony in  the  supreme  court,  the  party  excepting 
is  to  be  confined  to  the  specific  objection  taken 
at  the  trial.  Ilinde  v.  Longworth,  11  Wheat. 
199;  6  Cond.  Rep.  270. 

216.  Amendments  to  the  pleadings  are  mat- 
ters in  the  discretion  of  the  court  below.  Error 
will  not  lie  to  the  supreme  court  on  the  allow- 
ance or  refusal  of  such  amendments.  Chirac  v. 
Rcinicker,  11  Wheat.  280;  6  Cond.  Rep.  310. 

217.  Where  there  is  a  joint  judgment  against 
several  defendants,  and  one  only  sues  out  the 
writ  of  error  to  the  supreme  court,  without  join- 
ing the  others,  it  is  irregular;  but  if  the  others 
refuse  to  join  in  it,  query,  whether  the  plaintiff 
may  not  have  summons  and  severance  ?  Wil- 
liams v.  The  Bank  of  the  United  States,  11  Wheat. 
414  :  6  Cond.  Rep.  368. 

218.  Where,  in  a  special  verdict,  the  essential 
facts  are  not  distinctly  found  by  the  jury;  al- 
though there  is  sufficient  evidence  to  establish 
them,  the  supreme  court  will  not  render  a  judg- 
ment upon  such  an  imperfect  special  verdict ; 
but  will  remand  the  cause  to  the  court  below, 
with  directions  to  award  a  venire  facias  de  novo. 
Barnes  v.  Williams,  11  Wheat.  415;  6  Cond. 
Rep.  369. 

219.  An  objection  to  the  competency  of  a  wit-- 
ness.  on  the  ground  of  interest,  cannot  be  taken 
in  the  supreme  court  on  a  hearing  on  the  appeal ; 
where  the  witness  had  been  admitted  without 
objection,  in  the  district  and  circuit  court.  The 
Palmijra,  12  Wheat.  1 ;  6  Cond.  Rep.  397. 

220.  The  supreme  court  cannot  take  jurisdic- 
tion of  a  question,  on  which  the  opinions  of  the 
judges  of  the  circuit  court  are  opposed,  where 
the  division  of  opinions  arises  upon  some  pro- 
ceeding subsequent  to  the  decision  of  the  cause 
in  that  court.  Devercaux  v.  3Jarr,  12  Wheat. 
212;  6  Cond.  Rep.  522. 

221.  The  opinion  of  the  court,  or  the  rea<?ons 
given  for  its  judgment,  (unless  in  the  case  of  in 


a  bill  of  exceptions)  form  no  part  of  the  record 
within  the  meaning  of  the  twenty-fifth  section 
of  the  act  of  congress.  Nor  are  they  made  a 
j)art  of  the  record  in  Teiniessee,  by  the  local  law 
of  that  state,  requiring  the  judges  to  file  their 
opinions  in  writing  among  the  ]iapers  in  the 
cause.  Williatns  v.  Norris,  12  Wheat.  117;  6 
Conil.  Rep.  462. 

222.  No  orders  in  the  state  court,  after  the 
removal  of  the  record  into  the  supreme  court  of 
the  United  States,  (not  made  by  way  of  amend- 
ment, but  introducing  new  matter,)  can  be 
brought  into  the  record  in  this  court.  The  cause 
must  be  heard  and  determined  upon  the  record 
as  it  stood  wlien  removed.     Ibid. 

223.  The  fees  and  compensation  to  the  mar- 
shal, where  the  government  is  a  parfy  to  the 
suit,  and  his  fees  or  compensation  are  chargeable 
to  tho  United  States,  are  to  be  paid  out  of  the 
treasury,  upon  a  certificate  of  the  amount,  to  be 
made  by  the  court,  or  one  of  the  judges.  The 
Antelope,  12  Wheat.  546;  6  Cond.  Rep.  629. 

224.  An  injunction  out  of  the  circuit  court,  to 
stay  proceedings  on  a  judgment  at  law  in  that 
court,  may  issue,  notwithstanding  the  pendency 
of  a  writ  of  error  on  the  judgment  in  the  supreme 
court.  Parker  V.  The  Judges  of  the  Circuit  Court 
of  Maryland,  12  Wheat.  561  ;  6  Cond.  Rep.  644. 

225.  An  injunction  issued  by  ortler  of  tiie  dis- 
trict judge,  expires  at  the  next  term  of  the  court, 
unless  continued  by  the  court;  but  the  denial 
of  several  successive  motions  to  dissolve  the  in- 
junction, may,  under  circumstances,  be  consi- 
dered as  equivalent  to  an  order  for  renewing  it. 
Jbul 

226.  The  bail  is  fixed  by  the  death  of  the 
principal  after  the  return  of  the  scire  facias;  and 
the  bail  is  not  entitled  to  an  exonerelur  in  such 
a  case.  Davidson  v.  Taylor,  12  Wheat.  604;  6 
Cond.  Rep.  660. 

227.  It  is  the  practice  of  the  supreme  court, 
where  questions  present  themselves  on  the  re- 
cord, and  are  argued,  upon  which  the  same 
cause  may  possibly  be  brought  back,  to  consider 
such  questions.  Drummond  v.  Prestman,  12 
Wheat.  515  ;  6  Cond.  Rep.  623. 

228.  When  the  state  of  the  record  did  not 
show  a  judgment  of  nonsuit  to  have  been  enter- 
ed, although  the  bill  of  exceptions  slates  the  fact, 
the  plaintifi'  may  apply  for  a  certiorari  to  bring 
up  a  perfect  record,  or  dismiss  the  writ  of  error, 
and  proceetl  de  novo.  Elmore  v.  Grimes,  1  Pe- 
ters, 472. 

229.  Where  the  record  from  the  court  below, 
contained  the  whole  proceedings  in  the  case, 
and  exhibited  all  the  matters  either  party  re- 
quired for  a  final  disposition  of  the  case,  and  the 
counsel  for  both  the  appellant  and  the  appellees, 
were  willing  to  submit,  upon  argument,  the 
whole  case  to  the  final  decision  of  the  court,  but 
it  appeared  that  the  circuit  court  of  Ohio  had  not 
decided  any  question,  but  that  which  had  been 
raised  upon  the  jurisdiction  of  the  court;  the 
counsel  were  directed  by  the  supreme  couit  to 
argue  the  point  of  jurisdiction  only.  MBonald 
v.  Sma'ley  ct  al.,  1  Peters,  621. 

230.  Where  the  appellee  had  died  after  the 
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coiirt,  not  knowing  his  decease,  had  decided  u  pon    rar 
the  case,  after  argument ;  the  court  ordered  the   459 
decree  to  be  entered  as  of  the  last  day  of  the 
term.     Bank  of  the  United  States  v.Weisiger,  2 
Peters,  481. 

231.  Where  an  appeal  from  the  circuit  court 
to  the  supreme  court  was  prayed  by  a  number 
of  the  defendants,  and  one  only  executed  the 
proper  appeal  bond  ;  it  was  held,  that  the  objec- 
tion to  the  proceed  nig  ought  to  have  been  taken 
by  way  of  preliminary  motion  to  dismiss  the 
appeal  for  irregularity,  on  account  of  the  failure 
to  give  the  proper  appeal  bond.  Mandevillc  v. 
Riggs,  2  Peters,  490. 

232.  The  declaration  purported  to  count  upon 
si.xty-eight  bills  of  the  Bank  of  the  Common- 
wealth of  Kentuckj-,  and  it  appeared  that  one 
of  the  bills  had  been  omitted  to  be  described,  so 
that  the  declaration  made  out  a  less  sum  than 
the  writ  claimed,  or  the  judgment  gave.  The 
defendants  in  error,  plaintiffs  below,  moved  the 
supreme  court  for  leave  to  cure  the  defect,  by 
entering  a  remittitur  of  the  amount  of  the  bill  so 
omitted,  and  damages  pro  tanto.  The  supreme 
court  held  itself  authorized  to  make  a  precedent 
in  furtherance  of  justice,  whereby  a  more  con- 
venient practice  may  be  introduced,  and  to  al- 
low the  party  to  enter  his  remittitur;  but  on 
payment  of  the  costs  of  the  writ,  if  error  is  pro- 
secuted no  further  after  such  amendment  made. 
Bank  of  the  Commonwealth  of  Kentucky  v.  Wister 
et  al.,  2  Peters,  329. 

233.  Where  an  appeal  has  been  dismissed, 
the  appellant  having  omitted  to  fde  a  transcript 
of  the  record  within  the  time  required  by  the 
rule  of  court,  an  official  certificate  of  the  dismis- 
sal of  the  appeal  may  not  be  given  by  the  clerk 
during  the  term.  The  appellant  may  file  the 
transcript  with  the  clerk  during  the  term,  and 
move  to  have  the  appeal  reinstated.  To  allow 
such  certificate  would  be  to  prejudge  such  a 
motion.  Bank  of  the  United  States  et  al.  v.  Swan, 
3  Peters,  68. 

234.  Where  the  point  on  which  the  judges  of 
the  circuit  court  divided  in  opinion  was  not  cer- 
tified, but  the  point  of  difference  was  to  be  as- 
certained from  the  whole  record,  the  court  re- 
fused to  take  jurisdiction  of  the  case.  D'Wolf 
V.  Usher.  3  Peters,  269. 

235.  The  plaintiff  in  error  having  died  while 
the  cause  was  held  under  advisement,  the  judg- 
ment was  entered,  nunc  pro  tunc,  as  on  the  first 
day  of  this  term.     Claij  v.  Smith,  3  Peters,  411. 

236.  The  practice  has  uniformly  been,  since 
the  seat  of  government  was  removed  to  Wash- 
ington, for  the  clerk  of  the  court  to  enter  at  the 
first  feiTn  to  which  any  writ  of  error  or  appeal 
is  returnable,  in  cases  in  which  the  United  States 
are  parties,  the  appearance  of  the  attorney-gene- 
ral of  the  United  States.  This  practice  has  never 
been  objected  to.  The  practice  would  not  be 
conclusive  against  the  attorney-general,  if  he 
should,  at  the  first  term,  withdraw  his  appear- 
ance, or  move  to  strike  it  off.  But  if  he  lets  it 
pass  for  one  term,  it  is  conclusive  upon  him,  as 
to  an  appearance.  The  decisions  of  the  supreme 
court  have  uniformly  been,  that  an  appearance 
cures  any  defects  i!i  the  forms  of  process.     Far- 
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237.  The  subpoena  issued  on  the  filing  of  a 
bill,  in  which  the  state  of  New  Jersey  were 
complainants,  and  the  state  of  New  York  were 
defendants,  was  served  upon  the  governor  and 
attorney-general  of  New  York  sixty  days  before 
the  return  day,  the  day  of  the  service  and  return 
inclusive.  This  being  irregular,  a  second  sub- 
pcena  issued,  which  was  served  on  the  governor 
of  New  York  only,  the  attorney-general  being 
absent.  There  was  no  appearance  by  the  state 
of  New  York.  By  the  court : — This  is  not  like 
the  case  of  several  defendants,  where  a  service 
on  one  might  be  good,  though  not  on  another. 
Here  the  service  prescribed  by  the  rule  is  to  be 
on  the  governor,  and  on  the  attorney-general. 
A  service  on  one  is  not  sufficient  to  entitle  the 
court  to  proceed.  The  State  of  Neic  Jersey  v. 
The  State  of  New  York,  3  Peters,  461. 

238.  Upon  an  application  by  the  counsel  for 
the  state  of  New  Jersey,  that  a  day  might  be 
assigned  to  argue  the  question  of  the  jurisdiction 
of  the  supreme  court  to  proceed  in  the  case,  the 
court  said  they  had  no  difficulty  in  assigning  a 
day.  It  might  be  as  well  to  give  notice  to  the 
state  of  Nevv  York,  as  they  might  employ  counsel 
in  the  interim.  If,  indeed,  the  argument  should 
be  merely  ex  parte,  the  court  could  not  feel 
bound  by"its  decision,  if  the  state  of  New  York 
desired  to  have  the  question  again  argued.  Jbid. 
461. 

239.  A  notice  was  given  by  the  solicitors  for 
the  state  of  New  Jersey  to  the  governor  of  the 
state  of  New  York,  dated  the  12th  of  January, 
1830,  stating  that  a  bill  had  been  filed  on  the 
equity  side  of  the  supreme  court,  by  the  state 
of  New  Jersey,  against  the  people  of  the  state 
of  New  York,  and'that  on  the  13th  of  February 
following,  the  court  would  be  moved  in  the  case 
for  such  order  as  the  court  might  deem  proper, 
&c.  Afterwards,  on  the  day  appointed,  no  coun- 
sel having  appeared  for  the  state  of  New  York, 
on  the  motion  of  the  counsel  for  the  state  of  New 
Jersej',  for  a  subpcrna  to  be  served  on  the  go- 
vernor and  attorney-general  of  the  slate  of  New 
York :  the  court  said,  as  no  counsel  appears  to 
argue  the  motion  on  the  part  of  the  state  of  New 
York,  and  the  precedent  for  granting  it  has  been 
established,  upon  very  grave  and  solemn  argu- 
ment;  the  court  do  not  require  an  ex  parte  ar- 
gument in  favour  of  their  authority  to  grant  the 
subpoena,  but  will  follow  the  precedent  hereto- 
fore established.  The  state  of  New  York  will 
beat  liberty  to  contest  the  preceeding  at  a  future 
time  in  the  course  of  the  cause,  if  they  shall 
choose  so  to  do.     Ibid.  466 

240.  A  case  came  before  the  court  under  an 
unusual  agreement  of  the  parties,  by  which 
matters  of  fact,  properly  cognizable  before  a 
jury,  are  submitted  to  the  judgment  of  the  court. 
It  was  said  :  "The  court  desire  to  be  understood 
as  not  admitting  that  it  is  competent  for  the  par- 
ties by  any  such  aareement  to  impose  this  duty 
upon  them.  Shankland  v.  The  Corporation  of 
Washington,  5  Peters,  390. 

241.  After  due  service  of  the  subp<pna,  the 
state  which  is  complainant  has  a  right  to  proceed 
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ex  parte  in  a  suit  airainst  a  slate:  and  if.  after 
the  service  of  an  oriler  of  court  for  the  hearing 
of  the  ease,  there  shall  not  be  an  appearance, 
the  conil  will  proceed  to  a  linal  liearing.  The 
State  of  Ncir  Jersey  v.  The  State  of  New  York, 
5  Peters.  •J84. 

242.  No  final  tiecreeor  judirmeiit  havingbeen 
given  in  the  supreme  court  against  a  state,  the 
question  of  proceeding  to  a  linal  decree  is  not 
conclusively  settled  in  such  a  ca.se.     Ihid. 

243.  A  case  not  being  properly  prepared  in 
the  circuit  court  for  a  hearing,  the  dei-ree  was 
reversed,  ant!  the  cause  ri'iiianded  ;  with  liberty 
to  the  plaintia"  to  amend  his  bill.  Estho  el  al.  v. 
Lear.  7  Peters,  130. 

244.  A  ilecree  was  pronounced  by  the  district 
court  of  the  United  States  for  the  district  of 
Alexandria,  in  December,  1829,  from  which  the 
defendants  appealed,  but  did  not  bring  up  the 
record.  At  January  term,  1832,  the  appellees, 
in  pursuance  of  llic  rule  of  court,  brought  up  the 
record  and  filed  it ;  and,  on  motion  of  their  coun- 
sel, the  appeal  was  ciismissed.  On  the  9th  of 
March,  1832,  a  citation  was  signed  by  the  chief 
jiJ.stice  of  the  court  for  the  Dis'trict  of  Columbia, 
citing  the  plaintiffs  in  the  original  action  to  ap- 
pear before  the  su])reme  court,  then  in  session, 
and  show  cause  why  the  decree  of  the  circuit 
court  should  not  be  corrected.  A  copy  of  the 
record  was  returned  with  the  citation,  <'exe- 
cuted,'-  and  filed  with  the  clerk.  By  the  court : 
— The  record  is  brought  up  irregularly,  and  the 
cause  must  be  dismissed.  Yeaton  et  al.  v.  Lenox 
etal..  7  Peters,  220. 

245.  The  act  of  March,  1803,  which  gives  the 
appeal  from  decrees  in  chancery,  subjects  it  to 
the  rules  and  regulations  which  govern  writs  of 
error.  Under  this  act  it  has  been  always  held 
that  an  appeal  may  be  prayed  in  court  when  the 
decree  is  pronounced.  But  if  the  appeal  be 
prayed  after  the  court  has  risen,  tiie  party  must 
proceed  in  the  same  manner  as  had  been  pre- 
viously directed  in  writs  of  error.     Ihid. 

246.  The  judiciary  act  directs  that  a  writ  of  er- 
ror must  be  allowed  by  a  judge,  and  that  a  cita- 
tion shall  be  returned  with  the  record;  the  ad- 
verse party  to  liave  at  least  twenty  days'  notice. 
This  notice,  the  court  understands,  is  twenty 
days  before  the  return  day  of  the  writ.     Ibid. 

247.  The  bringing  up  with  the  record  of  the 
proceedings  in  the  circuit  court,  the  charge  of 
the  court  at  large,  is  a  practice'which  the  su- 
preme court  has  often  disapproved,  and  deems 
mcorrect.  Conard  v.  The  Pacific  Ins.  Co.,  6  Pe- 
ters, 262.  ' 

248.  Motions  to  dismiss  a  writ  of  error  on  the 
ground  that  one  of  the  matters  put  in  issue  in 
the  court  below  did  not  appear  by  the  record  to 
have  been  decided  :  Refused,  as  the  issue  which 
was  found  by  the  jury,  made  the  plea,  upon 
which  no  issue  appears  to  have  been  decided, 
immaterial.  Dufau  v.  Coupreifs  Heirs.  6  Peters 
170.  '  ' 

249.  After  a  writ  of  error  had  been  taken  out 
to  the  supreme  court,  in  an  indictment  found 
and  tried  in  the  circuit  court  for  the  eastern  dis- 
trict of  Pennsylvania,  a  nolle  pro.sequi  was  en- 
tered in  that  court,  by  order  of  the  President  of  , 


the  United  Slates,  and  a  copy  of  the  same  hav- 
ing been  filed  in  the  oflice  of  the  clerk  of  the 
supreme  court,  the  court,  on  motion  of  the  at- 
torney-general, dismissed  the  cause.  United 
States  V.  rhillips,  6  Peters,  77(5. 

250.  In  cases  where  constitutional  questions 
are  involved,  unless  four  judges  of  the  court  con- 
cur in  opinion,  thus  making  the  decision  that  of 
a  majority  of  the  whole  court,  it  is  not  the  prac- 
tice of  the  court  to  deliver  any  juiigment,  ex- 
cept in  cases  of  absolute  necessity.  Four  judges 
not  having  concurred  in  opinion,  as  to  the  con- 
stitutional questions,  the  court  directed  that  the 
cases  shall  be  re-argued  at  the  next  term.  Bris- 
coe et  al.  V.  I'he  Commonwealth's  Bank  of  Ken- 
tucky, 8  Peters,  118.  City  of  New  York  v.  M/?i, 
8  Peters,  120.  ' 

251.  A  party  may,  after  an  appeal  has  been 
dismissed  for  informality,  if  within  five  years, 
bring  up  the  case  again.  Yeaton  et  al.  v.  Lenox 
et  al.,  8  Peters,  123. 

252.  On  the  opening  of  the  record  for  the  ar- 
gument of  this  case,  it  was  found  that  the  sum 
in  controversy  was  less  than  the  amount  w  hich, 
according  to  the  act  of  congress,  authorizes  a 
writ  of  error,  except  on  a  special  allocatur,  from 
the  circuit  court  of  the  District  of  Columbia  to 
the  supreme  court.  The  provisions  of  the  law 
permit  writs  of  error  to  be  sued  out  without 
such  allocatur,  when  the  sum  in  controversy 
amounts  to  one  thousand  dollars,  and  upwards. 
On  the  application  of  the  counsel,  stating,  the 
questions  in  the  case  were  of  great  public  im- 
portance, and  were  required  to  be  determined, 
in  order  to  the  final  settlement  of  other  accounts 
in  which  the  same  principles  were  involved ; 
the  court  gave  the  special  allocatur.  United 
States  V.  Ringgold,  8  Peters,  150. 

253.  The  declaration  in  ejectment  was  dated 
on  the  22d  of  May,  1831,  and  the  judgment  was 
rendered  on  the' 14th  of  January,  1832.  The 
plaiutifT  in  ejectment  counted  on  a  demise  made 
by  Amos  Binney,  on  the  1st  day  of  January, 
1828.  His  title,  as  shown  in  the  abstract,  com- 
menced on  the  17th  of  May,  1828,  which  is  sub- 
sequent to  the  demise  on  which  the  plaintiff 
counted.  The  court  held,  that  although  the  de- 
mise is  a  fiction,  the  plaintifT  must  count  on  one, 
which,  if  real,  would  support  his  action.  The 
counsel  for  the  defendants  insisted,  that,  if  the 
cause  could  not  be  decided  on  its  supposed  real 
merits,  it  ought  to  be  remanded  to  the  circuit 
court,  for  the  purpose  of  receiving  such  modifi- 
cations as  will  bring  before  the  supreme  court 
those  que.stions  of  law  on  which  the  rights  of  the 
parties  depend.  By  the  court: — Where  error 
exists  in  the  proceedings  of  the  circuit  court, 
which  will  justify  a  reversal  of  its  judgment,  the 
supreme  court  may  send  back  the  cause,  with 
such  instructions  as  the  justice  of  the  case  may 
require.  But  if,  in  point  of  law,  the  judgment 
ought  to  be  affirmed,  it  is  the  duty  of  the  su- 
preme court  to  affirm  it.  The  supreme  court 
cannot,  with  propriety,  reverse  a  decision  which 
conforms  to  law,  and  remand  a  cause  for  further 
proceedings.  Lessee  of  Binney  v.  The  Chesapeake 
and  Ohio  Canal  Co.,  8  Peters,  214. 

254.    In   the  circuit  court  of  Alexandria,  in 
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1817;  several  suits  were  brought  against  sundry 
individuals,  who  had  associated  to  form  a  bank, 
caile(i  the  Merchants'  Bank  of  Alexandria.  The 
proceedings  were  regularly  carried  on  in  one  of 
them,  brought  by  Romulus  Riggs ;  and  a  decree 
was  pronounced  by  the  court,  from  which  the 
defendants  appealed.  On  a  hearing,  the  decree 
was  reversed  and  the  cause  remanded  for  fur- 
ther proceedings,  in  conformity  with  certain 
principles  prescribed  in  the  decree  of  reversal. 
It  appears,  that  decrees  were  pronounced  in  all 
the  causes,  though  regular  proceedings  were 
had  only  in  the  case  of  Romulus  Riggs.  Ap- 
peals were  entered  in  these  cases  from  the  de- 
cree of  the  court.  Under  such  circumstances, 
the  court  can  only  reverse  the  decree  in  each 
case,  for  want  of  a  bill.  Mandcville  el  al.  v. 
Burl  et  a/.,  8  Peters,  256. 

255.  The  whole  business  appearing  to  have 
been  conducted  in  the  confidence  that  the  plead- 
ings in  the  case  of  Romulus  Riggs  could  be  in- 
troduced into  the  other  causes,  the  cases  were 
remanded  to  the  circuit  court,  with  directions  to 
allow  bills  to  be  filed,  and  to  proceed  thereon 
according  to  law.     Ibid. 

256.  The  district  judge  of  Louisiana  refused 
to  sign  the  record  of  a  judgment  rendered  in  a 
case,  by  his  predecessor  in  office.  By  the  law 
of  Louisiana,  and  the  rule  adopted  by  the  dis- 
trict court,  the  judgment,  without  the  signature 
of  the  judge,  cannot  be  enforced.  It  is  not  a 
final  judgment,  on  which  a  writ  of  error  may 
issue  for  its  reversal.  Without  the  action  of  the 
judge,  the  plainlifl's  can  take  no  step  in  the  case. 
They  can  neither  issue  e.xecution  on  the  judg- 
ment, nor  reverse  the  proceedings  by  writ  of 
error.  On  a  motion  for  a  mandamus,  the  court 
held  : — The  district  judge  is  mistaken  in  suppos- 
ing that  no  one  but  the  judge  who  renders  the 
judgment  can  grant  a  new  trial.  He,  as  the 
successor  of  his  predecessor,  can  e.xercise  the 
same  powers,  and  has  a  right  to  act  on  every 
case  that  remains  undecided  upon  the  docket,  as 
fully  as  his  predecessor  could  have  done.  The 
court  remains  the  same  ;  and  the  change  of  the 
incumbents  cannot  and  ought  not,  in  any  respect, 
to  injure  the  rights  of  litigant  parties.  The 
judgment  may  be  erroneous,  but  this  is  no  rea- 
son why  the  judge  should  not  sign  it.  Until  his 
signature  be  affi.xed  to  the  judgment,  no  pro- 
ceedings can  be  had  for  its  reversal.  He  has, 
therefore,  no  right  to  w-ilhhold  his  signature, 
where,  in  the  exercise  of  his  discretion,  he  does 
not  set  aside  the  judgment.  The  court,  there- 
fore, directed  that  a  writ  of  mandamus  be  issued, 
directing  the  district  jutlge  to  sign  the  judgment. 
Life  and  Fire  Ins.  Co.  of  New  York  v.  Nicholas 
Wilson,  8  Peters,  29  L 

257.  On  a  mandamus,  a  superior  court  will 
never  direct  in  what  manner  the  discretion  of  an 
inferior  tribunal  shall  be  exercised  ;  but  they 
will,  in  a  proper  case,  require  an  inferior  court 
to  decide.  But,  so  far  as  it  regards  the  case  un- 
der consideration,  the  signature  of  the  judge  was 
not  a  matter  of  discretion.  It  followed  as  a  ne- 
cessary consequence  of  the  judgment,  unless  the 
judgment  had  been  set  aside  by  a  new  trial. 
The  act  of  signing  the  judgment  is  a  ministerial 


and  not  a  judicial  act.  On  the  allowance  of  a 
writ  of  error,  a  judge  is  required  to  sign  a  cita- 
tion to  the  defendant  in  error;  he  is  required,  in 
other  cases,  to  do  acts  which  are  not  strictly 
judicial.     Ibid. 

258.  A  pamphlet  relating  to  a  cause  depend- 
ing in  the  court,  was  sent  to  the  judges  at  their 
chambers  by  the  agent  of  one  of  the  parties, 
without  the  knowledge  or  approbation  of  the 
counsel  in  the  case.  The  practice  of  the  court 
is  not  to  receive  or  examine  such  papers,  unless 
they  have  been  presented  in  court,  and  shown  to 
the  opposite  counsel.  Mitchell  v.  The  United 
States,  8  Peters,  307. 

259.  An  appeal  was  taken  at  the  I'tcember 
term,  1832,  of  the  circuit  court  for  the  District 
of  Columbia,  to  the  January  term,  1833,  of  the 
supreme  court;  but  the  appeal  was  not  entered 
to  that  term,  but  was  entered  to  January  term, 
1834.  The  case  being  called  for  argument,  the 
defendant  asked  for  a  continuance,  which  was 
granted.     Brown  v.Su-ann,  8  Peters,  435. 

260.  The  original  writ  was  sued  out  of  the 
circuit  court  of  the  District  of  Columbia,  dated 
2d  of  December,  1831,  and  was  returned  "exe- 
cuted" on  the  first  Monday  of  the  same  Decem- 
ber, the  return  day  of  the  succeeding  term.  The 
defendant  appeared  by  his  attorney  on  the  return 
day,  and  obtained  a  rule  on  the  plaintifls  to  de- 
clare against  him.  The  circuit  court,  on  the  trial 
of  the  cause,  directed  the  jury  to  find  damages 
against  the  defendant  for  the  hire  of  a  steamboat, 
for  which  the  action  was  brought,  from  the  20th 
of  November,  1831,  to  the  6th  of  February,  1832; 
whereas  the  suit  was  instituted  on  the  2d  of 
December,  1831.  These  instructions  were  erro- 
neous, as  damages  were  to  be  given  to  a  time 
long  posterior  to  the  institution  of  the  action. 
Bradley  v.  The  Steam-Packet  Company,  9  Peters, 
107. 

261.  The  death  of  the  appellee  having  been 
suggested,  and  the  counsel  for  the  executor  of 
the  appellee  having  offered  to  enter  his  appear- 
ance for  the  executor,  the  court  sustained  a  mo- 
tion to  dismiss  the  cause,  as  no  person  appeared 
to  prosecute  the  suit.  Hooke  et  al.  v.  Linton,  10 
Peters,  107. 

262.  Although  a  venire  de  novo  is  frequently 
awarded  by  a  court  of  errors  upon  a  bill  of  ex- 
ceptions, to  enable  parties  to  amend  ;  and  al- 
though amendments  may,  in  the  sound  discre- 
tion of  the  court,  upon  a  new  trial,  be  permitted ; 
the  venire  de  novo  is,  in  no  instance,  anything 
more  than  an  order  for  a  new  trial  in  a  cause  in 
which  the  verdict  or  judgment  is  erroneous  in 
matter  of  law,  and  is  never  "  equivalent  to  a  new 
suit."  No  statute  of  the  United  States  alters  the 
law  in  this  regard.  United  States  v.  Hawkins,  10 
Peters,  125. 

263.  The  transcript  of  the  record  had  been, 
lodged  by  the  plaintiffs  in  error  with  the  clerk 
of  the  court  on  the  24th  of  October,  1835;  who 
refused  to  file  it  or  docket  the  cause,  until  the 
plaintiffs  had  given  the  fee-bond  in  pursuance 
of  the  thirty-seventh  rule  of  the  court.  The 
counsel  for  the  plaintiffs  in  error  moved  to  have 
the  transcript  filed  antl  docketed,  alleging  they 
had  done  all  the  law  required  to  be  done,  in  order 
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to  bring  the  case  before  the  supreme  court.  On  (  and  the  judgment  of  the  circuit  court  were  en- 
tlio  part  of  the  defoiuiant  in  error,  his  counsel  tered  on  oiio  of  the  tiomi<;c's  only ;  and  it  was 
lili'd  and  read  in  opon  court,  cerlilied  coiiios  of  ;  contiNulfd,  tliat  tlio  court  on:;ht  not  to  have  en- 
the  writ  of  LMror,  citation  and  appeal  boinl,  and  '  torcd  a  jihi:;rn(Mit  on  tiio  issue  tound  lor  the  plain- 
of  the  jndirniont  of  tlie  circuit  court  ;  ami  hav-  I  till',  but  simuld  have  awarded  a  venire  do  novo; 


iug  stated  that  the  plaintilis  in  error  had  failed 
to  have  the  case  docketed  accordinij  to  the  thir- 
tieth rule  of  the  court,  they  moved  to  have  the 
case  docketed  ami  dismissed.  The  court  over- 
ruled the  motion  to  docket  and  dismiss  the 
cause:  and  also  the  motion  to  have  the  trans- 
cript filed,  anil  the  cause  docketed,  without  the 
fee-bond  beiiii;  first  iriven.  These  motions  were 
overruled  on  the  ISth  of  .lanuary,  I83G;  and  the 
court  allowed  the  plaintiffs  in  error  until  the  Isl 
day  of  March  followiuir,  to  2;ive  to  the  clerk  the 
fee-bond  :  on  the  failure  so  to  give  the  same,  the 
writ  of  error  to  be  dismissed.  Owings  v.  Tier- 
nan,  10  Peters,  447. 

264.  After  a  case  had  been,  at  the  request  of 
the  plaintiff,  certified  from  the  circuit  court  of 
Maine,  on  a  division  of  opinion  between  the 
judges  of  the  court,  the  plaintiff  filed  in  the  cir- 
cuit court  a  notice  that  he  had  discontinued  the 
cause,  and  gave  the  defendant  notice  that,  at  the 
ensuing  term  of  the  supreme  court,  the  cause 
would  be  then  discontinued.  On  motion  of  the 
plaintiff,  the  court  allowed  the  discontinuance. 
Vca:ie  v.  IVadlcigh,  1 1  Peters,  55. 

265.  In  a  case  depending  between  the  states 
of  Rhode  Island  and  Massachusetts,  the  senior 
counsel  appointed  to  argue  the  cause  for  the 
state  of  lihode  Island,  by  the  legislature,  was 
prevented,  by  unexpected  and  severe  illness, 
attending  the  court;  the  court,  on  the  applica- 
tion of  the  attorney-general  of  the  state,  ordered 
a  continuance  for  the  term.  The  State  of  Rhode 
Island  V.  The  State  of  ]\lassachusctls,  1 1  Peters, 
227. 

266.  Where  one  of  three  parties,  plaintiffs  in 
a  writ  of  error,  dies  after  the  writ  of  error  has 
issued,  it  is  not  necessary  to  make  the  heirs  and 
representatives  of  the  deceased,  parties  to  the 
writ  of  error,  as  the  cause  of  action  survives  to 
the  plaintiffs  in  error.  3TKcnncy  v.  Carroll,  12 
Peters,  66. 

267.  A  defendant  in  appeal,  using  the  copy 
of  the  record  received  from  the  circuit  court, 
lodged  by  the  appellant,  cannot  have  the  appeal 
docketed  and  dismissed,  under  the  thirtieth  rule 
of  the  court,  on  the  ground  that  the  appellant 
has  failetl  to  comply  with  the  thirty-seventh  rule, 
which  requires  a  bond  to  be  given  to  the  clerk 
of  the  supreme  court,  before  the  case  is  docket- 
ed. He  must,  to  sustain  a  motion  to  dismiss  the 
cause,  produce  the  certificate  of  the  circuit  court, 
Btating  the  cause,  and  certifying  that  such  an 
appeal  has  been  duly  sued  out  and  allowed.  West 
V.  Brashier,  12  Peters,  101. 

268.  The  practice  seems  to  be  well  settled, 
that  in  suits  against  a  state,  if  the  state  shall 
neglect  to  appear,  on  due  service  of  process,  no 
coercive  measures  will  be  taken  to  compel  ap- 
pearance; but  the  complainant  will  be  allowed 
to  proceed,  ex  parte.  Commonwealth  of  Massa- 
chusetts V.  Rhode  Island,  12  Peters,  757. 


and  that  tliis  irregularity  niiyht  have  been  taken 
advantage  of  by  a  writ  of  error;  Held,  by  the 
supreme  court,  that  if  this  objection  had  been 
taken  in  the  circuit  court  on  a  motion  in  arrest 
of  judgment,  the  plaintiff  would  have  been  per- 
mitted to  strike  out  all  the  demises  from  the 
declaration,  but  that  on  wliich  the  verdict  was 
given.  The  omission  to  strike  these  out,  was 
only  an  omission  in  form;  and  the  act  of  con- 
gress of  1789,  ch.  20,  sec.  32,  expres.sly  provides 
that  no  judgment  shall  be  reversed  for  any  defect 
in  want  of  form,  but  that  the  courts  of  the  United 
States  shall  proceed  and  give  judgment,  accord- 
ing as  the  right  of  the  cause  and  matter  of  law 
shall  appear  to  them,  without  regarding  any  im- 
perfections, defects,  or  want  of  form  in  the  judg- 
ment, or  course  of  proceeding,  except  that  which 
may  be  specially  demurred  to.  Van  Ness  v.  The 
Bank  of  the  United  States,  13  Peters,  17. 

270.  The  state  of  Rhode  Island,  on  leave 
granted  at  January  term,  1838,  to  ameml  a  bill 
filed  against  the  state  of  Massachusetts,  previ- 
ously; amended  the  bill  at  the  term  of  18.'i9,  by 
inserting  in  it  references  to  papers  tiled  in  1838. 
The  state  of  Massachusetts  was  allowed  until 
1840  to  answer.  State  of  Rhode  Island  v.  The  Stale 
of  Massachusetts,  13  Peters,  23. 

271.  The  rules  which  govern  courts  of  equity, 
as  to  the  allowance  of  time  for  filing  an  answer 
and  other  proceedings,  in  suits  between  indivi- 
duals, will  not  be  applied  by  the  supreme  court 
of  the  United  States  to  controversies  between 
states  of  the  Union.  The  parties  in  such  cases, 
must;  in  the  nature  of  things,  be  incapable  of 
acting  with  the  promptness  of  an  individual. 
Ibid. 

272.  The  court  refused  to  hear  a  re-argument 
upon  a  point  decided  in  the  case  of  Fullerton  et 
al.  V.  The  Bank  of  the  United  States,  1  Peters, 
612,  that  the  act  of  the  legislature  of  Ohio,  rela- 
tive to  proceedings  against  parties  to  promissory 
notes,  had  been  well  adopted  as  a  rule  of  practice 
in  the  courts  of  the  United  States  for  the  state 
of  Ohio.  Williams  v.  The  Bank  of  the  United 
States,  2  Peters,  106. 

273.  Where  an  appeal  to  the  supreme  court 
was  prayed  in  the  circuit  court,  by  a  number  of 
the  defendants,  and  one  only  executed  the 
proper  appeal  bond,  the  objection  to  the  proceed- 
ing ought  to  have  been  taken  by  way  of  preli- 
minary motion  to  dismiss  the  appeal  for  irregu- 
larity, on  account  of  the  failure  to  give  the  proper 
appeal  bond.  Mandeville  v.  Riggs,  2  Peters, 
490. 

274.  In  a  writ  of  right,  the  tenant  may,  on 
the  mise  joined,  set  up  a  title  out  of  himself  and 
in  a  third  person.  Ins.lis  v.  The  Trustees  of  the 
Sailors^  Snug  Harbour,  3  Peters,  133. 

275.  In  a  writ  of  right  on  the  mise  joined  on 
the  mere  right,  under  a  count  for  the  entire  right, 


a  demandant  may  recover  a  less  quantity  than 
269.  In  the  declaration  in  ejectment,  various  [  the  entirety.     Ibid.  135. 
demises  were  laid,  and  the  verdict  of  the  jury  |      276.  Costs  and  expenses  are  not  matters  post- 
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lively  limited  bylaw,  but  are  allowed  in  the  e.\- 
ercise  of  a  sound  discretion  of  the  court ;  and  no 
appeal  lies  fronn  a  mere  decree  respecting  costs 
and  expenses.  Canter  v.  27ic  American  and  Ocean 
Jns.  Co.,  3  Peters,  319. 

277.  The  practice  of  bringing  the  whole  of  the 
charge  of  the  court  delivered  to  the  jury  in  the 
court  below,  for  review  before  the  supreme 
court,  is  unauthorized,  and  extremely  incon- 
venient both  to  the  inferior  and  to  the  appellate 
court.  With  the  charge  of  the  court  to  the  jury 
upon  mere  matters  of  fact,  and  with  its  com- 
mentaries upon  the  weight  of  evidence,  the 
supreme  court  has  nothing  to  do.  Observations 
of  that  nature  are  understood  to  be  addressed  to 
the  jury,  merely  for  their  consideration  as  the 
ultimate  judges  of  the  matters  of  fact;  and  are 
entitled  to  no  more  weight  or  importance  than 
the  jury,  in  the  exercise  of  their  own  judgment, 
choose  to  give  them.  They  neither  are,  nor  are 
understood  to  be,  binding  on  them,  as  the  true 
and  conclusive  exposition  of  the  evidence.  It, 
in  summing  up  the  evidence  to  the  jury,  the 
court  should  misstate  the  law,  that  would  justly 
furnish  a  ground  for  an  exception.  But  the  ex- 
ception should  be  strictly  confined  to  that  mis- 
statement; and  by  being  made  known  at  the 
moment,  would  often  enable  the  court  to  correct 
an  erroneous  expression,  so  as  to  explain  or 
qualify  it  in  such  manner  as  to  make  it  wholly 
unexceptionable  or  perfectly  distinct.  Carver  v. 
Astor,  4  Peters,  1;  Conrad  v.  The  Pacific  Ins. 
Co.,  6  Peters,  262. 

278.  A  rule  had  been  granted  on  the  district 
judge  of  the  northern  district  of  New  York,  to 
show  cause  why  he  did  not  sign  a  bill  of  excep- 
tions in  a  case  tried  before  him.  The  court  said, 
that  on  the  day  of  the  return  of  the  rule,  the  dis- 
trict judge  has  a  right  to  show  cause,  whether 
the  person  who  obtains  the  rule  moves  or  not. 
He  has  a  right  to  have  the  rule  disposed  of.  Ex 
parte  Martha  Bradstreet,  4  Peters,  102. 

279.  A  return  by  the  district  judge  to  a  rule 
to  show  cause,  need  not  be  sworn  to  by  him. 
Ibid. 

280.  A  case  came  before  the  court  on  a  judg- 
ment in  the  circuit  court,  for  the  defendant,  the 
avowant  in  replevin:  he  having  demurred  to 
the  pleas  of  the  plaintiff  in  an  action  of  replevin. 
The  court  having  reversed  the  judgment  of  the 
circuit  court,  remanded  the  cause,  with  instruc- 
tions to  the  circuit  court  to  overrule  the  de- 
murrer, and  permit  the  defendant,  the  avowant, 
to  plead.     Lloyd  v.  Scoil,  4  Peters,  205. 

281.  Where  the  whole  cause,  and  not  a  point 
or  points  in  the  cause,  has  been  adjourned  from 
the  circuit  court  to  the  supreme  court,  the  case 
will  be  remanded  to  the  circuit  court.  Sau7iders 
v.  Gould,  4  Peters,  392. 

282.  In  an  ejectment  to  recover  a  lot  of  land, 
being  the  first  division  lot  laid  out  to  the  right 
of  the  society  in  the  town  of  Pawlet,  the  plain- 
tiffs are  described  in  the  writ  as  "The  Society 
for  the  propagation  of  the  Gospel  in  foreign  parts, 
a  corporation  duly  established  in  England,  with- 
in the  dominions  of  the  king  of  the  United  King- 
dom of  Great  Britain  and  Ireland,  the  members 
of  which  socie.ty  are  aliens  and  subjects  of  said 
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king."  The  defendants  pleaded  the  general 
issue  of  not  guilty.  Held,  The  general  issue 
admits  the  competency  of  the  plaintiffs  to  sue 
in  the  corporate  capacity  in  which  they  have 
sued.  If  the  defendants  meant  to  insist  on  the 
want  of  a  corporate  capacity  in  the  plaintiffs  to 
sue.  it  should  have  been  insisted  upon  by  a  spe- 
cial plea  in  abatement  or  bar.  Pleading  to  the 
merits  has  been  held  by  the  supreme  court  to  be 
an  admission  of  the  capacity  of  the  plaintiffs  to 
sue.  The  general  issue  admits,  not  only  the 
competency  of  the  plaintiffs  to  sue,  but  to  sue 
in  the  particular  action  which  they  bring.  The 
Society  for  the  Propagation  of  the  Go.spel  in 
Foreign  Parts  v.  The  Townof  Pawht  and  Clarke, 
4  Peters,  480. 

283.  The  parol  evidence  given  on  the  hearing 
of  a  petition  in  the  district  court  of  the  United 
States  for  the  eastern  district  of  Louisiana,  in  the 
nature  of  an  equity  proceeding,  should  have 
been  reduced  to  writing,  and  appear  on  the 
record.  Mayor,  ^'c,  of  Neiu  Orleans,  v.  The 
United  States,  5  Peters,  449. 

284.  The  instructions  given  to  the  jury,  not 
conforming  to  the  issue  made  up  by  the  plead- 
ings, a  venire  de  novo  was  awarded.  Scott  v. 
Liint's  Administrator,  7  Peters,  596. 

285.  In  cases  where  the  demand  is  not  for 
money,  and  the  nature  of  the  action  does  not  re- 
quire the  value  of  the  thing  demanded  to  be 
stated  in  the  declaration,  the  practice  of  the  su- 
preme court,  and  of  the  courts  of  the  United 
States  has  beein  to  allow  the  value  to  be  given 
in  evidence.    Ex  -parte  Bradstreet,  7  Peters,  634. 

286.  The  supreme  court  w'lW  not  exercise  any 
control  over  the  proceedings  of  an  inferior  court 
of  the  United  States,  in  allowing  or  refusing  to 
allow  amendments  in  the  pleadings,  in  cases  de- 
pending in  those  courts:  but  every  party  in  such 
courts  has  a  right  to  the  judgment  of  the  supreme 
court  in  a  suit  brought  in  those  courts,  provided 
the  matter  in  dispute  exceeds  the  value  of  two 
thousand  dollars.     Ibid. 

287.  A  party  may,  after  an  appeal  has  been 
dismissed  for  informality,  if  within  five  years, 
bring  up  the  case  again  by  a  new  appeal.  Yea- 
ton  et  al.  V.  Lenox  ei  al.,  8  Peters,  123. 

288.  The  plaintiffs  united  severally  in  a  suit, 
claiming  the  return  of  money  paid  by  them  on 
distinct  promissory  notes  given  to  the  defend- 
ants. They  are  several  contracts,  having  no 
connexion  with  each  other.  These  parties  can- 
not join  their  claims  in  the  same  bill.     Ibid. 

289.  Several  creditors  may  not  unite  in  a  suit 
to  attach  the  effects  of  an  absent  debtor.  They 
may  file  their  separate  claims,  and  be  allowed 
payment  out  of  the  same  fund,  but  they  cannot 
unite  in  the  same  original  bill.     Ibid. 

290.  The  caption  oflhe  bill  was  in  the  following 
terms:  "Thomas  Jackson,  a  citizen  of  the  state 
of  Virginia,  William  Goodwin  Jackson  and  Maria 
Congreve  Jackson,  citizens  of  Virginia,  infants, 
by  their  father  and  next  friend,  the  said  Thomas 
Jackson  v.  The  Reverend  William  E.  Ashton,  a 
citizen  of  the  state  of  Pennsylvania.  In  equity." 
In  the  body  of  the  bill  it  is  stated  that  the  "de- 
fendant is  of  Philadelphia."  By  the  court:— 
The  title  or  caption  of  the  bill  is  no  part  of  the 
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bill,  anil  does  not  remove  the  objection  to  the 
defects  in  the  pleailiiiirs.  Tiie  bill  and  i)roceod- 
ings  should  state  the  citizenship  of  the  parlies, 
to  give  the  court  jurisdiction  of  the  case.  Jack- 
son et  al.  V.  Asliton,  8  Peters,  148. 

291.  Motion  for  a  ride  on  the  district  judtre 
of  the  district  court  of  the  United  States,  for  the 
Missouri  district,  to  show  cause  why  a  manda- 
mus should  not  issue  from  the  supreme  court, 
commanding  him  to  order  an  execution  to  issue 
on  a  judgment  entered  in  that  court  in  the  case 
of  The  Postmaster-General  of  the  United  States 
V.  Rector's  Administrator.  The  motion  was 
founded  on  an  attested  copy  of  the  record  of  the 
proceedings  in  the  district  court,  by  which  it 


perty  at  the  appraisement  and  estimation.  The 
writ  of  error  to  the  district  court  of  Louisiana 
was  issued  in  the  name  of  "The  heirs  of  Nicho- 
las Wilson,"  without  naming  any  person  as 
plaintiir.  The  widow  of  Nicholas  VVdson  did 
not  join  in  the  writ  of  error.  The  writ  of  error 
was  liisniissed  on  the  two  grounds,  that  no  per- 
.•^011  was  nanuHl  in  it,  and  that  the  widow  of 
Nicholas  Wilson  had  not  joined  in  it.  The  Ilcirs 
of  ^'ichufux  U'tlson  v.  The  Life  and  Fire  Ins.  Co. 
of  New  Yoric,  12  Peters,  140. 

296.  The  rule  of  court  is,  that  where  there  is 
a  substantial  defect  in  the  appeal,  or  writ  of  error, 
the  objection  may  be  taken  at  any  time  before 
the  judgment,  on  the  ground  that  the  case  is  not 


appeared  that  the  tlislricl  juilge,  on  the  motion  legally  before  the  court,  and  that  it  has  not  juris- 
of  the  district  attorney  of  the  United  States,  for  j  diction  to  try  it.     Ibid. 

an  order  for  an  execution  on  this  judgment,  297.  The  result  of  the  opinion  of  the  supreme 
'•'after  mature  deliberation  thereon,"  overruled  'court,  in  the  case  of  Wayman  v.  Southard,  10 
the   motion.     The  rule  to  show  cause  was  re- !  Wheat.  1  ;  6  Coiid.  Rep.  1,  delivered  by  Mr.  Chief 


fused.     The  Postmaster-General  v.  Trigg,  Admi- 
nistrator of  Rector,  11  Peters,  173. 

292.  The  court  have  looked  into  the  practice 
of  the  supreme  court  upon  motions  of  this  sort, 
and  it  does  not  appear  to  have  been  satisfactorily 
settled.  For  anything  that  appears,  in  this  case, 
there  may  have  been  sufficient  reasons  for  the 
decision  of  the  district  court  overruling  the  mo- 
tion for  an  execution;  and  there  is  nothing,  in 
the  record,  to  create  a  prima  facie  case  of  mis- 
take, misconduct,  or  omission  of  duty  on  the 
part  of  the  tlistrict  court.  In  such  a  state  of 
facts,  the  court  are  bound  to  presume  that 
everything  was  rightly  done  by  the  court,  until 


Justice  ISIarshall,  was,  that  the  execution  laws 
of  Kentucky,  having  passed  subsequent  to  the 
process  act,  did  not  apply  to  executions  issued 
out  of  the  circuit  courts  of  the  United  States; 
and  that,  under  the  judiciary  and  process  acts, 
the  court  had  power  to  regulate  executions  and 
proceedings.  The  power  of  the  circuit  court  to 
advance  such  rules,  was  not  embraced  in  the 
point  certified  for  the  decision  of  the  supreme 
court,  and  was  not  expressly  adjudged  :  but  it  is 
the  clear  result  of  the  argument  of  the  court. 
Ross  and  King  v.  Duval  et  al.,  13  Peters.  45. 

298.  Motion  by  the  counsel  of  the  defendant, 
to  docket  and  dismiss  a  case  in  which  a  writ  of 


some  evidence  is  offered  to  show  the  contrary;  j  error  had  been  sued  out  of  the  circuit  court,  the 


antl  they  cannot,  upon  the  evidence  before  the 
court,  assume  that  there  is  any  ground  for  its 
interposition.     Ihid. 

293.  A  rule  to  show  cause,  is  a  rule  upon  the 


plaintiff  in  error  having  failed  to  file  the  writ  of 
error  in  the  supreme  court,  and  to  prosecute  the 
same.  The  counsel  for  the  defendant  in  error, 
produced  the  original  writ  of  error,  signed  by  the 


judge  to  explain  his  conduct,  and  implies  that  a  1  clerk  of  the  circuit  court,  and  a  citation  signed 
case  had  been  made  out,  which  makes  it  proper  by  the  judges  of  the  circuit  court:  Held,  that 
that  the  supreme  court  should  know  the  reasons  the  substance  of  the  forty-third  rule  of  the  court 
for  his  decision.  When  the  record  does  not  show  '  was  complied  with  ;  and  the  case  was  docketed 
mistake,  misconduct,  or  omission  of  duty  on  the  1  and  dismissed.  The  production  of  the  writ  of 
part  of  the  court,  unless  such  a  prima  facie  case  '  error,  with  the  citation,  is  the  highest  evidence 
to  the  contrary  is  made  out,  supported  by  affi-    that  the  writ  of  error  has  been  duly  sued  out 


davit,  as  would  make  it  the  duty  of  the  court  to 
interpose,  such  a  rule  ought  not  to  be  granted. 
Ihid. 

294.  The  court  refused  to  allow  ten  per  cen- 


and  allowed.    The  certificate  of  the  clerk  of  the 

circuit  court  required  by  the  rule,  is  but  prima 

facie  evidence.    Amies  v.  Pcarle,  15  Peters,  211. 

299.  A  case  on  a  writ  of  error  to  the  southern 


tum  per  annum,  interest,  as  damages,  for  suing  !  district  of  Mississippi,  was  docketed  and  dis- 
out  a  writ  of  error  on  the  amount  of  the  judg-  ;  missed  on  the  9th  of  February,  of  the  present 
ment  in  the  circuit  court,  under  the  seventeenth  I  term,  upon  motion  of  the  defendant  in  error, 
rule  of  the  court,  in  a  case  in  which  the  con-  j  under  the  forty-third  rule  of  the  court ;  and  on 
structinn  of  a  statute  of  the  state  of  Georgia  was  ;  the  1 1th  of  February,  a  mandate,  on  a  like  mo- 
involved,  and  also  questions  relative  to  proofs  of  tion.  was  ordered  to  issue  to  the  circuit  court,  to 
the  handwriting  of  the  drawer  of  a  promissory  !  proceed  in  the  case;  which  was  issued  on  the 
note.  The  case  was  not  considered  one  where  !  next  day.  On  the  6th  of  JNlarch,  the  plaintiff  in 
the  writ  of  error  was  sued  out  merely  for  the  j  error  appeared  in  court  by  his  counsel,  and  pro- 
purposes  of  delay.    M-Neil  v.  Holbrook,  12  Pe-    duced  and  filed  with  the  clerk  the  record  of  the 


ters,  84. 

295.  In  certain  proceedings  for  the  sale  of 
property  mortgaged,  the  widow  and  children  of 
the  deceased  owner  of  the  property  were  made 
defendants.  The  district  court  of  Louisiana 
gave  a  judgment  in  favour  of  the  plaintiffs. 
The  widow  was  entitled  to  her  community  in 
the  property  mortgaged,  and  had  taken  the  pro- 


case,  and  moved  to  strike  off  the  judgment  of 
dismissal,  and  to  continue  the  case.  By  the 
court : — The  judgment  of  dismissal,  under  the 
rule,  is  a  judgment  nisi,  and  it  may  be  stricken 
out  at  any  time  during  the  court,  upon  motion  ; 
unless  it  appears  that  the  omission  to  file  the 
record  and  docket  the  case,  at  an  earlier  period 
of  the  court,  has  been  injurious  to  the  interests 
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of  the  defendants  in  error.  The  motion  to  rein- 
Btate  addresses  itself  to  the  sound  discretion  of 
the  court;  and  care  will  always  be  taken  in 
granting  the  rule,  that  no  injustice  is  done  to  the 
opposite  party.  The  motion  was  granted.  Givin 
V.  Brcedlove,  15  Peters,  284. 

300.  Had  the  record  in  this  case  been  filed  at 
the  time  of  the  motion  to  dismiss,  it  is  now  evi- 
dent, from  the  state  of  the  business  of  the  term, 
that  the  case  could  not  have  been  reached  and 
disposed  of  during  the  present  session  of  the 
court.     Ibid. 

301.  A  rule  to  show  cause  why  an  attachment 
should  not  issue,  for  breach  of  an  injunction,  is 
not  the  mode  of  proceeding  in  this  court.  Wor- 
cester et  al.  V.  Truman  and  Smith,  1  M'Lean,  483. 

302.  The  motion  should  be,  that  the  defend- 
ant stand  committed,  notice  of  the  motion  having 
been  served  on  him.     Ibid. 

303.  A  resulting  trust  is  not  liable  to  be  at- 
tached. Piatt  v.  Oliver  and  Williams,  2  M'Lean. 
267. 

304.  A  purchaser,  at  the  sale  of  the  above 
right,  under  an  attachment,  acquires  no  right. 
Ibid. 

305.  An  attachment  reaches  only  legal  rights. 
Ibid. 

306.  The  insolvent  act  of  Massachusetts,  of 
1838,  ch.  163,  does  not  dissolve  an  attachment 
in  the  courts  of  the  United  States,  made  under 
the  antecedent  state  laws  adopted  by  congress. 
Springer  v.  Foster,  1  Story,  601. 

307.  The  legislature  of  Massachusetts  can 
promulgate  rules  for  the  state  courts  only,  and 
rannot  affect  the  validity  or  effect  of  process  in 
the  courts  of  the  United" States.     Ibid. 

308.  Jurisdiction  in  case  of  appeal,  depends 
on  the  amount  claimed  by  the  plaintiff,  and  not 
on  the  judgment  of  the  court  below.  This  does 
not  extend  to  the  defendant,  where  the  judgment 
is  for  less  than  two  thousand  dollars,  and  he  ap- 
peals.    Knapp  v.  Banks,  2  Howard,  73. 

309.  After  a  bond  has  been  given,  and  a  cita- 
tion on  a  writ  of  error  issued  in  due  time,  an 
execution  issued  in  the  circuit  court  may  be 
quashed  in  the  circuit  court,  or  proceedings 
stayed,  by  order  of  the  supreme  court.  Stockton 
et  al.  V.  Bishop,  2  Howard,  74. 

310.  If  the  circuit  court  refuses  to  open  a  de- 
cree, no  appeal  lies,  but  the  time  for  prosecuting 
an  appeal  does  not  commence  before  the  court 
have  refused  to  open  the  decree,  if  they  have 
entertained  an  application  to  open  it.  Brockett 
v.  Brockett,  2  Howard,  238. 

311.  In  the  case  of  M'Nutt  v.  Bland  &  Hum- 
phreys, the  court  held  that  if  Bland  had  died 
since  the  commencement  of  the  term  of  the  su- 
preme court,  judgment  might  be  entered  against 
both  defendants,  nunc  pro  tunc.  If  Bland  died 
before  the  commencement  of  the  term,  then, 
upon  the  suggestion  of  his  death  before  the 
term  being  entered  on  the  record,  the  cause  of 
action  surviving,  the  judgment  might  be  entered 
against  the  surviving  defendant.  M-Nutt  v. 
Bland  (f  Humphreys,  2  Howard,  28. 

312.  A  writ  of  error  to  the  highest  court  of 
Rhode  Island  was  prayed  for  in  the  supreme 
court  of  the  United  St;'*""  without  the  authority 


of  the  party  in  whose  name  it  had  issued.  It 
was  asked  under  the  authority  of  the  friends  of 
the  party — no  writ  of  error  could  issue.  Ex 
parte  Dorr,  3  Howard,  105. 

313.  To  permit,  upon  appeal  to  the  supreme 
court  from  proceedings  on  its  mandate,  a  sug- 
gestion of  want  of  jurisdiction  in  the  supreme 
court  upon  the  first  appeal,  as  a  sufficient  cause 
for  re-examining  the  judgment  there  given,  would 
certainly  be  a  novelty  in  a  court  of  equity. 
Waskinston  Bridge  Company  v.  Stewart,  3  How- 
ard. 424. 

314.  The  supreme  court  has  no  power  to  re- 
view its  decisions,  either  in  a  case  at  law,  or  in 
equity.     Ibid.  426. 

315.  A  citation  issued  with  a  writ  of  error  was 
signed  by  the  clerk  and  not  by  the  judge  of  the 
circuit  court,  or  a  justice  of  the  supreme  court, 
as  directed  by  the  22d  section  of  the  act  of  con- 
gress of  1789,  Statutes,  vol.  I,  p.  84.  Held,  that 
the  citation  must  be  signed  as  directed  in  the 
law.  or  the  defendant  is  not  bound  to  appear, 
and  the  writ  of  error  was  dismissed.  United 
States  V.  Andrew  Hodge,  3  Howard,  534. 

316.  The  supreme  court  has  not  the  power  to 
correct  any  errors  or  omissions  that  may  have 
been  made  in  the  circuit  court,  in  framing  excep- 
tions taken  during  the  trial,  nor  can  the  court 
regard  any  part  of  the  charge  as  the  subject- 
matter  of  revision,  unless  the  judges,  or  one  of 
them,  certify  under  his  seal  that  it  was  ex- 
cepted to  at  the  time  of  the  trial.  Stimpson  v. 
The  West  Chester  Railroad  Company,  3  Howard, 
556. 

317.  If  the  portion  of  the  charge,  in  relation 
to  which  diminution  is  suggested,  was  in  fact 
embraced  in  the  exception,  and  the  omission  of 
it  is  a  clerical  error,  then  on  producing  to  the 
supreme  court  a  copy  of  the  exception,  properly 
certified,  the  plaintiff  in  error  will  be  entitled 
to  a  certiorari,  in  order  to  supply  the  defect. 
Ibid. 

318.  It  is  a  general  rule  of  practice,  that  no 
point  arising  in  the  pleading  or  evidence  in  an 
appellate  court  shall  be  made,  which  has  not 
been  brought  to  the  notice  of  the  inferior  court. 
Brockett  et  al.  v.  Brockett  et  al.,  3  Howard,  692. 

319.  A  verdict  and  the  report  of  the  master, 
not  having  been  objected  to  in  the  circuit  court, 
cannot  be  objected  to  in  the  supreme  court.   Ibid. 

320.  The  clerk  of  the  supreme  court  of  Lou- 
isiana issued  the  writ  of  error,  and  one  of  the 
judges  of  that  court  signed  the  citation,  and  on 
the  ground  that  such  writ  could  not  remove  the 
record,  it  was  moved  on  a  former  day,  to  dismiss 
the  cause.  It  had  been  depending  in  the  su- 
preme court  for  two  terms:  a  writ  of  certiorari 
had  been  sent  down,  at  the  instance  of  the  de- 
fendant in  error,  in  whose  behalf  the  motion  was 
made,  to  complete  the  record  :  he  now  moves 
to  dismiss  the  cause,  for  the  first  time  :  the  mo- 
tion comes  too  late.  M'-Donogh  v.  Millaudon 
et  al,  3  Howard,  707. 

321.  Where  the  value  of  the  property  levied 
upon  exceeds  the  amount  of  the  execution  levied 
upon  it,  the  amount  of  the  execution  is  the  mat- 
ter in  dispute,  and  if  it  is  less  than  the  sum 
required    to  give   jurisdiction    to   the   supremo 
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court,  tilt;  writ  of  error  will  be  dismissed.    Ross 
V.  Prentiss,  3  Howard,  771. 

322.  A  writ  of  error  had  been  issued  which 
operated  as  a  supersedeas,  which  was  ilismissed 
because  the  record  was  not  tiled.  The  cause 
of  the  failure  was  accounted  for  by  an  allida- 
vit,  which  was  received  after  the  court  ad- 
journed. Since  then  the  plaintiffs  sued  out  an- 
other writ  of  error  and  executed  another  bond. 
The  court  directed  that  tlie  second  writ  of  error 
should  be  a  supersedeas.  Hardinan  ct  al.  v. 
Anderson,  4  Howard,  64. 

3.  Practice  in  the  Circuit  and  District  Courts  of 
the  United  Stales. 

323.  The  appearance  of  the  defendants  to  a 
foreign  attachment  in  a  circuit  court  of  the 
United  State.*,  waives  all  objection  to  the  non- 
service  of  process.  Pollard  fy  Pickett  v.  Dwi^ht 
et  al,  4  Cranch,  421 ;  2  Cond.  Rep.  157. 

324.  In  the  district  of  Connecticut  the  mar- 
shal may,  upon  an  attachment  for  debt,  without 
a  mittimus,  commit  the  defendant  to  prison  for 
want  of  bail.  Palmer  v.  Allen,  7  Cranch,  550 ; 
2  Cond.  Rep.  607. 

325.  The  circuit  court  of  Tennessee,  as  a 
court  of  equity  cannot  award  a  writ  of  habere 
facias  possessionem  to  enforce  its  decree.  Wal- 
len  V.  JViUiams,  7  Cranch,  602:  2  Cond.  Ren. 
622. 

326.  By  the  law  of  South  Carolina,  the  thirty 
day  rule  is  substituted  for  a  scire  facias  to  a 
judgment  in  those  cases  only  where  lapse  of 
time  prevents  the  plaintiff  from  suing  out  exe- 
cution. Griffith  V.  Frazier,  8  Cranch,  9 ;  3  Cond. 
Rep.  1. 

327.  Under  the  act  of  Kentucky,  to  amend 
process  in  chancery  and  common  law,  the  party 
may  recover,  although  he  prove  only  part  of  the 
claim  in  his  declaration  ;  but  it  does  not  enable 
him  to  join  parties  in  an  action,  who  could  not 
be  joined  at  common  law.  Green  v.  Liter.  8 
Cranch,  229-  3  Cond.  Rep.  97. 

328.  The  district  court  of  North  Carolina, 
having  omitted  to  have  inserted  in  the  proceed- 
ings in  a  case  depending  before  them,  certain 
matters  from  the  papers  in  the  cau.se,  which 
were  an  essential  part  of  the  decree,  on  the  re- 
turn of  the  proceedings  to  that  court  from  the 
circuit  court,  corrected  the  same.  Held,  that 
these  proceedings  were  proper.  The  Friend- 
schaft,  3  Wheat.  14;  4  Cond.  Rep.  193. 

329.  An  agreement  of  the  parties  entered  on 
the  transcript,  stating  the  amount  of  damages  to 
be  adjudged  to  one  of  the  parties  upon  several 
alternatives  (the  verdict  stating  no  alternative), 
was  not  regarded  by  the  supreme  court  as  a  part 
of  the  record  brought  up  by  the  writ  of  error; 
but  a  venire  de  novo  awarded  to  have  the  da- 
mages assessed  by  a  jury  in  the  court  below. 
Lanusse  v.  Barker,  3  Wheat.  101  :  4  Cond.  Rep 
204. 

330.  A  circuit  court  has  no  authority  to  issue 
a  certiorari,  or  other  compulsory  process,  to  the 
district  court,  for  the  removal  of  a  cause  from 
•hat  jurisdiction;  before  a  final  judgment  or  de- 


cree is  pronounced.     Patterson   v.  The    United 
Stales,  2  Wheat.  221 ;  4  Cond.  Rep.  98. 

331.  In  such  a  case  the  district  court  may, 
and  ought,  to  refuse  obedience  to  the  process  of 
the  circuit  court :  and  either  party  may  move  the 
circuit  court  for  a  procedendo,  after  the  tran- 
script of  the  record  is  removed  into  that  court ; 
or  may  pursue  the  cause  in  the  district  court,  as 
if  it  had  not  been  removed.     Ibid. 

332.  Hut  if  the  p«irty,  instead  of  properly 
taking  advantage  of  the  irregularity  in  the  pro- 
ceedings, enters  his  appearance  in  the  circuit 
court,  takes  defence,  and  pleads  to  issue,  it  is 
too  late,  after  verdict,  to  object  to  the  irregulari- 
ty;  and  the  supreme  court  will,  on  error,  consi- 
der the  cause  as  an  original  suit  in  the  circuit 
court.     Ibid. 

333.  The  jurisdiction  of  the  circuit  court  hav- 
ing vested  between  citizens  of  different  states, 
cannot  be  divested  by  a  change  of  domicil  of  one 
of  the  parties,  and  his  removal  into  the  same 
state  with  the  adverse  party,  pendente  lite. 
Morgan's  Heirs  v.  Morgan  et  al.,  2  Wheat.  290; 
5  Cond.  Rep.  120. 

334.  In  order  to  maintain  a  suit  in  the  circuit 
court,  the  jurisdiction  must  appear  on  the  re- 
cord ;  as  if  the  suit  is  between  citizens  of  dif- 
ferent states,  the  citizenship  of  the  respective 
parties  must  be  set  forth.  Sullivan  v.  The  Ful- 
ton Steamboat  Company,  6  Wheat.  450;  5  Cond. 
Rep.  135. 

335.  The  district  judge  cannot  sit  in  the  cir- 
cuit court,  in  a  cause  brought  by  writ  of  error 
from  the  district  to  the  circuit  court;  and  the 
cause  cannot,  in  such  a  case,  be  brought  from 
the  circuit  to  the  supreme  court,  upon  a  certifi- 
cate of  division  of  opinion  of  the  judges.  United 
States  V.  Lancaster,  5  Wheat.  434  ;  4  Cond.  Rep. 
720. 

336.  In  a  writ  of  right  the  tenant  may,  on  the 
mise  joined,  set  up  a  title  out  of  himself,  and  in 
a  third  person.  If  anything  which  fell  from  this 
court  in  the  case  of  Greene  v.  Liter,  8  Cranch, 
229,  can  be  supposed  to  give  countenance  to  the 
opposite  doctrine,  it  is  done  away  by  the  expla- 
nation given  by  the  court  in  Greene  v.  Watkins, 
7  Wheaton,  31.  It  is  there  laid  down,  that  the 
tenant  may  give  in  evidence  the  title,  in  a  third 
person,  for  the  purpose  of  disproving  the  de- 
mandant's seisin:  that  a  writ  of  right  does  bring 
into  controversy  the  mere  right  of  the  parties  to 
the  suit;  and  if  so,  it  by  consequence  authorizes 
either  party  to  establish,  by  evidence,  that  the 
other  has  no  right  whatever  in  the  demanded 
premises;  or  that  his  mere  right  is  inferior  to 
that  set  up  against  him.  Liglis  v.  The  Trustees 
of  the  Sailors'  Snug  Harbour,"3  Peter.?,  133. 

337.  In  a  writ  of  right  on  the  mise  joined  on 
the  mere  right,  under  a  count  for  the  entire 
right,  a  demandant  may  recover  a  less  quantity 
than  the  entirety.     Ibid.  135. 

338.  The  caption  of  the  bill  was  in  the  follow- 
ing terms:  "Thomas  Jackson,  a  citizen  of  the 
stale  of  Virginia,  William  Goodwin  Jackson  and 
Maria  Congreve  Jackson,  citizens  of  Virginia, 
infant.s,  by  their  father  and  next  friend,  the  said 
Thomas  Jackson  v.  The  Reverend  William  E. 
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Ashtoii;  a  citizen  of  the  state  of  Pennsylvania. 
In  equity."  In  the  body  of  the  bill  it  is  stated 
that  "  the  defendant  is  of  Philadelphia."  By  the 
supreme  court : — The  title  or  caption  of  the  bill, 
is  no  part  of  the  bill,  and  does  not  remove  the 
objection  to  the  defects  in  the  pleadings.  The 
bill  and  proceedings  should  state  the  citizenship 
of  the  parties,  to  give  the  court  jurisdiction  of 
the  case.  The  only  difTiculty  which  could  arise 
to  the  dismissal  of  the  bill,  presents  itself  upon 
the  statement,  "that  the  defendant  is  of  Phila- 
delphia." If  this  were  a  new  question,  the  court 
might  decide  otherwise  ;  but  the  decisions  of  the 
court,  in  cases  which  have  heretofore  been  be- 
fore it,  have  been  express  upon  the  point.  Jack- 
son el  al.  V.  Ashto)i,  8  Peters,  148. 

339.  The  circuit  court  may  grant  amendments 
of  proceedings  in  rem,  brought  to  the  circuit 
from  the  district  court.  Anonymous,  1  Gallis.  C. 
C. R.  24. 

340.  On  the  reversal  of  a  judgment  in  an  ac- 
tion brought  from  the  district  court  of  Maine  to 
the  circuit  court  of  Massachusetts,  before  the 
erection  of  the  district  of  Maine  into  a  separate 
state,  the  circuit  court  might,  if  justice  required 
it,  award  a  venire  facias  de  novo,  triable  at  the 
bar  of  the  circuit  court.    United  States  v.Saicyer, 

1  Gallis.  C.C.R.  86. 

341.  No  delivery  of  property  on  bail  can  le- 
gally be  made  in  cases  where  the  United  States 
are  a  party,  without  due  notice  to  the  district 
attorney,  that  he  may  have  a  hearing  before  the 
court.     Ex  parte  Robbins,  2  Gallis.  C.  C.  R.  322. 

342.  The  circuit  court  may  discharge  the  jury 
on  a  trial  of  a  capital  case  without  the  defend- 
ant's being  released  from  the  indictment.  It  is 
now  held,  that  in  capital  cases,  as  well  as  in 
misdemeanors,  the  discretion  to  withdraw  a 
juror  e.vists,  but  this  discretion  is  to  be  exer- 
cised only  in  very  extraordinary  and  striking 
circumstances.  United  States  v.  Coolidge.  2  Gallis. 
C.C.R.  366. 

343.  In  every  case  of  a  motion  to  quash  an 
indictment,  otherwise  than  in  writing,  there  must 
be  an  affidavit;  otherwise  there  could  not  ap- 
pear on  record  any  ground  for  the  exercise  of 
the  discretion  of  the  court.     Ibid. 

344.  The  circuit  court  cannot  rehear  a  cause, 
or  admit  a  clainiat  a  term  subsequent  to  that  in 
which  the  cause  was  finally  decided.   The  Avery, 

2  Gallis.  C.C.R.  386. 

345.  Where  important  evidence  may  be  ga- 
thered from  the  inspection  of  original  papers,  in 
a  prize  cause,  they  may,  in  the  case  of  appeals, 
be  delivered  to  the  captors,  upon  their  under- 
taking to  deliver  them  to  the  supreme  court. 
The  Francis,  2  Gallis.  C.  C.  R.  397. 

346.  The  marshal  may  have  an  attachment  to 
enforce  the  payment  of  his  fees  of  office  against 
suitors  in  the  court.  So,  also,  against  an  endorser 
on  the  writ,  who,  by  the  lex  loci,  is  liable  to  re- 
spond for  the  costs.  Anonymous.  2  Gallis.  C.  C. 
R.  101. 

347.  If  the  party  purge  himself  from  a  con- 
tempt on  oath,  the  court  will  not  hear  collateral 
evidence  for  the  purpose  of  impeaching  his  tes- 
timony and  proceeding  against  him.  But  if  he 
appears  lo  have  perjured  himself,  he  will  be  re- 
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cognised  to  answer,  &c.     United  States  v.  Dodge, 
2GaHis.  C.C.R.  313. 

348.  Matter  which  is  stated  as  inducement  to 
a  traverse,  is  not  required  to  be  proved  in  an 
issue  on  such  traverse.  United  States  v.  Hay- 
icard,  2  Gallis.  C.  C.  R.  493. 

349.  Where  the  law  presumes  the  affirmative, 
the  proof  of  the  negative  is  thrown  on  the  other 
side.     Ibid. 

350.  Though  an  agent  may  claim  in  a  prize 
court,  yet  if  a  sufficient  time  intervene,  the  prin- 
cipal must  support  the  claim  by  his  affidavit. 
The  Betsey,  2  Gallis.  C.  C.  R.  383. 

351.  Interest  is  allowable  in  actions  against  a 
consignee  or  bailiff  of  goods,  "to  sell  the  same, 
and  render  a  reasonable  account,"  and  also  in 
actions  for  money  had  and  received  from  the 
time  of  a  demand  made,  where  the  defendant 
has  refused  to  account  or  to  make  payment,  or 
has  converted  the  money  to  his  own  use.  Pope 
V.  Barrett,  1  Mason's  C.  C.  R.  117. 

352.  In  proceedings  in  rem,  upon  a  bond  for 
the  appraised  value  given  jointly  and  severally, 
if  one  of  the  obligors  dies,  the  court  will  pro- 
ceed against  the  survivor,  or,  at  the  option  of 
the  plaintiffs,  against  the  representatives  of  the 
deceased  also.  The  Octavia,  1  Mason's  C.  C.  R. 
149. 

353.  Under  the  provisions  of  an  act  of  con- 
gress passed  on  the  26th  of  May,  1824,  proceed- 
ings were  instituted  in  the  superior  court  of  the 
territory  of  Arkansas,  by  which  a  confirmation 
was  claimed  of  a  grant  of  land  alleged  to  have 
been  made  to  the  petitioner,  Sampeyreac,  by  the 
Spanish  government,  prior  to  the  cession  of  Lou- 
isiana to  the  United  States  by  the  treaty  of  April 
3d,  1803.  This  claim  was  opposed  by  the  dis- 
trict attorney  of  the  United  States ;  and  the 
court,  after  hearing  evidence,  decreed  that  the 
petitioner  recover  the  land  from  the  United 
States.  Afterwards,  the  district  attorney  of  the 
United  States,  proceeding  on  the  authority  of  the 
act  of  8th  May,  1830,  filed  a  bill  of  review, 
founded  on  the  allegation  that  the  original  decree 
was  obtained  by  fraud  and  surprise,  that  the 
documents  produced  in  support  of  the  claim  of 
Sampeyreac  were  forged,  and  that  the  witnesses 
who  had  been  examined  to  sustain  the  same 
were  perjured.  At  a  subsequent  term,  Stewart 
was  allowed  to  become  a  defendant  to  the  bill 
of  review,  and  filed  an  answer,  in  which  the 
fraud  and  forgery  are  denied,  and  in  which  he 
asserts  that  if  the  same  were  committed,  he  is 
ignorant  thereof,  and  asserts  that  he  is  a  bona 
fide  purchaser  of  the  land  for  a  valuable  consider- 
ation, from  one  John  J.  Bowie,  who  conveyed  to 
him  the  claim  of  Sampeyreac  by  deed,  dated 
about  the  22d  October,  1828.  On  a  final  hear- 
ing, the  court  being  satisfied  of  the  forgery,  per- 
jury and  fraud,  reversed  the  original  decree. 
Held,  that  these  proceedings  were  legal,  and 
were  authorized  by  the  act  of  the  5th  of  May, 
1830.  Sampeyreac  et  al.  v.  The  United  Slates,  7 
Peters,  222. 

354.  Under  the  si.\ty-fifth  section  of  the  duty 
act  of  1799,  where  a  bond  has  been  given  for 
duties  on  merchandise,  and  errors  in  the  calcu- 
lation thereof  are  alleged  on  affidavit  at  the  first 
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term  on  which  the  suit  has  been  brouijht  on  the 
boml,  a  ilelay  of  one  term  is  allowed  lor  exami- 
nation and  eoiiection.  Where  there  is  a  real 
defence  to  the  claim  on  the  bond,  an  opportunity 
to  obtain  evidence  by  a  continuance  for  a  lon>j;er 
period,  accordin<;  to  the  circumstances  of  the 
case,  must  be  piven.  United  Slates  v.  Phelps  ct 
nl,  8  Peters,  "bo. 

355.  The  original  writ  was  issued  out  of  the 
circuit  court  for  the  district  of  Columbia,  dated 
2d  of  December,  1831,  ami  was  returned  "exe- 
cuted," on  the  first  Monday  of  the  same  Decem- 
ber, the  return  day  of  the  succeeding  term. 
The  defendant  appeared  by  his  attorney  on  the 
return  day,  antl  obtained  a  rule  on  the  ijlaintiffs 
to  ileclare  against  him.  The  circuit  court,  on 
the  trial  of  the  cause,  directed  the  jury  to  liml 
damages  against  the  defendant,  for  the  hire  of  a 
steamboat,  for  which  the  action  was  brought, 
from  the  20lh  of  November,  1831,  tothc  Ctli  of 
February,  1832,  whereas  the  suit  was  instituted 
on  the  2d  of  December,  1831.  These  instruc- 
tions were  erroneous,  as  damages  were  to  be 
given  to  a  time  long  posterior  to  the  institution 
of  the  action.  Bradley  v.  The  Steam  Packet  Com- 
pany. 9  Peters,  107. 

356.  In  the  ordinary  course  of  things,  on  the 
.  trial  of  a  cause  before  a  jury,  if  an  objection  is 

made  and  overruled,  and  the  party  does  not  put 
in  an  exception,  he  is  understood  to  waive  it. 
The  exception,  indeed,  need  not  theit  be  put  in 
form,  or  written  out  at  large  and  signed;  but  it 
is  sufiicient  if  the  exception  is  taken,  and  the 
right  reserved  to  put  it  in  form,  to  be  written  out 
at  large  and  signed,  within  the  time  prescribed 
by  tlie  practice  or  rules  of  the  court.  Poole  et 
al.  V.  The  Lessee  of  Fleegcr,  11  Peters,  185. 

357.  Although  there  may  have  been  errors 
and  imperfections  in  the  record  and  proceedings 
in  a  case  in  the  circuit  court,  if  the  parties  go  to 
a  trial  of  the  case,  they  must  be  considered  as 
waived  ;  and  they  cannot  constitute  an  objection 
to  the  judgment  of  the  circuit  court  after  verdict. 
on  a  writ  of  error  to  the  supreme  court.  Evans 
r.  Gee,  1 1  Peters.  80. 

358.  Massachusetts. — It  is  the  practice  of  the 
circuit  court  of  Massachusetts,  in  all  cases  of 
surprise,  at  the  trial,  by  new  matter,  proving  a 
ground  material  to  either  part}-,  and  clearly  made 
out  by  affidavit,  to  postpone  or  continue  the 
cause.  If.  however,  the  party  interested  elects 
to  go  on  with  the  cause,  relying  upon  other  mat- 
ters, he  is  untlerstood  to  waive  the  matter  of  sur- 
prise, and  he  cannot  take  his  chance  with  the 
jury;  and  if  unsuccessful,  move  the  matter  as 
ground  for  a  new  trial.  Ames  v.  Hovmrd,  1  Sum- 
ner's C.  C.  R.  482. 

359.  JNIassachus^tts. — The  defendants  cannot 
put  in  new  rebutting  evidence  to  affidavits  of  the 
plaintiff,  offered  in  reply  to  those  first  presented 
Dy  the  defendants.     Ibid. 

360.  A  new  trial  will  not  be  allowed,  merely 
to  let  in  new  cumulative  evidence  to  points  made 
at  the  trial.     Ibid. 

361.  Massachusetts. — The  practice  of  the  cir- 
cuit court,  in  capital  cases,  is  for  counsel  to  state 
the  points  of  law  on  which  they  wish  instruc- 
tions to  the  jury,  at  some  time  before  the  charge 


is  given,  that  the  court  may  have  some  time  to 
consider  of  them.  United  States  v.  Gibert,  2 
Sumner's  C.  C.  H.  19. 

362.  New  York. — The  common  law  practice 
of  the  state  courts  is  not  considered  as  tlie  prac- 
tice of  the  circuit  courts,  except  as  it  existed  at 
the  passage  of  the  act  of  1789,  and  so  far  as  it 
has  since  been  adopted  by  rule.  Brewster  v. 
Gelston,  Paine's  C.  C.  K.  426. 

363.  New  York. — Although  the  law  of  the 
state,  requiring  the  supreme  court  to  decide  on 
a  bill  of  exceptions,  before  a  writ  of  error  is 
brought,  does  not  govern  the  practice  of  the  su- 
preme court;  yet  a  bill  of  exceptions  was  re- 
ceived as  a  substitute  for  a  case,  on  a  motion  for 
a  new  trial.     Ibid. 

361.  New  York. — There  is  no  practice  in  the 
supreme  court  of  the  United  States,  of  service 
of  papers  upon  the  agent  of  an  attorney,  as  in 
the  supreme  court  of  the  state.  Smith  v.  Jackson, 
Paine's  C.  C.  R.  486. 

365.  Vermont. — In  an  action  of  scire  facias, 
there  was  no  declaration,  but  the  writ  of  scire 
facias  was  demurred  to :  Held,  that  the  legal 
efTect  was  the  same  as  if  the  demurrer  had  been 
to  the  declaration,  and  the  same  judgment  was 
ordered  to  be  entered.  People  of  Vermont  v. 
The  Society  for  Propagating  the  Gospel,  Paine's 
C.  C.  R.  652. 

366.  Pennsylvania. — An  affidavit  was  made 
of  the  service  of  a  declaration  in  ejectment, 
which  did  not  state  that  the  person  on  whom  the 
declaration  was  served,  was  tenant  in  possession, 
or  on  one  who  acknowledged  himself  to  be  such 
tenant  :  Held,  that  the  service  was  not  proved. 
Huidekoper  v.  Stiles,  1  Wash.  C.  C.  R.  135. 

367.  Pennsylvania. — After  a  judgment  in  eject- 
ment, and  the  plaintiff  is  put  into  possession,  the 
court  will  not,  in  a  summary  manner,  restore  the 
defendant  to  possession ;  although  he  pays  the 
rent  for  the  non-payment  of  which  the  ejectment 
was  brought.  Lessee  of  Cainac  v.  Allwine,  1 
Wash.  C.  C.  R.  466. 

368.  Where  an  issue  of  devisavit  vel  non,  is 
directed  out  of  chancery  in  England,  the  practice 
is  for  the  judge  who  tried  the  cause,  to  return 
his  notes  with  the  verdict ;  and  if  the  chancellor 
is  dissatisfied,  on  the  ground  of  the  admission 
of  improper  evidence,  or  the  rejection  of  what 
was  proper,  or  for  other  reasons,  he  will  direct 
a  new  trial.  But  no  exception  can  be  taken  at 
nisi  prius,  to  the  opinion  of  the  judge  who  tried 
the  cause.  In  the  circuit  courts  of  the  United 
States,  if  the  court  is  supposed  to  have  erred  in 
any  of  these  particulars,  the  proper  mode  is  to 
move  the  court  sitting  in  equity,  for  a  new  trial. 
Harrison  v.  Rowan,  3  Wash.  C.  C.  R.  580. 

369.  A  declaration  in  the  circuit  court  of 
the  United  States  for  the  Virginia  district,  stated 
the  plaintiffs  to  be  '-merchants,  and  partners, 
trading  under  the  firm  and  by  the  name  and 
style  of  Duval  &  Co.,  of  Philadelphia,  in  Penn- 
sylvania." This  was  insufficient  to  give  juris- 
diction to  the  court  in  the  action,  if  the  excep- 
tion had  been  taken  by  plea,  or  by  writ  of  error, 
within  the  limitation  of  such  writ.  Ross  fy  King 
V.Duval  et  al,  13  Peters,  45. 

370.  In  the  district  court  of  Louisiana,  the  de- 
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fendant  pleaded  the  plea  of  reconvention,  which 
is  authorized  by  the  code  of  practice  of  Louisi- 
ana. The  district  court  on  the  motion  of  the 
plaintiff,  ordered  the  plea  to  be  stricken  off. 
The  code  of  practice  of  Louisiana  was  adopted 
in  Louisi'ana,  by  a  statute  of  that  state,  passed 
after  the  act  of  congress  of  the  26ih  May,  1824, 
regulating  the  practice  of  the  district  court  of 
the  United  States  for  the  eastern  district  of  Lou- 
isiana j  and  the  practice  according  to  that  code 
had  not  been  adopted  as  part  of  the  rules  of 
practice  of  the  district  court,  when  the  plea  was 
stricken  off'.  Held,  that  the  plea  was  properly 
stricken  off.  Wilcox  ct  al.v.  Hunt,  13  Peters, 
378. 

4.  Practice  of  the  State  Courts,  adopted  in  the 
Courts  of  the  United  States. 

371.  The  remedies  in  the  courts  of  the  United 
States,  at  common  law  and  in  equity,  are  not  to 
be  according  to  the  practice  of  the  state  courts, 
but  according  to  the  principles  of  common  law 
and  equity,  as  distinguished  and  defined  in  that 
country  from  which  we  derive  our.  knowledge 
of  those  principles.  Consistently  with  this  doc- 
trine, it  may  be  admitted,  that  where,  by  the 
statutes  of  a  state,  a  statute  which  would  other- 
wise be  deemed  merely  equitable,  is  recognised 
as  a  legal  title,  or  a  title  which  would  be  valid 
at  law,  is  under  the  circumstances, of  an  equitable 
nature  declared  void  ;  the  right  of  th6  parties  in 
such  case,  may  be  as  fully  considered  in  a  suit 
at  law,  in  the  courts  of  the  United  States,  as  in 
the  courts  of  a  state.  Robinson  v.  Campbell,  3 
Wheat.  212;  4  Cond.  Rep.  235. 

372.  As  by  the  laws  of  Louisiana,  questions 
of  fact  in  civil  cases  are  fried  by  the  court,  unless 
either  of  the  parties  demands  a  jury;  in  an  ac- 
tion of  debt  on  a  judgment,  the  interest  on  the 
original  judgment  may  be  computed  and  may 
make  part  of  the  judgment  in  Louisiana,  with- 
out a  writ  of  inquiry  and  the  intervention  of  a 
jury.  Mayhew  v.  Thatcher,  6  Wheat.  129;  5 
Cond.  Rep.  34. 

373.  The  practice  of  state  courts  cannot  sus- 
tain the  admission  of  depositions  in  the  courts 
of  the  United  States,  which  are  not  taken  ac- 
cording to  the  laws  of  the  United  State.s,  and 
the  rules  of  their  courts.  Evans  v.  Eaton,  7 
Wheat.  356;  5  Cond.  Rep.  302. 

374.  Congress  has,  by  the  constitution,  exclu- 
sive authority  to  regulate  the  proceedings  in  the 
courts  of  the  United  States;  and  the  states  have 
no  authority  to  control  those  proceedings ;  except 
so  far  as  the  state  process  acts  are  adopted  by 
congress,  or  by  the  courts  of  the  United  States 
under  the  authority  of  congress.  Wayman  v. 
Southard,  10  Wheat.  1 ;  6  Cond.  Rep.  1. 

375.  The  proceedings  on  executions,  and  other 
process,  in  the  courts  of  the  United  States,  in 
suits  at  common  law,  are  to  be  the  same  in  each 
state,  respectively,  as  were  used  in  the  supreme 
court  of  the  state  in  September,  1789;  subject 
to  such  alterations  and  additions  as  the  said 
courts  of  the  United  States  may  make,  or  as  the 
supreme  court  of  the  United  States  shall  prescribe 
by  rule  to  the  other  courts.     Ibid. 

376.  A  state  law  regulating  executions,  enacted 


subsequent  to  September,  1789,  is  not  applicable 
to  executions  issuing  on  judgments  rend-ered  by 
the  courts  of  the  United  States,  unless  expressly 
adopted  by  the  regulations  and  rules  of  those 
courts.     Ibid. 

377.  The  thirty-fourth  section  of  the  judiciary 
act  of  1789,  ch.  20,  which  provides,  "that  the 
laws  of  the  several  states,  except,"  &c.  "shall 
be  regarded  as  rules  of  decision  in  trials  at  com- 
mon law,  in  the  courts  of  the  United  States,  in 
cases  where  they  apply,"  does  not  apply  to  the 
process  and  practice  of  the  courts.  It  is  a  mere 
legislative  recognition  of  the  principles  of  uni- 
versal jurisprudence,  as  to  the  operation  of  the 
lex  loci.     Ibid. 

378.  The  statutes  of  Kentucky  concerning 
executions,  which  require  the  plaintiff  to  endorse 
on  the  execution  that  bank  notes  of  the  Bank  of 
Kentucky,  or  notes  of  the  Bank  of  the  Common- 
wealth of  Kentucky,  will  be  received  in  payment, 
and,  on  his  refusal,  authorize  the  defendant  to 
give  a  replevin  bond  for  the  debt,  payable  in 
two  years;  are  not  applicable  to  executions  i.s- 
suiiig  on  judgments  rendered  by  the  courts  of 
the  United  States.     Ibid. 

379.  The  laws  of  the  United  States  authorize 
the  courts  of  the  Union  so  to  alter  the  form  of 
the  process  of  execution  used  in  the  supreme 
courts  of  the  states  in  1789,  so  as  to  subject  to 
execution  lands  and  other  property,  not  thus 
subject  by  the  state  laws  in  force  at  that  time. 
Bank  of  the  United  States  v.  Halstead,  10  Wheat. 
51;  6  Cond.  Rep.  22. 

380.  In  the  district  court  of  Louisiana,  the  de- 
fendant pleaded  the  plea  of  reconvention,  which 
is  authorized  by  the  code  of  practice  of  Louisi- 
ana. The  district  court,  on  the  motion  of  the 
plaintiff,  ordered  the  plea  to  be  stricken  off. 
The  code  of  practice  of  Louisiana,  was  adopted 
by  a  statute  of  that  slate,  passed  after  the  act 
of  congress  of  26th  May,  1824,  regulating  the 
practice  of  the  district  courts  of  the  United  States 
of  Louisiana;  and  the  practice,  according  to  that 
code,  had  not  been  adopted  as  part  of  the  rules 
of  practice  of  the  district  court,  when  the  plea 
was  stricken  off.  Held,  that  the  plea  was  pro- 
perly stricken  off.  Wilcox  et  al.  v.  Hunt,  13  Pe- 
ters, 378. 

381.  The  act  of  congress  of  1789,  which  pro- 
vides that  the  laws  of  the  several  states,  except 
where  the  constitution,  treaties,  and  laws  of  the 
United  States  provide  otherwise,  shall  be  rules 
of  decision  in  the  courts  of  the  United  States  in 
the  states,  makes  rules  of  property  and  the  rights 
of  persons  in  the  several  states,  rules  of  decision 
in  the  courts  of. the  Ur)ited  Slates;  but  that  law 
does  not  admit  the  authority  of  the  practice  in 
the  several  states,  in  all  cases.  United  States  v. 
Wanson,  1  Gallis.  C.  C.  R.  5. 

382.  The  state  of  Ohio,  not  having  been  ad- 
mitted into  the  Union  until  1802.  the  "act  of  con- 
gress passed  May  8th,  1792,  which  is  expressly 
confined  in  its  operations  to  the  day  of  its  pas- 
sage, in  adopting  the  practice  of  ihe  state  courts 
info  the  courts  of  the  United  Slates,  could  have 
no  operation  in  that  state;  but  the  district  court 
of  the  United  States,  established  in  that  state  in 
1803,  was  vested  with  all  the  powers  and  juris- 
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diction  of  the  district  court  of  Kentucky,  which 
exercised  full  circuit  court  jurisdiction,  with 
power  to  create  .1  practice  for  its  own  govern- 
ment. The  district  court  of  Ohio  did  not  create 
a  system  for  itself,  but  linding  one  established 
in  the  state,  in  the  true  spirit  of  the  policy  pur- 
sued by  the  United  States,  proceeded  to  ailmin- 
ister  justice  accortiingto  the  practice  of  the  state 
courts,  and  by  a  single  rule  adoi)ted  the  stale 
system  of  practice.  When,  in  1807,  the  seventh 
circuit  was  establisheii,  the  judge  assigned  to 
that  circuit,  found  the  practice  of  the  state 
adopted,  in  fact,  into  the  circuit  court  of  the 
United  States,  and  the  same  has  since,  so  far  as 
it  was  found  practicable  and  convenient,  by  a 
uniform  understanding,  been  pursued  without 
any  positive  rule  upon  the  subject.  FiiUcrton  v. 
The  Bank  of  the  United  States,  1  Peters,  612. 

383.  The  act  of  the  legislature  of  Ohio,  of  18th 
February-,  1820,  relative  to  the  proceedings 
against  parties  to  promissory  notes,  was  a  very 
wise  and  benevolent  law,  and  its  salutary  eflects 
produced  its  immediate  adoption  into  the  prac- 
tice of  the  courts  of  the  United  States,  and  the 
suits  have  in  many  instances  been  prosecuted 
under  it.     Ibid.  613. 

384.  It  will  not  be  contended,  that  the  prac- 
tice of  a  court  can  only  be  su.stained  by  written 
rules  j  nor  that  a  party  pursuing  a  form  or  mode 
of  proceeding,  sanctioned  by  the  most  solemn 
acts  of  the  court  through  a  course  of  years;  is 
to  be  surprised  and  turned  out  of  court  upon  a 
ground  which  has  no  bearing  upon  the  merits. 
Written  rules  are  unquestionably  to  be  preferred, 
because  of  their  certainty ;  but  there  can  be  no 
want  of  certainty  where  long  acquiescence  has 
established  it  to  be  the  law  of  the  court,  that  the 
state  practice  shall  be  their  practice,  as  far  as 
they  have  the  means  of  carrying  it  into  effect, 
or  until  deviated  from  by  positive  rules  of  their 
own  making.     Ibid. 

385.  Although  the  act  of  the  legislature  of 
Ohio,  regulating  the  mode  of  proceeding  in  ac- 
tions on  promissory  notes,  was  passed  after  the 
making  of  the  note  upon  which  this  action  was 
brought,  yet  the  circuit  court  of  the  United 
States  for  the  district  of  Ohio,  having  incorpo- 
rated the  action  under  that  statute,  with  all  its 
incidents,  into  its  course  of  practice,  and  having 
full  power  by  law  to  adopt  it,  there  does  not  ap- 
pear any  legal  objection  to  its  doing  so,  in  the 
prosecution  of  the  system  under  which  it  has 
always  acted.     Ibid.  615. 

386.  The  act  for  regulating  processes  in  the 
courts  of  the  United  States,  provides  that  the 
forms  and  modes  of  proceeding  in  courts  of 
equity,  and  in  those  of  admiralty  and  maritime 
jurisdiction,  shall  be  according  to  the  principles, 
rules  and  usages  which  belong  to  courts  of 
equit)'  and  to  courts  of  admiralty,  respectively, 
as  contradistinguished  from  courts  of  common 
law ;  subject,  however,  to  alterations  by  the 
courts,  &c.  This  act  has  been  generally  under- 
stood to  adopt  the  principles,  rules  and  usages 
of  the  court  of  chancery  of  England.  Vattier 
V.  Hinde,  7  Peters,  252. 

387.  The  district  court  of  the  United  States 
for  the  eastern  district  of  Louisiana,  adopted  a 


rule  which  was  analogous  to  the  law  of  Louis- 
iana, by  which  the  security,  in  an  appeal  bond, 
shall  have  a  summary  judgment  enltnt'd  against 
him  on  notice;  the  appeal  having  failetl.  'I'he 
jutlgment  was  entered,  he  not  having  ai)peared 
after  notice,  antl  the  defendant  came  in  subse- 
(juenlly  and  prayed  a  trial  by  jnry,  which  was 
refused  by  tlie  court.  There  was  no  error  in 
this  decision.     Iliriart  v.  Ballon,  9  Peters,  156. 

388.  In  a  trial  in  an  action  of  ejectment,  in 
which,  according  to  the  provisions  of  the  laws 
of  Tennessee,  the  defemlant  was  held  to  bail,  the 
declaration  stated  two  demises,  by  H.  and  K., 
citizens  of  Pennsylvania;  and  the  other,  the  de- 
mise of  B.  and  G.,  citizens  of  Mas.sachusetls. 
The  cau.se  coming  on  for  trial  before  a  jury,  the 
plaintills  sufl'ered  a  non-suit,  which  was  set 
aside  ;  and  the  court,  on  the  motion  of  the  plaiii- 
tifTs,  permitted  the  declaration  to  be  amended, 
b-y  adding  a  count  on  the  demise  of  S.,  a  citizen 
of  Missouri.  The  parties  went  to  trial  without 
any  other  pleading;  and  the  jury  found  for  the 
plaintiff  upon  the  third,  or  new  count,  and  a 
judgment  was  rendered  in  his  favour.  Held,  to 
be  valid.  Wright  ct  al.  v.  The  Lessee  of  Hollings- 
U'orth,  1  Peters,  165. 

389.  Where  the  record  from  the  court  below 
contained  the  whole  proceedings  in  the  case, 
and  exhibited  all  the  matters  either  party  re- 
quired for  a  final  disposition  of  the  case,  and  the 
counsel  for  both  the  appellant  and  the  appellees, 
were  willing  to  submit,  upon  argument,  the 
whole  case  to  the  final  decision  of  the  court,  but 
it  appeared  that  the  circuit  court  of  Ohio  had  not 
decided  any  question  but  that  which  had  been 
raised  upon  the  jurisdiction  of  the  court;  the 
counsel  were  directed  by  the  supreme  court  to 
argue  the  point  of  jurisdiction  only.  3I-Donald 
V.  Smalley  et  al.,  1  Peters,  621. 

320.  In  respect  to  suits  at  common  law,  the 
laws  of  the  United  States  have  adopted  the  forms 
of  writs  and  executions,  and  other  process, 
and  the  modes  of  proceeding  authorized  and 
used  under  the  state  laws,  subject,  however,  to 
such  alterations  and  additions  as  may  from  time 
to  time  be  made  by  the  courts  of  the  United 
States.  But  writs  of  execution  issuing  from  the 
courts  of  the  United  States  in  virtue  of  those 
provisions,  are  not  controlled  or  controllable,  in 
their  operation  or  effect,  by  any  collateral  regu- 
lations and  restrictions  which  the  state  laws  have 
imposed  upon  the  state  courts  to  govern  them  in 
the  actual  use,  suspension  or  superseding  of 
them.  Such  regulations  and  restrictions  are  ex- 
clusively addressed  to  the  state  tribunals,  and 
have  no  efficacy  in  the  courts  of  the  United 
States,  unless  adopted  by  them.  Boyle  v.  Zacha- 
rie  &i  Turner,  6  Peters,  648. 

391.  On  the  12th  of  February,  1807,  an  attach- 
ment was  regularly  issued  by  the  court  of  Wil- 
liamson count}-,  Tennessee,  and  was,  on  the  13th 
of  the  same  month,  levied  on  a  tract  of  land,  the 
property  of  the  defendant  in  the  suit.  Judg- 
ment by  default  was  entered  on  the  15th  of  Oc- 
tober, 1807;  the  property  was  on  motion  con- 
demned, and  a  writ  of  venditioni  exponas  issued 
on  the  24th,  which  came  into  the  hands  of  the 
sheriff  on  the  28th  of  October,   who   sold   the 
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property  under  it  on  the  2d  of  January,  1808. 
The  county  of  Williamson  was  divided  on  the 
16th  of  Novennber,  1807,  and  that  part  of  the 
land  for  which  this  ejectment  was  brought,  lay 
in  the  new  county,  called  Maury.  Held,  that 
the  process  of  execution  for  the  sale  of  the  land, 
under  which  it  was  sold  by  the  sheriff,  was  a 
direction  to  the  sheriff  to  sell  the  specific  pro- 
perly, which  was  already  in  his  possession,  by 
virtue  of  the  attachment,  and  was  aheady  con- 
demned by  the  competent  tribunal.  The  sub- 
sequent division  of  the  county  could  not  divest 
his  vested  interest,  or  deprive  the  officer  of  the 
power  to  finish  a  process  which  was  already  be- 
gun. TyrelVs  Heirs  v.  Roundtree  ct  al.,  7  Pe- 
ters, 464. 

392.  The  district  judge  of  Louisiana  refused 
to  sign  the  record  of  a  judgment  rendered  in  a 
case  by  his  predecessor  in  office.  By  the  law 
of  Louisiana,  and  the  rule  adopted  by  the  dis- 
trict court,  the  judgment,  without  the  signature 
of  the  judge,  cannot  be  enforced.  It  is  not  a 
final  judgment  on  which  a  writ  of  error  may 
issue,  for  its  reversal.  Without  the  action  of  the 
judge,  the  plaintiffs  can  take  no  step  in  the  case. 
They  can  neither  issue  execution  on  the  judg- 
ment, nor  reverse  the  proceedings  by  writ  of 
error.  Life  and  Fire  Ins.  Co.  v.  The  Heirs  of 
Nicholas  tVilson,  8  Peters,  291. 

393.  In  the  state  of  Tennessee,  the  uniform 
practice  has  been,  for  tenants  in  common  in 
ejectment,  to  declare  in  a  joint  demise;  and  to 
recover  a  part  or  the  whole  of  the  premises  de- 
clared for,  according  to  the  evidence  adduced. 
Poole  et  al.v.  Fleeter,  11  Peters,  185. 

394.  At  an  early  period  after  the  organization 
of  the  federal  courts,  the  rules  of  practice  in 
force  in  the  state  courts,  which  were  similar  to 
the  English  practice,  were  adopted  by  the  judges 
of  the  circuit  courts.  A  subsequent  change  in 
the  practice  of  the  state  courts,  will  not  authorize 
a  departure  from  the  rule  so  adopted  by  the  cir- 
cuit court.     Anonymous,  Peters'  C.  C.  R.  1. 

395.  If  any  particular  practice  has  prevailed 
in  the  state  courts  as  to  the  manner  of  entering 
upon  the  record  the  finding  of  the  jury,  it  is  a 
mere  matter  of  practice  as  to  the  form  of  taking 
and  entering  the  verdict  of  the  jury;  and  can- 
not be  binding  upon  the  courts  of  the  United 
States.  Long  v.  Palmer,  Smith  fy  Co.,  16  Pe- 
ters, 65. 

396.  So  far  as  the  acts  of  congress  have 
adopted  the  forms  of  process,  and  modes  of  pro- 
ceeding and  pleadings  in  the  state  courts,  or 
have  authorized  the  courts  thereof  to  adopt  them, 
and  they  have  actually  adopted  them,  they  are 
obligatory,  and  no  farther.  But  no  court  of  the 
United  States  is  authorized  to  adopt  by  rule  any 
provisions  of  slate  laws  which  are  repugnant  to, 
or  incompatible  with  the  positive  enactments  of 
congress,  upon  the  jurisdiction,  orpractice,  or  pro- 
ceedings of  such  courts.  Kcary  et  al.  v.  The 
Farmers  and  Merchants'  Bank  of  Memphis.  16 
Peters,  89. 

5.  Practice  in  Equity  Cases. 

397.  A  bill  in  equity  to  enjoin  a  judgment, 
lies  in  the  circuit  where  the  judgment  is  given, 


although  the  original  plaintiff  resides  in,  and  is 
a  citizen  of  another  state.  Such  a  bill  is  not  an 
original  suit,  within  the  sense  of  the  11th  section 
of  the  judiciary  act  of  1789,  ch.  20.  Dunlop  v. 
Stetson,  4  Mason's  C.  C.  R.  349. 

398.  A  release  to  a  third  person  of  the  right 
to  the  land  in  controversy  in  the  original  suit,  is 
not  an  extinguishment  of  the  right  to  maintain 
such  a  bill  for  an  injunction  and  relief,  where 
the  equity  is  a  mere  possibility  or  constructive 
equitable  trust,  created  by  the  decree  of  the 
court  of  equity.  Such  an  equity  is  not  assigna- 
ble, for  it  has  no  existence,  but  by  the  decree 
of  the  court;  subsequently  made.  Such  an 
equity  is  not,  in  a  correct  sense,  '-'any  right, 
title,  or  interest,  in  the  land"  itself, -so  as  to  pass 
by  a  conveyance  with  those  words  of  grant.    Ibid. 

399.  Where  a  bill  had  been  filed  against  a 
trustee  of  real  estate,  and,  after  his  death,  ad- 
ministration had  been  granted  to  A,  who,  on  the 
petition  of  creditors,  interested  in  the  trust,  was 
also  appointed  by  the  court,  the  substituted 
trustee,  and  the  court  went  on  to  decree  that 
A,  as  trustee,  should  execute  certain  convey- 
ances; the  decree  was  held  to  be  invalid;  the 
course  of  proceeding  being  rather  to  make  the 
decree  against  A,  in  the  character  of  adminis- 
trator, because  he  claimed,  as  administrator, 
under  a  title  derived  from  the  original  trustee, 
and  was  the  person  designated  by  law  to  repre- 
sent him  ;  or  that  a  supplemental  bill,  in  the 
nature  of  a  bill  of  revivor,  should  have  been 
filed  against  the  substituted  trustee;  in  which 
all  the  proceedings  should  have  been  stated,  and 
he  required  to  answer  the  charges  contained  in 
the  original  and  supplemental  bill.  Grf.enleaf 
V.  Queen  et  al.,  1  Peters,  148. 

400.  A  bill  was  filed  in  the  circuit  court  of  the 
District  of  Columbia,  claiming  a  legacy  under  an 
alleged  codicil,  made  in  Paris,  to  a  will  made  in 
the  United  States.  The  testator  was  a  native 
of  Poland  ;  at  the  time  of  the  making  of  the  co- 
dicil, he  resided  in  France;  and  when  he  made 
the  will,  to  which  the  instrument  upon  which 
the  legacy  was  claimed  was  said  to  be  a  codicil, 
he  was  in  the  United  States.  He  went  to  Europe 
soon  after  he  made  the  will,  and  many  years 
afterwards  he  died  in  Switzerland.  The  bill 
alleged  that  the  instrument  on  which  the  legacy 
was  claimed  had  been  duly  proved  in  the  or- 
phans' court  of  Washington  county,  in  the  Dis- 
trict of  Columbia,  where  the  administrator  with 
the  will  annexed  resided.  There  w-as  no  allega- 
tion thai  the  codicil  had  been  established  to  be 
a  valid  will  by  the  law  of  France,  the  place  of 
the  domicil  of  the  testator,  where  the  same  was 
made.  The  administrator  submitted  to  the 
court,  whether  it  would  decree  the  payment  of 
the  money  to  the  complainant,  "  upon  an  instru- 
ment made  under  the  circumstances,  and  au- 
thenticated in  the  manner  that  the  aforesaid  in- 
strument is,  and  whether  the  said  instrument 
shall  have  efl"ect  to  revoke  or  alter  any  part  of 
said  testator's  will,  solemnly  executed  and  left 
in  the  hands  of  his  executors  in  this  country," 
&c.  &c.  By  the  supreme  court : — This  is  cer- 
tainly a  very  informal  and  loose  mode  of  putting 
in  issue  (if  upon  the  bill  such  a  question  can  be 
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tried)  the  valiility  of  a  will  made  in  a  foreii^ii 
country,  whose  laws  are  not  brouijht  before  llie 
court,  either  by  averment  or  evidence.  Arm- 
strong V.  Lear,  S  Peters,  52. 

401.  The  answer  contained  an  allegation,  that 
certain  persons  residing  in  Europe  have  filed  a 
bill  in  the  circuit  court  of  the  District  of  Colum- 
bia, against  him,  the  administrator,  claiming  a 
large  portion  of  the  assets,  if  not  the  whole,  as 
creditors  or  mortgagee.s  of  the  testator ;  and  cer- 
tain persons,  also  resiiling  in  Europe,  have  iiled 
another  bill  against  him  (it  was  probably  meant 
in  the  same  court),  claiming  the  whole  assets, 
as  heirs  at  law  of  the  testator,  and  therefore  as 
distributees  of  the  said  assets.  None  of  the 
parties  to  either  of  these  latter  bills  are  made 
parties  to  the  present  bill.  By  the  court: — The 
persons  claiming  as  heirs  of  the  testator  shouki 
be  made  parties,  that  they  may  have  an  oppor- 
tunity to  contest  the  plaintili's  title,  as  the  real 
parties  in  interest ;  the  administrator  being  but 
a  mere  stake-hoUier.     Ibid. 

402.  The  heirs  and  legal  representatives  of 
the  testator  filed  a  bill  in  the  circuit  court,  claim- 
ing from  the  administrator  of  the  testator  with 
the  will  annexed,  the  funds  which  had  come 
into  his  hands;  which  bill  is  still  pending.  The 
allegations  in  the  bill  go  to  defeat  the  validity  of 
the  will  made  in  the  United  States,  and  also  as- 
sert other  grounds  of  claim.  By  the  court : — 
All  the  bills  ought,  if  possible,  to  be  brought  to 
a  hearing  at  the  same  time  in  the  circuit  court, 
in  order  that  a  final  disposition  may  at  the  same 
time  be  made  of  all  the  questions  arising  in  all 
of  them.  If  the  intention  is  to  put  in  issue,  not 
only  the  construction  and  operation  of  the  testa- 
mentary insirument  in  favour  of  the  plaintiff, 
but  its  validity  and  eflect  as  a  will,  it  is  material 
that  the  law  of  France,  the  place  of  the  domicil 
of  the  testator  at  the  time  of  its  execution, 
should  be  brought  before  the  court,  and  estab- 
lished as  a  matter  of  fact;  for  the  court  cannot 
judicially  take  notice  of  foreign  laws;  but  they 
must  be  proved  by  proper  evidence.  The  pre- 
sent allegations  of  the  bill  and  answer  are  quite 
too  loose  for  this  purpose;  and  they  should  be 
amended,  and  made  more  distinct  and  direct. 
Ibid. 

403.  There  may  arise  some  nice  questions  of 
international  law,  in  which  the  fact  of  the  do- 
micil of  the  testator  at  the  time  of  his  birth,  at 
the  time  of  his  making  the  will  made  in  the 
United  States,  and  at  the  time  of  his  death,  may 
become  material.  The  court  do  not  mean  to  say 
what  is  the  rule  that  is  to  govern  in  cases  of 
wills  of  personalty,  whether  it  be  the  rule  of  the 
native  domicil,  or  of  the  domicil  at  the  time  of 
the  execution  of  the  will,  or  of  the  domicil  at 
the  death  of  the  party,  where  there  have  been 
changes  of  domicil.  These  are  points  which 
ought,  under  the  circumstances  of  this  case,  to 
be  left  open  for  argument.  But  the  facts  on 
which  the  argument  should  rest,  ought  to  be 
distinctly  averred  in  the  bill,  and  met  in  the 
answer.     Ibid. 

404.  The  plaintiffs  united  severally  in  a  suit, 
claiming  the  return  of  money  paid  by  them  on 
distinct  promissory  notes  given  to  the  defend- 


ants. Th»?y  are  several  contracts,  having  no 
connection  with  each  olher.  'J'hese  parties  can- 
not join  iheir  claims  in  the  same  bill.  Icu/oji  et 
al.  v.  Lenox  el  id.,  X  I'eters,  123. 

405.  Several  creditors  may  not  unite  in  a  suit 
to  attach  the  elfects  of  an  absent  debtor.  They 
may  tile  their  separate  claim.s,  and  be  allowed 
payment  out  of  the  same  fund  ;  but  they  cannot 
unite  in  the  same  original  bill.     Ibid. 

406.  The  bank  of  the  United  Slates  and  others, 
under  the  authority  of  the  act  of  the  legislature 
of  INIaryland,  passed  in  the  year  1785,  entitled 
an  act  for  enlarging  the  powers  of  the  "high 
court  of  chancery,"  under  which  tiie  real  estates 
of  persons  descending  to  minors,  and  per.sons 
non  compos  mentis,  were  authorized  to  be  sold 
for  the  debts  of  the  ancestor,  proceeded  against 
the  real  estate  of  A.  R.,  for  debts  due  by  him  ; 
and  in  1826  the  estate  was  sold  by  a  decree  of 
the  circuit  court  of  the  District  of  Columbia,  ex- 
ercising chancery  jurisdiction.  Afterwards,  in 
1828,  some  of  the  infant  heirs  of  A.  R.,  by  their 
next  friend,  filed  a  bill  of  review  against  the  ad- 
ministrator of  A.  R.,  the  purchaser  of  his  real 
estate,  and  others,  stating  various  errors  in  the 
original  suit,  and  in  the  decree  of  the  court,  and 
prayed  that  the  same  should  be  reversed.  Held, 
that  a  bill  of  review  can  be  sustained  in  the 
case.  Bank  of  the  United  States  v.  Ritchie  ct  al., 
8  Peters,  128. 

407.  From  the  language  of  the  fifth  section  of 
the  act,  some  doubt  was  entertained  whether  the 
act  conferred  a  personal  power  on  the  chancellor, 
or  was  to  be  construed  as  an  extension  of  the 
jurisdiction  of  the  court.  If  the  former,  it  v\as 
supposed  that  a  bill  of  review  would  not  lie  to  a 
ilecree  made  in  execution  of  the  power.  On 
inquiry,  however,  the  court  are  satisfied  that  in 
Maryland  the  act  has  been  construed  as  an  en- 
largement of  jurisdiction;  and  that  decrees  for 
selling  the  lands  of  minors  and  lunatics,  in  the 
cases  prescribed  by  it.  have  been  treated  by  the 
court  of  appeals  of  that  state,  as  the  exercise  of 
other  equity  powers.     Ibid. 

408.  A  bill  was  filed  in  the  circuit  court  of  the 
United  States  for  the  eastern  district  of  Penn- 
sylvania, to  recover  the  estate  of  the  testator, 
bequeathed  to  '-his  heir  at  law."  The  supreme 
court  coiisidered,  on  an  examination  of  the  bill 
and  proceedings,  that  there  was  not  a  sufFicient 
averment  of  the  testator's  actual  domicil  at  the 
time  of  making  the  will,  at  the  time  of  his  death, 
or  at  any  intermediate  period ;  and  remanded 
the  case  to  the  circuit  court,  to  have  sufficient 
averments  inserted.  Harrison  v.  Nixon,  9  Pe- 
ters, 483. 

409.  Every  bill  must  contain  in  itself  suffi- 
cient matter  of  fact,  per  se,  to  maintain  the 
case  of  the  plaintifT.  The  proofs  mvist  be  ac- 
cording to  the  allegations  of  the  parties;  and  if 
the  proofs  go  to  matters  not  within  the  allega- 
tions, the  court  cannot  judicially  act  upon  them 
as  a  ground  for  decision ;  for  the  pleadings  do 
not  put  them  in  contestation.     Ibid. 

410.  If  any  part  of  a  bill  in  chancery  is  good, 
and  entitles  the  plaintiff  to  relief  or  discovery, 
a  demurrer  to  the  whole  bill  cannot  be  sustained. 
Livingston  v. Story,  9  Peters,  632. 
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411.  A  party  is  not  allowed  to  state  one  case 
in  a  bill  or  answer,  and  make  out  a  different  one 
by  proof.  The  allegata  and  probata  must  agree. 
The  latter  must  support  the  former.  Boone  v. 
Chiles,  10  Peters,  177. 

412.  The  rule  to  be  applied  to  a  bill  seeking 
a  discovery  from  an  interested  party,  is,  that  the 
complainant  shall  charge  in  his  bill,  that  the 
facts  are  known  to  the  defendant,  and  ought  to 
be  disclosed  by  him  ;  and  that  the  complainant 
is  unable  to  prove  them  by  other  testimony :  and 
when  the  facts  are  desired  to  assist  a  court  of 
law  in  the  progress  of  a  cause,  it  should  be 
affirmatively  stated  in  the  bill  that  they  are 
wanted  for  such  a  purpose.  Brown  v.  Swann,  10 
Peters,  497. 

413.  The  general  rule  is,  that  after  a  verdict 
at  law,  a  party  comes  too  late  with  a  bill  of  dis- 
covery. There  must  be  a  clear  case  of  accident, 
surprise  or  fraud,  before  equity  will  interfere. 
Such  now  is  the  established  doctrine  in  England, 
and  has  been  for  a  longer  lime  the  doctrine  in 
the  United  States.  And  the  doctrine,  as  applied 
to  a  case  for  relief  from  usury,  is,  that  a  defend- 
ant sued  at  law  on  a  contract  alleged  to  be  usu- 
rious, will  not  be  entitled  to  a  bill  of  discovery, 
if  he  suffers  a  verdict  and  judgment  to  be  taken 
against  him,  and  especially  when  he  does  so 
without  making  a  defence  at  law.  The  reason 
of  the  rule  is,  that  the  proof  of  usury  is  a  good 
defence  at  law  ;  and  when  it  is  in  the  knowledge 
of  the  defendant,  no  satisfactory  reason  can  be 
given  why  the  discovery  was  not  sought  while 
the  suit  was  pending.     Ibid. 

414.  Whenever  a  party  seeking  a  discovery 
had  knowledge  of  the  facts  during  the  pendency 
of  a  suit  at  law,  equity  will  not  permit  him  to 
do  so  afterwards  to  enjoin  a  judgment.     Ibid. 

415.  The  caption  of  a  bill  was  in  the  follow- 
ing terms:  '-Thomas  Jackson,  a  citizen  of  the 
state  of  Virginia,  William  Goodwin  Jackson  and 
Maria  Congreve  Jackson,  citizens  of  Virginia, 
infants,  by  their  father  and  next  friend,  the  said 
Thomas  Jackson  v.  The  Reverend  William  E. 
Ashton,  a  citizen  of  Pennsylvania.  In  equity." 
In  the  body  of  the  bill  it  was  stated,  that  "the 
defendant  is  of  Philadelphia."  By  the  supreme 
court : — The  title  or  caption  of  the  bill  >s  no  part 
of  the  bill,  and  does  not  remove  the  objection  to 
the  defects  in  the  pleadings.  The  bill  and  pro- 
ceedings should  state  the  citizenship  of  the  par- 
ties, to  give  the  court  jurisdiction  of  the  case. 
Jackson  et  al.  v.  Ashton,  8  Peter.s,  148. 

416.  The  only  difficulty  which  could  arise  to 
the  dismissal  of  the  bill,  presents  itself  upon  the 
statement,  '-that  the  defendant  is  of  Philadel- 
phia." If  this  were  a  new  question,  the  court 
might  decide  otherwise ;  but  the  decisions  of  the 
court,  in  cases  which  have  heretofore  been  be- 
fore it,  have  been  express  upon  the  point.     Ibid. 

417.  Where  the  original  bill  contains  no  alle- 
gations against  the  defendants,  who  have  never- 
theless answered  the  bill,  they  having  been 
made  parties  by  permission  of  the  court,  given 
to  the  complainant,  but  who  did  not  file  an 
amended  bill,  if  even  a  proper  case  for  the  inter- 
ference of  a  court  of  equity  were  made  out,  the 
court  would  be  compelled  to  dismiss  the  bill,  as 
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against  these  defendants.  Andrews  ct  al. 
mon  et  al.  Peters'  C.  C.  R.  356. 

418.  A  court  of  eqijity  may  allow  an  amend- 
ment of  a  bill,  after  deciding  against  the  bill  and 
allowing  a  demurrer  on  argument.  Hunt  v. 
Roiismanier,  2  Mason's  C.  C.^R.  342. 

419.  The  second  rule  of  the  supreme  court  for 
the  regulation  of  equity  practice  in  the  circuit 
courts  of  the  United  States,  is  understood  by  the 
supreme  court  to  apply  to  matters  applicable  to 
the  merits,  and  not  to  mere  pleas  to  the  jurisdic- 
tion; and  especially  to  those  founded  on  any 
personal  disability,  or  personal  character  of  the 
party  suing;  or  to  any  pleas  merely  in  abate- 
ment. The  rule  does  not  allow  a  defendant,  in- 
stead of  filing  a  formal  demurrer  or  a  plea,  to 
insist  on  any  special  matter  in  his  answer,  and 
have  also  the  benefit  thereof,  as  if  he  had  plead- 
ed the  same  matter,  or  had  demurred  to  the 
bill.  In  this  respect,  the  rule  is  merely  affirma- 
tive of  the  general  rule  of  the  court  of  chancery ; 
in  which  matters  in  abatement,  and  to  the  juris- 
diction, being  preliminary  in  their  nature,  must 
be  taken  advantage  of  by  plea,  and  cannot  be 
taken  advantage  of  in  a  general  answer,  which 
necessarily  admits  the  right  and  capacity  of  the 
party  to  sue.  Livingston  v.  Story,  11  Peters, 
351. 

420.  Sparks  &  Lloyd,  being  indebted  to  John- 
son &  Smith,  assigned  a  mortgage  in  payment, 
it  being  understood  that  the  assignors  were  not 
to  be  answerable  for  the  title  of  the  mortgagor 
to  the  mortgaged  premises.  Smith  died,  leaving 
Johnson  his  surviving  partner,  who  became  bank- 
rupt ;  and  the  plaintiffs  were  his  assignees. 
They  filed  a  bill,  stating  that  the  mortgagor  had 
no  title  to  the  mortgaged  premises,  and  that  he 
was  a  bankrupt ;  which  was  known  to  the  as- 
signors, and  concealed  at  the  time  of  the  assign- 
ment. Upon  a  demurrer  to  a  bill,  every  part  of 
it  must  be  taken  as  true.  Pagan  et  al.  v.  Sparks 
ct  al,  2  Wash.  C.  C.  R.  325. 

421.  It  is  no  objection  to  the  bill  that  it  does 
not  contain  an  offer  to  resign  the  mortgage.  The 
court  will  order  this  to  be  done  in  their  decree, 
if  they  deem  it  necessary.     Ibid. 

422.  If  an  account  stated  be  pleaded  in  bar 
to  a  bill  in  equity,  such  bill  will  be  sustained, 
except  so  far  as  the  complainant  shall  show  it  to 
be  erroneous.  Chappedelaine  et  al.  \ .  Dechenaux, 
4  Cranch,  306;  2  Cond.  Rep.  116. 

423.  VVhere  leave  is  given  to  amend  the  bill, 
it  should  state  only  so  much  of  the  original  bill 
as  may  be  necessary  to  introduce  and  to  make 
intelligible  the  new  matter,  which  should  alone 
constitute  the  chief  matter  of  the  amended  bill. 
Pierce  et  al.  v.  WesVs  Executor,  3  Wash.  C.  C.  R. 
354. 

424.  The  amendment  should  be  by  a  separate 
bill,  and  not  by  interlining  the  original  bill. 
Ibid. 

425.  The  amended  bill  should  call  on  the 
original  defendants  to  answer  the  new  matter, 
or  on  the  new  parties,  if  any,  to  answer  both. 
Ibid.  ,.    ^ 

426.  A  bill  for  discovery  does  not  he  for  mat- 
ter of  which  the  plaintiff  has  knowledge  and 
means  of  proof,  or  of  matter  whereof  he  has  the 
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same  means  of  information  as  the  liefemlant  (as  ' 
public  records).     Baker  v.  Biddle,  1  Baldwin's 
C.  0.11.417. 

427.  If  such  bill  is  sustained,  it  does  not  give 
power  to  make  a  final  decree ;  if  relief  is  not 
incidental  to  the  discovery,  where  nothing  is 
disclosed  by  the  answer,  or  the  whole  equity  of 
the  bill  is  denied.     Ibid. 

428.  A  bill  to  account  lies  only  where  an  ac- 
tion to  account  lies  at  law,  and  where  the  case 
comes  under  some  appropriate  head  of  equity 
jurisdiction.     Ihid.  420. 

429.  It  does  not  lie  on  an  agreement  to  pro- 
cure an  assignment  of  judgments  for  the  use  of 
the  plaintilf.  when  he  has  evidence  of  the  agree- 
ment, and  compensation  for  the  breach  can  be 
had  in  damages,  nor  where  there  has  been  a 
great  lapse  of  time  in  asking  it.     Ibid. 

430.  Where  the  defendant  pleaded  the  statute 
of  limitations,  the  court  will  permit  an  amend- 
metit  of  the  bill,  to  bring  before  the  court  an 
essential  fact,  answering  and  arising  out  of  the 
plea.     ]f'harton's  Ex'rs  v.  Loicry,  2  Dall.  364. 

431.  Upon  a  bill  of  revivor,  the  sole  questions 
before  the  court  are,  the  competency  of  the  par- 
ties, and  the  correctness  of  the  frame  of  the  bill 
to  revive.  Betles  v.  Dana,  2  Sumner's  C.  C.  R. 
383. 

432.  General  objections  to  the  original  bill, 
grounded  on  its  not  showing  a  proper  case  for  the 
interference  of  a  court  of  equity,  should  be  re- 
served till  after  the  revivor  of  the  bill.     Ibid. 

433.  A  plea  in  bar  to  a  bill  in  chancery,  deny- 
ing only  a  part  of  the  material  facts  stated  in  the 
bill,  is  not  good.  A  mere  denial  of  facts  is  pro- 
per for  an  answer,  but  not  for  a  plea.  31iUigan, 
Administrator  of  Milligan,  v.  Milledge  and  Wife, 
3  Cranch,  220;   1  Cond.  Rep.  503. 

434.  The  answer  of  a  defendant  in  chancery, 
though  he  may  be  interested  to  the  whole 
amount  in  controversy,  is  conclusive  evidence, 
if  uncontradicted  by  any  witness  in  the  cause. 
Lenox  v.  Prout,  3  Wheat.  520;  4  Cond.  Rep. 
311. 

435.  No  practice  can  be  more  dangerous  than 
the  opening  of  accounts  which  parties  them- 
selves have  adjusted,  on  suggestions  supported 
by  doubtful,  or  only  probable  testimony.  Chap- 
pedelaine  et  al.  v.  Dcchenaux,  4  Cranch,  306;  2 
Cond.  Rep.  116. 

436.  The  answer  of  one  defendant  is  evidence 
against  other  defendants  claiming  through  him. 
Field  et  al.  v.  Holland  et  at.,  6  Cranch,  8  ;  2  Cond. 
Rep.  285. 

437.  The  answer  of  a  defendant  is  evidence 
against  the  plaintiff,  although  it  be  doubtful 
whether  a  decree  can  be  made  against  such  de- 
fendant.    Ibid. 

438.  The  plaintiffs  cannot  avail  themselves  of 
the  answer  of  a  defendant  who  is  substantially 
a  plaintiff:  it  is  not  evidence  against  a  co-de- 
fendant.    Ibid. 

439.  If  the  answer  neither  admits  nor  denies 
the  allegations  of  the  bill,  they  must  be  proved 
in  the  final  hearing ;  but  upon  a  question  of  dis- 
solution of  an  injunction,  they  are  to  be  taken 
to  be  true.  Young  v.  Grundy,  6  Cranch.  52 ;  2 
Cond.  Rep.  300. 


440.  An  answer,  responsive  to  the  bill,  is  evi- 
dence in  favour  of  the  defendant.  Russell  V. 
Clark's  E.crs,  1  Cranch,  69  ;  2  Cond.  Rep.  417. 

441.  The  answer  of  one  defendant  in  chan- 
cery is  not  evidence  against  his  co-defendant; 
nor  is  his  deposition,  allhongh  he  hail  been  dis- 
charged by  the  in!<olvent  act  of  assembly  of 
Rhode  Island,  of  1757,  from  all  debts  and  con- 
tracts, ])rior  to  the  date  of  the  discharge;  and 
although  the  debt  in  suit  was  a  debt  contracted 
prior  to  such  discharge,  the  debt  having  been 
contracted  in  a  foreign  country.  Clark's  Ex'rs 
v.Van  Iicimsdi)k,  9  Cranch,  153;  3  Cond.  Rep. 
319. 

442.  An  answer  in  chancery,  although  positive, 
and  directly  responsive  to  an  allegation  in  the 
bill,  may  be  outweighed  by  circumstances;  espe- 
cially if  it  be  respecting  a  fact  which,  in  the  na- 
ture of  things,  cannot  be  within  the  personal 
knowledge  of  the  defendant.     Ibid. 

443.  A  denial  by  the  defendant  that  his  tes- 
tator gave  authority  to  A  to  draw  a  bill  of  ex- 
change, is  not  such  an  answer,  to  an  averment 
of  such  authority,  as  will  deprive  the  complain- 
ant of  his  remedy,  unless  the  defendant  also 
deny  the  subsequent  assent  of  his  testator  to  the 
drawing  of  such  bill.  For  a  subsequent  assent 
is  equivalent  to  an  original  authority.     Ibid. 

444.  It  is  a  general  rule  that  either  two  wit- 
nesses, or  one  witness,  with  probable  circum- 
stances, will  be  required  to  outweigh  an  answer 
a.sserting  a  fact  responsively  to  the  bill.  The 
reason  is,  the  plaintiff  calls  upon  the  defendant 
to  answer  the  allegation  he  makes,  and  thereby 
admits  the  evidence  ;  if  it  is  testimony,  it  is  equal 
to  the  testimony  of  any  other  witness  ;  and  as 
the  plaintiff  cannot  prevail  if  the  balance  of 
proof  be  not  in  his  favour,  he  must  have  circum- 
stances in  addition  to  his  single  witness,  in  order 
to  turn  the  balance.  But  there  may  be  evidence, 
arising  from  circumstances,  stronger  than  the 
testimony  of  any  single  witness.     Ibid. 

445.  The  weight  of  an  answer  must,  also, 
from  the  nature  of  the  evidence,  depend  in  some 
degree  upon  the  fact  stated.     Ibid. 

446.  A  defendant  having,  perhaps  incautiously, 
used  terms  indicating  a  knowledge  of  what  in 
the  nature  of  things  he  could  net  know,  cannot 
give  to  his  answer  more  effect  than  it  would  have 
been  entitled  to,  had  he  been  more  circumspect 
in  his  language.     Ibid. 

447.  If  a  plea  to  a  bill  in  chancery  be,  in  the 
apprehension  of  the  complainant,  gootl  in  matter, 
but  not  true  in  fact,  he  may  reply  to  it,  and  pro- 
ceed to  examine  witnesses  as  in  case  of  a  repli- 
cation to  an  answer;  but  such  a  proceeding  is 
always  an  admission  of  the  sufficiency  of  the 
plea  itself,  as  much  so,  as  if  it  had  been  set 
down  for  argument  and  allowed  ;  and  if  the  facts 
relied  on  by  the  plea  are  proved,  a  dismission  of 
the  bill,  on  the  hearing,  is  a  matter  of  course. 
Hushes  V.  Blake,  6  Wheat.  453;  5  Cond.  Rep. 
140T 

448.  After  an  answer  and  discovery,  the  rule 
is,  that  a  suit  brought  merely  for  discovery,  can- 
not be  revived.  The  object  is  obtained,  and  the 
plaintiff  has  no  motive  for  reviving  it.  Green- 
leaf  v.  Queen,  1  Peters,  148. 
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449.  If  a  bill  charges  a  defendant  with  notice 
of  a  particular  fact,  an  answer'  must  be  given 
without  a  special  interrogatory  to  the  matter. 
But  a  defendant  is  not  bound  to  answer  an  inter- 
rogatory, not  warranted  by  some  matter  con- 
tained in  a  former  part  of  the  bill.  Mechanics^ 
Bank  of  Alexandria  v.  Lynn,  1  Peters,  383. 

450.  It  is  a  well-settled  rule  that,  in  a  bill 
praying  relief,  when  the  facts  charged  in  the  bill, 
as  the  ground  for  the  decree,  are  clearly  and 
positively  denied  by  the  answer,  and  proved  only 
by  a  single  witness,  the  court  will  not  decree 
against  the  defendant.  And  it  is  equally  well 
settled,  that  when  the  witness  on  the  part  of  the 
complainant  is  supported  and  corroborated  by 
circumstances,  sufiicient  to  outweigh  the  denial 
in  the  answer,  the  rule  does  not  apply.  Union 
Bank  of  Georgetown  v.  Geary,  5  Peters,  99. 

451.  An  injunction  bill  was  filed,  upon  the  oath 
of  the  complainant,  against  a  corporation,  and 
an  answer  was  put  in,  under  their  common  seal, 
unaccompanied  by  an  oath.  The  weight  of  such 
an  answer  is  very  much  lessened,  if  not  entirely 
destroyed,  when  it  is  not  sworn  to.     Ibid. 

452.  The  supreme  court  is  inclined  to  adopt  it 
as  a  general  rule,  that  an  answer,  not  under  oath, 
is  to  be  considered  merely  as  a  denial  of  the  al- 
legation in  the  bill,  analogous  to  the  general  issue 
at  law,  so  as  to  put  the  complainant  to  the  proof 
of  such  allegation.     Ibid. 

453.  The  twentieth  of  the  rules  made  by  the 
supreme  court,  at  February  term,  1822,  for  the 
regulation  of  proceedings  in  the  circuit  courts  in 
equity  causes,  prescribes,  "  if  a  plea  or  demurrer 
be  overruled,  no  other  plea  or  demurrer  shall  be 
thereafter  received  ;  and  the  defendant  shall  pro- 
ceed to  answer  the  plaintiff's  bill;  and  if  he  fail 
to  do  so  within  two  calendar  months,  the  same, 
or  so  much  thereof  as  was  covered  by  the  plea 
or  demurrer,  may  be  taken  for  confessed,  and 
the  matter  thereof  decreed  accordingly."  Bank 
of  the  United  Slates  v.  White  et  al.,  8  Peters,  262. 

454.  By  the  terms  of  this  rule,  no  service  of 
any  copy  of  an  interlocutory  decree,  taking  the 
bill  pro  confesso,  is  necessary,  before  the  final 
decree ;  and  therefore  it  cannot  be  insisted  on 
as  a  matter  of  right,  or  furnish  a  proper  ground 
for  a  bill  of  review.  If  the  circuit  court  should, 
as  matter  of  favour  and  discretion,  enlarge  the 
time  for  an  answer,  or  require  the  service  of  a 
copy  before  the  final  decree,  that  may  furnish 
a  ground  why  that  court  should  not  proceed  to 
a  final  decree,  until  such  order  was  complied 
with.  But  any  omission  to  comply  with  it  would 
be  a  mere  irregularity  in  its  practice  ;  and  if  the 
court  should  afterwards  proceed  to  make  a  final 
decree  without  it,  would  not  be  error  for  which 
a  bill  of  review  lies ;  but  it  should  be  redressed, 
if  at  all,  by  an  order  to  set  aside  the  decree  for 
irregularity,  while  the  court  retained  possession 
and  power  over  the  decree  and  the  cause.  Ibid. 

455.  A  bill  was  filed  in  the  circuit  court  of 
Ohio,  for  a  conveyance  of  the  legal  title  to  cer- 
tain real  estate  in  the  city  of  Cincinnati,  and  the 
statute  of  limitations  of  Ohio  was  relied  on  by 
the  defendants.  The  complainant  claimed  the 
benefit  of  an  exception  in  the  statute,  of  non-re- 
sidence and  absence  from  the  stale;  and  evidence 
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was  given,  tending  to  show  that  the  person  under 
whom  he  made  his  claim  in  equity  was  within 
the  exception.  The  non-residence  and  absence 
were  not  charged  in  the  bill,  and  of  course  were 
not  denied  or  put  in  issue  in  the  answer.  Held, 
that  the  supreme  court  can  take  no  notice  of  the 
proofs;  for  the  proofs,  to  be  admissible,  must  be 
founded  upon  some  allegations  in  the  bill  and 
answer.  If  the  merits  of  the  case  were  not 
otherwise  clear,  the  court  might  remand  the 
cause  for  the  purpose  of  amending  the  plead- 
ings.    Piatt  V.  Vattier  et  al,  9  Peters,  405. 

"456.  It  is  an  established  and  universal  rule  of 
pleading  in  chancery,  that  a  defendant  may  meet 
a  complainant's  bill  by  several  modes  of  defence. 
He  may  demur,  answer  and  plead  to  different 
parts  of  the  bill;  so  that  if  a  bill  for  discovery 
contain  proper  matter  for  the  one,  and  not  for 
the  other,  the  defendant  should  answer  the  pro- 
per, and  demur  to  the  improper  matter;  and  if 
he  demur  to  the  whole  bill,  the  demurrer  must 
be  overruled.    Livingston  v.  Story,  9  Petens,  632. 

457.  The  principle  is  unquestionable,  that  all 
the  parties  to  the  original  decree  ought  to  join 
in  the  bill  of  review.  Bank  of  the  United  States 
V.  White,  8  Peters,  252. 

458.  No  admissions  in  an  answer  to  a  bill  in 
chancery  can,  under  any  circumstances,  lay  the 
foundation  for  relief,  under  any  specific  head  of 
equity,  unless  it  be  substantially  set  forth  in  the 
bill.     Jackson  v.  Ashton,  11  Peters,  229. 

459.  Under  special  circumstances,  as  if  the 
defendant  for  a  bill  for  an  injunction  be  merely 
nominal,  the  court  will,  on  the  application  of  the 
party  really  interested,  though  not  a  party  on  the 
record,  direct  the  answer  of  the  nominal  party 
to  be  taken  under  a  commission;  and  notice  of 
such  an  application  to  the  court,  is  not  necessary. 
Wtlkins  V.  Jordan,  3  Wash.  C.  C.  R.  226. 

460.  If  the  plaintiff  finds  it  necessary,  from 
the  answer,  to  prove  new  matter,  the  practice  is 
now  to  amend  the  bill.  But  if  a  special  replica- 
tion is  filed,  denying  all  the  material  parts  of  the 
answer,  and  also  charging  new  matter,  the  new 
matter  will  be  considered  as  surplusage,  at  the 
hearing.  Duponti  v.  Musscy,  4  Wash.  C.  C.  R. 
128. 

461.  A  plea  to  a  bill  in  equity  may  be  good 
in  part,  and  not  so  in  the  whole;  and  the  court 
will  allow  it  as  to  so  much  of  the  bill  as  it  is 
properly  applicable  to,  unless  it  has  the  vice  of 
duplicity  in  it.  Kirkpatrick  v.  White  et  at.,  4 
Wash.  C.  C.  R.  595. 

462.  An  answer  in  chancery  by  a  defendant 
beyond  sea,  must  be  taken  and  sworn  to  by  a 
commission,  under  a  ded imus  issued  by  the 
court,  directing  him  to  administer  the  oath  in 
the  most  solemn  forms  observed  by  the  laws  and 
usaa;es  of  that  country.  Read  v.  Conscqiia,  4 
Wash.  C.  C.  R.  335. 

463.  An  answer  from  China,  being  objected 
to  as  not  responsive  to  all  the  charges  jn  the 
bill,  the  circuit  court  directed  the  plaintiff  to  file 
his  exceptions  in  ten  days:  and  if  the  new  an- 
swer was  clear  of  those  exceptions,  no  new  ex- 
ceptions to  it  would  be  listened  to.     Ibid. 

464.  Where  a  bill  in  equity  states  a  case  to 
which  the  act  of  limitations  applies,  without 

3h 


458 


PRACTICE. 


Admiralty  Practice. 


briiigiii:;  it  within  some  of  the  saviiiijs,  the  ile- 
femiaiit  may  take  ail  vantage  of  the  bar,  by  ile- 
muner.  Jl'isiur  ct  al.  v.  Barnct  ct  «/.,  4  Wash. 
C.  C.  R.  631. 

465.  It  is  a  good  cause  of  e.xcejitioii  to  an  an- 
swer, that  to  the  denial  that  the  defendant  has 
no  knowledge  of  llie  facts  cliargetl,  it  is  not  added 
that  he  had  no  information  or  beUef  of  them. 
Bradford  v.  Gchs,  4  Wash.  C.  C.  K.  513. 

466.  On  exception  to  an  answer  for  imperti- 
nence anil  scandal,  conrls  of  equity  give  the  an- 
swer a  liberal  consideration  ;  having  regard  to 
the  nature  of  the  case  as  made  by  the  bill. 
Griswoldv.  Hill,  Paine's  C.  C.  K.  390. 

467.  If  the  answer  of  the  defendant  be  re- 
sponsive to  a  bill,  anti  deny  the  allegation  con- 
tained in  it,  the  plaintiff  must  support  his  aver- 
ment by  a  witness,  and  corroborating  circum- 
stance.*, to  avoid  the  effect  of  the  answer.  Higbee 
V.  Hopkins,  1  Wash.  C.  C.  R.  230. 

468.  If  a  plea  be  set  down  for  argument  by 
the  complainant,  without  replication,  the  matter 
of  it  must  be  taken  as  true.  Gallagher'' s  ExWs 
V.  Roberts,  1  Wash.  C.  C.  R.  320. 

469.  A  verdict  and  judgtrient  at  law  are  no 
bar  to  relief  in  equity  ;  if  an  equitable  ground 
of  relief  be  laid,  and  this  not  denied  by  the  plea. 
Ibid. 

470.  If  it  be  denied,  plaintifT  may  reply  gene- 
rally, and  go  into  proof  to  support  the  bill ;  if 
he  fail  in  his  proof,  the  plea  will  be  a  good  bar 
in  the  same  manner  as  if  no  replication  had  been 
put  in.     Ibid. 

471.  If  the  bill  contain  no  ground  for  relief, 
the  defendant  should  demur.     Ibid. 

472.  A  replication  to  a  plea,  is  an  admission 
of  the  sufficiency  of  the  plea,  as  much  as  if  it 
had  been  set  down  for  argument,  and  allowed  ; 
and  all  that  the  defendant  has  to  do,  is  to  prove 
it  in  point  of  fact;  and  a  dismission  of  the  bill 
on  the  hearingj  is  then  a  matter  of  course. 
Hughes  V.  Blake,  6  Wheat.  453  :  5  Cond.  Rep. 
136. 

473.  In  genera],  the  answer  of  one  defendant 
in  equity,  cannot  be  read  in  evidence  against 
another.  But  where  one  defendant  succeeds  to 
another,  so  that  the  right  of  the  one  devolves  on 
the  other,  and  they  become  privies  in  estate,  the 
rule  does  not  apply.  Osborn  v.  The  Bank  of  the 
United  States,  9  Wheat.  738;  5  Cond.  Rep.  741. 

474.  A  general  answer  in  chancery,  overrules 
the  pleas.  Taylor  v.  Luther,  2  Surnner's  C.  C. 
R.  228. 

475.  Where  the  plaintiff,  in  his  bill  in  chan- 
cery, directly  charged  upon  the  defendant,  that 
lie  had  made  and  entered  into  a  certain  agree- 
ment; a  .simple  denial  by  the  defendant  in  his 
answer,  '-according  to  his  recollection  and  be- 
lief,"' is  insufficient,  and  must  be  treated  as  a 
mere  evasion.     Ibid. 

476.  An  allegation  in  any  answer,  which  is 
not  responsive  to  the  bill,  is  not  evidence;  and 
the  onus  probandi  is  on  the  defendant,  to  esta- 
blish it.  Flagg  V.  Biann,  2  Sumner's  C.  C.  R. 
487. 

477.  The  administratrix  of  the  defendant  in 
the  original  bill,  and  his  infant  son,  and  sole  heir, 
are  proper  parties  against  whom  a  bill  of  revivor 


may  be  e.vhibiled.     Bettes  v.  Dana,  2  Sumner's 
C.  C.  R.  383. 

478.  If  the  complainant  in  a  bill  in  chancery, 
doe.'?  not  file  a  gcMieral  rejilication  to  the  answer 
of  the  defendant,  the  answer  is  to  be  taken  as 
true,  and  no  evidence  can  be  given  by  the  com- 
plainant to  contradict  it.  Pierce  v.  West's  ExWs, 
Peters'  C.  C.  R.  351. 

479.  After  a  cause  was  set  down  for  hearing, 
on  bill  and  answer,  and  a  reference  to  the  auili- 
tor,  the  piaintilf  was  allowed  to  fde  a  general 
replication.     Ibid. 

480.  The  general  rule  is,  that  if  the  defendant 
to  a  bill  in  equity,  answer  to  the  same  matter 
which  is  covered  by  his  plea,  and  which,  by  his 
plea,  he  contends  he  is  not  bound  to  answer,  the 
latter  overrules  the  former.  Ferguson  v.  O'Hara, 
Peters'  C.  C.  R.  493. 

481.  If  the  plea  is  only  to  some  part  of  the 
bill,  the  defendant  must  answer  to  the  residue, 
unless  the  matter  be  proper  for  a  demurrer. 
Ibid. 

482.  The  answer  of  one  defendant  to  a  bill  in 
chancery,  cannot  be  used  as  evidence  against 
his  co-defendant;  and  the  answer  of  an  agent  is 
not  evidence  against  his  principal,  nor  are  his 
admissions  in  pais,  unless  w'here  they  are  a  part 
of  the  res  gesta.  Leeds  v.  Marine  Ins.  Co.  of 
Alexandria,'2  Wheat.  380;  4  Cond.  Rep.  170. 

483.  Where  a  cause  is  set  down  for  hearing, 
on  the  bill,  answer,  and  exhibits,  without  other 
pleadings,  the  whole  of  the  answer  must  be 
taken  as  true.     Ibid. 

484.  If  a  judgment  at  law  be  obtained,  the 
service  of  the  subpoena  on  the  attorney  of  the 
plaintiff  in  the  suit,  he  being  absent  from  the 
state,  will  be  good,  where  the  subject  in  contro- 
versy is  the  same  with  the  matter  in  the  suit  for 
which  the  judgment  was  rendered.  Hitner  v. 
Suckley,  2  Wash.  C.  C.  R.  465. 

485.  A  circuit  court,  sitting  as  a  court  of 
equity,  cannot  award  a  writ  of  habere  facias 
possessionem  to  enforce  its  decree.  Wallen  v. 
Williams,  7  Cranch,  602;  2  Cond.  Rep.  622. 

6.  Admiralty  Practice. 

486.  The  proper  proceeding  to  bring  forward 
the  claims  of  the  crew  of  a  privateer  for  prize 
money,  is  by  libel  in  the  admiralty.  Keen  et  al. 
V.  The  Gloucester,  C.  C.  U.  S.,  Penn.  District,  2 
Dall.  Rep.  35. 

487.  Where  the  prize  is  sold,  and  the  money 
lies  in  the  hands  of  the  marshal,  and  he  refuses 
to  pay,  the  persons  entitled  have  a  double  re- 
medy, by  action  at  law  for  money  had  and 
received,  or  by  a  supplemental  libel  against  the 
marshal,  which  is  only  a  proceeding  to  carry 
into  execution  the  former  decree.     Ibid. 

488.  A  vessel,  libelled  for  prize,  in  a  perish- 
ing condition,  ordered  to  be  sold  pendente  lite, 
on  an  ex  parte  application.  Stoddart  v.  The  Squir^ 
rel,  2  Dall.  40. 

489.  A  decree  of  a  court  of  admiralt)',  in  rem, 
is  final  and  conclusive  as  to  all  matters,  in  con- 
troversy; and  the  grounds  of  the  decree  cannot 
be  inquired  into  in  another  admiralty  court,  on  a 
libel  to  carrj' the  decree  into  execution.  Penhal- 
low  V.  Doane,  3  Dall.  Rep.  54;   1  Cond.  Rep.  21. 
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490.  In  a  suit  in  admiralty  agaiiist  three  part- 
ners, the  proctor,  though  employed  only  by  one, 
appeared  for  all,  and  the  pleadings  were  carried 
on  in  their  joint  names;  all  the  partners  were 
sufficiently  before  the  court.  Hills  v.  Ross,  3 
Dall.  331. 

491.  Where  the  report  of  persons  appointed 
to  ascertain  and  assess  damages  for  a  marine 
trespass,  gave  a  gross  sum  accompanied  by  ex- 
plaiiationS;  to  be  paid  to  the  captors,  the  report 
was  set  aside.  The  omission  of  the  appellant 
to  except  to  the  report  does  not  cure  an  error  on 
the  face  of  the  record;  and  the  omission  to  give 
such  explanation  is  such  error.  Murray  v.  The 
Schooner  Charming  Betsey,  2Cranch,  64;  1  Cond. 
Rep.  358. 

492.  It  is  not  necessary  to  take  exceptions  to 
the  report  of  auditors,  if  the  errors  appear  on 
the  face  of  the  report.  Himely  v.  Rose,  5  Cranch, 
313;  2  Cond.  Rep.  266. 

493.  The  supreme  court  will  not  allow  a  new 
claim  to  be  interposed  before  it,  but  will  re- 
mand the  case  to  the  circuit  court.  The  Societe, 
9  Cranch,  209 ;  3  Cond.  Rep.  373. 

494.  If  property  proceeded  against  in  the  ad- 
miralty is  ordered  to  be  restored,  interest  is  not 
to  be  paid  if  the  proceeds  of  the  properly  re- 
main in  the  hands  of  the  court.  If  it  was  in  the 
hands  of  an  individual,  it  would  or  would  not 
bear  interest,  as  the  court  should  direct.  Where 
the  loss  would  fall  on  innocent  persons,  interest 
was  refused.     Ibid. 

495.  It  is  a  great  irregularity  in  the  marshal 
to  retain  the  property,  or  the  proceeds  thereof, 
in  his  own  hands,  or  to  distribute  the  same 
among  the  parties  entitled,  without  a  special 
order  from  the  court :  but  such  irregularity  may 
be  cured  by  the  assent  and  ratification  of  all  the 
parties  interested,  if  there  be  no  mala  fides. 
The  Collector,  6  Wheat.  194  ;  5  Cond.  Rep.  62. 

496.  Upon  an  admiralty  proceeding  in  rem, 
where  the  proceeds  of  the  sale  are  brought  into 
court,  they  are  not  liable  to  make  good  a  loss 
sustained  by  the  purchaser,  in  consequence  of  a 
defect  discovered  in  the  article  sold.  The  Monle 
Allegre,  9  Wheat.  616;  5  Cond.  Rep.  709. 

497.  In  a  suit  for  wages,  or  for  a  share  in  a 
>•  whaling  voyage,  if  the  defence  sets  up  miscon- 
duct, there  must  be  a  special  allegation  of  the 
facts,  with  due  certainty  of  time,  place,  and 
other  circumstances:  otherwise  the  court  will 
reject  it.  Loose  allegations  of  general  miscon- 
duct are  insufficient.  Macomber  v.  Thompson,  1 
Sumner's  C.  C.  R.  384. 

498.  One  claimant  in  the  admiralty  cannot  be 
injured  by  the  contumacy  of  another.  The  Mary 
Stafford,  9  Cranch,  126;  3  Cond.  Rep.  306. 

499.  if  the  national  character  of  property,  cap- 
tured and  brought  in  for  adjudication,  appears 
ambiguous  or  neutral,  and  no  claim  is  interposed, 
the  cause  is  postponed  for  a  year  and  a  day  after 
the  prize  proceedings  are  commenced,  and  if  no 
claimant  appears  within  that  time,  the  property 
is  condemned  to  the  captors.  The  Harrison.  1 
Wheat.  298;  3  Cond.  Rep.  571. 

500.  In  prize  causes,  the  supreme  court  exer- 
cises an  appellate  jurisdiction  only,  and  a  claim 
cannot  for  the  first  time  be  interposed  there; 


but  where  the  court  below  had  proceeded  to 
adjudication  before  the  day  and  a  year  had 
elapsed,  the  cause  will  be  remanded,  with  direc- 
tions to  allow  a  claim  to  be  there  filed,  and  the 
libel  to  be  amended.     Ibid. 

501.  Where  merits  clearly  appear  on  there- 
cord,  it  is  the  settled  practice  in  admiralty  pro- 
ceedings not  to  dismiss  the  libel,  but  to  allow 
the  party  to  assert  his  rights  in  a  new  allega- 
tion. The  Adeline,  9  Cranch,  244;  3  Cond.  Rep. 
397. 

502.  No  proceedings  can  be  more  unlike  than 
those  in  the  common  law,  and  those  in  the  ad- 
miralty. In  prize  causes,  in  an  especial  manner, 
the  allegations,  the  proofs,  and  the  proceedings 
are,  in  general,  motlelled  in  the  civil  law,  with 
such  additions  and  alterations  as  the  practice  of 
nations,  and  the  rights  of  neutrals  and  bellige- 
rents unavoidably  impose.     Ibid. 

503.  The  court  of  prize  is  emphatically  a  court 
of  the  law  of  nations,  and  it  lakes  neither  its 
rules  nor  its  character  from  the  mere  municipal 
regulations  of  any  country.     Ibid. 

504.  Irregularities  on  the  part  of  the  captors, 
originating  in  mere  mistake  or  negligence,  which 
work  no  irreparable  mischief,  and  are  consistent 
with  good  faith,  will  not  forfeit  their  rights  of 
prize.  The  Anne,  3  Wheat.  435;  4  Cond.  Rep. 
286. 

505.  In  revenue  or  instance  causes  the  court 
may,  upon  appeal,  allow  the  introduction  of  a 
new  allegation  into  the  information.  The  Ed- 
ward, 1  Wheat.  261 ;  3  Cond.  Rep.  565. 

506.  Where  the  evidence  is  sufficient  to  show 
a  breach  of  the  law,  but  the  information  is  not 
sufficiently  certain,  the  supreme  court  will  re- 
mand the  cause  to  the  circuit  court,  with  direc- 
tions to  amend  the  proceedings.     Ibid. 

507.  When  the  pleadings  in  a  prize,  or  other 
admiralty  cause,  are  too  informal  and  defective 
to  pronounce  a  final  decree  upon  the  merits,  the 
cause  will  be  remanded  from  the  supreme  to  the 
circuit  court,  with  directions  to  permit  the  plead- 
ings to  be  amended,  and  for  further  proceedings. 
The  Divina  Pastora,  4  Wheat.  52 ;  4  Cond.  Rep. 
388.     . 

508.  Restitution  was  decreed.  The  captors' 
costs  and  expenses  ordered  to  be  paid  by  the 
claimant,  it  being  his  fault  that  defective  docu- 
ments were  put  on  board.  J'he  Venus,  5  Wheat. 
127;  4  Cond.  Rep.  613. 

509.  An  admiralty  suit,  where  an  appeal  has 
been  taken  from  the  circuit  to  the  supreme 
court,  but  not  prosecuted,  will  be  dismissed, 
upon  producing  a  certificate  from  the  court  be- 
low, that  the  appeal  has  been  taken  and  not 
prosecuted.  The  Jonquille,  6  Wheat.  452;  5  Cond. 
Rep.  135. 

510.  In  admiralty  and  maritime  causes,  amend- 
ments, introductive  of  new  causes  of  action,  are 
within  the  scope  of  the  general  rule  that  the 
party  may  make  new  allegations  in  the  appellate 
court.     The  Harmony,  1  Gallis.  C.  C.  R.  123. 

511.  The  district  court,  by  virtue  of  its  gene- 
ral admiralty  jurisdiction,  may  deliver  property 
on  bail.     The  Alligator,  1  Gallis.  C.  C.  R.  145. 

512.  It  is  immaterial  in  what  manner  the  se- 
curity is  taken,  whether  by  a  sealed  instrument, 
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or  bj"  a  stipulation  in  the  nature  of  a  recopni- 
saiice,  which  is  the  best  course,  unless  a  ciitTer- 
eiit  rule  is  prescribeii  by  statute.  On  such  se- 
cuiity,  a  summary  juilijmeiit  may  be  remlered, 
for  the  appraised  value  and  cosls.     Ibid. 

513.  The  general  rule  is,  that  no  claim  shall 
be  admitted  a<iaiiist  the  evidence  of  the  ship's 
papers;  but  it  applies  to  cases  durinir  llie  war, 
and  not  before  the  commencement  of  it,  or  in 
time  of  peace.  The  Ann  Green,  1  Galli.s.  C.  C. 
R.  274. 

514.  Parties  have  been  permitted  to  claim, 
who,  in  time  of  peace,  or  even  just  before  the 
commencement  of  war,  to  elude  or  deceive  the 
enemy,  have  assumed  neutral  or  even  enemy's 
papers.     Jhid. 

515.  It  is  a  freneral  rule  in  prize  causes  that 
the  decision  should  be  prompt,  and  should  be 
made,  unless  some  good  reason  for  it  exist,  on 
the  papers  and  testimony  afforded  by  the  cap- 
tured vessel;  or  which  can  be  invoked  from  the 
papers  of  other  vessels  in  possession  of  the  court. 
This  rule  ought  to  be  held  sacred,  in  that  whole 
description  of  causes  to  which  the  reasons  on 
which  it  is  founded  apply.  The  George,  1 
Wheat.  408;  3  Cond.  Rep.  608. 

516.  Where  an  inspection  and  comparison  of 
original  documents  is  material  to  the  decision  of 
a  prize  cause,  the  supreme  court  will  direct  the 
original  papers  to  be  sent  up  from  the  court  be- 
low. The  Elsinciir,  1  Wheat.  439;  3  Cond.  Rep. 
615. 

517.  In  prize  causes,  the  evidence  to  acquit 
or  condemn,  must  come,  in  the  first  instance, 
from  the  papers  and  crew  of  the  captured  ship. 
The  Dos  Hermanos,  2  Wheat.  76;  4  Cond. 
Rep.  39. 

518.  It  is  the  duty  of  the  captors  to  bring  the 
ship's  papers  into  the  registry  of  the  district 
court,  and  to  have  examination  of  the  principal 
officers  and  seamen  of  the  captured  ship  taken, 
on  the  standing  interrogatories.  The  Pizarro,  2 
Wheat.  227;  4  Cond.  Rep.  103. 

519.  The  claimants  have  no  right  to  litigate 
the  question,  whether  the  captors  were  duly 
commissioned;  the  claimants  have  no  persona 
standi  in  judicio.  to  assert  the  rights  of  the  United 
States.  But  if  the  capture  be  made  by  a  non- 
commissioned captor,  the  prize  will  be  con- 
demned to  the  United  States.     Ibid. 

520.  The  district  court,  by  virtue  of  its  gene- 
ral admiralty  jurisdiction,  may  deliver  property 
on  bail;  and  the  form  in  which  the  security  is 
taken  is  immaterial ;  on  such  security  a  sum- 
mary judgment  may  be  rendered  to  the  ap- 
praised value.  The  Lively,  1  Gallis.  C.  C.  R. 
315. 

521.  It  is  the  duty  of  commissioners  to  w^hom 
it  is  referred  to  estimate  damages,  to  make  their 
report  as  specific  as  the  nature  of  the  thing  will 
admit;  so  that  not  only  the  result,  but  the  de- 
tail of  their  judgment  should  appear.     Ibid. 

522.  In  cases  of  restitution  with  damages,  in 
prize  proceedings,  if  in  order  to  a-scertain  the 
damages,  an  inspection  or  a  sale  of  the  carijo 


praisement,  or  for  a  sale,  as  the  case   may  re- 
quire.    Jbid. 

523.  \Viu're,  on  the  hearing,  the  property  is 
acquitted,  and  an  appeal  interjiosed  to  a  tribunal 
not  silting  within  the  same  jurisdiction,  or  into 
which  the  property  does  not  follow  the  cause,  as 
in  the  case  of  the  supreme  court  in  relation  to 
the  circuit  courts,  the  claimants  are  generally 
allowed  a  delivery  of  the  property;  or  in  case 
of  a  sale,  of  the  proceeds,  on  giving  bail.    Ibid. 

524.  Where  there  is  a  decree  of  condemna- 
tion, the  same  rule  is,  in  general,  adopted,  as  to 
the  captors.     Ibid. 

525.  But  it  is  always  an  application  to  the 
sound  discretion  of  the  court;  and  if  there  be 
danger  of  injustice,  the  court  will  withhold  it 
from  either  party,  and  content  itself  with  retain- 
ing the  property,  or  with  ordering  a  sale,  and  a 
deposite  of  the  proceeds  in  the  registry.     Ibid. 

526.  After  a  decree  of  condemnation,  and  an 
appeal  is  interposed,  an  order  of  sale,  on  the  ap- 
plication of  the  captors,  is  almost  a  matter  of 
course.   The  St.  Lawrence,  1  Gallis.  C.  C.  R.  467. 

527.  An  obstinate  suppression  of  the  ship's 
papers,  coupled  with  a  voyage  from  an  enemy's 
country,  is  sufficient  cause  of  condemnation. 
Ibid. 

528.  It  is  irregular  for  a  mere  nominal  agent 
to  interpose  claims  for  his  principal,  who  is 
within  the  jurisdiction.     Ibid. 

529.  In  causes  on  the  instance  side  of  the  ad- 
miralty, the  answer  of  the  claimant  should  be 
verified  by  oath:  and  in  a  suit  for  wages,  the 
libellant  may  compel  the  adverse  party  to  an- 
swer special  interrogatories.  Gammell  v.  Skin- 
ner, 2  Gallis.  C.  C.  R.  45. 

530.  In  taxing  the  costs  in  prize  cases,  where 
there  are  several  claims,  some  of  which  are  dis- 
po.sed  of  by  a  final  decree  of  condemnation, 
while  others  are  suspended  by  appeal ;  the  prac- 
tice is  to  tax  the  costs  and  e.xpenses  which  have 
accrued  specially,  upon  each  claim,  so  disposed 
of,  as  a  separate  charge  against  the  same ;  and 
to  add  thereto  an  average  proportion  of  the  gene- 
ral costs  and  expenses  which  have  accrued  in 
reference  to  all  the  claims  in  the  cause.  The 
Hiram  and  The  Hero,  2  Gallis.  C.  C.  R.  60. 

531.  Regularly,  no  delivery  on  bail,  of  prize 
property,  ought  to  be  made,  either  to  the  captors 
or  claimant,  until  after  a  hearing  of  the  cause  ; 
in  most  cases  a  sale  is  preferable  to  an  ap- 
praisement, when  the  value  is  to  be  ascertained 
for  the  purpose  of  delivery  on  bail,  llie  George, 
2  Gallis.  C.  C.  R.  249. 

532.  There  is  no  doubt  the  United  States  may 
well  intervene  in  prize  causes,  on  the  ground  of 
collusive  capture,  to  .secure  and  enforce  their 
rights ;  whether  growing  out  of  the  breach  of 
municipal  regulations,  or  of  the  law  of  war. 
Ibid. 

533.  A  general  prize  allegation  cannot  pro- 
perly be  joined  with  an  information  on  a  seizure 
for  the  violation  of  a  statute.  The  Dimon,  2 
Gallis.  C.  C.  R.  306. 

534.  Where  a  party  claims  under  an  attach- 


be,  in  the  judgment  of  the  commissioner  or  the  ment,  he  must  file  a  caution  in  court,  before  any 
parties,  necessary;  application  should  be  made  i  notice  will  be  taken  of  the  attachment  by  the 
to  the  court  for  an  order  of  unlivery  and  ap- ;  court.     The  Louiyetta,  2  Gallis.  C.  C.  R.  307 
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635.  No  delivery  of  property  on  bail,  in  a 
prize  cause,  can  be  made  legally,  where  the 
United  States  are  parties,  without  due  notice  to 
the  district  attorney.  Ex  parte  Robbins,  2  Gallis. 
C.  C.  R.  320. 

536.  In  proceedings  in  rem,  the  admiralty  has 
a  right  to  order  the  thing  to  be  taken  into  the 
custody  of  the  law ;  and  it  is  presumed  to  be  in 
such  custody,  unless  the  contrary  is  shown. 
Jennings  v.  Carson,  4  Cranch,  2  ;  2  Cond.  Rep.  2. 

537.  By  the  practice  of  the  admiralty,  a  ves- 
sel, when  libelled,  is  placed  under  the  absolute 
control  of  the  court.     Ibid. 

538.  In  the  admiralty,  the  libellant  and  claim- 
ant are  both  actors.     Ibid. 

539.  After  a  decree  has  been  made  in  the  su- 
preme court,  in  a  case  taken  there  by  appeal, 
and  the  cause  sent  back  under  a  mandate,  if 
again  taken  up  by  appeal,  nothing  is  before  the 
appellate  court  but  the  proceedings  subsequent 
to  the  mandate.  Hiinely  v.  Rose,  5  Cranch,  3 13  3 
2  Cond.  Rep.  266. 

540.  If  the  supreme  court  reverse  a  decision 
in  an  admiralty  cause,  it  will  award  restitution 
generally,  although  the  properly  has  been  sold 
by  order  of  the  court  below.  The  Rachel  v.  The 
United  States,  6  Cranch,  329;  2  Cond.  Rep.  388. 

541.  In  cases  of  seizures  made  on  land  under 
the  revenue  laws,  the  district  court  proceeds  as 
a  court  of  common  law,  according  to  the  course 
of  the  exchequer  on  informations  in  rem,  and 
the  trial  of  issues  of  facts  is  to  be  by  jury :  but 
in  cases  of  seizures  on  waters  navigable  from 
the  sea  by  vessels  of  ten  or  more  tons  burthen, 
it  proceeds  as  an  instance  court  of  admiralty,  by 
libel,  and  the  trial  is  to  be  by  ihe  court.  The 
Sarah,  8  Wheat.  391,  394  ;  5  Cond.  Rep.  472. 

542.  The  courts  of  the  United  States,  proceed- 
ing as  courts  of  admiralty  and  maritime  juris- 
diction, may  issue  the  process  of  attachment  to 
compel  appearance,  both  in  cases  of  maritime 
torts,  and  contracts.  Monro  v.  Almeida,  10 
Wheat.  473;  6  Cond.  Rep.  190. 

543.  Under  the  process  act  of  1792,  ch.  147, 
sec.  2,  the  proceedings  in  cases  of  admiralty  and 
maritime  jurisdiction  in  the  courts  of  the  United 
States,  are  to  be  according  to  the  modified  ad- 
miralty practice  in  our  country,  engrafted  upon 
British  practice :  and  it  is  not  a  sufficient  reason 
for  rejecting  a  particular  process,  which  has  been 
constantly  used  in  the  admiralty  courts  of  this 
country,  that  it  has  fallen  into  desuetude  in  Eng- 
land.    Ibid. 

544.  The  process  by  attachment  may  issue, 
wherever  the  defendant  has  concealed  himself 
or  absconded  from  the  country,  and  the  goods  to 
be  attached  are  within  the  jurisdiction  of  the 
admiralty.     Ibid. 

545.  It  may  issue  against  his  goods  and  chat- 
tels, and  against  his  credits  and  effects  in  the 
hands  of  third  persons.     Ibid. 

546.  The  remedy  by  attachment  in  the  admi- 
ralty, in  maritime  cases,  applies  even  where  the 
same  goods  are  liable  to  the  process  of  foreign 
attachment  issuing  from  the  courts  of  common 
law.     Ibid. 

547.  It  applies  to  the  case  of  a  piratical  cap- 
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ture ;  and  the  civil  remedy  is  not  merged  in  the 
criminal  offence.     Ibid. 

548.  In  case  of  default,  the  property  attached 
may  be  condemned  to  answer  the  demand  ot  the 
libellant.     Ibid. 

549.  It  is  not  necessary  that  the  property  to 
be  attached  should  be  specified  in  the  libel. 
Ibid. 

550.  In  every  case  of  a  motion  to  the  court 
for  a  cassetur,  the  facts  on  which  it  is  founded 
must  be  proved  by  affidavit.  United  States  v. 
CooUdge,  2  Gallis.  C.  C.  R.  364. 

551.  The  circuit  court  will  issue  letters  roga- 
tory, for  the  purpose  of  obtaining  testimony, 
when  the  government  of  the  place  where  the 
evidence  is  obtained  will  not  permit  a  commis- 
sion to  be  issued.  Nelson  et  al.  v.  Jlie  United 
States,  Peters'  C.  C.  R.  235. 

552.  A  libel  was  filed  in  the  district  court  of 
Maryland,  for  a  salvage  service  performed  by 
the  libellant,  the  master  and  owner  of  the  sloop 
Liberty,  and  by  his  crew,  in  saving  certain  goods 
and  merchandises  on  board  of  the  brig  Spark, 
while  aground  on  the  bar  at  Thomas's  Point,  in 
the  Chesapeake  bay.  The  goods  were  owned 
by  a  number  of  persons,  in  several  and  distinct 
rights;  and  a  general  claim  and  answer  were  in- 
terposed in  behalf  of  all  of  them,  by  Jarvis  and 
Brown,  (the  owners  of  a  part  of  them,)  without 
naming  who,  in  particular,  the  owners  were,  or 
distinguishing  their  separate  proprietary  inte- 
rests. This  proceeding  was  doubtless  irregular 
in  both  respects.  Jarvis  and  Brown  had  no  au- 
thority, merely  as  co-shippers,  to  interpose  any 
claim  for  other  shippers,  with  whom  they  had 
no  privity  of  interest  or  consignment ;  and  se- 
veral claims  should  have  been  interposed  by  the 
several  owners,  or  by  other  persons  authorized 
to  act  for  them  in  the  premises,  each  intervening 
in  his  own  name  for  his  proprietary  interest,  and 
specifying  it.  If  any  owner  should  not  appear 
to  claim  any  particular  parcel  of  the  property, 
the  habit  of  the  courts  of  admiralty  is,  to  retain 
such  property,  or  its  proceeds,  after  deducting 
the  salvage,  until  a  claim  is  made,  or  a  year  and 
a  day  have  elapsed  from  the  time  of  the  institu- 
tion of  the  proceedings.  And  when  separate 
claims  are  interposed,  although  the  libel  is  joint 
against  the  whole  property,  each  claim  is  treated 
as  a  distinct  and  independent  proceeding,  in  the 
nature  of  a  several  suit,  upon  which  there  may 
be  a  several  independent  hearing,  decree,  and 
appeal.  This  is  very  familiar  in  practice  in  prize 
causes,  and  seizures  in  rem  for  forfeitures,  an& 
is  equally  applicable  to  all  other  proceedings  ir 
rem,  whenever  there  are  distinct  and  indepen 
dent  claimants.  Stralton  v.  Jarvis  et  al.,  8  Pe- 
ters, 4. 

553.  The  whole  world  are  supposed  to  have 
notice  of  admiralty  proceedings,  and  therefore 
are  parties;  but  those  who  have  no  interest  in 
the  vessel  which  could  be  asserted  in  the  court 
of  admiralty,  have  no  notice  of  her  seizure,  and 
can,  on  no  principle  of  justice  or  reason,  be  con- 
sidered as  parties  in  the  cause.  The  Mary,  9 
Cranch,  126  ;  3  Cond.  Rep.  306. 

554.  In  admiralty  proceedings,  a  libel  in  the 
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nature  of  an  information  does  not  require  all  the 
formality  and  technical  precision  of  an  indict- 
ment at  common  law.  If  the  alleirations  are 
such  as  plainly  and  distinctly  niaik  the  ollence, 
it  is  all  that  is  necessary  ;  and  where  it  is  founded 
upon  a  statute,  it  is  snflicient  if  it  pursue  the 
words  of  the  law.  9  Wheat.  381 ;  5  Cond.  Hop. 
623. 

555.  Under  the  act  of  March  22d,  1794,  eh. 
187,  which  creates  two  distinct  oiieticos,  stating 
these  distinct  olfences  in  the  alternative  in  the 
same  count,  is  not  therefore  vicious.     Ibid. 

556.  Under  that  clause  of  the  statute  which 
subjects  to  forfeiture  a  vessel  fitted  out  in  the 
ports  of  the  United  State.*,  it  is  not  necessary 
that  the  fitting  should  be  complete,  and  the  ves- 
sel ready  for  sea  before  the  penalty  attaches  ; 
but  as  the  preparations  have  progressed  so  far 
as  clearly  and  satisfactorily  to  show  the  purpose 
for  which  they  are  made,  the  right  of  seizure 
attaches.     Ibid.  389. 

557.  In  the  admiralty,  the  objection  to  the 
regularity  of  the  original  proceedings  is  waived 
by  the  appearance  of  the  parties  interested  in 
the  property  seized,  and  filing  their  claims  for 
the  .«ame.  The  Merino  et  al.,  9  Wheat.  391 ;  5 
Cond.  Rep.  623. 

558.  Although  a  foreign  consul  is  admitted  to 
interpose  a  claim  in  the  admiralty  for  subjects 
unknown  of  his  nation,  yet  before  restitution  can 
be  decreed,  proof  of  the  individual  proprietary 
interest  must  be  e.xhibited.  The  Antelope,  10 
Wheat.  66;  6  Cond.  Rep.  30. 

559.  Where  the  court  of  admiralty  has  parted 
with  the  possession  of  the  property  upon  bail  or 
stipulation,  and  it  is  necessary  for  the  purposes 
of  justice  to  retake  the  property  into  the  custody 
of  the  court,  the  proper  process  against  any  per- 
son not  a  party  to  the  stipulation,  but  who  is  al- 
leged to  have  the  actual  or  constructive  posses- 
sion, is  a  monition,  and  not  an  e.xecution  in  the 
first  mstance.  The  Gran  Para,  10  \Vheat.  497; 
6  Cond.  Rep.  199. 

560.  In  admiralty  proceedings,  amendments 
may  be  made  in  the  circuit  court  by  adding  a 
new  count  to  the  libel,  although  the  district 
court  had  e.xclusive  original  jurisdiction  of  the 
subject-matter;  the  practice  being  uniform  to 
permit  the  parties,  whenever  public  justice  and 
substantial  merits  require  it,  to  introduce  new 
allegations  and  new  proofs:  non  allegata  alleirare, 
et  non  probata  probare.  The  Marianna  Flora, 
11  Wheat.  1;  6  Cond.  Rep.  201. 

561.  If  the  amendment  is  made  in  the  circuit 
court,  the  cause  is  heard  and  adjudicated  in 
that  court;  and  upon  appeal,  by  the  supreme 
court,  on  the  amended  pleadings:  but  if  the  ne- 
cessity for  the  amendment  appears  in  the  su- 
preme court,  the  cause  is  remanded  to  the  cir- 
cuit court,  with  directions  to  allow  the  amend- 
ment to  be  there  made.     Ibid. 

562.  A  contract  for  wages  on  board  of  a  steam- 
boat, jilying  in  a  navigable  tide  river,  between 
ports  of  two  adjoining  states,  may  be  enforced 
by  proceedings  in  rem  in  the  admiralty.  Gilpin's 
D.  C.R.505. 

563.  On  a  libel  in  personam  for  damages,  if 
the  court  decrees  that  damages  be   recovered. 


and  commissioners  be  appointed  to  ascertain  the 
amount  thereof,  no  appeal  will  lie  from  such  de- 
cree until  the  commissioners  had  made  their  re- 
port, and  it  had  been  acted  on  by  the  court. 
Chacc  ct  al.\.  Vasquez,  11  Wheat.  429;  6  Cond. 
Rep.  373. 

564.  Wherever  a  stipulation  is  taken  in  an 
atlmiralty  suit  for  property  subjected  to  legal 
process  ami  condemnation,  the  stipulation  is 
deemed  a  mere  substitute  for  the  thing  itself: 
and  the  stipulators  are  liable  to  the  e.xercise  of 
all  those  authorities  on  the  part  of  the  court, 
which  it  could  pioperly  e.vercise  if  the  thing  was 
in  custody.  The  Palmyra,  12  Wheat.  1  ;  6  Cond. 
Rep.  397. 

565.  In  every  case,  a  proceeding  for  condem- 
nation upon  capture  made  by  the  public  ships 
of  war  of  the  United  States,  whether  the  same 
be  cases  of  prize,  jure  belli,  or  upon  public  acts 
of  the  nature  of  capture,  jure  belli,  the  proceed- 
ings are  in  the  name  and  authority  of  the  United 
States;  who  prosecute  for  themselves  as  well  as 
for  the  captors,  for  the  benefit  of  all  concerned. 
The  captors  cannot,  without  the  authority  of  the 
covernment,  proceed  to  enforce  condemnation. 
Ibid. 

566.  The  strict  rules  of  the  common  law  as 
to  criminal  prosecutions,  have  never  been  sup- 
posed by  the  court  to  be  required  in  informations 
of  seizure  in  admiralty  for  forfeitures,  which  are 
deemed  civil  proceedings  in  rem.     Ibid. 

567.  In  libels  in  rem  for  forfeitures,  it  is  suffi- 
cient to  allege  the  offence  in  the  terms  of  the 
statute  creating  the  forfeitures.     Ibid. 

568.  For  defective  averments  in  a  libel,  if  the 
facts  show  the  same,  the  supreme  court  will 
remand  the  case  to  the  circuit  court, "U'ith  direc- 
tions 10  allow  amendments.     Ibid. 

569.  In  libels  in  the  admiralty,  for  a  forfeiture, 
whether  there  be  a  penalty  attached  to  the  act 
or  not,  the  proceedings  in  rem  are  independent 
of  and  wholly  tinaffected  by  any  criminal  pro- 
ceeding in  personam  :  and  a  personal  conviction 
of  the  oflTender  is  not  necessary  as  a  preliminary 
to  the  proceeding  in  rem.     Ibid. 

570.  A  material  man,  who  had  taken  a  pro- 
missory note  for  his  claim  on  a  vessel,  and  who 
libelled  in  the  admiralty  for  the  claim,  appealed 
from  the  decree  of  the  circuit  court  which  had 
dismissed  the  libel.  The  decree  of  dismissal 
was  affirmed,  as  it  did  not  appear  the  note  had 
been  delivered  up  before  proceeding  by  libel. 
Ramsay  v.  Allegre,  12  Wheat.  611 ;  6  Cond.  Rep. 
667. 

571.  The  custody  of  the  papers  of  captured 
vessels,  belongs  exclusively  to  the  prize  court. 
It  is  the  duty  of  the  captors  immediately  upon 
arrival  in  port,  to  deliver,  upon  oath,  all  the 
papers  of  the  captured  vessel,  into  the  recistry  of 
the  prize  court.     The  Diana,  2  Gailis.  C.  C.  R.  93. 

572.  During  war,  no  claim  standing  in  opposi- 
tion to  the  ship's  papers  and  preparatory  evi- 
dence, is  ever  admitted  in  a  prize  court.     Ibid. 

573.  If  a  delivery  on  bail  has  been  allowed  in 
the  district  court,  in  a  gross  case  of  illegality, 
the  appellate  court  will  not  hold  itself  bound  by 
the  transaction,  but  will  direct  the  claimant  to 
account  for  the  whole  proceeds  on  oath.     Ibid, 
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574.  On  a  motion  to  proceed  to  adjudication, 
the  cause  is  to  be  heard  in  the  same  manner 
and  upon  the  same  principle?,  as  upon  a  hbel 
by  the  captor)  and  consequently  the  onus  pro- 
band! rests  on  the  claimant.  The  Rover.  2  Gal- 
lis.  C.  C.  R.  240. 

575.  The  party  who  has  been  guilty  of  illegal 
conduct,  will  not  be  permitted  to  claim  in  court. 
The  property  is,  of  course,  condemned  as  prize 
of  war,  or  as  enemy's  property,  to  the  government 
for  want  of  a  claim.     Ibid. 

576.  In  causes  on  the  instance  side  of  the  ad- 
miralty, the  answer  of  the  claimants  should  be 
verified  on  oath;  and  in  a  suit  for  wages,  the 
libellant  may  compel  the  adverse  party  to  answer 
mterrogatories.  Gammell  v.  Skiimer,  2  Gallis. 
C.  C.  R.  45. 

577.  There  may  be  an  original  proceeding  for 
damages  against  captors,  without  first  filing  a 
claim'^j  but^usually  a  claim  is  first  given,  and  in 
all  cases  the  court  will  require  an  affidavit. 
Ibid. 

578.  Regularly  there  should  be  no  delivery  of 
prize  property  on  bail,  until  after  a  hearing  of 
the  cause  ;  and  in  most  cases,  a  sale  is  prefer- 
able to  an  appraisement.     Ibid. 

579.  In  a  suit  in  rem  upon  a  bottomry  bond, 
underwriters,  to  whom  an  abandonment  has 
been  made,  but  which  has  not  been  accepted, 
are  not  admissible  as  claimants.  The  Packet, 
3  Mason's  C.  C.  R.  255. 

580.  Courts  of  admiralty  will  marshal  the  as- 
sets in  cases  of  bottomry,  so  as  to  make  the 
prior  priorities  in  favour  of  shipping  against  the 
property  of  the  owners  and  master.     Ibid. 

581.  In  general.  set-ofT  is  not  admitted  in  the 
admiralty.     Ship  Mentor,  4  Mason's  C.  C.  R.  84. 

582.  Libels  in  admiralty  should  state  the  sub- 
ject-matter in  articles  with  certainty  and  preci- 
sion ;  and  with  averments  admitting  of  distinct 
answers.     The  Boston,  1  Sumner's  C.  C.  R.  328. 

583.  The  answer  should  meet  each  material 
allegation  in  the  libel,  with  an  admission,  a  de- 
nial, or  a  defence.     Ibid. 

584.  In  admiralty  proceedings,  a  supplement- 
ary libel,  alleging  "new  matters,  and  an  answer 
thereto,  may  be  filed  after  appeal,  at  the  discre- 
tion of  the  court.     Ibid. 

585.  In  case  of  a  supplemental  libel  being 
filed  after  closing  the  testimony  in  the  original 
libel  in  prize  causes,  the  new  testimony  taken 
must  be  applicable  merely  to  the  new  allega- 
tion :  but  in  other  causes  this  rule  is  much  re- 
laxed.    Ibid. 

586.  In  admiralty  causes  of  damage,  the  libel 
should  state  each  distinct  act  of  injury  in  a  dis- 
tinct article,  with  reasonable  certainty  of  time 
and  place.  Treadwell  v.  Joseph,  1  Sumner's 
C.  C.  R.  390. 

587.  Where  a  defence  is  put  in  by  wa)^  of 
justification,  it  must  admit  the  facts.     Ibid. 

588.  Where  the  act  is  relied  on  as  a  punish- 
ment, it  must  be  pleaded.     Ibid. 

589.  In  cases  where  the  justification  is  set  up. 
the  onus  proband!  is  on  the  respondent.     Ibid. 

590.  Tiie  admiralty  has  jurisdiction  in  cases 
of  charterpaities  for  foreign  voyages,  and  may 
enforce  the  maritime  lien  for  freight  by  a  pro- 


ceeding in  rem  under  the  charterparty.      The 
Schooner  Volunteer,  1  Sumner's  C.  C.  R.  551. 

591.  A  clause  in. the  charterparty,  that  the 
parties  bind  the  ship  and  goods,  respectively, 
for  the  performance  of  the  covenants,  payments, 
and  agreements  thereof,  is  a  valid  clause,  creat- 
ing a  pledge  or  lien  on  the  goods  for  such  per- 
formance;  and  may  be  enforced  against  the 
goods  by  a  detention  of  the  goods  for  the  freight, 
and  by  a  suit  in  the  admiralty.     Ibid. 

592.  Underwriters  cannot  make  any  claim  for 
salvage  in  the  admiralty,  unless  there  has  been 
an  abandonment  of  the  property  to  them,  and  it 
has  been  accepted  by  them.  The  Ship  Henry 
Eiobank,  1  Sumner's  C.  C.  R.  400. 

593.  In  salvage  cases,  the  proper  course  is  to 
make  all  the  co-salvors  parties  to  the  original 
libel ;  and  if  they  are  admitted,  they  need  not 
file  a  new  libel  where  the  property  has  been 
already  taken  possession  of,  and  is  in  the  cus- 
tody of  the  court,  under  process.  But  they  may 
bring  forward  their  claims  by  a  suitable  allega- 
tion, and  thus  make  themselves  parties,  without 
the  formality  of  process,  on  notice  to  the  other 
parties.  Where  different  libels  are  filed  by  co- 
salvors  unnecessarily,  it  is  at  the  peril  of  paying 
the  costs.     Ibid. 

594.  Whoever  claims  under  a  sentence  of  con- 
demnation in  a  court  of  the  captor,  or  his  ally, 
the  captured  property  having  been  carried  infra 
prassidia;  must  show  that  he  is  a  bona  fide  pur- 
chaser for  a  valuable  consideration,  unaffected 
with  any  participation  of  American  neutrality, 
by  the  captors.  La  Nereyda,  8  Wheat.  108;  5 
Cond.  Rep.  400. 

595.  Whoever  sets  up  such  a  condemnation, 
is  bound  to  produce  the  libel  or  other  equivalent 
proceeding,  under  which  the  condemnation  was 
pronounced  ;  as  well  as  the  sentence  of  condem- 
nation.    Ibid. 

596.  A  decree  of  acquittal,  on  a  proceeding  in 
rem,  without  a  certificate  of  probable  cau.se  of 
seizure,  and  not  appealed  from  with  success,  is 
conclusive  in  every  inquiry  before  every  other 
court,  that  there  was  no  justifiable  cause  of  sei- 
zure. The  Apollon,  9  Wheat.  362  ;  5  Cond .  Rep. 
612. 

597.  If  the  claimant  does  not  show  a  good  title 
to  the  property,  it  will  not  be  restored  to  him, 
although  not  condemned  as  forfeited ;  but  it  will 
be  retained  in  the  registry  until  the  real  owner 
appears  and  proves  title.  The  Eliza,  2  Gallis. 
C.C.R.  4. 

598.  In  admiralty  cases  a  decree  rs  not  final, 
while  an  appeal  from  the  same  is  depending  in 
the  supreme  court,  and  any  statute  which  go- 
verns the  case  must  be  an  existing  valid  statute 
at  the  time  of  affirming  the  decree  below.  United 
States  V.  Preston,  3  Peters,  57. 

599.  If  the  law  under  which  the  sentence  of 
condemnation  was  pronounced,  be  repealed  after 
the  sentence  of  the  court  below,  and  before  final 
sentence  in  the  appellate  court,  no  sentence  of 
condemnation  can  be  pronounced  ;  unless  some 
special  provision  be  made  for  that  purpose  by 
statute.  Ycaton  et  al.  v.  The  United  States,  5 
Cranch,  281 ;  2  Cond.  Rep.  256. 

600.  A  sale  of  captured  property,  by  authority 
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of  the  caplors,  before  sentence  of  condemnation, 
if  the  properly  be  afteiwaiJs  condemned,  is 
vaUd.  irdliams  v.  Annroyd,  7  Cranch,  423;  2 
Cond.  Kt'p.  55G. 

tJOl.  Tht'  decree  must  be  secundum  allegata, 
as  well  as  secundum  probata.  7Vic  Iloppct  v. 
The  United  States,  7  Cranch,  389:  2  Cond.  Rep. 
542. 

602.  After  a  general  decree  of  restitution  in 
the  supreme  court,  new  claims  for  charges  and 
liens  cannot  be  set  up  in  the  court  below.  Every 
claim  which  the  party  has  omitted  to  make  at 
the  hearing  upon  the  merits.j|)id  before  the  final 
decree,  is  to  be  considered^s  waived  by  him, 
and  is  not  to  be  entertained  in  any  future  pro- 
ceedine.  The  Santissitm  Trinidail,  7  Wheat. 
283;  5  Cond.  Rep.  284. 

603.  Nor  can  the  claimants  or  original  owners, 
in  such  a  case,  set  up  a  claim  for  interest  upon 
the  stipulation  taken  in  the  usual  form,  for  the 
appraised  value  of  the  goods;  interest  not  being 
mentioned  in  the  stipulation  itself.     Ibid. 

604.  Courts  of  appeal  in  cases  of  admiralty 
and  maritime  jurisdiction,  may,  having  all  the 
matter  in  controversy  before  them,  make  such  a 
decree  as  the  inferior  court,  from  which  the  case 
was  removed,  should  have  given.  Penhallowv. 
Doane,  3  Dall.  54;  1  Cond.  Rep.  21. 

605.  When  an  appeal  is  entered,  from  part  of 
a  decree  of  an  inferior  court,  the  rights  of  a  party 
in  the  inferior  court,  not  afTected  by  the  part  ap- 
pealed from,  will  not  be  noticed  in  the  court 
above.  M-Donough  v.  Danery,  3  Dall.  188  ;  1 
Cond.  Rep.  94. 

606.  An  appeal  from  the  decree  of  a  court  of 
admiralty  suspends  the  effect  of  the  decree  from 
which  the  appeal  is  taken.  Penhallowv.  Doane^s 
Adm'r,  3  Dall.  54;  1  Cond.  Rep.  21.  Yeaton  v. 
The  United  Slates,  5  Cranch,  281 ;  2  Cond.  Rep. 
256. 

607.  In  all  proceedings  in  rem,  on  an  appeal, 
the  property  follows  the  cause  into  the  circuit 
court,  and  is  subject  to  the  disposition  of  that 
court.  But  it  does  not  follow  the  cause  on  an 
appeal  to  the  supreme  court  of  the  United  States. 
The  Collector,  6  Wheat.  194;  5  Cond.  Rep.  62. 

608.  The  circuit  court  has  authority  to  allow 
amendments  in  revenue  cases,  or  proceedings  in 
rem,  brought  by  appeal  from  the  district  court. 
Anonymous,  1  Gall  is.  C.  C.  R.  25. 

609.  Upon  an  appeal  in  an  admiralty  case  it  is 
allowable,  under  certain  restrictions,  to  allege 
what  has  not  been  alleged,  and  to  prove  what 
has  not  been  before  proved  ;  and  this  right  seems 
the  natural  result  from  the  introduction  of  new 
evidence  on  the  appeal.     Ibid. 

610.  By  an  appeal  the  judgment  in  the  court 
below  is  suspended.  The  whole  cause  is  heard 
in  the  court  appealed  to  anew,  as  to  law  and 
fact ;  and  in  this  particular  it  seems  a  cause,  de 
novo,  in  court.     Ibid. 

611.  Where,  after  capture,  the  vessel  has  been 
recaptured  by  the  enemy,  and  proceeded  against 
in  a  court  of  prize,  the  court  will  not  suffer  a 
part  of  the  papers  from  such  court  to  be  read, 
unless  the  whole  of  the  papers  are  produced. 
Ibid. 


612.  Since  the  act  of  March,  1803,  ch.  93,  (2 
Story's  Laws  U.  S.  905,)  in  admiialty  as  well  as 
equity  cases  carried  np  to  the  supreme  court  by 
appeal,  all  the  eviilence  goes  with  the  cau.se, 
and  it  must  acconlingly  be  in  writing.  Ibid.  1 
Sumtier"s  C.  C.  R.  328. 

613.  On  an  appeal  to  the  supreme  court  in  an 
admiralty  case,  the  cause  is  before  that  court  as 
in  the  inferior  court.  The  Venus,  1  Wheat.  112; 
3  Cond.  Rep.  508. 

614.  Where  it  is  discretionary  in  the  court  to 
admit  an  appeal,  it  will  be  refused,  although  the 
captors  were  irregular  in  not  i)ioducing  the  mas- 
ter, and  certain  documents  before  the  court;  if 
it  appears  substantial  justice  was  done,  and 
their  production  woukl  not  have  varied  the  deci- 
sion.    The  Chester  v.  The  Experiment,  2  Dall.  41. 

615.  The  thing  does  not  follow  the  appeal  into 
the  superior  court,  but  remains  in  the  court  be- 
low; which  has  a  right  to  order  it  to  be  sold,  if 
perishable,  notwithstanding  the  appeal.  Jen- 
nings V.Carson,  4  Cranch,  2;  2  Cond.  Rep.  2. 

616.  After  an  admiralty  cause  had  come  on  to 
be  heard,  on  an  appeal  to  the  supreme  court,  it 
appeared  that  a  final  decree  had  not  been  en- 
tered by  the  clerk,  on  which  the  appeal  was 
dismissed.  It  afterwards  appeared  that  by  a 
mistake  of  the  clerk  of  the  circuit  court  of  South 
Carolina,  the  entry  of  the  decree  had  been  omit- 
ted. The  court  reinstated  the  appeal.  The  Pal- 
myra, 12  Wheat.  1;  6  Cond.  Rep.  397. 

617.  In  admiralty  causes  and  others,  where 
the  district  court  of  the  district  of  Maine  acts  as 
a  district  court,  an  appeal  lies  to  the  circuit  court 
for  the  district  of  Massachusetts,  and  not  directly 
to  the  supreme  court.  Sloop  Sally  v.  United  Stales, 
5  Cranch,  372;  2  Cond.  Rep.  281. 

618.  Under  the  judiciary  act  of  September 
24lh,  1789,  ch.  20,  1  Story's  Laws,  53,  and  the 
act  of  March  3d,  1803,  ch.  353,  2  Story's  Laws, 
905,  causes  of  admiralty  and  maritime  jurisdic- 
tion, or  in  equity,  cannot  be  carried  from  the 
circuit  to  the  supreme  court  by  writ  of  error; 
but  the  proper  mode  of  removing  such  causes  is 
by  appeal.-  The  San  Pedro,  2  Wheat.  132;  4 
Cond.  Rep.  65. 

619.  The  appropriate  mode  of  removing  admi- 
ralty causes  to  a  higher  court  is  by  appeal,  and 
the  rules,  regulations,  and  restrictions,  contained 
in  the  twenty-second  and  twenty-third  sections 
of  the  judiciary  act,  respecting  the  time  within 
which  a  writ  of  error  shall  be  brought,  and  in 
what  instances  it  shall  operate  as  a  supersedeas, 
the  citation  to  the  opposite  party,  the  security  to 
be  given  by  the  plaintiff  in  error,  and  the  re- 
strictions upon  the  appellate  court  as  to  reversals 
in  certain  enumerated  cases;  are  applicable  to 
appeals  under  the  act  of  1803,  and  are  substan- 
tially observed,  e.\cept  that,  where  the  appeal  is 
prayed  at  the  same  term  when  the  decree  or 
sentence  is  pronounced,  a  citation  is  not  neces- 
sary.    Ibid. 

620.  An  appeal  under  the  judiciary  acts  of 
1789  and  1803  was  prayed  for,  and  allowed 
within  five  years;  held  to  be  valid,  although  the 
security  was  not  given  within  the  five  years. 
The  mode  of  taking  the  security  and  the  time  of 
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perfecting  it,  are  exclusively  with  the  discretion 
of  the  court  below.  The  Dos  Hermanos,  10 
Wheat.  306;  6  Cond.  Rep.  109. 

621.  Upon  an  appeal  from  a  mandate  to  carry 
into  eflect  a  former  decree  of  the  supreme  court, 
nothing  is  before  the  court  but  the  proceedings 
subsecjuent  to  the  mandate.  The  Satita  Maria, 
10  Wheat.  431 ;  6  Cond.  Rep.  176. 

622.  But  the  original  proceedings  are  always 
before  the  court,  so  far  as  they  are  necessary  to 
determine  any  new  points  or  rights  in  contro- 
versy between  the  parties,  which  were  not  ter- 
minated by  the  original  decree.     Ibid. 

623.  No  appeal  lies  from  a  decree  of  restitu- 
tion with  costs  and  damages,  until  the  report  of 
the  commissioners  appointed  to  ascertain  the 
damages  has  been  acted  upon  by  the  court ; 
until  that  be  done,  the  decree  is  not  final.  The 
Palmyra,  10  Wheat.  .502;  6  Cond.  Rep.  200. 

624.  No  appeal  lies  from  the  district  to  the  cir- 
cuit court  in  any  causes,  e.xcept  civil  causes  of 
admiralty  and  maritime  jurisdiction.  United 
States  V.  Wonso7i,  1  Gallis.  C.  C.  R.  5. 

625.  In  debt  for  a  penalty,  tried  in  the  district 
court,  no  appeal  lies.     Ibid. 

626.  If  in  a  prize  court  the  claimant  appeals 
and  deserts  his  appeal,  the  circuit  court  may 
affirm  the  decree  of  the  district  court,  with  costs. 
The  Montgomery,  1  Gallis.  C.  C.  R.  416. 

627.  The  circuit  court  has  no  jurisdiction  in 
causes  of  admiralty  and  maritime  jurisdiction, 
except  over  the  final  decrees  of  the  district 
court.  If  such  final  decree  be  unappealed  from, 
no  appeal  lies  upon  any  subsequent  proceed- 
ings upon  the  summary  judgment  rendered  on 
the  bond  for  the  appraised  value,  or  upon  an  ad- 
miralty stipulation,  taken  in  the  cause  to  enforce 
the  decree.  The  proceedings  in  such  cases,  and 
the  awarding  of  execution,  are  incidents  exclu- 
sively belonging  to  the  court  in  possession  of  the 
principal  cause.  The  Hollen,  1  Mason's  C.  C. 
R.  431. 

628.  An  appeal  from  a  decree  of  the  district 
court,  must  be  taken  in  open  court  before  the  ad- 
journment sine  die;  unless  a  different  period 
be  prescribed  by  the  court.  Norton  v.  Rich,  3 
Mason's  C.  C.  R.  443. 

629.  Appeals  made  ten  days  after  the  decree, 
before  a  notary,  as  is  the  practice  in  admiralty 
courts  in  other  countries,  have  never  been  used 
in  America.     Ibid. 

630.  Since  the  act  of  1803,  ch.  93,  in  admi- 
ralty, as  well  as  in  equity  cases  carried  up  to  the 
supreme  court  by  appeal,  all  the  evidence  goes 
with  the  cause,  and  it  must  be  in  writing.  The 
Schooner  Boston,  1  Sumner's  C.  C.  R.  328. 

631.  No  appeal  lies  by  any  party  from  the  dis- 
trict court,  unless  on  the  part  of  the  appellant, 
the  matter  in  dispute  exceeds  the  sum  or  value 
of  fifty  dollars.  Shirley  v.  Titus.  1  Sumner's 
C.  C.  R.  447. 

632.  On  appeal  in  salvage  cases,  the  court  of 
appeal  does  not  alter  the  amount  of  .salvage  upon 
slight  grounds,  or  inconsiderable  difference  of 
opinion.  The  Schooner  Boston,  1  Sumner's  C. 
C.  R.  328. 

633.  An  appeal  by  any  of  the  parties  inte- 


rested in  the  distribution  of  salvage  as  to  their 
shares,  brings  up  incidentally  a  review  of  the 
whole  decree,  so  far  as  the  distribution  is  con- 
cerned. The  Ship  Henry  Ewbank,  1  Sumner's 
C.  C.  R.  400. 

634.  After  a  sentence  of  condemnation  upon 
a  seizure  by  the  collector,  for  a  violation  of  the 
revenue  laws  of  the  United  States,  and  the  pro- 
ceeds being  brought  into  court,  a  petition  to  the 
court  by  the  informer,  to  be  paid  the  proportion 
of  the  forfeiture  allowed  to  him  by  law,  is  an 
original  suit  in  the  admiralty;  and  from  the 
decree  of  the  district  court  therein,  an  appeal 
lies  to  the  circuit  court.  Wcscot  v.  Bradford,  4 
Wash.  C.  C.  R.  492. 

635.  If  part  of  the  fund  in  court  be  the  pro- 
duce of  the  coasting  license  bond,  the  petition 
of  the  informer  for  his  proportion  of  ihe  penalty 
so  recovered,  is  a  proceeding  at  common  law ; 
and  from  the  sentence  on  the  petition  no  appeal 
lies.     Ibid. 

636.  The  appellate  court  may  sustain  the 
appeal  in  part,  and  dismiss  it  in  part;  on  the 
ground,  that  as  to  such  part,  the  case  could  not 
be  brought  up  by  appeal.     Ibid. 

637.  An  appeal  lies  from  a  decree  of  the  dis- 
trict court  of  the  United  States,  in  a  proceeding 
in  the  admiralty,  refusing  an  order  for  the  sale 
of  a  vessel,  on  application  by  one  of  two  part- 
owners,  who  have  an  equal  interest.  Davis  v. 
The  Seneca,  Gilpin's  D.  C.  R.  36. 

638.  Where  an  appeal  to  the  supreme  court 
was  taken  by  the  owners  of  goods  from  the  cir- 
cuit court,  on  the  ground  that  a  too  great  amount 
of  salvage  had  been  allowed;  but  the  libellant, 
who  had  proceeded  for  salvage  did  not  appeal 
either  from  the  district  court,  in  which  the  libel 
was  originally  filed,  or  from  the  circuit  court; 
it  was  held  that  the  decree  of  the  district  court 
was  conclusive  as  to  the  amount  of  the  salvage. 
In  the  appellate  court,  the  libellant  cannot  claim 
any  thing  beyond  the  amount  allowed  in  the  dis- 
trict court,  unless  he  has  appealed.  Stratton  v. 
Jar  vis,  8  Peters,  4. 

639.  The  interest  of  each  individual  owner  of 
property  proceeded  against  for  salvage,  must  be 
of  a  sufficient  amount  to  allow  an  appeal,  ac- 
cording to  the  provisions  of  the  laws  of  the 
United  States.  Each  owner  of  goods  proceeded 
against  for  salvage,  has  a  separate  interest ;  and 
an  appeal  will  not  be  allowed  where  the  indi- 
vidual interest  of  an  owner  in  the  amount  of  the 
salvage  on  his  goods  saved,  is  less  than  the  sum 
for  which  appeals  are  allowed,  although  the 
whole  sum  alllowed  as  salvage  to  the  salvors,  is 
sufficient  to  authorize  an  appeal.  The  district 
courts  of  the  United  States,  as  courts  of  original 
jurisdiction,  have  general  jurisdiction  in  all  ad- 
miralty and  maritime  causes,  without  reference 
to  the  sum  or  value  of  the  matter  in  controversy. 
But  the  appellate  jurisdiction  of  the  supreme 
court  and  of  circuit  courts,  depends  upon  the  sum 
or  matter  in  dispute  between  the  parties  having 
independent  interests.     Ibid. 

640.  After  an  appeal,  a  vessel  which  was  the 
subject  of  a  decree  in  the  district  court,  passes 
into  the  custody  of  the  circuit  court,  and  is  no 
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longer  under  the  control  of  the  fornner  tribunal. 
Davis  V.  riic  Sciicca,  Gilpin's  D.  C.  II.  37. 

7.  Decree. 

641.  A  complainant  in  ecpiity  cannot  obtain  a 
decree  for  more  than  he  lias  asked  in  his  bill. 
Simms  v.  Gittkric,  9  Crancli,  19;  3  Cond.  Rep. 
237. 

642.  There  is  no  difTorence  in  respect  to  the 
conclusiveness  of  a  judgment  at  law,  and  of  a 
decree  in  chancery.  Both  are  conclusive  as  to 
the  facts  directly  in  controversy.  Ifovkiii.s  v. 
Lcc,  6  Wheat.  109;  5  Cond.  Rep.  23. 

643.  A  decree  cannot  be  pronounced,  on  the 
testimony  of  a  siniilo  witness,  unaccompanied  by 
corroborating  circumstances,  against  a  positive 
denial  by  the  defendant,  of  any  matter  directly 
charged  by  the  bill,  in  the  defendant's  answer, 
or  answer  in  support  of  his  plea.  Hughes  v.  Blake. 
6  Wheat.  453;  5  Cond.  Rep.  136. 

644.  The  decree  must  conform  to  the  allega- 
tions in  the  pleadings,  as  well  as  the  proofs  in 
the  cause.  Crocket  v.  Lee,  7  Wheat.  522 ;  5 
Cond.  Rep.  333. 

645.  A  decree  is  binding  and  conclusive,  with 
respect  to  the  subject-matter  on  which  it  acts; 
but  it  does  not  affect  the  rights  of  third  persons, 
who  were  not  parties  to  the  cause  in  which  the 
decree  was  rendered.  M-Call,  Stnilic  ^'  Co.  v. 
Harrison  ct  al,  1  Brockenb.  C.  C.  R.  126. 

646.  A  decree  of  a  court  of  chancery  is  erro- 
neous, which,  after  ordering  certain  acts  to  be 
done,  to  enable  a  party  to  execute  certain  duties 
assigned  to  him.  dismisses  the  bill,  as  it  puts 
the  cause  out  of  court,  and  renders  the  decree 
ineffectual ;  and  it  is  no  answer  to  this  objec- 
tion, that  it  appears  by  the  record  in  the  case, 
that  the  acts  ordered  to  be  done,  have  been  per- 
formed :  since  the  error  is  in  the  decree  itself, 
and  not  in  its  execution.  Greenleaf  v.Queen,  1 
Peter.«,  148. 

647.  The  decree  of  the  circuit  court  directed 
two  of  the  defendants,  in  whom  was  the  legal 
title  to  the  lot  of  ground  claimed  by  the  plaintiff 
in  the  bill,  to  convey  the  same;  and  awarded 
costs,  generally,  against  all  the  defendants.  All 
the  defendants  appealed  together,  to  the  su- 
preme court,  some  of  whom  held  the  legal  title 
to  the  lot,  and  all  the  defendants  had  an  interest 
in  defending  this  title,  standing  as  they  did,  in 
the  relation  of  vendors  and  warrantees,  and  ven- 
dees. Although  the  defendants,  against  whom 
there  is  a  decree  for  costs  only,  could  not  appeal 
from  this  decree  for  costs;  yet,  the  reversal  of 
the  decree  of  the  circuit  court  was  made  gene- 
ral, as  to  all  of  the  appellants,  and  the  whole 
case  opened.  Finlay  v.  Hinde  and  Wife,  1  Pe- 
ters, 247. 

648.  A  decree  perpetuating  an  injunction, 
leaving  some  matters  of  account  open  for  fur- 
ther consideration,  is  not  a  final  decree.  Brown 
v.Sivan,  9  Peters,  1. 

649.  There  is  no  difference  between  a  person, 
who,  on  account  of  his  residence  beyond  the 
seas,  cannot  be  made  answerable  to  the  process 
of  the  court,  and  one  who,  by  the  laws  of  the 
United  States,  cannot  be  brought  into  court;  and 


whenever,  iii  the  former  case,  a  person  so  cir 
cnmstanced  need  not  be  made  a  party,  he  need 
not  be  made  a  party  in  the  latter  case.     Ibid. 

().")0.  Care  will  be  taken  by  the  court  not  to 
make  a  decree  which  will  affect  the  person  who 
is  not  party  to  the  suit.  Joy  ct  al.  v.  U'irts,  1 
Wash.  C.  C.  R.  417. 

651.  A  bill  being  for  a  balance  of  an  account, 
taken  pro  confesso,  the  account  must  be  referred 
to  the  master.    The  decree  is  always  nisi.  Ibid. 

652.  If  the  bill  were  taken,  pro  confesso.  at 
one  session  of  the  circuit  court,  and  service  of 
the  tlecree  be  made  and  returned  at  the  same 
session,  it  may  be  made  absolute  at  the  follow- 
ing session  :  otherwise  it  cannot  be  made  abso- 
lute until  the  third  session  of  the  court.  Pen- 
dleton V.  ErnH.s'  Ex'r.-i,  4  Wash.  C.  C.  R.  391. 

653.  To  entitle  the  plaintiff  to  take  the  bill, 
pro  confesso,  on  ae(!ount  of  an  answer  not  being 
filed  within  three  months  after  the  day  of  ap- 
pearance and  bill  filed,  the  defendant  should 
have  been  ruled  to  answer;  and  the  cause 
should  be  set  down.     Ibid. 


PREFERENTE. 

1.  A  debtor  has  a  right  to  prefer  one  creditor 
to  another,  and  his  private  motives  in  giving  this 
preference,  provided  the  preferred  creditor  has 
done  nothing  improper,  cannot  annul  this  right. 
Marhury  v.^Brooks,  7  Wheat.  556;  5  Cond.  Rep. 
344. 

2.  But  any  unlawful  consideration,  moving 
from  the  preferred  creditor,  to  induce  this  pre- 
ference, may  avoid  the  deed  which  aives  it. 
Ibid. 

3.  It  is  not  necessary  to  the  validity  of  such  a 
deed  that  the  creditors,  for  whose  benefit  it  is 
made,  should  have  notice  of  the  execution  of 
the  deed,  provided  they  afterwards  assent  to  the 
provisions  made  for  their  benefit.     Ibid. 

4.  Nor  is  it  an  objection  to  the  validity  of  the 
deed,  that  it  was  made  by  the  grantor,  in  the 
hope  and  expectation  that  it  would  prevent  a 
prosecution  for  a  felony,  connected  with  his 
transactions  with  his  creditors,  if  the  favoured 
creditors  had  done  nothing  to  excite  that  hope, 
and  the  deed  was  not  made  with  their  concur- 
rence and  with  a  knowledge  of  the  motives 
which  actuated  the  grantor,  and  was  not  after- 
wards assented  to  by  them  under  some  express 
or  implied  engagement  to  suppress  the  prosecu- 
tion.    Ibid. 

5.  Nor  will  it  be  invalidated  by  the  fact,  that 
the  trustee  to  whom  the  conveyance  is  made, 
being  the  father-in-law  of  the  debtor,  received 
the  conve3"ance  with  the  view  of  concealing  the 
felony,  and  preventing  a  prosecution  of  his  son- 
in-law,  provided  it  was  not  executed  with  the 
concurrence  of  the  cestnisque  trust,  and  a  know- 
ledge, on  their  part,  of  the  motives  which  in- 
duced the  trustee,  or  was  not  afterwards  assented 
to  by  Ihem  under  some  engagement  to  suppress 
the  prosecution.     Ibid. 

6.  A  debtor  has  a  right  to  prefer  one  creditor 
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in  payment;  and  it  is  no  objection  to  the  valid- 
ity of  an  assignment  for  this  purpose,  that  it  was 
made  by  the  grantor  and  received  by  the  gran- 
tee, a  mere  trustee  to  execute  this  design,  in  the 
hope  and  expectation  and  with  a  view  of  pre- 
venting the  creditor  thus  preferred  from  insti- 
tuting a  prosecution  for  forging  the  instruments 
on  which  the  debt  originated,  if  the  creditor  hatl 
done  nothing  to  excite  that  hope,  and  the  assign- 
ment was  made  without  his  knowledge  or  con- 
currence at  the  time  of  its  execution,  and  with- 
out a  knowledge  of  the  motive  which  influenced 
the  grantor,  or  was  not  afterwards  assented  to  by 
him  under  some  engagement  express  or  implied; 
to  suppress  or  forbear  the  prosecution.  Brooks 
V.  Marbury,  11  Wheat.  78;  6  Cond.  Rep.  223. 

7.  An  insolvent  debtor  has  a  right  to  prefer 
one  creditor  to  another  in  payment,  by  an  as- 
signment made  bona  fide;  and  no  subsequent 
attachment,  or  subsequently  acquired  lieu  will 
avoid  such  assionment.  Spring  ct  al.  v.  S.  C. 
Ins.  Co.  et  al,  8  Wheat.  268  ;  5  Cond.  Rep.  434. 

8.  Such  an  assignment  made,  includes  choses 
in  action,  as  a  policy  of  insurance;  and  will  en- 
title the  assignee,  in  case  of  loss,  to  receive 
from  the  underw-riters  the  amount  insured  :  and 
it  is  not  necessary  that  such  an  assignment 
should  be  accompanied  by  an  actual  delivery  of 
the  policy.     Ibid. 

9.  Among  creditors  equally  meritorious,  a 
debtor  may  conscientiously  prefer  one  to  an- 
other ;  and  it  can  make  no  difference  that  the 
preferred  creditor  is  his  own  wife.  Magniac  v. 
Thompson,  7  Peters,  348. 

See  Priority  of  the  United  States. 


PRESIDENT  OF  THE  UNITED  STATES. 

1.  The  President  of  the  United  States,  by 
signing  the  commission,  appointed  Mr.  Marbury 
a  "justice  of  the  peace  for  the  county  of  Wash- 
ington, in  the  District  of  Columbia;  and  the  seal 
of  the  United  States  affixed  thereto  by  the  secre- 
tary of  state,  is  conclusive  testimony  of  the  ver- 
ity of  the  signature,  and  of  the  completion  of 
the  appointn^ient ;  and  the  appointment  con- 
ferred on  him  a  legal  right  to  the  office  for  the 
space  of  five  years.  Having  this  legal  right  to 
the  office,  he  has  a  consequent  right  to  the  com- 
mission; a  refusal  to  deliver  which,  is  a  plain 
violation  of  that  right,  for  which  the  laws  of  the 
country  afford  him  a  remedy.  Marbury  v.  Madi- 
son, 1  Cranch,  137;   1  Cond.  Rep.  267. 

2.  Some  point  of  time  must  be  taken,  when 
the  power  of  the  e.xecutive  over  an  officer,  not 
removable  at  his  will,  must  cease.  The  point 
of  time  must  be  when  the  constitutional  power 
of  appointment  has  been  exercised;  and  the 
power  has  been  e.xercised,  when  the  last  act  re- 
quired from  the  person  possessing  the  power,  has 
been  performed.  This  last  act  is  the  signature 
of  the  President.     Jbid. 

3.  The  President  of  the  United  States  has  a 
discretionary  power  to  allow^  such  additional 
number  of   rations  to  officers   commanding  at 


separate  posts,  as  he  may  think  just,  having  re- 
spect to  the  special  circumstances  of  each  post. 
The  law  granting  this  authority  is  not  imperative; 
and  in  the  exercise  of  his  discretion,  the  Presi- 
dent may  allow,  or  refuse  to  allow  additional 
rations,  as  in  his  opinion  he  may  deem  proper. 
1  Peters,  296. 

4.  The  secretary  of  war,  as  the  legitimate 
organ  of  the  President,  under  a  general  authority 
from  him,  may  exercise  the  power,  and  make 
the  allowance,  to  officers  having  a  separate  com- 
mand.    Ibid.  297. 

5.  The  President  of  the  United  Slates,  as  the 
e.vecutive  of  the  nation,  has,  as  an  incident  of 
the  office,  a  right  to  employ  all  the  u.sual  and 
customary  means  acknowledged  in  war,  to  carry 
it  into  effect.  He  may  therefore  authorize  the 
capture  of  all  enemy's  property,  wherever,  by 
the  law  of  nations,  it  may  be  lawfully  seized ; 
and  is  not  restrained  from  authorizing  captures 
on  land.     The  Emulous,  1  Gallis.  C.  C.  R.  563. 

6.  To  contend  that  the  obligation  imposed  on 
the  President,  to  see  the  laws  faithfully  executed, 
implies  a  power  to  forbid  their  execution,  is  a 
novel  construction  of  the  constitution,  and  is  en- 
tirely inadmissible.  Kendall,  Postmaster-General, 
v.  The  United  States,  12  Peters,  524. 

7.  Congress,  by  a  special  act  passed  for  the 
purpose,  directed  the  accounts  of  certain  mail 
contractors  to  be  referred  to  the  solicitor  of  the 
treasury,  and  that  the  amount  found  by  the  soli- 
citor to  be  due  to  the  contractors,  should  be 
passed  to  their  credit  by  the  postmaster-general 
of  the  United  States.  The  postmaster-general 
refused  to  allow  to  the  credit  of  the  mail  con- 
tractors the  whole  sum  found  to  be  due  to  them 
by  the  solicitor  of  the  treasury,  and  a  mandamus 
was  asked  from  the  circuit  court  of  the  District 
of  Columbia,  to  be  directed  to  the  postmaster- 
general,  commanding  him  to  conform  to  the  act 
of  congress,  and  the  report  of  the  solicitor  of  the 
treasury.  In  opposition  to  the  prayer  for  the 
mandamus,  it  was  urged  that  the  postmaster- 
general  was  alone  subject  to  the  direction  of  the 
President  of  the  United  States,  with  respect  to 
the  execution  of  the  duty  imposed  on  him  by 
the  law  under  which  the  solicitor  of  the  treasury 
acted;  and  this  ripht  of  the  President  was  claimed 
as  growing  out  of  the  obligation  imposed  upon 
him  by  the  constitution,  to  take  care  that  the 
laws  be  faithfully  executed.  By  the  court :  — 
This  doctrine  cannot  receive  the  sanction  of  the 
supreme  court.  It  would  be  vesting  in  the  Pre- 
sident a  dispensing  power,  which  has  no  counte- 
nance for  its  support  in  any  part  of  the  constitu- 
tion, and  is  asserting  a  principle,  which,  if  car- 
ried out  in  its  results  to  all  cases  falling  within 
it,  would  be  clothing  the  President  with  a  power 
to  control  the  legislation  of  congress,  and  para- 
lyze the  administration  of  justice.     Ibid. 

8.  The  act  of  congress  relative  to  alien  ene- 
mies, passed  6lh  July,  1798,  having  authorized 
the  President  to  direct  the  confinement  of  alien 
enemies,  necessarily  conferred  all  the  means  for 
enforcing  such  orders  as  he  might  give  in  rela- 
tion to  the  execution  of  those  powers.  Lotking- 
ton  y. Smith,  Peters'  C.  C.  R.  466. 

9.  The  marshals  of  the  several  districts  are 
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the  proper  officers  to  execute  the  orders  of  the 
President,  under  the  act  relative  to  alien  ene- 
mies.    Jbid. 

10.  It  is  to  the  department  of  slate  that  a  re- 
ference must  be  made  for  the  olTicial  acts  of  the 
President,  in  relation  to  such  public  measures  as 
are  not  immediately  coimected  with  the  duties 
of  some  other  department.     IbiJ. 

11.  The  Presitlent  may  direct  some  other  de- 
partment to  make  known  such  measures  as  he 
may  establish;  after  the  President  had  estab- 
lished such  regulations  as  he  deemed  necessary 
in  relation  to  alien  enemies,  it  was  not  neces- 
sary to  call  in  the  aid  of  the  judicial  authority 
on  all  occasions  to  enforce  them  ;  and  the  mar- 
shal could  not  act  without  such  authority.    Ibid. 

12.  The  provisions  of  the  law  of  congress,  in- 
tended to  make  the  judiciary  au.xiJiary  to  the 
e.xecutive  in  effecting  its  great  objects,  and  each 
department  was  to  act  independently  of  the 
other,  except  that  the  former  was  to  make  the 
ordinances  of  the  latter  the  rule  of  its  decisions. 
Ibid. 

13.  The  government  of  the  United  States 
having  insisted,  and  continuing  to  insist,  through 
its  regular  e.xecutive  authority,  that  the  Falkland 
Islands  do  not  constitute  any  part  of  the  domi- 
nions within  the  sovereignty  of  the  Buenos 
Ayres  government;  and  that  the  seal  fishery  of 
tho.se  islands  is  a  trade  free  and  lawful  to  citi- 
zens of  the  United  States,  and  beyond  the  com- 
petency of  the  Buenos  Ayres  government  to  re- 
gulate, prohibit,  or  punish;  it  is  not  competent 
for  the  circuit  court  of  the  United  States  to  in- 
quire into  and  ascertain  by  other  evidence  the 
title  of  the  government  of  Buenos  Ayres  to  the 
sovereignty  of  the  Falkland  Islands.  Williams 
V.  The  Suffolk  Ins.  Co.,  13  Peters,  418. 

14.  Where  the  executive  branch  of  the  go- 
vernment which  is  charged  with  the  foreign  re- 
lations of  the  United  States,  shall,  in  its  corre- 
spondence with  a  foreign  nation,  assume  a  fact 
in  regard  to  the  sovereignty  of  any  island  or 
country,  it  is  conclusive  on  the  judicial  depart- 
ment.    Ibid. 

15.  The  President  of  the  United  States  speaks 
and  acts  through  the  heads  of  the  several  de- 
partments of  the  government  in  relation  to  the 
subjects  which  appertain  to  their  respective  du- 
ties. Both  military  posts  and  Indian  agencies 
belong  to  the  war  department.  A  reservation 
of  land  made  at  the  request  of  the  secretary  of 
war,  for  the  purpose  of  the  department,  must  be 
considered  as  made  by  the  President  of  the 
United  States,  within  the  terms  of  the  act  of 
congress  on  the  subject.  Wilcoxh  Lessee  v. 
M-Ckmnell,  13  Peters,  498. 

16.  While  it  was  undoubtedly  the  object  of 
congress,  by  the  act  of  1823.  to  prohibit  the  ad- 
vance of  public  money  in  any  case  whatsoever, 
except  under  the  especial  direction  of  the  Pre- 
sident of  the  United  Slates,  to  the  disbursing 
officers  of  the  government  for  the  faithful  and 
prompt  discharge  of  their  dutie.s,  and  to  the  ful- 
filment of  public  faith,  such  an  authority  is  not 
strictl)'  personal  and  ministerial.  Although  it 
has  doubtless  been  the  object  of  congress  to  se- 
cure economy  and  regularity  in  public  disburse- 


ments, and  for  that  end  to  limit  a.s  far  as  it  was 
proper  the  discretion  of  subordinate  agents  over 
the  public  money,  it  never  can  be  reasonable  to 
ascribe  to  them  a  conduct  which  must  defeat 
every  beneficial  end  they  could  have  in  view, 
and  render  the  government  an  absolutely  im- 
practicable machine.  The  President's  duty,  iu 
general,  re([uires  the  superintendence  of  the  ad- 
ministration ;  yet  this  duty  cannot  require  of 
him  to  become  the  administrative  officer  of 
every  department  and  bureau,  or  to  perform  in 
person  the  numerous  details  incident  to  services 
which,  nevertheles.s,  he  is,  in  a  correct  .sense,  by 
the  constitution  and  laws,  required  and  expected 
to  perform.  Williams  v.  The  United  States.  17 
Peters,  144. 


PRESENTMENT. 

1.  An  individual  is  presented  by  the  grand 
jury  for  a  particular  offence,  and  a  bill  of  indict- 
ment for  the  same  ofTence  is  sent  to  the  grand 
jury,  by  the  district  attorney  of  the  United  State.s, 
which  they  return  "a  true  bill."  At  a  subse 
quent  term  of  the  court,  the  district  attorney 
enters  a  nolle  prosequi.  It  seems,  that  the  in- 
dictment was  but  an  amendment  of  the  present- 
ment; that  the  presentment  was  embodied  with 
the  indictment,  and  peri,shed  with  it.  United 
States  V.  Hill,  1  Brockenb.  C.  C.  R.  156. 

2.  It  has  been  the  practice  of  the  courts  in 
this  country  to  take  no  notice  of  the  present- 
ments on  which  the  prosecuting  attorney  does 
not  think  proper  to  institute  proceedings;  and 
on  this  principle,  a  motion  to  quash  a  present- 
ment, after  a  nolle  prosequi  entered,  will  be 
overruled.     Ibid. 

3.  No  act  of  congress  confers  on  the  United 
States'  courts  the  right  to  summon  grand  juries, 
or  describes  their  powers.  The  laws  of  congress 
have  invested  the  courts  of  the  United  States 
with  criminal  jurisdiction;  and  since  this  juris- 
diction can  only  be  exercised  through  the  instru- 
mentality of  grand  juries,  the  power  to  direct 
them  results  by  necessary  implication.  Hence, 
the  powers  of  grand  juries  are  co-extensive  with, 
and  are  limited  by  the  criminal  jurisdiction  of 
the  courts  to  which  they  are  an  appendage. 
Hence,  too,  a  presentment  by  a  grand  jury  in  the 
circuit  court  of  the  United  States  of  an  offence 
of  which  that  court  has  no  jurisdiction,  is  coram 
nonjudice;  and  is  no  legal  foundation  for  any 
prosecution,  which  can  only  be  instituted  on  the 
presentment  or  indictment  of  a  grand  jury,  to  be 
carried  on  in  another  court,  unless  that  court  has 
no  right  to  direct  gr-and  juries.  But  the  district 
courts  of  the  United  Stales  have  that  power  as 
completely  as  the  circuit  courts,  to  the  extent  of 
their  criminal  jurisdiction.     Ibid. 


PRESUMPTION. 

1.  To  authorize  presumption  of  payment  of  a 
bond,  twenty  years  must  have  elapsed,  excin- 


PRESUMPTION. 


469 


Presumption. 


sive  of  the  disability  of  the  holder  to  sue  for  the 
same.  Dunlop  ^'  Co.  v.  Ball,  2  Cranch,  180;  1 
Coud.  Rep.  383. 

2.  The  principle  upon  which  the  presumption 
of  payment  arises  from  the  lapse  of  time,  is  a 
reasonable  principle,  and  may  be  rebutted  by 
any  facts  which  destroy  the  reason  of  the  rule. 
Ihid.  ^ 

3.  There  is  no  presumption  of  payment  of  a 
bond  held  by  an  alien  enemy  during  war.  But 
it  is  not  so  clear,  that,  upon  a  bond  dated  in 
1773.  and  on  which  suit  was  not  brought  until 
1802,  the  same  length  of  time  after  the  removal 
of  the  disability,  is  necessary  to  raise  the  pre- 
sumption of  payment ;  and  would  be  required, 
if  the  bond  had  borne  date  at  the  time  of  such 
removal.     Ibid. 

4.  A  lapse  of  twenty  years,  without  the  pay- 
ment of  interest,  raises  a  presumption  of  pay- 
ment ;  if  a  shorter  period  is  relied  on.  the 
presumption  should  be  corroborated  by  circum- 
siances.  Goldhawk,  ExW,  ^'c.  v.  Duane,  2  Wash. 
C.  C.  R.  323. 

5.  After  a  long  possession  in  severalty,  a  deed 
of  partition  among  tenants  in  common,  may  be 
presumed.  Hepburn  et  al.  v.  Auld,  5  Cranch. 
262;  2  Cond.  Rep.  247. 

6.  In  general,  length  of  time  is  no  bar  to  a 
trust  clearlj'  established  to  have  once  e.visted ; 
and  when  fraud  is  imputed  and  proved,  length 
of  time  ought  not  to  exclude  relief.  But  as 
length  of  time  necessarily  obscures  all  human 
testimony,  and  deprives  parties  of  the  means  of 
ascertaining  the  nature  of  the  original  transac- 
tions, it  operates  by  way  of  presumption  in  fa- 
vour of  innocence,  and  against  imputation  of 
fraud.  Prevosl  v.  Gratz.  6  Wheat.  481 ;  5  Cond. 
Rep.  142. 

7.  The  lapse  of  forty  years,  and  the  death  of 
all  the  original  parties,  are  deemed  sufficient  to 
presume  the  discharge  and  extinguishment  of  a 
trust,  proved,  by  strong  circumstances,  once  to 
have  existed ;  by  analogy  to  the  rule  of  law, 
which,  after  a  lapse  of  time,  presumes  the  pay- 
ment of  a  debt,  surrender  of  a  deed,  and  extin- 
guishment of  a  tiust,  where  circumstances  re- 
quire it.     Ibid. 

8.  Presumptions  of  a  grant,  arising  from  lapse 
of  time,  are  applied  to  corporeal,  as  well  as  to 
incorporeal  hereditaments.  They  may  be  en- 
countered and  rebutted  by  contrary  presumptions; 
and  can  never  arise,  where  all  the  circumstances 
are  entirely  consistent  with  the  non-existence 
of  a  grant.  A  fortiori,  they  cannot  arise  where 
the  claim  is  of  such  a  nature  as  is  at  variance 
with  the  supposition  of  a  grant.  Ricard  v. 
Williams,  7  Wheat.  59;  5  Cond.  Rep.  237. 

9.  Where  the  statute  of  limitations  applies, 
the  presumption  is  not  generally  resorted  to ; 
but  if  the  circumstances  of  the  case  are  very 
cogent,  and  require  it.  a  grant  maybe  presumed 
within  a  period  short  of  the  statute.     Ibid. 

10.  In  favour  of  long  possession,  in  favour  of 
strong  apparent  equity,  much  may  be  presumed  ; 
but  in  a  case  where  the  presumption  would  de- 
feat possession,  where  the  equity  is  doubtful, 
where  the  parties  rely  upon  strict  law.  courts 
will  be  cautious  how  they  lean  in  favour  of  pre- 
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suming  that  which  does  not  appear,  and  which 
might  be  shown  by  a  re.cord.  Blighfs  Lessee  v 
Rochester,  7  Wheat.  535;  5  Cond.  Rep.  338. 

11.  Virginia. — Under  the  statute  of  Virginia, 
emancipating  slaves  brought  into  the  state  in 
1792,  unless  the  owner  removing  with  them 
should  take  a  certain  oath  within  sixty  days 
after  such  removal ;  the  fact  of  the  oath  having 
been  taken,  may  be  presumed,  after  the  lapse 
of  twenty  years,  accompanied  with  possession. 
Mason  et  al.v.  Blalilda  et  al,  12  Wheat.  590;  6 
Cond.  Rep.  655. 

12.  A  mortgagor  cannot  redeem  after  a  lapse 
of  twenty  years,  after  forfeiture  and  possession 
by  the  mortgagee,  which  period  has  been  adopted 
in  equity,  by  analogy  to  the  statute  of  limita- 
tions; no  interest  having  been  paid  in  the  mean 
time,  and  no  circumstances  appearing  to  explain 
the  neglect.  Hughes  v.  Edwards,  9  Wheat.  489  ; 
5  Cond.  Rep.  648. 

13.  Although  the  statutes  of  limitations  do  not 
apply,  in  terms,  to  courts  of  equity,  yet  the  period 
of  limitation  which  takes  away  a  right  of  entry, 
or  an  action  of  ejectment,  has  been  held,  by 
analogy,  to  bar  relief  in  equity,  even  where  the 
period  of  limitation  for  a  writ  of  right,  or  other 
real  action,  had  not  expired.  Elmendorf  v.  Tay- 
lor, 10  Wheat.  152;  6  Cond.  Rep.  47. 

14.  Length  of  time  cannot  be  presumed  by  a 
jury,  but  must  be  proved.  Length  of  time  may 
properly  induce  a  jury  to  presume  a  grant,  in 
support  of  such  possession ;  which  presump- 
tion may  be  repelled,  or  accounted  for.  HursVs 
Lessee  v.  3I'Neil,  1  Wash.  C.  C.  R.  70. 

15.  Whether  a  deed  is  to  be  presumed  from 
a  long  possession,  is  a  mixed  question  of  law 
and  fact,  and  in  most,  if  not  in  all  cases,  is  to  be 
submitted  to  the  jury  under  the  advice  of  the 
court.  The  existence  of  the  deed,  is  a  fact  for 
the  jury.  Jacksonv.  Porter,  Paine's  C.  C.  R.  457. 

16.  An  erasure  in  a  deed,  not  shown  to  have 
been  made  before  execution,  is  sufficient  to 
avoid  it,  on  a  plea  of  non  est  factum  ;  the  pre- 
sumption is,  that  the  alteration  was  made  after 
the  execution  ;  and  the  same  presumpliou  arises 
in  reference  to  a  settled  account  in  which  an 
erasure  or  alteration  has  been  made.  Prevost  v. 
Gratz,  Peters'  C.  C.  R.  364. 

17.  Where  evidence  has  been  given  to  show 
that  a  particular  person  had  been  living;  until 
the  contrary  is  proved,  he  is  presumed  to  be 
alive.  Lessee  of  Bolton  v.  Bigelow,  Peters'  C. 
C.  R.  452. 

18.  The  presumption  is  in  favour  of  the  vali- 
dity of  every  grant  issued  in  the  forms  prescribed 
bylaw;  and  it  is  incumbent  on  him  who  con- 
troverts it,  to  support  his  objections.  The  whole 
burthen  of  proof  lies  on  him.  But  if  his  objec- 
tions depend  on  facts,  those  facts  must  be  sub- 
mitted to  a  jury.  If  opposing  testimony  be  pro- 
duced, that  testimony  also  must  be  laid  before 
the  jury:  and  the  court  may  declare  the  law 
upon  the  fact,  but  cannot  declare  it  on  the  testi- 
mony.    Patterson  v.  Jenks  et  al,  2  Peters,  217. 

19.  The  presumption  of  payment,  which  arises 
from  lapse  of  lime,  may  be  rebutted  by  any  facts 
which  destroy  the  reason  of  the  rule.  The  pre- 
sumption does  not  arise  during  a  war,  in  which 
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the  croilitor  was  an  alien  enemy.  Dunlop  v.  Ball, 
2  Cranoh,  ISO;    1  Coml.  Rep.  383. 

'20.  The  lapse  of  twenty  years,  raises  a  pre- 
sumption of  payment  in  the  case  of  a  bond  ;  but 
if,  (.luring  that  time,  any  legal  impediments  to 
the  exercise  of  the  plaiiitilFs  right  of  action  have 
existed,  the  ]ierio(l  of  twenty  years,  exclusive 
of  the  plaintilf's  disability,  must  have  elapsed, 
in  order  to  raise  the  presumption  ;  althougii  the 
length  of  time  which  has  elapsed  between  the 
day  when  a  bond  became  payable,  ami  that  on 
which  the  suit  in  equity  was  brought  to  enforce 
the  payment  against  the  mortgaged  premises,  is 
sufficient  to  raise  a  presumption  of  payment. 
Yet  that  presumption  may  be  met  by  circum- 
stances which  account  for  the  delay  in  bringing 
the  suit.  Higginson  v.  Mein,  4  Cranch,  415;  2 
Cond.  Rep.  155. 

21.  Twenty  years'  possession  of  an  easement 
or  use  of  a  water-course  is  a  conclusive  pre- 
sumption of  right,  if  unexplained.  Tyler  v.  Wil- 
kinson, 4  Mason's  C.  C.  R.  397. 


PRESUMPTIVE  EVIDENCE. 

1.  Presumptions  of  a  grant,  arising  from  the 
lapse  of  time,  are  applied  to  corporeal,  as  well  as 
incorporeal  hereditaments.  Ricard  v.  Williams, 
7  Wheat.  59;  5  Cond.  Rep.  237. 

2.  These  may  be  encountered  and  rebutted 
by  contrary  presumptions,  and  can  never  arise 
where  all  the  circumstances  are  jjerfectly  con- 
sistent with  the  nonexistence  of  a  grant.    Ibid. 

3.  A  fortiori,  they  cannot  arise  where  the  claim 
is  of  such  a  nature  as  is  at  variance  with  the 
supposition  of  a  grant.     Ibid. 

4.  In  general,  the  presumption  of  a  grant  is 
limited  to  periods  analogous  to  those  of  the  sta- 
tute of  limitations,  in  cases  where  the  statute 
does  not  apply.     Ibid. 

5.  Where  the  statute  applies,  the  presumption 
is  not  generally  resorted  to:  but  if  the  circum- 
stances of  the  case  are  very  cogent,  and  require 
it,  a  grant  may  be  presumed  within  a  period 
short  of  the  statute.     Ibid. 

6.  Whenever  evidence  is  offered  to  the  jury, 
which  is  in  its  nature  prima  facie  proof,  or  pre- 
sumptive proof,  its  character,  as  such,  ought  not 
to  be  disregarded  :  and  no  court  has  a  right  to 
direct  the  jury  to  disregard  it,  or  to  view  it  un- 
der a  different  aspect  from  that  in  which  it  is 
actually  presented  to  them.  Whatever  just  in- 
fluence it  may  derive  from  that  character,  the 
jury  have  a  right  to  give  it;  and  in  regard  to  the 
order  in  which  they  shall  consider  the  evidence 
in  a  cause,  and  the  manner  in  which  they  shall 
weigh  it,  the  law  has  submitted  it  to  them  to 
decide  for  themselves;  and  any  interference 
with  this  right  would  be  an  invasion  of  their 
privilege  to  respond  to  matters  of  fact.  Crane 
V.  Morris,  6  Peters,  598. 

7.  The  rules  of  evidence  as  to  presumptions 
in  the  case  of  private  individuals,  are  applicable 
to  the  acts  of  corporate  bodies.  Bank  of  the 
United  States  v.  Dandridge,  12  Wheat.  64,  69  ;  6 
Cond   Rep.  440. 


8.  But  possession  alone,  unexplained  by  col- 
lateral circumstances,  evidences  no  more  than 
the  mere  fact  of  present  occupation  bj'  right : 
the  law  will  not  presume  a  wrong,  and  a  meie 
possession  is  just  as  consistent  with  a  present 
interest  under  a  lease  for  years  or  for  life,  as  in 
fee.  It  must  depend  on  the  collateral  circum- 
stances what  is  the  (juality  and  extent  of  the 
interest  claimed  by  the  party,  and  to  that  extent 
only  will  the  presumption  of  law  go  in  his  favour. 
The  declarations  of  the  party,  while  in  posses- 
sion, equally  with  his  acts,  must  be  good  evi- 
dence for  this  purpose,  if  he  claims  only  an 
estate  for  life,  and  that  is  consistent  with  his 
possession,  the  law  will  not,  upon  the  mere  fact 
of  his  possession,  adjudge  him  to  be  in  under  a 
higher  right  or  a  larger  estate.  Ricard  v.  JVil- 
liams  and  others,  7  Wheat.  69  ;  5  Cond.  Rep.  237. 

9.  Presumptions  from  evidence,  of  the  exist- 
ence of  particular  facts,  are  in  many  cases,  if 
not  in  all,  mixed  questions  of  law  and  fact.  If 
the  evidence  be  irrelevant  to  the  fact  insisted 
upon,  or  be  such  as  cannot  fairly  warrant  a  jury  in 
presuming  it,  the  court  is  so  far  from  being  bound 
to  instruct  them  that  they  are  at  liberty  to  pre- 
sume it,  that  they  would  err  in  giving  such  an 
instruction.  Bank  of  the  United  States  v.  Corco- 
ran, 2  Peters,  133. 

10.  Undoubtedly,  the  presumption  is  in  favour 
of  the  validity  of  every  grant  issued  in  the  forms 
prescribed  by  law;  and  it  is  incumbent  on  him 
who  controverts  it,  to  support  his  objections. 
The  whole  burthen  of  proof  lies  on  him.  But 
if  his  objections  depend  on  facts,  those  facts 
must  be  submitted  to  a  jury.  If  opposing  testi- 
mony be  produced,  that  testimony,  also,  must 
be  laid  before  the  jury;  and  the  court  may  de- 
clare the  law  upon  the  fact,  but  cannot  declare 
it  on  the  testimony.  Patterson^s  Lessee  v.  Jenks, 
2  Peters,  227. 

11.  The  ordinary  presumption  is,  that  all  the 
partners  have  access  to  the  partnership  books, 
and  know  the  entries  therein;  but  this  is  a  mere 
presumption  from  the  ordinary  course  of  busi- 
ness, and  may  be  repelled  by  any  circumstances 
which  lead  to  a  contrary  presumption.  Bank 
of  the  United  States  v.  Binncy.  5  Mason's  C.  C.  R. 
176. 

See  Evidence. 


PRINCIPALS  AND  ACCESSARY. 

1.  All  persons  present  at  the  commission  of 
a  crime,  consenting  thereto,  aiding  or  abetting 
therein,  or  in  doing  any  act,  which  is  a  consti- 
tuent of  the  offence,  are  principals.  The  United 
States  V.  Wilson  If  Porter,  Baldwin's  C.  C.  R.  102. 

2.  An  accessary  cannot  be  convicted  on  an 
indictment  against  him  as  principal :  the  offences 
are  distinct,  though  the  punishment  may  be  the 
same ;  and  so  they  are  considered  in  the  act  of 
congress  of  3d  March,  1825.  3  Story's  Laws  of 
the  United  States,  1992.     Ibid. 

3.  If  a  person  does  no  more  than  procure, 
advise,  or  assist,  he  is  only  an  accessary  to  the 
crime,  not  being  present.     Ibid. 

4.  To  make  a  man  a  principal  in  a  murder,  il 
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is  not  necessary  thai  he  should  inflict  the  mortal 
wound.  It  is  suflicient  if  he  be  present,  aiding 
and  abetting  the  act.  Nor  is  it  necessary  that 
there  should  be  a  particular  malice  against  the 
deceased.  It  is  sufficient  if  there  be  deliberate 
malignity  and  depravity  in  the  conduct  of  the 
party.  Uniled  States  v.  Ross,  1  Gallis.  C.  C.  R. 
524. 

5.  If  a  number  of  persons  conspire  together  to 
do  an  unlawful  act,  and  death  happen  in  the 
prosecution  of  the  design,  it  is  murder  in  all. 
If  the  unlawful  act  was  a  trespass,  the  murder, 
to  affect  all,  must  be  done  in  the  prosecution  of 
the  design.  If  the  unlawful  act  be  a  felony,  it 
will  be  murder  in  all,  although  the  death  hap- 
pen collaterally,  or  beside  the  principal  design. 
Ibid. 

6.  If  several  persons  conspire  to  seize,  with 
force  and  violence,  a  vessel,  and  run  away  with 
her,  and  if  necessary,  to  kill  any  person  who 
shall  oppose  them  in  the  prosecution  of  the  de- 
sign, and  death  ensue  in  the  prosecution  of  the 
design,  it  is  murder  in  all  who  are  present,  aid- 
ing and  abetting  in  executing  the  design.     Ibid. 

7.  Under  an  indictment  on  the  slave-trade  act 
of  20th  April,  1818,  it  is  not  necessary  that  there 
should  be  any  principal  ofTender  to  whom  the 
defendant  might  be  aiding  and  abetting.  These 
terms  in  the  statute  do  not  refer  to  the  relation 
of  principal  and  accessary  in  cases  of  felony ; 
both  the  actor  and  he  who  aids  and  abets  the 
act  are  considered  as  principals.  The  United 
States  V.  Gooding,  12  Wheat.  460  :  6  Cond.  Rep. 
572. 

8.  An  accessary  cannot  be  guilty  of  a  greater 
offence  than  his  principal.  The  maxim  is,  ac- 
cessorius  sequitur  naturam  sui  principalis;  the 
accessary  follows  the  principal.  Hence  results 
the  necessity  of  establishing  the  guilt  of  the 
principal,  before  the  accessary  can  be  tried;  for 
the  degree  of  guilt  which  is  incurred  by  coun- 
selling or  commanding  the  commission  of  a 
crime,  depends  upon  the  actual  commission  of 
that  crime.  No  man  is  an  accessary  to  murder, 
unless  the  fact  has  been  committed.  2  Burros 
Trial,  440. 

9.  The  fact  can  only  be  established  in  a  pro- 
secution against  the  person  by  whom  the  crime 
has  been  perpetrated.  The  law  supposes  a  per- 
son more  capable  of  defending  his  own  conduct, 
than  any  other  person,  and  will  not  tolerate  that 
the  guilt  of  A  shall  be  established  in  a  prosecu- 
tion against  B.     Ibid. 

10.  The  whole  reason  of  the  law  relative  to 
principal  and  accessary,  so  far  as  respects  the 
order  of  trial,  seems  to  apply  in  full  force  to  a 
case  of  treason  committed  by  one  body  of  men, 
in  conspiracy  with  others  who  are  absent.  Ibid. 
441. 

11.  The  crimes  of  piracy  mentioned  in  the 
8th  section  of  the  act  of  30th  April,  1790,  for  the 
punishment  of  certain  crimes,  are  such  as  are 
committed  by  citizens  of  the  United  States,  on 
boanjl  of  vessels  of  the  United  States;  and  there- 
fore the  10th  and  11th  sections,  as  to  accessaries, 
refer  to  the  acts  of  piracy  mentioned  in  the  8th 
section.  The  United  States  v.  Howard  &■  Beebe, 
3  Wash.  C.  C.  E.  340. 


12.  A.  confederacy  by  citizens  on  land,  or  on 
board  of  an  American  vessel,  with  sea  robbers 
or  pirates  by  the  law  of  nations,  or  the  yielding 
up  of  a  vessel  by  a  citizen  to  such  pirates,  is 
within  the  provisions  of  the  8th  section  of  the 
act  of  congress.  Proof  of  criminal  intention  in 
the  person  charged,  is  required  to  establish  the 
crime  of  confederacy.     Ibid. 

13.  The  language  of  the  12th  section  of  the 
law  implies  compact  and  association  with  pi- 
rates, as  well  in  relation  to  the  past,  as  to  the 
future.  Any  intercourse  which  is  calculated  to 
promote  their  views,  is  within  the  provisions  of 
the  law.     Ibid. 

14.  If  many  go  to  do  an  unlawful  act,  and  one 
do  it,  all  are  principals.  But  if  they  go  to  do  a 
lawful  act,  as  to  visit  a  vessel  to  ascertain  her 
character,  and  all  but  one  commit  a  felony, 
though  in  his  presence,  without  his  participa- 
tion, their  crime  is  not  imputable  to  him.  United 
States  V.  Jones,  3  Wash.  C.  C.  R.  209. 


PRINCIPAL  AND  AGENT. 

1.  General  Principles.     Vol.  I.  page  112. 

2.  What  acts  of  an  Agent  bind  the  Prin- 
cipal.    Vol.  I.  page  116. 

3.  Responsibility  of  Agents  to  Principals. 
Vol.  I.  page  118. 

4.  Agents,  Witnesses  for  and  against  Prin- 
cipals.    Vol.  I.  Page  122. 


PRINCIPAL  AND  SURETY. 

1.  Where  a  bond  was  given  by  the  agent  of 
an  unincorporated  joint  stock  company,  to  the 
directors  for  the  time  being,  for  the  faithful  per- 
formance of  his  duty,  &c.,  the  directors  were 
appointed  annually,  and  changed  before  a  breach 
of  the  condition  of  the  bond,  the  agent  and  his 
sureties  are  liable  in  an  action  brought  by  the 
obligees,  after  they  had  ceased  to  be  directors. 
Anderson  v.  Longden,  1  Wheat.  85;  3  Cond. 
Rep.  496. 

2.  The  contract  of  a  surety  is  to  be  construed 
strictly,  both  in  law  and  equity  ;  and  his  liability 
is  not  to  be  extended  by  implication  beyond  the 
terms  of  his  contract.  3Iiller  v.  Stewart  et  al., 
9  Wheat.  680;  5  Cond.  Rep.  727. 

3.  To  the  extent,  and  in  the  manner,  and  under 
the  circumstances  pointed  out  in  his  obligation, 
he  is  bound,  and  no  further.  It  is  not  sufficient 
that  he  may  sustain  no  injury  by  a  change  in  the 
contract,  or  that  it  may  even  be  for  his  benefit. 
He  has  a  right  to  stand  upon  the  very  terms  of 
his  contract;  and  if  he  does  not  assent  to  any 
variation  of  it,  and  a  variation  is  made,  it  is  fatal. 
Ibid. 

4.  Where  a  bond  was  given,  conditioned  for 
the  faithful  performance  of  the  duties  of  the 
office  of  deputy  collector  of  direct  taxes,  under 
an  appointment  for  eight  townships,  designated 
by  name,  and  the  instrument  of  appointment 
specially  referred  to,  was  afterwards  altered  by 
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the  collector  and  his  deputy,  but  without  the  I  ing  placed  in  his  hands  after  his  delinquency, 
consent  of  the  surety,  so  as  to  embrace  another    tloes  not  dischar<ie  the  surety.     Ibid. 


township  :  Held,  that  the  surely  was  not  respon 
sible  for  money  subsequently  collected  by  his 
principal,  and  which  he  failed  to  pay  over. 
Ibid. 

5.  Under  a  bond  given  on  the  4th  December, 
1813,  for  the  faithful  discharge  of  tha duties  of 
his  office,  by  a  collector  of  direct  taxes  and  in- 
ternal duties,  who  had  been  appointed  under  the 
act  of  July  22tl.  1813,  ch.  5-14.  by  the  president, 
on  the  nth  of  November,  1813,  Co  hold  his  olFice 
until  the  entl  of  the  next  session  of  the  senate, 
and  no  longer,  and  was  reappointed  to  the  same 
office,  January  24.  1814,  by  the  president,  by 
and  with  the  advice  and  consent  of  the  senate, 
to  hold  his  office  during  the  pleasure  of  the  pre- 
sident for  the  time  being,  the  liability  of  tlie 
sureties  is  restricted  to  the  duties  and  obliga- 
tions, created  and  imposed  by  the  collection  acts 
passed  antecedent  to  the  date  of  the  bond.  Uni- 
ted States  V.  Kirkjiatrick  et  a/.,  9  Wheat.  720;  5 
Cond.  Rep.  733. 

6.  The  new  appointment  made  by  the  presi- 
dent, by  and  witii  the  advice  and  consent  of  the 
senate,  and  the  acceptance  of  the  commission 
under  it  by  the  collector,  was  a  virtual  supersed- 
ing and  surrender  of  the  first  commission;  and 
the  liability  of  the  sureties  cannot  be  extended 
beyond  the  period  of  the  first  commission.  Ihid. 

7.  In  general,  laches  are  not  imputable  to  the 
government :  and  this  maxim  is  founded,  not  in 
the  notion  of  extraordinary  prerogative,  but  upon 
a  great  public  policy.  The  government  can 
transact  its  business  only  through  its  agents; 
and  its  fiscal  operations  are  so  various,  and  its 
agencies  so  numerous  and  scattered,  that  the 
utmost  vigilance  would  not  save  the  public  from 
the  most  serious  losses,  if  the  doctrine  of  laches 
can  be  applied  to  its  transactions.     Ihid. 

8.  Mere  laches,  unaccompanied  with  fraud, 
forms  no  discharge  of  securityship  between  in- 
dividuals.    Ibid. 

9.  The  laws  which  require  of  officers  under 
the  government,  that  settlements  of  their  ac- 
counts should  be  made  at  short  and  stated  pe- 
riods, contain  provisions  created  by  the  govern- 
ment for  its  own  security  and  protection,  and  to 
regulate  the  conduct  of  its  own  officers.  They 
are  merely  directory  to  such  officers,  and  consti- 
tute no  part  of  the  contract  with  the  surety. 
Ibid. 

10.  The  omission  of  the  proper  officer  to  recall 
a  delinquent  paymaster,  in  pursuance  of  the 
fourth  section  of  the  act  of  congress  of  April  24lh, 
1816,  ch.  69,  does  not  discharge  the  security. 
United  States  v.  Van  Zandt,  11  Wheat.  184;  6 
Cond.  Rep.  264. 

11.  The  provisions  requiring  the  delinquent 
paymaster  to  be  recalled,  and  a  new  appoint- 
ment to  be  made  in  his  place,  are  merely  di- 
rectory, and  intended  for  the  security  of  the 
government;  but  form  no  part  of  the  contract 
with  the  surety.     Ibid. 

12.  As  the  statute  does  not  remove  from 
office  the  delinquent  paymaster,  ipso  facto,  but 
only  makes  it  the  duty  of  the  proper  officer  to 
remove  him,  the  circumstance  of  new  funds  be- 


13.  The  act  of  May  15th,  1820.  ch.  625,  for  the 
better  organization  of  the  treasury  department, 
which  requires  new  securities  to  be  given  by 
certain  public  oiiicers,  on  or  before  the  30th  of 
September.  1820.  docs  not  expressly,  or  by  im- 
|i!ication,  disc-hargc  the  former  sureties  from  the 
liability  for  defalcation  occurring  subsequently 
to  the  30th  of  September,  the  law  not  operating 
to  deprive  the  party  of  his  office,  on  failure  or 
neglect  to  give  the  bond  required.  Unittd  Stales 
Nichol/s,  12  Wheat.  505;  6  Conti.  Rep.  612. 

14.  The  sureties  are  not  responsible  for  moneys 
placed  by  the  government  in  the  hands  of  the 
principal,  after  the  legal  termination  of  his  office  ; 
but  they  are  responsible  for  such  as  may  have 
come  into  his  hands  while  he  continued  in 
office,  and  which  he  subsequently  failed  to  ac- 
count for  and  pay  over.     Ibid. 

15.  A  mere  proposition  to  give  time,  and  sus- 
pend the  right  to  sue,  upon  certain  conditions 
and  contingencies  which  are  not  proved  to  have 
been  complied  with,  or  to  have  happened ;  will 
not  discharge  the  sureties.     Ibid. 

16.  The  claims  of  the  United  States,  upon  an 
official  bond,  and  upon  all  the  parties  to  it,  is 
not  released  by  the  laches  of  the  officer  to  whom 
the  assertion  of  this  claim  is  entrusted.  Such 
laches  have  no  efTect  whatsoever  on  the  rights 
of  the  United  States,  as  well  against  the  sure- 
tics  as  the  principal  in  the  bond.  Dox  v.  Tke 
Postmaster-General.  1  Peters,  325. 

17.  The  discharge  by  the  secretary  of  the 
treasury,  of  the  principal  in  a  bond  to  the  United 
States,  who  is  imprisoned  under  a  ca.  sa.  issued 
against  him,  and  who  has  assigned  all  his  pro- 
perty for  the  use  of  the  United  States,  does  not 
impair  or  afTect  the  rights  of  the  United  States  to 
proceed  against  sureties  for  the  amount  due 
upon  the  judgment,  and  unpaid.  United  States 
V.  Stanshury  et  a/.,  5  Peters,  575. 

18.  By  a  special  act  of  congress,  the  principal 
debtor  was  discharged  from  imprisonment,  and 
the  expression  is  omitted  in  this  act,  which  is 
used  in  the  general  act,  passed  June  6th,  1798, 
"  providing  for  the  relief  of  persons  imprisoned 
for  debts  due  the  United  States."  that  "  the  judg- 
ment shall  remain  good  and  sufficient  at  law." 
In  the  special  act  it  was  declared  that  any  estate 
which  the  debtor  "may  subsequentl}-  acquire, 
shall  be  liable  to  be  taken  in  the  same  manner 
as  if  he  had  not  been  imprisoned  and  discharged." 
The  special  act  did  not  release  the  judgment; 
and  did  not  affect  the  rights  of  the  United  States 
against  the  surety.  Hunter  v.  The  United  Statesj 
5  Peters,  173. 

19.  The  act  of  government  in  releasing  both 
the  principal  and  surety  from  imprisonment 
was  designed  for  the  benefit  of  unfortunate 
debtors,  and  no  unnecessary  obstructions  should 
be  opposed  to  the  exercise  of  so  humane  a 
policy.  If  the  discharge  of  the  principal,  under 
such  circumstances,  should  be  a  release  of  the 
debt  against  the  surety,  the  consequence  would 
be  that  the  principal  must  remain  in  jail  until 
the  process  of  the  law  were  exhausted  against  the 
surety.     This  would  operate  against  the  liberty 
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of  the  citizen,  and  should  be  waived,  unless  re- 
quired to  secure  the  public  interest.     Ibid. 

20.  The  plaintiffs  in  error  are  sureties  in  an 
official  bond  ;  and  it  is  perfectly  clear,  as  to  them, 
a  judgment  cannot  be  rendered  beyond  the 
penalty,  to  be  discharged  on  payment  of  what 
is  due ;  which  of  course  can  only  be  where  it  is 
less  than  the  penalty.  The  statute  expressly 
requires  that  the  surveyors  of  the  public  lands 
shall  give  bond  for  the  faithful  disbursement  of 
public  money,  and  in  this  bond  the  words  which 
relate  to  disbursement  are  omitted,  and  the  only 
words  inserted  are,  '•  that  he  shall  faithfully  dis- 
charge the  duties  of  his  office."  The  court  feel 
no  difficulty  in  maintaining,  that  where  the  con- 
ditions are  cumulative,  the  omission  of  one 
condition  cannot  invalidate  the  bond  so  far  as 
the  other  operates  to  bind  the  part)-.  Farrar  ^ 
Brown  v.  Jlie  Unilcd  Stales,  5  Peters.  373. 

21.  Rector  was  commissioned  surveyor  of  the 
public  lands  on  the  13th  June,  1823,  and  the 
bond  bears  date  the  17th  August,  1823.  Between 
the  3d  of  March  and  the  4th  of  June,  in  the 
same  year,  there  had  been  paid  to  Rector  from 
the  treasury,  the  sum  of  money  found  by  the 
jury,  and  thus  it  was  paid  to  him  before  the  date 
of  his  commission,  and  before  the  date  of  the 
bond.  By  the  court : — For  any  sum  paid  to  Rec- 
tor, prior  to  the  e.vecution  of  the  bond,  there  is 
but  one  ground  on  which  the  sureties  could  be 
held  answerable  to  the  United  States,  and  that 
is  on  the  assumption  that  he  still  held  the  money 
in  bank  or  otherwise.  If  still  in  his  hand,  he 
wa.s,  up  to  that  time,  bailee  to  the  government; 
but,  on  the  contrary  hypothesis,  he  had  become 
a  debtor  or  defaulter  to  the  government,  and  his 
offence  was  already  consummated.  If  intended 
to  cover  past  dereliction,  the  bond  should  have 
been  made  retrospective  in  its  language.  The 
sureties  have  not  undertaken  against  his  past 
misconduct.  They  ought,  therefore,  to  have 
been  let  in  to  proof  of  the  actual  state  of  facts  so 
vitally  important  to  their  defence  ;  and  whether 
paid  away  in  violation  of  the  trust  reposed  in 
him  •  if  paid  away,  he  no  longer  stood  in  the  re- 
lation of  bailee.     Ihid. 

22.  Such  a  case  was  not  one  to  which  the  act 
applies  which  requires  the  submission  of  ac- 
counts to  the  treasury  before  discounts  can  be 
given  in  evidence  ;  since  this  defence  goes  not 
to  discharge  a  liability  incurred,  but  to  negative 
its  ever  existing.     Ibid. 

23.  The  sureties  in  the  bond  of  a  contractor, 
given  to  secure  the  performance  of  a  contract 
for  the  supply  of  rations  for  the  troops  of  the 
United  States,  are  not  responsible  for  any  ba- 
lance in  the  hands  of  the  contractor,  at  the  e.xpi- 
ration  of  the  contract,  for  advances  made  to  him, 
not  on  account  of  that  particular  contract  ex- 
clusively, but  on  account  of  that  and  other  con- 
tracts, as  a  common  fund  for  supplies,  where  ac- 
counts of  the  supplies,  the  expenditures  and  the 
funds,  had  all  been  throughout  blended  indis- 
criminately by  both  parties,  and  no  separate  por- 
tion had  been  designated,  or  set  apart  for  the 
contract  of  1818.  United  States  w.Oit's  Adm'r, 
8  Peters,  399. 

24.  To   say   that    the   sureties   in   the   bond 
40* 


should  be  liable  for  the  whole  balance  would  be 
to  say,  that  they  should  be  liable  for  advances 
made  under  any  other  contracts;  and  if  not 
liable  for  the  whole,  the  very  case  supposed  in 
the  instruction  precludes  the  possibility  of  any 
legal  separation  of  the  items  of  the  balance. 
Each  and  all  of  them  are  blended,  per  my  et  per 
tout,  as  a  common  fund.  The  case,  indeed,  in 
the  principles  which  must  govern  it.  ranges  it- 
self under  that  large  class  of  cases,  where  a 
party,  bound  for  the  fidelity  of  a  cleik  or  other 
agent  of  A,  as  keeper  of  his  money  or  accounts, 
is  held  not  liable  for  acts  done  as  the  keeper  of 
the  money  or  accounts  of  A  and  B.  And  in  the 
present  suit  there  is  no  difference  in  point  of  law 
between  the  liability  of  the  principal  and  that 
of  the  sureties  upon  the  bond.  It  is  the  same 
contract,  as  to  both;  and  binds  both  or  neither. 
The  United  States  are  not,  however,  without 
remedy;  for  there  can  be  no  doubt,  that  an  ac- 
tion in  another  form  would  lie  against  the  con- 
tractor for  the  balance,  however  received,  which 
remained  unexpended  in  his  hands  after  the 
termination  of  the  service  for  which  the  ad- 
vances were  made.     Ibid. 

25.  M.  G.  gave  a  bond  to  the  Bank  of  the 
United  States,  with  sureties,  conditioned  for  the 
faithful  performance  of  the  duties  of  the  office 
of  cashier  of  one  of  the  offices  of  discount  and 

'deposit,  during  the  term  he  should  hold  that 
office.  The  president  and  directors,  having  dis- 
covered that  he  had  been  guilty  of  a  gross  breach 
of  trust,  passed  a  resolution  at  Philadelphia,  on 
the  27lh  of  October,  1820,  that  "M.  G.  cashier, 
be,  and  he  is  hereby  suspended  from  office  till 
the  further  pleasure  of  the  board  be  known," 
and  another  resolution;  "that  the  president  of 
the  office  at  Middletown  be  authorized  and  re- 
quested to  receive  into  his  care  from  M.  G.  the 
cashier,  the  cash,  &c.,  and  to  take  such  measures 
for  having  the  duties  of  cashier  discharged  as  he 
may  deem  expedient."  These  resolutions  were 
immediately  transmitted  by  mail  to  the  presi- 
dent of  the  office  at  Middletown,  who  received 
them  on  the  morning  of  Sunday,  the  29th  of  the 
same  month,  but  did  not  communicate  them  to 
the  cashier,  nor  carry  them  into  effect,  until  the 
afternoon  of  the  30th.  Held,  that  the  sureties 
continued  liable  for  his  default  until  that  time. 
M-GiU  ct  al.  V.  The  Bank  of  the  U.  States,  12 
Wheat.  511 ;  6  Cond.  Rep.  617. 

26.  On  such  a  bond  the  recovery  against  the 
sureties  is  limited  to  the  penalty.     Ibid. 

27.  An  agreement  between  the  creditor  and 
principal  debtor  for  delay,  or  otherwise  changing 
the  nature  of  the  contract  to  the  prejudice  of  the 
surety,  in  order  to  discharge  the  latler,  must  be 
an  agreement  having  a  sufficient  consideration 
and  binding  in  law  upon  the  parties.  3PLemore 
v.  Powell  ct  al,  12  Wheat.  554;  6  Cond.  Rep. 
636. 

28.  A  surety  in  a  bond  is  not  discharged  by  a 
mere  delay  to  demand  payment  after  it  became 
due,  unaccompanied  by  fraud,  or  an  e.xpress 
agreement  with  the  principal  to  allow  the  delay. 
Hunt  V.  The  United  States,  1  Gallis.  C.  C.  R.  32. 

29.  A  surety  cannot  recover  in  an  action 
against  his  principal,  without  showing  that  he 
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had  paid  the  amount  for  which  he  became  re- 
ppousible,  before  an  action  bioii2;ht.  Pigoti  v. 
French,  1  Wa:>h.  C.  C.  R.  278. 

30.  If  a  creditor  will  undertake  to  c;ivo  a  new 
credit  to  his  debtor,  and  thereby  material!)-  to 
chan<;e  the  situation  of  a  surety,  and  a  fortiori 
of  a  guarantor,  the  latter  is  absolved  from  all 
responsibility,  unless  he  has  notice  of  and  be- 
comes party  to  the  new  transactions.  Cremcr  v. 
Higgiiison  ct  al.,  1  JNIason's  C.  C.  R.  323. 

31.  Sureties  are  exonerated  from  their  respon- 
sibilities, by  an  agreement,  without  their  consent, 
between  the  cretlilor  and  principal,  which  varies 
essentially  the  terms  of  the  contract.  United 
Stales  V.  TUlotson  ct  al,  Paine's  C.  C.  R.  305. 

32.  Such  an  agreement  substituting  tapia  for 
brick,  and  altering  the  mode  of  estimation  and 
price  of  labour  in  the  con.struction  of  a  fort,  was 
held  to  discharge  the  sureties.     Ibid. 

33.  It  is  immaterial  whether  such  alterations 
be  for  the  benefit  or  prejudice  of  the  principal. 
Ibid. 

34.  One  made  a  contract  with  the  war  depart- 
ment to  buikl  a  fort ;  it  was  agreed  that  advances 
shcukl  be  made,  in  part  payment  of  the  work, 
for  materials  delivered  at  the  fort,  to  be  pro- 
nounced by  the  engineer  of  proper  quality,  and 
at  the  end  of  each  month,  for  the  work  per- 
formed. Large  advances  having  been  made, 
the  contract  was  assigned,  and  the  assignee  gave 
a  bond,  with  sureties,  to  account  for  "advances 
under  ant!  by  virtue  of  the  contract."  The  sure- 
ties were  held  entitled  to  the  benefit  of  all  the 
limitations  provided  in  the  contract;  and  not 
answerable  for  advances  made,  where  such  limi- 
tations were  dispensed  with,  whether  the  ad- 
vances were  made  before  or  after  making  of  the 
bond,  the  sureties  not  appearing  to  have  known 
how  such  advances  had  been  made.     Ibid. 

35.  The  bond  provided  that  the  principal 
should  account  "for  all  such  further  advances  as 
might  thereafter  be  made  to  facilitate  the  exe- 
cution of  the  contract."  This  was  held  to  mean 
such  advances  only  as  were  provided  for  by  the 
contract,  and  with  the  same  limitations  and  re- 
strictions.    Ibid. 

36.  Where  the  contracting  parties  modify  the 
contract  so  that  the  rights  of  the  obligor,  in  some 
particulars,  are  materially  varied,  it  becomes  a 
new  contract  as  it  regards  the  sureties,  to  which 
their  undertaking  does  not  extend.     Ibid. 

37.  It  seems,  that  where  a  party  who  has  con- 
tracted with  the  war  department  to  construct  a 
fort,  dies  before  the  completion  of  his  contract, 
and  the  department  refuses  to  suffer  his  adminis- 
trator to  proceed  to  complete  the  work,  the  sure- 
ties are  discharged.     Ibid. 

38.  A  discharge  of  a  debtor  to  the  United 
States  from  imprisonment,  by  the  secretary  of 
the  treasury,  under  the  act  of  June  6th,  1798, 
eh.  66,  does  not  discharge  his  co-obligors,  and 
sureties  in  the  bond,  from  their  liability.  United 
States  v.  Sturgcs  ct  al.  Paine's  C.  C.  R.  525. 

39.  Wheremoney  is  advanced  to  a  partnership 
under  a  guaranty,  and  the  partnership  is  di.«- 
solved,  and  the  debt  then  carried,  at  the  request 
of  the  debtors,  to  their  separate  accounts,  accord- 
ing to  their  proportion  of  interest  in  the  partner- 


ship, and  the  creditor  gives  the  partners,  sepa- 
rately, a  credit  for  such  proportion,  and  discharges 
the  partnership  account,  by  carrying  it  to  such 
separate  account,  and  no  notice  is  given  thereof 
to  the  guarantor,  the  latter  is  discharged  from  al) 
responsibility.  Crcmer  v.  Iligginson  ct  al.,  1 
Mason's  C.  C.  R.  323. 

40.  Where,  after  the  breach  of  the  condition 
of  a  bond  civen  by  a  collector  of  the  revenue, 
the  oihcers  of  the  government  take  new  bonds 
for  the  principal,  without  the  knowledge  or  con- 
sent of  the  surety,  enlarging  the  period  of  pay- 
ment, the  surety  in  the  first  bond  is  thereby  dis 
charged.  United  Stales  v.  Administrators  of  Hil 
/ega.st3  Wash.C.  C.  R.  70. 

41.  If  a  creditor,  without  the  knowledge  and 
consent  of  the  surety,  expressly  or  tacitly  yielde(l, 
give  time  to  the  principal,  by  eidarging  the  credit 
beyond  the  period  mentioned  in  the  contract,  the 
surety  is  discharged,  both  at  law  and  in  equity. 
Ibid. 

42.  This  rule  is  applicable,  as  well  to  bonds 
with  collateral  conditions,  as  to  bonds  for  the 
payment  of  money,  and  whether  the  arrange- 
ment tends  to  the  benefit  of  the  surety  or  not; 
for  the  reason  of  the  rule  is,  that  the  contract, 
the  performance  of  which  is  guarantied  by  the 
surety,  has  been  changed  without  his  consent. 
Ibid. 

43.  A  surety  in  a  custom-house  bond,  who 
paid  it,  has  the  same  priority  as  the  United  States, 
against  the  estate  of  his  principal  in  the  hands 
of  his  assignee.  United  States  v.  Hunter,  5 
Mason's  C.  C.  R.  62. 

44.  If  such  surety  becomes  insolvent,  and  the 
same  person  is  assignee  of  both  estates,  the 
funds  of  the  principal,  to  the  extent  of  the  debt 
due  to  such  surety  as  a  priority  creditor,  is,  by 
the  operation  of  law,  deemed  assets  of  the  surety ; 
and  if  the  latter  is  also  indebted  to  the  United 
States  for  other  debts,  the  United  States  may.  by 
bill  in  equity  against  the  assignee,  insure  its 
priority  out  of  such  assets.     Ibid. 

45.  The  act  of  1817,  ch.  197,  respecting  the 
bonds  of  persons  in  the  navy,  having  required 
that  every  person  then  in  the  service,  &c.,  shall, 
instead  of  the  bond  required  by  a  former  act, 
enter  into  a  new  bond,  with  sureties  conditioned 
for  the  faithful  performance  of  his  duties,  &c. ; 
the  sureties  on  the  old  bond  are  discharged  from 
all  responsibilities  for  moneys  received  by  any 
person,  &c.  after  he  has  given  the  new  bond ; 
the  latter  b^ing,  by  the  act,  a  substitute  for  the 
former.  U7v*ed  States  v.  Wardwell,  5  Mason's 
C.  C.  R.  82. 

46.  If  an  a«iministrator  be  at  the  same  time 
guardian  of  thf»  legatees,  or  distributees,  and  re- 
ceive foreign  ap=ets,  and  do  not  inventory  and 
account  for  them,  or  procure  any  settlement  of 
them  in  the  probaJe  court,  and  a  distribution  of 
them  according  to  law,  he  wdl  be  deemed  to 
receive  them  as  administrator,  and  not  to  retain 
them  as  guardian.  Some  act  or  admission,  show- 
ing a  retainer  as  guardian,  as  an  account  in  the 
probate  office  of  them  as  guardian  for  the  same, 
is  necessary,  to  exonerate  him  and  his  sureties 
as  administrator.  The  sureties  of  an  adminis- 
trator are  liable  in  the  same  manner  as  their 
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principal,  for  the  assets  so  received,  until  some 
act  by  the  guardian,  establishing  a  retainer  as 
guardian.  A  fortiori,  the  rule  is  so,  where  the 
administrator  has  never  admitted  the  receipt  of 
such  assets  as  guardian  or  administrator,  but 
fraudulently  concealed  the  fact  from  all  parties 
interested.  Pralt  v.  Norlham,  5  AJason's  C.  C. 
R.  95. 

47.  On  the  13th  of  December,  1796,  a  bond 
Avith  two  sureties  was  executed,  the  condition 
of  which  was  that  the  princijjal  obligor  should 
collect  debts  due  to  the  obligees,  and  account 
faithfully  for  his  transactions,  as  often  as  re- 
quired, and  at  least  on  the  1st  of  September  of 
every  year.  On  the  21st  of  October,  1799,  the 
collector  and  principal  obligor  rendered  an  ac- 
count, showing  a  considerable  balance  against 
him ;  and  on  the  15th  of  February,  1800,  the 
collector  executed  a  deed  of  trust  to  secure  this 
balance,  whereupon  the  time  of  payment  was 
extended  by  the  obligees.  This  deed  was  made 
at  the  instance  of  the  obligees,  and  the  obligees 
promised  to  surrender  the  bond,  provided  the 
deed  was  recorded  in  the  spring  of  1800.  The 
deed  was  delivered  to  the  obligees,  who  did  not 
record  it  until  September,  1800.  In  the  stated 
account,  the  collector  debited  the  obligees  with 
a  legapy  bequeathed  by  one  of  the  obligees  to 
the  son  of  the  collector,  the  collector  being  the 
guardian  of  his  son.  The  collector's  stated  ac- 
count afterwards  turned  out  to  be  false  and 
fraudulent,  he  having  received  more  money  than 
he  accounted  for ;  and  suit  was  brought  to  charge 
the  sureties.  The  property  conveyed  by  the 
deed  of  trust  v^-as  sold,  and  the  proceeds  fell 
short  of  the  amount  appearing  due  by  the  stated 
account,  to  secure  which  the  deed  was  made. 
Held,  1.  That  the  promise  to  surrender  the  bond, 
on  condition  of  executing  the  deed,  and  record- 
hig  it  in  the  spring,  was  still  binding  on  the  obli- 
gees, though  the  deed,  in  point  of  fact,  was  not 
recorded  until  the  fall ;  the  failure  to  record  it  in 
the  spring  being  the  fault  of  the  obligees,  who 
had  possession  of  it.  2.  That  the  sureties  were 
exonerated  from  all  responsibility  for  so  much 
money  as  appeared  to  have  been  collected,  and 
to  be  due  by  the  stated  accounts  at  the  date  of 
the  deed  :  the  deed  having  been  made  with  the 
assent  of  the  obligees,  and  indulgence  having 
been  extended  to  the  collector,  in  consideration 
of  the  deed.  3.  But  the  sureties  were  still  bound 
for  so  much  of  the  money  of  the  obligees  as  had 
been  collected  prior  to  the  execution  of  the  deed, 
and  not  accounted  for  by  the  collector  in  his 
stated  account,  inasmuch  as  the  failure  to  render 
a  true  account  was  a  breach  of  the  condition  of 
the  bond.  Query,  If  the  sureties  were  not  dis- 
charged from  responsibility  for  the  legacy,  as  the 
credit  was  admitted  by  the  obligees  knowingly. 
Hoplcirk  V.  M'-Conico  el  al.,  1  Brockenb.  C.  C.  R. 
220. 

48.  In  a  suit  brought  by  the  United  States 
i»gainst  the  representatives  of  a  surety  of  M.  & 
H..  contractors  to  furnish  rations  to  the  troops  of 
Virginia  and  Maryland  for  the  year  1802,  a  letter 
from  the  department  of  war,  not  authenticated 
in  the  form  prescribed  by  the  act  of  congress, 
claiming  advances  made  to  the  principals  up  to 


the  6th  of  January,  1803,  is  inadmissible  in  evi- 
dence;  and  no  admission  of  its  correctness,  ex- 
press or  implied,  by  the  principals,  can  bind  the 
surety.  Pendleton's  Ex'r  v.  The  United  States,  2 
Brockenb.  C.  C.  R.  76. 

49.  The  duty  of  the  government  to  secure  its 
debts,  necessarily  infers  the  means  of  securing 
them;  and  sureties  may  therefore  be  required 
to  the  bond  given  by  the  debtor.  The  United 
States  v.  Maurice  et  al.,  2  Brockenb.  C.  C.  R.  97. 

50.  Where  there  are  two  sureties  on  bills  of 
exchange  and  specialties,  and  one  of  them  has 
paid  more  than  his  propoi  tion,  and  his  represent- 
atives seek  contribution  out  of  the  estate  of  his 
co-surety,  the  surety  who  has  overpaid  will  be 
subrogated  to  the  rights  of  the  creditor.  Equity 
would  indeed  restrain  him  from  recovering  more 
than  his  proportion  ;  but  to  that  extent  his  claim 
upon  his  co-surety  is  precisely  as  valid  as  upon 
his  principal;  and  the  representatives  of  the 
surety  who  has  overpaid  are  entitled  to  rank  ac- 
cording to  the  dignity  of  the  claims  on  which 
such  excess  was  paid.  The  principle  of  substi- 
tution applies  equally  to  cases  arising  between 
co-sureties,  and  those  between  a  surety  and  his 
principal.  Lidderdale  v.  Robinson,  2  Brockenb. 
C.  C.  R.  159, 

51.  Where  money  is  paid  by  a  surety  for  his 
principal,  the  surety  is  subrogated  to  all  the 
rights  of  the  creditor,  whose  debt  he  has  dis- 
charged. Bnt,  query,  is  this  ever  done  in  favour 
of  a  person  not  bound  by  the  original  security, 
who  discharges  it  as  a  volunteer?  Bank  of  the 
United  States  v.  IVinston^s  ExWetal.,  2  Brockenb. 
C.  C.  R.  252. 

52.  The  act  of  congress  respecting  delinquent 
collectors  and  their  sureties,  created  a  lien  on 
the  land  of  the  parties  to  the  official  bond,  but 
the  lien  cannot  be  enforced  until  all  the  personal 
estate  is  exhausted  ;  and  on  a  joint  judg-ment 
obtained  against  all  the  parties  to  the  bond,  the 
personal  estate  of  all,  liable  to  the  execution, 
must  be  exhausted,  before  the  land  of  any  one 
of  them  can  be  reached  :  in  other  words,  the 
land  of  one  surety,  who  has  no  personal  estate, 
cannot  be  subjected  to  the  payment  of  any  part 
of  the  judgment,  while  there  is  personal  estate 
in  the  hands  of  another  surety,  who  has  paid  his 
aliquot  part  of  the  debt.  United  States  v.  Graves 
et  al.,  2  Brockenb.  C.  C.  R.  379. 

53.  A  bond  given  by  a  postmaster,  with  sure- 
ties, for  the  performance  of  his  official  duties, 
does  not  constitute  a  binding  contract,  until  ap- 
proved and  accepted  by  the  postmaster-general. 
Postmaster-General  v.  Norvell,  Gilpin's  D.  C.  R. 
121. 

54.  In  a  suit  by  the  United  States,  against  a 
surety  in  an  official  bond,  the  burden  of  proof 
lies  upon  them,  to  show  that  the  principal  failed 
to  discharge  the  duties  of  his  office.  United 
States  V.  Bell,  Gilpin's  D.  C.  R.  43. 

55.  The  settlement  and  closing  of  an  account 
of  a  public  officer  does  not  discharge  his  liability 
as  a  surety  for  another  officer,  though  the  default 
of  the  latter  was  previously  known.  The  United 
States  v.  Beattie,  Gilpin's  D.  C.  R.  98. 

56.  The  defendant,  Stinson,  being  warden  of 
the  state  prison  of  New  Hampshire,  appointed 
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James  as  his  agent  for  the  sale  of  granite  for  the 
said  prison,  with  power  to  sell  the  granite,  and 
collect  the  moneys  arising  from  the  sales.  Gass 
was  the  surety  of  James,  for  the  faithful  per- 
formance of  the  agency.  Held,  that  a  change 
in  the  relation  between  Stinson  and  Jame?,  from 
that  of  mere  agency  in  the  sale  of  granite  to 
third  persons,  to  that  of  a  conditional  purchase, 
or  sale  and  return,  would  amount  to  a  dif^ciiarge 
of  the  surety,  Gass,  pro  tanto  :  or  rather  that  the 
transaction  would  fall  without  the  condition  of 
the  bond.  Gasa  v.  Stinson,  2  Sumner's  C.  C.  R. 
453. 

57.  It  was  agreed  between  Stinson,  the  obligee 
in  the  bond,  and  Gass,  a  surety,  that  if  Gass 
should  he  dissatisfied  with  continuing  his  surety- 
ship in  the  premises,  "  he  should  have  a  right, 
on  ten  days'  notice  being  given  to  the  warden 
of  the  prison  in  writing,  to  discontinue  his  lia- 
cility  as  surety,  provided  the  accounts  of  the 
igerit  are  then  all  settled  up,  the  balance  paid, 
and  the  property  of  the  state  prison  delivered 
:ver  to  the  warden  or  his  agent."  Held,  that 
this  proviso  in  this  agreement  was  not  a  condi- 
tion precedent  to  the  right  of  Gass  to  liberate 
himself  from  future  suretyship ;  and  that  Gass, 
on  giving  ten  days'  notice,  was  entitled  to  be 
discharged  from  his  liability  for  the  future  con- 
duct of  James;  continuing,  however,  liable  for 
the  balance  then  due  to  Stinson,  and  for  the  de- 
livery over  of  the  property  then  in  his  hands. 
Ibid.' 

58.  Held,  that  Gass  was  discharged  from  all 
liability  on  account  of  the  transaction  subse- 
quent to  notice  of  his  wish  to  discontinue  his 
suretyship,  and  that  the  necessity  of  notice  in 
writing  according  to  the  foregoing  agreement, 
".vas  waived  under  the  circumstances  of  the  pve- 
•ent  case.     Ibid. 

59.  He!d,  That  James  was  a  competent  wit- 
ness for  Gass,  under  a  bill  in  equity,  brought  by 
the  latter  to  be  relieved  of  his  suretyship. 
Ibid. 

60.  A  new  bond  was  executed  and  sent  to  the 
Dbiigee.  to  take  up  and  supply  the  place  of  the 
okt  "bond.  Held,  that  it  was  the  duty  of  the 
obligee  to  return  the  new  bond  forthwith,  and  to 
give  notice  thereof  to  the  parties  interested,  and 
that  omission  to  do  so,  under  the  circumstances 
of  the  present  case,  afforded  a  presumption  that 
it  was  accepted.     Ibid. 

61.  Semhle,  That  at  law  the  obligation  of  a 
surety  on  a  bond  for  the  fidelity  of  a  party  for 
an  indefinite  period,  cannot  be  determined  at 
the  will  of  the  surety  by  notice.  Query,  if  the 
same  rule  prevails  in  equity  I     Ibid. 

62.  Where  the  secretary  of  the  treasury  re- 
leases an  insolvent  debtor,  under  the  acts  of  con- 
gress, upon  the  condition  of  the  assent  of  his 
sureties  to  the  release  without  prejudice  to  their 
liability,  that  assent  must  be  by  the  parties,  if 
living,  and  if  dead,  by  their  personal  repre- 
sentatives. An  assent  by  the  heir  of  a  surety 
is  not  sufficient.  United  States  v.  Cushman,  2 
Sumner's  C.  C.  R.  310. 

63.  Where  sureties  bind  themselves  jointly 
and  severally  as  principals  in  a  bond,  there  is  no 
difference  as  to  their  liability  in  equity  for  the 


debt  between  them  and  the  principal  debtor,  for 
whom  they  are  sureties.     Ibid.  426. 

64.  In  ordinary  cases,  sureties  are  discharged 
by  giving  time  for  a  valuable  consideration,  with- 
outtheir  consent,  to  the  principal.  Bank  of 
Mount  Pleasant  v.  Sprcgg,  1  M'Lean's  C.  C.  R. 
180. 

65.  But  principals  are  not  bound  to  use  active 
diligence,  unless  refjuired  to  do  so,  tlirough  a 
court  of  chancery.     Ibid. 

66.  Where  all  are  bound  expressly  as  princi- 
pals in  an  instrument  under  seal,  no  part  of  tliem 
can  show  that  they  are  sureties.     Ibid. 

67.  New  securities,  given  by  a  receiver  of 
public  moneys,  are  not  responsible  for  prior  de- 
falcations, unless  the  conditions  of  the  new  bond 
shall  embrace  them.  Myers  v.  The  United  States, 
1  M-Lean's  C.  C.  R.  493". 

68.  The  government  cannot  apply  money  re- 
ceived by  a  receiver  of  public  moneys,  and  paid 
over,  after  the  date  of  the  bond,  in  discharge  of 
a  prior  defalcation,  to  the  prejudice  of  the  new 
sureties.      Ibid. 

69.  A  surety  for  a  public  officer  is  not  bound 
after  an  absolute  resicnation  of  such  officer. 
The  United  States  v.  Wrisht,  1  M-Lean's  C.  C.  R. 
509. 


PRIORITY,  OR  PREFERENCE  OF  PAY- 
MENT BY  THE  UNITED  STATES. 

1.  In  all  cases  of  insolvency  or  bankruptcy 
of  a  debtor  of  the  United  States,  they  are  enti- 
tled to  priority  of  payment  out  of  his  effects. 
The  United  States  v.  Fisher  et  al,  2  Cianch,  358; 
1  Cond.  Rep.  421. 

2.  The  United  States  were  the  holders  of  a 
foreign  bill  of  exchange  drawn  by  the  bankrupt, 
negotiated  in  the  regular  course  of  trade,  and 
returned  protested  for  non-payment  j  and  are 
entitled  to  a  preference  out  of  the  estate  of  the 
bankrupt  to  the  whole  amount  of  the  claim. 
Ibid. 

3.  Of  the  priority  to  which  the  United  States 
are  entitled,  it  is  to  be  remarked,  that  no  lien  is 
created.  No  bona  fide  transfer  of  property  in 
the  ordinary  course  of  business  is  overreached. 
It  is  only  a  priority  in  payment,  which,  under 
different  modifications,  is  a  regulation  in  com- 
mon  use ;  and  this  priority  is  limited  to  a  par- 
ticular state  of  things,  when  the  debtor  is  living, 
though  it  takes  effect,  generally,  if  he  be  dead. 
Ibid. 

4.  The  United  States  have  no  lien  on  the  real 
estate  of  t-heir  debtor,  until  suit  brought,  or  a 
notorious  insolvency  or  bankruptcy  has  taken 
place;  or,  being  unable  to  pay  all  his  debts,  he 
has  made  a  voluntary  assignment  of  all  his  pro- 
perty; or  the  debtor  having  absconded,  con- 
cealed, or  absented  himself,  his  property  has 
been  attached  by  process  of  law.  llie  United 
States  V.  Hooe  et  al.,  3  Cranch.  73  ;  1  Cond.  Rep. 
458. 

5.  A  mortgage  of  part  of  his  property,  made 
by  a  collecto'r  of  the  revenue  to  his  surety  in  his 
official  bond,  to  indemnify  him  from  his  respon- 
sibility as  surety  on  the  bond,  and  also  to  secure 
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him  from  his  existing  and  future  endorsements 
for  the  mortgagor  at  bank,  is  valid  against  the 
United  States ;  aUhough  it  appears,  subsequently, 
that  the  collector  was  unable  to  pay  all  his  debts 
at  the  time  the  mortgage  was  given ;  and  al- 
though it  was  known  to  the  mortgagee,  at  the 
lime  he  took  the  mortgage,  that  the  mortgagor 
was,  as  collector,  largely  indebted  to  the  United 
States.     Ibid. 

6.  The  fifth  section  of  the  act  of  March  3d, 
1797,  ch.  368,  giving  a  priority  of  payment  to  the 
United  States  out  of  the  effects  of  their  debtors, 
did  not  apply  to  a  debt  due  before  the  passing 
of  the  act,  although  the  balance  was  not  ad- 
justed at  the  treasury  until  after  the  act  was 
passed.  The  United  States  v.  Bryan  et  a/.,  9 
Cranch,  374;  3  Cond.  Rep.  436. 

7.  In  the  distribution  of  the  bankrupt's  effects, 
in  this  country,  the  United  States  are  entitled  to 
a  priority  of  payment  of  the  debt  due  to  them, 
although  the  debt  was  created  by  a  foreigner  in 
a  foreign  country,  and  although  the  United  States 
had  proved  their  debt  under  the  commission, 
and  voted  in  the  choice  of  assignees  of  the  bank- 
rupt. Harrison  v.  Sterry  et  al.,  5  Cranch,  289; 
2  Cond.  Rep.  260. 

8.  In  case  of  insolvency,  the  United  States  are 
not  entitled  to  priority  of  payment,  unless  the 
insolvency  be  a  legal  and  known  insolvency, 
manifested  by  some  notorious  act  of  the  debtor, 
pursuant  to  the  act  of  congress.  Prince  v.  Bart- 
lett,  8  Cranch,  431 ;  3  Cond.  Rep.  199. 

9.  The  word  '-insolvency,"  mentioned  in  the 
forty-fifth  section  of  the  act  of  August  4th.  1790, 
ch.  62.  and  repeated  in  the  third  section  of  the 
act  of  March  2d,  1799,  ch.  368,  and  in  the  sixty- 
fifth  section  of  the  act  of  March  2d,  1799,  ch. 
128,  means  legal  insolvency;  which,  whenever 
it  occurs,  the  right  of  preference  arises  to  the 
United  States,  as  well  as  in  the  other  specified 
cases  to  which  the  acts  of  1797  and  1799  have 
extended  the  cases  of  insolvency.  Thelusson  v. 
Smith,  2  Wheat.  396;  4  Cond.  Rep.  183. 

10.  If,  before  the  right  of  preference  has  ac- 
crued to  the  United  States,  the  debtor  has  made 
a  bona  fide  conveyance  of  his  estate  to  a  third 
person,  or  has  mortgaged  it  to  secure  a  debt,  or 
it  has  been  seized  under  an  execution,  the  pro- 
perty has  been  divested  out  of  the  debtor,  and 
cannot  be  made  liable  to  the  United  States. 
Ibid. 

11.  The  law  makes  no  exception  in  favour  of 
prior  judgment  creditors,  and  therefore,  unless 
execution  has  issued,  the  preference  of  the 
United  States  overreaches  the  lien  which  the 
creditor  has  acquired  by  the  judgment.     Ibid. 

12.  The  case  of  Thelusson  v.  Smith,  2  Wheat. 
396,  turned  upon  its  own  particular  circum- 
stances, and  establishes  no  such  proposition,  as 
that  a  specific  and  perfected  lien  can  be  dis- 
placed by  the  mere  priority  of  the  United  States. 
Canard  v.  The  Atlantic  Insurance  Company,  1  Pe- 
ters, 448. 

13.  The  United  States  are  not  entitled  to  a 
priority  over  other  creditors  under  the  sixty-fifth 
section  of  the  act  of  the  2d  of  March,  1799,  ch. 
128,  upon  the  ground  of  the  debtor  having  made 
an  assignment  for  the  benefit  of  creditors,  un- 


less it  is  proved  that  it  is  an  assignment  of  a 
the  debtor's  property.  The  United  States  v 
Rowland  et  al.,  4  Wheat.  108;  4  Cond.  Rep 
404. 

14.  Under  the  act  of  3d  of  March,  1797,  ch. 
368,  an  assignmont,  which  will  entitle  the  United 
States  to  their  priority,  must  be  an  assignment 
of  all  the  debtor's  property;  that  is,  the  assign- 
ment must  be  a  general  one,  as  opposed  to  a 
partial  one,  or  an  assignment  of  part  only  of  the 
debtor's  property.  The  United  States  v.  Clark, 
Paine's  C.  C.  R.  629. 

15.  Where  there  is  an  omission  of  an  articie 
of  property  in  an  assignment,  which  purports  to 
be  general,  but  which  does  not  show  that  the 
assignment  was  intended  to  be  partial,  as  opposed 
to  a  general  one,  it  does  not  take  it  out  of  the 
act.  If  the  assignment  does  not,  on  its  face, 
appear  to  be  general,  the  onus  probandi  is  upon 
the  United  States.     Ibid. 

16.  The  priority  of  the  United  Slates  does  not 
attach  by  the  mere  concealment  of  the  debtor 
when  insolvent.  The  "legal  bankruptcy"  men- 
tioned in  the  act,  applies  only  to  legal  insol- 
vency, "  where,  by  operation  of  law,  the  pro- 
perty is  taken  out  of  his  hands  to  be  distributed 
by  others."     Ibid. 

17.  Under  the  fifth  section  of  the  act  of  3d 
of  March,  1797,  ch.  368,  an  assignment,  to 
entitle  the  United  States  to  their  preference, 
must  be  an  assignment  of  all  the  debtor's  pro- 
perty ;  but  it  need  not  be  for  the  benefit  of  all 
the  creditors.  The  United  States  v.  31ott  et  al., 
Paine's  C.  C.  R.  186. 

18.  An  assignment  made  by  a  debtor  of  the 
United  States,  where  his  property  was  about  be- 
ing levied  upon  under  judgments  obtained  against 
him  by  one  of  his  creditors,  in  trust,  first  for  the 
debt  of  such  creditor,  and  then  for  the  debt  of 
the  United  States,  is  a  voluntary  assignment,  and 
fraudulent  and  void  against  the  United  States; 
notwithstanding  the  creditor  gave  up  his  inten- 
tion of  levying  in  consideration  of  the  assign- 
ment, that  the  property  might  be  sold  to  the  best 
advantage,  for  the  benefit  of  the  sureties  in  the 
bond  to  the  United  States.     Ibid. 

19.  The  United  States  have  a  preference  in 
the  payment  of  bonds  for  duties  only  in  cases 
of  notorious  acts  of  insolvency,  as  where  the 
debtor  has  assigned  for  the  benefit  of  his  credit- 
ors, where  he  has  absconded,  and  the  like. 
United  States  v.  King,  Wallace's  C.  C.  R.  13. 

20.  It  is  obvious,  that  the  latter  clause  of  the 
sixty-fifth  section  of  the  act  of  1799,  is  merely 
an  explanation  of  the  term  "insolvency"  used 
in  the  first  clause,  and  embraces  three  classes 
of  cases,  all  of  which  relate  to  living  debtors. 
The  case  of  deceased  debtors  stands  wholly 
upon  the  alternative,  in  the  former  part  of  the 
enactment.  Conard  v.  The  Atlantic  Insurance 
Company,  1  Peters,  439. 

21.  Insolvency,  in  the  sense  of  the  statute,  re- 
lates to  such  a  general  divestment  of  property, 
as  would  in  fact  be  equivalent  to  insolvency  in 
its  technical  sense.  It  supposes  that  all  the 
debtor's  property  has  passed  from  him.  This 
was  the  language  of  the  decision  in  the  case  of 
The  United  States  v.  Hooe,  3  Cranch,  73 ;  and  it 
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was  consequently  held,  that  an  assignment  of 
part  of  the  debtor's  property  did  not  fall  within 
the  provision  of  the  statute.     Ibid. 

22.  INIere  inabihiy  of  the  debtor  to  pay  all  his 
debts,  is  not  an  insolvency  within  the  statute; 
but  it  must  be  manifested  in  one  of  the  three 
modes,  pointed  out  in  the  e.xplanatory  clause  of 
the  section.     Ibid. 

23.  The  priority,  as  limited  and  established  in 
favour  of  the  Uniteil  States,  is  not  a  right  which 
supersedes  and  overrules  the  assignment  of  the 
debtor,  as  to  any  property  which  the  United 
Statesmayafterwanls  elect  to  take  in  e.vecution, 
so  as  to  prevent  its  passing  by  virtue  of  such 
assignment  to  the  assignees;  but  it  is  a  mere 
righi  of  prior  payment,  out  of  the  general  funds 
of  the  debtor,  in  the  hands  of  the  assignees  ;  and 
the  assignees  are  rendered  personally  liable,  if 
they  omit  to  discharge  the  debt  due  to  the  United 
States.     Ibid. 

24.  It  is  true,  that  in  discussions  in  courts  of 
equity,  a  mortgage  is  sometimes  called  a  lien 
for  a  debt ;  and  so  it  certainly  is,  and  something 
more  ;  it  is  a  transfer  of  the  property  itself,  as 
security  for  the  debt.  This  must  be  admitted  to 
be  true  at  law,  and  it  is  equally  true  in  equity  ; 
for  in  this  respect  equity  follows  the  lavv.  The 
estate  is  considered  as  a  trust ;  and  according  to 
the  intention  of  the  parties,  as  a  qualified  estate 
and  security.  When  the  debt  is  discharged, 
there  is  a  resulting  trust  for  the  mortgagor.  It 
is,  therefore,  only  in  a  loose  and  general  sense, 
that  it  is  sometimes  called  a  lien;  and  then  only 
by  way  of  contrast  to  an  estate  absolute  and  in- 
defeasible.    Ibid.  441. 

25.  It  has  never  yet  been  decided  by  the  su- 
preme court,  that  the  priority  of  the  United  States 
will  divest  a  specific  lien  attached  to  anything, 
whether  it  be  accompanied  by  possession  or  not. 
Ibid. 

.  26.  It  is  not  understood  that  a  general  lien,  by 
judgment  on  lands,  constitutes,  per  se,  a  property 
or  right  in  the  land  itself.  It  only  confers  a  right 
to  levy  on  the  same,  to  the  exclusion  of  other 
adverse  interests,  subsequent  to  the  judgment; 
and  when  the  levy  is  actually  made  on  the 
same,  the  title  of  the  creditor  relates  back  to  the 
time  of  the  judgment,  so  as  to  cut  out  interme- 
diate incumbrances.  But  subject  to  this,  the 
debtor  has  full  power  to  sell  or  otherwise  dispose 
of  the  land.     Ibid.  U3. 

27.  Twenty-three  cases  of  silk  were  imported 
from  Canton  in  the  ship  Rob  Roy,  into  the  port 
of  Boston,  consigned  to  George  D'Wolf  and  John 
Smith.  After  the  arrival  of  the  vessel  with  the 
merchandise  on  board,  the  collector  caused  an 
inspector  of  the  customs  to  be  placed  on  board. 
Soon  afterwards,  and  prior  to  the  entry  of  the 
merchandise,  and  prior  to  the  payment,  or  any 
security  for  the  payment  of  the  duties  thereon, 
the  merchandise  was  attached  by  the  deputy 
sherifTof  the  county,  in  due  form  of  law,  as  the 
property  of  G.  D'Wolf  and  J.  Smith,  by  virtue 
of  several  writs  of  attachment  issued  from  the 
court  of  common  pleas  for  the  county  of  SnfTolk, 
at  the  suit  of  creditors  of  G.  D'Wolf  and  J.  Smith. 
These  attachments  were  so  made  prior  to  the 
inspector's  being  sent  on  board  the  vessel.     At 


the  time  of  the  attachment,  the  sheriff  offered 
to  give  security  for  the  payment  of  the  duties  on 
the  mercliantiise,  which  the  collector  declined 
acceptinir.  The  merchandise  was  sent  to  the 
custom-house  stores  by  the  inspector;  and  se- 
veral days  after,  the  custom-house  storekeeper 
gave  to  the  deputy  sheriff  an  agreement  signed 
by  him.  reciting  the  receipt  of  the  merchandise 
from  the  inspector;  and  stating,  "I  hold  the  said 
merchandise  to  the  order  of  James  Dennie,  de- 
puty sherilf."  The  marshal  of  the  United  States 
afterwards  attached,  took,  and  sold  the  mer- 
chandise under  writs  and  process,  in  favour  of 
the  United  States,  against  George  D'Wolf;  which 
writs  were  founded  on  duty  bonds,  due  and  un- 
paid, for  a  larger  amount  than  the  value  of  the 
merchandise,  given  by  D'Wolf  and  Smith,  who, 
before  the  importation  of  the  merchandise,  were 
indebted  to  the  United  States  on  various  boiuls 
for  duties,  besides  those  on  which  the  suits  were 
instituted.  Held,  that  the  attachments  issued 
out  of  the  court  of  common  pleas  of  the  county 
of  Sufi'olk,  did  not  afTect  the  rights  of  the  United 
States  to  hold  the  merchandise  until  the  pay- 
ment of  the  duties  upon  them;  and  that  the 
merchandise  was  not  liable  to  any  attachment 
by  an  officer  of  the  state  of  Massachusetts,  for 
debts  due  to  other  creditors  of  George  D'Wolf 
and  John  Smith.  Harris  v.  Dcnnie,  3  Peters, 
292. 

28.  The  United  States  have  no  general  lien  on 
merchandise,  the  property  of  the  importer,  for 
duties  due  by  him  upon  other  importations.  The 
only  effect  of  the  first  provision  in  the  sixty-se- 
cond section  of  the  act  of  1799,  ch.  128,  is  that 
the  delinquent  debtor  is  denied  at  the  custom- 
house any  further  credit  for  duties  until  his  un- 
satisfied bonds  are  paid.  He  is  compellable  to 
pay  the  duties  in  cash,  and  upon  such  payment 
he  is  entitled  to  the  delivery  of  the  goods  im- 
ported. The  manifest  intention  of  the  remaining 
clause  in  the  section,  is  to  compel  the  original 
consiirnee  to  enter  the  goods  imported  by  him. 
lbid.^302. 

29.  No  person  but  the  owner  or  original  con- 
signee, or  in  his  absence  or  sickness,  his  agent 
or  factor,  is  entitled  to  enter  the  goods  at  the 
custom-house,  or  give  bond  for  the  duties,  or  to 
pay  the  duties.  Upon  the  entry,  the  original 
invoices  are  to  be  produced  and  sworn  to;  and 
the  whole  objects  of  the  act  would  be  defeated 
by  allowing  a  mere  stranger  to  make  the  entry, 
or  take  the  oath  prescribed  on  the  entry.  Ibid. 
304. 

30.  The  United  States  having  a  lien  on  goods 
imported,  for  the  payment  of  the  duties  accruing 
on  them,  and  which  have  not  been  secured  by 
bond,  and  being  entitled  to  the  custody  of  them 
from  the  time  of  their  arrival  in  por-.  until  the 
duties  are  paid  or  secured  ;  any  attachmen'  by  a 
state  officer  is  an  interference  with  sutft  lien 
and  right  lo  custody;  and,  being  repugnant  to 
the  rights  of  the  United  States,  is  void.  Ibid. 
305. 

31.  The  acknowledgment  of  the  custom-house 
storekeeper,  that  he  holds  goods,  upon  which 
the  duties  have  not  been  secured  or  paid,  sub- 
ject to  an  attachment  issued  fat  of  a  state  court 


PRIORITY  OF  PAYMENT  BY  THE  UNITED  STATES. 


47'.> 


Priority,  or  Preference  of  Payment  by  the  United  States. 


at  the  suit  of  a  creditor  of  the  importer,  was  a 
plain  departure  from  his  duty;  and  is  not  au- 
thorized by  ihe  law  of  the  United  Stales,  and 
cannot  be  admitted  to  vary  the  rights  of  the  par- 
ties.    Ibid. 

32.  The  plaintiff  in  replevin,  James  D'Wolf, 
claimed  the  merchandise  under  an  assignment 
e.xecuted  by  George  D'Wolf  and  John  Smith  to 
him,  in  consideration  of  a  large  sum  of  money 
due  by  them  to  James  D'Wolf,  and  in  considera- 
tion of  advances  to  be  made  to  them  by  him. 
The  assignment  transferred  four  vessels  and 
their  cargoes,  three  of  which  vessels  were  then 
at  sea,  and  one  in  New  York  ready  to  sail,  the 
property  of  the  assignors.  The  assignment  was 
to  be  void  on  the  payment  to  James  D'Wolf  of 
the  money  due  to  him  ;  and  if  it  should  not  be 
paid,  the  assignee  to  enforce  the  jiledge  by  pro- 
cess and  arrest  in  all  countries  or  places  whatso- 
ever, and  to  sell  the  same  for  the  payment  of 
the  amount  due  by  them,  the  assignors,  to  George 
D'Wolf.  The  merchandise  for  which  this  action 
of  replevin  was  instituted  was  part  of  the  return 
cargo  of  one  of  the  vessels.  The  defendant, 
Harris,  pleaded  that  the  merchandise  was  not  the 
property  of  the  plaintiff,  but  of  George  D'Wolf 
and  John  Smith;  and  justified  the  taking  of  the 
goods  of  the  plaintiff,  as  marshal  of  the  district 
of  Massachusetts,  by  virtue  of  a  writ  of  attach- 
ment sued  out  in  the  district  court  of  the  United 
States  for  the  district  of  Massachusetts,  in  which 
suit  judgment  was  obtained  against  George 
D'Wolf.  Oa  the  trial,  the  plaintiff  in  the  re- 
plevin proved  the  assignment ;  that  large  sums 
of  money  were  due  to  him  by  George  D'Wolf 
and  John  Smith;  that  the  goods  were  part  of 
the  property  assigned  ;  that  he  had  used  all  pro- 
per means  to  take  possession  of  the  goods,  but 
was  prevented  by  the  attachment  issued  by  the 
United  Sta'es.  The  defendant  proved  that  the 
goods  were  imported  into  the  United  States  by 
D'Wolf  and  Smith;  and  that  at  the  time  of  the 
importation,  they  were  indebted  to  the  United 
States  for  duties  vv'hich  were  due  and  unpaid,  to 
an  amount  exceeding  the  value  of  the  merchan- 
dise attached;  and  that  the  Octavia,  one  of  the 
^'esseis  assigned,  with  a  cargo  on  board  ready 
for  sea,  was  at  New  York,  at  the  time  of  the 
assignment ;  which  ship  was  not  delivered  to 
James  D'Woif,  the  assignee,  nor  were  the  bills 
of  lading  assigned ;  the  cargoes  on  board  the 
vessels  being  consigned  to  the  masters  for  sales 
und  returns.  By  the  court:  —  In  the  case  of 
Conard  v.  The  Atlantic  Insurance  Company,  1 
Peters,  306,  it  was  decided  that  the  non-delivery 
of  a  vessel  assigned  to  secure  or  pay  a  bona  fide 
debt,  did  not  make  the  assignment  absolutely 
*roid.  The  supreme  court  is  well  satisfied  with 
Vhat  opinion.    Harris  v.  DlVolf,  4  Peters,  147. 

33.  The  deed  of  assignment  convoyed  to  the 
assignee  a  right  to  the  proceeds  of  the  outward 
bound  cargoes  on  board  the  vessels  assigned  to 
James  D'Wolf.  The  failure  of  George  D'Wolf 
>o  deliver  to  the  assignee  the  copies  of  the  bills 
jf  lading  which  were  in  his  possession,  did  not 
leave  the  property  subject  to  the  attachment  of 
creditors,  who  had  no  notice  of  the  deed.  It 
was  held,  in  the  case  of  Conard  v.  The  Atlantic 


Insurance  Company,  that  such  a  transfer  gives 
the  assignee  a  right  to  take  and  hold  those  pro- 
ceeds against  any  person  but  the  consignee  of 
the  cargo,  or  purchaser  from  the  consignee  with- 
out notice.     Ibid. 

34.  That  the  consignees  of  the  merchandise 
were  indebted  to  the  United  States  on  duty 
bonds  remaining  due  and  unpaid  at  the  time  of 
the  importation,  did  not,  under  the  si.\ty-second 
section  of  the  act  of  March  2,  1799,  make  the 
merchandise,  as  to  the  United  States,  the  pro- 
perty of  the  consignees,  notwithstanding  the  as- 
signment; and  make  the  attachment  of  the 
United  States  for  the  debt  due  to  them  sufficient 
to  bar  the  action  of  replevin  brought  by  the  as- 
signee.    Ibid. 

35.  The  same  right  of  priority  which  belongs 
to  the  government,  attaches  to  the  claim  of  an 
individual  who,  as  surety,  has  paid  money  to  the 
government.  Hunter  v.  The  United  States,  5  Pe- 
ters, 172. 

3(3.  The  United  States  obtained  a  judgment 
against  Smith,  an  insolvent  debtor,  previous  to 
his  assignment  under  the  insolvent  laws  of 
Rhode  Island.  Under  his  assignment  a  debt  for 
money  paid  by  him  to  the  United  States  as  surety 
on  duty  bonds  for  the  Crarys  passed  to  his  as- 
signee. The  Crarys  had  claims  upon  Spain, 
which  were  afterwards  paid  under  the  Florida 
treaty;  and  the  assignee  of  Smith  received  the 
amount  of  the  Spanish  claim  in  satisfaction  of 
the  payments  made  for  the  duty  bonds  by  Smith. 
The  judgment  by  the  United  States  against 
Smith  having  preceded  the  assignment,  and  the 
receipt  and  distribution  of  the  money  received 
from  the  Spanish  claim  under  the  insolvent  law, 
the  government  having  an  unquestionable  right 
of  priority  on  all  the  properly  of  Smith,  it  ex- 
tended to  the  claim  of  Smith  on  the  Crarys.  If 
the  right  of  the  United  States  to  a  priority  of 
payment  covers  any  part  of  the  property  of  an 
insolvent,  it  must  extend  to  the  whole,  until  the 
debt  is  paid.     Ibid. 

37.  The  claim  of  Smith  on  the  Crarys  was 
properly  included  in  his  assignment  under  the 
insolvent  laws,  however  remote  the  probability 
may  have  been  at  the  time  of  realizing  the  de- 
mand. It  was  an  assignable  interest.  If,  at  the 
time  of  the  assignment,  this  claim  was  contin- 
gent, it  is  no  longer  so.  It  has  been  reduced 
into  possession,  and  is  now  in  the  hands  of  the 
representative  of  the  debtor  to  the  general  gov- 
ernment. If,  under  such  circumstances,  the 
priority  of  the  government  does  not  exist,  it 
would  be  difficult  to  present  a  stronger  case  for 
the  operation  of  this  prerogative.     Ibid. 

38.  The  priority  of  the  United  States  extends 
as  well  to  debts  by  bonds  for  duties  which  are 
payable  after  insolvency  or  decease  of  the  obli- 
gor, as  to  those  actually  payable  or  due  at  the 
period  thereof.  United  States  v.  The  State  Bank 
of  North  Carolina,  6  Peters,  29. 

39.  The  United  States  obtained  judgments  in 
suits  instituted  on  bonds  for  duties,  in  the  dis- 
trict court  of  the  United  States  of  Louisiana. 
Before  the  judgments,  the  debtor  to  the  United 
States  had  become  insolvent,  and  his  property, 
under   the   insolvent   laws    of    Louisiana,    had 
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passed  iiilo  (he  hands  of  syndics  for  distribution  I  administrator,  the  priority  of  the  United  Stales 
among  his  creditors,  according  to  their  respec-    operating,  not  to  prevent  the  transmission  of  the 


live  priorities  ;  and  the  syndics  sold  the  properly 
part  for  cash  and  part  on  credits  of  one,  two  aiid 
three  years.  The  whole  proceeds  of  the  estate 
exceeded  forty  thousand  dollars;  the  mortgages 
were  about  twenty-seven  thousand  dollars;  and 
when  all  the  notes  taken  by  the  syndics  were 
paid,  there  would  be  sufficient  to  discharge 
these  mortgages,  and  all  the  debts  due  to  the 
United  States.  A  large  amount  of  the  proceeds 
was  not  to  be  received  until  after  the  iudgments 
in  a  suit  against  the  syndics  were  oblanied  in 
favour  of  the  United  Slates;  one  moiety  of  the 
amount  of  sales  being  payable  after  the  suit 
against  the  syndics  was  commenced,  and  the 
other  after  the  judgment  against  them  was  ren- 
dered. The  court  held,  that  the  syndics  were 
not  liable  to  the  United  Slates  for  the  debts  due 
to  them,  unless  funds  had  actually  come  into 
their  hands.  As  one  moiety  of  the  notes  was 
not  paid  at  the  time  of  the  judgment  of  the 
United  States  against  them,  it  does  not  judicially 
appear  that  they  had  funds  on  which  the  United 
Slates  were  entitled  to  judgment.  If  the  re- 
maining moiety  of  the  notes  has  since  been  paid, 
the  United  States  will  then  have  a  legal  claim 
thereon  for  their  debts.  Field  et  al.  v.  The 
United  Stales,  9  Peters,  182. 

40.  The  United  Slates  were  not  parties  to  the 
proceedings  in  the  parish  court,  nor  were  they 
bound  to  appear  and  become  parlies  therein. 
The  local  laws  of  the  state  could  not  and  did  not 
bind  them  in  their  rights.  They  could  not  create 
a  priority  in  favour  of  other  creditors  in  cases  of 
insolvency,  which  should  supersede  that  of  the 
United  States.     Ibid. 

41.  The  priority  of  the  United  States  attached 
by  the  laws  of  the  United  States,  in  virtue  of 
the  assignment  and  notice  to  the  syndics;  and  it 
was  the  duty  of  the  syndics  to  have  made 
known  these  debts  in  their  tableau  of  distribu- 
tion, as  having  had  priority.  The  mortgages 
upon  particular  estates  sold,  must  be  first  paid 
out  of  the  sales  of  those  estates.  But  if  there 
be  any  deficiency  in  the  proceeds  of  any  par- 
ticular estate  to  pay  the  mortgages  thereon,  the 
mortgagees  thereof  cannot  come  in  upon  the 
funds  and  proceeds  of  the  sales  of  the  other  es- 
tates, except  as  general  creditors.     Ibid. 

42.  The  priority  of  the  United  States  for  the 
payment  of  debts  due  to  them  by  an  insolvent 
debtor,  or  by  the  estate  of  a  deceased  debtor, 
does  not  extend  to  afTect  the  lien  of  an  incorpo- 
rated bank  on  the  stock  held  by  one  indebted  to 
the  bank  ;  when,  by  the  charter  of  the  bank,  it 
is  provided  that  no  transfer  of  the  stock  of  any 
one  indebted  to  the  bank,  shall  be  made  before 
the  debt  due  by  a  stockholder  of  the  bank  shall 
be  paid.  Brent  v.  The  Bank  of  Washington,  10 
Peters,  596. 

43.  It  has  been  the  uniform  construction  of 
the  fifth  section  of  the  act  of  1797,  1  Story's 
Laws,  464 ;  and  of  the  similar  provision  in  the 
sixtj'-fifth  section  of  the  collection  act  of  1799, 
1  Story's  Laws,  630,  that,  whether  in  a  case  of 
insolvency,  death  or  assignment,  the  property  of 
the  debtor  passes  to  the  assignee,  executor  or 


property,  but  giving  them  a  preference  in  pay- 
ment out  of  the  proceeils.     Jbid. 

44.  This  preference  is  in  the  appropriation  of 
the  debtor's  estate;  so  that  if  before  it  has  at- 
tached, the  debtor  has  conveyed  or  mortgaged 
his  properly,  or  it  has  been  transferred  in  the 
onlinary  course  of  business,  neither  are  over- 
reached by  the  .statutes  ;  and  it  has  never  been 
decided  that  it  affects  any  lien,  general  or  spe- 
cific, existing  when  the  event  look  place  which 
gave  the  United  States  a  claim  of  priority.  Ibid. 

45.  Another  rule  is  settled  by  the  cases;  that 
the  priority  does  not  attach  to  properly  legally 
transferred  to  a  creditor  on  respondentia ;  though 
he  may  hold  it  subject  to  an  account,  equity  or 
trust  for  the  borrower.  Such  transfer  will  be 
protected  against  the  United  States  ;  though  not 
an  out  and  out  sale  in  the  course  of  business,  so 
as  to  divest  the  equitable  as  well  as  the  legal 
interests  of  the  party.     Ibid. 

46.  An  attachment  at  the  suit  of  the  Farmers' 
Bank  of  Delaware,  was  issued  against  the  efl'ects 
of  the  Elkton  Bank,  on  the  24th  of  September, 
1830,  and  under  it  were  attached  the  funds  of 
the  Elkton  Bank  in  the  hands  of  one  of  its 
debtors.  On  the  8lh  day  of  July,  1831,  an  at- 
tachment was  issued  at  the  suit  of  the  United 
States,  the  United  Stales  being  creditors  of  the 
Elkton  Bank,  and  it  was  laid  on  the  same  funds 
which  had  been  previously  attached  at  the  suit 
of  the  Farmers'  Bank  of  Delaware.  The  money 
thus  attached  by  the  Farmers'  Bank  of  Delaware, 
in  the  hands  of  a  debtor  to  the  Elkton  Bank,  by 
legal  process,  before  the  issuing  of  the  attach- 
ment in  behalf  of  the  United  Slates,  was  bound 
for  the  debt  for  which  it  was  first  legally  attached 
by  a  writ,  which  is  in  the  nature  of  an  execu- 
tion; and  the  right  of  a  private  creditor  thus 
acquired,  could  not  be  defeated  by  the  process 
subsequently  issued  at  the  suit  of  the  United 
States.  If  the  district  court  of  the  United  States 
has  a  right  to  appoint  receivers  of  the  property 
of  an  insolvent  bank  which  is  indebted  to  the 
United  Slates,  for  the  purpose  of  having  the 
properly  of  the  bank  collected  and  paid  over  to 
satisfy  the  debt  due  to  the  United  Stales  by  the 
bank ;  this  would  not  be  a  transfer  and  posses- 
sion of  the  properly  of  the  bank,  wilhin  the 
meaning  of  the  act  of  congress ;  and  the  right 
of  the  United  States  to  a  priority  of  payment, 
would  not  have  attached  to  the  funds  of  the 
bank.  Beaston  v.  The  Farmers'  Bank  of  De'a- 
u-are,  12  Peters,  102. 

47.  From  the  language  of  the  fifth  section  of 
the  act  of  congress  of  March  3d,  1797,  giving  a 
priority  to  debts  due  to  the  LTniled  States,  and 
the  construction  given  to  it  by  the  supreme  court, 
these  rules  are  clearly  established.  First,  that 
no  lien  is  created  by  the  statute.  Second,  the 
priority  established  can  never  attach  while  the 
debtor  continues  the  owner,  and  in  posses.sion 
of  the  property,  although  he  may  be  unable  to 
pay  his  debts.  Third,  no  evidence  can  be  re- 
ceived of  the  insolvency  of  the  debtor,  until  he 
has  been  divested  of  his  property  in  one  of  the 
modes  stated  in  the  section.     Fourth,  whenever 
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the  debtor  is  thus  divested  of  his  property,  the 
person  who  becomes  invested  with  the  title  is 
thereby  made  a  trustee  for  the  United  States: 
and  is  bound  to  pay  the  debt  first,  out  of  the 
proceeds  of  the  debtor's  property.     Ibid. 

48.  All  debtors  of  the  United  States,  whatever 
their  character,  and  by  whatever  mode  bound, 
may  be  fairly  includeci  within  the  language  used 
in  the  fifth  section  of  the  act  of  congress.  And 
it  is  manifest  that  congress  intended  to  give  pri- 
ority of  payment  to  the  United  States  over  all 
other  creditors  in  the  cases  stated  therein.  It 
therefore  lies  upon  those  who  claim  exemption 
from  the  operation  of  the  statute,  to  show  that 
they  are  not  within  its  provisions.     Ibid. 

49.  Corporations  are  to  be  deemed  and  con- 
sidered persons  within  the  provisions  of  the  fifth 
section  of  the  act  of  congress  of  1797 ;  and  the 
priority  of  the  United  States  exists  as  to  debts 
due  by  them  to  the  United  States.     Ibid. 

50.  The  legislature  of  Maryland  passed  an 
act  authorizing  the  stockholders  of  the  Elkton 
Bank  to  elect  trustees,  who  were  to  take  posses- 
sion of  the  funds  and  property  of  the  bank,  for 
the  purposes  of  discharging  the  debts  of  the 
bank,  and  distributing  the  residue  of  the  funds 
which  might  be  collected  by  them  among  the 
stockholders.  This,  had  the  law  been  carried 
into  effect,  was  not  such  an  assignment  of  all  the 
property  of  the  bank  as  would  entitle  the  United 
States  to  a  priority  of  payment  out  of  the  funds 
of  the  bank.     Ibid. 

51.  No  one  can  be  divested  of  his  property, 
by  any  mode  of  conveyance,  statutory  or  other- 
wise, unless,  at  the  same  time  and  by  the  same 
conveyance,  the  grantee  becomes  invested  with 
the  title.  The  moment  the  transfer  of  property 
takes  place,  the  person  taking  it,  whether  by 
voluntary  assignment,  or  by  operation  of  law, 
becomes,  under  the  statute,  bound  to  the  United 
States  for  the  faithful  performance  of  the  trust. 
Ibid. 

52.  A  surety  on  a  custom-house  bond,  who 
has  paid  it,  has  the  same  priority,  as  the  United 
States,  against  the  estate  of  his  principal,  in  the 
hands  of  his  assignee.  If  such  surety  become 
insolvent,  and  the  same  person  is  assignee  of 
both  estates,  the  funds  of  the  principal,  to  the 
extent  of  the  debt  due  such  surety,  as  a  priority 
creditor,  is  by  operation  of  law  deemed  assets 
of  the  surety;  and  if  the  latter  is  also  indebted 
to  the  United  States  for  other  debts,  the  United 
States  may,  by  a  bill  in  equity  against  the  as- 
signee, insure  its  priority  out  of  such  fund  or 
assets.  United  States  v.  Hunter,  2  Mason's  C.  C. 
R.  62. 

53.  Where  the  assignee  of  an  insolvent  debtor 
recovers  a  demand,  and  expenses  are  incurred 
thereby,  the  latter  are  a  charge  on  the  funds; 
and  the  right  of  priority  of  payment  of  the 
United  States  attaches  on  the  residue.     Ibid. 

54.  The  United  States  are  not  bound  to  con- 
tribute, pro  rata,  for  expenses  of  a  suit,  from  the 
sum  due  to  them.    Ibid.  229. 

55.  Where  an  assignment  does  not,  on  its  face, 
purport  to  be  of  all  the  debtor's  property,  it  is 
incumbent  on  the  United  States,  if  they  insist 
on  a  nriority  of  payment,  under  the  act  of  con- 
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gress  of  1799,  ch.  128,  sec.  65,  to  establish  that 
it  does,  in  fact,  contain  all  the  debtor's  property. 
Ibid. 

56.  A  small  portion,  left  out  by  mistake  or 
fraud,  will  not  defeat  the  priority  of  the  United 
States.  United  States  v.  Langlon,  5  Mason's  C. 
C.  R.  289. 

57.  To  entitle  the  United  States  to  a  priority 
of  payment,  under  the  65th  sec.  of  the  collection 
act  of  1799,  ch.  128,  out  of  funds  in  the  hands 
of  assignees,  there  must  be  a  general  assignment 
by  the  debtor  of  all  his  property.  A  partial  as- 
signment of  a  portion,  however  large,  without 
fraud,  is  not  sufficient.  Uruted  States  v.  Munroe, 
5  Mason's  C.  C.  R.  572. 

58.  Under  the  5th  section  of  the  act  of  the  3d 
of  March,  1799,  an  assignment,  to  entitle  the 
United  States  to  their  priority,  must  be  an  as- 
signment of  all  the  debtor's  property;  but  it 
need  not  be  for  the  benefit  of  all  his  credit- 
ors. United  States  v.  John  Mott,  Paine's  C.  C.  R. 
188. 

59.  An  assignment  made  by  a  debtor  of  the 
United  States,  when  his  property  was  about 
being  levied  upon,  under  judgments  obtained 
against  him  by  one  of  his  creditors,  in  trust,  first 
for  the  debt  of  such  creditor,  and  then  for  the 
debt  of  the  United  States,  was  held  to  be  a  vo- 
luntary assignment,  and  fraudulent  and  void 
against  the  United  States,  notwithstanding  the 
creditor  gave  up  his  intention  of  levying  in  con- 
sideration of  such  assignment,  and  that  the  pro- 
perty might  be  sold  under  it  to  the  best  advan- 
tage, for  the  benefit  of  the  sureties  to  the  United 
States.     Ibid. 

60.  And  on  a  bill  filed  by  the  United  States, 
to  obtain  their  priority  in  such  a  case,  against 
the  creditor  and  sureties,  who  were  joint  as- 
signees of  the  debtor's  estate,  the  court  refused 
to  suspend  its  decree  in  favour  of  the  United 
States,  against  the  assigned  property,  until  they 
should  have  proceeded  to  execution  on  their 
judgment  against  the  sureties,  or  make  any 
decree  in  favour  of  the  creditors  against  the 
sureties,  notwithstanding  the  assignment  had 
been  received  by  the  creditor  for  their  benefit, 
and  at  their  request,  and  they,  by  becoming 
parties  to  it,  had  covenanted  for  the  execution 
of  its  trusts.     Ibid. 

61.  Where  a  bank,  in  which  the  bonds  for 
customs  were  left  for  collection  under  the  au- 
thority of  the  government,  discounted,  for  the 
principal  obligor,  certain  notes  for  the  payment 
of  these  bond.s,  and  the  proceeds  were  carried 
to  the  credit  of  the  United  States  in  bank,  in 
discharge  of  the  bonds,  and  it  turned  out  that 
the  endorsements  on  the  notes  were  forgeries, 
practised  by  the  principal,  it  was  held  that  the 
bonds  were  discharged,  and  there  was  no  re- 
medy in  equity  to  acquire  a  priority  on  the  assets 
of  the  principal.  United  States  v.  Roitsmanier'S 
Adm'rs,  2  Mason's  C.  C.  R.  373. 

62.  An  assignment  under  the  act  of  congress 
of  1797,  to  entitle  the  United  States  to  their  pri- 
ority, must  be  an  assignment  of  all  the  debtor's 
property.  That  is,  the  assignment  must  be  a 
general  one,  as  opposed  to  a  partial  a.ssignment, 
or  an  assignment  professedly  of  a  part  only  of 
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make  the  assignee  chargeable  with  it:*  pay- 
ment: but  that  the  latter  might,  in  tlie  action 
against  himself,  liave  the  benefit  of  any  reduc- 


ihe   debtor's   property.     United  Slates 
Paine's  C.  C.  R.  6'29. 

63.  P.,  as  surety  for  S.  in  a  boml  for  dutie 
paid  the  amount  of  the  bond  to  the  United  j  tion  which  the  surely  was  entitled  to.  Ibid. 
States:  ami  S.,  having  become  insolvent,  as-  72.  Where  the  United  States  are  entitled  to  a 
signed  his  eflecis  to  B.  in  trust,  first  to  pay  his  priority,  they  can  bring  an  action  of  assumpsit 
custom-house  bonds,  then  to  indemnify  his  sure-  against  the  a.ssignee,  for  moneys  received  by 
ties,  and  the  residue  for  his  general  creditors,  him  under  the  assignment.  Ibid. 
B.  received  from  the  estate  of  S.  four  thousand  \  TS.  The  article  omitted  in  the  assignment, 
dollars,  which  he  mi.xed  with  his  own  moneys,  was  a  debt  from  the  assignee  to  the  debtoi;  of 
became  bankrupt,  and  R.  and  others  were  ap-  the  Uniteil  States,  growing  out  of  a  previous 
pointed  his  assignees,  but  no  part  of  the  estate  partnership  between  them.  After  the  making 
of  S.  ever  came  specifically  to  the  hantis  of  the  |  of  the  assignment,  the  a.ssignee  gave  the  debtor 
a.ssignees.  //cW,  that  P.  was  not  entitled  to  be  j  his  bond  for  the  debt.  Held,  that  if  the  bond 
paid  by  the  assignees,  in  preference  to  the  gene-  i  was  given  for  moneys  of  the  debtor  iii  the  as- 
ral  creditors  of  B.,  but  that  the  United  States  I  signee's  hands  at  the  making  of  the  assignment, 
would   so   have   been  entitled,   had   they  been  i  the  amount  might  be   recovered  in  assumpsit 


the  plaintiffs.  Pollock  v.  Pratt  et  al.,  Assignees,  2 
Wash.  C.  C.  R.  490. 

64.  A  surety  in  custom-house  bonds,  who  has 
paid  the  same  after  a  commission  of  bankruptcy 
had  issued  against  his  principal,  is  entitled  to  a 
preference  over  the  general  creditors,  and  is  to 
be  first  paid  out  of  the  efTects  of  the  bankrupt. 
Mott  V.  Maris^s  Assignees,  2  Wash.  C.  C.  R.  196. 

65.  Where  there  is  an  omission  of  an  article 
of  property  in  an  assignment,  which  purports  to 
be  general,  but  which  does  not  show  that  the 
intention  was  that  the  assignment  should  be  a 
partial  as  opposed  to  a  general  one,  it  does  not 
take  the  case  out  of  the  act.     Ibid. 

66.  If  the  assignment  does  not,  on  its  face, 
appear  to  be  geneial,  the  onus  probandi  is  on 
the  United  States.     Ibid. 

67.  The  priority  of  the  United  Stales  does  not 
attach  by  the  mere  concealment  of  their  debtor 
while  insolvent.  The  "legal  bankruptcy,"  men- 
tioned in  the  act,  applies  only  to  cases  of  legal 
insolvency,  where,  by  operation  of  law,  the 
debtor's  property  is  taken  out  of  his  hands,  to 
be  distributed  by  others.     Ibid. 

68.  An  assignee  is  not  liable  under  the  act, 
until  notice  of  the  debt  due  to  the  United  States. 
But  the  notice  need  not  be  given  by  the  United 
States,  nor  is  a  judgment  or  suit  against  him 
necessary,  in  order  to  charge  him  with  notice. 
The  notice  must  be  such  as  is  required  in  ordi- 
nary cases  of  trustees,  and  enough  to  put  a  pru- 
dent man  on  inquiry.     Ibid. 

69.  Where  the  debtor,  at  the  time  of  making 
the  assignment,  informed  the  a.ssignee  that  he 
was  surety  on  a  bond  to  the  United  States,  and 
that  he  believed  the  bond  was  broken,  it  was 
held  sufficient  notice  to  the  assignee.     Ibid. 

70.  The  bond  on  which  he  was  such  surety, 
was  a  paymaster's  bond,  conditioned  that  the 
latter  should  well  and  truly  account  for  and  pay 
over  all  moneys  received  by  him  as  such  pay- 
master. Held,  that  the  debt  of  the  paymaster  to 
the  United  States,  was  created  by  the  advances 
made  to  him,  and  not  at  the  time  of  striking  a 
balance  of  account  against  him  on  the  treasury 
books,  and  that  the  surety  became  a  debtor  as 
soon  as  the  paymaster  failed  to  account  accord- 
ing to  law.     Ibid. 

71.  And  it  was  held,  that  it  was  not  neces- 
sary that  the  debt  of  the  surety  should  be  ascer- 
tained by  a  judgment  against  him,  in  order  to 


but  not  if  it  grew  out  of  unsettled  partnership 
concerns.     Jbid. 

74.  Where  assumpsit  is  brought  against  an 
assignee,  and  he  has  funds  which  cannot  be 
reached  by  the  action,  it  seems  that  he  is  not 
entitled  to  a  deduction  for  his  expenses  incurred 
in  the  preservation  of  the  property,  and  the  ex- 
ecution of  his  trust.     Ibid. 

75.  Where  a  part  of  the  assigned  property  had 
been  sold  at  auction,  under  the  direction  of  the 
assignee,  it  was  held  enough,  prima  facie,  to 
show  that  he  had  received  the  price  for  which 
it  was  sold.     Ibid. 

76.  Insolvency,  or  inability  to  pay  his  debts, 
by  any  one  who  is  a  debtor  to  tlie  United  Slates, 
does  not  give  the  United  Stales  a  preference, 
unless  the  same  be  accompanied  by  a  voluntary 
assignment  of  all  the  property  of  the  debtor,  for 
the  benefit  of  his  creditors.  Aliter,  if  there  be 
a  legal  insolvency.  Thclussoa  v.  Smith.  Peters' 
C.  C.  R.  195. 

77.  The  preference  given  to  the  United  States, 
in  the  cases  mentioned  in  the  act  of  congress, 
supersedes  prior  judgments  upon  the  estate  of 
the  debtor  to  the  United  Slates.     Ibid. 

78.  If,  before  the  right  of  the  United  Stales  to 
be  first  paid  out  of  the  estate  of  the  insolvent 
has  accrued,  by  the  act  of  insolvency  being 
committed,  the  debtor  has  made  a  bona  fide 
conveyance  of  property  to  a  third  person,  or  has 
mortgaged  it,  or  it  has  been  taken  in  execution, 
such  property  is  not  liable  for  the  debt  of  the 
United  Slates.  A  respondentia  bond  in  form, 
does  not  pass  the  right  of  property  in  the  goods, 
nor  does  a  mere  consignment  or  endorsement 
of  the  bill  of  lading.  These  are  mere  personal 
contracts.  But  it  is  otherwise,  if  these  instru- 
ments are  given  for  value,  or  are  given  to  a  cre- 
ditor as  security.  United  States  v.  The  Delaware 
Ins.  Co.,  4  Wash.  C.  C.  R.  416. 

79.  Where  a  partnership  firm,  being  indebted 
to  the  United  States  for  duties,  make  an  assign- 
ment of  all  their  effects  for  the  payment  of  their 
debts,  for  which  the  partnership  fund  is  inade- 
quate, this  is  an  act  of  insolvency  quoad  the  so- 
cial fund,  under  the  act  of  congress  which  gives 
to  the  United  States  a  preference  to  other  credit- 
ors, "in  all  cases  of  insolvency:"  and  it  seems 
that  such  an  assignment  amounts  to  a  general 
insolvency,  and  that  the  private  property  of  the 
individual  partners  will  also  be  subjected  to  the 
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payment,  in  the  first  instance,  to  the  debt  due  to 
the  United  States,  in  the  event  of  the  inadequacy 
of  the  partnership  fund.  United  States  v.Shel- 
ton  ly  Co.,  1  Brockenb.  C.  C.  R.  517. 

80.  An  act  of  congress  (act  of  March  3,  1797, 
sec.  5,)  declares,  that  where  a  revenue  officer, 
indebted  to  the  United  States,  shall  become  in- 
solvent, the  debt  due  to  the  United  States  shall 
be  first  satisfied,  and  that  this  priority  shall  e.v- 
tend  to  cases  where  a  debtor,  not  having  suffi- 
cient property  to  pay  all  his  debts,  shall  make  a 
voluntary  assignment  thereof.  Held,  that  al- 
though this  act  gives  to  a  debt  due  to  the  United 
States  a  priority  over  debts  due  to  individuals,  it 
does  not  give  to  one  part  of  a  debt  due  to  the 
United  Slates  a  priority  over  any  other  part  of  it : 
nor  does  it  vest  the  property  absolutely  in  the 
United  States,  though  it  gives  them  a  right  to 
pursue  it  for  the  purpose  of  appropriating  it  in 
payment ;  nor  does  it  afTect  the  right  of  the  debtor 
to  apply  a  payment  of  money  in  his  hands,  to 
either  a  bond  debt  or  a  debt  due  by  open  ac- 
count by  him  to  the  United  States.  United  States 
V.  Cochran  et  al.,  2  Brockenb.  C.  C.  R.  274. 

8 1 .  A  deed  executed  by  a  debtor  of  the  United 
States,  conveying  al!  the  property  in  the  posses- 
sion of  the  debtor  to  trustees  for  the  payment 
of  his  debts,  not  including  the  debt  to  the  United 
States,  is  an  act  of  insolvency,  both  within  the 
spirit  and  letter  of  the  act  of  congress,  giving 
priority  in  such  cases  to  debts  due  to  the  United 
States  over  all  others  ;  and  the  priority  attaches 
at  the  instant  that  the  deed  is  executed.  United 
States  v.  The  Marshal  of  the  District  of  North 
Carolina,  2  Brockenb.  C.  C.  R.  488. 

82.  If,  subsequent  to  the  execution  of  the 
deed,  the  debtor  recovers  property  in  right  of  his 
wife,  in  a  regular  course  of  legal  proceeding,  it 
seems,  that  the  subsequent  recovery  cannot  de- 
feat the  priority  of  the  United  States,  which  was 
created  by  the  deed,  however  large  the  amount 
of  the  property  recovered,  compared  with  that 
conveyed  by  the  deed.     Ibid. 

83.  But  if  the  relative  value  of  the  after-ac- 
quired property  be  inconsiderable,  it  is  clear  that 
it  cannot  affect  the  pre-existing  priority  of  the 
United  States.  Where  a  "trivial  portion  of  the 
estate  of  the  debtor,"  in  his  possession  when  the 
deed  is  made,  is  not  conveyed  by  the  deed,  this 
is  still  an  act  of  insolvency  within  the  act ;  and 
the  reversion  of  such  "  trivial  portion"  will  not 
prevent  the  consequent  priority  of  the  United 
States  from  attaching :  a  fortiori,  where  such 
''trivial  portion"  is  reduced  into  the  possession 
ot  the  debtor,  after  the  e.xecution  of  the  deed, 
and  the  priority  of  the  United  Slates  extends  to 
this  after-acquired  property.     Ibid. 

84.  Whether  the  property  of  a  debtor  of  the 
United  States,  which  is  omitted  in  a  deed,  which 
otherwise  would  create  a  legal  insolvency,  be  so 
inconsiderable  as  to  evidence  an  intention  to 
evade  the  act,  is  a  question  which  must  be  re- 
ferred, in  every  case  in  which  it  arises,  to  the 
sound  discretion  of  the  court.     Ibid. 

85.  Where  a  public  officer  has  given  different 
bonds  with  different  sureties,  his  payments  must 
be  appropriated  so  as  to  give  each  bond  credit 


for   the   money   collected    and    paid   under   it 
United  States  v.  Norvell,  Gilpin's  D.  C.  R.  125. 

86.  The  priority  of  the  United  States  gives  no 
lien  on  property  under  execution  when  it  ac 
crued.  United  States  v.  2'he  Mechanics'  Bank 
Gilpin's  D.  C.  R.  54. 

87.  The  preference  given  to  the  United  States 
in  suits  against  collectors,  are  not  to  take  advan- 
tage of  a  prior  legal  lien,  as  a  judgment  and 
execution  issued.  United  Stales  v.  The  Sheriff  of 
Charleston,  Bee's  D.  C.  R.  196. 

88.  If  the  person  or  property  of  the  debtors 
of  the  United  States  are  within  the  jurisdiction 
of  our  courts,  the  United  States  have  a  priority 
over  all  other  claimants.  Harrison  v.  Sterry  et 
al.,  Bee's  D.  C.  R.  244. 

89.  The  United  States  are  not  entitled  to  a 
priority  over  other  creditors,  upon  the  ground  of 
ihe  debtor  having  made  an  assignment  for  the 
benefit  of  creditors,  unless  it  is  proved  that  the 
debtor  has  made  an  assignment  of  all  his  pro- 
perty. Where  the  deed  of  assignment  conveys 
only  the  property  mentioned  in  the  schedule  an- 
nexed, and  the  schedule  does  not  purport  to  con- 
vey all  the  property  of  the  party  who  made  it, 
the  onus  probandi  is  thrown  on  the  United  States 
to  show  that  the  assignment  embraced  all  the 
property  of  the  debtor.  United  Stales  v.  Howland 
et  al,  4  Wheat.  108  ;  4  Cond.  Rep.  404. 


PRIVATEER. 

1.  The  crew  of  a  privateer  regularly  shipped 
under  articles,  and  turned  ashore  by  the  captain, 
without  cause,  are  entitled  to  a  full  proportion 
of  all  prizes  captured  during  the  cruise.  Keane 
et  al.\.  The  Gloucester,  2  Dall.  36. 

2.  The  owners  of  a  privateer  are  responsible 
for  the  conduct  of  their  agents,  the  officers  and 
crew,  to  all  the  w-orld  ;  and  the  measure  of  re- 
sponsibility is  the  full  value  of  the  property  in- 
jured or  destroyed.  Del  Col  v.  Arnold,  3  Dall. 
334;   1  Cond.  Rep.  150. 

3.  The  owner  of  a  privateer  capturing  neutral 
property  is  not  liable  to  a  decree  for  restitution, 
unless  the  property  or  its  proceeds  have  come 
to  his  hands.  A  decree  of  restitution  proves 
that  the  property  was  not  lawful  prize,  but  not 
that  it  was  taken  without  probable  cause.  Jen- 
nings V.  Carson,  4  Cranch,  2;  2  Cond.  Rep.  2. 

4.  The  commissions  of  the  privateers  of  the 
United  States  may  be  qualified  and  restrained 
by  the  instructions  of  the  President.  The  Tho- 
mas Gibbons,  8  Cranch,  421 ;  3  Cond.  Rep.  193. 

5.  The  fact  that  the  commander  of  a  private 
armed  vessel  was  an  alien  enemy  at  the  time  of 
the  capture  does  not  invalidate  such  capture. 
Admitting  it  to  have  any  operation,  all  that  could 
result  from  it  would  be  the  condemnation  of  his 
interest  to  the  government,  as  a  droit  of  adrni- 
ralty ;  but  his  national  character  can  in  no  wise 
affect  the  rights  of  the  owners  and  crew  of  the 
privateer.  The  Mary  Sf  Susan,  1  Wheat.  46 ;  3 
Cond.  Rep.  480. 
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6.  On  an  illegal  seizure,  the  original  wrong- 
doers may  be  made  responsible  beyond  the  loss 
actually  sustained,  in  a  case  of  gross  and  wanton 
outrage  ;  but  the  owners  of  the  privateer,  who 
are  only  constructively  liable,  are  not  bound  to 
the  extent  of  vindictive  damages.  The  Amiable 
Nancy,  3  Wheat.  546;  4  Cond.  Rep.  322. 

7.  A  captain  of  a  privateer,  who  is  authorized 
to  avvarti  certain  .shares  of  prizes  aniviiig  the 
most  deserving  of  the  crew,  cannot  awanl  any 
part  to  himself;  he  is,  as  to  them,  a  trustee  for 
the  exclusive  benetil  of  others.  The  St.  Law- 
rence, 2  Gallis.  C.  C.  K.  19. 

8.  By  the  shipping  articles  of  a  privateer,  it 
was  agreed,  that  she  should  crui.se  where  the 
owners  should  direct,  and  that  three-fifths  parts 
of  the  prizes  taken  during  the  cruise  should  be- 
long to  the  owners,  and  two-fifths  to  the  crew  ; 
that  the  officers  and  crew  should  repair  on  board 
immediately  when  ordered,  and  should  remain 
for  three  months  from  the  time  of  sailing,  unless 
the  cruise  was  sooner  completed  in  the  opinion 
of  the  owners.  The  privateer  sailed  on  the 
cruise,  and  was  compelled  to  go  into  France  for 
repairs,  in  consequence  of  injuries  received  in 
an  engagement,  and  by  stress  of  weather. — 
While  in  France  the  three  months  elapsed,  and 
the  crew  refused  to  remain  by  the  ship  unless 
new  articles  were  signed  for  a  second  cruise ;  on 
the  homeward  voyage,  after  the  new  articles 
were  signed,  captures  were  made.  It  was  held 
that  the  cruise  was  not  legally  broken  up  in 
France,  and  that  the  assignees  of  shares  on  the 
original  cruise,  and  the  officers  and  crew  who 
were  put  on  board  of  prizes  captured  on  the 
outward  voyage,  were  entitled  to  share  in  the 
prizes  made  after  the  departure  from  France. 
The  Brutus,  2  Gallis.  C.  C.  R.  526, 

9.  A  cruise,  ex  vi  termini,  imports  a  definite 
place  as  well  as  time  of  commencement  and 
termination,  unless  that  construction  be  repelled 
by  the  contract.  When  it  is  not  otherwise  spe- 
cially agreed,  a  cruise  begins  and  ends  in  the 
country  to  which  the  ship  belongs,  and  from 
which  she  derives  her  commission.  A  cruise  for 
three  months  means,  that  three  months  only 
shall  be  employed  in  cruising,  and  not  that  the 
engagement  for  the  cruise  is  then,  to  all  intents 
and  purposes  to  terminate.  A  cruise,  like  a 
voyage,  begins  in  legal  contemplation,  when  the 
ship  breaks  ground  for  the  purpose  of  sailing. 
When  the  time  once  begins  to  run,  it  is  not  sus- 
pended by  any  intermediate  accident  or  casualty 
happening  in  the  course  of  the  cruise.     Ibid. 

10.  When  a  cruise  was  broken  up  by  the 
wrongful  desertion  of  the  crew,  after  the  priva- 
teer had  returned  to  her  home  port,  in  conse- 
quence of  distress,  and  the  owners  were  thereby 
obliged  to  abandon  the  cruise,  and  a  new  one 
was  undertaken  by  a  crew  composed  partly  of 
the  old  crew,  and  partly  of  other  persons,  it  was 
held  that  the  first  cruise  was  completely  deter- 
mined, and  that  no  persons  employed  in  the  first 
cruise,  and  not  in  the  second,  were  entitled  to  a 
share  in  prizes  made  in  the  second  cruise. 
Blanchard  v.  Haven  et  al.,  1  Mason's  C.  C.  R. 
346. 


11.  If  a  person  has,  in  the  acts  of  court,  as- 
serted himself  a  part-owner  of  the  privateer,  he 
will  be  responsible  as  such  owner,  for  damages 
assessed  against  such  privateer,  although  his 
name  be  not  in  the  ship's  papers.  The  Mary,  1 
Mason's  C.  C.  R.  365. 

12.  The  general  rule  of  law,  that  robbing  on 
the  high  seas  is  piracy,  has  no  exception  or 
qualification  in  favour  of  commissioned  priva- 
teers, in  any  act  of  congress,  in  the  common  law, 
or  in  the  law  of  nations.  United  States  v.  Jones, 
3  Wash.  C.  C.  R.  209. 

13.  If  an  officer,  in  the  execution  of  a  warrant, 
go  beyond  his  authority,  or  under  cover  of  it, 
commit  a  felony,  he  is  a  trespasser  in  the  first 
case,  and  a  felon  in  the  la.st.  So  if  a  privateers- 
man  make  an  illegal  capture,  but  as  prize,  or 
commit  a  pure  robbery,  he  is  liable  to  make 
restitution  and  pay  damages,  if  he  acted  without 
probable  cause  in  the  first  instance,  and  as  a 
pirate  in  the  last;  and  in  deciding  whether  he  is 
a  trespas.ser  or  a  pirate,  the  quo  animo  is  to  be 
regarded.     Ibid. 

14.  Where  the  commander  of  a  privateer  has 
been  forcibly  dispossessed  of  his  authority  by 
the  crew,  a  capture  made  during  the  continu- 
ance of  such  mutiny,  and  without  the  knowledge 
or  assent  of  the  commander,  is  not  a  legal  cap- 
ture, within  the  commission;  and  the  prize  will 
not  be  decreed  to  the  captors.  United  States  v. 
The  Matilda,  4  Hall's  Am.  Law  Jour.  487, 

15.  If  a  mariner  ship  for  a  cruise  on  board  of 
a  privateer,  and  afterwards,  before  her  departure 
from  port,  on  the  cruise,  is  disabled  from  duty  and 
leaves  the  privateer  by  common  consent,  he  is 
not  entitled  to  share  in  the  prizes  made  during 
the  cruise.  E.c  parte  Gidding,  2  Gallis.  C.  C. 
R.  56. 

16.  If  the  disability  had  occurred  during  the 
cruise,  and  the  party  had  remained  on  board,  or 
had  been  landed  at  any  intermediate  port,  the 
case  would  have  been  different.     Ibid. 

17.  A  commission  to  cruise,  granted  in  time 
of  peace,  may  be  used  so  as  to  authorize  cap- 
tures as  prize  after  a  war  breaks  out.  It  gives 
validity  to  the  capture  if  war  exists  when  it  is 
used.     1  Brockenb.  C.  C.  R.  478. 

18.  If  the  capture  be  made  by  a  non-commis- 
sioned captor,  the  government  may  contest  the 
right  of  the  captor  after  a  decree  of  condemna- 
tion, and  before  a  distribution  of  the  prize  pro- 
ceeds; and  the  condemnation  must  be  to  the 
government.  The  Amiable  Isabella,  6  Wheat.  1; 
5  Cond.  Rep.  1. 

19.  Where  an  enemy's  vessel  was  captured 
by  a  private  armed  vessel  of  the  United  States, 
and  subsequently  dispossessed  by  the  force  or 
terror  of  another,  the  prize  was,  under  the  cir- 
cumstances of  the  case,  adjudged  to  the  first 
captor,  with  costs  and  damages.  The  Mary,  2 
Wheat.  123;  4  Cond.  Rep.  65. 

20.  Upon  a  piratical  capture,  the  property  of 
the  original  owners  cannot  be  forfeited  for  the 
misconduct  of  the  captors  in  violating  the  muni- 
cipal laws  of  the  country  where  the  vessel  seized 
by  them  is  carried.  But  where  the  capture  is 
made  by  a  regularly  commissioned  captor,  he 
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acquires  a  title  to  the  captured  property,  which 
can  only  be  divested  by  recapture,  or  by  the 
sentence  of  a  competent  tribunal  of  his  own 
country  :  and  the  property  is  subject  to  forfeiture 
for  a  violation,  by  the  captor,  of  the  revenue  or 
other  municipal  laws  of  the  neutral  country  into 
which  the  prize  may  be  carried.  Thf:  Josefa 
Segunda,  5  Wheat.  338;  4  Cond.  Rep.  672. 

21.  A  capture  upon  the  high  seas  was  made 
by  a  vessel  illegally  fitted  out  in  the  United 
States,  by  citizens  of  the  United  States,  and  car- 
rying the  flag  of  the  French  republic,  being 
commissioned  as  a  privateer,  of  the  Magdalena. 
a  vessel  and  cargo  bound  from  Cura<joa  to  Ams- 
terdam ;  the  vessel  and  cargo  being  the  property 
of  citizens  of  the  United  Netherlands.  The 
vessel  captured  was  brought  into  Charleston, 
and  proceedings  were  instituted  in  the  district 
court  of  the  district  of  South  Carolina,  to  obtain 
a  restitution  of  the  vessel  and  cargo,  and  dam- 
ages from  the  captors.  Held,  that  the  capture 
was  illegal;  and  that  the  vessel  and  cargo  should 
be  restored  to  the  owners  with  damages.  Talbot, 
Appellant,  v.  Jansen,  Appellee,  et  al.,  3  Dall.  133; 
1  Cond.  Rep.  62. 


PRIVILEGES  OF  THE  CONGRESS  OF  THE 
UNITED  STATES 

To  an  action  of  trespass  against  the  sergeant- 
at-arms  of  the  house  of  representatives  of  the 
United  States,  for  an  assault  and  battery  and 
false  imprisonment,  it  is  a  legal  justification  and 
bar,  to  plead,  that  a  congress  was  held  and  sit- 
ting, during  the  period  of  the  trespasses  com- 
Elained  of,  and  that  the  house  of  representatives 
ad  resolved  that  the  plaintiff  had  been  guilty 
of  a  breach  of  the  privileges  of  the  house,  and 
of  a  high  contempt  of  the  dignity  and  authority 
of  the  same ;  and  had  ordered  that  the  .speaker 
should  issue  his  warrant  to  the  sergeant-at-arms, 
commanding  him  to  take  the  plaintiff  into  custody, 
wherever  to  be  found,  and  to  have  him  before 
the  said  house,  to  answer  to  the  said  charge; 
and  that  the  speaker  did  accordingly  issue  such 
a  warrant,  reciting  the  said  resolution  and  order, 
and  commanding  the  sergeant-at-arms  to  take 
the  plaintiff  into  custody,  &c.,  and  delivered  the 
said  warrant  to  the  defendant:  by  virtue  of 
which  warrant,  the  defendant  arrested  the  plain- 
tiff, and  conveyed  him  to  the  bar  of  the  house, 
where  he  was  heard  in  his  defence,  touching  the 
matter  of  the  said  charge,  and  the  examination 
being  adjourned  from  day  to  day,  and  the  house 
having  ordered  the  plaintiff'  to  be  detained  in 
custody,  he  was  accordingly  detained  by  the  de- 
fendant, until  he  was  finally  adjudged  to  be 
guilty,  and  convicted  of  the  charge  aforesaid, 
and  ordered  to  be  forthwith  brought  to  the  bar, 
and  reprimanded  by  the  speaker,  and  then  dis- 
charged from  custody ;  and  after  being  thus 
reprimanded,  was  actually  discharged  from  the 
arrest  and  custody  aforesaid.  Anderson  v.  Dunn, 
6  Wheat.  204;  5  Cond.  Rep.  66. 
41* 
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1.  Jurisdiction  of  the  Courts  of  the  United  States 
in  Cases  of  Prize. 

1.  Where  a  vessel  had  been  captured  on  the 
high  seas  as  prize  by  a  French  privateer,  and 
brought  by  the  captors  into  Baltimore,  and  resto- 
ration claimed  there  by  the  Swedish  and  Ame- 
rican owners,  in  the  district  court  of  the  United 
States  ;  the  United  States  district  court  of  Mary- 
land has  jurisdiction  to  inquire  and  decide  whe- 
ther restoration  ought  to  be  made  to  the  claim- 
ants in  whole  or  in  part,  consistently  with  the 
laws  of  nations,  and  with  the  treaties  and  laws 
of  the  United  States.  Talbot  v.  Jansen,  3  Dall. 
133;   1  Cond.  Rep.  62. 

2.  The  district  court  of  the  United  States  has 
jurisdiction  in  the  case  of  a  capture  of  a  neutral 
vessel  by  a  privateer  fitted  out  in  the  United 
States,  and  sailing  under  the  French  flag.  The 
captured  vessel  was  restored  to  the  owners. 
Ibid. 

3.  Captures  by  belligerent  vessels,  lawfully 
commissioned,  are  alone  exempt  from  inquiry  by 
neutral  courts ;  and  if  the  capturing  vessel  claims 
to  be  so  exempted,  the  court  should  inquire  if 
she  is^entitled  to  the  same.     Ibid. 

4.  The  district  court  has  jurisdiction  in  a  case 
of  the  capture  by  a  French  squadron,  and  the 
captured  vessel  afterwards  abandoned  as  dere- 
lict and  brought  into  the  United  States;  a  libel 
for  salvage  having  been  preferred  to  that  court. 
The  residue  of  the  proceeds  of  the  vessel  were 
decreed  to  the  nation  to  whom  the  capturing  ves- 
sels belonged,  and  to  the  captors.  M-Donough 
v.Danery,  3  Dall.  188;   1  Cond.  Rep.  94. 

5.  A  prohibition  will  lie  from  the  supreme 
court  to  a  district  court,  proceeding  in  an  admi- 
ralty suit  where  it  has  no  jurisdiction,  by  which 
further  proceedings  were  prevented.  The  pro- 
ceeding in  the  district  court  was  against  a 
French  national  vessel,  for  an  alleged  capture 
on  the  high  seas  of  a  neutral  vessel.  United 
States  V.  Peters,  3  Dall.  121  ;   1  Cond.  Rep.  60. 

6.  Recaptures  are  cases  for  admiralty  jurisdic- 
tion. The  Adeline,  9  Cranch,  244  ;  3  Cond.  Rep. 
397. 

7.  The  courts  of  the  United  States  have  juris- 
diction over  all  prizes  made  in  ports,  as  well  as 
on  the  high  seas,  by  virtue  of  the  delegation  of 
admiralty  and  maritime  jurisdiction.  The  Ship 
Emulous,  1  Gallis.  C.  C.  R.  563. 

8.  A  prize  court  has  juri.?diction  to  decree  re- 
stitution of  a  vessel  recaptured  from  the  enemy, 
and  to  award  damages  against  the  recaptors  for 
embezzlement.  The  Schooner  Dove  and  Cargo, 
1  Gallis.  C.  C.  R.  585. 
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9.  A  court  of  prize  will  take  cognizance,  not 
only  of  all  questions  of  prize,  but  of  every  inci- 
dent thereto,  until  a  final  adjustment  of  all  claims 
arising  from  the  capture.  It  will,  therefore,  en- 
tertain a  supplemental  suit  fur  the  disposition  of 
the  proceeds  of  a  prize.  Where  the  proceeds 
have  been  paid  to  the  prize  agents,  and  the 
cause  is  no  longer  pending,  the  proper  jurisdic- 
tion is  the  district  court.  While  the  proceeds 
remain  in  the  circuit  court,  application  may  be 
made  there,  originally,  to  comj)el  di.stribution. 
The  St.  Lawrence  and  Cargo,  2  Gailis.  C.  C. 
R.  19. 

10.  The  prize  act  of  27th  January,  1813,  ch. 
115,  2  Story's  Laws  U.  S.  1283,  authorizing  the 
marshal  to  make  distribution,  does  not  narrow 
this  jurisdiction.  He  still  acts  under  the  control 
of  the  prize  court.     Ibid. 

11.  Upon  mature  reflection  and  authorities, 
the  court  is  fully  satisfied  that  all  questions  rela- 
tive to  prize  property,  and  of  course  all  inciden- 
tal claims  upon  it,  by  reason  of  the  capture, 
properly  belong  to  the  court  having  possession 
of  the  property,  either  actually  or  in  contempla- 
tion of  law,  through  prize  agents,  or  having  a 
right  to  call  for  the  property,  in  order  to  execute 
its  decrees,  and  enforce  the  rights  of  the  parties 
connected  with  its  proceedings;  and  that  it  is 
perfectly  immaterial  whether  the  court  possess 
the  cause  as  of  original  jurisdiction  or  appeal. 
Ibid.  22. 

12.  The  trial  of  prizes  belongs  exclusively  to 
the  courts  of  the  country  of  the  captors.  No 
neutral  nation  can  justly  interfere  with,  or  take 
cognizance  of  prize  when  brought  into  its  terri- 
tory, except  for  the  purpose  of  ascertaining 
whether  the  capturing  vessel  be  lawfully  com- 
missioned, or  the  capture  made  in  violation  of 
its  neutral  sovereignty.  The  Invincible^  2  Gailis. 
C.  C.  R.  25. 

13.  The  question  of  prize  or  no  prize  belongs 
exclusively  to  the  courts  of  the  captor,  and  in  no 
case  does  a  neutral  assume  the  right  of  deciding 
on  it.  The  Santissima  Trinidad,  1  Brockenb.  C. 
C.  R.  478. 

14.  Jurisdiction  of  prize  is  involved  in  the 
general  delegation  of  admiralty  and  maritime 
powers  to  the  district  court  of  the  United  States. 
Jennings  v.  Carson's  Executors,  1  Peters'  Adm. 
Decis.  1. 

15.  Admiralty  courts,  in  many  cases,  possess 
cumulative  powers  beyond  those  of  the  common 
law.  The  right  to  proceed  in  rem  does  not  ex- 
clude the  remedy  in  personam,  though  it  is  fre- 
quently taken  in  preference  for  the  greater  secu- 
rity. In  common  law  courts,  as  in  the  admiralty, 
a  party  may  pursue  several  remedies,  although 
he  can  have  but  one  satisfaction.  On  the  in- 
stance side  of  the  admiralty,  the  proceedings 
ai-e,  originally  and  most  commonly,  by  arrest  of 
the  person.  The  Fair  American,  1  Peters'  Adm. 
Decis.  94. 

16.  The  district  court  must  be  governed  in  its 
decisions  by  the  maritime  code  possessed  airte- 
rior  to  the  revolution,  as  well  as  by  the  particu- 
lar laws  since  established  by  our  own  govern- 
ment. The  Catharina,  1  Peters'  Adm.^Decis. 
116. 


17.  The  admiralty  courts  of  the  United  States 
have  power  to  authorize  the  majority  of  the  own- 
ers of^  a  vessel  to  lit  her  out  and  expedite  her 
upon  a  voyage.  JVillings  ct  al.  v.  Blight,  2  Pe- 
ters' Adm!  Decis.  288. 

18.  Air  indemnity  is,  however,  to  be  given  to 
the  non-consenting  owners,  who,  as  they  gain  no 
profit,  may  iircnr  no  loss.     Ibid. 

19.  The  admiralty  has  cognizance  of  matters 
on  land,  if  they  are  incidents  to  those  at  sea. 
Moxon  et  al.  v.  The  Fanny,  2  Peters'  Adm.  Decis. 
309. 

20.  On  a  libel  for  prize,  the  burden  of  proof 
rests  on  the  captors.  Miller  v.  llie  Resolution, 
2  Dall.  12. 

21.  Questions  of  pi-ize  are  exclusively  of  ad- 
miralty jurisdiction  ;  and  no  action  at  law  lies 
for  property  captured  as  prize.  Bingham  v.  Ca- 
hot,  3  Dall.  19;   1  Cond.  Rep.  13. 

22.  In  general,  the  rules  of  the  prize  court,  as 
to  the  vesting  of  pi'operty,  are  the  same  with 
those  of  the  common  law,  by  which  the  thing 
sold  after  the  completion  of  the  contract,  is  pro- 
j)erly  at  the  risk  of  the  purchaser.  21ie  St.  Jose 
Indiano,  1  Wheat.  208;  3  Cond.  Rep.  543. 

23.  Concealment,  or  even  spoliation  of  papers, 
is  not  of  itself  a  sufficient  ground  for  condemna- 
tion in  a  prize  court.  It  is  a  circumstance  cal- 
culated to  excite  the  vigilance  and  justify  the 
suspicions  of  the  court ;  but  it  is  a  circumstance 
open  to  explanation,  for  it  may  have  arisen  from 
accident,  necessity,  or  superior  force.  If  the 
party  in  the  first  instance  frankly  explains  it  to 
the  satisfaction  of  the  court,  it  deprives  him  of 
no  right  to  which  he  is  otherwise  entitled.  The 
Pizarro,  2  Wheat.  227;  4  Cond.  Rep.  103. 

24.  If;  on  the  other  hand,  the  spoliation  be 
unexplained,  or  the  explanation  appear  weak  and 
futile;  if  the  cause  labour  under  heavy  suspi- 
cions, or  there  be  a  presumption  of  bad  faith  or 
gross  prevarication,  further  proof  is  denied  ;  and 
condemnation  ensues  from  defects  in  the  evi- 
dence, which  the  party  is  not  permitted  to  sup- 
ply.    Ibid. 

25.  Where,  in  a  seizure  case,  the  property 
was  delivered  on  bail  on  appraisement,  and  the 
decree  condemning  it  was  affirmed  in  the  su- 
preme court,  it  was  ordered  that  damages  should 
be  allowed  at  the  rate  of  six  per  cent,  on  the 
amount  of  the  appraised  value  of  the  property ; 
computing  the  interest  from  the  date  of  the  de- 
cree of  condemnation  in  the  district  court.  The 
Diana,  3  Wheat.  58:  4  Cond.  Rep.  196. 

26.  Where  a  neutral  ship-owner  lends  his 
name  to  cover  a  fraud  with  regard  to  the  cargo, 
this  circumstance  will  subject  the  vessel  to  con- 
demnation. The  Forluna,  3  Wheat.  236;  4 
Cond.  Rep.  244. 

27.  When  the  original  owner  seeks  for  resti- 
tution in  our  courts,  upon  the  ground  of  a  viola- 
tion of  our  neutraUty  by  the  captors,  the  onus 
probandi  lies  on  him  ;  and  if  there  exist  reason- 
able doubt  respecting  the  facts,  the  court  will 
decline  to  exercise  its  jurisdiction.  La  Ami- 
stad  de  Rues,  5  Wheat.  385;  4  Cond.  Rep. 
697. 

28.  By  the  rules  of  the  prize  court,  the  onus 
probandi  of  a  neutral  interest  rests  on  the  claim- 
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ant.  The  Amiable  Isabella,  6  Wheat.  1 ;  5  Cond. 
Rep.  1. 

29.  The  evidence  to  acquit  or  condemn,  must 
come  in  the  first  instance  iVom  the  ship's  papers, 
and  the  e.xamination  of  the  persons  captured. 
Ibid. 

30.  Where  these  are  not  satisfactory,  further 

f)roof  may  be  admitted,  if  the  claimant  has  not 
orfeited  his  right  to  it,  by  a  breach  of  good  faith. 
Ibid. 

31.  Ofi  the  production  of  further  proof,  if  the 
neutrality  of  the  property  is  not  established, 
beyond  reasonable  doubt,  condemnation  follows. 
Ibid. 

32.  The  assertion  of  a  false  claim,  in  whole 
or  in  part  by  an  agent,  or  in  connivance  with  the 
real  owner,  is  a  substantive  cause  of  condemna- 
tion .     Ibid. 

33.  A  cargo  of  a  vessel  belonging  to  enemies, 
and  found  in  a  port  of  the  United  States  on  the 
breaking  out  of  a  war  is  confiscable,  jure  belli, 
without  any  special  act  of  congress,  authorizing 
the  seizure.  The  Cargo  of  the  Ship  Emulous, 
1  Gallis.  C.  C.  K.  563. 

34.  If  the  party  filing  a  libel  against  property, 
or  in  a  suit  in  rem  by  an  informer  as  prize  of 
•war,  is  not  entitled  to  it  on  condemnation,  it  will 
go  to  the  United  States.     Ibid. 

35.  An  alien  enemy  cannot  sustain  a  claim  in 
a  prize  court,  nor  can  a  citizen  maintain  a  claim 
of  the  property  of  anenemy,  upon  a  sale  alleged 
to  have  been  made  after  the  war  commenced. 
Ibid. 

36.  Upon  a  declaration  of  war  the  President 
has  authority,  as  incident  to  his  office,  to  employ 
all  the  usual  and  customary  means,  acknow- 
ledged by  the  laws  of  nations,  to  carry  it  into 
effect.  He  may.  therefore,  lawfully  authorize 
the  capture  of  enemy  property,  wherever,  by 
the  law  of  nations,  it  is  liable  to  capture.  The 
Ship  Emulous,  1  Gallis.  C.  C.  R.  563. 

37.  A  commission  to  cruise,  granted  in  time 
of  peace,  may  be  used  so  as  to  authorize  cap- 
tures as  prize  after  a  war  breaks  out.  It  gives 
validity  to  the  capture,  if  war  exists  when  it  is 
used.     1  Brockenb.  C.  C.  R.  478. 

2.  Practice  and  Proceedins:s  of  the  Courts  of  the 
United  States  in  Cases  of  Prize. 

38.  The  proper  proceeding  to  bring  forward 
the  claims  of  the  crew  of  a  privateer  for  prize 
money,  is  by  libel  in  the  admiralty.  Keen  et  al. 
V.  The  Gloucester,  C.  C.  U.  S.,  Perm.  District,  2 
Dall.  Rep.  36. 

39.  Where  the  prize  is  sold,  and  the  money 
lies  in  the  hands  of  the  marshal,  and  he  refuses 
to  pay,  the  persons  entitled  have  a  double  re- 
medy, by  action  at  law  for  money  had  and 
received,  or  by  a  supplemental  libel  against  the 
marshal,  which  is  only  a  proceeding  to  carry 
into  execution  the  former  decree.     Ibid. 

40.  A  vessel,  libelled  for  prize,  in  a  perishing 
condition,  was  ordered 4o  be  sold  pendente  lite, 
on  an  ex  parte  application.  Stoddart  v.  The  Squir- 
rel, 2  Dall.  40. 

41.  If  the  national  character  of  property,  cap- 
tured and  brought  in  for  adjudication,  appears 
ambiguous  or  neutral,  and  no  claim  is  interposed, 


the  cause  is  postponed  for  a  year  and  a  day  after 
the  prize  proceedings  are  commenced,  and  if  no 
claimant  appears  within  that  time,  the  property 
is  condemned  to  the  captors.  The  Harrison.  1 
Wheat.  298;  3  Cond.  Rep.  571. 

42.  In  prize  causes,  tne  supreme  court  exer- 
cises an  appellate  jurisdiction  only,  and  a  claim 
cannot  for  the  first  time  be  interposed  there; 
but  where  the  court  below  had  proceeded  to 
adjudication  before  the  day  and  a  year  had 
elapsed,  the  cause  will  be  remanded,  with  direc- 
tions to  allow  a  claim  to  be  there  filed,  and  the 
libel  to  be  amended.     Ibid. 

43.  No  proceedings  can  be  more  unlike  than 
those  in  the  common  law,  and  in  another  admi- 
ralty court,  on  a  libel  to  carry  the  decree  into 
execution.  Penhalloiv  v.  Doane,  3  Dall.  Rep.  54  ; 
1  Cond.  Rep.  21. 

44.  In  a  suit  in  admiralty  against  three  part- 
ners, the  proctor,  though  employed  only  by  one, 
appeared  for  all,  and  the  pleadings  were  carried 
on  in  their  joint  names  j  all  the  partners  were 
sufficiently  before  the  court.  Hills  v.  Ross,  3 
Dall.  331. 

45.  Where  the  report  of  persons  appointed 
to  ascertain  and  assess  damages  for  a  marine 
trespass,  gave  a  gross  sum  accompanied  by  e.v- 
planations,  to  be  paid  to  the  captors,  the  report 
was  set  aside.  The  omission  of  the  appellant 
to  except  to  the  report  does  not  cure  an  error  on 
the  face  of  the  record;  and  the  omission  to  give 
such  explanations  is  such  error.  Murray  v.  The 
S.chooner  Charming  Betsey,  2  Cranch,  64;  1  Cond. 
Rep.  358. 

46.  When  the  pleadings  in  a  prize,  or  other 
admiralty  cause,  are  too  informal  and  defective 
to  pronounce  a  final  decree  upon  the  merits,  the 
cause  will  be  remanded  from  the  supreme  to  the 
circuit  court,  with  directions  to  permit  the  plead- 
ings to  be  amended,  and  for  further  proceedings. 
The  Divina  Pastora,  4  Wheat.  52;  4  Cond.  Rep. 
388. 

47.  Restitution  was  decreed.  The  captors' 
costs  and  expenses  ordered  to  be  paid  by  the 
claimant,  it  being  his  fault  that  defective  docu- 
ments were  put  on  board.  The  Venus,  5  Wheat. 
127;  4  Cond.  Rep.  613. 

48.  The  general  rule  is,  that  no  claim  shall 
be  admitted  against  the  evidence  of  the  ship's 
papers;  but  it  applies  to  cases  during  the  war, 
and  not  before  the  commencement  of  it,  or  in 
time  of  peace.  The  Ann  Green,  1  Gallis.  C.  C. 
R.  274. 

49.  Parties  have  been  permitted  to  claim, 
who,  in  time  of  peace,  or  even  just  before  the 
commencement  of  war,  to  elude  or  deceive  the 
enemy,  have  assumed  neutral  or  even  enei  ly's 
papers.     Ibid. 

50.  It  is  a  general  rule  in  prize  causes  that 
the  decision  should  be  prompt,  and  should  be 
made,  unless  some  good  reason  for  it  exist,  on 
the  papers  and  testimony  afforded  by  the  cap- 
tured vessel ;  or  which  can  be  invoked  from  the 
papers  of  other  vessels  in  possession  of  the  court. 
This  rule  ought  to  be  held  sacred,  in  that  whole 
description  of  causes  to  which  the  reasons  on 
which  it  is  founded  apply.  The  George,  I 
Wheat.  408;  3  Cond.  Rep.  608. 
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51.  Where  an  inspection  and  comparison  of 
original  liooutnents  is  material  to  the  decision  of 
a  piiz.e  cause,  the  supreme  court  will  direct  the 
original  papers  to  be  sent  up  from  the  court  be- 
low. Tlu  Elsmcur,  1  Wheat.  439;  3Cond.Rep. 
615. 

52.  Ir.  prize  cause?,   the  evidence  to  acquit  i 
or  coniiemn,  must  come,  in  the  first   instance, 
from  the  papers  and  crew  of  the  captured  ship. 
The   Dos   Homanos,    2   Wheat.    76;    4   Cond. 
Rep.  39. 

53.  It  is  the  duty  of  the  captors  to  bring  the 
ship's  papers  into  the  registrj'  of  the  district 
court,  and  to  have  examination  of  the  principal 
olficers  and  seamen  of  the  captured  ship  taken, 
on  the  standing  interrogatories.     Ibid. 

54.  It  is  exclusively  upon  these  papers  and 
examinations  that  the  cause  is  to  be  heard  in 
the  first  instance :  if,  from  this  evidence,  the 
property  clearly  appears  to  be  hostile  or  neutral, 
condemnation  or  restitution  immediately  follows: 
if  the  property  appears  to  be  doubtful,  or  the 
case  suspicious,  further  proof  may  be  granted, 
according  to  the  rules  which  govern  the  legal 
discretion  of  the  court.     Ibid. 

55.  The  claimants  have  no  right  to  litigate 
the  question,  whether  the  captors  were  duly 
commissioned  ;  the  claimants  have  no  persona 
standi  in  judicio.  to  assert  the  rights  of  the  United 
States.  But  if  the  capture  be  made  by  a  non- 
commissioned captor,  the  prize  will  be  con- 
demned to  the  United  Slates.  The  Pizarro,  2 
Wheat.  227;  4  Cond.  Rep.  103. 

56.  In  cases  of  restitution  with  damages,  in 
prize  proceedings,  if  in  order  to  ascertain  the 
damages,  an  inspection  or  a  sale  of  the  cargo 
be,  in  the  judgment  of  the  commissioner  of  the 
parties,  necessary;  application  should  be  made 
to  the  court  for  an  order  of  unlivery  and  ap- 
praisement, or  for  a  sale,  as  the  case  may  re- 
quire.    The  Lively,   1  Gallis.  C.  C.  R.  315. 

57.  Where,  on  the  hearing,  the  property  is 
acquitted,  and  an  appeal  interposed  to  a  tribunal 
not  sitting  within  the  same  jurisdiction,  or  into 
which  the  property  does  not  follow  the  cause,  as 
in  the  case  of  the  supreme  court  in  relation  to 
the  circuit  courts,  the  claimants  are  generally 
allowed  a  delivery  of  the  property ;  or  in  case 
of  a  sale,  of  the  proceeds,  on  giving  bail.    Ibid. 

58.  Where  there  is  a  decree  of  condemna- 
tion, the  same  rule  is,  in  general,  adopted,  as  to 
the  captors.     Ibid. 

59.  But  it  is  always  an  application  to  the 
sound  discretion  of  the  court ;  and  if  there  be 
danger  of  injustice,  the  court  will  withhold  it 
from  either  party,  and  content  itself  with  retain- 
ing the  property,  or  with  ordering  a  sale,  and  a 
deposite  of  the  proceeds  in  the  registry.     Ibid. 

60.  After  a  decree  of  condemnation,  and  an 
appeal  is  interposed,  an  order  of  sale,  on  the  ap- 
plication of  the  captors,  is  almost  a  matter  of 
course.   The  St.  Lawrence,  1  Gallis.  C.  C.  R.  467. 

61.  In  taxing  the  costs  in  prize  cases,  where 
there  are  several  claims,  some  of  which  are  dis- 
posed of  by  a  final  decree  of  condemnation, 
while  others  are  suspended  by  appeal ;  the  prac- 
l.ce  is  to  ta.\  the  costs  and  expenses  which  have 


accrued  specially,  upon  each  csuim,  so  disposer 
of,  as  a  separate  charge  against  the  same  ;  an** 
to  adil  thereto  an  average  proportion  of  the  geno 
ral  costs  and  expenses  which  have  accrued  in 
reference  to  all  the  claims  in  the  cause.  Tkt 
Iluam  and  The  Hero,  2  Gallis.  C.  C.  R.  60. 

62.  Regularly,  no  delivery  on  bail,  of  prize 
property,  ought  to  be  made,  either  to  the  captors 
or  claimant,  until  after  a  hearing  of  the  cause  ; 
in  most  cases  a  Kile  »>*  preferable  to  an  ap- 
praisement, when  the  value  is  to  be  ascertained 
for  the  purpose  of  delivery  on  bail.  2'he  George, 
2  Gallis.  C.  C.  R.  249. 

63.  Tht>re  is  no  doubt  the  United  States  may 
well  intervene  in  prize  causes,  on  the  ground  of 
collusive  capture,  to  secure  and  enforce  their 
rights;  whether  growing  out  of  the  breach  of 
municipal  regulations,  or  of  the  law  of  war. 
Tbid. 

64.  In  every  case,  a  proceeding  for  condemna- 
tion upon  captures  made  by  the  public  ships  of 
war  of  the  United  States,  whether  the  same  be 
cause  of  prize,  jure  belli,  or  upon  public  acts  of 
the  nature  of  captures,  jure  belli,  the  proceed- 
ings are  in  the  name  and  authority  of  the  United 
States;  who  prosecute  for  themselves  as  well  as 
for  the  captors,  for  the  benefit  of  all  concerned. 
The  captors  cannot,  without  the  authority  of  the 
government,  proceed  to  enforce  condemnation. 
The  Palmyra,  12  Wheat.  1 ;  6  Cond.  Rep.  397. 

65.  The  custody  of  the  papers  of  captured 
vessels,  belongs  exclusively  to  the  prize  court. 
It  is  the  duty  of  the  captors  immediately  upon 
arrival  in  port,  to  deliver,  upon  oath,  all  the  pa- 
pers of  the  captured  vessel,  into  the  registry  of 
the  prize  court.  The  Diana,  2  Gallis.  C.  C. 
R.  93. 

66.  Regularly  there  should  be  no  delivery  of 
prize  property  on  bail,  until  after  a  hearing  of 
the  cause ;  and  in  most  cases,  a  sale  is  prefer- 
able to  an  appraisement.  Gammel  v.  Skinner.  2 
Gallis.  C.  C.  R.  45. 

67.  In  case  of  a  supplementary  libel  being 
filed  after  closing  the  testimony  in  the  original 
libel  in  prize  causes,  the  new  testimony  taken 
must  be  applicable  merely  to  the  new  allega- 
tion; but  in  other  causes  this  rule  is  much  re- 
laxed.    The  Boston,  1  Sumner's  C.  C.  R.  348. 

68.  The  ship's  papers,  found  on  board  a  cap- 
tured vessel,  are  prima  facie  evidence  of  the 
facts  stated  in  them  in  questions  of  prize  ;  and 
on  this  evidence  prize  courts  generally  condemn 
or  acquit.  Unless  this  evidence  shows  the  pro- 
priety of  the  capture,  there  will  be  an  acquittal, 
unless  contrary  evidence  is  given  by  the  captors 
to  rebut  this  presumption.  VVhere  this  evidence 
establishes  belligerent  ownership,  the  captured 
must  produce  clear  and  certain  contrary  evi- 
dence. Miller  et  al.  v.  The  Resolution,  1  Dall.  22. 

69.  Prize  courts  are  necessarily  watchful  ovei 
the  testimony  of  witnesses,  and  demand  the  ut- 
most fairness  in  the  conduct  of  the  claimants. 
Yet  they  will  distinguish  between  representa- 
tions which  may  be  ascribed  to  errors  of  judg- 
ment, and  which  are  as  soon  as  possible  cor- 
rected by  the  party  who  has  made  them,  and 
wilful  falsehoods  which  are  detected  by  the  tes- 
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timony  of  olhers,  or  confessed  by  the  party 
when  detection  becomes  inevitable.  The  Ne- 
rcidc,  9  Cranch,  388  ;  3  Cond.  Kep.  439. 

70.  Trivial  and  accidental  inaccuracies  in  the 
testimony  of  a  claimant  who  is  examined  as  a 
witness  on  the  standing  interrogatories,  which 
are  afterwards  corrected  in  his  claim  and  test 
affidavit,  will  not  work  the  condemnation  of 
goods  proved  to  be  really  neutral.     Ibid. 

71.  The  thing  does  not  follow  the  appeal  into 
the  superior  court,  but  remains  in  the  court  be- 
low ;  which  has  a  right  to  order  it  to  be  sold,  if 
perishable,  notwithstanding  the  appeal.  Jen- 
nings V.  Carson,  4  Cranch,  2 :  2  Cond.  Rep.  2. 

72.  It  is  the  practice  of  the  supreme  court  in 
prize  causes,  to  hear  the  cause,  in  the  first  in- 
stance, on  the  evidence  transmitted  from  the 
circuit  court,  and  to  decide  upon  that  evidence, 
whether  further  proof  should  be  allowed.  The 
London  Packet,  2  Wheat.  371 ;  4  Cond.  Rep.  162. 

73.  In  a  prize  court,  the  onus  probandi  lies  on 
the  claimant.  He  m.nst  make  out  a  good  and 
sufficient  title,  before  he  can  call  upon  the  cap- 
tors to  show  any  ground  for  the  capture.  If, 
therefore,  the  claimant  make  no  title,  or  trace  it 
only  by  illegal  transactions,  his  claim  must  be 
rejected;  and  the  court  left  to  dispose  of  the 
cause  as  the  other  parties  may  establish  their 
rights.  The  Cargo  of  the  Emulous,  1  Gallis.  C. 
C.R.  571. 

74.  If,  upon  a  ship's  papers,  it  is  doubtful 
whether  the  property  captured  as  prize  belong 
to  an  enemy,  it  is  not  usual  to  proceed  immedi- 
ately to  condemnation,  although  no  claim  be  in- 
terposed. But  if,  in  such  case,  no  claim  be  in- 
terposed within  a  year  and  a  dcy,  condemnation 
is  of  course  to  the  captors.  The  Avery,  2  Gallis. 
C.  C.  R.  386. 

75.  A  sentence  of  condemnation,  as  a  prize, 
in  the  circuit  court,  although  denominated  "a 
final  sentence,"  is  not  a  definitive  sentence,  in 
the  sense  in  which  that  term  is  used  in  the  con- 
vention of  the  United  States  and  the  French  re- 
public, finally  ratified  on  the  21st  of  December, 
1801  ;  and  a  vessel  captured  as  a  prize,  and  con- 
demned by  the  sentence  of  the  court,  previous 
to  the  signature  of  the  convention,  but  from 
which  sentence  a  writ  of  error  was  prosecuted 
to  the  supreme  court,  and  was  depending  at  the 
time  of  the  ratification,  was  restored  to  the 
owners  under  the  fourth  article  of  condemna- 
tion. United  States  v.  The  Schooner  Peggy,  1 
Cranch,  103;   1  Cond.  Rep.  256. 

76.  Immediately  on  the  capture,  the  captors 
acquire  such  a  right  as  no  neutral  can  justly  im- 
pugn or  destroy.  M-Donough  v.  Danery,  3  Dall. 
188. 

77.  The  owner  of  a  privateer,  capturing  neu- 
tral property,  is  not  liable  to  a  decree  of  restitu- 
tion, unless  the  property,  or  its  proceeds,  came 
to  his  hands.  Jenni7igs  v.  Carson,  4  Cranch.  2 ; 
2  Cond.  Rep.  2. 

78.  The  trial  of  prizes  taken  on  the  high  seas, 
without  the  limits  and  jurisdiction  of  the  United 
States,  a  neutral  nation,  and  carried  within  the 
limits  of  the  belligerent,  by  vessels  of  war,  be- 
longing to  such  belligerent,  and  acting  under  the 
samej  and  of  all  questions  incidental  thereto, 


belong  to  the  tribunals  of  such  belligerent,  and 
to  no  other  tribunal  whatsoever.  United  States 
V.  Peters,  3  Dall.  129 ;   1  Cond.  Rep.  60. 

79.  Whenever  an  officer  seizes  a  vessel  as 
prize,  he  is  bound  to  commit  her  to  the  care  of 
a  competent  prize  master  and  crew  ;  not  because 
the  original  crew,  when  left  on  board,  (as  in  the 
case  of  a  seizure  of  the  vessel  of  a  citizen  or 
neutral)  are  released  from  their  duty  without  the 
assent  of  the  master,  but  from  the  want  of  a 
right  to  subject  the  captured  crew  to  the  autho- 
rity of  the  captor's  officer.  But  this  rule  does 
not  extend  to  the  case  of  a  mere  detention  for 
examination,  which  the  commander  of  the  cruis- 
ing vessel  may  enforce  by  orders  from  his  own 
quarter-deck ;  and  may,  therefore,  send  an  offi- 
cer on  board  the  vessel  detained,  in  order  more 
conveniently  to  enforce  it,  without  taking  the 
vessel  out  of  the  possession  of  her  own  officers 
and  crew.  The  modern  usages  of  war  authorize 
the  bringing  one  of  the  principal  officers  of  the 
vessel  detained  on  board  the  belligerent  vessel, 
with  the  papers,  for  examination.  The  Eleanor, 
2  Wheat.  345  ;  4  Cond.  Rep.  149. 

80.  Where  a  capture  is  made  of  the  property 
of  the  subjects  of  a  nation  in  amity  with  the 
United  Stales,  by  a  vessel  built,  armed,  equipped, 
and  owned  in  the  United  States,  such  capture  is 
illegal,  and  the  property,  if  brought  within  our 
territorial  limits,  will  be  restored  to  the  original 
owners.  La  Conception,  6  Wheat,  235;  5  Cond. 
Rep.  77. 

81.  In  prize  proceedings,  amendments  are 
made  in  the  appellate  court,  either  as  to  the 
form  or  substance,  as  by  filing  a  new  article  to 
the  libel ;  the  parties  being  permitted,  whenever 
public  justice  and  the  merits  require  if,  to  intro- 
duce new  allegations  and  new  proofs.  The  Ma- 
rianna  Flora,  11  Wheat.  1;  6  Cond.  Rep.  201. 

82.  If  the  amendment  is  made  in  the  circuit 
court,  the  cause  is  heard  and  adjudicated  by 
that  court,  and  by  the  supreme  court,  (upon  ap- 
peal) on  the  new  allegation;  but  if  the  amend- 
ment is  allowed  by  the  supreme  court,  the  cause 
is  remanded  to  the  circuit  court,  with  directions 
to  permit  the  amendment  to  be  made.     Ibid. 

3.  Capture  as  Prize. 

CAPTURE  AS  PRIZE  OF  WAR. 

83.  The  right  of  a  belligerent  cruiser  of  seiz- 
ing on  the  high  seas,  and  bringing  in  a  vessel  for 
further  examination,  does  not  authorize  or  excuse 
any  spoliation  or  damage  done  to  the  property  j 
and  the  captors  proceed  at  their  peril,  and  are 
liable  for  all  the  consequent  injury.  Del  Col  V. 
Arnold,  3  Dall.  333;   1  Cond.  Rep.  150. 

84.  Congress  maj'  authorize  general  hostili- 
ties, and  in  such  case  the  general  laws  of  war 
will  apply;  or  partial  hostilities,  when  the  laws 
of  war,  so  far  as  they  are  applicable,  will  be  in 
force.  Talbot  v.  Seeman,  1  Cranch,  1 ;  1  Cond. 
Rep.  229. 

85.  On  surrender,  by  capitulation,  all  the  pro- 
perty of  the  inhabitants  protected  by  the  articles, 
is  considered  by  the  law  of  nations  as  neutral, 
and  not  subject  to  capture  on  the  high  seas,  by 
the  belligerent  or  its  allies.  Miller  et  al.  v.  The 
Resolution,  2  Dall.  1. 

3  M 
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86.  Kv:*.y  capture  is  at  the  peril  of  the  party. 
The  cap'or,  therefore,  must  show  just  grounds 
for  til"  violtMice.  or  he  is  liable  to  an  action  lor 
da  .  v2,es  ;  and   before  he  can  have  comlemna- 

.1,  must  prove  the  ship  to  be  the  property  of 
■:io  enemy.     Ibid. 

87.  It  is  the  duty  of  the  captors  to  bring  in 
the  prize  crew,  or  at  least  the  master  and  prin- 
cipal otiicers,  w  iih  the  prize,  for  adjudication. 
W^.ere  this  is  omitted,  it  is  considered  as  amount- 

^  almost  of  itself  to  evidence  of  management, 
or  tampering,  or  fraud  ;  and  a  sentence  of  con- 
deij*.  ,ition  will  be  withhekl,  even  in  the  clearest 
cise,  until  a  satisfactory  explanation  is  given. 
yhe  Bolhnea  and  IViC  Ja}insta[f,  2  Gallis.  C.  C. 
R.  78. 

88.  The  right  of  the  captors  to  prize,  is  not 
founded  upon  any  supposed  meritorious  service. 
The  Joseph,  1  Gallis.  C.  C.  R.  545. 

89.  A  special  order  of  the  sovereign,  though 
contrary  to  the  law  of  nations,  justifies  the  cap- 
tors in  all  tribunals  of  prize.  13ut,  query,  whe- 
ther a  neutral  tribunal  of  prize  would  lend  its 
aid  to  enforce  a  capture  made  under  such  order"? 
Maisonnaire  v.  Kcatins,  2  Gallis.  C.  C.  R.  335. 

90.  It  is  the  duty  of  the  captors  to  bring  in  the 
prize  crew,  or  at  least  the  master  and  principal 
officers,  with  the  prize,  for  adjudication.  The 
Arabella,  fyc,  2  Gallis.  C.  C.  R.  368.  The  Flying 
Fish.  2  Gallis.  C.  C.  R.  374. 

91.  If  a  belligerent  party  captures  and  detains 
neutral  property,  he  does  it  at  his  peril.  Should 
the  capture  and  detention,  on  investigation,  turn 
out  to  be  unwarranted  by  the  general  law  of 
nations,  or  forbid  by  a  particular  treaty,  he  is 
bound  to  make  ample  restitution.  Hollingsu-orth 
el  al.  v.  The  Betsey,  2  Adm.  Decis.  330. 

92.  The  hostile  character  of  the  properly  at 
the  time  of  capture,  establishes  the  legality  of 
it,  and  no  future  circumstances,  changing  the 
liostile  character  of  the  claimant  to  that  of  a 
friend  or  subject,  can  entitle  him  to  restitution. 
The  Vemis,  8  Cranch,  253;  3  Cond.  Rep.  109. 

93.  If  the  capture  be  made  by  a  non-commis- 
sioned captor,  the  government  may  contest  the 
right  of  the  captor  after  a  decree  of  condemna- 
tion, and  before  a  distribution  of  the  prize  pro- 
ceeds; and  the  condemnation  must  be  to  the 
government.     Ibid. 

94.  In  order  to  constitute  a  capture,  some  act 
should  be  done  indicative  of  an  intention  to  seize 
and  to  retain  as  prize;  it  is  sufficient  if  such 
intention  is  fairly  to  be  inferred  from  the  con- 
duct of  the  captor.  The  Grotius,  9  Cranch,  368  ; 
3  Cond.  Rep.  432. 

95.  Where  a  capture  is  lawful,  the  subsequent 
bringing  in  of  the  vessel  is  not  a  cause  for  giving 
damages.  The  MariGiina  Flora,  3  Mason's  C. 
C.  R.^116. 

96.  If  there  be  an  animus  capiendi,  and  a 
submission  on  one  side,  and  a  possession  on  the 
other,  it  constitutes  a  capture,  although  no  prize 
crew  be  put  on  board.  The  Alexander,  1  Gallis. 
C.  C.  R.  532. 

97.  Where  an  enemy's  vessel  was  captured 
by  a  private  armed  vessel  of  the  United  States, 
and  subsequently  dispossessed  by  the  force  or 
terror  of  another;  the  prize  was,  under  the  cir- 


cumstances of  the  case,  adjudged  to  the  first 
captor,  with  costs  and  damages.  The  Alary,  2 
Wheat.  123;  4  Cond.  Rep.  65. 

98.  A  capture,  made  within  neutral  territory, 
is,  as  between  the  belligerents,  rightful;  and  its 
validity  can  only  be  (|uestioiied  by  the  neutral 
state.  The  Anne,  3  Wheat.  435 ;  4  Cond.  Rep. 
286. 

99.  Upon  a  piratical  capture,  the  property  of 
the  original  owners  cannot  be  forfeitetl  for  the 
misconduct  of  the  captors  in  violating  the  mu- 
nicipal laws  of  the  country  where  the  vessel 
seized  by  them  is  carried.  Rut  where  the  cap- 
ture is  made  by  a  regularly  commissioned  cap- 
tor, he  acquires  a  title  to  the  captured  property, 
which  can  only  be  divested  by  recapture,  or  by 
the  sentence  of  a  competent  tribunal  of  his  own 
country ;  and  the  property  is  subject  to  forfei- 
ture for  a  violation,  by  the  captor,  of  the  reve- 
nue or  other  municipal  laws  of  the  neutral 
country  into  which  the  prize  may  be  carried. 
The  Josef  a  Segunda,  5  Wheat.  338;  4  Cond. 
Rep.  672. 

100.  Where  a  capture  is  made  by  captors 
acting  under  the  commission  of  a  foreign  coun- 
try, such  capture  gives  them  a  right  which  no 
other  nation,  neutral  to  them,  has  a  right  to  im- 
pugn, unless  for  the  purpose  of  vindicating  its 
own  violated  neutrality.  La  Ncreyda,  8  Wheat. 
108;  5  Cond.  Rep.  400. 

101.  A  neutral  vessel  captured  by  a  French 
vessel  of  war,  and  armed  and  manned  by  the 
captors,  was  liable  to  be  captured  by  the  armed 
vessels  of  the  United  Stales,  under  the  act  of 
congress  of  28th  of  May,  1798 ;  but  such  ves- 
sels" after  capture,  could  not  be  considered  as 
French  vessels,  and  liable  to  condemnation. 
Talbot  v.  Seeman,  1  Cranch,  1 ;  1  Cond.  Rep. 
229. 

102.  Where  there  is  probable  cause  to  believe 
a  vessel,  met  at  sea,  is  in  the  condition  of  one 
liable  to  capture,  it  is  lawful  to  take  her  in  for 
examination  and  adjudication.     Ibid. 

103.  A  capture,  as  prize  of  war,  may  lawfully 
be  made  within  the  territorial  limits  of  the 
United  States,  at  any  place  below  low-water 
mark.  The  Joseph;  Sargent,  Master,  8  Cranch, 
451;  3  Cond.  Rep.  212. 

104.  A  voyage  by  an  American  vessel,  from 
an  enemy's  port,  with  a  cargo  on  board,  without 
the  license  of  the  government  of  the  United 
States,  is  of  itself  probable  cause  for  the  cap- 
ture. The  Liverpool  Packet,  1  Gallis.  C.  C.  R. 
513. 

105.  If  a  vessel  capture  a  hostile  ves.sel  in 
self-defence,  she  has  a  consequent  right  to  take 
possession  of  the  prize,  and  to  put  a  crew  on 
board  ;  for  she  has  a  right  to  make  her  victory  ef- 
fectual. Haven  v.  Holland,  2  Mason's  C.  C.  R.  230. 

106.  British  property  found  in  the  United 
States,  on  land,  at  the  commencement  of  ho.s- 
tilities  with  Great  Britain,  could  not  be  con- 
demned as  enemy's  property,  without  a  legislative 
act  authorizing  its  confiscation.  Brown  v.  The 
United  States,  8  Cranch,  1 10  ;  3  Cond.  Rep.  56. 

107.  Recaptures  are  emphatically  cases  of 
prize:  for  the  definition  of  prize  goods  is.  that 
they  are  goods  taken  on  the  high  seas,  jure  belli, 
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out  of  the  hands  of  the  enemy.  Property  un- 
claimed, will  be  decreed  as  good  prize.  The 
Adeline,  9  Cranch,  244  ;  3  Cond.  Rep.  397. 

108.  The  rule  that  the  goods  of  an  enemy, 
found  in  the  vessel  of  a  friend,  are  prize  of  war, 
and  those  of  a  friend  found  in  the  vesisel  of  an 
enemy,  are  to  be  restored,  is  a  part  of  the  law  of 
nations,  and  has  been  fully  and  unequivocally 
recognised  by  the  law  of  the  United  States.  The 
Nereide,  9  Cranch,  388;  3  Cond.  Rep.  439. 

109.  The  property  of  a  house  of  trade  in  the 
enemy's  country,  is  good  prize,  notwithstanding 
the  neutral  domicil  of  one  or  more  of  the  part- 
ners. The  Antonia  Johanna,  1  Wheat.  159;  3 
Cond.  Rep.  525. 

110.  The  mere  want  of  papers  cannot,  of 
itself,  justify  condemnation  as  prize.  The  Ami- 
able Nancy,  3  Wheat.  546;  4  Cond.  Rep.  322, 

111.  A  neutral  cargo,  found  on  board  an 
armed  enemy's  vessel,  is  not  liable  to  condemna- 
tion as  prize  of  war.  The  Atalanta,  3  Wheat. 
409;  4  Cond.  Rep.  285. 

112.  A  vessel  owned  by  citizens  of  the  United 
States,  sails  from  Naples  in  the  year  1812  for  the 
United  States,  with  a  cargo  and  a  British  license 
to  carry  the  same  to  England.  On  her  passage, 
hearing  that  war  had  broken  out  between  Great 
Britain  and  the  United  States,  she  alters  her 
course  for  England,  is  captured  by  the  British, 
carried  into  Ireland,  libelled,  and  acquitted 
upon  her  license :  sells  her  cargo,  and  after  a 
detention  of  seven  months  in  Ireland,  purchases 
a  return  cargo  in  Liverpool,  sails  for  the  United 
States,  and  is  captured  by  a  United  States  pri- 
vateer. The  vessel  and  cargo  were  condemned 
as  prize  to  the  captors.  The  capture  was  good, 
though  only  a  prize  master  was  put  on  board. 
The  Alexander ;  Picket,  Master,  8  Cranch,  169; 
3  Cond.  Rep.  72. 

113.  The  attempt  by  the  captain  of  a  neutral 
vessel  captured  by  a  belligerent,  to  recapture 
her,  is  contrary  to  the  law  of  nations,  and  is  a 
sufficient  cause  of  condemnation  ;  and  if  the 
attempt  has  been  caused  by  any  misinformation 
given  by  the  captors,  it  will  not,  as  between  in- 
surer and  insured,  excuse  the  act.  Dederer  v. 
The  Delaware  Ins.  Co.,  2  Wash.  C.  C.  R.  61. 

CAPTURE    FOR    BREACH    OF    NEUTRALITY. 

114.  A  belligerent  may  arrest  a  neutral  ves- 
sel on  the  high  seas,  and  bring  it  into  the  ports 
of  the  sovereign  under  whose  commission  he 
acts,  for  any  breach  of  neutrality  ;  and  for  such 
acts  is  answerable  only  to  the  sovereign  in  whose 
service  he  is,  and  from  whom  he  derives  his  au- 
thority.    Ibid. 

115.  A  capture  of  a  neutral  vessel  by  a  bel- 
ligerent, is  a  total  loss  under  a  policy  of  in- 
surance; and  ''reassured  is  entitled  thereon  to 
abandon.  Rht.ielander  v.  The  Ins.  Co.  of  Penn- 
sylvania, 4  Cranch,  29:  2  Cond.  Rep.  13. 

116.  If  an  American  vessel  be  captured  on  a 
circuitous  voyage  to  the  United  States,  in  a  for- 
mer part  of  which  she  has  been  guilty  of  con- 
duct subjecting  her  to  condemnation,  although 
at  the  time  of  capture  she  is  committing  no 
illegal  act,  she  must  be  condemned  The  Joseph, 
8  Cranch,  451 ;  3  Cond.  Rep.  212. 


117.  If  the  captured  vessel  commenced  hos- 
tilities upon  the  captor,  she  forfeits  the  neulial 
protection  ;  and  the  capture  is  not  an  injury  for 
which  redress  can  be  sought  from  the  neutral 
sovereign.  The  Anne,  3  Wheat.  435;  4  Cond.  Rep. 
286. 

118.  The  capture  of  a  neutral  ship,  having 
enemy's  property  on  board,  is  strictly  justifiable 
in  the  e.vercise  of  the  rights  of  war.  It  is  no 
wrong  done  to  the  neutral,  even  though  the  voy- 
age be  thereby  defeated.  The  captors  are  not, 
therefore,  answerable  in  poenam,  to  the  neutral 
for  the  losses  which  he  may  .sustain  by  a  lawful 
e.xercise  of  belligerent  rights.  It  is  the  misfor- 
tune of  the  neutral,  and  not  the  fault  of  the 
belligerent.  By  the  capture  the  captors  are 
substituted  in  lieu  of  the  original  owners,  and 
take  the  property  cum  onere.  They  are,  there- 
fore, responsible  for  the  freight  which  attached 
upon  the  property,  of  which  the  sentence  of  con- 
demnation ascertains  them  to  be  the  rightful 
owners,  succeeding  to  the  former  proprietors. 
The  Antonia  Johanna,  1  Wheat.  159;  3  Cond. 
Rep.  525. 

1 19.  In  the  absence  of  any  act  of  congress  on 
the  subject,  the  courts  of  the  United  States 
would  have  authority  under  the  general  law 
of  nations,  to  decree  restitution  of  property  cap 
tured  in  violation  of  their  neutrality,  under  a 
commission,  issued  within  the  United  States,  or 
under  an  armament  or  augmentation  of  the  ar- 
mament or  crew  of  the  capturing  vessel  within 
the  same.  The  Estrella.  4  Wheat.  298 ;  4  Cond. 
Rep.  459. 

120.  The  principle  is  now  firmly  established, 
that  prizes  made  by  vessels  which  have  violated 
the  acts  of  congress,  that  have  been  enacted  for 
the  preservation  of  the  neutrality  of  the  United 
States,  if  brought  within  their  territory,  shall  be 
restored.  Gran  Para,  7  Wheat.  471;  5  Cond. 
Rep.  328. 

121.  Where  a  captured  cargo  belonged,  one- 
half  to  a  neutral,  and  the  other  half  to  an  enemy, 
and  there  were  papers  on  board,  fium  which  the 
enemy's  interest  might  bo  discovered,  it  was 
held  that  the  share  of  the  neutral  should  not  be 
subject  to  confiscation  in  consequence  of  his 
having  persisted  in  a  claim  for  the  whole,  which 
his  agent  had  made,  nor  of  his  having  sworn 
falsely,  that  he  was  solely  interested  :  the  affi- 
davit not  having  been  employed  for  any  fraudu- 
lent purpose  in  the  cause.  The  Betsey,  2  Gallis. 
C.  C.  R.  377. 

122.  A  capture  made  by  a  lawfully  commis- 
sioned belligerent  cruiser,  with  the  aid,  and  by 
the  means  of  a  neutral,  who  had  no  right  to 
cruise,  is  unlawful:  and  the  captured  property 
vv'ill  be  restored  by  the  n^-jtral,  if  brought  within 
the  jurisdiction  of  its  court.  Talbot,  Appellant, 
V.  Ja7isen  et  ah,  3  Dall.  133;  1  Cond.  Rep.  62. 

123.  Captures  by  belligerent  vessels,  lawfully 
commissioned,  are  alone  exempt  from  inquiry 
by  neutral  courts;  and  if  the  capturing  vessel 
claims  to  be  so  exempted,  the  court  should  in- 
quire whether,  and  have  proof  that  she  is  entitled 
to  the  same.     Ibid. 

124.  A  French  privateer  had  taken  out  her 
guns,  masts  and  sails,  which  remained  on  shore 


493 


PRIZE. 


Capture  as  Prize. 


till  the  general  repairs  of  the  vessel  were  com- 

jileteil,  and  they  were  agjiiii  put  oti  board  ;  after 
which  she  sailed  on  a  cruise  and  captured  a 
Biitish  vessel,  which  she  sent  into  Charleston. 
On  a  claim  to  restitution,  on  the  iiroinid  that  the 
privateer  had  been  illegally  titled  out  in  a  neu- 
tral port,  the  court  deciiled  that  the  mere  re- 
jilacernent  of  her  force  could  not  be  considered 
a  material  aui;;mentation,  even  if  an  augmenta- 
tion of  force  could  be  considered  as  a  cause  for 
restitution.  Moodic  v.  The  Phabe  Aniic,  3  Dall. 
319  J   1  Cond.  Rep.  139. 

125.  Tiie  property  of  a  house  of  trade  in  the 
enemy's  country,  is  good  prize,  notwithstanding 
the  neutral  domicil  of  one  or  more  of  the  partners. 
The  AntoniaJohmiua,  1  Wheat.  159:  3  Cond.  Rep. 
525. 

126.  Immediately  on  capture  of  property  on 
the  high  seas  by  a  belligerent,  the  captors  ac- 
quire such  a  right,  as  no  neutral  can  justly  im- 
pugn or  destroy.  M-Donough  v.  Dancry.  3  Dall. 
188;  1  Cond.  Rep.  94. 

127.  The  owner  of  a  privateer  capturing  neu- 
tral property,  is  not  liable  to  a  decree  of  restitu- 
tion, unless  the  property,  or  its  proceeds,  came 
to  his  hands.  Jennings  v.  Carson,  4  Cranch,  2 ; 
2  Cond.  Rep.  2. 

128.  A  belligerent  may  arrest  a  neutral  vessel 
on  the  high  seas,  and  bring  it  into  the  ports  of 
the  sovereign  under  whose  commission  he  acts, 
for  any  breach  of  neutrality;  and  for  such  acts 
is  answerable  only  to  the  sovereign  in  whose 
service  he  i.s,  and  from  whom  he  derives  his 
authority.  United  States  v.  Peters,  3  Dall.  121  ;  1 
Cond.  Rep.  60. 

129.  A  capture  made  by  citizens  of  the  United 
States,  of  property  belonging  to  subjects  of  a 
country  in  amity  with  the  United  States,  is  un- 
lawful, wheresoever  the  capturing  vessel  may 
have  been  equipped,  or  by  whomsoever  com- 
missioned; and  the  property  thus  captured,  if 
brought  within  the  neutral  limits  of  the  country, 
will  be  restored  to  the  original  owners.  The 
Bello  Corruncs,  6  Wheat.  152;  5  Cond.  Rep.  45. 

130.  Where  a  capture  is  made  of  the  property 
of  the  subjects  of  a  nation  in  amity  with  the 
United  States,  by  a  vessel  built,  armed,  equipped, 
and  owned  in  the  United  States,  such  capture  is 
illegal,  and  the  property,  if  brought  within  our 
territorial  limits,  will  be  restored  to  the  original 
owners.  La  Conception,  6  Wheat.  235  ;  5  Cond. 
Rep.  77. 

131.  A  neutral  vessel  captured  by  a  French 
vessel  of  war,  and  armed  and  manned  by  the 
captors,  was  liable  to  be  captured  by  the  armed 
ve.ssels  of  the  United  States,  under  the  act  of 
congress  of  28th  of  May,  1798:  but  such  ves- 
sels, after  capture,  could  not  be  considered  as 
French  ves.sels,  and  liable  to  condemnation. 
Talbot  V.  Seeman,  1  Cranch,  1 ;  1  Cond.  Rep.  229. 

132.  Cases  of  a  flagrant  character,  on  the  part 
of  a  neutral,  such  as  carrying  despatches,  or 
hostile  military  passengers,  an  engagement  in 
*he  transport  service  of  the  enemy,  and  a  breach 
of  blockade,  lead  to  the  confiscation  of  the  ves- 
sel. The  Commercen,  1  Wheat.  382;  3  Cond.  Rep. 
604. 

133.  The  captured  vessel  may  be  neutral,  and 


may  be  captured  on  suspicion.  This  is  a  serious 
vexation  to  the  neutral,  which  ought  not  to  be 
increased  by  prolonging  his  detention,  in  the 
hope  that  something  may  be  discovered  from 
some  other  source  which  may  justify  coiuleiTina- 
tion.  If  his  papers  are  all  clear,  and  if  the  ex- 
aminations in  preparatorio  all  show  his  neutral- 
ity, he  is,  and  ought  to  be  immediately  dis- 
charged. The  George,  ^c,  1  Wheat.  408 ;  3  Cond. 
Rep.  608. 

134.  Neutral  property  is  not  liable  to  capture, 
but  on  violation  of  its  neutral  character;  it  is 
then  in  the  situation  of  enemy's  property,  and 
subject  to  seizure  and  condemnation.  Darby  v. 
Easton,  2  Dall.  34. 

135.  A  capture  made  within  the  territory  of  a 
neutral,  is,  as  between  the  belligerents,  lawful; 
and  its  validity  can  only  be  questioned  by  the 
neutral  country.  The  Anne,  3  Wheat.  435;  4 
Cond.  Rep.  286. 

CAPTURE    FOU    CONTRABAND    TRADE BREACH    OF 

BLOCKADE,    AND   FOR  OPPOSITION   TO   AN    ALLEG- 
ED   RIGHT    OF    SEARCH. 

136.  Provisions  destined  for  the  ordinary  use 
of  life  in  the  enemy's  country  are  not  in  general 
contraband:  but  if  they  are  distrained  for  the 
army  or  navy  of  the  enemy,  or  for  his  ports  of 
military  or  naval  equipment,  they  are  deemed 
contraband.  The  Commercen,  1  VVheat.  382:  3 
Cond.  Rep.  604. 

137.  Provisions,  the  growth  of  the  neutral  e.v- 
porting  country,  are  not  contraband  :  but  if  they 
be  the  growth  of  the  enemy's  country,  and  more 
especially  of  the  property  of  his  subjects,  and 
destined  for  enemy's  use,  there  is  no  such  ex- 
emption.    Ibid. 

138.  Goods  destined  for  the  use  of  a  neutral 
country  can  never  be  deemed  contraband,  what- 
ever may  be  their  character,  or  however  well 
adapted  to  warlike  purposes.  But  if  such  goods 
are  destined  for  the  direct  and  avowed  use  of 
the  enemy's  army  or  navy,  they  have  the  taint 
of  contraband  in  its  most  offensive  character, 
and  the  mere  interposition  of  a  voyage  to  a  neu- 
tral port,  would  not  protect  them  from  forfeiture. 
Ibid. 

139.  By  the  modern  law  of  nations,  provisions 
are  not,  in  general,  deemed  contraband  :  but  they 
may  become  so,  although  the  property  of  a  neu- 
tral, on  account  of  the  particular  situation  of  the 
war,  or  on  account  of  their  particular  destina- 
tion.    Ibid. 

140.  Provisions,  when  destined  to  a  port  of 
naval  equipment  of  an  enemy,  and  a  fortiori, 
when  destined  for  the  supply  of  his  army,  be- 
come contraband,  and  subject  the  vessel  and 
cargo  to  confiscation  by  the  other  belligerent: 
more  especially,  if  the  country  of  the  captured 
vessel  be  at  war  with  that  to  which  the  vessel 
carrying  them  is  destined.  Maisonnaire  v.  Keat- 
ing, 2  Gallis.  C.  C.  R.  325. 

141.  The  ship  insured,  when  seized,  had  not 
unloaded  all  her  outward  cargo,  but  was  still  in 
the  progress  of  the  outward  voyage  originally 
designated  by  the  owners;  she  sailed  on  that 
voyage  from  Providence,  R.  I.,  with  contraband 
articles  on  board,  belonging,  with  the  other  carts 
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of  the  cargo,  to  the  owners  of  the  ship,  with  a 
false  destination  and  false  papers,  which  yet 
accompanied  the  vessel:  the  contraband  articles 
had  been  landed  before  the  policy,  which  was  a 
policy  on  time,  designating  no  particular  voyage, 
had  attached  ;  the  underwriters,  though  taking 
no  risks  within  the  exception,  were  not  ignorant 
of  the  nature  and  objects  of  the  voyage"  and 
the  alleged  cause  of  the  seizure  and  iletention 
was  the  trade  in  articles  contraband  of  war,  by 
the  landing  of  the  powder  and  muskets,  which 
formed  a  part  of  the  outward  cargo.  By  the 
principles  of  the  law  of  nations  there  existed, 
under  these  circum.stances,  a  right  to  seize  and 
detain  the  ship  and  her  remaining  cargo,  and  to 
subject  them  to  adjudication  for  a  supposed  for- 
feiture, notwithstanding  the  prior  deposit  of  the 
contraband  goods :  there  was  a  legal  and  justi- 
fiable cause  of  seizure.  Carrington  v.  The  Mer- 
chant's Ins.  Co.^  8  Peters.  495. 

142.  According  to  the  modern  law  of  nations, 
for  there  has  been  some  rela.vation  in  practice 
."rom  the  strictness  of  the  ancient  rules,  the  car- 
riage of  contraband  goods  to  the  enemy,  sub- 
jects them,  if  captured  in  delicto,  to  the  penalty 
of  confiscation ;  but  the  vessel  and  the  remain- 
ing cargo,  if  they  do  not  belong  to  the  owner 
of  the  contraband  goods,  are  not  subject  to  the 
same  penalty.  The  penalty  is  applied  to  the 
latter  only,  when  there  has  been  some  actual 
co-operation  on  their  part,  in  a  meditated  fraud 
upon  the  belligerents,  by  covering  up  the  voy- 
age under  false  papers  and  with  a  false  destina- 
tion. This  is  the  general  doctrine  when  the 
capture  is  made  in  transitu,  while  the  contraband 
goods  are  yet  on  board.  But  when  the  contra- 
band goods  have  been  deposited  at  the  port  of 
destination,  and  the  subsequent  voyage  has  thus 
been  disconnected  with  the  noxious  articles,  it 
has  not  been  usual  to  apply  the  penalty  to  the 
ship  or  cargo  upon  the  return  voyage,  although 
the  latter,  may  be  the  proceeds  of  the  contra- 
band. And  the  same  rule  would  seem,  by 
analogy,  to  apply  to  cases  where  the  contraband 
articles  have  been  deposited  at  an  intermediate 
port  on  the  outward  voyage,  and  before  it  had 
terminated  ;  although  there  is  not  any  authority 
directly  in  point.  But  in  the  highest  prize  courts 
of  England,  while  the  distinction  between  the 
outward  and  homeward  voyage  is  admitted  to 
govern,  yet  it  is  established  that  it  exists  only  in 
favour  of  neutrals  who  conduct  themselves  with 
fairness  and  good  faith,  in  the  arrangement  of  the 
voyage.  If,  with  a  view  to  practise  a  fraud  upon 
the  belligerent,  and  to  escape  from  his  acknow- 
ledged right  of  capture  and  detention,  the  voy- 
age is  disguised,  and  the  vessel  sails  under  false 
papers  and  with  a  false  destination,  the  mere 
deposit  of  the  contraband  in  the  course  of  the 
voyage,  is  not  allowed  to  purge  away  the  guilt 
of  the  fraudulent  contiuct  of  the  neutral.     Ibid. 

143.  When  there  has  been  a  bona  fide  seizure 
and  detention  for  and  on  account  of  illicit  or 
co.ntraband  trade,  and  by  a  clause  in  the  policy 
of  insurance  it  was  agreed  that  "the  assurers 
should  not  be  liable  for  any  charge,  damage  or 
loss,  which  may  arise  in  consequence  of  seizure 
»r  detention  for  or  on  account  of  illicit  trade,  or 
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trade  in  articles  contraband  of  war,"  a  sentence 
of  condemnation  or  acquittal,  or  other  regulai 
proceeding  to  adjudication,  is  not  necessary  tft 
discharge  the  underwriters.  If  the  seizure  of 
detention  be  lawfully  made  for  or  on  account  of 
illicit  or  contraband  trade,  all  charges,  damages 
and  losses  consequent  thereon,  are  within  tha 
scope  of  the  exception.  They  are  properly 
attributable  to  such  seizure  and  detention,  a* 
the  primary  cause;  and  relate  back  thereto 
If  the  underwriters  be  discharged  from  tha 
primary  hostile  act,  they  are  discharged  from 
the  consequences  of  it.     Ibid. 

144.  An  American  ship,  warranted  to  be  Ame- 
rican property,  is  impliedly  warranted  to  con- 
duct herself,  during  the  voyage,  as  an  Ameri- 
can ;  and  an  attempt  to  enter  a  blockaded  port, 
knowing  it  to  be  blockaded,  forfeits  that  cha- 
racter. Fitzsimmons  v.  The  Newport  Ins.  Co., 
4  Cranch,  185;  2  Cond.  Rep.  78. 

145.  By  the  treaty  with  Great  Britain,  it  is 
agreed  that  every  vessel  may  be  turned  away 
from  any  blockaded  or  besieged  port  or  place, 
which  shall  have  sailed  for  the  same,  without 
knowing  of  the  blockade  or  siege ;  but  she  shall 
not  be  detained,  nor  her  cargo,  if  not  contraband, 
be  confiscated,  unless,  after  notice,  she  shall 
again  attempt  to  enter ;  but  she  shall  be  per- 
mitted to  go  to  any  other  port  or  place  she  may 
think  proper.  The  treaty  is  conceived  to  be  a 
correct  exposition  of  the  laws  of  nations.  Ibid. 
185. 

146.  Persisting  in  an  intention  to  enter  a 
blockaded  port,  after  warning,  is  not  attempting 
to  enter  it.     Ibid. 

147.  Neither  the  law  of  nations  nor  the  treaty 
admits  of  the  condemnation  of  the  neutral  for 
the  intention  to  enter  a  blockaded  port,  uncon- 
nected with  any  fact.  Under  the  treaty,  a 
second  attempt  to  enter  the  place  must  be  made, 
after  notification  of  the  blockade;  and  inquiring 
about  the  place,  as  if  watching  for  an  oppor- 
tunity to  sail  into  it,  or  the  single  circumstance 
of  making  immediately  for  some  other  port,  or 
possibly  obstinate  and  determined  declarations 
of  a  resolution  to  break  the  blockade,  might  be 
evidence  of  an  attempt,  after  warning,  to  enter 
the  blockaded  port.  But  whether  these  cir- 
cumstances, or  others,  may,  or  may  not,  amount 
to  evidence  of  the  offence,  the  offence  itself  is 
attempting  again  to  enter;  and,  unless,  "after 
notice  she  shall  again  attempt  to  enter,"  the  two 
nations  expressly  stipulate  she  shall  not  be  de- 
tained, nor  her  cargo,  if  not  contraband,  confis- 
cated.    Ibid. 

148.  A  vessel  sailing  ignorantly  to  a  block- 
aded port,  is  not  liable  to  capture  under  the  law 
of  nations.  Ycaton  v.  Fry,  5  Cranch,  335 ;  2 
Cond.  Rep.  273.  Maryland  Ins.  Co.  v.  Wood,  7 
Cranch,  402  ;  2  Cond.  Rep.  548. 

149.  In  cases  of  breaches  of  blockade,  and  of 
contraband  of  war,  the  rule  is  established  that 
the  vessel  must  be  taken  in  delicto,  or  the 
offence  is  purged.  The  Saunders,  2  Gallis.  C. 
C.  R.  210. 

150.  The  right  of  search  grows  out  of,  and  i? 
ancillary  to  the  right  of  search.  The  Nereide^  s> 
Cranch,  388  ;  3  Cond.  Rep.  439. 
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151.  The  riaht  of  search  is  unquestionably 
a  be  I  lip- lent  riiiht ;  but  it  must  be  contlucted 
with  as  much  regard  to  the  safety  of  the  vessel 
detainee!,  as  is  eonsislent  with  a  thorough  exami- 
nation of  her  character  and  voyage.  The  Anva 
Mana,  2  Wheat.  332  ;  4  Cond.'Uep.  139. 

152.  To  detain  for  examination  is  a  right 
which  a  belligerent  may  exercise  over  every 
vessel,  not  a  national  vessel,  that  he  meets  with 
on  the  ocean  ;  and  the  belligerent  is  not  answer- 
able for  any  injury  that  casually  results  from 
the  reasonable  exercise  of  this  right.  1'hc 
Eleanor,  2  Wheat.  315:  4  Cond.  RepTl49. 

153.  The  right  of  visitation  and  search  is 
strictly  a  belligerent  right  allowed  by  the  gene- 
ral consent  of  nations  in  time  of  war,  and  is 
limited  to  those  occasions.  It  does  not  there- 
fore belong  to  the  public  armed  ships  of  any 
nation  in  time  of  peace.  The  Alarianna  Flora,  11 
Wheat.  1 ;  6  Cond.  Kep.  201. 

CAPTURE    FOR    TRADING    WITH    THE    ENEMY. 

154.  Property  forfeited  under  a  municipal 
law.  but  taken  trading  with  the  enemy,  was 
condemned  to  the  captors,  not  to  the  United 
States.  The  Rapid,  1  Gallis.  C.  C.  R.  295.  The 
St.  Lawrence.     Ibid.  472. 

155.  Property  captured  trading  with  the  ene- 
my is  quasi  enemy's  property.  Prizes  made  by 
non-commissioned  vessels  belong  to  the  govern- 
ment.    The  Jo-^eph,  1  Gallis.  C.  C.  R.  545. 

156.  A  vessel  owned  by  citizens  of  the  United 
States,  sailed  from  Naples  in  the  year  1812,  for 
the  United  States,  with  a  cargo,  and  a  British 
license  to  carry  the  same  to  England.  On  her 
passage,  hearing  of  the  war,  she  altered  her 
course  for  England,  was  captured  by  the  British, 
carried  into  Ireland,  libelled  and  acquitted,  sold 
her  cargo,  and  after  a  detention  of  seven  months 
in  Ireland,  purchased  a  return  cargo  in  England, 
sails  for  the  United  States,  and  was  captured  by 
an  American  privateer.  The  vessel  and  cargo 
were  condemned  as  prize  to  the  captors.  The 
Alexander,  8  Cranch,  169;  3  Cond.  Rep.  72. 

157.  A  vessel  sailing  to  an  enemy's  country 
after  knowledge  of  the  war,  and  captured,  bring- 
ing from  that  country  a  cargo  consisting  chiefly 
of  enemy's  goods,  is  liable  to  confiscation  as 
prize  of  war.  The  St.  Lawrence,  8  Cranch,  434 ; 
3  Cond.  Rep.  202. 

158.  If  a  cargo  be  innocently  put  on  board  in 
an  enemy's  country,  if  at  that  time  the  importa- 
tion be  lawful,  it  cannot  be  rendered  unlawful 
by  a  detention,  occasioned  in  the  course  of  the 
voyage,  either  by  the  perils  of  the  sea  or  the  act 
of  the  enemy;  unless  this  effect  be  produced  by 
some  positive  act  of  the  legislature.  The  Mary. 
9  Cranch,  126:    3  Cond.  Rep.  306. 

159.  If  a  ve.«sel  be  sent  from  the  United  States, 
after  knowledge  of  the  war,  to  the  enemy's 
country  to  withdraw  such  property,  the  vessel 
and  cargo  are  subject  to  capture  and  condemna- 
tion, jure  belli.     1  Gallis.  C.  C.  R.  295. 

160.  A  shipment  made  from  the  enemy's 
country,  after  a  knowledge  of  the  war,  by  an 
American  citizen,  subjects  the  property  to  con- 
demnation as  prize  of  war.  The  Mary,  1  Gallis. 
€.  C.  R.  620. 


161.  A  shipment  made,  after  a  known  war,  by 
an  American  citizen,  subjects  the  property  tc 
condemnation  as  prize  of  war.  The  Diana,  2 
Gallis.  C.  C.  R.  93. 

162.  If  an  American  vessel  take  on  board  a 
cargo  from  an  enemy's  ship,  under  the  pretence 
that  it  is  ransomed,  it  is  an  illegal  tralHc,  for 
which,  by  the  law  of  war,  she  is  liable  to  con- 
ilemnation  as  prize  of  war;  and  may  be  seized 
on  the  return  voyage.  The  Lord  Wellinnlon,  2 
Gallis.  C.  C.  R.  103. 

163.  An  American  vessel,  after  the  commence- 
ment of  hostilities  with  Great  Britain,  sailed, 
having  on  board  a  messenger  from  the  British 
minister  in  the  United  States,  with  despatches 
for  his  government,  and  a  letter  of  protection 
from  British  capture  ;  this  is  a  sufficient  cause 
of  condemnation.  The  Tulip,  3  Wash.  C.  C.  R. 
181. 

164.  The  sailing  of  a  vessel  under  the  license 
and  passport  of  protection  of  the  enemy,  in  fur- 
therance of  his  views  and  interests,  constitutes 
such  an  act  of  illegality  as  subjects  the  ship  and 
carco  to  confiscation  as  prize  of  war.  The  Julia, 
8  Cranch.  181 ;  3  Cond.  Rep.  75. 

165.  The  acceptance  and  use  of  an  enemy's 
license,  on  a  voyage  to  a  neutral  port,  prosecuted 
in  furtherance  of  the  enemy's  avowed  objects,  is 
illegal ;  and  subjects  vessel  and  cargo  to  confis- 
cation. The  Aurora,  8  Cranch,  20^3;  3  Cond, 
Rep.  88. 

166.  It  is  not  necessary,  in  order  to  subject 
the  property  to  condemnation,  that  the  person 
granting  the  license  should  be  duly  authorized 
to  grant  it ;  provided  the  person  receiving  it, 
takes  it  with  the  expectation  it  will  protect  his 
property  from  the  enemy.     Ibid. 

167.  Sailing  with  the  intention  to  further  the 
views  of  the  enemy,  is  sufficient  to  condemn 
the  property,  although  that  intention  be  frus- 
trated by  capture.     Ibid. 

168.  Navigating  under  an  enemy's  license,  is 
cause  of  condemnation,  and  is  closely  connected 
with  the  offence  of  trading  with  the  enemy  ;  in 
both  cases,  the  knowledge  of  the  agent  will  affect 
the  principal,  although  he  may,  in  reality,  be 
ignorant  of  the  fact.  The  Hiram,  1  Wheat.  440; 
3" Cond.  Rep.  615. 

169.  By  the  general  law  of  war,  every  Ame- 
rican ship,  sailing  under  the  pass  or  license  of 
the  enemy,  or  trading  with  the  enemy,  is  deemed 
to  be  an  enemy's  ship,  and  forfeited  as  prize. 
If  captured  on  the  high  seas  by  a  commissioned 
vessel,  the  property  may  be  condemned  to  the 
captors  as  enemy's  property  :  if  captured  by  an 
uncommissioned  ship,  the  capture  is  still  valid, 
and  the  property  must  be  condemned  to  the 
United  States.  The  Caledonian,  4  Wheat.  100; 
4  Cond.  Rep.  401. 

170.  A  vessel  and  cargo  which  is  liable  to 
capture  as  enemy's  property,  or  tor  sailing  under 
the  pass  or  license  of  the  enemy,  or  for  trading 
with  the  enemy,  maybe  seized  after  her  arrival 
in  a  port  of  the  United  StateS;  and  condemned 
as  prize  of  war.  The  delictum  is  not  purged 
by  the  termination  of  the  voyage.     Ibid. 

171.  The  second  section  of  the  act  of  August 
2d    1813,  ch.  585,  which  provides  tha-  any  .ship 
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of  the  United  States,  saHing  under  or  found  on 
the  high  seas,  using  a  British  license,  shall  be 
liable  to  condemnation  as  prize,  is  merely  in  af- 
firmance of  the  general  law  of  prizes.  It  is  con- 
fined to  captures  made  by  commissioned  ships 
during  the  continuance  of  the  illegal  voyage. 
It  is  the  actual  use  of  the  license  at  the  time  of 
the  seizure,  and  not  the  former  use  in  a  previous 
voyage,  which  authorizes  the  search  and  capture. 
The  authority  to  seize  also,  is  given  only  to 
commissioned  ships,  and  it  is  not  extended  to 
the  mere  civil  officers  of  ihe  government.  The 
Saunders,  2  Gallis.  C.  C.  R.  210. 

4.  Salvage  tn  Prize  Canses. 

172.  On  a  recapture  of  a  vessel,  no  claim  for 
salvage  can  arise,  for  the  recapture  was  a  hostile 
act,  not  justified  by  the  situation  of  the  nation  to 
which  the  recapturing  vessel  belongs,  in  relation 
to  that  from  the  possession  of  which  the  vessel 
recaptured  was  taken.  The  degree  of  service 
rendered  in  such  a  case,  is  precisely  the  same 
as  if  it  had  been  rendered  by  a  belligerent ;  yet, 
the  rights  accruing  from  the  recapture  are  dif- 
ferent, because  no  right  can  accrue  from  an  act 
which  was  unlawful.  Talbot  v.  Seeman,  1  Cranch, 
1;   1  Cond.  Rep.  229. 

173.  When  a  belligerent  permits  her  cruisers 
to  capture  neutral  vessels,  and  carry  them  in  for 
adjudication,  and  thus  subjects  such  vessels  to 
perils,  almost  equal  to  those  of  absolute  capture, 
salvage  for  a  recapture  of  such  a  neutral  vessel 
will  be  allowed.     Ibid. 

174.  American  p-roperty  recaptured,  was  re- 
stored on  payment  of  salvage;  the  libel  having 
prayed  a  condemnation  as  prize,  and  no  .salvage 
having  been  claimed.  The  question  of  salvage 
is  incident  to  the  question  of  prize.  The  Adeline, 
9  Cranch,  244  ;  3  Cond.  Rep.  397. 

175.  In  order  to  entitle  to  salvage,  as  upon  a 
recapture  or  rescue,  the  property  must  have 
been  in  the  possession,  either  actual  or  construc- 
tive, of  the  enemy.  'I'he  Ann  Green,  1  Gallis. 
C.  C.  R.  274,  289. 

176.  Salvage  allowed  upon  a  -ecapture  of  a 
ransomed  ship,  the  ransom  bill  declaring  that 
the  sum  agreed  upon  therein,  should  be  payable 
only  upon  the  arrival  of  the  vessel  at  her  port  of 
destination,  which  she  never  reached.  The  Har- 
riet, Bee's  D.  C.  R.  128. 

177.  In  case  of  a  recapture  by  a  public  vessel 
of  war,  the  salvage  can  be  ascertained  only  by  a 
sale  of  the  property,  unless  both  parties  consent 
to  an  appraisement.  The  Dolphin,  Bee's  D.  C. 
R.  152. 

178.  Salvage  is  not  due  for  rescuing  the  ves- 
sel of  a  neutral  out  of  the  hands  of  a  belligerent, 
who  has  taken  possession  for  a  supposed  viola- 
tion of  a  treaty  or  of  the  law  of  nations.  The 
Antelope,  Bee's  D.  C.  R.  232. 

179.  A  merchant  ship,  the  property  of  subjects 
of  the  king  of  Great  Britain,  was  captured  on  the 
high  seas  by  a  French  squadron,  a  prize-master 
and  crew  put  on  board  of  her,  and  she  remained 
in  company  with  the  captors  upwards  of  twenty- 
four  hours,  when  she  was  left  by  the  prize-mas- 
ter and  the  crew;  frequent  ineffectual  attempts 
having  been  made  to  set  her  on  fire.     She  was 


found  deserted  and  abandoned  by  an  American 
vessel,  bound  on  a  European  voyage,  and  by  tht* 
mate  and  part  of  the  crew  brought  into  Boston 
A  claim  was  made  to  her  by  the  British  consul 
for  the  original  owners,  and  by  the  French  con- 
sul for  the  captors.  Salvage,  amounting  to  ono- 
third  of  the  gross  proceeds  of  the  sales  of  the 
ship  and  cargo,  were  decreed  to  the  owners, 
masters  and  crew  of  the  American  ship;  and 
the  residue  of  the  proceeds  were  ordered  to  be 
paid  to  the  French  republic,  or  those  concerned 
in  the  capture.  M^Donough  v.  Danery,  and  the 
Ship  Mary  Ford,  3  Ball.  188  :   1  Cond.  Rep.  94. 

180.  One-half  of  the  whole  value  of  an  Ame- 
rican vessel  and  cargo,  recaptured  by  a  vessel 
of  war  of  the  United  States,  after  she  had  been 
captured  by  a  French  privateer,  on  the  31st  of 
March,  1799,  was  allowed  as  salvage.  Bas, 
Plaintiff  in  Error,  v.  Tingy,  4  Ball.  37;  1  Cond. 
Rep.  221. 

181.  An  American  vessel  was  captured  by  the 
enemy,  and,  after  condemnation  and  sale  to  a 
subject  of  the  enemy,  was  recaptured  by  an 
American  privateer.  Held,  that  the  original 
owner  was  not  entitled  to  restitution  on  payment 
of  salvage,  under  the  salvage  act  of  the  3d  of 
March,  1800,  ch.  14,  and  the  prize  act  of  26th 
June,  1812.  ch.  107.  The  Star,  3  Wheat.  78;  4 
Cond.  Rep.'  198. 


PRIZE  MONEY. 

1.  The  prize  act  of  June  26th,  1812,  ch.  430, 
operates  as  a  grant  from  the  United  States  to  the 
captors,  of  all  property  rightfully  captured  by 
commissioned  privateers,  as  prize  of  war.  The 
Sally,  8  Cranch,  382;  3  Cond.  Rep.  177. 

2.  Prize  money  must  be  distributed  according 
to  some  written  agreement  of  the  parties,  other- 
wise it  is  distributable  according  to  the  fourth 
section  of  the  prize  act  of  the  26th  of  June,  1812, 
ch.  107.  A  parol  agreement  as  to  distribution  is 
void.     The  Dash,  1  Mason's  C.  C.  R.  4. 

3.  If  the  shipping  articles  omit  to  state  the 
shares  to  which  some  of  the  officers  and  crew 
are  entitled,  they  are  still  entitled  to  claim  their 
shares  under  the  prize  act.     Ibid. 

4.  A  parol  assignment  of  a  share  in  prizes  is 
void.     Ibid. 

5.  All  captures  made  by  non-commissioned 
captors  are  made  for  the  government ;  and  since 
the  provisions  in  the  prize  acts,  as  to  the  distri- 
bution of  prize  proceeds,  are  confined  to  public 
and  private  armed  vessels,  cruising  under  regu- 
lar commissions,  the  only  claim  which  can  be 
sustained  by  such  non-commissioned  captors 
must  be  in  the  nature  of  salvage,  for  bringing  in 
and  preserving  the  property.  The  Dos  Herma- 
nos,  10  Wheat.  306;  6  Cond.  Rep.  109. 

6.  The  commander  of  a  squadron,  to  whose 
command  a  ship-of-war  is  attached,  and  under 
whose  orders  she  sails,  is  entitled  to  the  flag- 
twentieth  of  all  prizes  made  by  such  ship,  al- 
though the  other  part  of  the  squadron  may  never 
have  sailed  on  the  cruise,  in  consequence  of  a 
blockade  by  a  superior  force.  Decatur  v.  Chew, 
1  Gallis.  C.  C.  R.  506. 
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7.  To  ileprive  such  commaiuler  of  his  llag- 
twentieth,  on  account  of  his  having  left  his  sta- 
tion, uniier  the  sixth  section  of  the  act  of  April 
23d,  1800,  ch.  187,  it  is  iniiispensable  that  some 
local  station  should  have  been  assigned  him. 
Ibid. 

8.  Where  no  grant  is  made,  ail  cajitures  made 
under  the  authority  of  the  executive,  inure  to 
the  use  of  the  government.  The  Emulous,  1 
Gallis.  C.  C.  R.  563. 

9.  As  between  public  ships,  the  rule  for  the 
distribution  of  prizes  is  settled  by  the  seventh 
article  of  the  sixth  section  in  the  act  of  April 
23d,  1800,  ch.  187,  which  provides  that,  in  cases 
of  joint  capture,  the  capturing  ships  shall  share 
'•  according  to  the  number  of  men  and  guns  on 
board  each  ship  in  sight."  The  Despatch,  2  Gal- 
lis. C.  C.  R.  1. 

10.  As  to  privateers,  no  statute  regulation  ex- 
ists; and  therefore  their  claims  are  settled  by 
the  general  law  of  relative  strength,  which  is  to 
be  measured  by  the  number  of  men  on  board 
each  ship.     Ibid. 


PROBABLE    CAUSE    FOR    CAPTURE    AND 
DETENTION,  OR  FOR  PROSECUTION. 

1.  If  the  commander  of  a  public  armed  vessel 
seizes  and  sends  in  for  ailjndication,  a  vessel  for 
the  violation  of  a  statute,  unless  there  is  reason- 
able cause  of  suspicion,  he  will  be  liable  to  dam- 
ages. Murray  v.  The  Charming  Betsey,  2Cranch, 
64;   1  Cond.  Rep.  358. 

2.  If  a  suit  be  brought  against  a  seizing  officer 
for  a  supposed  trespass,  while  the  suit  for  the 
forfeiture  is  depending,  the  fact  of  such  preced- 
ing suit  may  be  pleaded  in  abatement,  or  as  a 
temporary  bar  to  the  action.  If  after  a  decree 
of  condemnation,  then  that  fact  may  be  pleaded 
as  a  bar;  if  after  an  acquittal  with  a  certificate 
of  reasonable  cause  of  seizure,  then  that  may  be 
pleaded  as  a  bar ;  if  after  an  acquittal  without 
such  certificate,  then  the  officer  is  without  any 
justification  of  the  seizure,  and  then  it  is  defini- 
tively settled  to  be  a  tortious  act.  If,  to  an  ac- 
tion of  trespass  in  a  state  court  for  a  seizure,  the 
seizing  officer  plead  the  fact  of  forfeiture  in  his 
defence,  without  averring  a  lis  pendens,  or  a 
condemnation,  or  an  acquittal  with  a  reasonable 
cause  of  seizure,  the  plea  is  bad  ;  for  it  attempts 
to  put  in  issue  the  question  of  forfeiture  in  a 
state  court.  Gelston  v.  Hoyt,  3  Wheat.  246;  4 
Cond.  Rep.  244. 

3.  A  belligerent  cruiser,  who  with  probable 
cause  seizes  a  neutral  and  takes  her  into  port  for 
adjudication,  and  proceeds  regularly,  is  not  a 
wrong-doer;  the  act  is  not  tortious.  The  order 
of  restoration  proves  that  the  property  was  neu- 
tral; not  that  it  was  taken  without  probable 
cause.  Jenniiigs  v.  Carson,  4  Cranch,  2;  2  Cond. 
Rep.  2. 

4.  A  doubt  concerning  the  construction  of  a 
law  may  be  good  ground  for  seizure,  and  author- 
ize a  certificate  of  probable  cause.  The  United 
States  V.  Riddle,  5  Cranch,  311;  2  Cond.  Rep. 
266. 


5.  "  Probable  cause"  means  less  than  evidence 
which  wouKI  justify  condemnation;  it  imports  a 
seizure  made  under  circumstances  which  war- 
rant suspicion.  Locke  v.  I'he  United  States,  7 
Cranch,  339;  2  Cond.  Rep.  521. 

6.  Although  probable  cause  of  seizure  will 
not  exempt  from  costs  and  damages  in  cases 
of  seizures  under  mere  municipal  statutes,  unless 
expressly  maile  so  by  the  law  itself,  this  princi- 
ple does  not  extend  to  captures  jure  belli ;  nor 
to  marine  torts  generally  ;  nor  to  acts  of  congress 
authorizing  the  exercise  of  belligerent  rights  to 
a  limited  extent;  such  as  the  piracy  act  of 
March  3d,  1819,  ch.  487,  and  May  15th,  1820, 
ch.  631.  The  Palmyra,  12  Wheat.  1;  6  Cond. 
Rep.  397. 

7.  It  is  the  settled  doctrine  of  the  supreme 
court,  that  in  cases  of  seizure  under  municipal 
law.s,  probable  cause,  unless  so  made  by  statute, 
constitutes  no  ground  for  denying  damages,  or 
justifying  the  seizure.     Ibid. 

8.  In  such  a  case,  although  the  crew  may  be 
protected  by  a  commission,  bona  fide  received 
and  acted  under,  from  the  consequences  attach- 
ing to  the  ofTence  of  piracy  by  the  general  law 
of  nation!!,  although  such  commission  was  irre- 
gularly issued  ;  yet,  if  the  defects  in  the  com- 
mission be  such  as,  connected  with  the  insubor- 
dination and  predatory  spirit  of  the  crew,  to 
excite  a  justly  founded  suspicion,  it  is  sufficient, 
under  the  act  of  congress,  to  justify  the  captors 
for  bringing  in  the  vessel  for  adjudication,  and  to 
exempt  them  from  costs  and  damages.     Ibid. 

9.  There  can  be  no  doubt  that,  where  there 
is  prima  facie  evidence  to  condemn,  or  so  much 
question  and  difficulty  as  to  require  further  proof, 
the  captors  are  completely  justified.  But  these 
are  not  the  only  tests  of  a  probable  cause  for 
capture.  If  there  be  a  reasonable  suspicion  of 
illegal  traffic,  or  a  reasonable  doubt  as  to  the 
proprietary  character,  the  national  character,  or 
the  legality  of  the  conduct  of  the  parties,  it  is 
proper  to  submit  the  cause  for  adjudication  be- 
fore the  proper  prize  tribunal ;  and  the  captors 
will  be  justified,  although  the  court  should  acquit 
without  the  formality  of  ordering  further  proof. 
The  George,  1  Mason's  C.  C.  R.  24. 

10.  Probable  cause  will  e.vcnse  the  seizure  of 
a  neutral  vessel  for  breach  of  a  municipal  regu- 
lation ;  but  the  ground  of  excuse  ought  to  be 
stronger  than  in  the  case  of  a  capture  of  a  neu- 
tral by  a  belligerent.  Sliattuck  v.  Maley,  1  Wash. 
C.  C.  R.  245. 

11.  Where  probable  cause  for  seizure  is 
shown,  the  seizor  becomes  a  bona  fide  possessor, 
and  is  not  responsible  for  the  consequences 
which  may  result;  but  where  the  seizure  is 
wholly  without  excuse,  the  seizor  is  liable  for 
all  damages  which  may  ensue  from  the  seizure. 
Ibid. 

12.  A  final  decree  of  acquittal  on  a  proceed- 
ing in  rem,  without  a  certificate  of  probable 
cause  of  seizure,  is  conclusive  on  every  inquiry 
before  every  other  tribunal,  that  there  was  no 
cause  of  seizure.  The  Jp'ollon,  9  Wheat.  362; 
5  Cond.  Rep.  612. 

13.  A  municipal  seizure  cannot  be  excused  or 
justified  upon  the  ground  of  probable  cause  ex 
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cept  where  some  statute  creates  and  defines  the 
exemption  from  damages.     Ibid. 

14.  To  justify  a  seizure,  there  must  be  a  pro- 
bable cause;  and  if  an  officer  of  the  customs 
seize  without  a  probable  cause,  no  indictment 
will  lie  for  resisting  him  under  the  act  of  2d 
March,  1798,  sec.  71,  ch.  128.  Uniled  Slates  v. 
Gaij,  2  GaUis.  C.  C.  R.  259. 

15.  What  is  probable  cause,  is  a  question  of 
law,  where  the  facts  are  ascertained.     Ibid. 

16.  Probable  cause  is  a  sufficient  justification 
for  a  capture;  but  this  protection  may  be  for- 
feited by  subsequent  misconduct,  or  negligence. 
The  George,  1  Mason's  C.  C.  R.  24. 

17.  Probable  cause  of  capture  may  depend  on 
the  ordinances  of  the  country  of  the  captors,  as 
well  as  on  the  laws  of  nations.  The  Invincible, 
2  Gall  is.  C.  C.  R.  29. 

18.  If  an  officer  of  the  revenue  seize  goods 
without  probable  cause,  he  is  responsible  for  any 
loss  or  injury  sustained  by  want  of  due  diligence. 
Burke  v.Trevitt,  1  Mason's  C.  C.  R.  96. 

19.  Where  goods  have  been  libelled  under  the 
sixty-seventh  section  of  the  duty  collection  law. 
for  disagreeing  with  the  entries,  and  the  claim- 
ant sets  up  mistake  as  an  excuse,  the  circum- 
stance that  probable  cause  of  seizure  has  been 
made  out,  does  not  impose  on  the  claimant  the 
necessity  of  making  out  an  unusually  clear  case 
of  mistake — all  he  has  to  do,  is  to  produce  ordi- 
nary proof.  United  States  v.  Nine  Packages  of 
Linen,  Paine's  C.  C.  R.  129. 

20.  Probable  cause  of  action  in  a  suit,  upon 
the  failure  to  recover  in  which  an  action  for  a 
malicious  prosecution  is  instituted,  is  a  sufficient 
answer  to  such  a  suit.  Ray  v.  Lau\  Peters'  C. 
C.  R.  207. 

21.  No  suit  can  be  maintained  for  a  malicious 
prosecution,  unless  there  be  both  a  want  of  pro- 
bable cause  for  the  prosecution,  and  malice  in 
the  party.  Malice  may  be  inferred,  fron:i  want 
of  probable  cause.  Blunt  v.  Little,  3  Mason's 
C.  C.  R.  102. 

22.  In  an  action  for  malicious  civil  prosecu- 
tion, the  advice  and  opinion  of  counsel,  as  to 
there  being  good  cause  of  action,  given  before 
the  commencement  of  the  suit,  is  admissible  in 
evidence;  but  not  if  given  afterwards.  But  such 
evidence  of  the  advice  and  opinion  of  counsel  is 
not  evidence,  unless  it  be  shown  what  the  state- 
ment of  facts  was  which  was  laid  before  them 
for  their  advice  and  opinion.     Ibid. 

23.  In  an  action  for  damages  for  a  malicious 
prosecution,  for,  1.  Charging  the  plaintiff  with 
having  stolen  certain  articles  used  in  the  manu- 
facture of  gunpowder,  and  causing  the  plaintiff" 
to  be  imprisoned  thereon.  2.  In  bringing  a  civil 
action  against  the  plaintiff,  and  demanding  ex- 
cessive bail.  3.  In  causing  the  plaintiff"  to  be 
indicted  in  the  state  of  Delaware,  as  the  receiver 
of  certain  articles  used  in  the  manufacture  of 
gunpowder,  knowing  them  to  have  been  stolen  ; 
all  of  which  charges  were  alleged  to  have  been 
maliciously  made,  and  without  probable  cause. 
Held,  that  of  the  malice  alleged  in  the  action 
the  jury  are  the  exclusive  judges.  Probable 
cause  for  such  a  prosecution  is  a  mixed  question 
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of  law  and  fact.  What  circumstances  are  suffi- 
cient to  prove  a  probable  cause,  must  be  decided 
by  the  court;  but  to  the  jury  it  must  be  left  to 
decide  whether  these  circumstances  are  proved 
by  credible  testimony.  Munns  v.  Dvvont  ct  al., 
3  Wash.  C.  C.  R.  31. 

24.  Probable  cau.se  is  a  reasonable  ground  for 
suspicion,  supported  by  circumstances  sufficient- 
ly strong  in  themselves  to  warrant  a  cautious 
man  in  believing  that  the  accused  is  guilty. 
Ibid. 


PROBATE  OF  A  WILL. 

1.  Where  a  suit  in  one  state  brings  inciden- 
tally in  question  the  title  to  land  held  under  a 
devise  in  another  state,  it  is  not  necessary  that 
there  should  be  a  probate  of  the  will  in  the  slate 
where  the  suit  is  brought,  before  it  can  be  used 
as  evidence  of  title.  Slack  v.  Walcott,  3  Mason's 
C.  C.  R.  508. 

2.  Query,  Whether  a  devise  of  land  in  a  slate 
where  the  probate  is  conclusive,  is  bound  to 
make  the  heirs  at  law  parties  to  an  original  bill, 
in  the  nature  of  a  bill  of  revivor,  torevive  a 
suit  against  third  persons,  respecting  the  land. 
Ibid. 

3.  The  fact  that,  by  the  lex  loci  where  land 
lies,  a  probate  of  a  will  is  conclusive,  does  not 
enable  a  devisee  to  maintain  a  mere  bill  of  re- 
vivor; for  none  can  maintain  it  but  a  privy  in 
representation,  as  an  heir  or  executor.     Ibid. 

4.  By  the  laws  of  Rhode  Island,  the  probate 
of  a  will  in  the  proper  probate  court  is  under- 
stood to  be  an  indispensable  preliminary  to 
establish  the  right  of  the  devisee  ;  and  then  his 
title  relates  back  to  the  death  of  the  testator. 
Wilkinson  v.  Leland,  2  Peters,  655. 

5.  The  probate  in  one  state  or  country  is  of  no 
validity  as  affecting  the  title  to  lands  Jn  another. 
Query,  How  far  this  general  principle  is  modified 
by  the  provisions  of  the  constitution  and  laws  of 
the  United  States,  in  respect  to  the  faith  and  cre- 
dit, &c.,  to  be  given  to  the  public  acts,  records, 
and  judicial  proceedings  of  each  state,  in  every 
other  state.  Darby  v.  Mayer,  10  Wheat.  469 ;  6 
Cond.  Rep.  185. 

6.  A  duly  certified  copy  of  a  will  of  lands, 
and  the  probate  thereof,  in  the  orphans'  court  of 
Maryland,  is  not  evidence,  in  an  action  of  eject- 
ment, of  a  devise  of  lands  in  Tennessee.     Ibid. 

7.  By  the  law  of  Pennsylvania,  the  register 
of  wills  is  authorized  to  take  the  probate  of  wills, 
copies  of  which,  with  the  wills,  under  his  seal, 
are  declared  to  be  matters  of  record,  and  good 
evidence.  This  authority  extends  to  republished 
wills  and  codicils,  which,  in  reference  to  after 
acquired  lands,  are  as  new  wills.  Musser  v 
fioTi/,  3  Wash.  C.  C.  R.  481. 

8.  Where  a  will,  devising  lands,  made  in  onf' 
state,  is  registered  in  another  state  in  which  the 
lands  lie,  the  registration  has  relation  backwards; 
and  it  is  wholly  immaterial  whether  the  same 
was  made  before  or  after  the  commencement  of 
a  suit.     Poole  v.  Fleeger,  11  Peters,  185. 
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PROBATE  COURT. 

1.  Rhode  Island. — A  simple  reversal  by  the 
fuprome  court,  ot"  a  decree  of  the  probate  court, 
ordering  distribution,  is  no  bar  to  a  subsequent 
bill  in  equity,  to  compel  distribution.  Such  re- 
versal is  not  conclusive  in  another  court,  as  to 
the  reasons  of  appeal;  especially  if  there  be 
several,  and  it  do  not  pioceed  distinctly  upon 
any  one.  Harvey  v.  Roland,  2  Gallis.  C.  C.  R. 
216. 

2.  The  courts  of  probate  of  Rhode  Island, 
cannot  appoint  a  guardian  to  a  person,  as  inca- 
pable of  taking  care  of  her  estate,  under  the  sta- 
tute of  1798,  without  notice  to  the  party  of  an 
adjudication  on  the  facts.  Sinitkv.  Jhnliinxame, 
4  Mason's  C.  C.  R.  121. 

3.  Massachusetts. — The  will  of  a  feme  covert, 
under  a  power  reserved  in  a  settlement,  must 
be  proved  in  the  courts  of  probate,  before  it  can 
be  acted  upon  elsewhere,  exactly  as  the  wills 
of  persons  sui  juris.  The  courts  of  probate  have 
exclusive  jurisdiction  of  such  questions.  Picquet 
v.  Swmm,  4  IMason's  C.  C.  R.  443. 

4.  A  derivative  title  to  personalty  may  be 
proved  under  a  foreign  will,  without  probate 
here.    Trccothic  v.  Austin,  4  Mason's  C.  C.  R.  16. 

5.  Rhode  Island. — A  judgment  in  the  court 
of  probate  of  a  state,  is  not  conclusive,  where  it 
has  been  obtained  by  fraud.  The  settlement 
of  an  administrator's  account  in  the  probate 
court,  procured  by  fraud,  is  not  conclusive. 
Pratt  V.  Northam,  5  IMason's  C.  C.  R.  95. 

6.  The  grant  of  administration  to  a  husband, 
on  his  wife'.s  estate,  with  the  will  annexed,  by 
a  probate  court,  is  conclusive,  to  establish  her 
right  to  make  the  will;  for  the  general  jurisdic- 
tion includes  the  right  to  inquire  into  this  fact. 
Q>j:sels  V.  Vernon,  5  Iviason's  C.  C.  R.  332. 


expressly  adjudged  ;  but  it  is  the  clear  result  of 
the  argument  of  the  court.     Ibid. 

3.  The  act  of  the  legislature  of  Virginia,  in 
1792,  to  regulate  proceedings  on  judgments,  is 
substantially  and  technically  a  limitation  on 
judgments;  and  is  not,  therefore,  an  act  to  regu- 
late process.  It  is  a  limitation  law,  and  is  a  rule 
of  property;  and  under  the  34th  section  of  the 
judiciary  act,  is  a  rule  of  decision  for  the  courts 
of  the  United  States.     Ibid. 

4.  The  act  of  the  legislature  of  Virginia  of 
1792,  limits  actions  and  executions  on  judgments 
rendered  process  in  the  state  courts;  and  the 
same  rule  must  be  applicable  to  judgments  ob- 
tained in  the  courts  of  the  United  States.     Ibid. 
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PROCEEDINGS  ON  JUDGMENTS. 

1.  A  judgment  was  obtained  in  the  circuit 
court  of  the  United  States  for  the  district  of  Vir- 
ginia, in  December,  1821,  and  a  writ  of  fieri  fa- 
cias was  issued  on  this  judgment  in  January, 
1822,  which  was  not  returned;  and  no  other 
e.xecution  was  issued  until  August,  1836,  when 
a  capias  ad  satisfaciendum  was  issued  against 
the  defendant.  Held,  that  this  execution  issued 
illegally,  in  consequence  of  the  lapse  of  time 
between  the  rendition  of  the  judgment  and  the 
issuing  of  execution  in  1836.  Ross  fy  King  v. 
Duval  tt  al.,  13  Peters,  45. 

2.  The  result  of  the  opinion  of  the  supreme 
court,  in  the  case  of  Wayman  v.  Southard,  10 
Wheat.  1;  (6  Cond.  Rep.  1.)  delivered  by  Mr. 
Chief  Justice  Marshall,  was,  that  the  execution 
laws  of  Kentucky,  having  passed  subsequent  to 
the  process  acts,  did  not  apply  to  executions  i.s- 
sued  by  the  circuit  court  of  the  United  States; 
and  that  under  the  judiciary  and  process  acts, 
the  courts  had  power  to  regulate  proceedings  on 
executions.  The  power  of  the  court  to  adopt 
such  rules,  was  not  embraced  in  the  point  certi- 
fied foi-  the  decision  of  the  court,  and  was  not 


1.  The  legislature  of  a  state  cannot  suspend 
process  in  the  courts  of  the  United  States,  as  to 
its  citizens.  Babcock  v.  Weston,  1  Gallis.  C.  C. 
R.  168. 

2.  It  is  not  a  contempt  of  court  to  serve  a  per- 
son with  a  summons,  while  attending  at  the 
place  where  the  court  is  held,  as  a  party  in  a 
cause,  or  as  a  witness.  It  is  a  contempt  of  court 
to  serve  process,  either  of  summons  or  capias, 
in  the  actual  or  constructive  presence  of  ihe 
court.  Bli!j::kfs  Ex'rs  v.  Ashley.  1  Peters'  C.  C. 
R.  41. 

3.  Attachments  for  the  non-attendance  of  a 
witness,  on  a  subpoena,  must  be  served  by  the 
marshal  of  the  court;  although  the  persons 
against  whom  the  process  is  issued,  reside  in  a 
distant  count}-.  United  Stales  v.  3'Iontgomcry, 
Circuit  Court  of  the  United  States,  2  DalL  33. 

4.  An  attachment  is  the  usual  process  to  bring 
a  party  into  court,  where  he  has  not  made  a 
true  return:  and  if  he  is  present  in  court,  no 
such  process  is  necessary ;  but  the  court  may 
pass  an  order  directing  him,  immediately,  to 
answer  interrogatories.  United  States  v.  Greene, 
3  Mason's  C.  C.  R.  482. 

5.  Attachments  may  issue  out  of  the  admi- 
ralty courts  of  the  United  States,  against  the 
goods  or  debts  of  an  absent  person,  so  as  to 
make  liim  a  party  to  the  suit.  Bouysson  el  al. 
V.  Miller  ct  al.,  Bee's  Adm.  Decis.  186. 

6.  The  admiralty  may  issue  process  of  attach- 
ment to  compel  an  appearance  in  cases  of  mari- 
time torts,  as  well  as  in  cases  of  contract.  Manro 
V.  Almeida,  10  Wheat.  473  ;  6  Cond.  Rep.  190. 

7.  An  admiralty  court  has  jurisdiction  to  pro- 
ceed by  attachment  in  rem  for  a  tort,  llie  Can- 
dalero,  Bee's  Adm.  Decis.  60. 

8.  The  process  of  attachment  may  issue  when- 
ever the  defendant  has  concealed  him.self,  or  has 
absconded  from  the  country,  and  the  goods  to 
be  attached  are  within  the  jurisdiction  of  the 
court  of  admiralty.  It  may  i.«sue  against  his 
goods  and  chattels,  and  against  his  credits  and 
effects,  in  the  hands  of  third  persons.  Manro  v. 
Almeida,  10  Wheat.  473;  6  Cond.  Rep.  190. 

9.  ft  seems  that  an  attachment  cannot  issue 
without  an    express  order  of  the  judge,  but  it 
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may  be  issued  simultaneously  with  the  moni- 
tion j  and  where  the  attachment  issued  in  this 
manner,  and  in  pursuance  of  the  prayer  of  the 
libel,  the  supreme  court  will  presume  that  it 
Avas  regularly  issued.     Ibid. 

10.  The  act  for  regulating  processes  in  the 
courts  of  the  United  States,  provides  that  the 
forms  and  modes  of  proceeding  in  courts  of 
equity,  and  in  those  of  admiralty  and  maritime 
jurisdiction,  shall  be  according  to  the  principles, 
rules  and  usages  which  belong  to  courts  of  equi- 
ty, and  to  courts  of  admiralty,  respectively,  as 
contradistinguished  from  courts  of  common  law, 
subject,  however,  to  alterations  by  the  courts, 
&c.  This  act  has  been  generally  understood  to 
adopt  the  principles,  rules  and  usages  of  the 
court  of  chancery  of  England.  Valiier  v.  Hinde, 
5  Peters.  398. 

11.  Process  of  foreign  attachment  cannot  be 
properly  issued  by  the  circuit  courts  of  the  Uni- 
ted States,  in  cases  where  the  defendant  is  domi- 
ciled abroad,  or  not  found  within  the  district  in 
which  the  process  issues,  so  that  it  cannot  be 
served  upon  him.  Toland  v.  Sprague,  9  Peters, 
300. 

12.  By  the  general  provisions  of  the  laws  of 
the  United  States:  1.  The  circuit  courts  can 
issue  no  process  beyond  the  limits  of  their  dis- 
tricts. 2.  Independently  of  positive  legislation, 
the  process  can  only  be  served  upon  persons 
within  the  same  districts.  3.  The  acts  of  con- 
gress adopting  the  state  process,  adopt  the  form 
and  modes  of  service  only,  so  far  as  the  persons 
are  rightfully  within  the  reach  of  such  process; 
and  did  not  intend  to  enlarge  the  sphere  of  the 
jurisdiction  of  the  circuit  courts.  4.  The  right 
to  attach  property  to  compel  the  appearance  of 
persons,  can  properly  be  used  only  in  cases  in 
which  such  persons  are  amenable  to  the  process 
of  the  circuit  court,  in  personam;  that  is,  where 
they  are  inhabitants,  or  found  within  the  United 
States;  and  not  where  they  are  aliens,  or  citi- 
zens resident  abroad,  at  the  commencement  of 
the  suit,  and  have  no  inhabitancy  here.     Ibid. 

13.  In  the  case  of  a  person  being  amerrable 
to  process,  in  personam,  an  attachment  against 
his  property  cannot  be  issued  against  him;  ex- 
cept as  a  part  of,  or  together  with  process  to  be 
served  upon  his  person.     Ibid. 

14.  The  circuit  and  district  courts  of  the  Uni- 
ted Stales  cannot,  either  in  suits  at  common  law 
or  equity,  send  their  process  into  another  dis- 
trict ;  except  where  specially  authorized  so  to 
do,  bv  some  act  of  congress.  Ex  parte  Graham, 
3  Wash.  C.  C.  R.  456. 

15.  The  marshal  may  have  an  attachment  to 
enforce  the  payment  of  his  fees  of  office,  against 
suitors  in  the  court.  Anonymous,  2  Gallis.  C. 
C.  R.  101. 

16.  The  court  will  not  dictate  to  the  marshal, 
v^-hat  returns  he  shall  make  to  process  in  his 
hands.  He  must  make  his  return  at  his  peril, 
anti  any  person  injured  by  it,  may  have  his  legal 
remedy  for  such  return.  Wortmaii  v.  Conyng- 
ham,  Peters'  C.  C.  R.  241. 

17.  Congress  has,  by  the  constitution,  exclu- 
sive authorhy  to  regulate  proceedings  in  the 
courts  of  the  United  States;  and  the  states  have 


no  authority  to  control  those  proceedings,  except 
so  far  as  the  state  process  acts  are  adopted  by 
congress,  or  by  the  courts  of  the  United  States, 
under  the  authority  of  congress.  Wayman  v. 
Southard,  10  Wheat.  1 ;  6  Cond.  Rep.  1. 

18.  The  fourteenth  section  of  the  judiciary  act 
of  1789,  ch.  20,  authorizes  the  courts  of  the 
United  States  to  issue  writs  of  execution,  as  well 
as  other  writs.     Ibid. 

19.  The  thirty-fourth  section  of  the  judiciary 
act  of  1789,  ch.  20,  does  not  apply  to  the  pro- 
cess and  practice  of  the  courts.  It  merely  fur- 
nishes a  rule  of  decision,  and  is  not  intended  to 
regulate  the  remedy.     Ibid. 

20.  The  process  act  of  1792,  ch.  137,  is  the 
law  which  regulates  e.xecutions  issuing  from  the 
courts  of  the  United  States :  and  it  adopts  the 
practice  of  the  supreme  court  of  the  states,  in 
1789,  as  the  rule  for  governing  proceedings  on 
such  executions,  subject  to  such  alterations  as 
the  courts  of  the  United  States  may  make,  but 
not  subject  to  the  alterations  which  have  since 
taken  place  in  the  state  laws  and  practice.  Ibid. 

21.  The  statutes  of  Kentucky  concerning  exe- 
cutions, which  require  the  plaintiff  to  endorse  on 
the  execution,  that  bank  notes  of  the  Bank  of 
Kentucky,  or  notes  of  the  Bank  of  the  Common- 
wealth of  Kentucky,  will  be  received  in  pay- 
ment, and  on  his  refusal,  authorize  the  defend- 
ant to  give  a  replevin  bond  for  the  debt,  payable 
in  two  years;  are  not  applicable  to  executions 
issued  on  judgments  rendered  by  the  courts  of 
the  United  States.     Ibid. 

22.  The  laws  of  the  United  States  authorize 
the  courts  of  the  Union  so  to  alter  the  form  of 
the  process  of  execution  used  in  the  supreme 
courts  of  the  states  in  1789,  as  to  subject  to  exe- 
cution, issuing  out  of  the  federal  courts,  lands 
and  other  property  not  thus  subject  by  the  state 
laws  in  force  at  that  time.  Bank  of  the  United 
Stales  v.  Halstead,  10  Wheat.  51 ;  6  Cond.  Rep.  22. 

23.  An  attachment  is  the  usual  process  to 
bring  a  party  into  court,  where  he  has  not  made 
a  true  return;  and  if  he  is  present  in  court,  no 
such  process  is  necessary :  but  the  court  may 
pass  an  order  directing  him  immediately  to  an- 
swer interrogatories.  United  Slates  v.  Green,  3 
Mason's  C.  C.  R.  482. 

24.  It  is  not  a  contempt  of  court,  to  serve  a 
person,  while  attending  at  the  court  as  a  party 
in  a  cause,  or  as  a  witness,  with  a  summons. 
This  privilege  extends  to  exemption  from  arrest, 
and  no  further.  It  is  a  contempt  of  court  to 
serve  process,  either  of  summons  or  capias,  in 
the  actual  or  constructive  presence  of  the  court. 
Blight  V.  Fisher,  Peters'  C.  C.  R.  41. 

25.  A  subpoena  duces  tecum  may  issue  to  the 
President  of  the  United  States.  1  Burr's  Trial, 
183. 

26.  A  party  cannot  be  arrested  in  Pennsylva- 
nia, on  an  attachment  from  the  circuit  court  in 
Rhode  Island,  for  contempt,  in  not  appearing  in 
that  court  after  a  monition  served  upon  him  in 
Pennsylvania,  to  answer  in  a  prize  cause  de- 
pending in  the  court  in  Rhode  Island.  Ex  parte 
Graham,  3  Wash.  C.  C.  R.  456. 

27.  A  writ  of  error  does  not  lie  to  an  order  of 
the  court  below  to  stay  the  proceedings  finally, 
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upon  suggestion  of  the  attorney  of  the  United 
States,  in  a  case  to  which  the  United  States  are 
not  parties;  but  the  court  will  award  a  manda- 
mus nisi,  in  the  nature  of  a  procedendo.  Living- 
ston V.  Dorgenois,  7  Cranch,  577;  2  Cond.  Rep. 
618. 

28.  The  marshal  of  the  District  of  Columbia 
is  bound  to  serve  a  subpa^ia  in  chancery,  as 
soon  as  he  reasonably  can  ;  auvl  he  will,  in  case 
of  neglect,  be  answerable  to  the  plaintitT,  who 
has,  in  consequence  of  such  neulect,  sustained 
any  loss.  Kennedy  v.  lircnt,  6  Cranch,  1S7  ;  2 
Cond.  Rep.  345. 

29.  On  a  capias,  in  assumpsit  against  three, 
and  one  arrested,  who  gives  bail,  and  non  est 
inventus  as  to  the  others,  if  the  party  files  his 
declaration  ami  jvroceeds  against  the  one  arrest- 
ed, he  cannot  afterwards  bring  in  the  others  by 
alias  capias,  and  make  them  parties  to  the  suit. 
United  States  v.  Parker,  2  Dall.  373. 

30.  An  alias  capias  must  be  tested,  as  of  the 
term  to  which  the  original  writ  was  returned. 
IbuL 

31.  A  term  cannot  intervene  between  the  teste 
and  return  of  a  writ  of  error.  Hamilton  v.  Moore, 
3  Dall.  371;   1  Cond.  Rep.  168. 

32.  If  the  defendant  below  intermarries  after 
the  judgment,  and  before  the  service  of  the  writ 
of  error,   the  service  of  the  citation  upon  the 
husband  will  be  sufTicient.     Fairfax's  Errs  v.  j 
Fairfax,  5  Cranch,  19;  2  Cond.  Rep.  178.  | 

33.  There  is  no  act  of  congress  which  au- 
thorizes a  circuit  court  to  issue  a  compulsory 
process  to  the  district  court  for  the  removal  of  a 
cause  from  that  jurisdiction  before  a  final  judg- 
ment or  decree  is  pronounced.  If  a  certiorari 
should  issue  in  such  a  case,  the  district  court 
may  and  ought  to  refuse  obedience  to  the  writ : 
and  after  the  cause  is  thus  removed,  either  party 
may  move  for  a  procedendo,  or  pursue  the  cause 
in  the  district  court,  in  like  manner  as  if  the  re- 
cord had  not  been  removed.  But,  if  instead  of 
taking  advantage  of  this  irregularity,  the  defend- 
ant enter  his  appearance  in  the  circuit  court, 
take  defence  and  plead  to  issue,  it  is  too  late 
after  verdict  to  object  to  the  irregularity.  The 
cause  will  be  considered  as  an  original  one  in 
the  circuit  court,  made  so  by  consent  of  parties ; 
even  though  no  declaration  de  novo  should  be 
filed  in  the  circuit  court.  Pattcrsonv.  The  United 
States,  2  Wheat.  221  ;  4  Cond.  Rep.  98. 

34.  Whenever,  by  the  state  laws  in  force  in 
1789,  a  capias  might  issue  from  a  state  court, 
the  acts  of  1789,  and  1792,  e.\tending,  in  terms, 
to  that  species  of  writ,  must  be  understood  to 
have  adopted  its  u-se  permanently  in  the  federal 
courts.  United  States  v.  January,  10  Wheat.  66. 
In  a  note. 

35.  At  an  early  period  after  the  organization 
of  the  federal  courts,  the  rules  of  practice  in 
force  in  the  state  courts,  which  were  similar  to 
the  English  practice,  were  adopted  by  the  judges 
of  the  circuit  court.  A  subsequent  change  in 
the  practice  of  the  state  courts,  will  not  au- 
thorize a  departure  from  the  rules  adopted  in 
the  circuit  court.    Anonymous,  Peters'  C.  C.  R.  1. 

36.  Whenever,  by  the  laws  of  the  United 
States,  a  defendant  is  to  be  arrested,  the  process 


of  arrest  employed  in  the  state,  shall  be  pur- 
sued.    2  Burr's  Trial,  481. 

37.  Upon  executing  a  writ  of  inquiry,  in  Vir- 
ginia, in  an  action  of  assumpsit  upon  a  promis- 
sory note,  it  is  necessary  to  produce  a  note,  cur- 
responding  with  that  slated  in  the  declaration  ; 
but  it  is  not  necessary  lo  prove  the  note.  Shechy 
v.Mandevdle,  7  Cranch,  208;  2  Cond.  Rep.  476. 

38.  A  party  charged  with  a  crime,  even  be- 
fore inilictment  found,  may  have  compulsory 
process  for  his  witnesses.  But  his  omitting  lo 
avail  himself  of  this  right  is  not  such  negligence 
as  will  deprive  him  of  the  benefit  of  having  his 
cause  poslponeti,  if  his  witnesses  be  absent;  but 
it  will  justify  the  court  in  imposing  terms  on 
him.  United  States  v.  3Ioore,  Wallace's  C.  C. 
R.  23. 

39.  The  process  act  of  congress,  of  1828,  was 
passed  shortly  after  the  decision  of  the  supreme 
court  of  the  United  States,  in  the  case  of  Wey- 
man  v.  Southard,  and  the  Bank  of  the  United 
Slates  V.  Halsted,  and  was  intended  as  a  legisla- 
tive sanction  of  the  opinions  of  the  court  in  those 
cases.  The  power  given  to  the  courts  of  the 
United  States,  by  this  act,  to  make  rules  and 
regulations  on  final  process,  so  as  to  conform 
the  same  to  the  laws  of  the  states  on  the  same 
subject,  extends  to  future  legislation  ;  and  as 
well  to  the  modes  of  proceedings  on  executions, 
as  to  the  forms  of  writs.  Ross  fy  King  v.  Duval 
et  al.,  13  Peters,  45. 

40.  All  proceedings  for  attachments  are  on 
the  civil  side  of  the  courts,  and  are  to  be  en- 
titled with  the  names  of  the  parties,  until  an 
attachment  issues ;  after  which  they  are  on  the 
criminal  side.  United  States  v.  JVayne,  Wallace's 
C.  C.  R.  134. 

41.  The  courts  of  chancery  of  the  United 
Stales,  will;  under  circumstances,  order  a  com- 
mission of  rebellion,  to  be  returnable  forthwith. 
Ibul. 

42.  The  judiciary  act  of  1789,  ch.  20,  does  not 
contemplate  compulsive  process  against  any 
person  in  any  district,  unless  he  be  an  inhabitant 
of,  or  found  within,  the  same  district  at  the  time 
of  serving  the  writ.  Picquet  v.  Swan,  5  Mason's 
C.  C.  R.  35. 

43.  The  act  of  Massachusetts  of  1797,  ch.  50, 
prescribing  the  modes  of  serving  process  does 
not  apply  to  a  case  where  the  defendant  has 
been  an  inhabitant,  but  at  the  time  of  the  suit 
brought  has  his  actual  domicil  in  another  state  or 
country.     Ibid. 

44.  Under  the  statute  of  Massachusetts  of 
1823,  ch.  212,  giving  relief  against  fraud  to  secure 
attaching  creditors,  it  is  not  necessary  that  the 
second  attachment  should  be  returnable  to  the 
same  term  of  the  court  as  the  first  attachment. 
Query,  If  the  plaintiff  m.ust,  in  all  cases  under 
that  act,  sign  and  make  oath  to  his  petition  to  be 
admitted  to  defend  against  the  first  attachment, 
or  if  he  is  abroad,  it  may  be  done  by  his  agent. 
Lodge  V.  Lodge,  5  Mason's  C.  C.  R.  407. 

45.  Pennsylvania. — Levy  and  condemnation, 
under  an  execution,  keep  a  judgment  alive,  and 
preserve  the  lien  without  a  scire  facias.  United 
States  v.  The  Mechanics'  Bank,  Gilpin's  D.  C.  R.  54. 

46.  Where  there  is  a  scire  facias  to  revive  a 
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jud^^ment,  the  defendant  cannot  avail  himself  of 
ma.'ters  of  defence  which  occurred  previous  to 
the  original  judgment.  United  States  v.  Thomp- 
son, Gilpin's  D.  C.  R.  622. 

47.  Laws  which  relate  to  practice,  process,  or 
modes  of  proceeding  before  or  after  judgment, 
are  exceptions  to  the  34th  section  of  the  judiciary 
act  of  1799,  as  congress  have  legislated  on  the 
subject.  The  supreme  court  of  the  United  States 
have  established  the  distinction  to  be  this  :  state 
laws,  which  furnish  the  court  a  rule  for  forming 
a  judgment,  are  binding  on  the  federal  courts, 
not  laws  for  carrying  that  judgment  into  execu- 
tion :  that  is  governed  by  the  acts  of  congress; 
and  the  rules  of  practice  adopted  in  pursuance 
thereto.  Tliompson  v.  Phillips,  Baldwin's  C.  C. 
R.  274. 

48.  The  act  of  the  legislature  of  Ohio,  of  Feb- 
ruary, 1820,  relative  to  proceedings  against  par- 
ties to  promissory  notes,  by  which  all  the  parties 
to  a  note  might  be  proceeded  against  in  one  suit, 
was  a  very  wise  and  benevolent  law,  and  its 
salutary  effects  produced  its  immediate  adoption 
into  the  practice  of  the  courts  of  the  United 
States,  and  the  suits  have,  in  many  instances, 
been  prosecuted  under  it.  Fnllertonv.  The  Bank 
of  the  United  Stales,  1  Peters,  612. 

49.  Although  the  act  of  the  legislature  of  Ohio, 
regulating  the  mode  of  proceeding  in  actions  on 
promissory  notes,  was  passed  after  the  making 
of  the  note  upon  which  this  action  was  brought, 
yet  the  circuit  court  of  the  United  States  for  the 
district  of  Ohio,  having  incorporated  the  action 
under  that  statute,  with  all  its  incidents,  into  its 
course  of  practice,  and  having  full  power  by  law 
to  adopt  it;  there  does  not  appear  any  legal  ob- 
jection to  its  doing  so,  in  the  prosecution  of  the 
system  under  which  it  has  always  acted.  Yeaton 
v.  Lenox,  8  Peters,  129. 

50.  The  process  act  of  1798  expressly  adopts 
the  mesne  process,  and  modes  of  proceeding  in 
suits  at  common  law,  then  existing  in  the  high- 
est state  court,  under  the  state  laws;  which  of 
course  included  all  the  regulations  of  the  state 
laws  as  to  bail,  and  e.xemptions  of  the  party  from 
arrest  and  imprisonment.  In  regard,  also,  to 
writs  of  execution,  and  other  final  process;  and 
"the  proceedings  thereupon;"  it  adopts  an 
equally  comprehensive  language,  and  declares 
they  shall  be  the  same  as  were  then  used  in  the 
courts  of  the  state.  Beers  v.  Haughton,  9  Peters. 
329. 

51.  Process  of  foreign  attachment  cannot  be 
properly  issued  by  the  circuit  courts  of  the  United 
States,  in  cases  where  the  defendant  is  domiciled 
abroad,  or  not  found  within  the  district  in  which 
the  process  issues,  so  that  it  can  be  served  upon 
him.     Toland  v.  Sprague,  12  Peters.  300. 

52.  The  true  construction  of  the  eleventh  sec- 
tion of  the  judiciary  act  of  1789,  is,  that  it  did 
not  mean  to  distinguish  between  those  who  are 
inhabitant.s,  or  found  within  the  district,  by  pro- 
cess issued  out  of  the  circuit  court,  and  persons 
domiciled  abroad ;  so  as  to  protect  the  first,  and 
leave  the  others  not  within  the  protection  :  but 
even  with  regard  to  those  who  are  within  the 
United  States,  they  .should  not  be  liable  to  the 
process  of  the  circuit  courts  of  the  United  Stales, 


unless  in  one  or  other  of  the  predicaments  stated 
in  the  clause.  And  as  to  all  those  who  are  not 
within  the  United  States,  it  was  not  in  the  con- 
templation of  congress  that  they  would  be  at  all 
subject,  as  defendants,  to  the  process  of  the  cir- 
cuit courts;  which,  by  reason  of  their  being  in 
a  foreign  jurisdiction,  could  not  be  served  upon 
them ;  and  therefore  there  was  no  provision 
whatsoever  in  relation  to  them.     Ibid. 

53.  By  the  general  provisions  of  the  laws  of 
the  United  States:  1.  The  circuit  courts  can 
issue  no  process  beyond  the  limits  of  their  dis- 
tricts. 2.  Independently  of  positive  legislation, 
the  process  can  only  be  served  upon  persons, 
within  the  same  districts.  3.  The  acts  of  con- 
gress adopting  the  state  process,  adopt  the  form 
and  modes  of  service  only,  so  far  as  the  persons 
are  rightfully  within  the  reach  of  such  process ; 
and  did  not  intend  to  enlarge  the  sphere  of  the 
jurisdiction  of  the  circuit  courts.  4.  The  right 
to  attach  property  to  compel  the  appearance  of 
persons,  can  properly  be  used  only  in  cases  in 
which  such  persons  are  amenable  to  the  process 
of  the  circuit  court,  in  personam ;  that  is,  where 
they  are  inhabitants,  or  found  within  the  United 
Slates  ;  and  not  where  they  are  aliens,  or  citizens 
resident  abroad,  at  the  commencement  of  the 
suit,  and  have  no  inhabitancy  here.     Ibid. 

54.  In  the  case  of  a  person  being  amenable  to 
process,  in  personam,  an  attachment  against  his 
property  cannot  be  issued  against  him ;  except 
as  a  part  of,  or  together  with  process  to  be  served 
upon  his  per.son.     Ibid. 

55.  The  circuit  court  of  each  district,  sit  within 
and  for  that  district,  and  are  bounded  by  its 
local  limits.  Whatever  may  be  the  extent  of 
the  jurisdiction  of  the  circuit  court,  over  the  sub- 
ject-matter of  suits,  in  respect  to  persons  and 
properly,  it  can  only  be  exercised  within  the 
limits  of  the  district.  Congress  might  have  au- 
thorized civil  process  from  any  circuit  court  to 
have  run  into  any  state  of  the  Union.  It  has  not 
done  so.  It  has  not,  in  terms,  authorized  any 
civil  process  to  run  into  any  other  district;  with 
the  single  exception  of  subpoenas  to  witnesses 
within  a  limited  distance.  In  regard  to  final  pro- 
cess, there  are  two  cases,  and  only  two,  in  which 
writs  of  execution  can  now  by  law  be  served  in 
any  other  district  than  that  in  which  the  judg- 
ment was  rendered ;  one  in  favour  of  private 
persons  in  another  district  of  the  same  state; 
and  the  other  in  favour  of  the  United  States,  in 
any  part  of  the  United  States.     Ibid. 

56.  A  party  against  whose  property  a  foreign 
attachment  has  issued  in  a  circuit  court  of  the 
United  Stales,  although  the  circuit  court  had  no 
right  to  issue  such  an  attachment,  having  ap- 
peared to  the  suit,  and  pleaded  to  issue,  cannot 
afterwards  deny  the  jurisdiction  of  the  court; 
The  party  had,  as  a  personal  privilege,  a  right  to 
refuse  to  appear;  but  it  was  also  competent  to 
him  to  waive  the  objection.     Ibid. 

57.  The  statute  of  May  19.  1828,  entitled  "an 
act  further  to  regulate  process  in  the  courts  of 
the  United  State's,"  which  proposes  only  to  regu- 
late the  mode  of  proceedings  in  civil  suits,  does 
not  divest  the  public  of  any  right,  does  not  vio- 
late any  principle  of  public  policy,  but  on  the 
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contrary,  makes  provision  in  accordance  with 
the  policy  which  tue  government  has  indicated 
by  many  acts  of  previous  legislation,  to  conform 
to  stale  laws,  in  giving  to  persons  imprisoned 
under  execution,  the  privilege  of  jail  limits,  em- 
bracing executions  at  the  suit  of  the  United 
States.  The  United  States  v.  Knight,  14  Peters, 
30- 


2.  An  injunction  was  granted  on  the  applica- 
tion of  the  state  of  Georgia,  to  stay  money  in 
the  hands  of  the  marshal  of  the  state  of  Georgia, 
which  was  claimed  by  the  slate  under  the  con- 
fiscation act,  for  the  purpose  of  enabling  the 
state  to  liavf  the  claim  ileciiled  at  law.  2  Dall. 
202;   1  Cond.  Uep.  3. 

3.  Proclamation  was  made  tliat  the  state  of 


58.  The  process  act  of  1828  prescribes  that  !  New  York  is  requireil  to  appear.  Judgment  by 
the  then  processes  and  modes  of  proceeding  in  default  be  entered  at  the  next  term  unless  cause 
the  hiirhest  court  of  original  jurisdiction,  are  ap-  I  shown.  Oswald's  Adm'rs  v.  The  State  of  New 
phcable  to  the  courts  of  the  United  Slates,  re-  York,  2  Dall.  415;  1  Cond.  Rep.  6. 
spectively,  that  came  into  the  Union  after  1789.  |  4.  1793.  A  majority  of  the  justices  of  the  su- 
The  third  section,  which  applies  to  old  and  new  |  preme  court  were  of  opinion  that  under  the  con- 
states, Louisiana  excepted,  declares  that  writs  stitution  of  the  United  Slates,  as  originally 
of  execution,  &c.,  issued  on  judgments  or  de-  adopted,  a  suit  might  be  brought  against  a  slate, 
crees,  shall  be  the  same  in  each  state,  respecl-  |  by  a  citizen  of  another  stale,  in  the  supreme 
ively,  as  are  now  used  in  the  courts  of  law  of  j  court  of  the  United  Stales.  Chisholm  v.  The  State 
such'state,  giving  the  courts  power  to  alter  final  i  of  Geor<iia,  2  Dall.  419;  1  Cond.  Rep.  6. 
process  by  rules,  so  far  only  as  to  conform  to        5.   1798.  The  amendment  of  the  constitution 


process  by  rules,  so  far  only 
any  law  subsequently  passed  on  the  subject. 
No  rules  have  been  adopted  in  Pennsylvania; 
and  the  acts  of  congress  of  1789  and  1792,  go- 
vern this  case.  Duncan  v.  Darst  et  al.,  17  Pe- 
ters, 209. 

59.  The  terms,  '-modes  of  process,"  in  the 
act  of  1789,  and  '-proceedings  upon  executions 
and  other  final  process,"  in  the  act  of  1828,  have 
the  same  meaning,  and  include  all  the  regula- 
tions and  steps  incident  to  that  process,  from  its 
commencement  to  its  termination,  as  prescribeil 
by  the  slate  laws,  so  far  as  they  can  be  made  lo 
apply  to  the  federal  courts.     Ibid. 

60".  No  rule,  under  the  third  section  of  the  act 
of  1828,  which  authorizes  the  courts  of  the 
United  States  to  alter  final  process,  so  far  as  to 
conform  it  to  any  changes  which  may  be  adopted 
by  state  legislation,  and  state  adjudications, 
made  by  a  district  judge,  will  be  recognised  by 
the  supreme  court  as  binding,  except  those  made 
by  the  district  courts,  exercising  circuit  court 
powers.     Amis  v.  Smith,  16  Peters,  303. 

61.  Process  should  be  served  on  an  infant  be- 
fore the  appointment  of  a  guardian  ad  litem. 
Car r inert 071' s  Heirs  v.  Brents  et  ah,  1  M'Lean's  C. 
C.  R.  f74. 

62.  A  voluntary  appearance  is  a  waiver  of 
process.     Ibid. 

63.  Where  a  writ  is  served  on  a  person  of  a 
different  name  from  the  one  ag-ainst  whom  it 
was  issued,  and  there  is  no  appearance,  the 
plaintiff  cannot  proceed.  Elliott  et  al.  v.  Holmes 
et  al,  1  M'Lean's  C.  C.  R.  466. 


by  which  the  judicial  power  of  the  United  States 
was  declared  not  to  extend  to  any  suit  com- 
menced or  prosecuted  by  a  citizen  or  citizens  of 
another  state,  or  by  foreign  subjects  against  a 
state,  prevented  the  exercise  of  jurisdiction  in 
any  such  case,  past  or  future.  Hollins:sivorlh  v. 
The  State  of  Virginia,  3  Dall.  378;  1  Cond.  Rep. 
169. 

6.  The  state  of  Georgia  has  a  right  to  sue  for 
a  debt  due  to  a  British  subject,  and  claimed  to 
be  confiscated:  it  is  a  right  to  be  pursued  at 
common  law.  The  State  ofGeorzia  v.  Braihford, 
2  Dall.  415;  1  Cond.  Rep.  7. 

7.  A  claim  of  the  state  of  Georgia,  under  the 
confiscation  act  of  the  legislature  of  the  state, 
of  the  4th  May,  1794,  on  the  defendants,  citi- 
zens of  South  Carolina,  for  a  debt  due  by  a  citi- 
zen of  Georgia,  alleged  to  have  been  forfeited, 
was  tried  at  the  bar  of  the  supreme  court  by  a 
jury.  2'he  State  of  Georgia  v.  Braihford  et  ah, 
'3  Dall.  1 ;   1  Cond.  Rep.  8. 

8.  Although  the  claims  of  a  state  may  be  ulti- 
mately affected  by  the  decision  of  a  cause,  yet 
if  the  state  be  not  necessarily  a  defendant,  the 
courts  of  the  United  Slates  must  take  jurisdiction. 
United  States  v.  Peters,  5  Cranch,  115;  2  Cond. 
Rep.  202. 

9.  A  state,  not  being  a  party  to  an  ejectment, 
brought  in  the  circuit  court  by  private  individuals, 
nor  interested  in  its  decision,  is  not  entitled  to  an 
injunction  from  the  supreme  court,  on  a  general 
claim  of  soil  and  jurisdiction  involved  in  the  pri- 
vate suit.  Neiv  York  \ .  Connecticut,  4  Dall.  3; 
1  Cond.  Rep.  203. 

10.  If  a  state  cannot  sue  at  law  for  a  right  of 
sovereignty  and  jurisdiction,  yet  it  seems  that  it 
might  file  a  bill  in  equity  against  the  state,  con- 
testing its  claims  in  the  supreme  court  of  the 
United  States,  praying  to  be  quieted  as  to  the 
boundary  of   the   disputed  territories;   and  the 
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point  commissioners  to  ascertain  and  report  those 

boundaries.    Ibid 


ARE  PARTIES. 

1.  In  the  case  of  Van  Stephorst  and  others  v. 

The  State  of  Maryland,  the  supreme  court  re-  11.  JNIaryland. — A  writ  of  error  lies  frorn  the 

fused  to  award  a  commission  to  take  the  tesli-  supreme  court  of  the  United  States  to  the  highest 

monv  of  absent  witnesses,  until  the   commis-  court  of  a  state,  in  a  case  where  the  question  is 

sinners  were  named.    Van  Stephorst  et  al.  v.  The  whether  a  confi,scation  under  a  law  of  the  state 
State  of  Maryland,  2  Dall.  401;  1  Cond.  Rep.  2.   .  was  complete,  before  the  treaty  of  peace  with 
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Great  Britain.     Smilk  v.  The  State  of  Maryland,  I  which  respects  the  land  occupied  by  the  Indians, 
6  Cranch,  286;  2  Cond.  Rep.  377.  and  prays  the  aid  of  the  court  to  picitect  their 

12.  It  is  no  objection  to  the  exercise  of  the    possessions,  may  be  more  doubtful.     ""' 


The  mere 


appellate  jurisdiction  of  the  supreme  court,  that 
one  of  the  parties  is  a  stale,  and  the  other  a  citi- 
zen of  that  state.  Cohens  v.  Virginia,  6  Wheat. 
264  ;  5  Cond.  Rep.  90. 

13.  A  case  in  law  or  equity  consists  of  the 
rights  of  one  party  as  well  as  of  the  other;  and 
is  said  to  arise  under  the  constitution,  or  a  law 
of  the  United  States,  whenever  its  correct  deci- 
sion depends  on  the  construction  of  either.  Jbid. 

14.  Where  a  state  obtains  a  judgnient  ag-ainst 
an  individual,  and  the  court  rendering  such  judg- 
ment overrules  a  defence  set  up  under  the  con- 
stitution or  laws  of  the  United  States,  the  transfer 
of  the  record  into  the  supreme  court,  for  the  sole 
purpose  of  inquiring  whether  the  judgment  vio- 
lates the  constitution  or  laws  of  the  United  States, 
cannot  be  denominated  a  suit  commenced  or 
prosecuted  against  the  state,  whose  judgment  is 
so  far  re-examined,  within  the  eleventh  amend- 
ment of  the  constitution  of  the  United  States. 
Ibid. 

15.  Jurisdiction  is  neither  given  nor  ousted  by 
the  relative  situation  of  the  parties  concerned  in 
interest,  but  by  the  relative  situation  of  the  par- 
ties named  on  the  record ;  consequently,  the 
eleventh  amendment  to  the  constitution,  which 
restrains  the  jurisdiction  of  the  federal  courts 
over  suits  against  states,  is  limited  to  those  suits 
in  which  a  state  is  a  party  on  the  record.  Bank 
of  the  United  Slates  v.  The  Planters'  Bank  of 
Georgia,  9  Wheat.  904  :  5  Cond.  Rep.  794. 

16.  The  supreme  court  of  the  United  States 
have  not  jurisdiction  in  the  matter  of  a  bill  filed 
by  the  Cherokee  nation  of  Indians,  against  the 
state  of  Georgia,  praying  for  an  injunction  to 
prevent  the  execution  of  certain  laws  passed  by 
the  legislature  of  Georgia,  relative  to  lands  within 
the  boundaries  of  the  lands  of  the  Cherokee  na- 
tion ;  the  Cherokee  nation  not  being  "a  foreign 
slate,"  in  the  sense  in  which  the  term  "foreign 
stale"  is  used  in  the  constitution  of  the  United 
States.  Cherokee  Nation  v.  The  State  of  Georgia, 
5  Peters,  1. 

17.  The  third  article  of  the  constitution  of  the 
United  States  describes  the  extent  of  the  judi- 
cial power.  The  second  section  closes  an  enu- 
meration of  the  cases  to  which  it  extends,  with 
'•'controversies  between  a  state  and  the  citizens 
thereof,  and  foreign  states,  citizens,  or  subjects." 
A  subsequent  clause  of  the  same  section  gives 
the  supreme  court  original  jurisdiction  in  all 
cases  in  which  a  state  shall  be  a  party — the  state 
of  Georgia  may  then  certainly  be  sued  in  the 
supreme  court.     Ibid. 

18.  This  bill,  filed  on  behalf  of  the  Cherokees, 
seeks  to  restrain  a  stale  from  the  forcible  exer- 
cise of  legislative  power  over  a  neighbouring 
people  asserting  their  independence,  their  right 
to  which  the  state  denies.  On  several  of  the 
matters  alleged  in  the  bill;  for  example,  on  the 
laws  making  it  criminal  to  exercise  the  usual 
power  of  self-government  in  their  own  country, 
by  the  Cherokee  nation;  the  supreme  court  can- 
not interpose,  at  least  in  the  form  in  which  those 
matters  are  presented.     That  part  of  the  bill 


question  of  right  might,  perhaps,  be  decided  by 
the  supreme  court,  in  a  proper  case,  with  proper 
parties.  But  the  court  is  asked  to  do  more  than 
decide  on  the  title.  The  bill  requires  the  court 
to  control  the  legislature  of  Georgia,  and  to  re- 
strain the  exertion  of  its  physical  force.  The 
propriety  of  such  an  interposition  by  the  court 
may  w-ell  be  questioned.  It  savours  loo  much 
of  the  e.xercise  of  political  power,  to  be  within 
the  proper  province  of  the  judicial  department. 
Ibid. 

19.  Congress  has  passed  no  act  for  the  special 
purpose  of  prescribing  the  mode  of  proceeding 
in  suits  instituted  against  a  state,  or  in  any  suit 
in  W'hich  the  supreme  court  is  to  exercise  the 
original  jurisdiction  conferred  by  the  constitu- 
tion. State  of  Neio  Jersey  v.  The  State  of  New 
York,  5  Peters,  284. 

20.  It  has  been  settled,  on  great  deliberation, 
that  the  supreme  court  may  exercise  its  original 
jurisdiction  in  suits  against  a  state,  under  the 
authority  conferred  by  the  constitution  and  ex- 
isting acts  of  congress.  The  rule  respecting  the 
process,  the  persons  on  whom  it  is  to  be  served, 
and  the  time  of  service,  is  fixed.  The  course 
of  the  court,  after  due  service  of  process,  has 
also  been  prescribed.     Ibid. 

21.  In  a  suit  in  the  supreme  court,  instituted 
by  a  state  against  another  state  of  the  Union, 
the  service  of  the  process  of  the  court  on  the 
governor  and  attorney-general  of  the  state,  sixty 
days  before  the  return  day  of  the  process,  is 
sufficient  service.     Ibid. 

22.  At  a  very  early  period  in  our  judicial  his- 
tory suits  were  instituted  in  the  supreme  court 
against  stales,  and  the  questions  concerning  its 
jurisdiction  and  mode  of  proceeding  were  neces- 
sarily considered.     Ibid. 

23.  The  subpcena  issued  on  the  filing  of  a  bill 
in  which  the  state  of  New  Jersey  were  com- 
plainants, and  the  slate  of  New  York  were  de- 
fendants, was  served  upon  the  governor  and  at- 
torney-general of  New  York  sixty  days  before 
the  return  day,  the  day  of  the  service  and  re- 
turn inclusive.  This  being  irregular,  a  second 
subpcena  issued,  which  was  served  on  the  gov- 
ernor of  New  York  only,  the  attorney-general 
being  absent.  There  was  no  appearance  by  the 
stale  of  New  York.  By  the  court : — This  is  not 
like  the  case  of  several  defendants,  where  a  sen- 
vice  on  one  might  be  good,  though  not  on  ano- 
ther. Here  the  service  prescribed  by  the  rule 
is  to  be  on  the  governor,  and  on  the  attorney- 
general.  A  service  on  one  is  not  sufficient  to 
entitle  the  court  to  proceed.  State  of  New  Jer- 
sey V.  The  State  of  Neiv  York,  3  Peters,  461. 

24.  Upon  an  application  by  the  counsel  for  the 
state  of  New  Jersey,  that  a  day  might  be  as- 
signed to  argue  the  question  of  the  jurisdiction 
of  the  supreme  court  to  proceed  in  the  case,  the 
court  said  they  had  no  difficulty  in  assignuig  a 
day.  It  might  be  as  well  to  give  notice  to  the 
state  of  New  York,  as  they  might  employ  coun- 
sel  in  the  interim.  If,  indeed,  the  argument 
should  be  merely  ex  parte,  the  court  could  not 
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feel  bound  by  its  dooision,  if  the  state  of  New 
Voik  (It'sired  to  have  the  question  again  argued. 
Ibid.  464. 

2r).  A  notice  was  given  by  the  solicitors  for 
the  state  of  New  Jersey  to  the  governor  of  the 
state  of  New  York,  daied  the  I'Jlh  of  January, 
1830.  stating  that  a  bill  had  been  filcii  on  the 
equity  side  of  the  supreme  court,  by  the  state 
of  New  Jersey,  against  the  people  of  the  state 
of  New  York,  and  that  on  the  13lh  of  February 
following,  the  court  would  be  moved  in  the  case, 
for  such  order  as  the  court  might  deem  proper, 
&c.  Afterwards,  on  the  day  appointed,  no  coun- 
sel having  appeared  for  the  state  of  New  York, 
on  the  motion  of  the  counsel  for  the  state  of 
New  Jersey,  for  a  subpoena  to  be  served  on  the 
governor  and  attorney-general  of  the  state  of 
New  York  :  the  court  said,  as  no  counsel  appears 
to  argue  the  motion  on  the  part  of  New  York, 
and  the  precedent  for  granting  it  has  been  es- 
tablished, upon  very  grave  and  .solemn  argu- 
ment, the  court  do  not  require  an  ex  parte  argu- 
ment in  favour  of  their  authority  to  grant  the 
subpopna,  but  will  follow  the  precedent  hereto- 
fore established.  The  state  of  New  York  will 
be  at  liberty  to  contest  the  proceeding  at  a  fu- 
ture tiriie  in  the  course  of  the  caase,  if  they 
shall  choose  so  to  do.     Ibid.  466. 

26.  After  due  service  of  the  subpoena,  the 
state  which  is  complainant  has  a  right  to  pro- 
ceed ex  parte  in  a  suit  against  a  state;  and  if, 
after  the  service  of  an  order  of  the  court  for  the 
hearing  of  the  ca.se,  there  shall  not  be  an  ap- 
pearance, the  court  will  proceed  to  a  final  hear- 
ing.    Ibid.  284. 

27.  No  final  decree  or  judgment  having  been 
given  in  the  supreme  court  against  a  state,  the 
question  of  proceeding  to  a  final  decree  is  not 
conclusively  settled  in  such  a  case.     Ibid. 

28.  It  may  be  laid  down  as  a  rule  which  ad- 
mits of  no  exceptions,  that  in  all  cases  where 
jurisdiction  depends  on  the  party,  it  is  the  party 
named  on  the  record.  The  libel  and  claim  ex- 
hibited a  demand  for  money  actually  in  the  trea- 
sury of  the  state  of  Georgia,  mixed  up  with  the 
general  funds  of  the  state,  and  for  slaves  in  the 
possession  of  the  government ;  the  possession  of 
both  of  which  was  acquired  by  means  which  it 
was  lawful  in  the  state  to  exercise.  Held,  that 
the  courts  of  the  United  States  had  no  jurisdic- 
tion ;  the  same  being  taken  away  by  the  11th 
article  of  the  amendments  to  the  constitution  of 
the  United  States.  The  Governor  of  Georgia  v. 
Madrazzo.  1  Peters,  121. 

29.  Juan  Madrazzo,  a  subject  of  the  king  of 
Spain,  filed  a  libel  praying  admiralty  process 
against  the  state  of  Georgia,  alleging  that  the 
state  was  in  possession  of  a  certain  sum  of  mo- 
ney, the  proceeds  of  the  sale  of  certain  slaves, 
which  had  been  seized  as  illegally  brought  into 
the  state  of  Georgia;  and  which  seizure  had 
been  subsequently,  under  admiralty  proceed- 
ings, adjudged  to  have  been  illegal,  and  the  right 
of  Madrazzo  to  the  slaves,  and  the  money  aris- 
ing from  the  sale  thereof,  established  by  the  de- 
cision of  the  circuit  court  of  the  United  States 
for  the  district  of  Georgia.     The  counsel  for  the 


petitioner  claimed  that  the  supreme  court  had 
jurisdiction  of  the  case,  alleging  that  the  eleventh 
ainendnient  of  the  constitution  of  the  United 
States,  which  declares  that  the  judicial  power 
of  the  Uniti'd  States  shall  not  extend  to  any 
suits  in  law  or  equity,  did  not  take  away  the  ju- 
risdiction of  the  courts  of  the  United  States,  in 
suits  in  the  admiralty  against  a  state.  //cW, 
that  this  is  not  a  case  where  property  is  in  cus- 
tody of  a  court  of  atimiralty;  or  brought  within 
its  jurisdiction,  and  in  the  possession  of  any  pri- 
vate per.son.  It  is  a  mere  personal  suit  against 
a  state  to  recover  proceeds  in  its  possession,  and 
such  a  suit  cainiot  be  commenced  in  the  supreme 
court  against  a  state.  Ex  jpartc  Juan  Madrazzo^ 
7  Peters,  627. 

30.  The  amendment  of  the  con.stitution  of  the 
United  States,  which  d(;clared  that  the  judicial 
power  of  the  United  States  shall  not  extend  to 
any  suit  in  law  or  equity,  commenced  or  prose- 
cuted against  a  state,  by  citizens  of  another 
state,  or  subjects  of  any  foreign  government,  did 
not  affect  suits  by  a  state  against  another  state; 
and  the  mode  of  proceeding  in  such  suits  is  not 
affected  by  that  amendment.  Slale  of  Rhode 
Idand  v.  The  State  of  Massachusetts,  12  Peters, 
657. 

31.  In  the  case  of  Grayson  v.  The  State  of  Vir- 
ginia, a  bill  in  equity  was  filed  against  the  state, 
and  a  subpffina  was  issued,  which  was  returned, 
served.  On  a  motion  for  a  distringas,  to  compel 
the  state  to  enter  an  appearance,  the  court  said  : 
We  collect  a  general  rule  for  the  government  of 
the  proceedings  of  the  court,  which  prescribes 
an  adoption  of  that  practice  which  is  founded  on 
the  custom  and  usage  of  courts  of  admiralty  and 
equitj-,  constituted  on  similar  principles;  but  the 
courts  are  authorized  to  make  such  deviations  as 
are  necessary  to  adapt  the  process  and  rules  of 
the  court  to  the  peculiar  circumstances  of  the 
country,  subject  to  the  control  oj  the  legislature. 
The  court  made  an  order,  that  where  process,  at 
common  law  or  in  equil}-,  shall  issue  against  a 
state,  the  same  shall  be  served  on  the  governor 
or  chief  executive  magistrate,  and  the  attorney- 
ijeneral  of  the  state.  Grayson  v.  The  Slate  of 
Virpnia,  3  Dall.  320;   1  Cond.  Rep.  141. 

32.  An  injunction  was  refused  by  the  supreme 
court,  on  a  motion  for  an  injunction  to  prevent 
the  execution  of  certain  acts  of  the  legislature 
of  the  state  of  Georgia,  in  the  territory  of  the 
Cherokee  nation  of  Indians,  on  behalf  of  the 
Cherokee  nation;  they  claiming  to  proceed  in 
the  supreme  court  of  the  United  States  as  a 
foreign  state  against  the  state  of  Georgia;  under 
the  provision  of  the  constitution  of  the  United 
States,  which  gives  to  the  court  jurisdiction  in 
controversies  in  which  a  state  of  the  United 
States,  or  the  citizens  thereof,  and  a  foreign  state, 
citizens  or  subjects  thereof,  are  parties.  Chcro 
kce  Nation  v.  The  State  of  Georgia,  .5  Peters,  1. 

33.  Whefe  the  words  of  the'constitution  con 
fer  only  appellate  juri.sdiction  on  the  supreme 
court,  original  jurisdiction  is  most  certainly  not 
given  :  but  where  the  words  admit  of  appellate 
Jurisdiction,  the  power  to  take  cognizance  of  the 
suit  originally,  does  not  necessarily  negative  the 
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power  to  decide  upon  it  on  appeal,  if  it  may 
oiii;inate  in  a  different  court.  Cohens  v.  The 
Slate  of  Virginia,  6  Wtieat.  264 ;  5  Cond.  Rep.  90. 

34.  la  every  case  to  which  the  judicial  power 
extends,  and  in  which  original  juri.sdiction  is  not 
expressly  given,  that  judicial  power  shall  be 
exercised  in  the  appellate,  and  only  in  the  ap- 
pellate form.  The  original  jurisdiction  of  the 
supreme  court  cannot  be  enlarged,  but  its  appel- 
late jurisdiction  may  be  exercised  in  every  case, 
cognizable  under  the  third  article  of  the  consti- 
tution of  the  United  States,  in  the  courts  of  the 
United  States  in  which  original  jurisdiction  can 
be  exercised.     Ibid. 

35.  It  was  necessarily  left  to  the  legislative 
power  to  organize  the  supreme  court,  to  define 
its  powers  consistently  with  the  constitution  as 
to  its  original  jurisdiction,  and  to  distribute  the 
residue  of  the  judicial  powers  between  the  su- 
preme court  and  the  inferior  courts,  which  it 
was  bound  to  ordain  and  establish;  defining 
their  respective  powers,  whether  original  or 
appellate,  by  which  and  how  it  should  be  ex- 
ercised. In  obedience  to  the  injunction  of  the 
constitution,  congress  exercised  their  power  so 
far  as  they  thought  it  necessary  and  proper, 
under  the  17th  clause  of  the  8th  section,  and  1st 
article  for  carrying  into  execution  the  powers 
vested  by  the  constitution  in  the  judicial,  as  well 
as  in  all  other  departments  and  officers  of  the 
government  of  the  United  States.  State  of  Rhode 
Island  V.  The  State  of  Massachusetts,  12  Peters.  72. 

36.  A  bill  was  filed  by  the  state  of  Rhode 
Island  against  the  state  of  Massachusetts,  for  the 
purpose  of  a  settlement  of  boundary  between 
the  two  states.  The  state  of  Massachusetts  ap- 
peared and  filed  a  plea  to  the  jurisdiction  of  the 
supreme  court.  The  court,  after  the  argument 
of  a  motion  to  dismiss  the  bill  for  want  of  juris- 
diction, sustained  the  proceedings,  and  decided 
that  the  court  had  jurisdiction  of  the  case.  A 
motion  was  then  made,  by  the  counsel  for  the 
state  of  Massachusetts,  for  leave  to  withdraw 
the  plea  filed  in  the  case,  and  also  to  withdraw 
the  appearance.  By  the  court : — The  practice 
must  be  well  settled  that  in  suits  against  a  state, 
if  the  state  shall  refuse  or  neglect  to  appear 
upon  due  service  of  process,  no  coercive  mea- 
sures will  be  taken  to  compel  appearance ;  but 
the  complainant  or  plaintiff  will  be  allowed  to 
proceed  ex  parte.  If  upon  this  view  of  the 
case,  the  counsel  of  the  stale  of  Massachusetts 
shall  elect  to  withdraw  the  appearance  hereto- 
fore entered,  leave  will  be  accordingly  given.  Ibid. 

37.  The  states  composing  the  United  States,  in 
their  highest  sovereign  capacity,  in  the  conven- 
tion of  the  people  thereof,  on  whom,  by  the 
revolution,  the  prerogative  of  the  crown,  and  the 
transcendant  power  of  the  parliament  of  Eng- 
land devolved,  in  a  plenitude  unimpaired  by  any 
act,  and  controllable  by  no  authority,  adopted 
the  constitution,  by  which  they  respectively- 
made  to  the  United  States  a  grant  of  judicial 
power  over  controversies  between  two  or  more 
states.  By  the  constitution  it  was  ordained  that 
this  judicial  power,  in  cases  where  a  state  was 
a  party,  should  be  exercised  by  the  supreme 
court  as  one  of  original  jurisdiction.     The  states; 

Vol.  II.  — 43 


waived  their  exemption  from  judicial  power,  as 
sovereigns,  by  original  and  inherent  right,  by 
their  own  grant,  and  over  themselves  in  such 
cases ;  but  which  they  would  not  grant  to  any 
inferior  tribunal.     Ibid. 

38.  The  proceeding  by  a  state  against  a  state 
to  settle  a  question  of  boundary,  is  by  bill  to  be 
quieted  as  to  the  boundary  of  the  disputed  ter- 
ritory.    Ihid. 

39.  The  supreme  court  has  a  right  to  juris- 
diction where  a  bill  has  been  filed  for  the  ad- 
justment and  settlement  of  the  boundary-line  be- 
tween two  states;  the  object  of  the  bill  not 
being  to  disturb  the  title  to  property,  granted  by 
the  state  holding  possession  within  the  disputed 
territory.     Ibid. 

40.  The  words  of  the  constitution  relative  to 
the  original  jurisdiction  of  the  supreme  court, 
"controversies  between  two  or  more  states," 
"all  controversies  of  a  civil  nature  where  a  state 
is  a  party,"  are  broad,  comprehensive  terms ;  by 
no  obvious  meaning  or  necessary  implication 
excluding  those  which  relate  to  the  title,  bound- 
ar)',  jurisdiction  or  sovereignty  of  a  state.  The 
judiciary  act  makes  certain  exceptions,  which 
apply  only  to  cases  of  private  persons,  and  can- 
not embrace  a  case  of  a  state  against  a  state. 
Ibid. 

41.  The  original  jurisdiction  of  the  supreme 
court  extends  to  the  settlement  of  questions  of 
boundary  between  two  or  more  states,  in  suits 
instituted  in  that  court  by  a  state  against  a  state. 
Ibid. 

42.  The  distribution  of  the  appropriate  exer- 
cise of  the  judicial  power  must  be  made  by  laws 
passed  by  congress,  and  cannot  be  assumed  by 
any  other  department  ;  else,  that  power  being 
concurrent  in  the  legislative  and  judicial  depart- 
ments, a  conflict  between  them  would  be  pro- 
bable, if  not  unavoidable,  under  a  constitution 
of  government  which  made  it  the  duty  of  the 
judicial  power  to  decide  all  cases  in  law  or 
equity  arising  under  it,  or  laws  passed,  or  trea- 
ties made,  by  its  authority.     Ibid. 

43.  The  slate  of  Rhode  Island,  on  leave 
granted  at  January  term,  1838,  to  amend  a  bill 
previously  filed  by  the  stale  of  Rhode  Island, 
against  the  slate  of  Massachusetts,  amended  the 
bill  at  January  term,  1839,  by  inserting  in  it 
references  to  papers  filed  at  the  term  of  1839. 
The  stale  of  Massachusetts  was  allowed  until 
January  term,  1840.  to  answer.  Stale  of  Rhode 
Island  V.  The  State  of  Connecticut,  13  Peters.  23. 

44.  The  rules  which  govern  courts  of  equity, 
as  to  the  allowances  of  time  for  filing  an  answer, 
and  other  proceedings  in  suits  against  individuals, 
will  not  be  applied  by  the  supreme  court  to  con- 
troversies between  states  of  the  Union.  The 
parties  in  such  cases  must,  in  the  nature  of 
things,  be  incapable  of  acting  with  the  prompt- 
ness of  an  individual.     Ibid. 
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it,  a  proliibiiioii  will  be  issued  from  the  supreme 
court,  to  prevent  proceeiiings.  Untied  States  v. 
Judge  Peters,  3  Dall.  121 ;   1  Coud.  Rep.  tiO. 
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suits  on  promissory  notes 515 

1.  General  Principles. 

1.  Ill  Virginia,  an  endorsee  of  a  promissory 
note,  cannot  maintain  an  action  at  law,  against  a 
remote  endorser,  but  he  may  sue  in  equity. 
MandevUlc  ^-  Jameson  v.  Riddle  fy  Co.,  1  Cranch, 
290;   1  Coiid.  Rep.  313. 

2.  An  action  cannot  be  maintained  on  an 
original  contract,  for  goods  sold  and  delivered  by 
a  person  who  has  received  a  note  as  conditional 
payment,  and  has  passed  away  the  note.  Har- 
ris V.  Johnston,  3  Cranch.  311;  1  Cond.  Rep. 
543. 

3.  If  the  vendor  of  property  accept  a  note  in 
satisfaction  of  his  debt,  he  is  paid  by  his  own 
agreement,  and  cannot  sue  for  his  original  debt 
in  derogation  of  that  agreement,  provided  there 
was  no  fraud  or  unfairness  on  the  part  of  the 
vendor.  Parker  v.  The  United  Slates,  Peters'  C. 
C.  R.  262. 

4.  A  promissory  note  given  and  received,  for 
and  in  discharge  of  an  open  account,  is  a  bar  to 
the  action  on  the  open  account,  although  the  writ 
is  not  paid.  Shechy  v.  3Iandeville,  6  Cranch,  253  ; 
2  Cond.  Rep.  362. 

5.  The  whole  of  a  joint  note  is  not  merged  in 
a  judgment  against  one  of  the  makers,  on  his 
individual  assumpsit)  but  the  other  may  be 
charged  in  a  subsequent  joint  action,  if  he  pleads 
severally.     Ibid. 

6.  The  remote  endorser  of  a  promissory  note 
has,  in  a  suit  in  equity  in  Virginia,  the  same  de- 
fence he  would  have  at  law,  against  his  imme- 
diate assignees.  Riddle  et  al.  v.  Mandeville,  5 
Cranch, 322  ;  2  Cond.  Rep.  286. 

7.  An  action  of  debt  will  lie  on  a  promissory 
note  in  JMaryland.  Lindo  v.  Gardner,  1  Cranch, 
343  ;  1  Cond.  Rep.  328.  Rabor^  et  al.  v.  Peyton, 
2  Wheat.  385;  4  Cond.  Rep.  173. 

8.  Where  the  money  raised  upon  the  note  is 
received  by  the  endorser,  so  that  the  note  is  dis- 
counted in  truth  for  his  accommodation,  not  for 
that  of  the  maker,  he  is  unquestionably  without 
funds  in  the  hands  of  the  acceptor,  and  must 
e.vpect  to  pay  the  note  himself,  and  cannot  re- 
quire notice  of  its  nonpayment  by  the  drawer. 
Frenches  Ex'r  v.  The  Bank  of  Columbia,  4  Cranch, 
141;  2  Cond.  Rep.  58. 

9.  Although  the  consideration  of  a  promis.sory 
note  fail,  by  reason  of  the  failure  of  the  payee 
to  perform  his  part  of  the  agreement  upon  which 
it  was  given ;  yet  if  a  new  agreement,  as  a  sub- 
stitute for  the  old  one,  be  entered  into  between 
the  original  parties  to  the  note,  the  failure  of  the 


original  consideration  creates  no  equity  in  favour 
of  the  maker  of  the  note  against  the  endorsee, 
even  in  Virginia.  I'oujig  v.  Grundy,  7  Cranch, 
548;   2  Cond.  liop.  605. 

10.  The  mere  po.ssession  of  a  promissory  note 
by  an  endorsee,  who  had  endorsed  it  to  another, 
while  the  assignment  remaineil,  is  not  suliicient 
evidence  of  liis  right  of  action  against  his  en- 
dorser, without  a  re-assignment  or  receipt  from 
the  last  endorsee.  Welsh  v.  Lindo,  7  Cranch, 
159  ;  2  Cond.  Rep.  455. 

11.  Bills  of  e.vchaiige  and  negotiable  promis- 
sory notes  are  distinguished  from  all  other  parol 
contracts  by  the  circumstance  that  they  are  prima 
facie  evidence  of  valuable  consideration,  both 
between  the  original  paitios,  and  against  third 
persons.  IMandeville  v.  Welch,  5  Wheat.  277;  4 
Cond.  Rep.  642. 

12.  A  protest  of  a  promissory  note  is  not  ne- 
cessary. The  Union  Bank  v.  Hyde,  6  Wheat. 
572;  5  Cond.  Rep.  189. 

13.  A  bill  or  note  is  prima  facie  evidence,  un- 
der a  count  for  money  had  and  received,  against 
the  drawer  or  endorser.  Page's  Adw'rs  v.  Jlie 
Bank  of  Alexandria.  7  Wheat.  35;  4  Cond.  Rep. 
222. 

14.  The  presumption  that  the  contents  of  the 
bill  or  note  have  been  received  by  the  party 
sued,  and  for  the  use  of  the  plaintifJ',  may  be 
rebutted  by  circumstances;  and  a  recovery  can- 
not be  had,  in  such  a  case,  where  it  is  proved 
that  the  money  was  actually  received  by  another 
party.     Ibid. 

15.  The  negotiability  of  a  promissory  note, 
payable  to  order,  is  net  restrained  by  the  circum- 
stance of  its  being  given  for  the  purchase  of  rea-l 
property  in  Louisiana,  and  the  notary,  before 
whom  the  contract  of  sale  is  executed,  writing 
upon  it  the  words  "  ne  varietur,"  according  to 
the  laws  and  usages  of  that  state,  and  other 
countries  governed  by  the  civil  law.  Fleckner 
V.  The  Bank  of  the  United  States,  8  Wheat.  338  ; 
5  Cond.  Rep.  457. 

16.  In  a  declaration  upon  a  promis.sory  note, 
the  omission  of  the  place  where  it  is  payable  is 
fatal.  Sebree  v.  Dorr,  9  Wheat.  558;  5  Cond. 
Rep.  677. 

17.  By  the  custom  of  the  banks  in  the  Dis- 
trict of  Columbia,  payment  of  a  promissory  note 
is  to  be  demanded  on  the  fourth  day  after  the 
time  limited  for  the  payment  thereof,  in  order  to 
charge  the  endorser ;  contrary  to  the  general  law 
merchant,  which  requires  a  demand  on  the  third 
day.  The  general  rule  of  law  is,  to  demand 
payment  on  the  third  day  of  grace;  but  it  may 
be  varied  by  evidence  of  a  different  usage.  Evi- 
dence of  such  a  local  custom  is  admissible,  in 
order  to  ascertain  the  understanding  of  the  par- 
ties, with  respect  to  their  contracts  made  with 
reference  to  it.  Renner  v.  7'he  Bank  of  Colum- 
bia, 9  Wheat.  581 ;  5  Cond.  Rep.  691. 

18.  By  the  general  law,  demand  of  payment 
of  a  bill  or  note  must  be  made  on  the  third  day 
of  grace ;  but  where  a  bill  or  note  is  made  for 
the  purpose  of  being  negotiated  at  a  bank,  whose 
custom  it  is  to  give  notice  and  demand  payment 
on  the  fourth  day,  that  custom  forms  a  part  of 
the  law  of  the  contract,  and  it  is  not  necessary 
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that  a  personal  knowledge  of  the  usage  should 
be  biouffht  home  to  the  etifiorser.  Mills  v.  The 
Bank  of  the  United  Slates,  1 1  Wheat.  431 ;  6  Cond. 
Rep.  373. 

19.  It  seems  that,  as  against  the  maker  of  a 
promissory  note,  or  against  the  acceptor  of  a  bill 
of  exchange,  pa3-able  at  a  particular  place,  no 
averment  in  the  declaration,  or  proof  at  the  trial, 
of  a  demand  of  payment  at  the  place  designated, 
is  necessary.  But,  as  against  the  endorser  of  a 
bill  or  note,  such  aa  averment  and  proof  is,  in 
general,  necessary.  Bank  of  the  United  States  v. 
Sinith,  11  Wheat.  171 ;  6  Cond.  Rep.  257. 

20.  Where  the  bill  or  note  is  made  payable  at 
a  particular  hank,  and  the  bank  itself  is  the 
holder,  such  averment  and  proof  may  be  dis- 
pensed with ;  and  all  that  is  necessary  is,  for  the 
bank  to  examine  the  account  of  the  maker  with 
them,  in  order  to  ascertain  whether  he  has  any 
funds  in  their  hands.     Ibid. 

21.  In  the  case  of  a  lost  note,  it  is  not  neces- 
sary that  its  contents  should  be  proved  by  a  no- 
tarial copy.  All  that  is  required  is,  that  it  should 
be  the  best  evidence  the  party  has  it  in  his  power 
to  produce.  Renner  v.  The  Bank  of  Columbia,  9 
Wheat.  581  ;  5  Cond.  Rep.  691. 

22.  To  admit  secondary  evidence  of  a  lost 
note,  it  is  not  nece.ssary  that  there  should  be  a 
special  count  in  the  declaration  upon  a  lost  note. 
Ibid. 

23.  Where  the  maker  of  the  note  has  removed 
into  another  state,  or  another  jurisdiction,  subse- 
quent to  the  making  of  the  note,  a  personal  de- 
mand upon  him  is  not  necessary  to  charge  the 
endorser;  but  it  is  sufficient  to  present  the  note 
at  the  former  place  of  residence  of  the  maker. 
Magrudcr  v.  The  Bank  of  Washington,  9  \Vheat. 
598;  5  Cond.  Rep.  701. 

24.  Modern  decisions  go  to  establish,  that  if  a 
note  be  at  the  place  where  it  is  payable,  on  the 
day  it  falls  due,  the  onus  of  proving  payment 
falls  upon  the  parties  who  are  liable  to  pay  it ; 
and  the  in.structions  of  the  circuit  court,  in  this 
case,  were  more  favourable  to  the  parties  to  the 
note,  where  the  court  said,  upon  the  sufficiency 
of  the  demand,  that  on  an  article  or  a  note  made 
payable  at  a  particular  bank,  it  is  sufficient  to 
show  that  the  note  had  been  discounted,  and 
become  the  property  of  the  bank  ;  ami  that  it  was 
in  the  bank,  and  not  paid  when  at  maturity. 
FuUcrton  v.  The  Bank  of  the  Utiitcd  States,  1  Pe- 
ters, 616. 

25.  In  actions  on  promissory  notes,  against  the 
maker,  or  on  bills  of  exchange,  where  The  suit  is 
against  the  maker  in  the  one  case,  and  the  ac- 
ceptor in  the  other,  and  the  note  or  bill  is  made 
payable  at  a  specified  time  and  place,  it  is  not 
necessary  to  aver  in  the  declaration,  or  prove  on 
the  trial,  that  a  demand  was  made,  in  order  to 
maintain  the  action.  But  if  the  maker  or  ac- 
ceptor was  at  the  place  at  the  time  designated. 
and  was  ready  and  offered  to  pay  the  money,  it 
was  matter  of  defence  to  be  pleaded  and  pi  oved 
on  his  part.  Wallace  v.  M'-Connell,  13  Peters. 
136. 

26.  Giving  a  note  for  a  pre-existing  debt,  does 
not  discharge  the  original  cause  of  action,  unless 
it  is  agreed  that  the  note  should  be  taken  in 


payment.     Bank  of  the  United  States  v.  Daniels, 
12  Peters,  32. 

27.  A  party  to  a' note  entitled  to  notice,  may 
waive  the  notice  by  a  promise  to  see  it  paid,  or 
an  acknowledgment  that  it  must  be  paid,  or  a 
promise  that  "he  will  set  the  matter  to  rights," 
or  by  a  qualified  promise,  having  knowledge  of 
the  laches  of  the  holder.  Reynolds  v.  Douglass 
et  al,  12  Peters,  497. 

28.  The  deposit  of  a  bill  in  one  bank,  to  be 
transmitted  to  another,  for  collection,  is  a  com- 
mon usage,  of  great  public  convenience,  the 
effect  of  which  is  well  understood:  and  the  duty 
of  a  bank  receiving  such  bill  for  collection,  is 
precisely  the  same,  whoever  may  be  the  owner 
thereof;  and,  if  it' was  unwilling  to  undertake 
the  collection  without  precise  information  on  the 
subject,  the  duty  ought  to  have  been  declined. 
Bank  of  Washington  v.  Tnplett  if  Ncah,  1  Pe- 
ters, 30. 

29.  By  failing  to  demand  payment  of  a  bill 
held  for  collection,  the  bank  would  make  the 
bill  its  own,  and  would  become  liable  to  its  real 
owner  for  the  amount.     Ibid.  31. 

30.  The  liability  of  parties  to  a  bill  of  e.\- 
change  or  promissory  note,  has  been  fi.ved  on 
certain  principles,  which  are  essential  to  the 
credit  and  circulation  of  such  paper.  These 
principles  originated  in  the  convenience  of  com- 
mercial transactions,  and  cannot  now  be  de- 
parted from.  Bank  of  the  United  States  v.  Dunn, 
6  Peters,  51. 

31.  It  is  a  well-settled  principle,  that  no  man 
who  is  a  party  to  a  negotiable  instrument,  shall 
be  permitted  by  his  own  testimony  to  invalidate 
it.  Having  given  it  the  sanction  of  his  name, 
and  thereby  adding  to  the  value  of  the  instru- 
ment by  giving  it  currency,  he  shall  not  be  per- 
mitted to"  testify  that  the  note  was  given  for  a 
gambling  consideration,  which  would  destroy  its 
valitlity.     Ibid. 

32.  The  factor  to  whom  commercial  paper  is 
transmiltotl  for  collection,  but  who  does  not 
make  himself  a  party  by  putting  his  name  upon 
the  paper,  is  an  ordinary  agent,  governed  by  the 
law  which  regulates  the  relation  of  principal 
and  agent  generally,  and  is  not  subject  to  the 
law  merchant.  Hamilton  ct  al.  v.  Cunninghatn,  2 
Brockenb.  C.  C.  R.  350. 

33.  The  endorser  of  a  promissory  note,  who 
has  been  charged  by  due  notice  of  the  default 
of  the  maker,  is  not  entitled  to  the  protection  of 
a  court  of  equity  as  a  surety ;  the  holder  may 
proceed  against  either  party  at  his  pleasure,  and 
does  not  discharge  the  endorser  by  not  issuing, 
or  by  countermanding,  an  execution  against  the 
maker.  Lcno.x  v.  Prout,  3  Wheat.  520;  4  Cond. 
Rep.  311. 

34.  By  the  statute  of  Maryland  of  1763,  ch.  23, 
sec.  8,  which  is  perhaps  oidy  declaratory  of  the 
common  law,  an  endorser  has  a  right  to  pay  the 
amount  of  the  note  or  bill  to  the  holder,  and  to 
be  subrogated  to  all  his  rights,  by  obtainmg  an 
assignmelit  of  the  holder's  judgment  aganist  the 
maker.     Ibid. 

35.  Where  a  partnership  is  carried  on  by  a 
firm,  in  the  name  of  one  partner  only,  and  he 
endorses  notes  in  his  own  name,  the  partnership 
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is  not  boiiiul  thereby,  unless  the  notes  were  re- 
roived  anil  discounteil  as  notes  bindini;  on  the 
liini,  upon  the  lepresenlation  to  that  ellt'ct,  ot 
the  partner  giving  the  same,  ami  were  made  lor 
the  common  benelit  and  business  of  the  lirm. 
United  Shitis  v.  Binncij,  5  JNlason's  C.  C.  \l.  176. 

36.  If  a  bank  note  is  divided,  anti  one-half  of 
it  is  lost,  the  bona  tide  holder  of  the  half  which 
is  produced  is  entitled  to  payment  of  its  amount, 
on  proving  the  loss  of  the  other  part,  or  aooonnt- 
ing  for  the  mutilated  appearance  of  tlie  part 
produced.  Bullet  v.  Tke  Bank  of  Pennsylvania, 
2  Wash.  C.  C.  R.  172. 

37.  The  payer  of  an  instrument,  which  passes 
by  delivery,  and  which  is  alleged  to  be  lost,  may 
require  the  claimant  to  account  for  the  loss,  or 
if  mutilated  to  account  for  the  same,  and  to 
prove  that  he  came  fairly  into  possession  of  it. 
Ibid. 

38.  The  holder  of  the  part  which  is  lost  or 
stolen,  takes  it  from  the  finder  or  robber,  subject 
to  every  defence  which  could  be  legally  made 
against  the  finder  or  robber.     Ibid. 

39.  If  the  vendor  of  land  takes  the  negotiable 
note  of  the  vendee,  endorsed  by  a  third  person, 
payable  at  future  times  by  instalments,  this  is 
such  a  distinct  security  as  extinguishes  the  lien 
on  the  land  for  the  purchase-money.  Gtlman  v. 
Brown,  ]  :Mason's  C.  C.  R.  192. 

40.  Debt  lies  in  favour  of  a  holder  of  a  dis- 
honoured bank  note  against  a  stockholder  in  the 
bank,  to  recover  the  amount  of  the  note,  under 
the  provisions  of  the  bank  charter  which  makes 
the  stockholders  personally  liable  for  such  a 
note.    Ballard  v.  Bell,  1  Mason's  C.  C.  R.  243. 

41.  A  bank  note,  payable  to  W.  Pitt  or  bearer, 
is,  in  efTect.  payable  to  the  bearer,  as  between 
any  bona  fide  holder  and  the  bank.  Such  holder 
is  deemed  the  person  to  whom  the  bank  is  ori- 
ginally liable.     Ibid. 

42.  In  a  note,  given  for  the  payment  of  a  sum 
of  money,  in  specific  articles,  at  "factory  prices," 
the  terras  "factory  prices"  are  to  be  construed, 
the  prices  at  which  such  goods  are  sold  at  fac- 
tories, unless  there  be  proof  of  a  difTerent  tech- 
nical sense  universally  established  by  the  cus- 
tom of  trade.  Whipple  v.  Levitt,  2  Mason's  C.  C. 
R.  89. 

43.  If  a  party  says,  on  his  promissory  note's 
being  produced  to   him,   that  it  is  as  good  as 

I  money,  this  is  sufficient  evidence  to  take  the 
same  out  of  the  statute  of  limitations.  Arnold 
V.  Dexter,  3  Mason's  C.  C.  R.  122. 

44.  An  action  was  instituted  in  the  circuit 
court  of  Mississippi,  on  a  promissory  note,  dated 
at  and  payable  in  New  York.  The  declaration 
omitted  to  state  the  place  at  which  the  note  "was 
payable,  and  that  a  demand  of  payment  had 
been  made  at  that  place.  The  court  held,  that 
to  maintain  an  action  against  the  drawer  of  a 
promissory  note,  or  bill  of  exchange,  payable  at 
a  particular  place,  it  is  not  necessary  to  aver  in 
the  declaration  that  the  note,  when  due,  was 
presented  at  the  place  for  payment,  and  was  not 
paid:  but  the  place  of  payment  is  a  material 
part  in  the  description  of  the  note,  and  must  he 
set  out  in  the  declaration.  Covington  v.  Coin- 
stock,  14  Peters,  43. 


45.  By  a  statute  of  Alabama,  it  is  enacted  that 
every  joint  promissory  note  shall  be  deemed  and 
Cduslrnctl  to  have  the  same  ellect  in  law  as  a 
joint  and  several  promissory  note;  and  when- 
ever a  writ  shall  issiui  against  any  two  or  more 
joint  and  several  ilrawers  oi  a  promis.'-ory  nolej 
it  shall  be  lawful  at  any  lime  after  the  return  ol 
the  writ,  to  discontinue  such  action  against  any 
one  or  more  of  the  defendants,  on  whom  the 
writ  shall  not  have  been  executed,  and  to  pro- 
ceed to  jntlgment  against  the  others.  Sinilh  v, 
Clapp,  15  Peters,  125. 

46.  This  statute  converts  a  joint  into  a  .seve- 
ral promise,  and  enables  the  holder  to  maintain 
an  action  against  any  one  of  the  makers.     Ibid 

47.  By  the  .statutes  of  Alabama,  promissory 
notes  may  be  assigned  by  endorsement;  and  the 
assignee  may  maintain  an  action  in  his  own 
name  on  such  notes.  By  the  act  of  1833,  the 
same  rights  are  given  to  the  holder  of  notes 
given  to  a  certain  person  or  bearer,  to  a  fictitious 
person,  or  to  bearer  only;  and  the  assignment 
of  such  notes  by  delivery  only,  authorizes  a  suit 
by  the  holder  in  his  own  name.  The  holder  of 
a  note  payable  to  A  B,  or  bearer,  may,  to  avail 
himself  of  these  provisions  of  the  law,  call  him- 
self an  assignee  of  the  note  from  A  B :  but  the 
holder  of  such  a  note  pa3able  to  the  bearer,  is 
not  an  assignee  within  the  provision  of  the  judi- 
ciary act  of  1789.     Ibid. 

48.  The  known  custom  of  the  bank,  and  its 
ordinary  modes  of  transacting  business,  including 
the  prescribed  forms  of  notes  offered  for  dis- 
count, entered  into  the  contract  of  those  giving 
notes  for  the  purpose  of  having  them  discounted 
at  the  bank  ;  and  the  parties  to  the  note  must  be 
understood  as  having  agreed  to  govern  them- 
selves by  such  customs  and  modes  of  doing  busi- 
ness ;  and  this,  whether  they  had  actual  know- 
ledge of  them  or  not :  and  it  was  the  especial 
duty  o^  all  those  dealing  with  the  note  to  ascer- 
tain them,  if  unknown.  This  is  the  established 
doctrine  of  the  supreme  court,  as  laid  down  in 
Renner  v.  The  Bank  of  Columbia,  9  Wheat. ;  in 
Miles  V.  The  Bank  of  the  United  States,  11 
Wheat. ;  and  in  The  Bank  of  Washington  v. 
Triplet  &  Neale,  1  Peters,  32.     Ibid. 

49.  A  note  overdue,  or  a  bill  dishonoured,  are 
circumstances  of  suspicion,  to  put  those  dealing 
for  it  afterwards  on  their  guard  ;  and  in  whose 
hands  it  is  open  to  the  same  defences  it  was  in 
the  hands  of  the  holder,  when  it  fell  due.  After 
maturity,  such  paper  cannot  be  negotiable.    Ibid. 

50.  A  note  to  be  paid  "in  the  office  notes  of 
a  bank."  is  not  negotiable  by  the  usage  and  cus- 
toms of  merchants.  Not  being  a  promissory 
note  by  the  law  merchant,  the  statute  of  Anne, 
or  the  kindred  act  of  assembly  of  Pennsylvania, 
it  is  not  negotiable  by  endorsement ;  and  not 
being  under  seal,  it  is  not  assignable  by  the  act 
of  assembly  of  Pennsylvania  on  that  subject, 
relating  to  bonds.  No  suit  could  be  brought 
upon  it,  in  the  name  of  the  endorser.  The  legal 
interest  in  the  instrument  continues  in  the  person 
in  whose  favour  it  has  been  drawn  ;  whatever 
equity  another  may  have  to  claim  the  sum  due 
on  the  same;  and  he  only  is  the  party  to  a  suit 
at  law  on  the  instrument.     Irvine,  for  the  use  of 
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the  Lumberman's  Bank  al  Warren,  v.  Loivry,  14 
Peters,  293. 

51.  Outstanding  negotiable  notes,  where  the 
contract  for  the  sale  of  land  on  which  they  were 
given  is  decreed  to  be  rescinded,  will  be  decreed 
to  be  delivered  up  and  cancelled.  MKay  v. 
Carrinoton,  1  M'Lean's  C.  C.  R.  61. 

52.  If  the  holder  of  a  promissory  note  give 
tinne  to  the  maker,  the  endorser  is  discharged. 
Bank  of  the  United  States  v.  Hatch,  1  M'Lean's 
C.  C.  R.  92. 

53.  A  note  given  by  citizens  of  Indiana  to  A 
and  B  of  Cincinnati,  but  not  payable  at  any  par- 
ticular place  upon  its  face,  must  be  demanded 
when  due,  of  the  drawers,  or  at  their  usual  place 
of  business,  to  charge  the  endorser.  Burrows, 
Hall  ^-  Co.  v.  Hannegan,  1  M'Lean's  C.  C.  R.  309. 

54.  The  holder  of  a  negotiable  note  is  pre- 
sumed to  have  the  right,  and  being  the  payee, 
may  strike  out  the  endorsement  on  it,  and  bring 
the  action  in  his  own  name.  Conaut  v.  Wills  Sf 
Bradley,  1  M'Lean's  C.  C.  R.  397. 

55.  A  note  payable  to  A,  B,  C,  or  D,  is  pay- 
able to  the  promisees,  individually,  and  not  to 
the  three  first  jointly,  or  the  fourth.  Wright  et 
al.  V.  Cogswell,  1  M'Lean's  C.  C.  R.  471. 

56.  A  note  executed  in  Michigan,  payable  in 
New  York,  in  New  York  funds,  or  their  equiva- 
lent, is  not  negotiable.  Hasbrook  fy  Seaman  v. 
Palmer  et  al.,  2  M'Lean's  C.  C.  R.  10. 

57.  To  bring  a  note  within  the  statute  it  must 
be  payable  in  money.  It  must  be  for  a  sum  cer- 
tain, subject  to  no  conditions.     Ibid. 

58.  Where  a  note  was  given  by  Abbott  &  Lay- 
ton,  it  is  unnecessary  in  the  declaration  to  allege 
a  partnership.  Davis  v.  Layton.  2  M'Lean's  C. 
C.  R.  29. 

59.  A  note  dated  at  Cincinnati,  and  described 
in  the  declaration  as  dated  at  Cincinnati,  in  the 
state  of  Ohio,  is  admissible  in  evidence.  Drake 
V.  Fi.'iher,  2  M'Lean's  C.  C.  R.  69. 

60.  A  note  payable  to  A,  B,  or  bearer,  is  pay- 
able to  either,  and  the  bearer  may  sue  in  this 
court  without  an  assignment.  Bradford  v.  Jenks, 
2  M'Lean's  C.  C.  R.  130. 

61.  In  an  action  against  the  assignor  by  an 
assignee,  it  is  not  necessary  to  prove  the  note. 
Kendall  v.  Freeman,  2  M'Lean,  189. 

62.  Plaintiff  may  recover  on  a  promise  to  pay 
where  the  special  contract  is  barred  by  the  sta- 
tute.    Aines  v.  Le  Rue,  2  M'Lean,  216. 

63.  It  has  been  held  that  a  note  payable  in 
specific  articles  is  evidence  under  the  general 
counts.     Ibid. 

64.  Between  the  holder  and  the  other  parties 
to  the  bill,  there  is  a  priority  on  which  indebi- 
tatus assumpsit  may  be  brought.  Frazer  v.  Car- 
penter, 2  M'Lean,  235. 

65.  The  action  of  assumpsit  is  founded  on  the 
promise — the  action  of  debt  upon  the  contract. 
Melcalfv.  Robinson,  2  M'Lean,  363. 

66.  On  a  lost  note,  which  was  assigned,  suit 
must  be  brought  by  the  assignee.  Leavitt  v. 
Cowles,  2  M'Lean,  491. 

67.  The  promisee  being  in  possession  of  the 
note,  and  having  assigned  it  merely  for  the  pur- 
pose of  collection,  may  strike  out  the  assignment, 
and  sue  in  his  own  name.     Ibid. 
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68.  The  legal  right  is  vested  in  the  assignee, 
and  can  only  be  divested  by  striking  out  the  as- 
signment as  above,' or  by  reassignment.     Ibid. 

69.  A  precedent  debt  constitutes  a  good  con- 
sideration for  the  assignment  of  a  note.  Riley 
V.  Van  Amringe,  2  M'Lean,  589. 

70.  Although  there  may  have  been  fraud  in 
the  assignment,  yet  if  there  were  no  notice  of  it, 
it  cannot  be  set  up  against  a  bona  fide  assignee. 
Ibid. 

71.  A  note  assigned  in  payment  of  a  debt  is 
a  transaction  in  the  ordinary  course  of  business. 
Ibid. 

72.  The  legal  effect  of  a  bond  or  note,  payable 
on  or  before  the  day,  is  different  from  one  pay- 
able on  the  day.  In  the  one  case  the  obligoi 
has  a  right  to  pay  before  the  day,  but  not  in  the 
other.  ^Kikindal  v.  Mitchell,  2  M'Lean's  C.  C. 
R.  402. 

73.  On  a  promissory  note  given  in  New  York, 
payable  at  Detroit,  with  the  current  rate  of  ex- 
change in  New  York,  the  rate  of  exchange  may 
be  recovered.  Grutacap  v.  Wolluise.  2  M'Lean's 
C.  C.  R.  581. 

74.  Where  a  note  became  due  on  Saturday, 
and  was  duly  presented  and  dishonoured,  and 
the  endorser  lived  in  another  state,  it  was  held, 
that  notice  of  the  dishonour  should,  in  order  to 
bind  the  endorser,  be  put  into  the  mail  of  the  suc- 
ceeding Monday,  early  enough  to  go  by  the  mail 
of  that  day  to  the  place  of  residence  of  the  en- 
dorser, it  appearing  that  the  mail  on  that  day 
did  not  close  until  half-past  three  o'clock,  P.M. ; 
otherwise  the  endorser  would  be  discharged. 
Seventh  Ward  Bank  v.  Hanrick.  2  Story's  C.  C. 
R.  416. 

75.  If,  after  a  note  is  dishonoured,  and  notice 
is  given  to  the  payee,  who  is  the  first  endorser, 
an  arrangement  be  made  with  the  holder,  by  the 
maker  of  the  note,  and  the  subsequent  endorsers 
therein,  without  the  consent  of  the  payee,  to  pro- 
long the  credit,  and  to  discount,  by  way  of  re- 
moval, certain  bills,  drawn  by  the  maker  and 
one  of  the  endorsers,  and  duly  accepted,  for  the 
amount  of  the  note,  and  in  the  mean  time,  and 
until  the  maturity  of  the  bill,  the  note  is  to  be 
deemed  extinguished  as  to  the  maker  and  the 
endorsers,  who  have  given  the  bills,  the  original 
payee  of  the  note  is  discharged  thereby.     Ibid. 

2.  Liability  of  Makers  and  Endorsers  of  Promis- 
sory Notes. 

76.  The  endorser  has  a  right,  in  Virginia,  to 
insist  that  the  other  endorsers  of  a  promissory- 
note  should  be  made  parties  to  a  suit  by  a  remote 
endorser.  Riddle  v.  Mandeville.  5  Cranch,  322 ; 
2  Cond.  Rep.  268. 

77.  In  Virginia,  the  endorser  of  a  promissory 
note  is  not  liable  on  non-payment  by  the  maker, 
unless  the  maker  is  shown  to  be  insolvent ;  or  a 
suit  has  been  brought  against  him  and  proved 
fruitless ;  although  "such  endorser  has  been  se- 
cured by  the  pledge  of  property  by  the  maker. 
Dulanyv.  Hodgkin,  5  Cranch,  333  j  2  Cond.  Rep. 
272. 

78.  The  Bank  of  Alexandria  fnay  maintain  an 
action  against  the  endorser  of  a  promissory  note; 
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note,  witli  costs  of  protest. 


made  negotiable  in  that  bank,  without  first  suing 
the  maker,  or  proving  him  insolvent ;  although 
the  eniiorsemeiit  was  tor  the  ai'conimotlalioii  of 
the  maker,  ami  notwitlistaiuling  that  in  Virginia 
tht!  implied  contract  of  the  cmlortJer  of  a  pro- 
missory note  by  the  general  nnderslaniiing  of 
this  conntry  is.  that  he  will  pay  the  debt,  if  by 
due  diligence  it  cannot  be  obtained  from  the 
maker.  Ycalon  v.  The  Bank  of  Alexamhia,  5 
Cranch,  49;  2  Cond.  Rep.  ISG. 

79.  According  to  the  law  of  Virginia,  the 
maker  of  a  promissory  note  must  be  tirst  sued, 
if  solvent,  before  recourse  can  be  had  to  the  en- 
dorser; but  his  insolvency  dispenses  with  that 
necessity.  It  is  a  question  for  a  jury,  in  an 
action  against  the  endorser,  to  determine  whe- 
ther the  money,  or  any  part  of  it.  could  have 
been  recovered  from  the  maker.     Ibid. 

80.  The  endorser  of  a  promissory  note,  given 
for  the  accommodation  of  the  maker,  is  entitled 
to  strict  notice  of  its  non-payment.  French's 
£.t'x  v.  The  Bank  of  Columbia,  4  Cranch,  141  ; 
2  Cond.  Rep.  58. 

81.  It  is  no  valid  objection  on  the  part  of  the 
endorser  to  the  consideration  of  a  promissory 
note,  that  the  endorsement  was  for  the  accom- 
modation of  the  maker.  Tlie  consideration 
moving  from  the  bank,  which  discounted  the 
note  to  the  maker  of  the  note,  on  the  credit  of 
the  endorser,  charges  both  the  maker  and  en- 
dorser.    Ibid. 

82.  To  constitute  a  consideration,  it  is  not  ne- 
cessary that  a  benefit  should  accrue  to  the  pro- 
missor.  It  is  sufiicient  that  something  valuable 
flows  from  the  promissee,  and  that  the  promise 
is  the  inducement  to  the  transaction.  Vioktt  v. 
Pallon,  5  Cranch,  142;  2  Cond.  Rep.  214. 

83.  A  blank  endorsement  upon  a  blank  piece 
of  paper  with  intent  to  give  a  person  credit,  is 
in  efTect  a  letter  of  credit.  And  if  a  promissory 
note  be  afterwards  written  on  the  paper,  the  en- 
dorser cannot  object  that  the  note  was  written 
after  the  endorsement.     Ibid. 

84.  Before  resort  can  be  had  to  the  endorser 
of  a  promissorj-  note  in  Virginia,  the  maker  must 
be  sued,  if  solvent ;  but  his  insolvency  renders 
a  suit  against  him  unnecessary.     Ibid. 

85.  It  is  a  question  to  be  left  to  the  jury,  whe- 
ther a  suit  against  the  maker  would  have  pro- 
duced the  money.     Ibid. 

8f).  The  mere  possession  of  a  promissory  note 
by  an  endorsee,  who  had  endorsed  it  to  another, 
while  the  assignment  remained,  is  not  sufficient 
evidence  of  his  right  of  action  against  his  en- 
dorser, without  a  re-assignment  or  receipt  from 
the  last  endorsee.  Welsh  v.  Lindo,  7  Cranch, 
159;  2  Cond.  Rep.  455. 

87.  An  endorsement  '-without  recourse,"  is 
not  evidence  of  money  had  and  received  by  the 
endorser  to  the  use  of  the  endorsee.     Ibid. 

88.  In  a  suit  against  the  maker  of  a  promis- 
sory note,  by  an  endorser  who  has  been  obliged 
to  take  it  up,  the  plaintiff  must  produce  the  note 
upon  the  trial.  Morgan  v.  Reintzell,  7  Cranch, 
273  ;  2  Cond.  Rep.  486. 

89.  The  payment  of  the  money  by  the  en- 


the  amount  of  the 
Ibid. 

90.  The  maker  of  a  promissory  note,  payable 
to  order,  is,  under  the  custom  of  merchants,  liable 
to  refund  the  amount  of  the  note  and  costs  of 
protest,  to  an  endorser  who  has  been  obliged  to 
take  up  the  note  after  protest.     Ibid. 

91.  Notice  of  the  nonpayment  of  a  promissory 
note  is  necessary  to  charge  an  endorser,  because 
the  undertaking  is  conditional;  and  whenever 
the  transaction  is  such,  in  fact,  that  the  maker 
of  the  note  ought  to  pay  it,  in  justice,  and  is 
bound  ultimately  to  make  it  good,  it  would  seem 
reasonable  that  payment  should  be  demanded 
of  him,  and  that  reasonable  notice  of  nonpay- 
ment should  be  civen  to  the  endorser.  French's 
Ex\z  v.  The  Bank  of  Columbia,  4  Cranch,  141; 
2  Cond.  Rep.  58. 

92.  An  unconditional  promise,  by  the  endorser 
of  a  bill  or  note,  to  pay  it,  or  the  acknowledg- 
ment of  his  liability,  after  knowledge  of  his  dis- 
charge from  his  responsibility  by  the  laches  of 
the  holder,  amounts  to  an  implied  waiver  of  due 
notice  of  a  demand  from  the  drawee,  acceptor 
or  maker.  So  an  acknowledgment  of  the  draw- 
er's or  endorser's  liability  has  the  same  effect. 
Knowledge  of  the  fact  of  the  laches  of  the  holder 
is  essential  to  charge  the  endorser  upon  his  pro- 
mise or  acknowledgment.  Thornton  v.  Wynn, 
12  Wheat.  183  ;  6  Cond.  Rep.  508. 

93.  The  law  of  Kentucky  is  settled,  as  it  is  in 
Virginia  and  in  the  supreme  court;  that  upon 
Virginia  contracts  by  endorsement  of  promissory 
notes,  every  reasonable  effort  must  be  made  to 
recover  of  the  drawer  by  suit,  before  the  assignee 
can  have  recourse  against  the  assignor  or  en- 
dorser. Bank  of  the  United  Slates  v.  Weisiger, 
2  Peters,  347. 

94.  It  is  upon  the  question,  what  constitutes 
such  diligence,  that  all  the  difficulties  arise  in 
suits  upon  these  contracts.  And  certairdy  the 
supreme  court  cannot  be  called  upon  to  carry 
the  obligations  imposed  upon  assignees  on  this 
point,  further  than  the  state  courts  have  already 
extended  them.     Ibid.  348. 

95.  Under  the  laws  of  Kentucky,  it  is  not  ne- 
cessary that  the  drawer  of  a  promissory  note 
should  have  undergone  thirty  days'  imprison- 
ment, in  order  to  prove  his  insolvency;  and  a 
waiver  of  this  imprisonment,  after  the  arrest  by 
a  holder,  does  not  discharge  an  endorser.     Ibid. 

96.  The  discharge  of  an  insolvent  under  the 
statutes,  is  the  most  satisfactory  evidence  of  in- 
solvency. After  such  discharse,  it  is  not  required 
that  process  of  execution  shall  be  issued  against 
the  party,  in  order  to  conform  to  the  injunction 
of  diligence.     Ibid.  3i9. 

97.  A  note  was  discounted  at  the  office  of 
discount  and  deposit  of  the  Bank  of  the  United 
States  in  the  city  of  Washington,  for  the  accom- 
modation of  the  drawer,  endorsed  by  Magruder 
and  by  M'Donald  ;  neither  of  the  endorsers  re- 
ceiving any  value  for  his  endorsement,  but  en- 
dorsing the  note  at  the  request  of  the  drawer, 
without  any  communication  with  each  other. 
The  note  was  renewed  from  time  to  time,  under 


dorser.  after  protest,  is  a  good  consideration  fori  the  same  circumstances,  and  was  at  length  pro- 
an  assumpsit  on  the  part  of  the  maker  to  pay|  tested  for  nonpayment;  and  separate  suits  hav- 
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ing  been  brought  by  the  bank  against  the  en- 
dorsers, the  drawer  being  insolvent,  judgments 
in  favour  of  the  hank  were  obtained  against  both 
the  endorsers.  The  bank  issued  an  execution 
against  Magruder,  the  first  endorser,  and  he 
having  paid  the  whole  debt  and  costs,  instituted 
this  suit  against  M'Donald,  the  second  endorser, 
for  a  contribution,  claiming  one-half  of  the  sum 
so  paid  by  him  in  satisfaction  of  the  judgment 
obtained  by  the  bank.  Held,  that  he  was  not 
entitled  to  recover.  M'Donald  v.  Magruder. 
3  Peters,  470. 

98.  That  a  prior  endorser  is,  in  the  regular 
course  of  business,  liable  to  his  endorsee,  al- 
though that  endorsee  may  have  afterwards  en- 
dorsed the  note,  is  unquestionable.  When  he 
takes  up  the  note,  he  becomes  the  holder  as  en- 
tirely as  if  he  had  never  parted  with  it,  and  may 
sue  the  endorser  for  the  amount.  The  fust  en- 
dorser undertakes  that  the  maker  shall  pay  the 
note,  or  that  he,  if  due  diligence  be  used,  will 
pay  it  for  him.  This  undertaking  makes  him 
responsible  to  every  holder,  and  to  every  person 
whose  name  is  on  the  note  subsequent  to  his 
own,  and  who  has  been  compelled  to  pay  its 
amount.     Ibid.  474. 

99.  The  endorser  of  a  promissory  note,  who 
receives  no  value  for  his  endorsement  from  a 
subsequent  endorser,  or  from  the  drawer,  cannot 
set  up  the  want  of  consideration  received  by 
himself:  he  is  not  permitted  to  say  that  the  pro- 
mise is  made  without  consideration;  because 
money  paid  by  the  promissee  to  another,  is  as 
valid  a  consideration  as  if  paid  to  the  promissor 
himself.     Ibid.  476. 

100.  Action  by  the  endorsees  against  the  en- 
dorser of  a  promissory  note,  drawn  and  endorsed 
in  the  state  of  Kentucky.  The  statute  of  Ken- 
tucky, authorizing  the  assignment  of  notes,  is 
silent  as  to  the  duties  of  the  assignee,  or  the 
nature  of  the  contract  created  by  the  assignment. 
It  only  declares  such  assignments  valid,  and  the 
assignee  capable  of  suing  in  his  own  name.  But 
the  courts  of  that  state  have  clearly  defined  his 
rights,  duties,  and  obligations  resulting  from  the 
assignment.  The  assignee  cannot  maintain  an 
action  on  the  mere  nonpayment  of  the  note  and 
notice  thereof,  until  the  holder  of  the  note  has 
made  use  of  all  due  and  legal  diligence  to  reco- 
ver the  money  from  the  drawer;  whose  engage- 
ment is  held  to  be,  that  he  will  paj'  the  amount, 
if  after  due  and  diligent  pursuit  the  maker  is 
found  insolvent.  Bank  of  the  United  States  v. 
7'yler,  4  Peters,  366. 

101.  The  principles  of  the  law  of  Kentucky, 
relative  to  the  liability  of  endorsers  of  promissory 


for  an  escape,  by  permitting  the  prisoner  to 
leave  the  prison.  The  neglect  of  the  holder  of 
the  note,  to  proceed  against  the  jailor  and  his 
securities,  prevents  his  making  the  endorser 
liable  for  the  amount  of  the  note.     Ibid. 

103.  The  general  principle  of  all  the  cases  is, 
that  a  plaintifi'  must  pursue  with  legal  diligence, 
all  his  means  and  remedies,  direct,  immediate, 
or  collateral,  to  recover  the  amount  of  his  debt 
from  the  drawer  of  the  note,  or  any  one  else 
who  has  put  himself,  or  has  by  operation  of  law 
been  put.  in  his  place.     Ibid. 

104.  A  promissory  note,  payable  at  a  future 
day,  given  for  a  bona  fide  business  transaction, 
and  which  note  was  not  made  for  the  purpose  of 
raising  money  in  the  market,  was  sold  by  the 
drawee  and  endorser  for  a  sum  so  much  less  on 
its  face,  as  exhibited  a  discount  beyond  the  legal 
rate  of  interest,  no  stipulation  having  been  made 
against  the  liability  of  the  endorser,  is  not,  per 
se,  an  usurious  contract  between  the  endorser 
and  endorsee,  and  an  action  can  be  maintained 
upon  the  note  against  the  endorser  who  .sold  the 
same,  by  the  purchaser.  Nicols  v.  Fearson,  7 
Peters,  103. 

105.  The  courts  of  New  York  have  adjudi- 
cated, that  whenever  the  note  or  bill  in  its  in- 
ceptif)n  was  a  real  transaction,  so  that  the  payee 
or  promissee  might  at  maturity  maintain  a  suit 
upon  it,  a  transfer  by  endorsement,  though  be- 
yond the  legal  rate  of  interest,  shall  be  regarded 
as  a  sale  of  the  note  or  bill,  and  a  valid  and  legal 
transaction.  But  not  so  where  the  paper,  in  its 
origin,  was  only  a  nominal  negotiation.     Ibid. 

106.  There  are  two  cardinal  rules  in  the  doc- 
trine of  usury,  which  we  think  must  be  regarded 
as  the  common  place  to  which  all  reasoning  and 
adjudication  upon  the  subject  should  be  referred : 
the  first  is,  that  to  constitute  usury,  there  must 
be  a  loan  in  contemplation  by  the  parties;  and 
the  second,  that  a  contract  which  in  its  inception 
is  unaffected  by  usury,  can  never  be  invalidated 
by  any  subsequent  usurious  transaction.     Ibid. 

107.  In  the  case  of  the  Bank  of  the  United 
Slates  I).  Dunn,  6  Peters,  51,  the  supreme  court 
decided  that  a  subsequent  endorser  was  not 
competent  to  prove  facts  which  would  tend  to 
discharge  the  prior  endorser  from  the  responsi- 
bility of  his  endorsement.  By  the  same  rule, 
the  drawer  of  the  note  is  equally  incompetent 
to  prove  facts  which  tend  to  discharge  the  en- 
dorser. Bank  of  the  Metropolis  v.  Jones,  8  Pe- 
ter.s,  12. 

108.  The  officers  of  the  bank  have  no  author- 
ity, as  agents  of  the  bank,  to  bind  it  by  assur- 
ances which  would  release  the  parties  to  a  note 


notes,  and  proceedings  to  establish  the  same,  are  I  from  their  obligations.     Ibid 


settled  by  the  decisions  of  the  courts  of  Ken^ 
tucky.     ibid. 

102.  After  judgment  obtained  in  the  circuit 
court  of  the  United  States  against  the  drawer  of 
a  note,  a  capias  ad  satisfaciendum  was  issued 
against  him  by  the  holder,  and  he  was  put  in 
prison.  Two  justices  of  the  peace  ordered  his 
discharge,  claiming  to  proceed  according  to  the 


109.  A  promise  by  an  endorser  to  pay  a  note, 
after  being  discharged  by  a  neglect  of  due  no- 
tice, is  not  binding,  unless  made  with  a  know- 
ledge of  all  the  material  facts.  Martin  v.  WinS' 
low,  2  Mason's  C.  C.  R.  241. 

1 10.  Action  on  a  promissory  note  for  two  thou- 
sand dollars,  drawn  for  the  purpose  of  being  dis- 
counted at  the  branch  bank  at  Mobile,  payable 


law  of  Kentucky  in  the  case  of  insolvent  debtors;  to  the  cashier  of  the  bank  or  bearer,  and  upon 
and  the  jailor  permitted  him  to  leave  the  prison,  which  was  written  an  order  to  credit  the  person 
The  jaibr  made  himself  and  his  securities  liable    to  whom  the  note  was  sent,  to  be  by  him  offered 


512 


PROMISSORY  NOTES. 


Notice  of  Non-Payment  of  Promissory  Notes  to  charge  Endorsers, 
the 


for  iliscoimt  to  the  bank,  for  the  use  of  the 
drawers,  the  oriler  being  signed  by  all  the 
makers  of  the  note.  Tlie  bank  refused  to  dis- 
count the  note,  and  it  was  marked  with  a  pencil- 
mark,  in  the  manner  in  which  notes  are  marked 
by  the  bank  which  are  offered  for  discount. 
The  agent  of  the  drawers,  to  whom  the  note 
was  entrusted  to  be  oliered  for  discount,  put  it 
into  circulation,  after  endorsing  it ;  having  dis- 
poseil  of  it  for  one  thousand  two  luiiidied  dolhirs, 
lor  his  own  benefit,  without  the  knowK'dgo  of 
the  drawers;  and  communicated  to  the  pur- 
chaser of  tlie  note  that  it  had  been  ofi'ered  for 
discount  and  rejected  by  the  bank.  The  note 
was  afterwards  given  to  two  otlier  persons  in  part 
payment  of  a  previous  debt,  and  credit  for  the 
amount  was  given  in  the  account  with  their 
debtors.  The  form  of  the  note  was  that  required 
by  the  bank  when  notes  are  discounted,  and  had 
not  been  used  before  ii  had  been  so  required  by 
the  bank.  Tiie  circuit  court  instructed  the  jury 
that  the  plaiutlll  was  not  entitled  to  recover  from 
the  drawers  of  the  note.  Held,  that  the  instruc- 
tion was  correct.  Fowler  v.  Branthcy  et  al.,  14 
Peters,  318. 

3.  Notice  of  Non-Payment  of  Promissory  Notes  to 
charge  Endorsers. 

111.  The  endorser  of  a  promissory  note  given 
for  the  accommodation  of  the  maker,  is  entitled 
to  strict  notice  of  its  non-payment.  French's 
Ex'x  V.  The  Bank  of  Columbia,  4  Cranch,  141 ; 
2  Cond.  Rep.  58. 

112.  A  demand  of  payment  of  a  promissory 
note,  must  be  made  of  the  maker  on  the  last 
day  of  grace  ;  and  where  the  endorser  resides  in 
a  different  place,  notice  of  the  default  of  the 
maker  should  be  put  into  the  post-office  early 
enough  to  be  sent  by  the  mail  of  the  succeeding 
day.  Lenox  v.  Roberts,  2  Wheat.  373  ;  4  Cond. 
Rep.  163. 

113.  After  a  demand  of  the  maker  of  a  pro- 
missory note,  on  the  third  day  of  grace,  notice 
to  the  endorser  on  the  same  day  is  sufficient,  by 
the  general  law  of  the  land.  Lindenberger  v. 
Beall,  6  Wheat.  104;  5  Cond.  Rep.  20. 

114.  Evidence  of  a  notice  contained  in  a 
letter,  having  been  put  into  the  post-office,  di- 
rected to  the  endorser  at  his  place  of  residence, 
is  sufficient  proof  of  notice  to  be  left  to  the  jury; 
and  it  is  not  necessary  to  give  notice  to  the  de- 
fendant to  produce  the  letter,  before  such  evi- 
dence can  be  given.     Ibid. 

115.  An  undertaking  of  the  endorser  of  a  pro- 
missory note  was  as  follows  :  "  I  do  request,  that 
hereafter,  any  notes  that  may  fall  due  at  the 
Union  Bank,  on  which  I  am  or  may  he  endorser, 
may  not  be  protested,  as  J  will  consider  myself 
bound  in  the  same  manner  as  if  the  same  had 
been  legally  protested,"  is  ambiguous;  and  it  is 
doubtful  whether  it  amounts  to  a  waiver  of  de- 
mand and  notice ;  and  parol  proof  was  admitted 
to  show  that  it  was  the  understanding  of  the 
parties,  that  the  demand  and  notice,  otherwise 
necessary  to  charge  the  endorser,  was  to  be  dis- 
pensed with.  Union  Bank  v.  Hyde,  6  Wheat. 
572;  5  Cond.  Rep.  189. 

116.  The  endorser  of  a  promissory  note,  who 


has  been  charged  by  due  notice  of  the  default 
of  the  maker,  is  not  entitled  to  the  protection  of 
a  court  of  ecpiity  as  a  surety;  the  holder  may 
proceeii  against  either  party  at  his  j)leasure,  and 
does  not  ilischarge  the  endorser,  by  not  issuing, 
or  by  countermanding,  an  execution  against  the 
maker.  Lenox  v.Prout,  3  Wheal.  520;  4  Cond. 
Rep.  311. 

117.  In  an  action  against  the  endorser  of  a 
promissory  note,  made  "negotiable  in  the  IJank 
of  the  ]\Ietropolis,"  the  dtx'Iaration  averred  a 
demand  of  tht;  same  at  that  bank.  No  other 
notice  of  the  non-payment  of  the  note  was  sent 
to  the  endorser,  but  that  left  for  him  at  the  Bank 
of  the  IMetropolis;  and  it  was  proved  that  there 
was  an  agreement,  by  parol,  with  the  endorser, 
as  to  other  notes  discounleii  previously,  by  the 
bank,  for  his  accommodation,  that  payment,  and 
demand  of  payment,  should  be  made  at  the 
bank  :  the  entlorser  residing  a  considerable  dis- 
tance from  the  bank.  Held  to  be  sufficient. 
Brent's  Ex'rs  v.  The  Bank  of  the  Mctroj)olis,  1 
Peters,  89. 

118.  The  endorser  of  such  a  note  is  himself 
bound  by  the  contract  made  by  the  drawer,  and 
by  the  established  and  known  usage  of  the  bank. 
Ibid.  93. 

119.  A  promissory  note  was  made  at  George- 
town, payable  at  the  Bank  of  Columbia,  in  that 
town;  the  defendant,  the  endorser  of  the  note, 
living  in  the  county  of  Alexandria,  within  the 
District  of  Columbia,  and  having  what  was  al- 
leged to  be  a  place  of  business,  in  the  city  of 
Washington;  and  the  notice  of  the  non-payment 
of  the  note,  enclosed  in  a  letter,  and  superscribed 
with  his  name,  was  put  into  the  post-office  at 
Georgetown,  addressed  to  him  at  that  place. 
Held,  that  this  notice  was  sufficient.  Bank  of 
Columbia  v.  Lawrence,  1  Peters,  582. 

120.  In  cases  where  the  party  entitled  to  no- 
tice resides  in  the  country,  unless  notice  sent  by 
the  mail  is  sufficient,  a  special  messenger  must 
be  employed  for  the  purpose  of  sending  it;  but 
this  case  is  not  one  which  required  such  a  duty. 
Ibid. 

121.  If  the  defendant  had  a  place  of  brsiness 
in  the  city  of  Washington,  and  the  notice  r.erved 
there  would  be  good,  yet  it  by  no  means  follows, 
that  service  at  his  place  of  residence  in  another 
place,  would  not  be  equally  good.  Parties  may 
be  and  frequently  are  so  situated,  that  notice 
may  well  be  given  at  either  of  several  places. 
Ibiil. 

122.  That  is  not  properly  a  place  of  business, 
in  the  commercial  understanding  of  the  terms, 
which  has  no  public  notoriety  as  such,  no  open 
or  public  business  carried  on  at  it  by  the  party, 
but  only  occasional  employment  by  him  there, 
two  or  three  times  a  week,  in  a  house  occupied 
by  another  person,  the  party  only  engaged  in 
settling  up  his  old  business.     Ibid. 

123.  The  general  rule  is,  that  the  party  whose 
duty  it  is  to  give  notice  of  the  dishonour  of  a.  bill 
or  note,  is  bound  to  use  due  diligence  in  cftm- 
municating  the  same.  But  it  is  not  required  cf 
him  to  see  that  the  notice  is  brought  home  to 
the  party.  He  may  employ  the  usual  and  ordi- 
nary modes  of  conveyance;   and  whether  the 
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notice  reaches  the  party  or  not,  the  hokler  has 
done  all  that  the  law  requires  of  him.     Ibid. 

124.  It  seems  to  be  well  settled,  that  when 
the  facts  are  ascertained  and  undisputed,  what 
shall  constitute  due  diligence  is  a  question  of 
law.     Ibid.  583. 

125.  The  rules  relative  to  diligence  ought  to 
be  reasonable,  and  founded  in  general  conve- 
nience ;  and  with  a  view  to  clog,  as  little  as  pos- 
sible, consistently  with  the  safety  of  the  parties, 
the  circulation  of  paper  of  this  description.  Ibid. 

126.  Where  a  person  has  a  dwelling-house 
and  a  counting-room  in  the  same  city  or  town,  a 
notice  sent  to  either  place  is  sufficient ;  if  parties 
live  in  different  post-towns,  notice  through  the 
post-ofRce  is  sufficient.  Notice  to  a  party  living 
at  another  place  than  the  holder,  sent  by  mail 
to  the  nearest  post-office,  is  good  under  common 
circumstances ;  and  in  such  cases  where  notice 
is  sent  by  mail,  it  is  distance  alone,  or  the  usual 
course  of  receiving  letters,  which  must  deter- 
mine the  sufficiency  of  the  notice.     Ibid. 

127.  Some  countenance  has  lately  been  given 
in  England,  to  the  practice  of  sending  a  notice 
by  a  special  messenger,  in  extraordinary  cases, 
by  allowing  the  holder  to  recover  of  the  endorser 
the  expenses  of  serving  the  notice  in  this  man- 
ner. The  holder  is  not  bound  to  use  the  mail 
for  the  purpose  of  sending  the  notice.  He  may 
employ  a  special  messenger,  if  he  pleases;  but 
it  has  not  been  decided  that  he  must.  To  com- 
pel the  holder  to  the  expense  of  a  special  mes- 
senger would  be  unreasonable.     Ibid.  584. 

128.  The  notary  public,  after  the  note  became 
due,  called  at  the  house  of  the  endorser,  who 
resided  in  the  city  of  Cincinnati,  which  he  found 
shut  up,  and  the  door  locked ;  and  on  inquiry  of 
the  nearest  resident,  he  was  informed  that  the 
endorser  and  family  had  left  town  on  a  visit ; 
whether  for  a  day,  week,  or  month,  he  did  not 
know,  nor  did  he  inquire.  He  made  use  of  no 
further  diligence  to  ascertain  where  the  endorser 
had  gone,  or  whether  he  had  left  any  person  in 
town  to  attend  to  his  business.  He  left  a  notice 
at  the  house  of  a  person  adjoining,  with  a  request 
to  hand  it  to  the  endorser  when  he  should  return. 
Held,  that  this  was  sufficient  diligence  on  the 
part  of  the  holders  of  the  note,  to  charge  the  en- 
dorser. Williams  v.  The  Bank  of  the  United  States, 
2  Peters,  100. 

129.  The  general  rule  of  law  applicable  to  this 
subject,  has  long  been  settled ;  that  to  enable 
the  holder  of  a  bill  of  exchange  or  promissory 
note,  to  charge  the  endorser,  it  is  incumbent  on 
him  to  prove  that  timely  notice  of  the  dishonour 
of  the  bill,  or  of  the  non-payment  of  the  note, 
was  given  to  the  endorser;  or  if  this  could  not 
be  done,  he  must  e.xcuse  the  omission  by  show- 
ing that  due  diligence  had  been  used  to  give 
such  notice.     Ibid. 

130.  If  the  parties  reside  in  the  same  city  or 
town,  the  endorser  must  be  personally  notified 
of  the  dishonour  of  the  bill  or  note,  either  ver- 
bally, or  in  writing;  or  a  written  notice  must  be 
left  at  his  dwelling-house  or  place  of  business. 
Eilher  mode  is  sufficient,  but  one  or  other  must 
be  observed,  unless  it  is  prevented  by  the  act  of 
the  party  entitled  to  the  notice.     Ibid. 


131.  The  holder  of  a  bill  or  promissory  note, 
in  order  to  entitle  himself  to  call  upon  the  drawer 
or  endorser,  must  giye  notice  of  its  dishonour  to 
the  party  whom  he  means  to  charge.  But  if, 
when  the  notice  should  be  given,  the  party  en- 
titled to  it  should  be  absent  from  the  state,  and 
has  left  no  known  agent  to  receive  it;  if  he  ab- 
scond, or  has  no  place  of  residence  which  rea- 
sonable diligence  used  by  the  holder  can  enable 
him  to  discover,  the  law  dispenses  with  the  ne- 
cessity of  giving  regular  notice.     Ibid. 

132.  Where  the  parties  reside  in  the  same  city 
or  town,  the  notice  should  be  given  at  the  dwell- 
ing-house, or  place  of  business,  and  the  duty  of 
the  holder  does  not  require  him  to  give  the  no- 
tice at  any  other  place.     Ibid. 

133.  C,  the  endorser  of  the  note,  at  the  time 
it  fell  due.  lived  in  a  house  in  Georgetown,  ex- 
cept the  lower  front  room,  which  was  occupied 
separately,  as  a  store,  by  one  of  his  sons.  There 
was  a  separate  entrance  to  the  dwelling  part  of 
the  house  through  an  alley  or  passage,  apart 
from  the  store,  which  led  to  the  upper  rooms, 
and  back  buildings,  and  yard  of  the  house.  The 
son  of  C,  who  occupied  the  store,  had  a  dwelling- 
house  separate  from  the  store.  C  was  at  that 
time  postmaster  of  Georgetown,  and  kept  the 
post-office  in  another  part  of  the  town,  w  here  he 
usually  transacted  his  private  business  as  well 
as  that  of  his  office.  C  had  no  concern  in  his 
son's  store,  but  he  was  frequently  about  the 
door.  Until  he  took  charge  of  the  post-office, 
which  was  a  year  before  the  note  fell  due, 
written  communications  and  notices  for  him 
were  sometimes  left  at  the  store,  and  were  car- 
ried by  another  of  his  sons,  unless  when  he  for- 
got it,  to  him.  After  C  took  possession  of  the 
post-office,  if  notices  had  been  left  at  the  store 
for  C,  the  bearer  of  them  w'ould  have  been 
directed  to  take  them  to  the  post-office;  or  they 
would  have  been  delivered  to  him  by  his  son  at 
the  post-office,  if  recollected,  or  if  they  had  been 
seen  when  left  at  the  store.  The  notary  stateci 
that  he  believed  the  notice  of  non-payment  &f 
the  note  was  left  at  the  store,  because  he  thought 
that  he  had  frequently  notices  to  give  to  the  de- 
fendant, and  was  in  the  habit  of  leaving  them  at 
the  store;  and  he  never  had  been  in  the  dwell- 
ing-house or  in  the  passage  or  alley.  Held,  that 
this  notice  was  not  sufficient  of  the  non-payment 
of  the  note,  to  charge  C  with  a  liability  to  pay 
the  note.  The  Bank  of  the  United  States  v.  Cor- 
coran, 2  Peters,  121. 

134.  If  notice  of  the  non-payment  of  a  note, 
although  left  at  an  improper  place,  was  never- 
theless, in  point  of  fact,  received  in  due  time  by 
the  endorser,  and  so  proved,  or  could,  from  the 
evidence  in  the  cause,  be  properly  presumed  by 
the  jury;  it  is  sufficient  in  point  of  law  to  charge 
the  endorser.     Ibid.  132. 

135.  The  evidence  in  the  case  was,  that  ihe 
day  when  the  note  became  due,  the  bank  being 
the  holder  thereof,  and  it  being  payable  there 
after  the  usual  banking  hours  were  over,  it  was 
delivered  to  a  notary  by  the  officers  of  the  bank, 
they  informing  him  at  the  time  that  there  were 
no  funds  there  for  the  payment  of  the  note.  This 
was  a  sufficient  proof  of  due  demand  of  payment. 

3p 
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The  Bank  of  (he  United  States  v.  Caincal,  2  Peters, 
549. 

lofi.  Whoii  a  note  is  payable  at  a  bank,  it  is 
not  necessary  to  make  any  personal  demand 
upon  the  maker  elsewhere.  It  is  his  duty  to  be 
at  the  bank  within  the  usual  honrs  of  business 
to  pay  the  same;  and  if  he  omits  so  to  lio,  and  a 
demand,  is  there  maiie  of  payment  by  the  holder 
within  those  hours,  and  it  is  refused  or  nei>lefted 
to  be  made,  the  holder  is  entitled  to  maintain 
his  action  for  such  dishonour.     //)((/. 

137.  It  is  dillieull  to  lay  down  any  universal 
rule  as  to  what  is  due  diligence  in  respect  to  no- 
tice to  endorsers.  Many  cases  must  be  decided 
upon  their  own  particular  circumstances;  how- 
ever desirable  it  may  be,  when  practicable,  to 
lay  down  a  general  rule.     Ibid.  551. 

138.  When  notice  is  sent  by  the  mail,  it  is 
suflhcient  to  direct  it  to  the  town  where  the  party 
resides,  if  it  is  a  post-town ;  if  it  is  not,  then  to 
the  post-office  or  post-town  nearest  to  his  resi- 
dence, if  known.  But  the  rule,  as  to  the  nearest 
post-oflice,  is  not  of  universal  application  ;  for  if 
the  party  is  in  the  habit  of  receiving  his  letters 
at  a  more  distant  post-office,  or  through  a  more 
circuitous  route,  and  the  fact  is  known  to  the 
person  sending  notice,  notice  sent  by  the  latter 
mode  will  be  good.  And  where  the  party  is  in 
the  habit  of  receiving  his  letters  at  various  post- 
offices,  to  suit  his  own  convenience  or  business, 
it  may  be  sufficient  to  send  it  to  either.     Ibid. 

139.  A  suggestion  was  made  at  the  bar,  that 
the  letter  to  the  endorser,  stating  the  demand 
and  dishonour  of  the  note,  is  not  sufficient,  un- 
less the  party  sending  it  also  informs  the  en- 
dorser that  he  is  looked  to  for  payment.  But 
where  such  notice  is  sent  by  the  holder,  or  by 
his  order,  it  necessarily  implies  such  a  responsi- 
bility over.     Ibid.  552. 

140.  An  action  was  brought  by  the  Union 
Bank  of  Georgetown  against  George  B.  Magru- 
der.  as  endorser  of  a  promissory  note  drawn  by 
George  jNIagruder.  The  maker  of  the  note  died 
before  it  became  payable,  and  letters  of  admin- 
istration to  his  estate  were  taken  out  by  the  en- 
dorser. No  notice  of  the  non-payment  of  the 
note  was  given  to  the  endorser,  or  any  demand 
of  paymetit  made  until  the  institution  of  this 
suit.  Held,  that  the  endorser  was  discharged, 
and  his  having  become  the  administrator  of  the 
drawer  does  not  relieve  the  holder  from  the  ob- 
ligation to  demand  payment  of  the  note,  and  to 
give  notice  thereof  to  the  endorser.  The  general 
rule,  that  payment  must  be  demanded  from  the 
maker  of  a  note,  and  notice  of  non-payment  for- 
warded to  the  endorser  within  due  time,  in  order 
to  render  him  liable,  is  so  firmly  settled,  tliat  no 
authority  need  be  cited  to  support  it.  Due  dili- 
gence to  obtain  payment  from  the  maker  is  a 
condition  precedent,  on  which  the  liability  of  the 
endorser  depends.  3Iagritder  v.  The  Bank  of 
Georgetown,  3  Peters,  90. 

141.  Whether  certain  facts  in  reference  to  an 
alleged  notice  to  the  endorser,  and  demand  of 

payment  of  a  promissory  note  by  the  drawer,  and  discounted  at  the  bank,  or  placed  there  for 
amounted  to  a  waiver  of  the  objection  to  the  collection.  By  the  court: — This  case  falls  with- 
want  of  demand  and  notice,  is  a  question  of  fact;  in  the  rule  laid  down  by  the  supreme  court  in 
and  is  i:ot  matter  of  law,  for  the  consideration  \  the  case  of  Mills  v.  The  Bank  of  the  United 


of  the  jury.     Union  Bank  v.  Magruder,  7  Peters, 

287. 

142.  The  general  rule,  as  laid  down  by  the 
supreme  court,  in  Leiio.v  v.  Roberts,  2  Wheat. 
373;  4  Cond.  Kep.  163,  i.s,  that  the  demand  of 
payment  of  a  promissory  note  should  be  made 
on  the  last  day  of  grace;  and  notice  of  the  de- 
fault of  the  maker  be  ])ut  into  the  posl-o(fice, 
early  enough  to  be  sent  by  the  mail  of  the  suc- 
ceeding day.  Bank  of  Alexandria  v.  Swaiin,  9 
Peters,  33. 

143.  The  law,  generally  speaking,  does  not 
regard  the  fractions  of  a  day:  and  although  the 
demand  of  payment  of  a  promissory  note  at  the 
bank  is  required  to  be  made  during  banking 
hours,  it  would  be  unreasonable,  and  against 
what  the  special  verdict  fiiuls  to  have  been  the 
usage  of  the  bank  at  that  time,  to  require  notice 
of  non-payment  to  be  sent  to  the  eniiorser  on  the 
.same  day.  'This  u.<age  of  the  bank  corresponds 
with  the  rule  of  law  on  the  subject.     Ibid. 

144.  If  the  time  of  sending  notice  is  limited 
to  fractions  of  a  day,  it  will  always  come  in 
question,  how  swiftly  notice  could  be  conveyed. 
The  notice  sent  by  the  mail,  the  next  day  after 
the  dishonour  of  the  note,  was  in  due  time. 
Ibid. 

145.  The  law  has  prescribed  no  particular 
form  for  such  notice.  The  object  of  it  is  merely 
to  inform  the  endorser  of  the  non-payment  by 
the  maker,  and  that  he  is  held  liable  for  the 
payment  thereof.     Ibid. 

146.  No  precise  form  of  notice  to  the  endorser 
of  a  promissory  note  is  necessary;  and  it  is  not 
necessary  to  state,  in  the  notice,  who  is  the 
holder ;  nor  will  a  mistake  as  to  the  date  of  the 
note  vitiate  the  notice,  if  it  conveys  to  the  party 
a  sufficient  knowledge  of  the  particular  note 
which  has  been  dishonoured.  Mills  v.  The  Bank 
of  the  United  States,  1 1  Wheat.  43 1 ;  6  Cond.  Rep. 
373. 

147.  It  is  not  necessary  that  the  notice  shoulil 
contain  a  formal  allegation  that  it  wasdemanded 
at  the  place  where  payable.  It  is  sufficient  that 
it  slates  the  fact  of  non-payment  of  the  note,  and 
that  the  holder  looks  to  the  endorser  for  indem- 
nity.    Ibid. 

148.  The  general  rule  of  law.  requiring  proof 
of  the  title  of  the  holders  of  a  note,  may  be 
modified  by  a  rule  of  court,  dispensing  with 
proof  of  the  e.xecution  of  the  note,  unless  the 
])arty  shall  anne.v  to  his  plea  an  affidavit  that 
the  note  was  not  e.vecuted  by  him.     Ibid. 

149.  The  note  on  which  the  suit  was  brought 
was  for  fourteen  hundred  dollars,  drawn  by  H, 
P.  in  favour  of  the  defendant  in  error,  and  the 
notice  describes  it  as  for  the  sum  of  fourteen 
hundred  and  fifty-seven  dollars.  In  the  margin 
of  the  note  is  set  down  in  figures,  fourteen  hun- 
dred and  fifty-seven  dollars,  and  the  special  ver- 
dict found  that  the  note  was  discounted  at  the 
bank,  as  for  a  note  of  fourteen  hundred  and  fifty- 
seven  dollars.  The  defendant  in  error  was  not 
an  endorser  on  any  other  note  drawn  by  H.  P. 
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States,  11  Wheat.  431;  6  Cond.  Rep.  373,  that 
every  variance,  however  immaterial,  is  not  fatal. 
Ibid. 

150.  In  a  suit  by  an  endorsee  against  an  en- 
dorser of  a  note  payable  on  demand,  the  plain- 
tiff must  show  that  the  demand  was  made  within 
a  reasonable  time,  on  the  maker,  for  payment; 
otherwise,  the  endorser  is  discharged.  A  delay 
for  seven  months  to  demand  payment,  unac- 
companied by  any  circumstances  accounting  for 
such  delay,  is  an  unreasonable  delay.  Martin 
V.  Winslow,  2  Mason's  C.  C.  R.  241. 

151.  AVhere  a  note  is  made  payable  at  a  par- 
ticular place,  and  the  endorser  resides  there,  if 
the  holder  remits  it  for  payment  to  his  agent  at 
such  place,  the  agent  is  not  bound  to  give  notice 
of  the  dishonour  to  the  endorser;  but  his  duty 
is  to  give  notice  to  his  principal,  who  may  then 
give  notice  to  the  endorser;  and  if  given  in  due 
time  after  the  principal  has  received  notice,  the 
endorser  is  bound.  Bank  of  the  United  Slates  v. 
Goddard,  5  Mason's  C.  C.  R.  366. 

152.  After  due  notice  is  given  by  a  holder  to 
his  immediate  endorser,  of  the  dishonour  of  a 
note,  and  the  latter  gives  due  notice  to  the  prior 
endorser,  the  holder  may  recover  against  the 
latter,  although  he  has  never  given  him  any 
notice;  for  due  notice  given  by  any  party  on  the 
bill,  is  notice  to  charge  in  favour  of  all  subse- 
quent parties.     Ibid. 

l!i3.  Action  on  a  promissory  note,  endorsed 
by  the  defendant  to  the  plaintiff.  On  the  day  it 
became  due  it  was  protested,  and  notice  of  its 
non-payment  was  left  at  the  boarding-house  of 
Mrs.  H.,  where  the  defendant  was  reported  to 
reside.  At  the  time  of  the  drawing  of  the  note, 
and  for  some  time  afterwards,  the  defendant  re- 
sided at  Mrs.  H.'s;  but  before  the  note  became 
due,  he  went  to  New  York,  without  the  know- 
ledge of  the  plaintiff,  and  embarked  for  Europe. 
Held,  that  the  notice  left  at  the  boarding-house, 
was,  under  all  circumstances,  sufficient.  M'Mur- 
trie  V.  Jones,  3  Wash.  C.  C.  R.  206. 

154.  Generally,  notice  to  the  endorser  ought 
to  be  given,  although  he  be  beyond  sea,  if  the 
place  of  his  residence  is  known  ;  and  a  reason- 
able diligence  to  find  out  his  residence,  ought  to 
be  used.     Ibid. 

4.  Jurisdiction  of  the  Courts  of  the  United  States 
in  Suits  on  Promissory  Notes. 

155.  An  endorser  of  a  promissory  note,  who 
resides  in  a  different  state,  may  sue  his  imme- 
diate endorser,  residing  in  the  slate  where  the 
suit  is  brought,  in  the  courts  of  the  United  States ; 
although  that  endorser  be  a  resident  in  the  same 
state  where  the  suit  is  brought,  and  with  the 
maker  of  the  note.  Mollan  et  al.  v.  Torrance,  9 
Wheat.  537;  5  Cond.  Rep.  666. 

156.  But  where  a  suit  is  brought  against  a 
remote  endorser,  and  the  plaintiff  in  his  declara- 
tion traces  his  title  through  an  intermediate  en- 
dorser, without  showing  that  this  intermediate 
endorser  could  have  maintained  his  action  in  the 
courts  of  the  United  Slates,  those  courts  have  no 
jurisdiction.     Ibid. 

157.  A  suit  on  a  promissory  note  cannot  be 
maintained  in  the  courts  of  the  United  State.s,  in 


the  hands  of  a  subsequent  holder,  if  the  original 
parties  to  the  note  could  not  sue  or  be  sued  in 
those  courts.  Montalet  v.  Murray,  3  Cranch, 
249;    1  Cond.  Rep.  516. 

158.  An  endorsement,  in  blank,  on  a  promis- 
sory note  or  bill  of  exchange,  authorizes  the  fill- 
ing it  up,  either  before  or  after  action  brought, 
with  the  name  of  the  party  for  whose  use  the 
suit  may  be  brought;  and  if  the  holder,  though 
the  endorsee  is  a  citizen  of  another  state,  he 
may  sue  on  the  note  in  the  courts  of  the  United 
States,  although  the  drawer  and  drawee  of  the 
note  were  citizens  of  the  same  state,  and  not  of 
the  state  of  which  the  plaintiff  is  a  citizen. 
Evans  v.  Gee,  1 1  Peters,  80. 

159.  Massachusetts. — Upon  a  bank  note  pay- 
able to  W.  Pitt,  or  bearer,  the  circuit  court  has 
jurisdiction  to  enforce  payment  in  favour  of  a 
holder  who  is  a  citizen  of  another  state,  although 
it  is  not  shown  that  W.  Pitt  is  a  fictitious  person, 
or  a  citizen  of  another  state.  The  prohibition 
of  the  act  of  24th  September,  1789,  ch.  20, 
sect.  11,  does  not  apply  to  such  a  note.  Bullard 
V.  Bell,  1  Mason's  C.  C.  R.  243. 

160.  The  United  States  may  sue  in  the  dis- 
trict court,  as  endorsee  of  a  promissory  note 
against  the  maker  thereof,  although  the  maker 
and  payee  were  citizens  of  the  same  state  ;  the 
restriction  contained  in  the  11th  section  of  the 
judiciary  act  of  1789,  ch.  20.  not  being  intended 
to  apply  to  suits  brought  by  the  United  States; 
or,  if  so  intended,  being  repealed  by  the  act  of 
1815,  ch.  253.  United  States,  in  Error,  v.  Greene 
et  al,  3  Mason's  C.  C.  R.  482. 

161.  An  agent  to  whom  a  negotiable  note  has 
been  endorsed  by  his  principal,  for  the  benefit 
of  the  principal,  and  who  has  no  interest  in  the 
note,  cannot  sue  as  endorsee  on  the  note.  No 
person  can  sue  as  endorsee,  unless  he  be  the 
owner  of  the  note,  or  has  some  legal  or  equita- 
ble interest  therein.  Thatcher  v.  Winsloiv.  5  Ma- 
son's C.  C.  R.  58. 


PROPRIETARY  INTEREST. 

1.  The  doctrine  as  to  stoppage  in  transitu,  ap- 
plies only  to  the  case  of  insolvency,  and  pre- 
supposes not  only  that  the  property  of  the  goods 
has  passed  to  the  consignee,  but  that  the  posses- 
sion is  in  a  third  person  in  transit  to  the  con- 
signee. It  cannot  apply  to  a  case  where  the  ac- 
tual or  constructive  possession  remains  in  the 
shipper,  or  his  e.vclusive  agents.  San  Jose  In- 
diano,  2  Gallis.  C.  C.  R.  294^ 

2.  Wheie  a  merchant  abroad,  in  pursuance  of 
orders  to  purchase  goods,  sells  his  own  goods,  or 
parchases  goods  for  his  correspondent  on  his  own 
credit;  no  property  vests  in  the  correspondent, 
until  he  has  done  some  notorious  act  to  divest 
himself  of  his  title,  or  has  parted  with  the  pos- 
session by  an  actual  and  unconditional  delivery 
for  the  use  of  such  correspondent.     Ibid. 

3.  A  shipment  to  the  shipper's  own.  agent,  of 
goods  so  purchased,  giving  him  a  right  to  hold 
them  until  he  has  made  arrangements  with  his 
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correspondent,  does  not  divest  the  title  or  pos- 
session of  the  shipper.     Ibid. 

4.  Where  a  sliipment  is  made  to  partners, 
thev  are  hold  to  lake  in  equal  moieties,  unless 
upon  the  original  papers,  a  different  proportion 
appear. s.     Ihul. 

5.  If  a  shipment  be  made  without,  or  contrary 
to  orders,  it  still  remains  at  the  risk  of  the  ship- 
pers.    The  Francis.  2  Gallis.  C.  C.  I\.  3i)l. 

6.  If  a  shipper  have  iieneral  tliscietiona; y  or- 
ders to  ship  yoods,  the  shipment  will  remain  at 
his  own  risk  ;  unless  at  the  time  of  shipment,  by 
some  unequivocal  act,  he  appropriates  the  ship- 
ment to  his  correspondent.  Until  such  appro- 
priation, the  property  is  not  changed.     Ibid. 


PROSECUTION. 

1.  The  defendant  was  indicted  for  robbing  the 
mail  of  the  United  States,  and  putting  the  life 
of  the  driver  in  jeopardy;  and  the  conviction 
and  judgment  pronounced  upon  it,  extended  to 
both  offences.  After  this  judgment,  no  prosecu- 
tion could  be  maintained  for  the  same  offence, 
provided  the  former  conviction  was  pleaded. 
United  States  v.  Wilson,  7  Peters,  159. 

2.  The  district  attorney  is  specially  charged 
with  the  prosecution  of  all  delinquents  for  crimes 
and  offences;  and  these  diities  do  not  end  with 
the  judgment  or  order  of  the  court.  He  is  bound 
to  provide  the  marshal  with  all  necessary  process 
to  carry  into  execution  the  judgment  of  the  court. 
This  falls  within  his  general  superintending 
authority  over  the  prosecution.  Levy  Court  of 
Washington  v.  Ringgold,  5  Peters,  451. 

3.  No  pro.secution  for  perjury,  under  the 
bankrupt  law,  can  be  maintained  after  the  re- 
peal of  the  law.  United  States  v.  Passmore,  4 
Dallas,  372. 

4.  An  offence  against  a  temporary  statute, 
cannot  be  punished  after  the  expiration  of  the 
act,  unless  a  particular  provision  be  made  by  law 
for  that  purpose.  The  Irresistible,  7  Wheat.  551 ; 
5  Cond.  Rep.  343. 


PUBLIC  ACCOUNTS. 

1.  Action  of  debt  on  a  bond  executed  by  Al- 
pha Kingsley,  a  paymaster  in  the  army,  and  by 
John  Smith,  T.  and  another,  as  his  sureties,  to 
the  United  States.  The  condition  of  the  obliga- 
tion was,  that  Alpha  Kingsley,  "about  to  be 
appointed  a  district  paymaster,"  &c.  ''and 
who  will,  from  time  to  time,  be  charged  with 
funds  to  execute  and  perform  the  duties  of  that 
station,  for  which  he  will  be  held  accountable," 
&c.  shall  --well  and  truly  execute  the  duties  of 
district  paymaster,  and  regularly  account  for  all 
moneys  placed  in  his  hands  to  carry  into  effect 
the  object  of  his  appointment."  On  the  trial 
the  plaintrff  gave  in  evidence  a  duly  certified 
copy  of  the  bond,  and  a  "  transcript  from  the 


books  and  proceedings  of  the  treasury  depart- 
ment, of  the  account  of  Alpha  Kingsley,  late 
district  paymaster,  in  account  with  tfie  United 
States."  In  this  account  A.  K.  was  charged 
with  moneys  advanced  to  him  ibr  pay,  subsis- 
tence, atid  forage,  bounties  anil  premiums,  and 
contingent  expenses  of  the  army  ;  and  credited 
with  disbursements  of  the  .«ame,  for  the  pur- 
poses for  which  they  were  paid  to  him,  and 
showing  a  large  amount  of  items  suspendeil  and 
disallowed  ;  making  a  balance  due  to  ihe  United 
States  of  forty-eight  thousand  four  hundred  and 
ninety-two  dollars  and  fifty-three  cents.  The 
account  was  thus  settled  by  the  third  auditor  of 
the  treasury,  and  was  duly  certified  to  the  second 
comptroller  of  the  treasury,  and  this  balance 
was  by  him  admitted  and  certified  on  the  23d 
of  April,  1823,  The  account  was  further  certi- 
fied, "Treasury  department,  third  auditor's  of- 
fice, 1st  of  September,  1824:  pursuant  to  an  act 
to  provide  for  the  prompt  settlement  of  public 
accounts,  approved  3d  of  March,  1817,  I,  Peter 
Hagner.  third  auditor,  &c.  do  hereby  certify  that 
the  foregoing  transcripts  are  true  copies  of  the 
originals,  on  file  in  this  office."  To  this  was  an- 
nexed a  certificate  that  Peter  Hagner.  was  the 
third  auditor,  &c.  "In  testimony  whereof  I, 
William  H.  Crawford,  secretary  of  the  treasury, 
have  hereunto  subscribed  my  name,  and  caused 
to  be  affixed  the  seal  of  this  department,  at  the 
city  of  Washington,  this  1st  of  September,  1824. 
(Signed  Edward  Jones,  chief  clerk,  for  William 
H.  Crawford,  secretary  of  the  treasury.)"  The 
seal  erf  the  treasury  department  was  affixed  to 
the  certificate.  On  the  trial,  the  district  court 
of  Missouri  instructed  the  jury,  that,  "as  by  the 
account  it  appears  there  are  in  it  items  of  debit 
and  credit  to  Kingsley,  as  district  paymaster,  it 
furnished  evidence  of  his  having  acted  as  dis- 
trict paymaster,  and  of  his  appointment  as  such." 
By  the  court : — There  are  two  kinds  of  transcript 
which  the  statute  authorizes  the  proper  officers 
to  certify:  first,  a  transcript  from  "the  books 
and  proceedings  of  the  treasury,"  and  secondly, 
"copies  of  bonds,  contracts,  and  other  papers, 
&c.  which  remain  on  file,  and  relate  to  the  set- 
tlement." The  certificate  under  the  first  head 
has  been  literally  made  in  this  case,  and  is  a  suf- 
ficient authentication  of  the  transcript  from  "the 
books  and  proceedings  of  the  treasury,"  and  is 
a  substantial  compliance  with  the  requisitions  of 
the  statute.  Smith  v.  The  United  States,  5  Peters, 
292. 

2.  The  objection,  that  this  signature  of  the 
secretary  of  the  treasury  was  signed  by  his  chief 
clerk,  seems  not  to  be  important.  It  is  the  seal 
which  authenticates  the  transcript,  and  not  the 
signature  of  the  secretary.  He  is  not  required 
to  sign  the  paper.  If  the  seal  be  affixed  by  the 
auditor,  it  would  be  deemed  sufficient  under  the 
statute.  The  question,  therefore,  is  not  neces- 
sarily involved  in  deciding  this  point,  whether 
the  secretary  of  the  treasury  can  delegate  to 
another  the  power  to  do  an  official  act,  which 
the  law  devolves  on  him  personally.     Ibid. 

3.  Nothing  done  at  the  treasury,  which  did 
not  fall  within  the  scope  of  the  authority  of  the 
accounting  officers,  in  settling  accounts,  can  be 
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received  in  evidence.  In  the  case  of  the  United 
States  V.  Buford,  3  Peters,  29,  it  was  held  by  the 
supreme  court,  that  an  account  stated  at  the 
treasury  department,  which  does  not  arise  in  the 
ordinary  mode  of  doing  business  in  that  depart- 
ment, can  derive  no  additional  validity  from 
being  certified  under  the  act  of  congress.  Such 
statements  at  the  treasury  can  only  be  regarded 
as  establishing  items  for  moneys  disbursed 
through  the  ordinary  channels  of  the  department, 
when  the  transactions  are  shown  by  its  books. 
Cox  Sf  Dick  V.  21ie  United  Slates,  6  Peters,  202. 

4.  An  account  stated  at  the  treasury  depart- 
ment, which  does  not  arise  in  the  ordinary  mode 
of  doing  business  in  that  department,  can  derive 
no  additional  validity  from  being  certified  under 
the  act  of  congress.  A  treasury  statement  can 
only  be  regarded  as  establishing  items  for  mo- 
neys disbursed  through  the  ordinary  channels 
of  the  department,  when  the  transactions  are 
shown  bv  its  books.  In  these  cases,  the  officers 
may  well  certify ;  for  they  must  have  official 
knowledge  of  the  facts  stated.  United  States  v. 
Buford,  7  Peters,  29. 

5.  But  when  moneys  come  into  the  hands  of 
an  individual,  not  through  the  officers  of  the 
treasury,  or  in  the  regular  course  of  official  duty, 
the  books  of  the  treasury  do  not  exhibit  the  facts, 
nor  can  they  be  known  to  the  officers  of  the  de- 
partment. In  such  a  case,  the  claim  of  the 
United  States  for  money  thus  in  the  hands  of  a 
third  person  must  be  established,  not  by  a  trea- 
sury statement,  but  by  the  evidence  on  which 
that  statement  was  made.     Ibid. 

6.  A  treasury  transcript,  produced  in  evidence 
by  the  United  States,  in  an  action  on  a  bond  for 
the  performance  of  a  contract  for  the  supply  of 
rations  to  the  troops  of  the  United  States,  con- 
tained items  of  charge  which  were  not  objected 
to  by  the  defendant.  The  defendant  objected 
to  the  following  items,  as  not  proved  by  the 
transcript:  <•  February  19th,  1818,  for  warrant 
1680,  favour  of  Richard  Smith,  dated  27th  De- 
cember, 1817,  and  11th  February,  1818,  twenty 
thousand  dollars."  And  on  the  11th  of  April, 
of  the  same  year,  another  charge  was  made  "  for 
warrant  No.  1904,  for  the  payment  of  his  two 
drafts,  favour  of  Alexander  M'Cormick,  dated 
11th  and  17th  of  March,  1818,  for  ten  thousand 
dollars."  And  on  the  14th  of  May,  of  the  same 
year,  a  charge  was  made  "  for  warrant  No.  2038, 
being  in  part  for  a  bill  of  e.xchange  in  favour  of 
Richard  Smith,  for  twenty  thousand  dollars, 
twelve  thousand  eight  hundred  and  thirty-two 
dollars  and  seventy-eight  cents."  And  one  other 
warrant  was  charged  June  22d,  for  a  bill  of  e.x- 
change in  favour  of  Richard  Smith,  dated  June 
22d,  1810,  four  thousand  dollars;  and  also  a 
warrant  to  Richard  Smith,  per  order,  for  eight 
thousand  dollars."  These  items,  the  circ'uit 
court  instructed  the  jury,  were  not  sufficiently 
proved,  by  being  charged  in  the  account,  and 
certified  under  the  act  of  congress.  By  the 
court: — The  officers  of  the  treasury  may  well 
certify  facts  which  come  under  their  official  no- 
tice, but  they  caiuiot  certify  those  which  do  not 
come  within  their  own  knowledge.  The  exe- 
cution of  bills  of  exchange  and  orders  for  money 
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on  the  treasury,  though  they  may  be  "connected 
with  the  settlement  of  an  account,"  cannot  be 
officially  known  to  the  accounting  officers.  In 
such  cases,  however,  provision  has  been  made 
by  law,  by  which  such  instruments  are  made 
evidence,  without  proof  of  the  handwriting  of 
the  drawer.  The  act  of  congress  of  the  3d  of 
March,  1797,  makes  all  copies  of  papers  relating 
to  the  settlement  of  accounts  at  the  treasury, 
properly  certified,  when  produced  in  court  an- 
nexed to  the  transcript,  of  equal  validity  with 
the  originals.  Under  this  provision,  had  copies 
of  the  bills  of  exchange  and  orders,  on  which 
these  items  were  paid  to  Smith  and  M-Cormick, 
been  duly  certified  and  annexed  to  the  transcript, 
the  same  effect  must  have  been  given  to  them 
by  the  circuit  court,  as  if  the  original  had  been 
produced  and  proved.  And  every  transcript  of 
accounts  from  the  treasury,  which  contains  items 
of  payments  made  to  others,  on  the  authority  of 
the  person  charged,  should  have  annexed  to  it  a 
duly  certified  copy  of  the  instrument  which  au- 
thorized such  payments.  And  so,  in  every  case, 
where  the  government  endeavours,  by  suit,  to 
hold  an  individual  liable  for  acts  of  his  agent. 
The  agency,  on  which  the  act  of  the  government 
was  founded,  should  be  made  to  appear  by  a 
duly  certified  copy  of  the  power.  The  defendant 
would  be  at  liberty  to  impeach  the  evidence 
thus  certified ;  and,  under  peculiar  circumstances 
of  alleged  fraud,  a  court  might  require  the  pro- 
duction of  the  original  instrument.  This,  how- 
ever, would  depend  upon  the  exercise  of  the 
discretion  of  the  court,  and  could  only  be  en- 
forced by  a  continuance  of  the  cause  until  the 
original  should  be  produced.  United  States  v. 
Jones,  8  Peters,  375. 

7.  The  following  item  in  the  treasury  tran- 
script was  not  admissible  in  evidence  :  '•  To  ac- 
counts transferred  from  the  books  of  the  second 
auditor  for  this  sum,  standing  to  his  debit,  under 
said  contract,  on  the  books  of  the  second  auditor, 
transferred  to  his  debit  on  those  of  this  officer, 
forty-five  thousand  dollars."  The  act  of  con- 
gress, in  making  a  "  transcript  from  the  books 
and  proceedings  of  the  treasury"  evidence,  does 
not  mean  the  statement  of  an  account  in  gross, 
but  a  statement  of  the  items,  both  of  the  debits 
and  credits,  as  they  were  acted  upon  by  the  ac- 
counting officers  of  the  department.  On  the 
trial,  the  defendant  shall  be  allowed  no  credit 
on  vouchers,  which  have  not  been  rejected  by 
the  treasury  officers,  unless  it  was  not  in  his 
power  to  have  produced  them ;  and  how  could 
a  proper  effect  be  given  to  this  provision,  if  the 
credits  be  charged  in  gross?  The  defendant  is 
unquestionably  entitled  to  a  detailed  statement 
of  the  items  which  compose  his  account.     Ibid. 

8.  The  defendant,  in  an  action  by  the  United 
Stales,  where  a  treasury  transcript  is  produced 
in  evidence  by  the  plaintiffs,  is  entitled  to  the 
credits  given  to  him  in  the  account;  and  in 
claiming  those  credits,  he  does  not  waive  any 
objection  to  the  items  on  the  debit  side  of  the 
account.     He  is  unquestionably  entitled  to  the 

j  evidence  of  the  decision  of  the  treasury  officers 
j  upon  his  vouchers,  without  reference  to  the 
!  charges  made  against  him.     And  he  may  avail 
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himself  of  that  decision,  without,  in  any  degree, 
restricting  his  right  to  object  to  any  improper 
charge.  Tlie  credits  were  allowed  the  tietond- 
ant  on  the  vouchers  alone,  ami  without  leter- 
ence  to  the  particular  items  ot  demand  which 
the  government  might  have  against  him.  And 
'.he  debits,  as  well  as  the  credits,  must  be  estab- 
lished on  distinct  and  legal  evidence.     Jbtd. 

9.  The  defendant  is  entitled  to  a  certified 
statement  of  his  credits,  as  allowed  by  the  ac- 
counting othcers,  and  he  has  a  right  to  claim 
the  full  benefit  of  them,  in  a  suit  by  the  go- 
vernment; and  under  no  circumstances  has  the 
government  a  right  to  withdraw  credits  which 
have  been  fairly  allowed.     Jbid. 

10.  The  law  has  prescribeii  the  mode  by 
which  treasury  accounts  shall  be  made  evi- 
dence, and  whilst  an  individual  may  claim  the 
benefit  of  this  rule,  the  government  can  set  up 
no  exemption  from  its  operation.  In  the  per- 
formance of  their. olhcial  duty,  the  treasury  oth- 
cers act  under  the  authority  of  law;  their  acts 
are  public,  and  affect  the  rights  of  individuals 
as  well  as  those  of  the  government.  In  the  ail- 
justment  of  an  account,  they  sometimes  act  judi- 
cially, and  their  acts  are  all  recorded  on  the 
books  and  files  of  the  treasury  department.  So 
far  as  they  act  strictly  within  the  rules  pre- 
scribed i"or  the  e.vercise  of  their  powers,  their 
decisions  are,  in  effect,  final :  for  if  an  appeal  be 
made,  they  will  receive  judicial  sanction.  Ac- 
counts, amounting  to  many  millions  annually, 
come  under  the  action  of  these  officers.  It  is, 
therefore,  of  great  importance  to  the  public,  and 
to  individuals,  that  the  rules  by  which  they  ex- 
ercise their  powers,  should  be  fixed  and  known. 
Ibid. 

11.  In  every  treasury  account,  on  which  suit 
is  brought,  the  law  requires  the  credits  to  be 
stated  as  well  as  the  debits.  These  credits  the 
officers  of  the  government  cannot  properly  either 
suppress  or  withhold.  They  are  made  evidence 
in  the  case,  and  were  designed  by  the  law  for 
the  benefit  of  the  defendant.     Ibid. 

12.  0.  made  a  contract  with  the  government 
to  supply  the  troops  of  the  United  States  with 
rations  within  a  certain  district,  and  executed  a 
bond  and  contract  agreeably  to  the  usages  of 
the  war  department.  The  United  States  brought 
an  action  against  0.  on  the  bond,  and  gave  in 
evidence  the  contract  annexed  to  the  bond,  and 
a  treasury  statement,  which  showed  a  balance 
against  0.  The  United  States  also  gave  in  evi- 
dence another  transcript  to  prove  that  O.,  under 
a  previous  account,  had  been  paid  a  balance  of 
nineteen  thousand  one  hundred  and  forty-nine 
dollars  and  one  cent,  stated  to  be  due  to  him, 
which  was  paid  to  his  agent,  under  a  power  of 
attorney,  and  the  receipt  for  the  same  endorsed 
on  the  back  of  the  account.  The  circuit  court 
instructed  the  jury,  that  the  second  transcript 
was  not  evidence,  per  se,  to  establish  the  items 
charged  to  0.  Held,  that  there  was  no  error  in 
this  instruction.  United  States  v.  Jones,  8  Peters, 
387. 

13.  The  counsel  for  the  United  States  also 
gave  in  evidence  the  power  of  attorney  to  R. 
Smith,  and  his  receipt,  proved  by  Smith,  that 


the  money  received  by  him,  under  the  said 
power  of  attorney,  was  applied  to  the  credit  of 
0.  in  the  Hank  of  the  Uiuleil  States  at  Washing- 
ton :  which  payment  the  witness  supposed  was 
made  known  to  0.,  though  he  could  not  speak 
positively  on  the  subject,  as  he  did  not  comnm- 
nicate  the  inlormalion  to  him.  And  the  counsel 
who  offered  this  evidence  stated,  that  he  offered 
it  to  show  that  the  accounts  between  O.  and  the 
government,  under  the  contract  of  the  l.'ith  of 
January,  1817,  had  been  settled  uj)  to  that  lime, 
and  that  the  balance  of  nineteen  thousand  one 
hundred  and  forty-nine  dollars  and  one  cent  had 
been  paid  to  Smith,  as  the  agent  of  0.,  and  that 
he  offered  the  evidence  for  no  other  purpose. 
Ttv?  counsel  for  the  Uniteii  States  then  gave  in 
evidence  to  the  jury,  a  subsequent  account  be- 
tween 0.  and  the  government,  under  the  con- 
tract. And,  on  the  prayer  of  the  defendant,  the 
circuit  court  instructed  the  jury,  '-that  the  said 
accounts  were  not  competent,  per  se,  upon  which 
to  charge  the  defendant  or  his  intestate  for  any 
sums  therein  contained,  further  than  the  mere 
payment  of  money  from  the  treasury  to  the  said 
intestate,  or  to  his  authorized  agent."  By  the 
court : — The  items  embraced  by  this  instruction 
were  charges  made  against  0.  for  the  acts  of 
certain  persons,  alleged  to  be  his  agents,  with- 
out annexing  to  the  transcript  copies  of  any 
papers  showing  their  agency,  or  offering  any 
proof  that  they  acted  under  the  authority  of  0. : 
the  circuit  court,  therefore,  properly  instructed 
the  jury,  that  the  transcript,  per  se,  did  not  prove 
these  items.     Ibid. 

14.  The  plaintiffs  then  pfoved  by  R.  S.  that 
he  received,  as  the  agent  of  0.,  six  thousand 
three  hundred  and  fifty  dollars  and  ninety-nine 
cents,  on  warrant  No.  5471,  under  the  contract, 
and  that  the  same  was  applied  to  the  credit  of 
0.  in  the  Bank  of  the  United  States,  at  Wash- 
ington, of  which  payment  the  witness  believed 
0.  had  notice.  The  counsel  for  the  plaintiffs 
stated,  that  they  confined  their  claim  to  the 
above  item,  which  was  the  first  one  charged  in 
the  treasury  account  exhibited.  The  counsel  for 
the  defendant  then  moved  the  court  to  instruct 
the  jury,  that  this  account,  as  also  the  preceding 
one  offered  in  evidence  by  the  plaintiffs,  was 
evidence  for  the  defendant,  of  the  items  of 
credits  contained  in  either,  and  that  in  claiming 
them,  he  did  not  admit  the  debits;  which  in- 
struction was  given  by  the  court,  and  to  which 
an  exception  was  taken.  By  the  court:  —  This 
instruction  involves  the  same  question  which 
has  already  been  decided  between  the  same 
parties  at  the  present  term.  There  was  no  error 
in  giving  the  instruction.     Jbid. 

15.  In  the  further  progress  of  the  trial,  the 
plaintiffs  offered  to  withdraw  from  the  jury  the 
said  two  accounts  mentioned  in  the  preceding 
exception,  and  all  the  evidence  connected  with 
said  accounts,  to  which  the  defendant's  counsel 
objecled,  and  the  court  refused  the  motion.  By 
the  court: — A  treasury  account,  which  contains 
credits  as  well  as  debits,  is  evidence  for  the  de- 
fendant as  well  as  the  government ;  and  unless 
there   be  an  abandonment  of  the  suit  by   the 

.  counsel  for  the  government,  it  has  no  right  to 
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withdraw  from  the  jury  any  part  of  the  credits 
relied  on  by  the  defendant.     Ibid. 

16.  The  circuit  court,  on  the  prayer  of  the  de- 
fendant, instructed  the  jurj',  that  the  transcript 
from  the  books  and  proceedings  of  the  treasury, 
can  only  be  regarded  as  establishing  such  of  the 
items  of  debit,  in  the  accpunt  stated  in  the  said 
transcript,  as  are  for  moneys  disbursed  through 
the  ordinary  channels  of  the  treasury  depart- 
ment, where  the  transactions  are  shown  by  its 
books,  and  where  the  officers  of  the  department 
must  have  had  official  knowledge  of  the  facts 
stated :  but  that  the  transcript  is  evidence  for 
the  defendant  of  the  full  amount  of  the  credits 
therein  stated,  and  that,  by  relying  on  the  said 
transcript,  as  evidence  of  such  credits,  the  de- 
fendant does  not  admit  the  correctness  of  any 
of  the  debits  in  the  said  account,  of  which  the 
transcript  is  not,  per  se,  evidence ;  and  that  the 
said  transcript  is  not,  per  se,  evidence  of  any  of 
the  items  of  debit  therein  stated,  except  the  first. 
By  the  court: — The  correctness  of  the  principle 
laid  down  by  the  circuit  court  in  this  instruction, 
has  been  recognised  by  the  supreme  court,  in  a 
case  between  the  same  parties,  at  the  present 
term.     Ibid. 

17.  The  auditor's  report  of  a  balance  due  from 
a  person  accountable  for  public  money,  is  a 
guide  to  the  comptroller  as  to  the  amount  to  be 
sued  for,  but  not  evidence  for  the  court  of  the 
debt.  United  Slates  v.  Patterson,  Gilpin's  D.  C. 
R.  47. 

18.  Where  the  public  officers  are  authorized 
by  ]aw  to  certify  to  certain  facts,  their  certifi- 
cates to  these  facts  are  competent  evidence 
thereof.  Gass  v.  Stinson.  2  Sumner's  C.  C.  R. 
650. 

19.  A  certified  statement  of  a  balance  due, 
and  the  report  thereof  to  the  comptroller,  is  not 
such  a  transcript  from  the  books  and  proceedings 
of  the  treasury  as  may  be  given  in  evidence 
under  the  2d  section  of  the  act  of  3d  March, 
1797.  United  States  v.  Patterson,  Gilpin's  D.  C. 
R.  47. 

20.  The  provisions  of  the  act  of  3d  March, 
1825,  substitute  a  certified  statement  of  settled 
account,  as  evidence  in  suits  against  deputy 
postmasters  in  lieu  of  the  certified  copy  of  the 
account-current  required  by  the  provisions  of  the 
act  of  30th  April,  1810.  Postmaster-General  v. 
Rice,  Gilpin's  D.  C.  R.  562. 

21.  The  letters  and  transactions  between  the 
officers  of  the  government,  and  a  debtor  to  the 
United  States,  relative  to  his  account,  may  be 
given  in  evidence  under  a  plea  of  payment. 
United  Slates  v.  Beattie,  Gilpin's  D.  C.  R.  97. 

22.  The  certificate  of  the  register  of  the  trea- 
sury department,  under  his  hand,  that  certain 
receipts,  of  which  copies  are  annexed,  are  on 
file  in  his  office,  with  a  certificate  of  the  secre- 
tary of  the  treasury,  under  seal  of  the  depart- 
ment, that  he  is  register;  is  not  evidence.  It 
must  appear  not  only  that  the  officer  who  gives 
the  certificate,  has  the  custody  of  the  papers, 
but  that  he  is  authorized  by  law  to  certify  them, 
and  the  register  is  not  so  authorized  ;  a  sworn 
copy  should  have  been  produced.  Bleecker  v. 
Bond,  3  Wash.  C.  C.  R.  529. 


23.  Where,  in  a  contract  with  the  secretary 
at  war,  for  supplying  the  troops  of  the  United 
States  with  provisions,  specific  prices  are  stipu- 
lated for  rations  issued  at  certain  places  men- 
tioned in  the  contract ;  and  it  is  further  provided, 
that  '•  should  any  rations  be  required  at  any 
other  places  not  specified  in  the  contract,  the 
price  of  the  same  shall  be  as  hereafter  ag<eed 
upon  between  the  public  and  the  contractor;"  if 
the  parties  cannot  agree  upon  the  prices  of  the 
rations  thus  required,  a  reasonable  compensa- 
tion is  to  be  allowed,  and  is  to  be  sustained  by 
competent  evidence,  and  settled  by  a  jury;  and 
the  contractor,  upon  the  trial,  is  at  liberty  to 
show  that  the  sum  allowed  by  the  secretary  at 
war  is  not  a  reasonable  compensation.  United 
States  V.  Wilkins,  6  Wheat.  135;  5  Cond.  Rep.  38. 

24.  Under  the  third  and  fourth  sections  of  the 
act  of  3d  March,  1797,  ch.  74,  the  defendant,  in 
a  suit  by  the  United  States,  is  entitled  to  the  full 
benefit  of  any  credit  in  his  favour,  whether 
arising  out  of  the  particular  transaction,  for 
which  he  may  be  sued,  or  out  of  distinct  and  in- 
dependent transactions,  which  would  constitute 
a  legal  or  equitable  set-off,  in  whole  or  in  part, 
of  the  debt  sued  for  by  the  United  States.    Ibid. 
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1.  There  is  no  cause  of  action  against  the 
drawer  of  a  protested  bill  of  exchange,  acting 
as  the  consul-general  of  France,  and  where  the 
bill  purports  to  be  a  contract  on  the  part  of 
the  government.  Jones,  Endorser,  v.  La  Tomhe, 
3  Dall.  384  ;  1  Cond.  Rep.  171. 

2.  The  defendant,  as  "secretary  of  war." 
took  on  a  lease,  under  seal,  a  house  and  lot  of 
ground  in  the  city  of  Washington,  the  same  be- 
ing granted  "  to  him  and  his  successors,"  and 
the  same  was  occupied  by  him  for  the  transac- 
tion of  the  public  business  of  the  war  depart- 
ment, until  the  9th  of  November,  1800;  when 
the  building  was  destroyed  by  fire,  without  the 
default  or  negligence  of  the  lessee.  Held,  that 
the  defendant  was  not  personally  liable  for  the 
value  of  the  house,  to  the  owner  or  lessor.  Hodg- 
son V.  Dexter,  1  Cranch,  345  ;  1  Cond.  Rep.  329. 

3.  It  is  too  clear  to  be  controverted,  that 
where  a  public  agent  acts  in  the  line  of  his  duty, 
and  by  legal  authority,  his  contracts  made  on  ac- 
count of  the  government  are  public,  and  not  per- 
sonal. They  enure  to  the  benefit  of,  and  are 
obligatory  on  the  government,  not  the  officer. 
Ibid. 

4.  When  money  of  the  United  States  has 
been  received  by  one  public  agent  from  another 
public  agent,  whether  it  was  received  in  an  offi- 
cial or  private  capacity,  there  can  be  no  doubt 
but  that  it  was  received  to  the  use  of  the  United 
States;  and  they  may  maintain  an  action  against 
the  receiver  for  the  same.  United  States  v.  Bu- 
ford,  3  Peters,  28. 

5.  B.,  a  deputy  commissary-general  of  the 
United  States,  received  from  M.,  a  deputy  quar- 
termaster-general of  the  United  States,  the  sum 
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of  $10,000,  and  acknowleciged  the  same  by  a 
receipt  signeii  by  him  with  his  oliirial  desoiip- 
tioii.  Tlie  United  States  had  a  li^lit  to  treat  M. 
as  their  a^ent  in  the  transaeiion,  by  making  B. 
tlieir  debtor ;  and  to  an  action  brouglit  aijainst 
him  for  money  had  and  received,  the  statute  of 
hmitalions  is  no  bar.     Ibid.  29. 

6.  There  is  no  statute  of  the  United  Slates  ex- 
pressly delining  the  duties  of  pursers  in  the 
navy.  Wliat  those  duties  are,  except  so  far  as 
they  are  incidentally  disclosed  in  public  laws, 
cannot  be  judicially  known  to  the  supreme 
court.  If  tliey  are  regulated  by  the  usage  and 
customs  of  the  navy,  or  by  the  olhcial  oiders 
of  the  navy  department,  they  properly  constitute 
matters  of  averment,  and  should  be  spread  upon 
the  pleailings.  United  States  v.  I'ingey,  5  Pe- 
ters, 115. 

7.  Where,  in  a  contract  with  the  secretary  of 
war,  for  supplying  the  troops  of  the  United 
States  with  provisions,  specific  prices  are  stipu- 
lated for  rations  issued  at  certain  places  men- 
tioned iti  the  contract;  and  it  is  further  pro- 
vided, that  "should  any  rations  be  required  at 
any  places  not  specified  in  the  contract,  the  price 
of  the  same  shall  be  hereafter  agreed  on  be- 
tween the  public  and  the  contractor ;"  if  the  par- 
ties cannot  agree  upon  the  price  for  the  rations 
thus  required,  a  reasonable  compensation  is  to  be 
allowed,  and  is  to  be  sustained  by  competent 
evidence,  and  settled  by  a  jury  ;  and  the  con- 
tractor, upon  the  trial,  is  at  liberty  to  show  that 
the  sum  allowed  by  the  .secretary  at  war  is  not 
a  reasonable  compensation.  United  States  v. 
Wilkins,  6  Wheat.  135:  5  Cond.  Rep.  38. 

8.  Under  the  third  and  fourth  sections  of  the 
act  of  the  3d  of  March,  1797,  ch.  74,  the  defend- 
ant is  entitled,  at  the  trial,  to  the  full  benefit  of 
any  credit  in  his  favour,  whether  arising  out  of 
the  particular  transaction  for  which  he  may  be 
sued,  or  out  of  distinct  and  independent  trans- 
actions, which  would  constitute  a  legal  or  equi- 
table set-off,  in  whole  or  in  part,  of  the  debt 
sued  for  by  the  United  States.     Ibid. 

9.  A  consul  is  not  privileged  from  a  criminal 
prosecution  by  virtue  of  his  appointment.  United 
Slates  V.  Ravara,  2  Dall.  297. 

10.  It  is  not  competent  for  a  neutral  consul, 
without  the  special  authority  of  his  government, 
to  interpose  a  claim  on  account  of  the  violation 
of  the  territorial  juri.sdiction  of  his  country.  The 
Anne,  3  Wheat.  435;  4  Cond.  Rep.  286. 

11.  A  consul,  though  a  public  agent,  is  sup- 
posed to  be  clothed  with  authority  only  for  com- 
mercial purposes.  He  has  an  undoubted  right 
to  interpose  claims  for  the  restitution  of  property 
belonging  to  the  subjects  of  his  own  country  ;  but 
he  is  not  entitled  to  be  considered  as  a  minister 
or  diplomatic  agent  of  his  sovereign,  entrusted, 
by  virtue  of  his  office,  with  authority  to  repre- 
sent him  in  his  negotiations  with  foreign  states, 
or  to  vindicate  his  prerogative.     Ibid. 

12.  The  secretary  of  the  treasury  was  au- 
thorized to  deduct  from  the  sum  payable  by  a 
debtor  of  the  United  States,  the  sum  due  to  the 
United  States,  and  he  paid  to  his  assignee  the 
whole  sum  which  was  awarded  to  him  under  the 
Florida  treaty,  omitting  to  make  the  deduction 


of  the  debt  due  to  tlie  United  States.  By  the 
court : — It  cannot  be  ailmiltetl  that  an  omission 
of  liuty  of  this  kind,  as  a  payment  by  mistake 
by  an  oliicer,  shall  bar  the  claim  of  the  govern- 
ment. If,  in  violation  of  his  duty,  an  officer 
shall  knowingly  or  even  corruptly  do  an  act  inju- 
rious to  the  public,  can  it  be  considered  obliga- 
tory !  He  can  only  bind  tlie  government  by 
acts  which  come  within  the  just  exercise  of  his 
ofiicial  jMJweis.  Hunter  v.  'Ihe  United  States,  5 
Peters,  173. 

13.  The  defendant  pleaded  that  Alpha  Kings- 
ley  was  removed  from  office  on  the  1st  of  April, 
1815,  and  on  the  15th  of  September  reported 
himself  to  the  treasurer  of  the  United  States  as 
ready  for  tlie  settlement  of  his  accounts;  at 
which  time,  and  long  afterwards,  he  was  solvent, 
and  able  to  pay  the  full  amount  of  his  defalca- 
tion :  that  no  notice  was  given  to  him  by  the 
treasur}-  to  account  for  moneys  in  his  hands,  nor 
to  the  defendant,  until  the  commencement  of  the 
suit ;  and  that  before  the  commencement  of  the 
suit,  Kingsley  became  insolvent.  The  United 
States  demurred  to  this  plea;  the  district  court 
of  Missouri  sustained  the  demurrer,  and  gave 
judgment  for  the  United  States.  There  was  no 
error  in  the  judgment.  Smith  v.  The  United  States, 
5  Peters,  294. 

14.  Sound  policy  requires  that  the  accounts 
of  disbursing  officers  should  be  adjusted  at  the 
proper  department  with  as  much  despatch  as  is 
ptac^ticable.  This  is  alike  due  to  the  public  and 
to  the  persons  who  are  held  responsible  as  sure- 
ties. To  the  individual  who  has  received  ad- 
vances of  money,  no  lapse  of  time,  nor  change 
of  circumstances,  can  weaken  the  claim  of  go- 
vernment for  reimbursement ;  but  there  may  be 
some  cases  of  hardship,  where,  after  a  great 
lapse  of  time,  and  the  insolvency  of  the  princi- 
pal, the  amount  is  sought  to  be  recovered  from 
the  sureties.  The  law  on  this  subject  is  founded 
upon  considerations  of  public  policy  ;  while  va- 
rious acts  of  limitation  apply  to  the  concerns  of 
individuals,  none  of  them  operate  against  the 
government.  On  this  point,  there  is  no  differ- 
ence of  opinion  among  the  federal  or  state  courts. 
Ibid. 

15.  The  fiscal  operations  of  the  government 
are  extensive,  and  often  complicated.  It  is  ex- 
tremely difficult  at  all  times,  and  .sometimes 
impracticable,  to  settle  the  accounts  of  public 
officers  with  as  little  delay  as  attends  the  private 
accounts  of  a  mercantile  establishment.  But  it 
is  always  in  the  powerof  an  individual  who  may 
be  held  responsible  for  the  faithful  conduct  of  a 
public  agent,  to  see  that  his  accounts  are  settled, 
and  the  payment  of  any  balance  enforced.  A 
notice  to  the  government  by  the  surety,  that  he 
is  unwilling  to  continue  his  responsibility,  would 
induce  it,  in  most  instances,  to  take  the  neces- 
sary steps  for  his  release.     Ibid. 

16.  By  the  act  of  congress  of  3d  March,  1797, 
a  notice  is  required  to  be  given,  by  the  auditor 
of  the  treasury,  to  any  person  who  had  received 
public  moneys  for  which  he  is  accountable,  fix- 
ing a  reasonable  time  for  the  production  of 
vouchers  for  the  expenditures;  and  in  default, 
costs  are  to  be  charged  against  the  delinquent, 
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whether,  in  a  suit,  judgment  be  given  for  or 
against  him:  on  a  revision  of  the  settlement  by 
the  comptroller,  afier  having  caused  notices  to 
be  served  of  the  items  disallowed,  &c.,  the  de- 
cision is  declared  to  be  final  and  conclusive.  If 
there  had  been  no  subsequent  act  of  congress  on 
this  subject,  it  might  be  important  to  inquire 
whether  the  notice  authorized  by  this  act  was 
not  merely  directory  to  the  officers,  and  essen- 
tial only  to  subject  the  delinquent  to  the  penal- 
ties provided.  By  the  acts  of  the  3d  March, 
1797,  and  the  3d  of  March,  1817,  material 
changes  are  made  in  the  accounting  department 
of  the  government ;  and  although  the  act  of  1795 
may  not  be  expressly  repealed,  yet  it  is  abro- 
gated by  new  and  substantive  provisions.  Under 
the  present  mode  of  proceedings  against  the  de- 
faulters, the  notice  authorized  by  the  act  of  1795 
is  unnecessary.     Ibid. 

17.  The  plaintiffs  in  error  are  sureties  in  an 
official  bond  ;  and  it  is  perfectly  clear,  as  to 
them,  a  judgment  cannot  be  rendered  beyond 
the  penalt)',  to  be  discharged  on  payment  of 
what  is  due  •  which,  of  course,  can  only  be  where 
it  is  less  than  the  penalty.  The  statute  expressly 
requires  that  the  surveyors  of  the  public  lands 
shall  give  bond  for  the  faithful  disbursement  of 
public  money;  and  in  this  bond,  the  words 
which  relate  to  the  disbursement  are  omitted, 
and  the  only  words  inserted  are,  "that  he  shall 
faithfully  discharge  the  duties  of  his  office." 
The  court  feel  no  difficulty  in  maintaining,  that 
where  the  conditions  are  cumulative,  the  omis- 
sion of  one  condition  cannot  invalidate  the  bond 
so  far  as  the  other  operates  to  bind  the  party. 
Farrar  and  Brown  v.  The  United  States,  5  Peters. 
373. 

18.  A  voluntary  bond,  taken  by  authority  of 
the  proper  officers  of  the  treasury  department,  to 
whom  the  disbursement  of  public  money  is  en- 
trusted, to  secure  the  fidelity  in  official  duties  of 
a  receiver  or  an  agent  for  disbursing  of  public 
moneys,  is  a  contract  binding  between  him  and 
his  sureties,  and  the  United  States;  although 
such  bond  may  not  be  prescribed  or  required  by 
any  positive  law.  The  right  to  take  such  a 
bond  is  an  incident  to  the  duties  belonging  to 
such  a  department ;  and  the  United  States  being 
authorized  in  a  political  capacity  to  take  it.  there 
is  no  objection  to  its  validity  in  a  moral  or  a 
legal  sense.  United  States  v.  Tingey,  5  Peters, 
115. 

19.  F.  and  B.  were  sureties  m  a  bond  for 
thirty  thousand  dollars,  given  to  the  United 
States  as  sureties  for  one  Rector,  described  in 
the  bond  as  "  surveyor  of  the  public  lands  in  the 
states  of  Illinois  and  Missouri,  and  the  territory 
of  Arkansas."  Upon  looking  into  all  the  laws 
on  this  subject,  it  can  hardly  be  doubted  that 
this  officer  was  intended  to  be  included  in  the 
provisions  of  the  act  of  congress  of  May  3,  1822, 
requiring  .security  of  the  surveyor-general.  Lite- 
rally, there  was  at  that  time  provision  made  un- 
der the  laws  for  only  one  surveyor-general;  but 
it  is  abundantly  evident  that  the  officer  who 
gave  this  bond  was  intended  to  be  included  in 
the  provisions  of  that  act,  under  the  description 
of  a  surveyor-general.     The  indiscriminate  use 
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of  this  appellation,  in  the  previous  and  subse- 
quent legislation  pf  congress  on  this  subject,  will 
lead  to  this  conclusion.  Farrar  and  Brown  v. 
The  United  States,  5  Peters,  373. 

20.  The  surveyors  of  public  lands  are  disburs- 
ing officers,  under  the  provisions  of  the  acts  of 
congress.     Ibid. 

21.  The  United  States  brought  an  action 
against  General  Ripley  for  a  certain  amount  of 
public  money  he  had,  as  was  alleged,  failed  to 
account  for  and  pay  over  as  the  law  required. 
The  defendant  was  in  the  service  of  the  United 
States  from  1812  to  1817,  and  was  promoted  at 
diff'erent  periods,  until  he  resigned  his  commis- 
sion as  major-general  by  brevet  in  the  latter 
year.  During  this  period  he  rendered  distin- 
guished and  active  military  services  to  his  coun- 
try, and  received  the  pay  and  emoluments  to 
which  his  rank  entitled  him,  under  the  law  and 
regulations  applicable  thereto.  Large  sums  of 
money  passed  through  his  hands,  and  were  dis- 
bursed by  him  for  the  supplies  of  the  troops  un- 
der his  command.  He  claimed  a  commission 
on  these  sums,  and  offered  evidence  to  prove 
that  similar  allowances  had  been  made  to  others. 
He  also  claimed  extra  pay  or  compensation  for 
services  performed  by  him,  not  within  the  line 
of  his  duty,  in  preparing  plans  of  fortifications, 
and  for  procuring  and  forwarding  supplies  of  pro- 
visions, &c..  to  troops  of  the  United  States,  be- 
yond his  military  command.  These  claims  were 
resisted  by  the  United  Slates,  on  the  ground  that 
no  other  compensation  could  be  allowed  to  him 
than  such  as  was  mentioned  or  defined  by  the 
laws  of  the  United  States,  by  instructions  of  the 
president,  or  by  the  legal  regulations  of  the  war 
department.  It  is  presumed  that  every  person 
who  has  been  engaged  in  the  public  service  has 
received  the  compensation  allowed  by  law,  until 
the  contrary  appear.  The  amount  of  compen- 
sation in  the  military  service  may  depend,  in 
some  degree,  on  the  regulations  of  the  war  de- 
partment ;  but  such  regulations  must  be  uniform, 
and  applicable  to  all  officers  under  the  same 
circumstances.  The  United  Stales  v.  Ripley,  7 
Peters.  18. 

22.  If  the  disbursements,  for  which  compen- 
sation is  claimed,  were  not  such  as  were  orclina- 
rily  attached  to  the  duties  of  the  officer,  the  fact 
should  be  stated  :  and  also  that  the  service  was 
performed  under  the  sanction  of  the  government, 
or  under  such  circumstances  as  rendered  the 
extra  labour  and  responsibility  assumed  in  per- 
forming it  necessary.     Ibid. 

23.  Should  the  accounting  officer  of  the  trea- 
sury refuse  to  allow  an  officer  the  established 
compensation  which  belongs  to  his  station,  the 
claim,  having  been  rejected  by  the  proper  de- 
partment, should,  unquestionably,  be  allowed  by 
way  of  set-off  to  the  demand  of  the  government 
by  a  court  and  jury.  And  it  is  equally  clear, 
that  an  equitable  allowance  should  be  made  in 
the  same  manner  for  extra  services  performed 
by  an  officer  which  did  not  come  within  the  line 
of  his  official  duty,  and  which  had  been  per- 
formed  under  the  sanction  of  the  government, 
or  under  circumstances  of  peculiar  emergency. 
In  such  a  case  the  compensation  should  be  gra- 
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duateii  by  the  amount  paid  for  like  services 
under  similar  cirumstances.  Usage  may  be 
safely  relied  upon  in  sncli  cases,  as  lixiiig  a  just 
compeiisaliou.     Ibid. 

24.  However  valuable  the  plans  for  fortitica- 
tions,  prepared  by  a  public  otHcer,  may  have 
been,  unless  they  were  prepared  at  the  request 
of  the  government,  O'-  were  indispensable  to  the 
public  service,  as  a  matter  of  right,  a  compen- 
sation for  them  cannot  be  claimed.     Ibid. 

25.  The  claims  of  compensation  set  up  by  a 
ublic  otlicer,  must  be  brought  within  the  estab- 
ished  rules  on  the  subject,  before  they  can  re- 
ceive judicial  sanction.     Ibid. 

26.  The  United  States  instituted  an  action 
to  recover  a  balance,  certilied  at  the  treasury, 
atminst  the  defendant  on  the  settlement  of  his 
accounts  as  secretary  to  the  commissioners  of 
the  navy  hospital  fund.  Upon  this  settlement, 
the  defendant  set  up  a  claim  for  compensation, 
for  what  he  considered  extra  services,  in  bring- 
ing up  and  arranging  the  records  of  the  board, 
antecedent  to  his'appointment  as  secretary;  and 
also  for  commissions  on  the  disbursement  of 
moneys  under  the  orders  of  the  board.  These 
claims  were  rejected  by  the  accounting  ofhcers 
of  the  treasury,  and  were  on  the  trial  set  up  by 
way  of  set-oft'  against  the  demand  on  the  part 
of  the  Uinted  States.  Held,  that  the  allowance 
of  compensation  by  a  fi.ved  salary  to  the  defen- 
dant, as  the  secretary  of  the  board  of  the  navy 
hospital  commissioners,  did  not  exclude  his  right 
to  claim  extra  compensation  for  the  disburse- 
ment of  moneys  belonging  to  the  navy  hospital 
fund.  Held,  that  it  was  not  necessary  to  entitle 
the  defendant  to  such  compensation,  that  the 
board  of  commissioners  should  have  passed  a 
resolution  for  the  payment  of  such  commissions, 
and  that  the  claim  of  commissions  shoukl  have 
been  sanctioned  and  settled  by  the  board,  in 
order  to  enable  the  defendant  to  set  up  a  claim 
against  the  United  States.  United  Stales  v.  Fille- 
hrown.  7  Peters,  28. 

27.  The  authority  of  the  commissioners  to 
appoint  a  secretary  is  not  denied  ;  and  this  same 
authority  must  necessarily  exist,  to  appoint 
agents  and  superintendents  for  the  management 
of  the  business  connected  with  the  employment 
of  the  fund  ;  and  which,  in  the  absence  of  any 
regulation  by  law  on  the  subject,  must  carry 
with  it  a  right  to  determine  the  compensation  to 
be  allowed  them.     Ibid. 

28.  From  the  testimony  in  the  case,  it  is  very 
certain  that  the  secretary  of  the  navy  considered 
the  agency  of  the  defendant  in  relation  to  the 
fund  as  entirely  distinct  from  his  duty  as  secre- 
tary, and  for  which  he  was  to  have  extra  com- 
pensation. And  it  is  fairly  to  be  collected  from 
his  deposition  that  all  this  received  the  direct 
sanction  of  all  the  commissioners.  But  whether 
it  did  or  not,  it  was  binding  on  the  board;  for 
the  secretary  of  the  navy  was  the  acting  com- 
missioner, having  the  authority  of  the  board  for 
doing  what  he  did,  antl  his  acts  were  the  acts  of 
the  board,  in  judgment  of  law.  It  was,  there- 
fore, an  express  contract  entered  into  between 
the  board  or  its  agent,  and  the  defendant;  and 
it  was  not  in  the  power  of  the  board,  composed 


even  of  the  same  men,  after  the  service  had 
been  performed,  to  rescind  the  contract,  and 
withhold  from  the  deleiidant  the  siipnlated  com- 
pensation. There  is  no  doubt,  the  boanl,  com- 
po.«eil  of  other  member.'^,  had  the  same  power 
over  this  matter  as  the  former  board  ;  but  it  can- 
not be  admitted  that  it  liad  any  greater  power. 
The  rejection,  therefore,  of  these  claims,  on  the 
7th  of  September,  1829,  after  all  the  services 
had  been  performed  by  the  defendant,  can  have 
no  inlluence  upon  the  question.     Ibid. 

29.  There  is  no  general  principle  ol  law  known 
to  the  supreme  court,  and  no  authority  has  been 
shown  establishing  the  doctrine  that  all  the  pro- 
ceedings of  such  boards  must  be  in  writing,  or 
that  they  shall  be  deemed  void  ;  unless  the  sta- 
tute under  which  they  act  shall  require  their 
proceedings  to  be  reduced  to  writing.  It  is  cer- 
tainly lit  and  proper  that  every  important  trans- 
action of  the  board  should  be  committed  to 
writing;  but  the  law  imposes  no  such  indispen- 
sable duty.  The  act  of  1811,  4  Laws  U.  S.  311, 
constituting  the  fund  for  navy  hospitals,  only 
makes  the  secretaries  of  the  navy,  treasury,  and 
war  departments,  a  board  of  commissioners,  by 
the  name  and  style  of  commissioners  of  navy 
hospitals,  and  gives  some  general  directions  in 
what  way  the  fund  is  to  be  employed  :  but  the 
mode  and  maimer  of  transacting  their  business 
is  not  in  any  way  prescribed.     Ibid. 

30.  It  is  not  true  even  with  respect  to  corpo- 
rations, that  all  their  acts  must  be  established  by 
positive  record  evidence.  In  the  case  of  the 
Bank  of  the  United  States  v.  Dandridge,  12 
Wheat.  69,  the  supreme  court  say,  "  we  do  not 
admit,  as  a  general  proposition,  that  the  acts  of 
a  corporation  are  invalid  merely  from  an  omis- 
sion to  have  them  reduced  to  writing,  unless  the 
statute  creating  it  makes  such  writing  indispen- 
sable as  evidence,  or  to  give  them  an  obligatory 
force.  If  the  statute  imposes  such  restriction,  it 
must  be  obeyed."  If  the  board  had  authority  to 
employ  the  defendant  to  perform  the  services 
which  he  has  rendered,  and  these  services  have 
been  actually  rendered  at  the  request  of  the 
board,  the  law  implies  a  promise  to  pay  for  the 
same.  This  principle  is  fully  established  in  the 
case  of  the  United  States  v.  Wilkins,  6  Wheat. 
143  ;  which  brought  under  consideration  of  the 
court  the  act  of  the  3d  of  March,  1797,  2  Laws 
U.  S.  594,  providing  for  the  settlement  of  ac- 
counts between  the  United  States  and  public  re- 
ceivers.    Ibid. 

31.  The  instructions  given  to  the  jury  by  the 
circuit  court  were  :  If  the  jury  believe,  from  the 
evidence,  that  the  regular  duties  to  be  performed 
by  the  defendant,  as  secretary  to  the  commis- 
sioners of  the  navy  hospital  fund,  at  the  stated 
salary  of  two  hundred  and  fiftydollars  per  annum, 
did  not  extend  to  the  receipt  and  disbursement 
of  the  fund  :  that  the  duty  of  receiving  and  dis- 
bursing the  fund  was  required  of,  and  performed 
by  him,  as  an  extra  service,  over  and  above  the 
regular  duties  of  his  said  appointment:  that  it 
has  been  for  many  years  the  general  practice  of 
the  government,  and  its  several  departments,  to 
allow  to  persons,  though  holding  offices  orclerk- 
.ships,  for  the  proper  duties  of  which  they  receive 
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stated  salaries  or  other  fixed  compensation,  com- 
missions, over  and  above  suoli  salaries  or  other 
compensation,  upon  the  receipts  and  disburse- 
ments of  public  moneys,  appropriated  by  law 
for  particular  services,  when  such  receipts  and 
disbursements  were  not  among  the  ordinary  and 
regular  duties  appertaining  to  such  offices  or 
clerkships,  but  superadded  labour  and  responsi- 
bility, apart  from  such  ordinary  and  regular  du- 
ties: and  that  the  defendant  took  upon  himself 
the  labour  and  responsibility  of  such  receipts 
and  expenditures  of  the  navy  hospital  fund,  at 
the  request  of  said  commissioners,  or  wilh  an 
understanding  on  both  sides,  that  he  should  be 
compensated  for  the  same,  as  extra  service,  by 
the  allowance  of  a  commission  on  the  amount 
of  such  receipts  and  expenditures :  then  it  is 
competent  for  the  jury,  in  this  case,  to  allow  such 
commission  to  the  defendant,  on  the  said  receipts 
and  disbursements,  as  the  jury  may  find  to  have 
been  agreed  upon  between  the  said  commis- 
sioners and  the  defendant :  or,  in  the  absence  ot 
any  specific  agreement,  fixing  the  rate  of  com- 
missions at  such  rate  as  the  jury  shall  find  to  be 
reasonable  and  conformable  to  the  general  usage 
of  the  government,  and  its  departments,  in  the 
like  cases.  These  in,structions  were  entirely 
correct,  and  in  conformity  to  the  rules  and  prin- 
ciples of  the  law  on  this  subject.     Ibid. 

32.  Upon  the  trial  of  this  cause,  the  defendant 
offered  to  prove,  by  parol  testimony,  the  general 
usage  of  the  different  departments  of  the  govern- 
ment, in  allowing  commissions  to  the  officers  of 
government  upon  disbursements  of  money  under 
a  special  authority  not  connected  with  their 
regular  official  duties.  The  counsel  of  the  Uni- 
ted States  objected  to  the  adml.-^sion  of  parol 
evidence  to  prove  such  usage,  but  the  court  per- 
mitted the  evidence  to  be  given.  By  the  supreme 
court: — We  see  no  grounds  for  objection  against 
the  usage  offered  to  be  proved,  and  the  purpose 
for  which  it  was  so  offered,  as  connected  with 
the  very  terms  upon  which  the  defendant  was 
employed  to  perform  the  services.  It  was  not 
for  the  purpose  of  establishing  the  right,  but  to 
show  the  measure  of  compensation,  and  the 
manner  in  which  it  was  to  be  paid.     Ibid. 

33.  A  bond  given  by  a  paymaster  to  execute 
the  duties  of  his  office  faithfully,  the  cotidition 
of  which  did  not  in  the  very  terms  conform  to 
the  law  of  the  United  States,  but  which  required 
no  duties  to  be  performed  which  were  not  in 
conformity  with  the  duties  of  his  office,  is  valid. 
United  States  v.  Bradleij,  10  Peters,  343. 

34.  Where  a  ministerial  officer  acts  in  good 
faith,  he  is  not  liable  to  exemplary  damages  for 
an  injury  done :  but  he  can  claim  no  further  ex- 
emption, where  his  acts  are  clearly  against  law. 
Tracey  v.  Swartwout,  10  Peters,  80. 

35.  Some  personal  inconvenience  may  be  ex- 
perienced by  an  officer  who  shall  be  held  re- 
sponsible in  damages  for  illegal  acts  done  under 
instructions  of  a  superior:  but,  as  the  government 
in  such  cases  is  bound  to  indemnify  the  officer, 
there  can  be  no  eventual  hardship.     Ibid. 

36.  A  collector  of  the  revenue  is  not  person- 
ally liable  in  an  action  to  recover  back  an  excess 
of  duties  paid,  as  collector,  and  by  him  in  the 


regular  or  ordinary  course  of  his  duty  paiil  into 
the  treasury  of  the  United  States;  he,  the  col- 
lector, acting  in  good  faith,  and  under  instruc- 
tions from  the  treasury  department,  and  no  pro- 
test being  made  at  the  time  of  payment,  or  notice 
not  to  pay  the  money  over,  or  intention  to  sue  to 
recover  back  the  amount  given  to  him.  It  would 
be  otherwise,  if  notice  had  not  been  given  to  him. 
Elliott  v.Swartwoitt,  10  Peters,  137. 

37.  In  case  of  a  voluntary  payment  by  mere 
mistake  of  law,  no  action  will  lie  to  recover  back 
the  money.  The  construction  of  the  law  is  open 
to  both  parties,  and  each  presumed  to  know  it. 
Ibid. 

38.  Any  instructions  of  the  treasury  depart- 
ment to  a  collector  cannot  change  the  law,  or 
aftect  the  rights  of  a  party  injured  by  them.  He 
was  not  bound  to  take  and  adopt  that  construc- 
tion. He  was  at  liberty  to  judge  for  himself, 
and  act  accordingly.  These  instructions  from 
the  treasury  seem  to  be  thrown  into  the  question 
in  this  case,  for  the  purpose  of  showing,  beyond 
all  doubt,  that  the  collector  acted  in  good  faith. 
To  make  the  collector  answerable,  after  he  had 
paid  over  the  money,  without  any  intimation 
having  been  given  that  the  duty  was  not  legally 
charged,  cannot  be  sustained  upon  any  sound 
principle  of  policy  or  of  law.  There  can  be  no 
hardship  in  requiring  the  party  to  give  notice  to 
the  collector,  that  he  considers  the  duty  claimed 
illegal ;  to  put  him  on  his  guard,  by  requiring 
him  not  to  pay  over  the  money.  The  collector 
would  then  be  placed  in  a  situation  to  claim  an 
indemnity  from  the  government.  But  if  the 
party  is  entirely  silent,  and  no  intimation  of  an 
intention  to  seek  a  repayment  of  the  money, 
there  can  be  no  ground  upon  which  the  collector 
can  retain  the  money,  or  call  upon  the  govern- 
ment to  indemnify  him  against  a  suit.  It  is  no 
suflicient  answer  to  this,  that  the  party  cannot 
sue  the  United  States.  It  is  the  case  of  a  volun- 
tary payment  under  a  mistake  of  law,  and  the 
money  paid  over  into  the  treasury ;  and  if  any 
redress  is  to  be  had,  it  must  be  by  application  to 
the  favour  of  the  government,  and  not  on  the 
ground  of  a  legal  right.     Ibid. 

39.  The  collector  is  personally  liable  in  an 
action  to  recover  back  an  excess  of  duties  paid 
to  him  as  collector,  and  by  him  paid  over  in  the 
regular  and  ordinary  course  of  his  duty  into  the 
treasury  of  the  United  Slates;  he,  the  collector, 
acting  in  good  faith,  and  under  instructions  from 
the  treasury  department;  a  notice  having  been 
given  him  at  the  time  of  payment,  that  the  duties 
were  charged  too  high,  and  that  the  party  pay- 
ing, so  paid  to  get  possession  of  his  goods,  and 
intended  to  sue  to  recover  back  the  amount  er- 
roneously paid  ;  and  a  notice  not  to  pay  over  the 
amount  into  the  treasury.     Ibid. 

40.  A  foreign  consul  has  a  right  to  claim,  or 
institute  a  proceeding  in  rem,  where  the  rights 
of  the  property  of  his'"fellow-citizens  are  in  ques- 
tion, without  a  special  authority  from  those  for 
whose  benefit  he  acts.  But  without  such  special 
authority,  he  cannot  receive  actual  restitution 
of  the  property  in  controversy.  The  Bella  Cor- 
runes,  6  Wheat.  152  ;  5  Cond.  Rep.  45. 

41.  Although  a  foreign  consul  is  admitted  to 
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interpose  a  claim  in  the  admiralty  for  subjects 
unknown,  of  his  nation,  yet  before  restitution 
can  be  ilecreeil,  proof  of  ihe  individual  proprie- 
tary interest  must  be  exhibited.  The  Antelope, 
lO'VVheat.  66;  6  Cond.  Uep.  30. 

42.  A  consul  represents  the  subjects  of  his 
nation,  if  not  otherwise  represented.  Gernon  el 
al.\.  Cochran,  Bee's  Adm.  Rep.  209. 


PUBLIC  GKAXTS. 

1.  Public  frrants  are  to  be  construed  strictly: 
in  the  case  of  the  United  States  v.  Arredondo,  6 
Peters,  736,  the  leading  cases  on  this  subject  are 
collected  together  by  the  learned  judge,  who 
delivered  the  opinion  of  the  court;  and  the  prin- 
ciple is  recognised,  that  in  grants  by  the  public, 
nothing  passes  by  implication.  Charles  River 
Bridge  v.  The  Warren  Bridge,  11  Peters,  420. 

2.  No  good  reason  can  be  assigned  for  intro- 
ducing a  new  and  adverse  rule  of  constiuction 
in  favour  of  corporations,  while  the  rules  of  con- 
struction known  to  the  English  common  law  are 
adopted  and  adhered  to  in  every  other  case, 
without  exception.     Ibid. 

3.  The  legislature  of  JNlassachusetts  incorpo- 
rated a  company  to  make  a  bridge  over  Charles 
river,  from  Charlestown  to  Boston,  giving  the 
company  a  right  to  take  tolls  for  a  number  of 
years.  The  grant  contained  no  exclusive  privi- 
lege over  the  waters  of  the  river,  above  or  be- 
low the  bridge  ;  no  right  to  erect  another  bridge, 
or  to  prevent  other  persons  from  erecting  one ; 
no  engagement  from  the  state  that  another 
should  not  be  erected  and  no  undertaking  not  to 
sanction  competition,  nor  to  make  improvements 
that  would  diminish  the  amount  of  its  income. 
Upon  all  these  subjects  the  charter  was  silent: 
and  nothing  was  said  in  it  about  a  line  of  travel, 
in  which  ihey  were  to  have  exclusive  privileges. 
No  words  were  used,  from  which  an  intention 
to  grant  any  of  these  rights  could  be  inferred. 
Held,  if  the  plaintiffs  are  entitled  to  exclusive 
privileges,  they  must  be  implied  simply  from 
the  nature  of  the  grant ;  and  cannot  be  inferred 
from  the  words  by  which  the  grant  is  made. 
Ibid. 

4.  Amid  the  multitude  of  cases  which  have 
occurred,  and  have  been  daily  occurring  for  the 
last  forty  or  fifty  years,  this  is  the  first  instance 
in  which  such  an  implied  contract  has  been  con- 
tended for ;  and  the  supreme  court  is  called  upon 
to  infer  it  from  an  ordinary  act  of  incorporation, 
containing  nothing  more  than  the  usual  stipula- 
tions and  provisions  to  be  found  in  every  such 
law.  The  absence  of  any  such  controversy, 
where  there  must  have  been  so  many  occasions 
to  give  rise  to  it,  proves  that  neither  states,  nor 
individuals,  nor  corporations,  ever  imagined  that 
such  a  contract  can  be  implied  from  such  char- 
ters. It  shows,  that  the  men  who  voted  for  these 
laws  never  imagined  that  they  were  forming  such 
a  contract ;  and  if  it  is  maintained  that  they  have 
maile  it,  it  must  be  by  a  legal  fiction,  in  opposi- 
tion to  the  truth  of  the  fact,  and  the  obvious  in- 
tention of  the  party.    The  supreme  court  cannot 


deal  thus  with  the  rights  reserved  to  the  states: 
anil  by  legal  intenilments  and  mere  technical 
reasoning,  take  away  from  them  any  portion  of 
that  power  over  their  own  internal  police  and 
improvement,  which  is  so  necessary  to  their 
well-being  and  prosperity.     Jbid. 

5.  Let  It  once  bt>  understooil,  that  such  char- 
ters carry  with  them  these  iinplieil  contracts, 
and  give  this  unknown  and  undefinetl  property 
in  a  Hue  of  travelling ;  it  will  soon  be  founil  that 
the  old  turnpike  corjiorations  will  awake  from 
their  sleep,  and  will  call  on  the  supreme  court 
to  put  down  the  improvements  which  have  taken 
their  place.  The  millions  of  property  which  have 
been  invested  in  railroads  and  canals  upon  lines 
of  travel  which  had  been  before  occupied  by 
turnpike  corporations,  will  be  put  in  jeopardy. 
We  shall  be  thrown  back  to  the  improvements 
of  the  last  century ;  and  obliged  to  stand  still, 
until  the  claims  of  the  old  turnpike  corporations 
shall  be  satisfied  ;  and  they  shall  consent  to  per- 
mit the  states  to  avail  themselves  of  the  lights 
of  modern  science,  and  to  partake  of  the  benefit 
of  those  improvements,  which  are  now  adding 
to  the  wealth  and  prosperity,  and  the  conve- 
nience and  comfort  of  every  other  part  of  the 
civilized  world.     Jbid. 

6.  The  object  and  end  of  all  government  is  to 
promote  the  happiness  and  prosperity  of  the 
community  by  which  it  is  established:  and  it 
can  never  be  assumed  that  the  government  in- 
tended diminishing  its  power  of  accomplishing 
the  end  for  which  it  was  created  ;  and  in  a  coun- 
try like  the  United  States,  free,  active,  and  en- 
terprising, continually  advancing  in  wealth  and 
numbers,  new  channels  of  communication  are 
daily  found  necessary  for  travel  and  trade,  and 
are  essential  to  the  comfort,  convenience,  and 
prosperity  of  the  people.  A  state  ought  never  to 
be  presumed  to  surrender  this  power,  because, 
like  the  taxing  power,  the  whole  community  have 
an  interest  in  preserving  it  undimini.?hed  ;  and 
where  a  corporation  alleges  that  a  state  has  sur- 
rendered, for  seventy  years,  its  power  of  im- 
provement and  public  accommodation  in  a  great 
and  important  line  of  travel,  along  which  a  vast 
number  of  the  community  must  daily  pass;  the 
community  have  a  right  to  insist  that  its  aban- 
donment ought  not  to  be  presumed  in  a  case  in 
which  the  deliberate  purpose  of  the  state  to 
abandon  it  does  not  appear.  The  continued 
existence  of  a  government  could  be  of  no  great 
value,  if,  by  implications  and  presumptions,  it 
was  disarmed  of  the  powers  necessary  to  accom- 
plish the  ends  of  its  creation  ;  and  the  functions 
it  was  designed  to  perform,  transferred  to  the 
hands  of  privileged  corporations.  The  rule  of 
construction  announced  by  the  supreme  court, 
in  the  case  of  The  Providence  Bank  v.  Billings 
and  Pittman,  reported  in  4  Peters,  514.  was  not 
confined  to  the  taxing  power;  nor  was  it  so 
limited  in  the  opinion  then  delivered.  On  the 
contrary,  it  was  distinctly  placed  on  the  ground 
that  the  interests  of  the  community  were  con- 
cerned, in  preserving  undiminished  the  power 
then  in  question  ;  and  whenever  any  power  of 
the  state  is  said  to  be  surrendered  or  diminished, 
whether  it  be  the  taxing  power,  or  any  other, 
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affecting  the  public  interest,  the  same  principle 
applies,  and  the  rule  of  construction  must  be  the 
same.  No  one  will  question  that  the  interests 
of  the  great  body  of  the  people  of  the  state, 
would,  in  the  case  of  success  in  their  claims  by 
the  Charles  River  Bridge  Company,  be  affected 
by  the  surrender  to  them  of  a  great  line  of  travel, 
with  a  right  to  exact  tolls,  and  exclude  competi- 
tion for  seventy  years.  While  the  rights  of  pri- 
vate property  are  sacredly  guarded,  the  court 
must  not  forget  that  the  community  have  rights; 
and  that  the  happiness  and  well-being  of  every 
citizen  depends  on  their  faithful  preservation. 
Ibid. 

7.  In  1791,  the  legislature  of  Rhode  Island 
granted  a  charter  of  incorporation  to  certain  in- 
dividuals, who  had  associated  for  the  purpose 
of  banking.  They  were  incorporated  by  the 
name  of  the  President,  Directors  and  Company  of 
the  Providence  Bank,  with  the  ordinary  powers 
of  such  associations.  In  1822,  the  legislature 
passed  an  act  imposing  a  tax  on  every  bank  in 
the  state,  except  the  Bank  of  the  United  States. 
The  Providence  Bank  refused  the  payment  of 
the  tax,  alleging  that  the  act  which  imposed  it 
was  repugnant  to  the  constitution  of  the  United 
States,  as  it  impaired  the  obligation  of  the  con- 
tract created  by  the  charter  of  incorporation. 
Held,  by  the  supreme  court,  that  the  act  of  the 
legislature  of  Rhode  Island,  imposing  a  tax, 
which,  under  the  law,  was  assessed  on  the  Pro- 
vidence Bank,  does  not  impair  the  obligation  of 
the  contract  created  by  the  charter  granted  to 
the  bank.  The  Providence  Bank  v.  Billings  and 
Pittman,  4  Peters,  514. 

8.  It  has  been  settled,  that  a  contract  entered 
into  between  a  state  and  an  individual,  is  as  fully 
protected  by  the  prohibitions  contained  in  the 
tenth  section,  first  article  of  the  constitution,  as 
a  contract  between  two  individuals;  and  it  is 
not  denied  that  a  charter  incorporating  a  bank  is 
a  contract.     Ibid. 

9.  The  charter  granted  by  the  British  crown, 
to  the  trustees  of  Dartmouth  College,  in  New- 
Hampshire,  in  the  year  1769.  is  a  contract  with- 
in the  meaning  of  that  clause  of  the  constitution 
of  the  United  States,  (art.  1,  sec.  10,)  which  de- 
clares, that  no  state  shall  make  any  law  impair- 
ing the  obligation  of  contracts;  and  this  charter 
was  not  dissolved  by  the  revolution.  An  act  of 
the  legislature  of  New  Hampshire,  altering  the 
charter  in  a  material  respect,  without  the  con- 
sent of  the  corporation,  is  an  act  impairing  the 
obligation  of  a  contract,  and  is  unconstitutional 
and  void.  Trustees  of  Dartmouth  College  v.  Wood- 
ward, 4  Wheat.  518  ;  4  Cond.  Rep.  526. 

10.  Congress  has  power  to  incorporate  a  bank ; 
and  the  act  of  the  10th  April,  1816,  ch.  44,  to 
'•incorporate  the  subscribers  to  the  Bank  of  the 
United  States,"  is  a  law  made  in  pursuance  of 
the  constitution.  The  government  of  the  Union 
is  a  government  of  the  people ;  it  emanates  from 
them  :  its  powers  are  granted  by  them;  and  are 
to  be  exercised  directly  on  them,  and  for  their 
benefit.  The  government  of  the  Union,  though 
limited  in  its  powers,  is  supreme  within  its  sphere 
of  action  ;  and  its  laws,  when  made  in  pursuance 
of  the  constitution,  form  the  supreme  law  of  the 


land.  The  power  of  establishing  a  corporation 
is  not  a  distinct  sovereign  power,  or  end  of  go- 
vernment, but  only  the  means  of  carrying  into 
efTect  other  powers  which  are  sovereign.  When- 
ever it  becomes  an  appropriate  means  of  exer- 
cising any  of  the  powers  given  by  the  constitu- 
tion to  the  government  of  the  Union,  it  may  be 
e.xercised  by  that  government.  If  certain  means 
to  carry  into  effect  any  of  the  powers  expressly 
given  by  the  constitution  to  the  government  of 
the  Union,  be  an  apjpropriate  measure,  not  pro- 
hibited by  the  constitution ;  the  degree  of  its 
necessity  is  a  question  of  legislative  discretion, 
not  of  judicial  cognizance.  If  the  end  be  legiti- 
mate, and  within  the  scope  of  the  constitution, 
all  the  means  w-hich  are  appropriate,  which  are 
plainly  adapted  to  that  end,  and  which  are  not 
prohibited,  may  be  constitutionally  employed  to 
carry  it  into  effect.  M-Culloch  v.  The  State  of 
Maryland,  4  Wheat.  316;  4  Cond.  Rep.  466. 

11.  A  legislative  grant  and  conformation  vests 
an  indefeasible  and  irrevocable  title;  it  is  not 
revocable  in  its  own  nature,  or  held  only  durante 
bene  placito.  Terrett  et  al.  v.  Taylor  ct  al.,  9 
Cranch,  43;  3  Cond.  Rep.  254. 

12.  It  is  an  acknowledged  rule  of  law,  that  if 
a  grant  is  made  on  a  condition  subsequent,  and 
its  performance  becomes  impossible  by  the  act 
of  the  grantor,  the  condition  is  void.  United 
States  v.  Arredondo  et  al.,  6  Peters,  691. 

13.  The  grants  of  land,  in  the  possession  of 
the  Indians,  by  the  governor  of  Florida,  under 
the  crown  of  Spain,  were  good  to  pass  the  right 
of  the  crown.  The  grants  severed  them  from 
the  royal  domain,  so  that  they  became  private 
property ;  which  was  not  ceded  to  the  United 
States  by  the  treaty  with  Spain.  United  States 
V.  Fernandez,  10  Peters,  303. 

14.  A  contract  is  a  compact  between  two  or 
more  persons,  and  is  either  executor)'  or  e.ve- 
cuted.  An  executory  contract  is  one  in  which  a 
party  binds  himself  to  do  or  not  to  do  a  particu- 
lar thing.  A  contract  executed,  is  one  in  which 
the  object  of  the  contract  is  performed,  and  this 
diff'ers  in  nothing  from  grant.  Under  a  fair  con- 
struction of  the  constitution,  grants  are  com- 
prehended under  the  term  contracts.  Where  a 
law  is  in  its  nature  a  contract,  where  absolute 
rights  have  vested  under  that  contract,  a  repeal 
of  the  law  cannot  divest  those  rights.  A  party 
to  a  contract  cannot  pronounce  his  own  deed  in- 
valid, although  the  party  be  a  sovereign  state. 
A  grant  is  a  contract  executed.  Fletcher  v.  Peck, 
6  Cranch,  87;  2  Cond.  Rep.  308. 

15.  The  colonial  charters,  a  great  portion  of 
the  individual  grants  by  the  proprietary  and  royal 
governments,  and  a  still  greater  portion  by  the 
states  of  the  Union  after  the  revolution,  were 
made  for  lands  within  the  Indian  hunting  grounds. 
North  Carolina  and  Virginia,  to  a  great  extent, 
paid  their  officers  and  soldiers  of  the  revolution- 
ary war  by  such  grants,  and  extinguished  the 
arrears  due  the  army  by  similar  means.  It  was 
one  of  the  great  resources  which  sustained  the 
war,  not  only  bv  those  states,  but  by  other  states.  . 
The  ultimate  fee,  encumbered  with  the  right  of 
Indian  occupancy,  was  in  the  crown  previous  to 
the  revolution,  and  in  the  states  of  the  Union 
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afterwards,  and  subject  to  grant.  This  riglit  of 
occupancy  was  protected  by  the  political  power, 
and  respected  by  the  courts,  until  extinguished, 
when  tlie  patentee  took  the  unencumbered  fee. 
So  the  supreme  court  and  the  slate  courts  have 
uniformly  held.     Clark  v.  Smith,  13  Peters,  195. 

16.  AVriiiit  made  by  the  British  governor  of 
Florida,  after  the  deciaration  of  independence, 
within  the  territory  lying  between  the  Missis- 
sippi and  the  Chatahouchee  rivers,  and  between 
the  thirty-lirst  degree  of  worth  latitude,  anil  a 
line  ilrawn  from  the  mouth  of  the  Yazoo  river, 
due  east  to  the  Chatahouchee,  is  invalul,  as  the 
foundation  of  title,  in  the  courts  of  the  United 
States.  Harcourt  v.  Gaillard,  12  Wheat.  523;  6 
Cond.  Rep.  628. 

17.  Spanish  grants,  made  after  the  treaty  of 
peace  of  1782,  between  the  United  States  and 
Great  Britain,  within  the  territory  east  of  the 
river  Mississippi,  and  north  of  a  line  drawn  from 
that  river  at  the  thirty-tirst  degree  of  north  lati- 
tude, east  to  the  middle  of  the  river  Apalachi- 
cola,  have  no  intrinsic  validity,  and  the  holders 
must  depend  for  their  titles  exclusively  on  the 
laws  of  the  United  States.  Henderson  v.  Poin- 
dexters  Lessee,  12  Wheat.  530  :  6  Cond.  Rep.  628. 

18.  No  Spanish  grant,  made  while  the  country 
was  wrongfully  occupied  by  Spain,  can  be  valid, 
unless  it  was  confirmed  by  the  compact  between 
the  United  States  and  the  state  of  Georgia,  of 
the  24th  of  April,  1802,  or  has  been  laid  before 
the  board  of  commissioners  constituted  by  the 
act  of  congress  of  the  3il  of  March,  1803,  ch. 
340,  and  of  March  27thj  1804,  ch.  414.     Ibid. 


PUBLIC  MINISTERS. 

1.  On  an  indictment  for  an  assault  upon  the 
charge  d'affaires  of  Russia,  and  for  infracting  the 
law  of  nations  by  offering  violence  to  the  person 
of  the  said  minister ;  it  was  decided,  that  where 
the  minister  had  a  large  party  at  his  house,  and 
a  transparent  painting  at  his  window,  at  which 
a  mob,  who  had  collected,  took  offence,  the  de- 
fendant fired  two  pistols  at  the  window,  intend- 
ing to  destroy  the  painting,  without  doing  injury 
to  the  person  of  the  minister,  or  any  one;  the 
law  of  nations  identifies  the  property  of  the  fo- 
reign minister  attached  to  his  person,  or  in  his 
use,  with  his  person.  To  insult  them,  is  an 
attack  on  the  minister  and  his  sovereign  ;  and  it 
appears  to  have  been  the  intention  of  the  act  of 
congress  to  punish  offences  of  this  kind.  United 
States  V.  Hand,  2  Wash.  C.  C.  R.  135. 

2.  To  constitute  an  offence  against  a  foreign 
minister,  the  defendant  must  have  known  that 
the  house  on  which  the  attack  was  made,  was 
the  domicil  of  the  minister,  or  otherwise;  it  is 
only  an  offence  against  the  municipal  laws  of  the 
slate.     Ibid. 

3.  The  law  is  the  same  in  the  case  of  a  de- 
fendant charged  with  an  assault  on  a  minister, 
as  when  charged  with  the  same  offence  against 


sequent  battery,  though  the  person  beaten  was 
a  minister.  United  States  v.  ii'Uliam  Liddd,  2 
Wash.  C.  C.  R.  205. 

4.  The  certificate  of  the  secretary  of  state, 
dated  subse(]uently  to  the  assault  ami  battery,  is 
the  best  evidence  to  prove  the  diplomatic  cha- 
racter of  a  per.^on  accredited  as  a  foreign  minister 
by  the  government  of  the  United  States.     Ibid. 

5.  Parol  evidence  was  admitted  to  prove  the 
period  when  a  person  was  considered,  by  the 
government  of  the  United  States,  as  a  foreign 
minister.     Ibid. 

6.  A  secretary  of  legation,  duly  commissioned 
by  his  own  government,  and  received  and  ac- 
knowledged as  such  by  the  executive  of  the 
United  States,  is  privileged,  by  the  law  of  nations, 
against  any  civil  or  criminal  prosecution,  issued 
under  the  authority  of  the  laws  of  Pennsylvania. 
Ex  parte  Cabrera,  1  Wash.  C.  C.  R.  232. 

7.  The  courts  of  the  United  States  and  the 
justices  thereof,  are  only  authorized  to  issue 
writs  of  habeas  corpus  to  prisoners  in  jail,  under 
or  by  colour  oi  the  authority  of  the  United  States ; 
or  committed  by  some  court  of  the  United  States ; 
or  required  to  testify  in  a  court  of  the  United 
States.  Therefore,  when  Joseph  Cabrera,  a  se- 
cretary of  the  legation  of  Spain,  who  was  a  pri- 
soner in  jail,  committed  for  trial  before  a  court 
of  Pennsylvania,  under  process  of  the  state  of 
Pennsylvania,  on  criminal  charges,  it  was  held, 
that  by  the  express  injunctions  of  the  law  of  the 
United  States,  a  writ  of  habeas  corpus  could  not 
issue  by  the  circuit  court  of  the  United  States. 
Ibid. 

8.  The  laws  of  the  United  States,  which 
punish  those  who  violate  the  privileges  of  a  fo- 
reign minister,  are  obligatory  on  the  state  courts, 
as  well  as  on  the  courts  of  the  United  States ; 
and  it  is  equally  the  duty  of  each,  to  quash  pro- 
ceedings against  any  one  having  such  privileges. 
Ibid. 

9.  The  circuit  court  of  the  United  States,  can- 
not quash  proceedings  against  a  foreign  minister 
depending  in  a  state  court ;  nor  can  the  court  in 
any  wayinterfere  with  the  jurisdiction  of  the 
state  courts.     Ibid. 

10.  An  indictment  under  the  37th  sec.  of  the 
act  of  April  30th,  1790,  ch.  36,  for  infracting  the 
laws  of  nations  by  offering  violence  to  the  person 
of  a  foreign  minister,  is  not  a  case  "affecting 
ambassadors,  other  public  ministers  and  con- 
suls." within  the  1st  clause  of  the  2d  sec.  of  the 
3d  article  of  the  constitution  of  the  United  States. 
The  circuit  courts  have  jurisdiction  of  such  an 
offence,  under  the  11th  sec.  of  the  judiciary  act 
of  September  24th,  1789,  ch.  20.  United  States 
V.  Ortega,  11  Wheat.  467;  6  Cond.  Rep.  394. 

11.  Upon  an  indictment  for  an  assault  com- 
mitted on  the  charge  d'affaires  of  a  foreign  go- 
vernment, proof  that  the  per.son  assaulted  is  re- 
ceived and  recognised  by  the  executive  ol  the 
United  States,  is  conclusive  as  to  his  public  cha- 
racter; and  that  he  is  entitled  to  all  the  immu- 
nities of  a  foreign  minister.  If  a  foreign  minis- 
ter commits  the  first  assault,  he  forfeits  his  im- 
munity so  far  as  to  excuse  the  defendant  for 
returning  it.     It  is  no  defence  upon  such  indict- 


a  citizen;  and  if  the  minister  gave  the  first  as-    ,  ...     

sault,  the  defendant  will  be  excused  for  the  sub-  !  ment,  that  defendant  was  ignorant  of  the  public 
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character  of  the  minister.     Ibid.  4  Wash.  C.  C. 
R.  531. 

12.  Any  person  who  executes  process  on  a 
foreign  minister,  is  to  be  deemed  an  officer,  un- 
der the  twenty-fifth  section  of  the  act  of  1790. 
To  support  an  indictment  under  this  law,  it  is 
not  necessary  that  the  defendant  should  know 
the  person  arrested  by  him  to  be  a  foreign 
minister.  The  United  States  v.  Benner,  Baldwin's 
C.  C.  R.  240. 

13.  A  foreign  minister  cannot  waive  his  privi- 
leges; his  submission  or  consent  to  an  arrest,  is 
no  justification.  An  assault  committed  by  him 
may  be  repelled,  but  does  not  justify  an  arrest 
by  process.     Ibid. 

14.  An  attache  to  a  foreign  legation,  is  a  pub- 
lic minister,  within  the  act  of  congress.     Ibid. 

15.  Although  a  consul  of  a  foreign  nation  may 
claim  in  the  admiralty  for  unknown  subjects  of 
his  nation,  yet  restitution  cannot  be  decreed 
without  specific  proof  of  the  individual  proprie- 
tary interest.  The  Antelope^  10  Wheat.  663  6 
Cond.  Rep.  30. 


PUBLIC  LANDS. 

1.  Under  the  act  of  congress  of  March  3d. 
1803,  entitled  "An  act  regulating  the  grants  of 
lands,  and  providing  for  the  sale  of  the  lands  of 
the  United  States  south  of  the  state  of  Tennes- 
see." such  lands  only  were  authorized  to  be 
sold  as  had  not  been  appropriated  by  the  pre- 
vious sections  of  the  law,  and  certificates  granted 
by  the  commissioners  in  pursuance  thereof.  A 
right,  therefore,  to  a  particular  tract  of  land,  de- 
rived from  a  donation  certificate  given  under 
that  law,  is  superior  to  the  title  of  any  one  who 
purchased  the  same  land  at  the  public  sales; 
unless  there  is  some  fatal  infirmity  in  the  certi- 
ficate, which  renders  it  void.  Ross  v.  Borland 
et  al.,  1  Peters,  666. 

2.  An  act  of  congress  requires  no  precise  form 
for  the  donation  certificate.  It  is  sufficient  if 
the  proofs  be  exhibited  to  the  court  of  commis- 
sioners, to  satisfy  them  of  the  facts  entitling  the 
party  to  the  certificate.  It  is  sufficient  if  the 
consideration,  to  wit,  the  occupancj^,  and  the 
quantity  granted,  appears.  Nothing  more  is 
necessary  to  certify  to  the  government  the  par- 
ty's rights,  or  to  enable  him,  after  it  is  surveyed 
by  the  proper  officer,  to  obtain  a  patent.     Ibid. 

3.  The  second  section  of  the  act  of  congress 
of  March  3d,  1803,  was  intended  to  confer  a 
bounty  on  a  numerous  class  of  individuals,  and 
in  construing  the  ambiguous  words  of  the  sec- 
tion, it  is  the  duty  of  the  court  to  adopt  that  con- 
struction which  will  best  effect  the  liberal  inten- 
tions of  the  legislature.     Ibid.  667. 

4.  The  time  when  the  territory  over  which 
this  law  operated  was  evacuated  by  the  Spanish 
troops,  was  very  important;  as  the  law  was  in- 
tended to  provide  for  those  who  were  actually 
at  that  time  inhabitants  of,  and  cultivated  the 
soil  within  it;  but  whether  it  was  in  1797,  or 
1798,  was  comparatively  unimportant.  The  de- 
cision  of  the   commissioners   upon  the  period 


when  the  evacuation  took  place,  is  sufficient: 
and  the  court  are  disposed  to  adopt  the  construc- 
tion of  the  act,  given  by  the  commissioners  west 
of  Pearl  river,  that  the  evacuation  took  place  on 
the  30th  March,  1798,  by  which  persons  coming 
within  the  objects  of  the  section,  were  entitled 
to  donation  certificates.     Ibid. 

5.  Congress  have  treated  as  erroneous  the 
construction  given  to  the  law  by  the  commis- 
sioners to  settle  claims  to  lands  east  of  Pearl 
river,  who  have  decided  that  only  those  who 
were  settled  on  the  lands  within  the  territory  in 
the  year  1797,  were  entitled  to  donation  certifi- 
cates, and  who  had  granted  to  others  pre- 
emption certificates.     Ibid.  668. 

6.  The  commissioners  appointed  under  the  act 
of  congress,  relative  to  claims  to  lands  of  the 
United  States  south  of  the  state  of  Tennessee, 
were  authorized  to  hear  evidence  as  to  the  time 
of  the  actual  evacuation  of  the  territory  by  the 
Spanish  troops,  and  to  decide  upon  the  fact. 
The  law  gave  them  power  to  hear  and  decide 
all  matters  respecting  such  claims,  and  to  de- 
termine thereon,  according  to  justice  and  equi- 
ty; and  declared  their  deliberations  shall  be 
final.  The  court  are  bound  to  presume  that 
every  fact  necessary  to  warrant  the  certificate, 
■in  the  terms  of  it,  was  proved  before  the  com- 
missioners; and  that,  consequently,  it  was  shown 
to  them,  that  the  final  evacuation  of  the  terri- 
tory by  the  Spanish  troops  took  place  on  the  30th 
of  March,  1798.     Ibid. 

7.  By  the  treaty  of  St.  lidefonso,  made  on  the 
1st  of  October.  1800,  Spain  ceded  Louisiana  to 
France ;  and  France,  by  the  treaty  of  Paris, 
signed  the  30th  of  April,  1803,  ceded  it  to  the 
United  States.  Under  this  treaty,  the  L^nited 
States  claimed  the  countries  between  the  Iber- 
ville and  the  Perdido.  Spain  contended  that 
her  cession  to  France  comprehended  only  that 
territory  which  at  the  time  of  the  cession  was 
denominated  Louisiana,  consisting  of  the  island 
of  New  Orleans,  and  the  country  which  had 
been  originally  ceded  to  her  by  France,  west 
of  the  Mississippi.  The  land  claimed  by  the 
plaintiffs  in  error,  under  a  grant  from  the  crown 
of  Spain,  made  after  the  treaty  of  St.  lidefonso, 
lies  within  the  disputed  territory;  and  this  case 
presents  the  question,  to  whom  did  the  country 
between  the  Iberville  and  Perdido  belong  after 
the  treaty  of  St.  lidefonso?  Had  France  and 
Spain  agreed  upon  the  boundaries  of  the  retro- 
ceded  territorj'  before  Louisiana  was  acquired 
by  the  United  States,  that  agreement  would  un- 
doubtedly have  ascertained  its  limits.  But  the 
declarations  of  France,  made  after  parting  with 
the  province,  cannot  be  admitted  as  conclusive. 
In  questions  of  this  character,  political  consider- 
ations have  too  much  influence  over  the  conduct 
of  nations,  to  permit  their  declarations  to  decide 
the  course  of  an  independent  government,  in  a 
matter  vitally  interesting  to  itself.  Foster  et  al, 
V.  Neilson,  2  Peters,  306. 

8.  If  a  Spanish  grantee  had  obtained  posses- 
sion of  the  land  in  dispute,  so  as  to  be  the  de- 
fendant, would  a  court  of  the  United  States 
maintain  his  title  under  a  Spanish  grant,  made 
subsequent  to  the  acquisition  of  Louisiara,  singly 
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oil  the  principle  that  the  Spanish  construction  of 
the  treaty  of  St.  IKlefonso  was  right,  and  the 
American  construction  wrong  ?  Snch  a  decision 
would  subvert  those  principles  which  govern  the 
relations  between  the  legislative  and  judicial 
departments,  and  mark  the  limits  of  each.  Ibid. 
30'.). 

9.  The  sound  construction  of  the  eighth  arti- 
cle of  the  treaty  between  the  United  Slates  and 
Spain,  of  the  2'2d  of  February,  1.S29,  will  not 
enable  the  court  to  apply  its  provisions  to  the 
case  of  the  plaintilf.     Ibi'd.  314. 

10.  The  article  does  not  declare  that  all  the 
crants  made  by  his  Catholic  JMajesty  before  the 
24th  of  January,  1818,  shall  be  valid  to  the  same 
extent  as  if  the  ceded  territories  had  remained 
untler  his  dominion.  It  does  not  say  that  those 
grants  are  hereby  con(h-med.  Had  such  been  its 
language,  it  would  have  acted  directly  on  the 
subject,  and  it  would  have  repealed  those  acts 
of  congress  which  were  repugnant  to  itj  but  its 
language  is,  that  those  grants  shall  be  ratified 
and  conlirmed  to  the  persons  in  posse.ssion,  &c. 
By  whom  shall  they  be  ratified  and  confirmed"? 
This  seems  to  be  the  language  of  contract ,:  and 
if  it  is,  the  ratification  and  confirmation  which 
are  promised,  must  be  the  act  of  the  legislature. 
Until  such  act  shall  be  passed,  the  court  is  not 
at  liberty  to  disregard  the  existing  laws  on  the 
subject.     Ibid. 

11.  A  title  to  lands,  under  grants  made  by  In- 
dian tribes  or  nations,  northwest  of  the  river 
Ohio,  to  private  individuals,  in  the  year  1773,  and 
1775,  cannot  be  sustained  in  the  courts  of  the 
United  States.  Lessee  of  Johnson  ct  al.  v.  Mcin- 
tosh. 8  Wheat.  543:  5  Cond.  Rep.  515. 

12.  The  title  to  lands  depends  entirely  upon 
the  law  of  the  nation  in  which  they  lie.     Ibid. 

13.  Discovery  constitutes  the  original  founda- 
tion of  title  to  lands  on  the  American  continent, 
as  between  the  different  European  nations ;  the 
title  thus  derived  was  the  exclusive  right  of  ac- 
quiring the  soil  from  the  natives,  and  establish- 
ing settlements  upon  it ;  the  title  was  to  be  con- 
summated by  possession.     Ibid. 

14.  The  rights  of  the  original  inhabitants 
were,  to  a  considerable  extent,  impaired,  but  in 
no  instance  entirely  disregarded.  The  Euro- 
peans respected  the  right  of  the  natives  as  oc- 
cupants, but  asserted  the  ultimate  dominion  to 
be  in  themselves:  and  claimed  and  exercised, 
as  a  consequence  of  this  idtimate  dominion,  a 
power  to  grant  the  soil  while  yet  in  the  posses- 
sion of  the  natives.     Ibid. 

15.  By  the  treaty  between  Great  Britain  and 
the  United  States,  which  concluded  our  revolu- 
tion, the  powers  of  government  and  the  right  to 
soil  which  had  previously  been  in  Great  Britain, 
passed  definitively  to  these  states.     Ibid. 

16.  The  United  States,  or  the  several  states, 
have  a  clear  title  to  all  the  lands  within  the 
boundary  lines  described  in  the  treaty,  subject 
only  to  the  Indian  right  of  occupancy;  and  the 
exclusive  power  to  extinguish  that  right  was 
vested  in  that  government  which  might  consti- 
tutionally exercise  it.     Ibid. 

JT.  It  is  a  principle  of  universal  law,  that  if 
an  uninhabited  country  be  discovered  by  a  num- 


ber of  individual.*,  who  acknowleilge  no  connec- 
tion with,  anil  owe  no  allegiance  to  any  govern- 
ment whatever,  the  country  becomes  the  property 
of  the  discovereis  in  common,  so  far  as  they  can 
use  it.     Ibid. 

18.  If  the  discovery  be  made,  and  possession 
taken  under  the  authority  of  an  existing  govern- 
ment, which  is  acknowledged  by  the  emigrants, 
the  discovery  is  madt?  for  the  whole  nation  ;  the 
country  becomes  a  j)art  of  the  nation;  and  the 
vacant  soil  is  to  be  ilispo.seil  of  by  that  organ  of 
the  government  which  has  the  constitutional 
power  to  disjH)se  of  the  national  domains.     Ibtd. 

19.  According  to  the  theory  of  the  British 
constitution,  all  vacant  lands  are  vested  in  the 
crown  as  representing  the  nation;  and  the  ex- 
clusive power  to  grant  them  is  admitted  to  re- 
side in  the  crown  as  a  branch  of  the  royal  pre- 
rogative.    Ibid. 

20.  Congress,  in  order  to  guard  against  impo- 
sition, declared  by  the  law  of  1804,  that  all 
grants  of  land  made  by  the  Spanish  authorities 
in  the  territory  west  of  the  Perdido,  after  the 
treaty  of  St.  Ildefonso,  should  be  null  and  void, 
excepting  those  to  actual  settlers,  acquired  be- 
fore December  20,  1803.  Garcia  y.  Lee,  12  Pe- 
ters, 511. 

21.  The  controversy  relative  to  the  country 
lying  between  the  Mississippi  and  the  Perdido 
rivers,  and  the  validity  of  the  grants  made  by 
Spain  in  the  disputed  territory  after  the  cession 
of  Louisiana  to  the  United  States,  were  carefu  ly 
examined  in  the  case  of  Foster  &  Elam  t;.  Neil- 
son.  The  supreme  court,  in  that  case,  decided 
that  the  question  of  boundary  between  the 
United  States  and  Spain,  was  a  question  for  the 
political  departments  of  the  government:  that 
the  legislative  and  executive  branches  having 
decided  the  question,  the  courts  of  the  United 
States  are  bound  to  regard  the  boundary  deter- 
mined by  them  as  the  true  one ;  that  grants 
made  by  the  Spanish  authorities  of  lands,  which, 
according  to  this  boundary  line,  belonged  to  the 
United  States,  gave  no  title  to  the  grantees,  in 
opposition  to  those  claiming  under  the  United 
States;  unless  the  Spanish  grants  were  protected 
by  the  subsequent  arrangements  made  between 
the  two  governments  ;  and  that  no  such  arrange- 
ments were  to  be  found  in  the  treaty  of  1819,  by 
which  Spain  ceded  the  Floridas  to  the  United 
States,  according  to  the  fair  import  of  its  words, 
and  its  true  construction.     Ibid. 

22.  In  the  case  of  Fo<;ter  &  Elam  v.  Neilson, 
the  supreme  court  said  that  the  Florida  treaty 
of  1819  declares,  that  all  grants  made  before  the 
24lh  of  January,  1818,  by  the  Spanish  authori- 
ties, '-'shall  be  ratified  and  confirmed  to  the  per- 
sons in  possession  of  the  lands,  to  the  same  ex- 
tent that  the  same  grants  would  be  valid,  if  the 
territories  had  remained  under  the  dominion  of 
his  Catholic  Majesty  :"  and  in  deciding  the  case 
of  Foster  &  Elam,  the  court  held,  that  even  if 
this  stipulation  applied  to  lands  in  the  territory  in 
question,  yet  the  words  used  did  not  import  a 
present  confirmation  by  virtue  of  the  treaty  it- 
self, but  that  they  were  words  of  contract :  '•  that 
the  ratification  and  confirmation  which  were  pro- 
mised must  be  the  act  of  the  legislature :  and 
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until  such  shall  be  passed,  the  court  is  not  at 
liberty  to  disregard  the  existing  laws  on  the  sub- 
ject." Afterwards,  in  the  case  of  the  United 
States  V.  Percheman,  7  Peters,  86,  in  reviewing 
the  words  of  the  eighth  article  of  the  treaty,  the 
court,  for  the  reasons  there  assigned,  came  to  a 
different  conclusion;  and  held,  that  the  words 
were  words  of  present  confirmation,  by  the 
treaty,  where  the  land  had  been  rightfully 
granted  before  the  cession  ;  and  that  it  did  not 
need  the  aid  of  an  act  of  congress  to  ratify  and 
confirm  the  grant.  This  language  was,  however, 
applied  by  the  court,  and  was  intended  to  apply 
to  grants  made  in  a  territory  which  belonged  to 
Spain  at  the  time  of  the  grant.  The  case  then 
before  the  court  was  one  of  that  description.  It 
was  in  relation  to  a  grant  of  land  in  Florida, 
which  unquestionably  belonged  to  Spain  at  the 
time  the  grant  was  made  ;  and  where  the  Spanish 
authorities  had  an  undoubted  right  to  grant,  until 
the  treaty  of  cession  in  1819.  It  is  of  such 
grants  that  the  court  speak,  when  they  declare 
them  to  be  confirmed  and  protected  by  the  true 
construction  of  the  treaty;  and  that  they  do  not 
need  the  aid  of  an  act  of  congress  to  ratify  and 
confirm  the  title  of  the  purchaser.  The  court 
do  not  apply  this  principle  to  grants  made  within 
the  territory  of  Louisiana.  The  case  of  Foster 
&  Elam  V.  Neilson,  must,  in  all  other  respects, 
be  considered  as  affirmed  by  the  case  of  Perche- 
man ;  as  it  underwent  a  careful  examination  in 
that  ca.se,  and  as  none  of  its  principles  were 
questioned  except  that  referred  to.     Ihid. 

23.  Ejectment  for  a  tract  of  land  in  Cook  county, 
Illinois,  being  a  fractional  secLion,  embracing  the 
military  post  called  Fort  Dearborn,  at  the  time 
of  the  institution  of  the  suit,  in  the  possession 
of  the  defendant  as  the  commanding  officer  of 
the  United  States.  The  post  was  established  in 
1804,  and  was  occupied  by  the  troops  of  the 
United  Slates  until  August  16th,  1812,  when  the 
troops  were  massacred,  and  the  fort  taken  by  the 
enemy.  It  was  reoccupied  by  the  United  Slates 
in  1816,  and  continued  to  be  so  held  until  May, 
1823,  during  which  time  some  factory  houses, 
for  the  use  of  the  Indian  department,  were 
erected  on  it.  It  was  evacuated  by  order  of  the 
war  department  in  1823,  and  was,  by  order  of 
the  department,  again  occupied  by  troops  in 
1828,  as  one  oi  the  military  posts  of  the  United 
States;  was  again  evacuated  in  1831,  the  govern- 
ment having  authorized  a  person  to  take  and 
keep  possession  of  it.  It  was  again  occupied  by- 
troops  of  the  United  States  in  1832,  and  con- 
tinued so  to  be  at  the  commencement  of  this 
suit,  being  generally  known  at  Chicago  to  be  oc- 
cupied as  a  military  post  of  the  United  States. 
The  buildings  about  the  garrison  were  not  sold 
in  1831.  when  it  was  evacuated;  although  a 
great  part  of  the  movable  property,  in  and  about 
it,  was  sold.  In  1817,  Beaubean  bought  of  an 
army  contractor,  for  one  thousand  dollars,  a 
house  built  on  the  land.  There  was  attached  to 
the  house  an  enclosure,  occupied  as  a  garden  or 
field,  of  which  Beaubean  continued  in  possession 
until  1836.  In  1823,  the  factory  houses  on  the 
land  were  sokl  by  order  of  the  secretary  of  war, 
and  were  boueht  by  Beaubean  for  five  hundred 
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dollars.  Of  these  he  took  possession,  and  con- 
tinued to  occupy  them,  and  to  cultivate  the  land, 
without  interruption  by  the  United  States,  until 
the  commencement  of  this  suit.  The  United 
States,  in  May,  1834,  built  a  light-house  on  the 
land,  and  have  kept  twenty  acres  enclosed  and 
cultivated.  The  land  was  surveyetl  by  the  go- 
vernment of  the  United  States  in  1821;  and  in 
1824.  at  the  instance  of  the  Indian  agent  at  Chi- 
cago, the  secretary  of  war  requested  the  com- 
missioner of  the  general  land-office  to  reserve 
this  land  for  the  accommodation  and  protection 
of  the  property  of  the  Indian  agency;  who,  in 
1821,  informed  the  secretary  of  war  that  he  had 
directed  this  section  of  land  to  be  reserved  from 
sale,  for  military  purposes.  In  May,  1831,  Beau- 
bean claimed  this  land,  at  the  land-office  in  Pa- 
lestine, for  pre-emption.  This  claim  was  reject- 
ed ;  and.  by  the  commissioner  of  the  land-office, 
he  was,  in  February,  1832,  informed  that  the 
land  was  reserved  for  military  purposes.  This 
information  was  also  given  to  others  who  applied 
on  his  behalf.  In  1834,  he  applied  for  this  land 
to  the  office  in  Danville,  and  his  application  was 
rejected.  In  1835,  Beaubean  applied  for  the 
land  to  the  land-office  at  Chicago,  when  his 
claim  to  pre-emption  was  allowed,  and  he  paid 
the  purcha.se-money,  and  procured  the  register's 
certificate.  Beaubean  sold  and  conveyed  his 
interest  to  the  plaintiff  in  the  ejectment.  Held., 
that  Beaubean  acquired  no  title  to  the  land  by 
his  entry  ;  and  that  the  right  of  the  United  States 
to  the  land  was  not  divested  or  affected  by  the 
entry  at  the  land-office  at  Chicago,  or  by  any  of 
the  previous  acts  of  Beaubean.  Wilcox  v.  Jack- 
son, 13  Peters,  498. 

24.  The  decision  of  the  register  and  receiver 
of  a  land-office,  in  the  absence  of  fraud,  would 
be  conclusive  as  to  the  facts  that  the  applicant 
for  the  land  was  then  in  possession,  and  of  his 
cultivating  the  land  during  the  preceding  year: 
because  these  questions  are  directly  submitted  to 
those  officers.  Yet,  if  they  undertake  to  grant 
pre-emptions  to  land  on  which  the  law  declares 
they  shall  not  be  granted,  then  they  are  acting 
upon  a  subject-matter  clearly  not  within  their 
jurisdiction  ;  as  much  so  as  if  a  court,  whose 
jurisdiction  was  declared  not  to  extend  beyond 
a  given  sum,  should  attempt  cognizance  of  a 
case  beyond  that  sum.     Ibid. 

25.  Appropriation  of  land  by  the  government 
is  nothing  more  or  less  than  setting  it  apart  for 
some  peculiar  use.  In  the  case  before  the  court, 
there  has  been  an  appropriation  of  the  land,  not 
only  in  fact,  but  in  law ;  for  a  military  post,  for 
Indian  agency,  and  for  the  erection  of  a  light- 
house.    Ibid. 

26.  By  the  act  of  congress  of  1830,  all  lands 
are  exempted  from  pre-emption  which  are  re- 
served from  sale  by  order  of  the  president  of  the 
United  States.  The  president  speaks  and  acts 
through  the  heads  of  the  several  departments,  in 
relation  to  subjects  which  appertain  to  their  re- 
spective duties.  Both  military  posts  and  Indian 
affairs,  including  agencies,  belong  to  the  war  de- 
partment. A  reservation  of  lands,  made  at  the 
request  of  the  secretary  of  war,  for  purposes  in 
his  department,  must  be  considered  as  made  by 
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the  prcsiclont  of  the  Uiiilpcl  States,  within  the 
terms  of  the  act  of  congress.     Jbid. 

27.  Whensoever  a  tract  of  land  shall  have 
once  been  Ici^ally  approjiriattni  to  ajy  purpose, 
from  that  moment  the  laml  thus  appropriated 
becomes  severed  from  the  mass  of  public  lands; 
and  no  subsequent  law,  or  proclamation,  or  sjile, 
would  be  construed  to  embrace  it,  or  to  operate 
ujion  it,  although  no  other  reservation  were  made 
ot  it.     Ibid. 

28.  The  right  of  pre-emption  was  a  bounty- 
extended  to  settlers  and  occupants  of  the  public 
domain.  Tiiis  bounty,  it  cannot  be  supiiosed, 
was  ilesigned  to  be  e.vtended  to  the  sacrilice  of 
public  establishment.s,  or  of  great  public  inte- 
rests.    Ibid. 

29.  Nothing  passes  a  perfect  title  to  public 
lands,  with  the  e.\ception  of  a  few  cases,  but  a 
patent.  The  exceptions  are,  where  congress 
grants  lands,  in  words  of  present  grant.  The 
general  rule  applies  as  well  to  pre-emptions,  as 
to  other  purchases  of  public  lands.     Ibid. 

30.  The  act  of  the  legislature  of  Illinois,  giv- 
ing a  right  to  the  holder  of  a  register's  certificate 
of  the  entry  of  public  lands  to  recover  posses- 
sion of  such  lands  in  an  action  of  ejectment, 
does  not  apply  to  cases  where  a  paramount  title 
to  the  lands  is  in  the  hands  of  the  defendant,  or 
of  those  he  represents.  The  exception  in  the 
law  of  Illinois  applies  to  cases  in  which  the 
United  States  have  not  parted  with  the  title  to 
the  land  by  granting  a  patent  for  it.     Ibid. 

31.  A  state  has  a  perfect  right  to  legislate  as 
she  may  please  in  regard  to  the  remedies  to  be 
prosecuted  in  her  courts;  and  to  regulate  the 
disposition  of  the  properly  of  her  citizens,  by 
descent,  devise,  or  alienation.  But  congress 
are  invested,  by  the  constitution,  with  the  power 
of  disposing  of  the  public  laud,  and  making 
needful  rules  and  regulations  respecting  it.  Ibid. 

32.  Where  a  patent  has  not  been  issued  for  a 
part  of  the  public  lands,  a  state  has  no  power  to 
declare  any  title,  less  than  a  patent,  valid  against 
a  claim  of  the  United  States  to  the  land,  or  against 
a  title  held  under  a  patent  granted  by  the  United 
States.     Ibid. 

33.  Whenever  the  question  in  any  court,  state 
or  federal,  is  whether  the  title  to  property  which 
had  belonged  to  the  United  States  has  passed  ; 
that  question  must  be  resolved  by  the  laws  of 
the  United  States.  But  whenever  the  property 
has  passed,  according  to  those  laws,  then  the 
property,  like  all  other  in  the  state,  is  subject  to 
slate  legislation,  so  far  as  that  legislation  is  con- 
eislent  with  the  admission  that  the  title  passed 
and  vested  according  to  the  laws  of  the  United 
States.     Ibid. 

34.  The  plaintiff  in  error  had  exhibited,  in  an 
action  instituted  against  him  in  the  circuit  court 
of  Missouri,  evidence  conducing  to  prove  that  a 
patent  from  the  United  Slates,  under  which  the 
plaintiff  in  the  ejectment  claimed  the  land,  had 
been  i.mproperly  granted  by  the  government  of 
the  United  States,  and  that  the  title  to  the  land 
was  in  him.  Held,  that  in  an  action  at  law,  the 
patent  from  the  United  States,  for  part  of  the 
public  lands,  is  conclusive.  If  those  who  claim 
to  hold   the  land  against  the  patent,  can  show 


that  it  issued  by  mistake,  th(Mi  the  equity  side 
of  the  circuit  court  is  the  proper  forum,  anJ  a  bill 
'.he  proper  remedy,  to  investigate  the  ecjuities  of 
the  parties.  Jia'j,ii:cll  v.  lirodcrick,  13  Peters, 
436. 

35.  Congress  has  the  sole  powi^r  to  tledare 
the  dignity  and  effect  of  titles  emanating  from 
the  United  Slates;  and  the  whole  legislation  of 
the  government  in  reference  to  the  public  lands, 
declares  the  patent  to  be  the  superior  and  con- 
clusive eviilence  of  legal  title.  Until  it  issues, 
the  fee  is  in  the  government ;  which  by  the  pa- 
tent passes  to  the  grantee,  and  he  is  entitled  to 
recover  the  possession  in  ejectment.     Ibid. 

36.  When  the  title  to  the  public  land  has 
passed  out  of  the  United  States,  by  conllicting 
l)atents,  there  can  be  no  objection  to  the  practice 
adopted  by  the  courts  of  a  state,  to  give  effect  to 
the  better  right  in  any  form  of  remedy  the  legis- 
lature or  courts  of  the  state  may  prescribe. 
Ibid. 

37.  No  doubt  is  entertained  of  the  power  of 
the  states  to  pass  laws  authorizing  purchasers  of 
lands  from  the  United  States  to  prosecute  actions 
of  ejectment,  upon  certificates  of  purchase, 
against  trespassers  on  the  lands  purchased  ;  but 
it  is  denied  that  the  states  have  any  power  to 
declare  certificates  of  purchase  of  equal  dignity 
with  a  patent.  Congress  alone  can  give  them 
such  effect.     Ibid. 

38.  The  United  States  instituted  an  action  on 
a  bond  given  by  the  defendants,  conditioned 
that  certain  of  the  obligors  who  had  taken  from 
the  agent  of  the  United  States,  under  the  autho- 
rity of  the  president  of  the  United  States,  a  li- 
cense for  smeltins;  lead  ore,  bearing  date  Sep- 
tember 1st,  1834.  should  fully  execute  and  com- 
ply witii  the  terms  and  conditions  of  a  lease  for 
purchasing  and  smelling  lead  ore,  at  the  United 
Stales'  lead  mines,  on  the  upper  Mississippi  river, 
in  the  stale  of  Illinois,  for  the  period  of  one  year. 
The  defendants  demurred  to  the  declaration, 
and  the  question  was  pre.sented  to  the  circuit 
court  of  Illinois,  whether  the  president  of  the 
United  States  had  power  under  the  act  of  con- 
gress of  3d  March,  1807,  to  make  a  contract  for 
purchasing  and  smelting  lead  ore,  at  the  lead 
mines  of  the  United  States  on  the  upper  Missis- 
sippi. This  question  was  certified  from  the  cir- 
cuit to  the  supreme  court  of  the  United  States. 
Held,  that  the  president  of  the  United  Slates 
had  power,  under  the  act  of  congress  of  3d 
March,  1807,  to  make  the  contract,  on  which 
this  suit  was  instituted.  The  United  Stales  v. 
Gratiot  et  al,  14  Peters,  529. 

39.  The  powerover  the  public  lands  is  vested 
in  congress  by  the  constitution,  without  limita- 
tion, and  has  been  considered  the  foundation  on 
which  the  territorial  goverrimenis  rest.     Ibid. 

40.  The  words  "dispose  of"  the  public  lands, 
used  in  the  constitution  of  the  United  States, 
cannot,  under  the  decisions  of  the  supreme  court, 
receive  any  other  construction  than  ihal  congress 
has  the  power,  in  its  discretion,  to  authorize  the 
leasing  of  the  lead  mines  on  the  public  lands,  in 
the  territories  of  the  United  Stales.  There  can 
be  no  apprehensions  of  any  encroachments  upon 
slate  rights  by  the  creation  of  a  numerous  ten- 
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antry  -within  the  borders  of  the  state,  from  the 
adoption  of  such  measures.     Ibid. 

41.  The  authority  ^iven  by  the  president  of 
the  United  States  to  lease  the  lead  mine.s,  is 
limited  to  a  term  not  e.\ceeding  five  years.  This 
limitation,  however,  is  not  to  be  construed  as  a 
prohibition  to  renew  the  leases  from  time  to 
lime,  if  he  thinks  proper  so  to  do.  The  autho- 
rity is  limited  to  a  short  period,  so  as  not  to  in- 
terfere with  the  power  of  congress  to  make  other 
dispositions  of  the  mines,  should  they  think  the 
same  necessary.     Ibid. 

42.  The  legal  understanding  of  a  lease  for 
years,  is  a  contract  for  the  possession  and  profits 
of  land  for  a  determined  period,  with  the  recom- 
pense of  rent.  It  is  not  necessary  that  the  rent 
should  be  in  money.  If  reserved  in  kind,  it  is 
rent  in  contemplation  of  law.     Ibid. 

43.  The  law  of  1807,  authorizing  the  leasing 
of  the  lead  mines,  was  passed  before  Illinois 
was  organized  as  a  state.  She  cannot  now  com- 
plain of  any  disposition  or  regulation  of  the  lead 
mines,  previously  made  by  congress.  She  surely 
cannot  claim  a  right  to  the  public  lands,  within 
her  limits.     Ibid, 

44.  The  country  of  the  Cherokee  Indians  did 
not  extend  on  the  west  of  the  Tennessee  river. 
PorlerficWs  Ex'rs  v.  Clark.,  2  Howard,  107. 

45.  A  title  to  lands  in  Kentucky,  Virginia,  or 
Tennessee,  may  be  tried  under  a  caveat,  and 
judgment  obtained  at  the  trial  will  be  effectual 
against  all  the  parties,  and  those  who  may  claim 
under  them.     Ibid. 

46.  On  a  title  to  land  by  estoppel,  an  eject- 
ment may  be  maintained.  Stoddard  et  al.  v. 
Chambers,  2  Howard,  317. 

47.  The  holder  of  a  New  Madrid  certificate 
had  a  right  to  locate  it  only  on  the  public  lands 
which  had  been  authorized  to  be  sold.     Ibid. 

48.  No  title  to  land  will  be  held  valid  which 
has  been  acquired  against  law.     Ibid. 

49.  The  issuing  a  patent  is  a  ministerial  act, 
which  must  be  perform.ed  according  to  law.  A 
patent  is  utterly  void  and  inoperative  which  has 
been  issued  on  land  which  had  been  previously 
patented  to  another  individual.     Ibid. 

50.  The  confirmation  of  a  title  to  land  by  con- 
gress is  the  highest  evidence  of  title,  and  is 
higher  than  a  patent.  Grignon''s  Lessee  v.Astor, 
2  Howard,  319. 

51.  Inchoate  claims  to  lands  were  not  changed 
by  the  treaty  of  Louisiana.  The  government 
of  the  United  States  had  imposed  upon  it  by  the 
treaty  the  obliiration  to  perfect  them.  Chouteau 
V.  Eckhart,  2  Howard,  375. 

52.  When  the  government  of  the  United  States 
confirms  a  title,  between  conflicting  claims,  it 
must  necessarily  be  considered  in  a  court  of  law 
the  paramount  and  better  title.     Ibid.  376. 

53.  The  supreme  court  has  no  authority  to 
alter  a  mandate  formerly  issued  in  a  case,  so  as 
to  authorize  the  including  in  a  survey,  to  be 
made  under  the  mandate,  lands  which  had  not 
been  offered  for  sale  under  the  President's  pro- 
clamation, as  well  as  those  which  had  been  so 
offered.     Ex  parte  Sibbald,  2  Howard,  455. 

54.  The  land  lying  west  of  the  Perdido  had 
been  ceded  to  the  United  States  by  the  treaty 


of  Louisiana.  Until  the  United  States  look  pos- 
session of  those, lands,  Spain  had  a  right  to  per- 
mit settlements  and  improvement.'j,  and  to  au- 
thorize mechanical  establishments.  Such  .set- 
tlements were  not  disregarded  by  acts  of  Con- 
gress.    Pollard^s  Lessee  v.  Files,  2  Howard.  591. 

55.  Under  the  act  of  April  9.  1815,  Statutes 
of  the  United  Stales  at  Large,  vol.  3,  417,  a  cer- 
tificate for  land  authorized  to  be  granted  to  the 
inhabitants  of  New  Madrid  might  be  located 
upon  public  lands,  before  the  lands  were  ofi'"ered 
for  public  sale,  under  the  authority  of  the  Presi- 
dent of  the  United  States,  or  surveys  of  them 
made.     Barry  v.  Gamble,  3  Howard,  32. 

56.  By  the  act  of  April  26,  1822,  Statutes  at 
Large,  vol .  3, 668,  locations  of  this  kind  under  New 
Madrid  certificates  are  recognized,  although  the 
lines  of  the  surveys  by  the  United  States  have 
been  disregarded.     Ibid. 

57.  Associations  for  the  purchase  of  public 
lands,  at  public  sales,  are  legal.  Oliver  v.  Piatt, 
3  Howard,  332. 

58.  Lands  of  the  United  States,  held  under  a 
final  certificate,  are  taxable  by  the  slate  in  which 
they  are  situated,  although  no  patent  has  issued 
for  them.  Such  ta.xation  does  not  violate  the 
ordinance  of  1787.  Carroll  v.  Safford,  3  Howard, 
461. 

59.  Lands  which  have  been  sold  by  the  Uni- 
ted States,  can  in  no  sense  be  called  the  property 
of  the  United  States.  They  are  no  more  the 
property  of  the  United  States  than  lands  patented 
— although  the  lands  may  not  have  been  paid 
for,  they  are  subject  to  taxation  by  the  laws  of 
Michigan.     Ibid. 

60.  The  state  of  Michigan  does  not  warrant 
the  title  acquired  by  the  purchaser  of  lands  for 
taxes.  The  sale  of  lands  for  taxes  is  made  on 
the  presumption  that  the  purchase  from  the  go- 
vernment has  been  bona  fide;  and  if  not  so 
made,  the  purchase  at  the  tax  sale  argues  no 
title,  and  consequently  such  a  purchase  cannot 
interfere  with  the  future  disposition  of  the  same 
land  by  the  government.     Jbtd. 

61.  Land  sold  for  taxes,  before  patents  for 
them  were  granted,  may  be  estimated  in  their 
valuation  for  taxation,  by  the  laws  of  Michigan, 
at  their  full  value.  Such  a  valuation  does  not 
invalidate  the  sale.     Ibid. 

62.  After  affirmance  of  a  decree  of  the  court 
of  Florida  in  favour  of  the  title  of  a  claimant  for 
land  contained  in  a  particular  survey,  the  court 
of  Florida  cannot  open  the  decree  for  a  rehearing 
with  a  view  to  adopt  another  survey.  Chaires 
v.  The  United  States,  3  Howard,  611. 

63.  The  provisions  of  the  act  of  Congress  of 
April  24,  1820,  Statutes  of  the  United  States  at 
Large,  vol.  3,  566,  require  that  if  fractions  of 
land  will  admit,  quarter  sections  shall  be  laid 
off.  Divisions  by  arbitrary  lines,  so  as  to  pre- 
vent surveys  by  quarter  sections,  cannot  be 
made.  Broivii's  Lessee  v.  Clements,  3  Howard, 
650. 

64.  Under  the  25th  section  of  the  judiciary 
act  of  1789,  the  supreme  court  has  authority  to 
revise  the  decisions  of  the  state  court  of  Louisi- 
ana, upon  titles  claimed  under  cessions  of  land 
issued  anterior  to  the  surrender  of  the  territory, 
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which  by  the  treaty  are  recognized  as  lawful  ]  and  the  duties  of  his  office,  &c.  It  matters  not 
grants.  M-Donngk  v.  MilUuulon,  3  Howard,  704.  |  at  what  time  the  moneys  had  been  received  by 
65.  By  the  provisions  of  the  act  of  April  29,  |  the  ollicer,   if   received  alter  his   appointment. 


1S16,  Statutes  of  tlie  United  States  at  Large, 
vol.  3,  328,  the  contirmalions  of  titles  to  land  in 
Louisiana,  by  the  commissioners  acting  under 
the  law,  authorized  the  conlirmalion  of  grants  to 
extend  only  to  the  quantity  of  land  contained  in 
a  league  square.  The  United  States  v.  King  et  al., 
3  Howard,  773. 

66.  The  right  to  a  fee  and  a  patent  in  lands  of 
the  United  States,  gives  '-an  equitable  right;" 
which  may  be  levied  on  by  an  execution  under 
the  law  of  the  territory  of  Iowa.  Levi  v.  Thomp- 
son et  al.,  4  Howard,  19. 

67.  By  the  constitution,  congress  has  •'  power 
to  dispose  of  and  make  all  needful  rules  and 
regulations  respecting  the  territory  and  other 
public  property  of  the  United  States."  For  the 
disposal  of  the  public  lands  in  the  new  states 
congress  may  provide  by  law,  and  having  the 
constitutional  power  to  pass  such  law,  it  is  su- 
preme. So  congress  may  prohibit  and  punish 
trespassers  on  the  public  lands.  Having  the 
power  of  disposal  and  protection,  congress  alone 
can  deal  with  the  title;  and  no  state  law,  whe- 
ther of  limitations  or  otherwise,  can  defeat  such 
title.  Jourdan  et  al.  v.  Barrett  et  al..  4  Howard, 
185. 


PUBLIC  MONEY. 

The  money  appropriated  to  the  payment  of 
the  Cherokee  Indians,  upon  their  removal,  and 
the  cession  of  their  land,  was  properly  public 
money  ;  and  the  disbursements  thereof  were  on 
account  of  the  United  States,  and  for  their  bene- 
fit, in  fulfilment  of  the  obligations  of  the  treaty. 
31inis  V.  The  United  States,  15  Peters,  423. 


They  were  held  in  trust  for  the  United  States, 
anil  so  continued  to  be  held  at  anil  after  the  date 
of  the  bond;  and  the  sureties  are  liable  to  the 
United  Stales.  United  States  v.  Boyd,  15  Peters, 
ISO. 


PUBLIC  VESSELS. 

1.  A  public  vessel  of  war,  belonging  to  a  fo- 
reign sovereign  at  peace  with  the  United  States, 
coming  into  the  ports  of  the  United  Slates,  and 
demeaning  herself  in  a  friendly  manner,  is  ex- 
empt from  the  jurisdiction  of  the  courts  of  the 
United  States.  The  Exchange  v.  M^Faddon,  7 
Cranch,  116;  2  Cond.  Rep.  439. 

2.  If  there  be  no  prohibition,  the  ports  of  a 
friendly  nation  are  open  to  the  public  ships  of 
all  other  nations  with  whom  it  is  at  peace;  and 
they  enter  such  ports,  and  remain  in  them,  under 
the  protection  of  the  government  of  the  country. 
Ibid. 

3.  Whether  the  public  ships  of  war  of  one 
nation  enter  the  ports  of  a  nation  in  amity  with 
the  government  to  which  they  belong,  under  the 
license  implied  by  the  absence  of  any  prohibi- 
tion, or  under  an  express  stipulation  by  treaty, 
they  are  equally  e.xempt  from  the  local  jurisdic- 
tion.    Ibid. 

4.  The  sovereign  of  the  place  is  capable  of 
destroying  the  implication  under  which  national 
ships,  entering  the  port  of  a  friendly  power,  open 
for  their  reception,  are  considered  as  exempted 
by  the  consent  of  that  power  from  its  jurisdic- 
tion.    Ibid. 

5.  The  local  authority  may  claim  and  exer- 
cise jurisdiction  over  the  public  ships  of  war  of 
another  nation,  entering  his  ports  under  an  im- 
plied permission,  either  by  employing  force,  or 
by  subjecting  such  vessels  to  the  ordinary  tribu- 
nals. But  until  such  power  be  expressly  exerted, 
those  general  provisions,  which  are  descriptive 
of  the  ordinary  jurisdiction  of  the  judicial  tribu- 
nals, and  give  an  individual,  whose  property  has 
been  wrested  from  him,  a  right  to  claim  that 
property  in  the  country  in  which  it  is  found, 
ought  not  to  be  so  construed  as  to  give  them 
jurisdiction  in  a  case  in  which  the  sovereign 
power  has  impliedly  consented  to  waive  its  ju- 
risdiction.    Ibid. 

6.  The  general  rule  as  to  prize  jurisdiction  is, 
that  the  trial  of  captures  made  on  the  high  seas, 
jure  belli,  by  a  duly  commissioned  vessel  of  war, 
whether  from  an  enemy  or  from  a  neutral,  be- 
longs exclusively  to  the  courts  of  that  nation  to 
which  the  captor  belongs.  2'he  Aleria,  9  Cranch, 
264  ;  3  Cond.  Rep.  425. 

7.  The  right  of  a  belligerent  cruiser  of  seizing 
on  the  high  seas,  and  bringing  into  port  for  fur- 
ther examination,  does  not  authorize  or  excuse 
any  spoliation  or  damage  done  to  the  property; 

and  are 


PUBLIC  OFFICERS. 

The  United  States  proceeded  on  the  official 
bond  of  Boyd,  a  receiver  of  public  moneys  for 
the  district  of  lands  subject  to  sale  at  Columbus, 
Mississippi.  Boyd  had  been  appointed  receiver 
for  four  years  from  the  27th  December,  1836 ; 
and  the  bond  was  for  the  faithful  performance 
of  the  duties  of  his  office,  and  was  executed  on 
the  15th  of  June.  1837.  The  breaches  assigned 
by  the  United  States  were,  1.  That  after  the 
27th  day  of  December,  1836.  Boyd  received,  in 
his  official  capacity,  fifty-nine  thousand  six  hun- 
dred and  twenty-two  dollars,  which  he  failed  to 
pay  over  to  the  United  States,  as  he  was  bound 
to  do  by  law.  2.  That  Boyd,  on  the  27th  day 
of  December,  1836,  and  at  divers  days  between 
that  and  the  30th  of  September,  1837,  received 
fifty-nine  thousand  six  hundred  and  twenty-two 
dollars  as  receiver,  which  sum  remained  in  his 
hands  on  the  30th  day  of  September,  1837;  and 

that  he  failed  to  pay  the  same,  pursuant  to  his!  and  the  captors  proceed  at  their  pe 
instructions  from  the  secretary  of  the  treasury,  ]  liable  for  all  the  consequences  of  the  injury  to 
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their  property.     Del  Col  V.Arnold,  3  Dall.  333; 
1  Cond.  Rep.  153. 

8.  The  commander  of  an  armed  vessel  of  the 
United  States  has  a  right  to  stop  vessels  on  the 
high  seas,  for  examination.  Maley  v.  Shattuck,  3 
Cranch.  456  ;  1  Cond.  Rep.  597. 


PUNISHMENT  OF  SEAMEN. 

1.  The  authority  of  the  officers  in  a  merchant- 
ship  to  compel  obedience  and  inflict  punish- 
ment; is  of  a  summary  character;  but  it  is  not 
of  a  military  character.  United  States  v.  Hunt, 
2  Story's  C.  C.  R.  120. 

2.  The  right  of  the  mate  or  other  officers  of 
a  ship  to  inflict  punishment  on  the  seamen,  when 
the  master  is  on  board  and  at  hand,  can  be  jus- 
tified only  by  the  immediate  exigencies  of  the 
sea-service,  or  as  a  necessary  means  to  suppress 
mutinous,  illegal,  or  flagrant  misbehaviour  on 
the  part  of  the  seamen,  or  to  compel  obedience 
on  the  part  of  the  seamen  to  orders,  or  other 
duties,  which  require  prompt  and  instant  action 
and  interference  on  the  part  of  the  officers,  and 
admit  of  no  delay.  In  general,  it  is  the  duty  of 
the  officers  to  consult  the  master  as  to  the  inflic- 
tion of  punishment.     Ibid 


PURCHASER. 

1.  The  vendee  of  merchandise  is  not  bound  to 
communicate  to  the  vendor,  intelligence  of  ex- 
trinsic circumstances,  exclusively  within  the 
knowledge  of  the  vendee,  which  may  afl^ect  the 
price  of  the  articles  sold.  But  at  the  same  time, 
each  party  must  take  care  not  to  say  anything 
tending  to  impose  on  the  other.  Laidlaw  v. 
Organ,  2  Wheat.  178  ;  4  Cond.  Rep.  79. 

2.  In  an  action  at  law  by  the  vendee  against 
the  vendor,  for  a  breach  of  the  contract  in  not 
delivering  the  thing  sold,  the  proper  measure  of 
damages  is  not  the  price  stipulated  in  the  con- 
tract, but  the  value  at  the  time  of  the  breach. 
Hopkins  V.Lee,  6  Wheat.  109;  5  Cond.  Rep.  23. 

3.  Upon  a  sale  with  a  warranty  of  soundness, 
or  where,  by  the  special  terms  of  the  contract, 
the  vendee  is  at  liberty  to  return  the  article  sold, 
an  offer  to  return  it  is  equivalent  to  an  offer  ac- 
cepted by  the  vendor;  and  the  contract  being 
thereby  rescinded,  it  is  a  defence  to  an  action  for 
the  purchase  money,  brought  by  the  vendor,  and 
will  entitle  the  vendee  to  recover  it  back  if  it  has 
been  paid.  Thornton  v.  Wynn,  12  Wheat.  183; 
6  Cond.  Rep.  508. 

4.  So,  if  the  sale  is  absolute,  and  the  vendor 
afterwards  consent  unconditionally  to  take  back 
the  article,  the  consequences  are  the  same. 
Ibid. 

5.  But  if  the  sale  be  absolute,  and  there  be  no 
subsequent  consent  to  take  back  the  article,  the 
contract  remains  open  ;  and  the  vendee  must 
resort  to  his  action  upon  the  warranty,  unless  it 
be  proved  that  the  vendor  knew  of  the  unsound- 
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ness  of  the  article,  and  the  vendee  tendered  a 
return  of  it  within  a  reasonable  time.     Ibid. 

6.  The  rule  of  equity,  that  where  land  is  sold 
as  for  a  certain  quantity,  a  court  of  equity  re- 
lieves if  the  quantity  be  defective,  is  only  appli- 
cable to  contracts  for  the  sale  of  land  in  a  settled 
country,  where  the  titles  are  complete,  the 
boundaries  determined,  and  the  real  quantity 
known,  or  capable  of  being  ascertained  by  the 
vendor.  Dunlap  v.  Dunlap,  12  Wheat.  574;  6 
Cond.  Rep.  654. 

7.  A  bona  fide  purchaser,  who  pays  the  pur- 
chase money  to  a  person  authorized  to  sell,  is 
not  bound  to  look  to  its  application,  whether  in 
the  case  of  lands  charged  in  the  hands  of  an  heir 
or  devisee  with  the  payment  of  debts,  or  lands 
devised  to  a  trustee  for  the  payment  of  debts. 
Potter  V.  Gardner,  12  Wheat.  498;  6  Cond.  Rep. 
606. 

8.  But  if  the  money  be  misapplied  by  the  de- 
visee or  trustee,  with  the  co-operation  of  the 
purchaser,  he  remains  liable  to  the  creditors  for 
the  sum  so  misapplied.     Ibid. 

9.  In  an  action  by  the  vendee  for  a  breach  of 
a  contract  of  sale  by  the  vendor,  in  not  deliver- 
ing the  article,  the  measure  of  damages  is  the 
price  of  the  article  at  the  time  of  the  breach  of 
the  contract,  and  not  at  any  subseqiient  period. 
Shepherd  et  d.  v.  Hampton,  3  Wheat.  200;  4 
Cond.  Rep.  233. 

10.  R.  G.  agreed  with  the  managers  of  a  lot- 
tery to  take  two  thousand  five  hundred  tickets, 
giving  approved  security  on  the  delivery  of  the 
tickets,  which  were  specified  in  a  schedule,  and 
deposited  in  books  of  one  hundred  tickets  each, 
thirteen  of  which  books  w-ere  received  and  paid 
for  by  him,  and  the  remaining  twelve  were  su- 
perscribed by  him,  with  his  name  in  his  own 
handwriting,  and  endorsed  by  the  agent  of  the 
managers,  "purchased,  and  to  be  taken  by  Ro- 
bert Gray."  and  on  the  envelope  covering  the 
whole,  "Robert  Gray,  twelve  books."  On  the 
second  day's  drawing  of  the  lottery,  one  of  the 
last-designated  tickets  was  drawn  a  prize  of 
twenty  thousand  dollars;  and  between  the  third 
and  fourth  day's  drawing,  R.  G.  tendered  suffi- 
cient security,  and  demanded  the  last  one  thou- 
sand two  hundred  tickets;  and  the  managers 
refused  to  deliver  the  prize  ticket.  It  was  held 
that  the  property  in  the  tickets  changed  when 
the  selection  was  made  and  assented  to.  and  that 
they  remained  in  the  possession  of  the  vendors 
merely  as  collateral  security,  and  that  the  ven- 
dee was  entitled  to  recover  the  amount  of  the 
prize.  Such  contract  was  entire,  and  not  divi- 
sible. An  article  purchased  in  general  terms 
from  many  of  the  same  description,  if  afterwards 
selected  and  set  apart  with  the  assent  of  the 
parties  as  the  thing  purchased,  is  as  completely 
identified,  and  as  completely  sold,  as  if  it  had 
been  selected  previous  to  the  sale,  and  specified 
in  the  contract.  Thompson  v.  Gray,  1  Wheat. 
75;  3  Cond.  Rep.  490. 

11.  A  sale  was  first  made  of  a  farm,  upon  a 
contract  of  so  much  per  acre,  to  be  ascertained 
by  measurement :  afterwards  the  parties  agreed 
to  waive  any  measurement,  and  the  purchaser 
took  the  farm  at  the  gro.ss  sum  of  two  thousand 
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five  hundred  dollars,  supposini^  it  to  contain  lifty 
acres  on  the  representation  of  the  seller;  and  in 
the  deeds  of  conveyance  the  land  was  said  to  be 
forty-seven  and  an  half  acres,  "more  or  less." 
Held,  that  as  the  seller  was  not  guilty  of  any 
fraud  or  misrepresentation,  but  only  expressed 
his  bona  fide  belief,  the  purchaser  was  not  enti- 
tled to  any  relief  in  equity;  although  the  quan- 
tity turned  out,  upon  subsequent  measurement, 
to  be  forty  and  an  half  acres  only.  E;ioh  party 
having  been  well  acquainted  with  ihe  local 
boundaries  of  the  farm.  Stcbbins  v.  Eddy,  4 
Mason's  C.  C.  K.  414. 

12.  Where  a  farm  is  sold  at  so  much  per  acre, 
a  court  of  eqnity  will  relieve  the  party  injured 
by  the  mistake.  In  such  a  case,  the  purchaser 
has  a  right  to  take  the  farm  at  the  price  of  the 
real  number  of  acres,  and  to  have  compensation 
for  the  deficiency,  if  he  has  paid  the  considera- 
tion.    Ibid. 

13.  So,  where  the  sale  is  for  a  gross  sum,  and 
there  is  a  positive  representation  of  the  qnantity 
by  the  vendor.  But  it  may  be  otherwise  if  the 
statement  of  the  quantity  be  a  mere  matter  of 
description,  and  not  of  the  essence  of  the  con- 
tract, as  where  the  contract  contains  the  words 
so  many  acres,  ''more  or  less,"  or  "containing 
by  estimation,"  &c. ;  for  in  such  cases,  the  pur- 
chaser takes  the  risk  of  the  quantity.     Ibid. 

14.  But  if  there  be  any  fraud  or  wilful  mis- 
representation of  the  quantity,  equity  will  give 
relief.     Ibid. 

15.  A  sale  of  wines  was  made  by  A.  &  C.  as 
agent  to  B.  &  Co.,  on  the  following  terms  :  "  Sold 
C.  twenty  pipes  of  wine,  at  one  dollar  per  gal- 
lon, at  si.x  months,  payable  in  Philadelphia:  or 
if  his  principal  prefers  cash,  three  per  cent,  dis- 
count :  acceptance  to  be  perfectly  satisfactory : 
principals  B.  L  Co."  Upon  the  importunity  of 
C.  the  wine  was  delivered  upon  this  express  con- 
dition, and  the  responsibility  of  C.  pledged  that 
the  conditions  should  be  complied  with  by  B.  & 
Co.  This  contract  was  not  complied  with,  and 
B.  &.  Co.  sold  the  wine  to  the  defendants,  and 
were  insolvent.  B.,  who  had  pledged  himself 
for  the  performance  of  the  contract  by  B.  &  Co., 
and  who  had  paid  the  sum  due  for  the  wine  to 
A.,  and  had  taken  a  bill  of  sale  for  the  wine, 
brought  a  replevin  for  the  wine.  Held,  that  the 
sale  was,  by  its  terms,  conditional ;  and  no  pro- 
perty in  the  wine  passed  to  the  vendees,  B.  & 
Co.,  until  payment  and  delivery,  or  satisfactory 
paper  received  from  them.  The  delivery  was 
not  absolute,  but  conditional,  and  did  not  produce 
a  change  of  the  property.  Copland  v.  Bosquet,  4 
Wash.  C.  C.  R.  588. 

16.  If  the  seller  of  property  accept  a  note  or 
bill  in  satisfaction  of  his  debt,  he  cannot  sue  his 
original  debtor,  provided  there  was  no  fraud  or 
unfairness  on  the  part  of  the  purchaser.  If  the 
note  of  the  purchaser  is  received  by  the  seller, 
and  is  passed  away,  as  long  as  the  note  is  out  of 
the  possession  of  the  vendor,  the  right  of  action 
on  the  contract  is  taken  away  ;  when  the  note  is 
again  in  possession  of  the  vendor,  it  may  be  re- 
turned to  the  vendee,  a  suit  may  be  brought  on 
the  contract  of  sale.  Parker  et  al.  v.  The  United 
States,  Peters'  C.  C.  R.  262. 


17.  A  purchaser  with  noticemay  protect  him- 
self under  a  purchaser  by  deed  witnout  notice, 
but  cannot  do  it  by  purchase  from  one  who 
holds  or  claims  by  contract  only.  Boone  v. 
Chiles,  10  Peters,  177. 

18.  A  bona  fide  purchaser  without  notice  in 
an  especial  favourite  in  courts  of  equity.     Ibid. 

19.  The  cases  are  wholly  distinct — In  the  for- 
mer, the  purchaser  with  notice  is  protected  ;  in 
the  latter,  he  has  no  standing  in  e(]uily.     Ibid. 

20.  In  contracts  for  the  sale  of  land,  by  which 
one  agrees  to  pmcliase,  and  the  other  to  convey, 
the  undertakings  of  the  respective  parties  are 
always  dependent,  unless  a  contrary  intention 
clearly  appears.  Bank  of  Columbia  v.  Hagiur, 
1  Peters,  464. 

21.  Although  many  nice  distinctions  are  lobe 
found  in  the  books  upon  the  question,  whether 
the  covenants  or  promises  of  the  respective  par- 
ties to  the  contract,  are  to  be  considered  inde- 
pendent or  dependent ;  yet  it  is  evident  the  in- 
clinations of  courts  have  strongly  favoured  the 
latter  construction,  as  being  obviously  the  most 
just.     Ibid. 

22.  In  such  cases,  if  either  vendor  or  vendee 
wish  to  compel  the  other  to  fulfil  his  contract, 
he  must  make  his  part  of  the  agreement  prece- 
dent ;  and  cannot  proceed  against  the  other, 
without  actual  performance  of  the  agreement  on 
his  part,  or  a  tender  and  refusal.     Ibid. 

23.  An  averment  of  performance  is  always 
made  in  the  declaration  upon  contracts  contain- 
ing dependent  undertakings;  and  that  averment 
must  be  supported  by  proof.     Ibid. 

24.  The  time  fixed  for  the  performance  of  a 
contract,  is,  at  law,  deemed  the  essence  of  the 
contract ;  and  if  the  seller  is  not  ready  and  able 
to  perform  his  part  of  the  agreement  on  that  day, 
the  purchaser  may  elect  to  consider  the  contract 
at  an  end.  But  equity,  which,  from  its  peculiar 
jurisdiction,  is  enabled  to  examine  into  the  cause 
of  delay  in  completing  a  purchase,  and  to  ascer- 
tain how  far  the  day  named  was  deemed  mate- 
rial by  the  parties;  will,  m  certain  cases,  carry 
the  agreement  into  execution,  although  the  time 
appointed  has  elapsed.     Ibid. 

25.  It  may  be  laid  down  as  a  rule,  that,  at 
law,  to  entitle  the  vendor  to  recover  the  pur- 
chase-money, he  must  aver  in  his  declaration, 
performance  of  the  contract  on  his  part,  or  an 
ofTer  to  perform,  at  the  day  specified  for  the  per- 
formance. And  this  averment  must  be  sustained 
by  proof;  unless  the  tender  has  been  waived  by 
the  purchaser.     Ibid. 

26.  If,  before  the  period  fixed  for  the  delivery 
of  a  deed  for  lands,  the  vendee  has  declared  he 
would  not  receive  it,  and  that  he  intended  to 
abandon  the  contract,  it  may  render  a  tender  of 
the  deed  before  the  institution  of  a  suit  unne- 
cessary. But  this  rule  can  never  apply  except 
in  cases  where  the  act,  which  is  construed  into 
a  waiver,  occurs  previous  to  the  time  for  per- 
formance.    Ibid. 

27.  The  taking  possession  of  property  by  the 
vendee,  before  conveyance,  is  a  circumi^iiuice 
from  which  is  to  be  inferred  that  he  considereil 
the  contract  closed,  but  would  not  deprive  him 
of  the  right  to  relinquish  the  property,  if  the 
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vendor  could  not  make  a  title,  or  neglected  to  do 
so.  After  a  relinquishment  for  such  causes,  the 
vendee  could  sustain  an  action  to  recover  back 
the  purchase-money  had  it  been  paid.     Ibid. 

28.  Where  the  legal  title  cannot  be  conveyed 
to  the  vendee  by  the  vendor,  and  the  vendee 
must  resort  to  a  court  of  equity  to  establish  his 
title,  notwithstanding  a  conveyance  of  all  the 
right  of  the  vendor  to  him,  the  court  will  not 
compel  him  to  pay  the  purchase-money.  It 
would  be  compelling  him  to  take  a  lawsuit,  in- 
stead of  the  land.     Ibid. 

29.  Under  a  power  of  attorney  granted  to  him 
to  sell  personal  property  in  New  Orleans,  given 
by  constituents  residing  in  Baltimore,  the  attor- 
ney sold  certain  slaves,  without  conforming  to 
the  provisions  of  the  laws  of  Louisiana  regulat- 
ing such  sales.  The  property  sold  was  recovered 
from  the  purchaser  by  a  paramount  title ;  and 
he  instituted  a  suit  against  the  grantors  of  the 
power  of  attorney,  to  recover  the  money  paid  to 
the  attorney,  but  which  had  not  been  paid  over 
to  his  principals,  he  having  become  insolvent. 
Held,  that  the  plaintiff,  in  order  to  recover  in  the 
suit,  should  have  proved  that  the  sale  of  the 
slaves  was  in  conformity  with  the  laws  of  the 
state  of  Louisiana.  Owii^gs  v.  Hull,  9  Peters, 
607. 

30.  The  purchaser  was  bound  to  see  whether 
the  agent  acted  within  the  scope  of  his  powers; 
and  at  all  events,  he  was  bound  to  know  that  the 
agent  could  not,  in  virtue  of  any  general  power, 
do  any  act  which  was  not  in  conformity  with  the 
laws  of  Louisiana.  The  principals  could  never 
be  presumed  to  authorize  him  to  violate  those 
laws;  and  the  purchaser,  purchasing  a  title  in- 
valid by  those  laws,  must  have  purchased  it 
with  full  knowledge.     Jbid.    ■ 

31.  A  vendor  is  bound  to  know  that  he  actu- 
ally has  what  he  profes.ses  to  sell.  And  even 
though  the  subject  of  the  contract  be  known  to 
both  parties  to  be  liable  to  a  contingency,  which 
may  destroy  it  immediately;  yet  if  the  contin- 
gency has  already  happened,  it  will  be  void. 
Allen  V.  Hammond,  11  Peters,  63. 

32.  A  bone  fide  purchaser,  for  a  valuable  con- 
sideration, and  without  notice,  under  a  fraudulent 
grantee,  would  hold  the  estate  at  law  against  the 
original  grantor.  Wood  v.  Mann,  1  Sumner's  C. 
C.  R.  500. 

33.  Query,  Whether  a  bona  fide  purchase  for 
a  valuable  consideration,  without  notice,  is  a 
good  bar  in  equity  to  a  legal  title  asserted,  as  it 
is  to  an  equitable  title  ?     Ibid. 

34.  In  a  plea  of  a  purchase  for  a  valuable  con- 
sideration, without  notice  of  the  plaintiff's  title, 
it  is  necessary  to  aver  that  the  person  who  con- 
veyed, was  seised,  or  pretended  to  be  seised,  at 
the  time  when  he  executed  the  purchase  deeds. 
Flagg  V.  Mann,  2  Sumner's  C.  C.  R.  487. 

35.  Semble,  If  a  cestui  que  trust  in  fee  con- 
veys the  estate  to  a  purchaser,  and  the  trustee 
afterwards  confirms  the  sale,  and  releases  it  to 
the  cestui  que  trust,  or  to  the  purchaser,  such  a 
purchaser  is  entitled  to  protection  against  any 
antecedent  secret  trust,  which  was  unknown  to 
him  at  the  time  of  the  purchase  and  the  con- 
firmation ;  although  in  a  strict  sense,  the  cestui 


que  trust  was  not  seised  of  the  estate  at  the  time 
of  the  conveyance.     Ibid. 

36.  To  sustain  the  vendee's  allegation  that  the 
contract  was  abandoned  by  implication,  the 
conduct  of  the  vendor  ought  to  be  such,  as  to 
justify  a  reasonable  man  in  believing  that  he  ac- 
quiesced. Garnett  v.  Macon  et  al.,  2  Brockenb. 
C.  C.  R.  185. 

37.  The  court  of  chancery  has  established  it 
as  a  rule,  that  where  the  charge  is  general,  the 
purchaser  is  not  bound  to  see  to  the  application 
of  the  purchase  money.     Ibid. 

38.  But  if  the  trustee  sells  with  the  avowed 
purpose  of  excluding  the  debts  of  him  who 
created  the  trust,  the  purchaser  voluntarily  as- 
sisting him  in  it,  would  not  be  secure.     Ibid. 

39.  And  if  he  have  notice  of  a  debt  before  he 
pays  the  money,  he  may  be  affected  if  he  pro- 
ceeds with  the  purchase.     Ibid. 

40.  If  the  executor  sells  a  chattel,  specifically 
devised,  to  a  person  who  knows  there  are  no 
debts,  the  purchaser  takes  the  property  subject 
to  the  bequest.     Ibid. 

41.  But  on  principle  and  authority,  a  specific 
performance  will  not  be  decreed  at  the  instance 
of  the  vendor,  unless  his  ability  to  make  a  title 
be  unquestionable.     Ibid. 

42.  For,  if  no  incumbrance  be  communicated 
to  the  purchaser,  or  is  known  to  him  to  exist,  he 
must  suppose  himself  to  purchase  an  unincum- 
bered estate.  And,  therefore,  his  objections  to 
taking  it  need  not  be  confined  to  cases  of  doubt- 
ful title,  but  may  be  extended  to  incumbrances 
of  every  description,  which  may  embarrass  him 
in  the  full  enjoyment  of  his  purchase.     Ibid. 

43.  The  English  court  of  chancery  has  never 
laid  down  the  broad  principle,  that  time  was 
never  important :  on  the  contrary,  the  present 
doctrine  there  is,  that  where  time  is  really  ma- 
terial to  the  parties,  the  right  to  a  specific  per- 
formance may  depend  upon  it ;  and  the  same 
doctrine  prevails  in  the  courts  of  the  United 
States.     Ibid. 

44.  Although  a  mere  inadequacy  of  price  is 
not  a  sufficient  ground  for  a  court  of  equity  to 
refuse  its  assistance,  yet  if  an  unreasonable  con- 
tract be  not  performed  according  to  its  letter, 
equity  will  not  interfere.     Ibid. 

45.  And  there  is  no  difference  between  a  con- 
tract, unreasonable  when  made,  and  one  which 
becomes  so  afterwards,  if  the  applicant  be  in 
fault.     Ibid. 

46.  The  principle  is,  that  a  very  great  change 
in  the  value  of  the  article  is  a  serious  objection 
to  a  decree  for  a  specific  performance,  when  the 
vendor  is  in  fault,  as  it  may  affect  the  arrange- 
ments of  the  vendee  for  a  compliance  with  the 
contract.     Ibid. 

47.  Courts  of  equity  extend  their  control,  not 
only  over  the  acts  of  trustees,  but  over  the  acts 
of  those  who  have  any  agency  in  enabling  the 
trustees  to  violate  their  trust.  Wallace  v.  Thorn- 
ton's Administrator  et  al,  2  Brockenb.  C.  C.  R. 
422. 

48.  Where  trustees  sell  on  a  credit,  and  re- 
ceive the  money  before  it  is  due,  discounting  legal 
interest,  it  does  not  operate,  in  equity,  a  dis- 
charge of  the  lien ;  but  a  court  of  chancery  will 
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consitier  the  lien  as  still  subsisting,  and  the  pur- 
chaser as  responsible  to  the  creditor.     Ibid. 

49.  On  the  7th  of  April,  A  sold  to  H  a  ipian- 
lity  of  colTee,  '•  provided  it  is  not  sold  in  New 
York."  JIdd,  that  the  sale  to  B  was  absolute, 
if  the  colFee  was  not  then  sold.  The  proviso 
does  not  refer  to  future  sales.  Bhidcnburg  ^• 
Bunis  V.  Welsh,  Baldwin's  C.  C.  R.  331. 

50.  A  purchaser  of  goods  is  not  bound  to 
answer  tlie  inquiries  of  the  seller  as  to  the  state 
of  the  market.     Ibid. 

51.  Where  no  time  is  fixed  for  the  delivery 
of  goods  sold,  the  law  makes  them  deliverable 
in  a  reasonable  time.  If,  when  a  demand  is 
made,  there  is  no  objection  made  to  the  time, 
or  it  was  not  then  made  a  question  by  the  ven- 
dor, the  contract  will  be  deemed  to  be  broken  by 
a  refusal.     Ibid. 

52.  The  rule  of  damages  for  the  non-delivery 
of  goods  sold,  is  the  market  price  of  the  goods 
when  they  were  deliverable.  A  jury  cannot  give 
damages  b^^yond  the  market  value,  though  the 
refusal  to  deliver  may  have  been  with  a  view  to 
profit.  But  if  the  price  was  not  fixed,  and  ap- 
pears to  have  ranged  between  different  rales, 
the  jury  may  take  the  highest,  lowest,  or  me- 
dium rate,  according  to  the  conduct  of  the  de- 
fendant.    Ibid. 

53.  A  bona  fide  purchaser,  without  notice 
from  a  grantee,  to  whom  property  has  been  con- 
veyed to  defraud  creditors,  is  entitled  to  hold  the 
same  against  the  creditors  of  the  grantor.  Bean 
v.  Smith,  2  Mason's  C.  C.  R.  252. 

54.  A  master  of  a  ship  who  sells  a  cargo  at 
public  auction,  after  an  abandonment  to  the  un- 
derwriters, and  buys  it  in  at  the  sale  to  prevent 
a  loss,  does  not  become  owner  of  the  property 
thereby,  so  as  to  acquire  thereby  an  insurable 
interest.'  Barker  v.  Marine  Ins.  Co.,  2  Mason's 
C.  C.  R.  369. 

55.  A  bona  fide  purchaser  for  a  valuable  con- 
sideration, without  notice  of  any  fraud  in  the 
grant  to  his  vendor,  shall  hold  the  estate  against 
The  original  grantor  and  his  heirs.  Dexter  v.  Har- 
ris, 2  Mason's  C.  C.  R.  531. 

56.  Where  real  estate  of  an  intestate  was  or- 
dered by  the  legislature  to  be  sold  by  a  pennon 
appointed  by  the  legislature,  for  payment  of  his 
debts,  the  general  administrator  upon  the  estate 
may  be  a  purchaser  at  the  sale.  If  the  sale  by 
the  agent  be  fraudulent,  yet  a  bona  fide  pur- 
chaser without  notice  shall  hold  against  the  heirs 
of  the  deceased.     Ibid. 

57.  A  purchaser  has  not,  by  law,  constructive 
notice  of  all  matters  of  record,  but  only  of  such 
as  the  title  deeds  of  the  estate  refer  to,  or  put 
him  upon  inquiry  for.     Ibid. 

58.  A  release  to  a  purchaser  at  a  marshal's 
sale  by  the  judgment  debtor,  who  holds  the 
estate  under  two  titles,  one  by  mortgage,  and  the 
other  by  a  distinct  conveyance,  conveys  both 
titles  to  the  purchaser.     Ibid. 

59.  Real  estate  being  assets  for  the  payment 
of  debts  generally,  in  Rhode  Island,  by  statute, 
the  execuUix  may  sue  the  devisee  and  the  pur- 
chaser before  payment  of  the  debts,  to  compel 
them  to  appropriate  the  purchase  money  to  the 
payment  of  the   debts,  and   to   exonerate   the 


assets  of  another  devisee  entitled  lo  be  exone- 
rateil.  If  a  purchaser,  instead  of  paying  over 
the  purchase  money,  ai^plies  it,  with  notice  of 
the  charge,  to  the  payment  of  the  devisee's  own 
ilebts,  to  the  injury  of  the  creditors  of  the  de- 
visor, it  is  misapplication  of  the  purchase  money, 
for  which  he  may  be  made  responsible  in  equity 
at  the  suit  of  tht;  executrix.  Gardner  v.  Gard- 
ner, 3  Mason's  C.  C.  R.  178. 

60.  Where  a  testator  devised  to  one  of  his 
sons  in  fee  two-third  parts  of  a  certain  farm, 
"he  paying  all  my  just  debts  out  of  said  estate;" 
it  was  held  that  the  debts  were  not  a  mere  charge 
on  the  devisee,  but  a  charge  on  the  land  devised 
also :  but  the  charge  being  for  the  payment  of 
debts  generally,  a  bona  fide  purchaser  for  the 
devisee,  who  has  paid  the  purchase  money,  is 
not  bound  to  look  to  the  application  of  it.  There 
is  no  difference  in  this  respect  between  a  charge 
on  the  land,  and  a  trust  created  to  pay  the  debts. 
Notice  of  the  charge  does  not  vary  the  rights  of 
the  purchaser.     Ibid. 

61.  Burbank  was  the  assignee  of  a  mortgage, 
made  by  Josiah  H.  Hammond  to  Dresser,  al 
Portland,  on  the  27th  of  July,  1835,  of  certain 
real-estate  in  Massachusetts.  This  morlgage 
was  put  on  record  28th  of  August,  1835.  In  the 
mean  time,  by  a  deed  dated  18th  of  August, 
and  recorded  22d  of  August,  1835,  Josiah  H. 
Hammond  conveyed  the  premises  to  his  brother 
Stephen,  absolutely,  in  fee.  On  the  same  18th 
of  August,  the  following  memorandum  of  agree- 
ment was  signed  by  Josiah  and  Stephen  :  "The 
said  Stephen  agrees  to  hold  a  deed,  in  trust,  of 
a  certain  portion  of  real-estate  in  Roxbury,  and 
to  sell  the  same  as  soon  as  possible,  and  to  pay 
to  the  order  of  Josiah  all  the  debts,  which  were 
created  in  building  the  houses,  as  soon  as  the 
said  Stephen  shall  receive  pay  for  said  houses; 
and  to  pay  such  other  just  demands  as  shall  be 
presented."  Held,  that  under  the  circumstances, 
and  notwithstanding  the  denials  in  the  answers, 
Stephen  had  full  notice  of  the  mortgage  to 
Dresser;  that  the  deed  to  Stephen  was  not  a 
conveyance  bona  fide  to  a  purchaser  for  a  valu- 
able consideration,  but  a  conveyance  upon  trust 
for  the  grantor,  and  to  be  executed  as  he  should 
direct,  and  countermandable  at  his  will;  and,  as 
against  creditors  and  prior  purchasers,  fraudulent 
and  void.  Burbank  v.  Hammond,  3  Sumner's 
C.  C.  R.430. 


PURSERS  IN  THE  NAVY  OF  THE  UNITED 
STATES. 

There  is  no  statute  of  the  United  States 
expressly  defining  the  duties  of  pursers  in  the 
navy.  What  those  duties  are,  except  so  far  as 
they  are  incidentally  disclosed  in  public  laws, 
cannot  be  judicially  known  (o  the  supreme 
court.  If  they  are  regulated  by  the  usage  and 
customs  of  the  navy,  or  by  the  official  orders 
of  the  navy  department,  they  properly  constitute 
matters  of  averment,  and  should  be  sjnead  upon 
the  pleadings.  United  States  v.  Tingey,  5  Peters, 
115. 
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QUO  WARRANTO. 

An  in  formation  for  a  quo  warranto  to  try 
the  title  to  an  office,  cannot  be  maintained  but 
at  the  instance  of  the  government :  and  the  con- 
sent of  parties  will  not  give  jurisdiction  in  such 
a  case.  IVallace  v.  Anderson,  5  Wheat.  291;  4 
Cond.  Rep.  650. 


RANSOM. 


Crawford  et  al.  v.  The  William  Penn,  3  Wash. 
C.  C.  R.  484. 


1.  Query,  Whether  the  sum  of  money  paid  for 
ransom,  can  be  recovered  from  the  underwriters, 
on  a  policy  where  there  is  a  warranty  against 
particular  average?  Grade  v.  Ilie  Marine  Ins. 
Co.  of  Baltimore,  8  Cranch,  75  ;  3  Cond.  Rep.  39. 

2.  A  bill  of  e.xchange,  expressed  to  be  for  the 
ransom  of  a  vessel,  and  given  as  a  collateral 
security  for  the  payment  of  a  ransom  bill,  is  a 
contract  on  which  an  action  maybe  sustained  in 
a  court  of  law;  the  plaintiff,  the  payee  of  the 
bill,  being  an  alien  friend.  Maisonnaire  et  al.v. 
Keating,  2  GalJis.  C.  C.  R.  325. 

3.  In  an  action  on  such  a  bill  of  exchange,  the 
capture  must  be  taken  to  be  justifiable,  and  the 
ransom  regular.     Ibid. 

4.  Where  a  capture  is  justifiable  by  probable 
cause,  a  threat  to  burn  and  destroy  the  vessel, 
does  not  constitute  such  a  duress,  as  will  avoid 
a  solemn  contract  of  ransom.     Ibid. 

5.  The  right  to  lake  a  ransom,  is  not  founded 
on  a  vested  right  in  the  captors  to  the  captured 
property,  for  whether  the  property  vest  after 
twenty-four  hours'  possession,  or  after  bringing 
infra  prsesidia,  or  after  condemnation,  the  right 
to  take  a  ransom,  exists  from  the  moment  of 
capture.     Ibid. 

6.  A  ransom,  strictly  speaking,  is  not  a  recap- 
ture of  the  captured  property;  it  is  rather  a  pur- 
chase of  the  right  of  the  captors  at  the  time,  be  it 
what  it  may  ;  or  more  properlj',  it  is  a  relinquish- 
ment of  all  the  interest  and  benefit  which  the 
captors  might  acquire  or  consummate  in  the 
property,  by  a  regular  adjudication  of  a  prize 
tribunal,  whether  it  bean  interest  in  rem,  a  lien, 
or  a  mere  title  to  expenses.  In  this  respect 
there  seems  to  be  no  difference  between  the 
case  of  a  ransom  of  an  enemy,  or  a  neutral. 
Ibid. 

7.  The  cognizance  of  ransom  bills,  belongs 
exclusively  to  the  admiralty;  they  necessarily 
involve  the  question  of  prize  or  no  prize,  of  the 
legality  of  the  capture,  and  the  regularity  of  the 
commission,  and  conduct  of  the  captors.  Ibid. 

8.  The  nett  proceeds  of  the  ship  and  cargo,  at 
the  port  of  discharge,  and  not  the  invoice  price 
of  the  cargo,  with  the  wages  of  all  the  persons 
belonging  to  the  ship,  must  contribute  to  the 
ransom.     Girard  v.  ]Vare,  Peters'  C.  C.  R.  142. 

9.  Contracts  made  with  an  alien  enemy,  are 
lawful,  if  made  in  a  trade  carried  on  under  li- 
cense of  the  government,  whether  they  arise  di- 
rectly, or  collaterally,  out  of  such  licensed  trade ; 
or,  if  the  enemy  with  whom  the  contract  is  made, 
be  in  the  hostile  country  by  license  of  the  go- 
vernment; or  if  the  contract  be  a  ransom  bond. 


RE-ARGUMENT. 

The  court  refused  to  hear  a  re-argument 
upon  a  point  decided  in  the  case  of  Fullerton  et 
al.  V.  The  Bank  of  the  United  States.  1  Peters, 
612;  that  the  act  of  the  legislature  of  Ohio,  re- 
lative to  proceedings  against  parties  to  promis- 
sory notes  had  been  well  adopted  as  a  rule  of 
practice  in  the  courts  of  the  United  States  for  the 
state  of  Ohio.  Williams  v.  The  Bank  of  the  U. 
States,  2  Peters,  106. 


REAL  ESTATE. 

1.  The  title  to,  and  disposition  of,  real  proper- 
t}-,  by  deed  or  will,  must  be  exclusively  subject 
to  the  laws  of  the  country  where  it  is  situated. 
Kerr  v.  Devisees  of  Moon,  9  Wheat.  565  ;  5  Cond. 
Rep.  682. 

2.  It  is  an  acknowledged  principle  of  law,  that 
the  title  and  disposition  of  real  property  is  e.v- 
clusively  subject  to  the  laws  of  the  country 
where  it  is  situated,  which  can  alone  prescribe 
the  mode  by  which  a  title  to  it  can  pass  from 
one  person  to  another.  M-Cormick  et  al.  v.  Sul- 
livant  et  al.,  10  Wheat.  192;  6  Cond.  Rep.  71. 

3.  R.  C,  a  citizen  of^ Virginia,  being  seised  of 
real  property  in  that  state,  made  his  will.  "  In 
the  first  place,  I  give,  devise  and  bequeath  unto 
J.  L.,"  and  four  others,  "all  my  estate,  real  and 
personal,  of  which  I  may  die  seised  and  pos- 
sessed, in  any  part  of  America,  in  special  trust, 
that  the  aforementioned  persons,  or  such  of  them 
as  may  be  living  at  my  death,  will  sell  my  per- 
sonal estate  to  the  highest  bidder,  on  two  years' 
credit;  and  my  real  estate  on  one,  two,  or  three 
years'  credit,  provided  satisfactory  security  be 
given,  by  bond,  and  deed  of  trust.  In  the  second 
place,  I  give  and  bequeath  to  my  brother,  T.  C," 
an  alien,  '-'all  the  proceeds  of  my  estate,  real  and 
personal,  which  I  have  herein  directed  to  be 
sold,  to  be  remitted  to  him  according  as  the  pay- 
ments are  made;  and  I  hereby  declare  the 
aforesaid  J.  L,"  and  the  four  other  persons,  "  to 
be  my  trustees  and  executors  for  the  purposes 
aforementioned :"  Held,  that  the  legacy  given 
to  T.  C,  in  the  will  of  R.  C,  was  to  be  consi- 
dered as  a  bequest  of  personal  estate,  which  he 
was  capable  of  taking  for  his  own  benefit,  though 
an  alien.  Craig  v.  Leslie,  3  Wheat.  563;  4  Cond. 
Rep.  331. 

4.  Equity  considers  land,  directed  in  wills,  or 
other  instruments,  to  be  sold  and  converted  into 
lYioney,  as  money ;  and  money  directed  to  be 
employed  in  the  purchase  of  land,  as  land.  Ibid. 

5.  The  heir  at  law  has  a  resulting  trust  in  such 
lands,  after  the  debts  and  legacies  are  paid,  and 
may  come  into  equity,  and  restrain  the  trustee 
from  selling  more  than  sufficient  to  pay  them, 
or  may  offer  to  pay  them  himself,  and  pray  a 
conveyance  of  the  part  of  the  land  not  sold  in 
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the  first  case,  and  ihe  whole  in  tlie  latter:  which 
property,  in  either  case,  will  be  laml,  and  not 
money.     Ibid. 

6.  Eiinity  will  extend  the  same  privilege  to 
the  resuUiary  legatee,  which  is  allowed  to  the 
heir,  to  pay  the  debts  ami  legacies,  and  call  for 
a  conveyance  of  the  real  estate,  or  to  restrain 
the  trustees  from  selling  more  than  is  necessary 
to  pay  the  debts  and  legacies.     Ibid. 

7.  But  if  the  intent  of  the  testator  appears  to 
have  been  to  stamp  upon  the  proceeds  of  the 
land  directed  to  be  sold,  the  quality  of  person- 
alty, not  only  for  the  particular  purposes  of  the 
will,  but  to  all  intents,  the  claim  of  the  heir  at 
law  to  a  resulting  trust  is  defeated,  and  the 
estate  is  considered  to  be  personal.     Ibid. 

8.  Where  the  whole  benelicial  interest  in  the 
land  or  money,  thus  directed  to  be  employed, 
belongs  to  the  person  for  whose  use  it  is  given, 
a  com  I  of  equity  will  permit  the  cestui  (jue  trust 
to  take  the  money  or  the  land  at  his  election,  if 
he  elect  before  the  conversion  is  made.    Ibid. 

9.  But  in  case  of  the  death  of  the  cestui  que 
trust,  without  having  determined  his  election, 
the  property  will  pass  to  his  heirs  or  personal 
representatives,  in  the  same  manner  as  it  would 
have  done  if  the  conversion  had  been  made,  and 
the  trust  executed  in  his  lifetime.     Ibid. 

10.  Wiiere  the  testator  devised  his  real  estate 
to  his  e.veculor.s,  and  directed  them  to  apply  the 
rents  and  piolits  to  a  specific  purpose,  until  the 
happening  of  certain  events,  and  then  to  sell  it, 
and  divide  the  proceeds  among  certain  residuary 
legatees:  Held,  that  the  real  estate  is  in  equity 
to  be  considered  as  money  from  the  death  of  the 
testator,  for  all  the  purposes  of  the  will.  Read- 
ing V.  B/ackwell,  Baldwin's  C.  C.  R.  172. 

11.  If  any  of  the  legatees,  who  were  alive  and 
capable  of  taking  at  Ihe  death  of  the  testator, 
die  before  the  time  of  sale,  their  shares  go  to 
their  next  of  kin,  as  personal  property.    Ibid. 

12.  If  the  proceeds  of  land  devised  to  be  sold. 
are  given  to  a  feme  covert,  who  dies  before  there 
can  be  a  sale,  the  legacy  is  vested,  and  the  right 
to  it  devolves  to  the  husband:  and  if  he  also 
dies  before  the  sale,  it  goes  to  his  representative, 
and  not  to  the  next  of  kin.     Ibid. 

13.  Pennsylvania. — Lands  taken  in  execution 
by  a  marshal,  but  not  sold  before  his  death,  re- 
moval or  expiration  of  his  ofhce,  are  to  be  sold 
by  the  new  marshal,  under  a  new  writ.  Bower- 
bank  v.  Morris,  Wallace's  C.  C.  R,  128. 

14.  If  sold,  but  deeds  not  given  before  those 
periods,  the  deeds  must  be  executed  by  the  new 
marshal,  under  an  order  of  court.     Ibid. 

15.  The  common  law  doctrine  of  the  relation 
of  the  sale  of  chattels,  to  the  time  of  their  being 
taken  in  execution,  does  not  hold  in  the  case  of 
lands.     Ibid. 

16.  Real  estate  being  assets  for  the  payment 
of  debts,  generally,  in  Rhode  Island,  by  statute, 
the  executors  may  sue  the  devisee  and  the  pur- 
chaser before  the  payment  of  the  debts,  to  com- 
pel them  to  appropriate  the  purchase-money  to 
the  payment  of  the  debts,  and  to  exonerate  the 
assets  of  another  devisee  entitled  to  be  exone- 
rated. If  a  purchaser,  instead  of  paying  over 
the  purchase-money,  applies  it  with  notice  of 


the  charge,  to  the  payment  of  the  devisee's  own 
debts,  to  the  injury  of  the  creditors  of  the  de- 
visor, it  is  a  misapplication  of  the  purchase-mo- 
ney, for  which  he  may  be  made  responsible  at 
the  suit  of  the  executrix.  Gardner  v.  Gardner, 
3  Mason's  C.  C.  R.  178. 

17.  The  main  mill-wheel  and  gearing,  at- 
tached to  a  factory,  and  necessary  for  its  opera- 
tion, are  fixtures  and  real  estate,  to  which  the 
right  of  liower  attaches.  FowclL  v.  The  Mon- 
son  and  Brimficld  Mamifacturing  Co.,  3  Mason's 
C.  C.  R.  450. 

18.  A  power  to  convey  lands  must  possess  the 
same  requisites  and  observe  the  same  solemni- 
ties as  are  necessary  in  a  deed  directly  convey- 
ing the  lands.  Clark  ct  at.  v.  Graham,  6  Wheat. 
57>;  5  Cond.  Rep.  192. 

19.  A  title  to  lands  can  be  acquired  and  lost, 
only  according  to  the  laws  of  the  state  in  which 
they  are  situate.     Ibid. 

20.  A  parol  exchange  of  lands,  or  parol  evi- 
dence that  a  conveyance  should  operate  as  an 
exchange,  will  not  convey  any  estate  or  interest 
in  lands.     Ibid. 

21.  Real  estate  in  Alabama  was  conveyed  by 
an  administratri.Y.  by  a  deed  e.xecuted  under  a 
license  given  by  the  supreme  court  of  Massa- 
chusetts, under  a  statute  of  that  state,  all  the 
proceedings  preliminary  to  the  deed  having  been 
in  conformity  with  the  law  of  the  state  of  Mas- 
sachusetts and  the  decree  of  the  supreme  court. 
There  was  no  law  of  the  state  of  Alabama  au- 
thorizing the  conveyance.  The  court  said,  no 
principle  is  better  settled,  that  the  disposition  of 
real  estate,  whether  by  deed,  descent,  or  by  any 
other  mode,  must  be  governed  by  the  laws  of 
the  state  where  the  land  is  situated.  Watkins  v. 
Holman  et  at.,  16  Peters,  25. 


RECEIVER  OF  PUBLIC  MONEYS. 

1.  A  receiver  of  public  moneys  is  entitled, 
under  the  law,  to  one  per  cent,  on  moneys  re- 
ceived, until  the  allowance  shall  amount  to 
twenty-five  hundred  dollars,  though  the  same 
shall  accrue  within  the  first  six  months  of  the 
year.  United  States  v.  M'Carty,  1  M'Lean's  C.  C. 
R.  306. 

2.  This  per  centum  cannot  be  graduated,  as 
an  annual  salary,  to  be  paid  quarterly.    Ibid. 

3.  Especially  this  cannot  be  done,  where  the 
incumbent  resigns,  or  is  removed  before  the 
close  of  a  year.     Ibid. 

4.  A  bond  given  by  a  receiver  of  public  mo- 
neys, with  scrawl  seals,  is  a  good  bond  under 
the  act  of  congress.  United  States  v.  Stephenson 
et  al,  1  M'Lean's  C.  C.  R.  462. 

5.  The  per  centum  allowed  to  a  receiver  can- 
not be  graduated  and  paid  quarterly.  The  Uni- 
ted States  V.  Edwards,  1  M'Lean's  C.  C.  R.  467. 

6.  The  sureties  of  a  receiver  of  public  money? 
cannot  be  made  liable  for  the  defalcations  prior 
to  the  date  of  their  bonds,  unless  such  defalca- 
tions are  expressly  covered  by  the  bonds.  Myers 
V.  The  United  States,  1  M'Lean's  C.  C.  R.  493. 

7.  Money  received  by  a  receiver  of  public 
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money  had  been  feloniously  stolen.  The  officer 
and  his  sureties  were  not  discharged  from  their 
liability  to  the  goveriinienl  lor  the  money.  The 
United  States  v.  Prescott  ct  al.,  3  Howard,  587. 


RECOGNISANCE. 

1.  Pennsylvania. — An  action  of  debt  was  in- 
stituted in  the  district  court,  upon  a  recognisance 
entered  into  before  an  alderman  of  the  city  of 
Philadelphia,  in  a  case  in  which  a  party  was 
charged  with  having  beaten  a  boy,  so  as  to  cause 
his  death,  on  board  of  a  merchant-vessel  of  the 
United  States,  in  the  harbour  of  Flushing.  The 
recognisance  was  in  these  words  and  figures : 
"July  22d,  United  States  v.  Jasper.  James  Jas- 
per and  S.  Dillingham,  each  tent  in  three  hun- 
dred dollars,  for  the  appearance  of  said  Jasper. 
Taken  by  me.  R.  Wharton  :  and  signed  by  the 
parties."  The  United  States  had  judgment  be- 
low, and  the  cause  was  brought  by  writ  of  error 
into  the  circuit  court.  It  was  decided,  1.  In  a 
recognisance,  the  material  parts  of  the  obliga- 
tion and  the  condition  should  be  set  forth  in  the 
body  of  it,  so  as  to  admit  of  extension,  consist- 
ently with  the  terms  of  it.  2.  It  is  essential  to 
a  breach  of  the  condition  of  a  recognisance,  that 
the  party  who  is  to  appear  should  be  solemnly 
called  before  his  default  is  entered  ;  and  in  an 
action  on  the  recognisance,  it  should  be  clearly 
proved  that  the  party  called  was  warned  and 
neglected  to  appear.  3.  A  material  variance  be- 
tween the  warrant  and  the  recognisance  set  forth 
in  the  declaration,  and  that  given  in  evidence,  is 
fatal.  Dillingham  v.  The  United  States,  2  Wash. 
C.  C.  R.  422. 

2.  Query,  If  the  non-appearance  of  the  recog- 
nisor  can  be  proved  by  parol  evidence  1    Ibid. 

3.  Where  an  individual  is  charged  with  the 
commission  of  a  crime,  and  enters  into  a  recog- 
nisance, conditioned  to  appear  at  a  given  day, 
and  undergo  his  trial,  which  recognisance  is  for- 
feited by  the  failure  of  the  party  to  appear  and 
submit  himself  to  the  law,  but  the  accused  ap- 
pears at  the  succeeding  term  of  the  court,  the 
court  in  which  the  recognisance  is  tiled,  has  full 
power  to  suspend  or  discharge  the  recognisance, 
for  good  cause  shown  by  the  accused,  why  he 
did  not  comply  with  the  condition  of  the  recog- 
nisance :  the  object  of  such  recognisance  being 
not  to  enrich  the  treasury,  but  to  combine  the 
administration  of  criminal  justice  with  the  con- 
venience of  the  person  accused  of  a  criminal 
oflfence,  but  not  proved  to  have  been  cuilty. 
United  States  v.  Testy,  1  Brockenb.  C.  C.  R.  250, 


RECORDS. 

1.  The  record  of  proceedings  against  "un- 
known heirs,"  is  no  evidence  that  any  such 
heirs  existed ;  and  the  decree  and  deed  made  in 
pursuance  of  it,  cannot  avail  to  pass  any  title, 
without  some  evidence  that  there  were  some 


heirs.    Hollingsworth  v.  Barbour  et  al.,  4  Peters, 
466. 

2.  The  clerk  of  the  Union  circuit  court  certi- 
fied that  certain  documents  were  read  in  evi- 
dence, and  among  them  a  patent,  under  which 
F.  claimetl,  issued  by  the  governor  of  Kentucky, 
founded  on  rights  derived  from  the  laws  of  Vir- 
ginia. The  supreme  court  cannot  notice  this 
patent;  it  cannot  be  considered  a  part  of  the 
record.  Lessor  of  Fisher  v.  Cockercll,  5  Peters, 
248. 

3.  In  cases  at  common  law,  the  course  of  the 
court  has  been  uniform,  not  to  consitler  any 
paper  as  part  of  the  record,  which  is  not  made 
so  by  the  pleadings,  or  by  some  opinion  of  the 
court  referring  to  it.  This  rule  is  common  to  all 
courts  exercising  appellate  jurisdiction,  accord- 
ing to  the  course  of  the  common  law.  The  ap- 
pellate court  cannot  know  what  evidence  was 
given  to  the  jury,  unless  it  is  spread  on  the  re- 
cord in  proper  legal  manner.  The  unauthorized 
certificate  of  the  clerk,  that  any  document  was 
read,  or  any  evidence  given  to  the  jury,  cannot 
make  that  document  or  that  evidence  a  part  of 
the  record,  so  as  to  bring  it  to  the  cognizance  of 
the  court.  The  supreme  court  cannot  perceive 
from  the  record  in  this  cause,  that  the  plaintitl 
in  error  claimed  under  a  title  derived  from  the 
laws  of  Virginia.  It  therefore  cannot  judicially 
know  that  this  suit  was  not  a  contest  between 
two  citizens  claiming  entirely  under  the  laws  of 
the  state  of  Kentucky.  When  the  record  of  the 
Um'on  circuit  court  was  transferred  to  the  court 
of  appeals,  the  course  of  that  court  requires  that 
the  appellant  or  the  plaintiff  in  error  shall  assign 
the  errors  on  which  he  means  to  rely.  The  as- 
signment in  that  court  contains  the  first  intima- 
tion that  the  title  was  derived  from  Virginia,  and 
that  the  plaintiff  in  error  relied  on  the  compact 
between  those  states.  But  this  assignment  does 
not  introduce  the  error  into  the  record,  or  in  any 
manner  alter  it.  The  court  of  appeals  was  not 
confined  to  the  inquiry  whether  the  error  assign- 
ed was  valid  in  point  of  law.  The  preliminary 
inquiry  was,  whether  it  existed  in  the  record. 
If,  upon  examining  the  record,  that  court  could 
not  discover  that  the  plaintiff  had  asserted  any 
right  or  interest  in  land  derived  from  the  laws 
of  Virginia,  the  question  whether  the  occupying 
claimants'  law  had  violated  the  compact  between 
the  states  could  not  arise.     Ibid. 

4.  Where  the  issue  in  the  district  court  is  nul 
tiel  record,  and  the  court  below  adjudge  that  the 
plaintiff  has  not  produced  the  record,  there  can 
be  no  reversal  of  that  judgment ;  unless  the 
record,  if  any  is  produced,  is  contained  in  the 
record  brought  up  by  the  writ  of  error  to  the 
circuit  court.  United  States  v.  Cook,  2  Mason's 
C.  C.  R.  22. 

5.  Facts  in  opposition  to  the  record  of  a  judg- 
ment of  a  court  of  one  state,  cannot  be  alleged 
to  contradict  the  judgment  in  an  action.,brought 
upon  it  in  another  state.  Field  v.  Gibbs  et  al., 
Peters'  C.  C.  R.  155. 

6.  Nothing  can  be  assigned  for  error  which 
contradicts  a  record.     Ibid. 

7.  The  proof  of  a  judgment  of  a  state  court 
in  the  manner  prescribed  by  the  act  of  congress 
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of  26th  May,  1790,  is  of  as  high  a  nature  as  an 
inspection  by  the  conrt  of  its  own  record,  or  as 
an  exemplilicalion  would  be  in  any  other  court 
of  the  s;ime  state.  Mills  v.  Duryce,  7  Cranch, 
481;  2  Cond.  Rep.  578. 

8.  Where  the  constitution  declares  that  full 
faith  and  credit  shall  be  <i:iven  in  each  state  to 
the  public  acts,  records,  and  judicial  proceedings 
of  every  other  state,  and  provides  that  congress 
may  by  general  laws  prescribe  the  manner  in 
which  such  acts,  records,  aiul  proceedings  shall 
be  proved,  and  the  effect  thereof;  the  latter 
clause  as  it  relates  to  judgments,  was  intended 
to  provide  the  means  of  giving  to  them  the  con- 
clusiveness of  judgments  upon  the  merits,  when 
it  is  sought  to  carry  them  into  judgments  by  suits 
in  the  tribunals  of  another  state.  The  authenti- 
city of  the  judgment,  and  its  effect,  depend  upon 
the  law  made  in  pursuance  of  the  constitution, 
the  faith  and  credit  due  to  it  as  the  judicial  pro- 
ceeding of  a  state  is  given  by  the  constitution, 
independently  of  all  legislation.  M-Elmayk  v. 
Cohen,  13  Peters,  312. 

9.  By  the  law  of  congress  of  May  26lh,  1790, 
the  judgment  is  made  a  debt  of  record,  not  exa- 
minable upon  its  merits;  but  it  does  not  carry 
with  it  info  another  state,  the  efficacy  of  the 
judgment  upon  property,  or  upon  persons  to  be 
enforced  by  e.vecution.  To  give  it  the  force  of  a 
judgment  in  another  state,  it  must  be  made  a 
judgment  there ;  and  can  only  be  executed  in 
the  latter  as  its  laws  may  permit.     Ibid. 

10.  The  record  of  a  juilgment  in  one  state,  is 
conclusive  in  another,  although  it  appears  that 
the  suit  in  which  it  was  recorded,  was  com- 
menced by  an  attachment  of  property ;  the  de- 
fendant having  afterwards  appeared  and  taken 
defence.  Mayheic  v.  Thatcher  ct  al.,  6  Wheat. 
129;  5  Cond.  Rep.  34. 

11.  The  certificate  of  the  presiding  judge  of 
the  court  of  the  state  of  Louisiana,  stating  that 
the  person  whose  name  is  sisrned  to  the  attesta- 
tion of  a  record,  is  clerk  of  the  court,  and  that 
the  signature  is  his  own  hand-writing,  is  not  in 
conformity  with  the  provisions  of  the  act  of  con- 
gress.    C'rain:  v.  Brown,  Peters'  C.  C.  R.  352. 

12.  Under' the  act  of  INIay  26th,  1790,  ch.  38, 
prescribing  the  mode  in  which  the  public  records 
and  judicial  proceedings,  in  each  slate,  shall  be 
authenticated,  so  as  to  take  effect  in  every  other 
state  ;  copies  of  the  legislative  acts  of  the  several 
states,  authenticated  by  having  the  seal  of  the 
state  affixed  thereto,  are  conclusive  evidence  of 
such  acts  in  the  courts  of  other  states,  and  of  the 
Union.  No  other  formality  is  required  than  the 
annexation  of  the  seal :  and  in  the  absence  of 
all  contrary  proof,  it  must  be  presumed  to  have 
been  done  by  an  officer  having  custody  thereof, 
and  competent  authority  to  do  the  act.  United 
Slates  v.  Amedy,  1 1  Wheat.  392 ;  6  Cond,  Rep. 
362. 

13.  The  constitution  of  the  United  States  in- 
tended to  vest  in  congress  the  full  power  to  de- 
clare the  judgments  of  one  state  court  conclusive 
in  every  other;  and  "the  act  to  prescribe  the 
mode  in  which  the  public  acts,  records,  and  judi- 
cial proceedings  in  each  state  shall  be  authenti- 
cated, so  as  to  take  efTect  in  every  other  slate," 


has  declared  ;  not  that  they  shall  have  full  power 
and  conclusive  effinit,  but  that  they  shall  have 
such  effect,  in  every  other  state,  as  they  possess- 
ed in  the  state  from  which  they  were  taken. 
Green  v.Sarmiento,  Peters'  C.  C.  R.  74. 

14.  Copies  of  record  of  the  proceedings  in  a 
state  court,  which  showed  that  a  suit  was  still 
pending  in  the  court  where  the  copy  was  certi- 
iied,  but  which  were  given  at  a  period  anterior 
to  the  trial  of  a  case  in  which  they  were  offered 
in  evidence,  and  in  the  interval  the  case,  from 
the  course  of  the  court  in  which  it  was  depend- 
ing, miirht  have  been  decided,  wen;  allowed  to 
be  read  in  evidence  ;  from  which  the  jury  might 
infer,  the  suit  was  depending  and  undetermined. 
Hagan  v.  Lucas,  10  Peters,  400. 


RECORDING  OF  DEEDS. 

1.  Under  the  act  of  assembly  of  Virginia,  of 
1758,  no  gift  of  a  slave  was  valid,  unless  in 
writing  and  recorded  ;  but  parol  evidence  may 
be  given  of  a  deed  of  gift,  to  show  the  nature  of 
the  possession  which  accompanied  the  deed. 
Spiers  v.  Willison,  4  Cranch,  398 ;  2  Cond.  Rep. 
150. 

2.  By  the  statute  of  Rhode  Island,  the  record- 
ing of  a  deed  is  necessary,  as  against  third  per- 
sons to  pass  real  estate  ;  but  it  is  not  necessary 
as  between  the  original  parties  or  their  heirs. 
West  V.  Bandall  et  ah,  2  Mason's  C.  C.  R.  181. 

3.  Under  the  act  of  assembly  of  Pennsylva- 
nia of  1715,  if  a  deed  conveyed  lands  lying  in 
several  counties,  it  was  sufficient  that  it  was  re- 
corded in  one  of  the  counties,  where  any  part  of 
the  lands  were  situated.  De  Lancy^s  Lessee  v. 
M'-Kcan,  1  Wash.  C.  C.  R.  525. 

4.  The  recording  of  a  deed  in  the  proper  of- 
fice is  prima  facie  evidence,  and  no  more,  that 
the  deed  was  regularly  proved  and  admitted  of 
record.  Lessee  of  Talbot  v.  Simpson,  Peters'  C. 
C.R.  118. 

5.  By  the  laws  of  North  Carolina  and  Tennes- 
see, a  deed  for  land  in  Tennessee,  executed  in 
North  Carolina,  by  grantors  residing  there,  in 
the  year  1794,  proved  in  1797  by  one  of  the  sub- 
scribing witnesses,  before  a  judge  in  North  Caro- 
lina, and  recorded  in  1808  in  the  proper  county 
in  Tennessee;  is  valid  and  admissible  in  evi- 
dence. Blaclcicell  v.  Patten  et  al,  7  Cranch,  471 ; 
2  Cond.  Rep.  569. 

6.  Although  the  grantees,  in  a  deed  e.xecuted 
after,  but  recorded  before  another  conveyance  of 
the  same  land,  being  bona  fide  purchasers  with- 
out notice,  are  by  law  deemed  to  have  the  bet- 
ter title:  yet  where  L.  conveyed  to  C.  the  land 
in  controversy,  specifically  describing  himself  as 
devisee  of  A.  S.  by  whom  the  land  was  owned 
in  his  lifetime,  and  by  a  subsequent  deed  which 
was  first  recorded,  L.  conveyed  to  B.  "all  the 
right,  title,  and  claim,  which  he  the  said  A.  S. 
had,  and  all  the  right,  title  and  interest  which 
he  the  said  L.  holds  as  legatee  and  representa- 
tive of  the  said  A.  S.  deceased,  of  all  land  lying 
and  being  within  the  state  of  Kentucky,  which 
cannot  at  this  time  be  particularly  described, 
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whether  by  deed,  patent,  mortgage,  survey,  lo- 
cation, contract  or  otherwise;"'  with  a  covenant 
of  warranty  against  all  persons  claiming  under 
L.,  his  heirs  and  assigns:  it  was  held,  that  the 
latter  conveyance  operated  only  upon  lands,  the 
right,  title  and  interest  of  which  was  then  in  L., 
and  which  he  derived  from  A.  S. ;  and,  conse- 
quently could  not  defeat  the  operation  of  the 
first  deed  upon  the  land  specifically  conveyed. 
Brown  v,  Jackson,  3  Wheat.  449:  4  Cond.  Rep. 
291. 

7.  Under  the  law  of  Tennessee,  the  legal  es- 
tate does  not  pass  by  a  deed  of  conveyance  to 
the  grantee,  until  it  is  registered.  Lessee  of  Pat- 
ton  e(  a!.  V.  Reily,  1  Cooke,  119. 

8.  Registration  was  intended  by  the  legisla- 
ture to  stand  in  the  place  of  livery  of  seisin. 
Lessee  of  Patton  v.  Brown,  1  Cooke,  126. 

9.  In  Tennessee,  so  soon  as  a  deed  is  regis- 
tered, the  grantee  is  considered  as  having  been 
legally  seised  from  the  date  of  it :  the  plaintiff 
in  ejectment  may  therefore  recover  upon  a  deed, 
executed  before,  but  registered  after  the  date  of 
the  demise  in  the  declaration.     Ibid. 

10.  If  the  law  directs  a  conveyance  to  be  re- 
gistered in  the  county  where  the  grantor  resides, 
and  there  are  several  grantors,  it  is  not  sufficient 
to  register  in  the  county  where  one  only  resides. 
Watson  et  al.  v.  Dobbins,  1  Cooke,  359. 

11.  Recitals  in  a  deed  are  binding  on  the  par- 
ties to  it,  and  those  claiming  under  them ;  but 
not  on  strangers.  Denn,  ex  clem  of  West,  v.  Pine 
etal,  4  Wash.  C.  C.R.691. 

12.  To  authorize  the  recording  of  a  deed  by 
the  law  of  Pennsylvania,  a  certificate  of  its  ac- 
knowledgment by  a  justice  of  the  peace  of  the 
state  of  New  York,  and  a  certificate  of  the  court 
of  common  pleas  of  that  state,  that  he  was  such 
justice,  is  not  sufficient;  unless  it  also  certify 
that  he  was  a  chief  officer  in  the  county.  Les- 
see of  Rhoades  and  Snyder  v.  Selin  et  al.,  4  Wash. 
C.  C.  R.  715. 

13.  It  is  no  objection  to  the  exemplification, 
that  the  justice  who  wrote  and  certified  the  ac- 
knowledgment, did  not  also  state  himself  a  jus- 
tice of  the  peace  in  the  certificate;  if  the  omis- 
sion be  supplied  by  proof  of  that  fact  at  the  trial. 
If  he  do  so  style  himself,  that  is  prima  facie  evi- 
dence of  the  fact.     Ibid. 

14.  The  fair  construction  of  the  act  of  assem- 
bly of  Virginia,  which  was  passed  in  December, 
1792,  for  regulating  conveyances,  requires  that 
a  deed  of  trust,  or  a  mortgage  on  personal  estate, 
should  be  recorded  by  the  general  court  of  the 
district,  county,  city,  or  corporation,  in  which 
the  grantor  resided ;  and,  consequently,  a  deed 
of  trust,  or  mortgage  on  slaves,  which  was  re- 
corded only  in  the  court  of  the  county  in  which 
the  slaves  were  usually  employed,  (the  grantor 
residing  in  a  diff'erent  county.)  was  held  void,  as 
to  a  creditor.  Bond  v.  Ncwburn  et  al.,  1  Brock- 
enb.  C.  C.  R.  316. 

15.  According  to  the  true  construction  of  the 
law  of  Pennsylvania  of  1715,  relative  to  the  re- 
cording of  deeds,  the  deed  should  be  recorded 
in  the  county  where  the  land  lies.  But  if  a  deed 
conveys  lands  lying  in  difTerent  counties,  the 
law  does  not  require  that  it  shall  be  recorded  in 
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each  county.  It  is  sufficient  if  it  be  recorded  in 
one  of  the  counties,  and  then  the  e.xemplification 
of  it  will  be  evidence  as  to  any  of  the  lands  con- 
veyed :  and  this  construction  of  the  law  is  sup- 
ported by  the  practice  and  tacit  approbation  of 
the  bench  and  bar,  as  clearly  proved  to  the  court. 
Delancey^s  Lessee  v.  M'-Kean,  1  Wash.  C.  C.  R. 
525. 

16.  Until  the  act  of  1778,  there  was  no  abso- 
lute necessity  to  record  deeds,  at  all,  except 
mortgages ;  and  this  law  was  passed  for  the  pro- 
tection of  creditors  and  subsequent  purchasers. 
Ibid. 

17.  The  provisions  of  the  act  of  1715  were 
merely  intended  for  the  preservation  and  safe- 
keeping of  deeds.     Ibid. 

18.  A  deed  to  A.  in  consideration  of  a  sum  of 
money  paid  or  secured  to  be  paid,  in  the  usual 
form  of  a  deed  of  bargain  and  sale,  is  to  be  con- 
sidered as  a  conveyance  executed;  notwith- 
standing a  covenant  by  the  grantor,  '■'■  to  make  a 
patent ;  which  can  only  mean,  to  obtain  one, 
and  deliver  it  to  the  grantee.  Lessee  of  Willis 
V.  Bucher,  3  Wash.  C.  C.  R.  369. 

19.  The  court  upon  a  special  verdict,  or  a 
case  agreed,  cannot  presume  that  a  deed  made 
in  consideration  of  a  nominal  sum,  the  day  after 
another  was  made  expressly  on  a  lottery  con- 
sideration, was  also  on  a  lottery  consideration, 
as  to  avoid  it.  Nor  can  the  court  presume  a 
deed  to  be  fraudulent,  unless  the  case  or  verdict 
stales  facts  to  show  the  fraud.  Ridgway  v.  Og- 
den,  4  Wash.  C.  C.  R.  139. 

20.  The  act  of  the  legislature  of  Kentucky, 
of  1796,  respecting  conveyances,  restrains  the 
right  to  convey  property  by  certain  rules  which 
it  prescribes,  and  which  are  deemed  necessary 
for  public  convenience.  The  original  right  to 
convey  property  remains  unimpaired,  except  so 
far  as  it  is  abridged  by  the  statute.  Lessee  of 
Sicard  v.  Davis  etal.,  6  Peters,  124. 

21.  The  first  section  of  the  act  can  apply  only 
to  purchasers  of  the  title  asserted  by  the  con- 
veyance, and  to  the  creditors  of  the  party  who 
has  made  it.  It  protects  such  purchasers  from 
a  conveyance  of  which  they  had  no  notice,  and 
which;  if  known,  would  have  prevented  their 
making  the  purchase;  because  it  would  have 
informed  them  that  the  title  was  bad,  that  the 
vendor  had  nothing  to  sell.  But  the  purchaser 
from  a  different  person,  of  a  different  title, 
claimed  under  a  diff'erent  patent,  would  be  en- 
tirely unconcerned  in  the  conveyance.  To  him 
it  would  be  entirely  unimportant,  whether  this 
distinct  conflicting  title  was  asserted  by  the  origi- 
nal patentee,  or  by  his  vendor.  The  same  gene- 
ral terms  are  applied  to  creditors  and  to  purcha- 
sers ;  and  the  word  creditors  can  mean  only  the 
creditors  of  a  vendor.     Ibid. 

22.  Under  that  statute  the  only  requisites  to  a 
valid  conveyance  of  lands  are,  that  it  shall  be  in 
writing,  and  shall  be  sealed  and  delivered. 
Ibid.  ^    ^ 

23.  The  acknowledgment,  and  the  proof  which 
may  authorize  the  admission  of  the  deed  to  re- 
cord, and  the  recording  thereof,  are  provisions 
which  the  law  makes  for  the  security  of  cre- 
ditors and  purchasers.     They  are   essential  to 
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the  validity  of  the  deed  as  to  persons  of  that 
description,  not  as  to  the  grantor.  His  estate 
passes  out  of  him  and  vests  in  the  grantee,  as 
far  as  respects  himself,  as  entirely,  if  the  deed 
be  in  writing,  sealed  and  delivered,  as  it  it  be 
also  acknowledged,  or  attested  and  proved  by 
three  subscribing  witnesses,  and  recorded  in  the 
proper  court.  In  a  suit  between  them,  such  a 
deed  is  completely  executed,  and  would  be  con- 
clusive, ahhough  never  admitted  to  record,  nor 
attested  bv  any  sub.-*cribing  witness.  Proof  ot 
sealing  and  delivernig  would  alone  be  recjuired  ; 
and  the  acknowledgment  of  the  fact  by  the  party 
would  be  sutlicient  proof  of  it.     Ibid. 

24.  Deeds  for  lands  in  the  District  of  Colum- 
bia, executed  by  an  iivsolvent  debtor,  under  the 
insolvent  laws  of  the  state  of  Pemisylvania,  anil 
under  and  in  conformity  with  the  insolvent  laws 
of  the  state  of  Maryland,  not  having  been  en- 
rolled in  the  general  court  where  the  lands  lie, 
are,  in  a  legal  sense,  mere  nullities,  and  inca- 
pable of  passing  the  lands  described  in  them. 
Greenlcaf's  Lessee  v.  Birth.  6  Peters,  302. 

25.  In  the  probate  of  deeds,  the  court  has  a 
special  limited  jnrisdictioii,  and  the  record  should 
state  the  facts  which  show  its  jurisdiction  in  the 
particular  case.  If  this  rule  be  disregarded, 
every  deed  admitted  to  record,  on  whatever  evi- 
dence, must  be  considered  as  regularly  admit- 
ted.    'Ross  V.  M-Lung,  6  Peter.*,  2^83. 

26.  Bonds  and  other  deeds  may,  in  many 
cases,  be  good  in  part,  and  void  for  the  residue, 
where  the  residue  is  founded  in  illegality,  but 
not  malum  in  se.  The  United  States  v.  Bradley, 
10  Peters,  343. 

27.  There  is  no  solid  distinction  between 
bonds  and  other  deeds  containing  conditions, 
covenants  or  grants,  not  malum  in  se,  but  illegal 
at  the  common  law;  and  those  containing  con- 
ditions, covenants  or  grants,  illegal  by  the  ex- 
press prohibitions  of  statutes.  In  each  case  the 
bonds  or  other  deeds  are  void,  as  to  such  condi- 
tions, covenants  or  grants,  which  are  illegal ;  and 
are  good  as  to  all  others  which  are  legal  and 
unexceptionable  in  their  purport.  The  only  ex- 
ception is,  when  the  statute  has  not  confined  its 
prohibitions  to  the  illegal  conditions,  covenants 
or  grants,  but  has  expressly,  or  by  necessary 
implication,  avoided  the  whole  instrument  to  all 
intents  and  purposes.     Ibid. 

28.  The  registry  of  a  paper,  not  duly  or  legally 
recorded,  is  not  constructive  notice.  Lyman  v. 
Arnold,  5  Mason's  C.  C.  R.  195. 

29.  By  the  common  law,  a  deed  of  land  is 
valid  without  registration  ;  and  where  register 
acts  require  deeds  to  be  recorded,  they  are  valid 
until  the  time  prescribed  by  the  statute  has  ex- 
pired ;  and;  if  recorded  within  the  time,  are  as 
effectual  from  the  date  of  execution,  as  if  no 
register  act  existed.  Clarke  v.  White,  12  Peters, 
178. 

30.  A  delivery  of  a  deed  is  essential  to  its 
validity.  If  it  be  delivered  as  an  escrow  on 
conditions,  those  conditions  must  be  complied 
with  before  it  can  take  effect  as  a  deed.  Carr 
V.  Hoxie,  5  Mason's  C.  C.  R.  60. 

31.  Rhode  Island.— A  mortgage  was  recorded 
by  the  town  clerk,  of  the  place  where  the  pro- 


perty was,  he  beitig  the  proper  officer  to  record 
such  instruments,  under  the  statute  of  Rhode 
Island.  He  kept  two  books,  in  one  of  which  he 
recordeil  mortgages,  which  inclutied  real  estate  ; 
and  in  the  other,  mortgages  upon  personal  pro- 
jierty  only.  A  mortgage  which  included  real 
and  personal  eslate,  was  lirst  recorded  in  the 
book  kept  for  recording  mortgages  on  real  es- 
tate ;  and  the  otlicergave  a  certilicate,  '-Lodged 
in  the  town  clerk's  otiice  to  record,  November 
20,  1837,  at  5  P.  M..  and  recorded  same  day  in 
the  record  of  mortgages  in  East  Greenwich, 
book  No.  4,  &c."  The  court  held  that  this  cer- 
tificate was  evidence  of  the  proper  record  of  the 
mortgage.     Anthony  v.  Butler,  13  Peters,  429. 

32.  Where  a  statute  requires  that  mortgages 
on  personal  property  shall  be  recorded  in  a  book 
to  be  specially  kept  for  the  purpose,  and  says 
nothing  as  to  the  book  in  which  mortgages  on 
real  and  personal  property  shall  be  recorded, 
and  in  the  conveyance,  the  personal  and  real 
property  mortgaged  are  so  blended  as  to  be  in- 
separable, it  would  be  unreasonable  to  require  a 
double  record  of  the  mortgage.  The  record  of 
the  mortgage  in  the  book  kept  for  the  recording 
of  mortgages  on  real  estate,  is  within  a  fair  con- 
struction of  the  statute  of  Rhode  Island.     Ibid. 

33.  The  registry  act  of  Ohio  directs  that  all 
deeds  made  within  the  state,  shall  be  recorded 
within  six  months  from  the  time  of  the  actual 
execution  thereof;  and  declares,  that  if  any  such 
deed  shall  not  be  recorded  in  the  county  where 
the  land  lies,  within  the  limits  allowed  by  the 
law,  "the  same  shall  be  deemed  fraudulent  and 
void  against  any  subsequent  purchaser,  for  a 
valuable  consideration,  without  notice  of  such 
deed."     Steele''s  Lessee  v.  Spencer,  1  Peters,  559. 

34.  In  the  construction  of  the  registry  act  of 
Ohio,  the  term  "purchasers."  is  usually  taken 
in  its  limited  legal  sense.  It  means  a  complete 
purchaser;  or,  in  other  words,  a  purchaser 
clothed  with  a  legal  title.     Ibid. 

35.  It  is  not  necessary  that  a  deed  made  to  a 
subsequent  bona  fide  purchaser,  whhout  notice, 
shall  be  recorded  to  give  it  operation  against  a 
prior  unrecorded  deed  ;  as  by  the  provisions  of 
the  registry  acts,  the  prior  deed  is  declared  iii 
itself  absolutely  void  as  against  such  purchaser. 
Ibid.  560. 

36.  A  decree  of  the  supreme  court  of  Ohio 
ordered  that  the  patentee  of  a  certain  tract  of 
land  should,  w-ithin  six  months,  make  a  deed, 
&c.,  with  covenants  of  warranty  conveying  a 
portion  of  the  lanil  held  under  a  patent  to  the 
complainants  in  that  suit,  and  on  the  failure  of 
A  to  make  the  said  deed,  &c..  "  that  then  and 
in  that  case,  the  complainant  shall  hold,  possess 
and  enjoy  the  said  portion  of  land,  in  as  full  a'nd 
ample  a  manner  as  if  the  same  had  been  con- 
veyed to  him."  The  decree  of  the  supreme 
court  of  Ohio,  by  which  a  conveyance  of  land  is 
directed  to  be  made,  the  decree  being  according 
to  the  laws  of  Ohio,  vested  in  those  to  whorn  the 
deed  was  ordered  to  be  made,  such  a  legal  title 
to  the  land  to  have  been  conveyed  by  the  deed, 
as  would  have  been  vested  by  a  deed  of  equal 
date  ;  and  the  registry  act  of  Ohio  applies  as 
well  to  a  title  under  such  a  decree,  as  it  would 
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do  if  the  party  held  under  a  bona  fide  deed  of 
the  same  date  with  the  patent  for  the  land,  and 
the  decree  gives  a  legal  title  as  ample  as  a  deed. 
Jbid.  558. 

37.  If  a  deed  has  not  been  proved,  acknow- 
ledged and  recorded,  and  would  therefore  be 
insufficient  against  subsequent  purchasers,  with- 
out notice;  parties  who  claim  under  such  deed, 
have  a  right  to  come  into  a  court  of  equity,  for 
a  discovery,  upon  the  ground  of  notice;  and  if 
notice  should  be  brought  home  to  the  subsequent 
purchasers,  the  complainants  have  a  right  to 
relief,  by  a  decree  quieting  the  title.  Findlcy 
et  al.  V.  Hinde  and  Wife,  1  Peters,  245. 

38.  By  the  laws  of  Georgia,  all  public  grants 
are  required  to  be  recorded  in  the  proper  state 
department.  Patterson  v.  Winn  et  al.,  5  Peters, 
233. 

39.  The  acts  of  1715,  and  1766,  of  Maryland, 
require  that  all  conveyances  of  land  shall  be  en- 
rolled in  the  records  of  the  same  county  where 
the  lands,  tenements  or  hereditaments  conveyed 
by  such  deed  or  conveyance  do  lie.  or  in  the 
provincial  court,  as  the  case  may  be.  The  courts 
of  Maryland  are  understood  to  have  decided, 
that  copies  of  deeds  thus  enrolled,  may  be  given 
in  evidence.  Dick  et  al.  v.  Balch  et  al.,  8  Pe- 
ters, 30. 

40.  Copies  of  deeds  that  are  not  required  to 
be  enrolled,  cannot  be  admitted  in  evidence; 
but  deeds  of  bargain  and  sale  are,  by  the  laws 
of  the  state,  required  to  be  enrolled;  and,  by 
the  uniform  tenor  of  the  decisions  of  the  courts 
of  the  state,  exemplifications  of  records  of  deeds 
of  bargain  and  sale  are  as  good  and  competent 
evidence  as  the  originals  themselves.     Ibid. 

41.  By  the  common  law,  a  deed  of  land  is 
valid  without  registration  ;  and  where  register 
acts  require  deeds  to  be  recorded,  they  are  valid 
until  the  time  prescribed  by  the  statute  has  ex- 
pired ;  and,  if  recorded  within  the  time,  are  as 
effectual  from  the  date  of  execution,  as  if  no 
register  act  existed.  Clarke  v.  White,  12  Peters, 
178. 

42.  A  bottomry  bond  need  not  be  recorded, 
under  the  statute  of  Massachusetts  (1832,  ch.  57) 
which  requires  the  registration  of  mortgages  on 
real  property.  The  Brig  Draco,  2  Sumner's  C. 
C.  R. 157. 

43.  A  conveyance  had  been  made  of  certain 
lands  on  the  7th  of  May,  1829.  Before  it  could 
be  properly  recorded,  the  defendant  attached 
those  lands,  to  secure  a  note  signed  by  the 
grantees  on  the  8th  of  May,  1829,  the  day  fol- 
lowing the  execution  of  the  conveyance,  and 
payable  in  thirty  days;  but  which  was  antedated 
as  of  the  3d  of  April  preceding,  being  the  time 
when  the  goods  which  formed  the  consideration 
of  it  had  been  sold  on  a  credit  of  six  months. 
Held,  that  the  antedating  the  note,  and  creating 
a  present  debt,  on  which  the  attachment  of  the 
lands  was  made,  was  a  fraud  on  the  mortgagees 
or  grantees  of  the  land,  and  did  not  disturb  their 
rights  under  the  conveyance,  whatever  might 
be  the  validity  of  the  proceedings  as  between 
the  parties.  Briggs  v.  French,  2  Sumner's  C.  C. 
R.  251. 


44.  Query,  If  an  attachment  by  a  creditor  will 
overreach  the  title  of  a  prior  grantee  from  the 
debtors,  unless  he  has  been  guilty  of  laches  in 
recording  the  deed.  If  he  records  it  within  a 
reasonable  lime,  can  it  be  defeated  by  an  inter- 
mediate attachment "?     Ibid. 

45.  Query,  Where  a  conveyance  is  made  by 
one  partner,  of  his  separate  property,  to  his  pri- 
vate creditor,  can  a  creditor  of  the  firm,  by  an 
attachment  laid  before  the  deed  of  conveyance 
is  recorded,  defeat  the  prior  title  of  such  private 
creditor?  If  he  may  at  law,  can  he  do  so  in 
equity  1     Ibid. 

46.  Courts  of  equity  in  the  United  States, 
where  the  registration  of  deeds  is  universally 
provided  for,  should  not  enlarge  the  doctrine  of 
constructive  notice,  or  follow  all  the  English 
cases  on  the  subject,  without  a  due  regard  for 
the  circumstances  and  laws  of  the  country. 
Flagg  V.  Mann,  2  Sumner's  C.  C.  R.  487. 


RE-ENTRY  ON  NONPAYMENT  OF  RENT. 

1.  It  is  a  settled  rule  at  common  law,  that 
when  a  right  of  entry  is  claimed  on  the  ground 
of  forfeiture  for  nonpayment  of  rent,  there  must 
be  proof  of  a  demand  of  the  precise  sum  due,  at 
a  convenient  time  before  sunset  on  the  day  when 
the  rent  is  due,  upon  the  land,  in  the  most  noto- 
rious place  of  it,  even  though  there  be  no  person 
on  the  land  to  pay.  Connor  v.  Bradley,  17  Pe- 
ters. 263. 

2.  By  the  statute  of  George  II.,  in  force  in  the 
county  of  Washington,  two  modes  of  proceeding 
are  prescribed  for  the  recovery  of  land  let  for 
rent,  when  the  rent  is  unpaid,  and  sufficient  dis- 
tress cannot  be  found  on  the  premises;  one,  in 
the  case  of  judgment  against  tfie  casual  ejector; 
the  other,  in  case  of  its  coming  to  trial.  In  the 
former  case,  an  aflidavit  must  be  made  in  the 
court  vi'here  the  suit  is  depending,  that  half  a 
year's  rent  was  due  before  the  declaration  was 
served,  and  that  no  sufficient  distress  was  to  be 
found  on  the  premises  countervailing  the  arrears 
then  due,  and  that  the  lessor  had  power  to  re- 
enter; in  the  latter  (that  of  the  trial),  the  same 
things  must  be  proved  on  the  trial.  It  has  been 
held,  that  this  statute  does  not  extend  to  cases 
where  there  is  a  sufficient  distress  on  the  pre- 
mises; and  consequently  the  lessor  must  pro- 
ceed at  common  law,  as  before  the  statute. 
Ibid. 


REFEREES. 

1.  Referees  cannot  be  examined  by  the  court, 
to  explain  what,  on  the  face  of  the  report,  is 
vague  and  uncertain.  Kingston  v.  Kincaid,  1 
Wash.  C.  C.  R.  448. 

2.  Unless  the  submission  authorized  the  re- 
ferees to  refer  to  the  court  the  decision  of  a  ques- 
tion, it  cannot  be  done ;  the  referees  cannot 
delegate  their  authority.     Ibid. 
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3.  That  judges  chosen  by  the  parties  them- 
selves, as  well  as  those  constituted  by  law,  ought 
to  be  exempt  tioni  all  imputation  ot  partiality  or 
corruption  ;  that  their  conduct  ouiiht  to  be  lair, 
and  their  proceedings  regular,  so  as  to  give  the 
parlies  an  opportunity  of  benig  heard,  and  them- 
selves the  means  ol  understanding  the  subjects 
they  are  to  decide,  are  propositions  not  to  be 
controverted  ;  but  corrupt  motives  are  not  likely 
to  be  ascribed  to  the  arbiter,  nor  is  partiality  to 
be  ascribed  to  him,  on  account  of  dillerence  of 
opinion  with  respect  to  the  decision  he  has 
made.  Davtfs  Lx'rs  v.  Faw,  7  Cianch,  171)  2 
Cond.  Rep.  461. 

4.  In  awards,  the  judgment  of  the  arbitrators 
or  the  referees  is  conclusive  upon  all  matters  of 
fact.  If,  however,  there  be  a  mistake  of  fact 
(as  in  calculations,  apparent  upon  the  face  of  the 
award),  or  if  the  referees  are  satisfied  of  a  mis- 
take of  fact,  though  not  apparent  on  the  face  of 
the  award,  and  certify  their  wish  to  correct  it, 
the  award  will  be  recommitted  to  rectify  the 
mistake.  But  such  mistake  is  no  ground  to  set 
aside  an  award.  Kkine  v.  Catara,  2  Gallis.  C. 
C.  K.  61. 

5.  Referees  are  judges  as  well  of  the  law  as 
of  the  fact.  If  no  reservation  is  made  in  the 
submission,  the  parties  are  presumed  to  agree 
that  everything,  both  as  to  law  and  fact,  neces- 
sary for  the  decision,  is  included  in  the  authority 
of  the  referees.  Under  a  general  submission, 
therefore,  the  referees  have  rightfully  a  power 
to  decide  on  the  law  and  on  the  fact.  Under 
such  a  submission,  the  referees  are  not  bound 
to  award  on  dry  principles  of  law;  but  they  may 
award  according  to  equity  and  good  conscience. 
Ibid. 

6.  If  referees  refer  a  point  of  law  to  the  court 
by  spreading  it  on  the  award,  and  mistake  the 
law,  the  award  will  be  set  aside.  If  they  admit 
the  law.  but  decide  contrary  thereto,  upon  prin- 
ciples of  equit}-  and  good  conscience,  although 
such  intent  appear  on  the  face  of  the  award,  it 
is  no  ground  to  set  it  aside.     Ibid. 

7.  Where  referees  make  a  plain  mistake  in 
a  matter  of  law,  it  constitutes  a  valid  objection 
to  their  report.  Kelly  v.  Johnson  et  al.,  3  Wash. 
C.  C.  R.  45. 

8.  The  plaintiff  filed  a  bill  for  relief  from  a 
judgment  entered  on  the  award  of  referees, 
claiming  to  have  certain  credits  allowed  to  him, 
which  had  not  been  given  to  him  in  the  account 
stated  and  adjusted  between  him  and  the  de- 
fendant, on  which  an  award  had  been  made  by 
referees.  It  was  held  by  the  circuit  court  of 
Pennsylvania,  that  plain  mistakes  of  facts  which 
appear  from  the  face  of  the  award,  or  which 
could  be  made  out  from  the  evidence  laid  before 
the  referees,  for  their  examination,  might  have 
been  taken  advantage  of  by  exceptions  to  the 
award ;  and  these  cannot,  afterwards,  be  made 
a  subject  for  claims  to  relief  in  equity.  Hurst 
V.  Hurst,  2  Wash.  C.  C.  R.  127. 

9.  A  report  of  referees  made  under  an  order 
of  court  was  set  aside,  because  a  plain  and  pal- 
pable mistake  as  to  matters  of  fact  appeared  by 
the  evidence  of  the  referees.     Ibid. 
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1.  An  American  registered  vessel,  in  part 
transferreii  by  parol  while  at  sea,  to  an  American 
citizen,  and  resold  to  her  original  owners,  on  her 
return  into  jxirt  before  her  entry,  does  not  by 
that  operation  lose  her  privileges  as  an  American 
bottom,  nor  become  subject  to  foreign  duties. 
United  Slates  v.  U^illings  ^  Francis,  4  Cranch,  48  ; 
2  Cond.  Rep.  20. 

2.  In  case  of  alienation  to  a  foreigner,  the 
privileges  of  an  American  bottom  are  ip.so  facto 
forfeited ;  but  in  case  of  alienation  to  a  citizen, 
they  are  not  forfeited  until  after  she  ought  to 
have  been  registered  anew)  and  the  oath  which 
entitles  her  to  enter  as  an  American  bottom,  does 
not  require  such  new  register.     Ibid. 

3.  A  policy  of  insurance  on  a  vessel  sailing 
under  a  regi.ster  which  has  been  obtained  with- 
out conforming  to  the  requisitions  of  the  laws  of 
the  United  States,  relative  to  the  registry  and 
enrolling  of  vessels  of  the  United  States,  is  not 
void  )  and  an  action  may  be  maintained  on  such 
a  policy,  to  recover  a  loss  sustained  by  the  as- 
sured. The  policy  may  not  have  been  designed 
to  aid,  assist  or  advance  any  unlawful  purpose, 
and  was  a  lawful  contract  in  itself,  only  remotely 
connected  with  the  use  of  the  certificate  of  re- 
gistry. The  Ocean  Insurance  Co.  v.  Polleys,  13 
Peters,  157. 

4.  The  register  of  a  vessel  is  the  only  docu- 
ment which  need  be  on  board  during  a  period 
of  universal  peace,  in  compliance  with  the  war- 
ranty of  national  character.  Catlctt  v.  Pacific 
Ins.  Co.,  Paine's  C.  C.  R.  594. 

5.  It  is  the  original  register  which  is  required 
by  law  to  be  transmitted,  on  the  loss  of  a  vessel, 
to  the  register  of  the  treasury  to  be  cancelled. 
And  it  is  the  practice  not  to  destroy  the  register 
after  it  is  cancelled;  it  is  a  document  required 
by  law  to  be  deposited  in  the  register's  office ) 
and  a  duly  certified  copy  of  it  is  legal  evidence. 
Ibid. 

6.  If  one  of  two  partners  in  a  house  of  trade 
in  the  United  States,  obtain  a  United  States'  re- 
gister for  a  ship,  by  swearing  that  he,  together 
with  his  partner,  of  the  city  of  New  York,  are 
the  sole  owners  of  the  vessel,  when  hi  fact  his 
partner  is  domiciled  in  England;  the  vessel  is 
liable  to  forfeiture  under  the  registry  act  of 
December  31st,  1792,  ch.  146.  The  Venus.  ? 
Cranch,  253  ;  3  Cond.  Rep.  109. 

7.  A  transfer  of  a  registered  vessel  of  the 
United  States,  to  a  foreign  subject,  in  a  foreign 
port,  for  the  purpose  of  evading  the  revenue  laws 
of  the  foreign  country,  with  an  understanding 
that  it  is  to  be  afterwards  reconveyed  to  tie 
former  owner,  works  a  forfeiture  of  the  vessel, 
under  the  sixteenth  section  of  the  ship  registry 
act  of  the  31st  of  December,  1792,  ch.  1;  uidess 
the  transfer  is  made  known  in  the  manner  pre- 
scribed by  the  seventh  section  of  the  act.  The 
statute  does  not  require  a  beneficial  or  bona  fide 
sale;  but  a  transmutation  of  ownership,  "by 
way  of  trust,  confidence,  or  otherwise,'"  is  suffi- 
cient. The  Margaret,  9  Wheat.  421;  5  Cond 
Rep.  638. 
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8.  Query.  Whether,  in  such  a  case,  a  recon- 
veyance would  be  decreed  by  a  court  of  justice 
in  this  country  ■?     Ibid. 

9.  The  proviso  in  the  sixteanth  section  of  the 
registry  act,  being  by  way  of  exception  from  the 
enacting  clause,  need  not  be  taken  notice  of  in  a 
libel  filed  to  enforce  the  forfeiture.  It  is  matter 
of  defence  to  be  set  up  by  the  party  in  his  own 
claim.  The  proviso  applies  only  to  the  case  of 
a  part-owner.     Ibid. 

10.  The  trial  of  such  a  case  is  by  the  court, 
and  not  by  a  jury,  in  seizures  on  waters  navi- 
gable from  sea,  by  vessels  of  ten  tons  burthen 
and  upwards.     Ibid. 

11.  A  registered  vessel  which  continues  to 
use  her  register,  after  her  transfer  to  a  foreigner, 
is  liable  to  forfeiture  under  the  twenty-seventh 
section  of  the  registry  act,  as  using  a  register 
without  being  entitled  to  it.     Ibid. 

12.  It  is  not  the  sale  of  an  American  vessel, 
to  an  American  citizen,  which  subjects  the  vessel 
to  a  forfeiture  of  her  privileges ;  but  the  neglect 
to  obtain  a  new  register,  where  the  circumstan- 
ces of  the  case,  and  the  provisions  of  the  act  of 
congress,  will  permit  the  same  to  be  obtained. 
Willing  ^  Francis  v.  The  United  Stales,  1  Wash. 
C.  C.  R.  125. 

13.  By  the  law  of  the  United  States,  relating 
to  the  registry  and  enrolment  of  vessels,  the  in- 
accurate recital  of  the  certificate  of  registry  in  a 
bill  of  sale,  does  not,  as  in  England,  avoid  the 
sale;  but  merely  deprives  the  vessel  of  her 
American  character.  Phillips  v.  Ledley,  1  Wash. 
C.  C.  R.  226. 

14.  If  a  registered  vessel  is  assigned  to  a  fo- 
reigner, she  is  only  deprived  of  her  American 
character.     Ibid. 

15.  The  sale  of  a  licensed  vessel  to  a  foreigner 
is  not  void  ;  but  the  vessel  is  liable  to  forfeiture. 
Ibid. 

16.  Under  the  act  of  congre.ss  of  December 
3] St,  1792,  which  declares  "that  if  a  false  oath 
be  taken  in  order  to  procure  a  register  for  a  ves- 
sel, the  vessel  or  its  value  shall  be  forfeited," 
the  United  States  have  an  election  to  proceed 
against  the  vessel  as  forfeited,  or  against  the 
person  who  took  the  false  oath  for  its  value.  But 
until  that  election  is  made,  the  property  of  the 
vessel  does  not  vest  in  the  United  States;  and 
the  United  States  cannot  maintain  an  action  for 
money  had  and  received,  against  the  assignees 
of  the  person  who  took  the  oath,  and  who  had 
become  bankrupt ;  the  assignees  having  sold  the 
vessel  and  received  the  purchase  money  before 
seizure  of  the  vessel.  United  States  v.  Grundy 
^  Thornhurgh,  3  Cranch,  337  ;  1  Cond.  Rep.  554. 

17.  iNIaryland. — An  information  was  filed  in 
the  district  court  of  the  United  States  on  the  1st 
of  October,  1832,  against  the  brig  Burdett,  al- 
leging her  to  have  been  forfeited  to  the  United 
States  for  a  violation  of  the  registry  acts,  she 
being  owned  in  whole  or  in  part  by  a  foreigner, 
a  subject  of  the  king  of  Spain.  The  vessel  was 
purchased  by  an  agent  of  George  S.  Steever,  a 
native  citizen  of  the  United  States,  and  was  sent 
to  the  Havana.  From  the  time  of  her  arrival  at 
Havana,  she  was  placed  under  the  direction  of 
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J.  J.  Carrera,  a  merchant  of  that  place,  and  all 
her  voyages  directed  by  him,  professing  to  act 
as  the  agent  of  Mr.  Steever.  Part  of  the  cost 
of  the  brig  was  paid  in  cash  by  Mr.  Steever,  to 
his  agent  on  his  return  to  the  United  States,  and 
the  balance  charged  by  the  agent  and  settled  for 
in  account  with  Mr.  Carrera.  The  counsel  for 
the  United  States  offered  in  evidence  certain 
letters  written  by  Mr.  Carrera  to  Captain  Nabb, 
the  commander  of  the  Burdett  during  her  seve- 
ral voyages,  which  had  been  directed  by  him, 
and  which  letters  related  to  the  business  and 
employment  of  the  Burdett.  The  letters  were 
objected  to  as  evidence,  and  were  admitted  in 
the  district  and  circuit  court,  to  which  latter 
court  the  case  was  taken  on  an  appeal  by  the 
claimant  of  the  vessel.  Held,  that  the  letters 
were  not  legal  evidence.  United  States  v.  The 
Brig  Burdett,  9  Peters,  682. 

18.  The  object  of  this  prosecution  was  to  en- 
force a  forfeiture  of  the  vessel  and  all  that  per- 
tains to  her,  for  a  violation  of  a  revenue  law. 
The  prosecution  was  a  highly  penal  one,  and  the 
penally  should  not  be  inflicted  unless  the  infrac- 
tions of  the  law  shall  be  established  beyond 
reasonable  doubt.     Ibid. 

19.  That  frauds  are  often  practised  under  the 
revenue  laws  cannot  be  doubted,  and  that  indi- 
viduals who  practise  these  frauds  are  exceed- 
ingly ingenious  in  resorting  to  various  subterfuges 
to  avoid  detection,  is  equally  notorious.  But 
such  acts  cannot  alter  the  established  rules  of 
evidence,  which  have  been  adopted  as  well  with 
reference  to  the  protection  of  the  innocent,  as  the 
punishment  of  the  guilty.     Ibid. 

20.  Under  the  twenty-seventh  section  of  the 
registry  act  of  1792,  ch.  146.  vessels  which  have 
not  been  previously  registered,  as  well  as  those 
which  have  been  previously  registered,  may  be 
forfeited  by  a  fraudulent  use  of  the  certificate  of 
registry.  The  Neptune,  3  Wheat.  601 ;  4  Cond. 
Rep.  351. 

21.  When  a  vessel  belonging  in  part  to  a  fo- 
reigner, was  registered  as  an  American  vessel. 
and  subsequently  sold,  for  a  valuable  considera- 
tion, to  one  ignorant  of  the  fraud  which  had  been 
committed  ;  it  was  held  that  she  was  not  subject 
to  forfeiture  in  the  hands  of  such  bona  fide 
owner.  United  States  v.  The  Anthony  Blangin,  2 
Adm.  Decis.  452. 

22.  A  citizen  of  the  United  States,  resident  in 
a  foreign  country,  may,  under  the  act  of  31st 
December,  1792,  command  a  registered  vessel 
of  the  United  States,  without  her  right  to  the 
payment  of  domestic  duties  being  affected  there- 
by ;  but  under  the  same  act,  he  cannot  be  the 
owner  of  a  vessel  of  the  United  States.  United 
States  V.  Gillies,  Peters'  C.  C.  R.  159. 

23.  By  the  licensing  act  of  the  United  States 
of  18th  February,  1793,  no  coaster  can  be  sold 
in  a  foreign  port,  unless  her  license  be  previously 
surrendered ;  nor  is  her  American  character 
changed  by  such  transfer.  But  if  she  be  con- 
demned for  violation  of  that  law,  and  sold  under 
order  of  court,  she  may  become  foreign  pro- 
perty. So  if  the  purchaser  under  the  first  insuf- 
ficient title,  comply  with  the  requisites  of  the 
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act  of  congress  of  4lh  August,  1790.  In  either 
case  she  may  be  a  lawful  privateer  uuJer  a  fo- 
reiiiii  commission.  United  States  v.  2'Ac  Haicke, 
Bee's  Adm.  Kep.  34. 


REHEARING. 

1.  Where  a  rehearing  i?  sought  on  the  ground 
of  newly-discovered  evidence,  after  an  interlo- 
cutory decree,  tlie  court  will  urrant  sncli  a  rehear- 
ing upon  the  tiling  of  a  supplemental  bill,  if  the 
evidence  is  of  such  a  nature  as  to  entitle  the 
parly  to  relief  upon  a  bill  of  review,  or  a  supple- 
mental bill  in  ihe  nature  of  a  bill  of  review, 
after  a  (inal  decree;  but  not  otherwise.  Baker 
v.  If'hiltng,  1  Story's  C.  C.  R.  218. 

2.  Error  of  judgment,  or  mistake  of  law  by 
counsel,  as  to  the  pertinency  or  force  of  evidence, 
furnishes  no  irround  for  a  rehearing.     Ibid. 

3.  Where  the  party  seeking  relief  had  know- 
ledge of  the  evidence  before  the  decree,  or 
might  by  a  reasonable  diligence  or  inquiry  have 
obtained  it,  he  is  not  entitled  to  relief.     Ibid. 

4.  The  general  rule  in  cases  of  this  sort  is,  not 
to  allow  a  rehearing  and  a  supplemental  bill, 
where  the  newly-discovered  evidence  is  merely 
cumulative  upon  the  litigated  facts  already  in 
issue.     Ibid. 

5.  Under  the  circumstances  of  this  case,  the 
petition  for  a  rehearing  was  not  granted.  Ibid. 


RELEASE. 

1.  A  release  being  once  regularly  executed 
and  delivered,  can  never  afterwards  be  avoided 
at  law,  by  a  failure  of  one  of  the  parties  to  per- 
form an  act,  in  consideration  of  which  the  re- 
lease was  given.  The  failure  could  extend  no 
further  than  to  charge  the  party  in  default  with 
a  breach  of  his  contract  for  which  he  would  be 
personally  liable  to  the  party  injured.  But  as  to 
third  persons,  claiming  fairly  under  such  a  party, 
\vithout  notice  of  a  breach  on  his  part,  the  legal 
effect  of  the  release  would  remain  unimpaired. 
Fttzsimmons  ct  al.  v.  Ogdeii,  7  Cranch,  2 ;  2  Cond. 
Rep.  400. 

2.  At  common  law,  the  release  of  the  person 
of  a  debtor  in  execution,  is  a  release  of  the  judg- 
ment itself.  The  law  will  not  permit  proceed- 
ings by  a  creditor  at  the  same  time  against  the 
person  and  estate  of  his  debtor,  and  where  an 
election  has  been  made  to  take  the  person,  it 
presumes  satisfaction,  if  the  person  be  volunta- 
rily released.  United  States  v.  Stansbury  ct  al., 
1  Peters,  575. 

3.  A  discharge  from  prison,  by  operation  of 
law,  does  not  prevent  the  judgment  creditor  from 
prosecuting  his  judgment  against  the  estate  of 


4.  By  a  special  act  of  congiess,  the  principal 
debtor  was  discharged  from  imprisonment,  and 
the  expression  is  omitted  in  this  act  which  is 
used  in  the  general  act  passeil  June  Glh,  1798, 
"providing  for  the  relief  of  persons  imprisoned 
for  debts  due  to  the  United  States,"  that  "  the 
judgment  shall  remain  good  and  suliicienl  at 
law."  In  the  special  act  it  was  declared  that 
any  estate  whiidi  thi'  debtor  '-'may  sub.sc(iueiitly 
accpiire,  shall  be  liable  to  be  taken,  in  the  samis 
manner  as  if  he  had  not  be(!n  imprisoned  and 
dischargeil."  The  special  act  did  i:ot  release 
the  juilgment.  and  did  not  aflect  the  rights  of  the 
United  Stales  against  the  surety.     Ibid. 

5.  The  act  of  government  in  releasing  both 
the  principal  and  surety  from  imprisonment  was 
designed  for  the  benefit  of  unfortunate  debtors, 
and  no  unnecessary  obstructions  should  be  op- 
posed to  the  exercise  of  so  humane  a  policy.  If 
the  discharge  of  the  principal,  under  such  cir- 
cumstances, should  be  a  release  of  the  debt 
against  the  surety,  the  consequence  would  be 
that  the  principal  must  remain  in  jail  until  the 
process  of  the  law  were  exhausted  against  the 
surety.  This  would  operate  against  the  liberty 
of  the  citizen,  and  should  be  waived,  unless  re- 
quired to  secure  the  public  interest.     Ibid. 

6.  If  the  creditor  appoint  his  debtor  his  exe- 
cutor, in  some  cases,  it  operates  as  a  release. 
This,  however,  is  not  the  case,  as  against  cre- 
ditors :  the  release  is  good  against  devisees  when 
the  debt  has  not  been  specifically  devised.  Page 
v.  Patton  et  al,  5  Peters,  304. 

7.  A  release  of  a  purchaser  at  a  marshal's 
sale,  by  the  judgment  debtor,  who  holds  the 
estate  under  two  titles,  one  by  mortgage,  and 
the  other  by  a  distinct  conveyance,  conveys  both 
titles  to  the  purchaser.  Dexter  v.  Harris,  2  Ma- 
son's C.  C.  R.  531. 

8.  A  mortgage  in  fee  conveys  an  estate  at 
law,  upon  which  a  real  action  may  be  main- 
tained ;  a  release  of  the  equity  of  redemption, 
does  not  operate  by  way  of  merger  of  the  estate 
conveyed  by  the  mortgage,  but  as  an  extinguish- 
ment of  the  equity  of  redemption.     Ibid. 

9.  A  bill  in  equity  to  enjoin  a  judgment,  lies 
in  the  circuit  court,  where  the  judgment  is  given, 
although  the  original  plaintiff  resides  in  and  is  a 
citizen  of  another  stale.  Such  a  bill  is  not  an 
original  suit,  within  the  sense  of  the  eleventh 
section  of  the  judiciary  act  of  1789.  A  release 
to  a  thinl  person  of  the  right  to  the  land  in  con- 
troversy, in  the  original  suit,  is  not  an  extinguish- 
ment of  the  right  to  maintain  such  a  bill  for  an 
injunction  and  relief,  where  the  equity  is  a  mere 
possibility,  or  constructive  equitable  trust,  cre- 
ated by  the  decree  of  the  court  of  equity,  ^uch 
an  equity  is  not  assignable,  for  it  has  no  exist- 
ence but  by  the  decree  of  the  court  subsequently 
made.  Such  an  equity  is  not,  in  a  correct  sense, 
'•  any  right,  title,  or  interest  in  the  land"  itself,  so 
as  to  pass  by  a  conve)-ance,  by  the  words  of 
grant.  Dunlap  v.  Stets07i,  4  Mason's  C.  C.  R. 
349. 

10.  Where  an  award  directed  each  party  to 


the  defendant.     To  this  rule  a  discharge  under 

the  special  provisions  of  the  bankrupt  law,  may  ,  release  to  the  other  certain  estate,  and  the  term 
form  an  exception.  Hunter  v.  The  United  Stales,  of  twenty  days  was  directed,  within  which  the 
5  Peters.  173.  ;  acts  were  to  be  done;  the  acts  are  to  be  deemed 
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concurrent  acts,  so  that  neither  party  can  insist 
upon  a  release,  withnnt  ofTcriiig  to  execute  a  re- 
lease on  his  part  to  the  oiher  party.  31 'Neil  v. 
3Iagec,  5  Sumner's  C.  C.  K.  244. 

11.  Where  two  persons  are  in  possession  of 
land,  by  an  imperfect  or  a  tortious  title,  as  by 
disseisin,  a  release  to  one  of  them  will  enure  to 
the  benelit  of  both.  Flagg  v.  3Iann,  2  Sumner's 
C.  C.  R.  487. 

12.  The  grantors  in  deeds  of  release  and  quit- 
claim, are  competent  witnesses  to  show  that 
their  estate  was  not  absolute,  but  a  mortgage,  of 
which  the  grantees  had  notice  at  the  time  of  the 
conveyance  to  them.  Taylor  v.  Luther,  2  Sum- 
ner's C.  C.  R.  228. 

13.  The  claim  of  the  United  Slates,  upon  an 
official  bond,  and  upon  all  the  parties  to  it,  is  not 
released  by  the  laches  of  the  officer  to  whom  the 
assertion  of  this  claim  is  entrusted.  Such  laches 
have  no  effect  whatsoever  on  the  rights  of  the 
United  States,  as  well  against  the  sureties  as  the 
principal  in  the  bond.  Dox  v.  The  Postmaster- 
General,  1  Peters,  325. 

14.  The  discharge,  by  the  secretary  of  the 
treasury,  of  the  principal  in  a  bond  to  the  United 
States,  who  is  imprisoned  under  a  ca.  sa.  issued 
against  him,  and  who  has  assigned  all  his  pro- 
perty for  the  use  of  the  United  States,  does  not 
impair  or  affect  the  rights  of  the  United  States 
to  proceed  against  sureties  for  the  amount  due 
upon  the  judgment  and  unpaid.  United  States  v. 
Stansbury  et  al.,  5  Peters,  575. 

15.  A  discharge  of  a  debtor  to  the  United 
States  from  imprisonment,  by  the  secretary  of 
the  treasury,  under  the  act  of  June  6th,  1798, 
ch.  66,  does  not  discharge  his  co-obligors  and 
sureties  in  the  bond,  from  their  liability.  United 
States  V.  Sturges  et  al.,  Paine's  C.  C.  R.  525. 

16.  Where  money  is  advanced  to  a  partner- 
ship under  a  guaranty,  and  the  partnership  is 
dissolved,  and  the  debt  then  carried,  at  the  re- 
quest of  the  debtors,  to  their  separate  accounts, 
according  to  their  proportion  of  interest  in  the 
partnership,  and  the  creditor  gives  the  partners, 
separately,  a  credit  for  such  proportion,  and  dis- 
charges the  partnership  account,  by  carrying  it 
to  such  separate  account,  and  no  notice  is  given 
thereof  to  the  guarantor,  the  latter  is  discharged 
from  all  responsibility.  Krerner  v.'Higginson  et 
al,  1  Mason's  C.  C.  R.  323. 

17.  Where,  after  the  breach  of  the  condition 
ot  a  bond  given  by  a  collector  of  the  revenue, 
the  officers  of  the  government  lake  new  bonds 
for  the  principal,  without  the  knowledge  or  con- 
sent of  the  surety,  enlarging  the  period  of  pay- 
ment, the  surety  in  the  first  bond  is  thereby  dis- 
charged. United  States  v.  Adm'rs  of  Hillegas,  3 
Wash.  C.  C.  R.  70. 

18.  If  a  creditor,  without  the  knowledge  and 
consent  of  the  surety,  expressly  or  tacitly  yielded, 
give  time  to  the  principal,  by  enlarging  the  credit 
beyond  the  period  mentioned  in  the  contract, 
the  surety  is  discharged,  both  at  law  and  in 
equity.     Ibid. 

19.  This  rule  is  applicable,  as  well  to  bonds 
with  collateral  conditions,  as  to  bonds  for  the 
payment  of  money,  and  whether  the  arrange- 
ment tends  to  the  benefit  of  the  surety  or  not  j 


for  the  reason  of  the  rule  is,  that  the  contract, 
the  performance  of  which  is  guarantied  by  the 
surety,  has  been  changed  without  his  consent. 
Ibid. 

20.  Where  the  secretary  of  the  treasury  re- 
leases an  insolvent  debtor,  under  the  acts  of  con- 
gress, upon  the  condition  of  the  assent  of  his 
sureties  to  the  release  without  prejudice  to  their 
liability,  that  assent  must  be  by  the  parties,  if 
living,  and  if  dead,  by  their  personal  representa- 
tives. An  assent  by  the  heir  of  a  surety  is  not 
sufficient.    United  States  v.  Cushman,  2  Sumner's 

C.  C.  R.  310. 

21.  Where  a  release  is  given  to  one  joint 
debtor,  although  under  a  misapprehension  of  its 
operating  to  discharge  the  co-debtor,  a  court  of 
equity  will  not  relieve  from  the  effect  of  the  in- 
strument, unless  there  was  fraud,  or  unfair  prac- 
tices.    Jay  V.  Wurtz,  2  Wash.  C.  C.  R.  269. 

22.  One  administrator  may  release  or  dispose 
of  the  estate  of  an  intestate,  without  the  concur- 
rent act  of  the  other.  Boudereau  v.  3Iontgomery, 
4  Wash.  C.  C.R.  686. 

23.  A  release  of  one  of  two  joint  obligors,  ex- 
tinguishes the  obligation  ;  and  equity  will  not 
relieve  in  such  a  case,  although  it  is  most  appa- 
rent extinguishment  was  not  intended.  Willings 
et  al.  v.  Consequa,  Peters'  C.  C.  R.  302. 

24.  Where  an  officer  receiving  a  salary  from 
the  United  States,  is  surety  for  a  defaulter,  the 
continuance  of  the  payment  of  his  salary,  is  no 
release  of  the  claim  against  the  surety.  Uinted 
States  V.  Beattie,  Gilpin's  D.  C.  R.  98. 

25.  Where  two  persons  are  bound  jointly,  or 
jointly  and  severally,  in  an  obligation  to  the 
United  Stales,  the  release  of  one  w-ill  discharge 
the  other.     United  Slates  v.  Thompson,  Gilpin's 

D.  C.  R.  621. 

26.  Where  a  joint  judgment  has  been  rendered 
against  two  defendants,  a  release  of  one  of  them, 
subsequent  to  the  judgment,  will  discharge  the 
other.     Ibid. 

27.  The  settlement  and  closing  an  account  of 
a  public  officer,  does  not  discharge  his  liability 
as  a  surety  for  another  public  officer,  though  the 
default  of  the  other  was  known  previously. 
United  States  v.  Beattie,  Gilpin's  D.  C.  R.  98. 

28.  A  covenant  to  suspend  proceedings  on  a 
judgment  until,  &c.,  is  not  a  release  of  the  judg- 
ment. Scriba  v.  Deanes  et  al.,  1  Brockenb.  C. 
C.  R.  166. 

29.  To  avoid  circuity  of  action,  a  covenant 
may  be  pleaded  as  a  release  ;  but  it  must  be  a 
covenant  between  those  parties  only;  and  if  it 
contains  no  words  of  release,  it  will  not  be  con- 
strued as  such,  unless  it  gives  the  covenanter  a 
right  of  action  which  will  precisely  countervail 
that  to  which  he  is  liable;  and  unless  too,  it 
was  the  intention  of  the  parties  thai  the  last  in- 
strument should  defeat  the  firs'.  Garnet,  ExW 
of  Brooke,  v.  3Iacon  et  al.,  2  Broc-kenb.  C.  C.  R. 
185. 

30.  A  parol  substitution  of  a  third  person  for 
one  of  several  obligors,  does  not  release  the  first. 
Ibid. 

31.  If  there  be  a  joint  decree  against  theex- 
ecutors  of  two  persons,  and  a  creditor  receives 
a  moiety  of  the  debt  from  the   representatives 
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of  one  of  them,  and  covenants  not  to  levy  the 
resitlue  of  the  decree  on  the  estate  of  that  one, 
it  does  not  discharge  the  representatives  of  the 
other.     Ibid. 

32.  A  release  by  a  party,  to  make  liim  a  com- 
petent witness  in  favour  of  an  executor,  is  sulli- 
cient  if  it  releases  all  claims  on  the  estate  of  the 
deceased;  although,  by  mistake,  the  e.\ecutor-s 
name  is  omitted  in  the  release.  Oliver  v.  Ver- 
non, 4  Mason's  C.  C.  K.  275. 

33.  If  a  release  be  given  by  a  creditor  to  a 
debtor,  where  lie  has  been  misled  by  fraudulent 
misrepresentations,  or  by  other  artilices  of  his 
debtor,  the  release  may  be  set  aside  in  equity. 
But  the  mere  fact  that  the  debtor  had  made  a 
previous  assignment  as  to  creditors,  if  known  to 
the  creditor,  or  if  not  intended  to  mislead  him, 
will  not  alone  work  such  an  elFect.  Phelliplace 
V.  Sales,  4  Mason's  C.  C.  R.  312. 

34.  Where  a  party  applies  and  obtains  the 
benefit  of  an  act  of  insolvency,  upon  his  petition 
and  representation  of  such  insolvency,  and  a 
statement  of  what  his  property  is;  such  a  state- 
ment is  a  representation  to  all  his  creditors,  that 
it  contains  all  his  property,  and  is  made  in  good 
faith.     Ibid. 

35.  During  the  pendency  of  the  suit  in  chan- 
cery in  the  circuit  court  of  South  Carolina,  one 
of  the  complainants,  H.,  living  in  New  York, 
where  he  had  gone  on  other  matters  than  those 
connected  with  the  suit,  was  arrested  by  the 
defendant,  in  a  suit  at  common  law,  for  a  claim 
which  was  in  controversy  in  the  suit  in  chancery, 
and  which  could  have  been  adjusted  in  the 
chancery  suit ;  and  was  required  to  give  special 
bail  for  his  appearance  to  the  suit  before  a  court 
in  New  York.  Much  difficulty  arose  in  procur- 
ing special  bail ;  and  having  called  at  the  count- 
ing-house of  K.,  one  of  the  plaintifTs  in  the  suit, 
on  the  subject  of  the  suit,  he  there  executed  a 
release  of  all  claims  in  the  chancery  suit,  and 
acknowledged  accounts  presented  to  him  to  be 
correct,  by  which  the  claims  in  the  chancery 
suit  in  South  Carolina  were  admitted  to  be  ad- 
justed. The  suit  at  common  law  was  then  dis- 
continued. The  defendant  in  the  circuit  court 
of  South  Carolina  afterwards  filed  the  release, 
and  moved  to  dismiss  the  bill ;  which  motion 
was  opposed  on  the  ground  that  the  release  was 
obtained  by  duress.  The  parties  went  on  to 
take  testimony  as  to  the  circumstances  under 
which  the  release  was  given.  Held,  that  there 
could  be  no  objection  taken  to  the  introduction 
of  the  release  in  this  form,  under  the  circum- 
stances of  the  case.  The  release  having  been 
admitted  without  exception,  no  objection  could 
afterwards  be  made  to  the  manner  in  which  it 
was  introduced.  It  had  the  same  effect  that  it 
would  have  had  upon  a  cross-bill,  or  supple- 
mental answer;  and  the  complainant  had  the 
same  opportunity  of  impeaching  it.  Kelsey  ct  al. 
V.  Hobby  et  ah,  16  Peters,  269. 

36.  If  the  accounts  between  the  parties  are 
impeached,  and  a  release  has  been  obtained, 
executed  by  one  of  the  parties  in  a  case  depend- 
ing before  a  court  of  chancery,  the  release  will 
not  prevent  the  court  from  looking  into  the  set- 
tlements ;  an  1  the  release  in  such  a  case  is  en- 


titled to  no  greater  force  in  a  court  of  equity 
than  the  settlement  of  the  account  on  which  it 
was  given.     Ibid. 

37.  If  a  release  is  executed,  and  a  settlement 
is  matle  of  a  particular  item  in  an  account  for 
which  suit  has  been  brought,  and  in  which  the 
party  has  been  arrested,  the  settlement  having 
been  coiilined  to  the  claim  for  the  damages  for 
which  the  suit  was  brought,  the  mere  circum- 
stance of  the  defendant  being  detained  by  the 
process  issued  to  recover  the  amount  claimed 
would  be  no  objection  to  the  validity  of  the 
agreement  and  release.  But  if,  while  under 
detention  for  \\aiit  of  special  bail,  a  release  was 
obtained  for  other  matters  than  those  embraced 
in  the  suit,  and  much  more  important  in  amount, 
and  which  had  been  insisted  on  for  years  in  the 
suit  previously  instituteil,  then,  in  the  course  of 
proceeding;  neither  the  circumstances  under 
which  the  release  was  taken,  and  the  account 
connected  with  it  settled,  nor  the  contents  of 
the  papers,  entitle  them  to  any  consideration  in 
a  court  of  equity.     Ibid. 

38.  A  deed  of  release  for  a  valuable  consider- 
ation, and  intended  to  convey  all  the  party's 
right  and  title,  if  it  cannot  take  eflect  as  a  re- 
lease, may  be  construed,  in  furtherance  of  the 
intention  of  the  parties,  as  a  bargain  and  sale, 
or  other  appropriate  conveyance,  ut  res  magis 
valeat,  quam  pireat.  Baker  v.  Whiling.  3  Sum- 
ner's C.  C.  R.  475. 

39.  A  release  of  a  remote  endorser,  by  the 
holder  of  a  note,  is  a  discharge  of  the  subseciuent 
endorsers.  Hawkins  and  Davis  v.  Thompson,  2 
M'Lean'sC.  C.  R.  111. 

40.  But  in  the  case  of  a  release,  produced  by 
a  party  to  a  suit,  to  establish  his  own  title  he 
must  prove  its  due  execution  by  the  subscribing 
witness.  Citizens'  Bank  v.  Nantucket  Steamboat 
Co.,  2  Story's  C.  C.  R.  16. 

41.  A  release  of  all  actions  and  causes  of  ac- 
tion, or  of  a  particular  cause  of  action,  which 
has  happened  before  the  time  of  the  release, 
will  discharge  the  witness  from  all  liability,  de- 
pendent upon  the  event  of  the  suit,  in  which  he 
is  called  to  testify,  touching  his  conduct  in  the 
matters  on  which  the  suit  is  founded.     Ibid. 

42.  Where,  in  answer  to  a  cross-interrogatory, 
proposed  by  counsel  in  a  deposition,  as  to  whe- 
ther the  witness  had  received  a  release  from  all 
liabilities,  the  witness  produced  the  release 
from  his  own  possession,  as  a  part  of  his  testi- 
mony, it  was  held,  that  he  need  not  prove  the 
execution  of  the  release  by  the  subscribing  wit- 
ness. And  the  question  having  been  asked  by 
the  respondents,  in  order  to  establish  the  com- 
petency of  the  party  as  their  own  witness,  they 
were  estopped  from  denying  it.     Ibid. 

43.  Where  the  bill  alleged  that  the  plaintiff 
was  purchaser  of  certain  mill  privileges  from  the 
defendant,  which  were  sold  at  auction  by  H.,  as 
agent  for  the  defendant,  and  that  by-bidders 
were  fraudulently  employed,  who  greatly  en- 
hanced the  price  by  false  bids,  and  the  defend- 
ant insisted  in  argument,  that  a  release  of  all 
liability  in  the  premises,  given  by  the  defendant 
to  H.,  his  agent,  but  which  was  not  referred  to 
in  the  bill,  and  was  not  set  up  in  the  answer  as 
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a  bar  of  defence,  was  a  release,  by  relation,  of 
the  plaintiff  as  principal;  it  was  held,  that  the 
question  as  to  the  legal  operation  of  the  release 
did  not  properly  arise  upon  the  bill  and  answer, 
as  it  stood,  and  that  to  raise  the  question,  a  sup- 
plennental  bill,  with  proper  averments,  as  to  the 
release,  should  be  filed,  to  enable  the  defendant 
to  make  full  answer.  Vcazie  v.  Williams,  3  Sto- 
ry's C.  C.  R.  54. 

44.  A  release  of  the  party  primarily  liable  is 
a  release  of  all  parties  who  are  secondarily  lia- 
ble, at  law,  and  especially  in  equity.    Ibid.  632. 
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1.  Specific  Performance. 

1.  Although  it  seems  to  be  a  general  rule, 
that  a  court  of  chancery  will  not  decree  a  spe- 
cific performance  of  contracts,  e.\cept  for  the 
purchase  of  lands,  or  things  which  relate  to  the 
realty,  and  are  of  a  permanent  nature  ;  and  that 
where  contracts  are  for  chattels,  and  compensa- 
tion can  be  made  in  damages,  the  parties  may 
be  left  to  their  remedy  at  law ;  yet,  notwith- 
standing this  distinction  between  per.sonal  con- 
tracts for  goods,  and  contracts  for  lands,  there 
are  many  cases  to  be  found  where  specific  per- 
formance of  contracts  relating  to  personalty, 
have  been  enforced  in  chancery  ;  and  courts  will 
only  weigh  with  greater  nicety,  contracts  of  this 
description,  than  such  as  relate  to  lands.  The 
Mechanics''  Bank  of  Alexandria  v.  Louisa  and 
Maria  Set  on,  1  Peters,  305. 

2.  Time  is  material  as  to  the  specific  perform- 
ance of  a  contract,  wherever,  from  the  change 
of  circumstances,  a  specific  performance,  such 
as  would  answer  the  ends  of  justice  between  the 
parties,  has  become  impossible.  Pratt  el  al.  v. 
Law  et  al,  9  Cranch,  456  ;  3  Cond.  Rep.  460. 

3.  The  execution  of  instruments,  fairly  and 
legally  entered  into,  is  one  of  the  peculiar 
branches  of  equity  jurisdiction;  and  a  court  of 
equity  will  compel  a  delinquent  party  to  perform 
his  agreement,  according  to  the  terms  of  it,  and 
to  the  manifest  intention  of  the  parties.  Hunt 
V.  Rousmanierh  AdmW,  1  Peters,  13. 

4.  Courts  of  equity  have  jurisdiction  to  enforce 
a  specific  performance  of  an  award  respecting 
real  estate.  But  he  who  seeks  performance, 
must  show  a  readiness  to  perform  all  the  award 
on  his  own  part.  M'-Neil  v.  Magee,  5  Mason's 
C.  C.  R.  244. 

5.  After  long  delay  and  laches,  a  court  of 
equity  will  not  decree  a  specific  performance  of 
an  award,  especially  where  there  has  been  a 
material  change  of  circumstances,  and  injury  to 
the  other  party.     Ibid. 

6.  A  court  of  equity  ought  not  to  decree  a 
specific  performance  of  a  contract  to  the  letter, 
where,  from  change  of  circumstances,  mistake, 
or  misapprehension,  it  would  be  unconscientious 


so  to  do.  The  court  may  so  modify  the  agree- 
ment, as  to  do  justice,  as  far  as  circumstances 
will  permit;  and  refuse  specific  execution,  un- 
less the  party  seeking  it  will  comply  with  such 
modifications  as  justice  requires.  The  Mecha- 
nics' Bank  of  Alexandria  v.  Lynn,  1  Peters.  382. 

7.  The  powers  of  a  court  of  chancery  to  en- 
force a  specific  e.xecution  of  contracts,  are  very 
valuable  and  important.  For  in  many  cases 
where  the  remedy  at  law  for  damages  is  not 
lost,  complete  justice  cannot  be  done  without  a 
specific  execution.  And  it  has  been  almost  as 
much  a  matter  of  course  for  a  court  of  equity  to 
decree  a  specific  execution  of  a  contract  for  the 
purchase  of  lands,  where  in  its  nature  and  cir- 
cumstances it  is  unobjectionable,  as  it  is  to  give 
damages  at  law,  where  an  action  will  lie  for  a 
breach  of  the  contract.  But  this  power  is  to  be 
exercised  under  the  sound  discretion  of  the  court, 
with  an  eye  to  the  substantial  justice  of  the  case. 
King  V.  Hamilton,  4  Peters,  328. 

8.  When  a  party  comes  into  a  court  of  chan- 
cery seeking  equity,  he  is  bound  to  do  justice, 
and  not  to  ask  the  court  to  become  the  instru- 
ment of  iniquity.  When  a  contract  is  hard  and 
destitute  of  all  equity,  the  court  will  leave  par- 
ties to  their  remedy  at  law ;  and  if  that  has  been 
lost  by  negligence,  they  must  abide  by  it.    Ibid. 

9.  It  is  a  settled  rule  in  a  bill  for  specific  per- 
formance of  a  contract,  to  allow  defendant  to 
show  that  it  is  unreasonable,  or  unconscientious, 
or  founded  in  mistake,  or  other  circumstances 
leading  satisfactorily  to  the  conclusion  that  the 
granting  of  the  prayer  of  the  bill  would  be  in- 
equitable and  unjust.  Gross  negligence  on  the 
part  of  the  complainant  has  great  weight  in  cases 
of  this  kind.  A  party,  to  entitle  himself  to  the 
aid  of  a  court  of  chancery  for  a  specific  execution 
of  a  contract,  should  show  himself  ready  and 
desirous  to  perform  his  part.     Ibid. 

10.  The  right  of  a  vendor  to  come  into  a  court 
of  equity  to  enforce  a  specific  performance,  is 
unquestionable.  Such  objects  are  within  the 
settled  and  common  jurisdiction  of  the  court. 
It  is  equally  well  settled,  that  if  the  jurisdiction 
attaches,  the  court  will  go  on  to  do  complete 
justice ;  although  in  its  progress  it  may  decree 
on  a  matter  which  is  cognizable  at  law.  Cath- 
cart  et  al.  v.  Robinson,  5  Peters,  264. 

11.  Excess  of  price  overvalue,  if  the  contract 
be  free  from  imposition,  is  not  of  itself  sufficient 
to  prevent  a  decree  for  a  specific  performance. 
But  though  it  will  not,  standing  alone,  prevent  a 
court  of  chancery  enforcing  a  contract ;  it  is  an 
ingredient  which,  associated  with  others,  will 
contribute  to  prevent  the  interference  of  a  court 
of  equity.     Ibid. 

12.  The  difference  between  that  degree  of 
unfairness  which  vvill  induce  a  court  of  equity 
to  interfere  actively  by  setting  aside  a  contract, 
and  that  which  will  induce  a  court  to  withhold 
its  aid,  is  well  settled.  It  is  said  that  the  plain- 
tiff must  come  into  court  with  clean  hands,  and 
that  a  defendant  may  resist  a  bill  for  specific 
performance,  by  showing  that  under  the  circum- 
stances the  plaintiff  is  not  entitled  to  the  relief 
he  asks.  Omission  or  mistake  in  the  agreement; 
or  that  it  is  unconscientious  or  unreasonable;  or 
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that  there  has  been  conceahneiit,  misieproseii- 
tatioii,  or  any  uiilainiess ;  are  eiuimerated  among 
the  causes  which  will  induce  the  court  to  refuse 
its  aid.  If  to  any  unfairness  a  great  inequality 
between  the  price  and  value  be  added,  a  court 
of  chancery  will  not  alford  its  aid.     Ibid. 

13.  A  decree  of  a  spocitic  performance  of  a 
contract  to  purchase  a  tract  of  land  was  refused, 
in  consequence  of  delay  and  a  defect  of  title. 
Watts  V.  U'adiUc,  6  Peters,  389. 

14.  The  aid  of  a  court  of  chancery  will  be 
given  to  either  jxirty  w  ho  claims  specific  per- 
formance of  a  contract,  if  it  appear,  that  in  good 
faith,  and  within  the  proper  time,  he  has  per- 
formed the  obligations  which  devolved  upon 
him.     Ibid. 

15.  A  bond  was  executed  in  1787,  by  which 
the  obligor  bound  himself  to  pay  one  hundred 
pounds  for  a  horse,  or  to  make  over  to  the  obli- 
gee his  interest  in  a  certain  entry  and  warrant 
of  land  ;  and  if  the  deed  or  grant  for  the  land 
should  issue  to  him,  to  transfer  the  laud  by  deed, 
and  to  warrant  and  defend  the  said  deed.  The 
obligor  elected  to  pay  the  bond,  by  giving  the 
land  for  the  same.  He  made  no  valid  convey- 
ance of  the  land  in  his  lifetime;  but  it  was 
taken  possession  of  by  the  obligee;  and  has 
ever  since  been  occupied  under  the  title  .so  ac- 
quired by  the  obligee.  After  the  son  and  sole 
heir  of  the  obligor  came  of  age,  he  commenced 
an  action  of  ejectment  for  the  land ;  and  those 
who  claimed  title  under  the  obligee,  filed  a  bill 
for  an  injunction,  and  that  the  defendant,  the 
plaintifTin  the  ejectment,  be  decreed  to  convey 
the  land  accordnig  to  the  stipulations  in  thl- 
bond.  This  bill  was  filed  in  1822.  The  supreme 
court  said,  in  considering  the  question  as  to  the 
genuineness  of  the  bond  on  which  this  contro- 
versy is  founded,  the  first  important  fact  that 
occurs  to  the  mind  is,  the  remoteness  of  the 
transaction.  Nearly  half  a  century  has  elapsed 
since  this  instrument  purports  to  have  been  ex- 
ecuted. The  obligor,  and  the  obligee,  and  both 
the  witnesses  are  dead.  The  contract  belongs 
to  the  past  age.  It  was  executed,  if  at  all,  when 
the  country  was  new  and  unsettled  ;  and  the 
parties  to  it  seem  to  have  been  illiterate  men, 
and  unacquainted  with  business  transactions. 
These  circumstances  are  referred  to,  not  to  show 
that  this  bond  should  be  received  without  proof, 
but  to  show,  that  as  strict  proof  should  not  be 
required  of  its  execution,  as  if  it  were  of  recent 
date.  The  law  makes  some  allowance  for  the 
frailties  of  memory,  and  where  a  great  length  of 
time  has  elapsed  since  the  signinsj  of  an  instru- 
ment attempted  to  be  proved,  circumstances  are 
viewed  as  having  an  important  bearing  upon  the 
question.     Coulson  v.  Walton,  9  Peters^  62. 

16.  It  is  a  universal  rule  of  equity,  that  he 
who  asks  for  a  specific  performance,  must  be  in 
a  condition  to  perform  himself.  Therefore,  in  a 
suit  for  the  specific  performance  of  a  contract, 
by  conveying  lands  in  Ohio,  stipulated  to  be 
conveyed  as  the  consideration  for  other  lands 
sold  in  Kentucky;  it  was  held,  that  the  vendor, 
being  unable  to  make  a  title,  free  from  incum- 
brances, to  the  lands  sold  in  Kentucky,  was  not 
entitled  to  a  decree  for  a  specific  performance. 


Morgan's  Heirs  v.  Morgan,   2  Wheat.  290;   4 
Conil.  Kep.  120. 

17.  In  order  to  obtain  a  specific  performance 
of  a  contract,  its  terms  shouKI  be  so  precise,  as 
that  neither  party  can  reasonably  misuiuierstaiid 
them.  If  the  contract  be  vague  and  inicertain, 
or  the  evidence  to  establish  it  be  insuflicient ;  a 
court  of  cijuity  will  not  enforce  it,  but  will  leave 
the  party  to  his  legal  remedy.  Colson  v.  Thomp- 
son, 2  Wheat.  336;  4  Cond.  Kep.  143. 

18.  The  plaintilf,  who  seeks  for  the  specific 
performance  of  an  agreement,  must  show  that 
lie  has  performed,  or  ofTered  to  perform,  on  his 
l)art,  the  acts  which  formed  the  consideration 
of  the  alleged  undertaking  on  the  part  of  the 
defendant.     Ibid. 

19.  A  vendor  may  compel  a  specific  execution 
of  a  contract  for  the  sale  of  land,  if  he  is  able  to 
give  a  good  title  at  the  time  of  the  decree  ;  al- 
though he  had  not  a  good  title  at  the  time  when, 
by  the  contract,  the  land  ought  to  have  been 
conveyed,  llcphxirn  if  Diindas  v.  Colin  Auld,  5 
Cranch,  262;  2  Cond.  Rep.  247. 

20.  But  a  court  of  equity  will  not  compel  a 
.specific  performance,  unless  the  vendor  can 
make  a  good  title  to  all  the  land  contracted  to 
be  sold.     Ibid. 

21.  After  a  lapse  of  seven  years,  the  supreme 
court  will  refuse  to  decree  a  specific  performance 
of  a  contract,  in  the  part-execution  of  which  the 
complainants,  or  those  under  whom  they  claim, 
have  expended  large  sums  of  money  :  although 
the  first  default  was  on  the  part  of  the  defendant ; 
and  although  it  be  probable  that  the  failure  of 
the  defendant,  in  that  respect,  has  prevented  the 
completion  of  the  execution  of  the  contract  on  the 
part  of  the  complainants:  circumstances  having 
so  changed,  that  neither  party  could  derive, 
from  the  execution  of  the  contract,  all  the  bene- 
fits which  were  at  first  expected.  Pratt  el  al.  v. 
Carroll,  8  Cranch,  471  ;  3  Cond.  Rep.  222. 

22.  A  court  of  equity  will  decree  a  specific 
performance  of  a  contract  for  the  sale  of  land, 
if  the  vendor  is  able  to  make  a  good  title  at  any 
time  before  the  decree  is  pronounced ;  but  the 
dismission  of  a  bill  to  enforce  a  specific  perform- 
ance in  such  a  case,  is  a  bar  to  a  new  bill  for  the 
same  object.  Hepburn  if  Dundas  v.  Dunlop  If 
Co.,  1  Wheat.  179;  3  Cond.  Rep.  529. 

23.  The  inability  of  the  vendor  to  make  a  good 
title  at  the  time  the  decree  is  pronounced,  though 
it  forms  a  sufiicient  ground  for  refusing  a  specilic 
performance,  will  not  authorize  a  court  of  equity 
to  rescind  the  agreement  in  a  case  where  the 
parties  have  an  adequate  remedy  at  law  fo/  ita 
breach.     Ibid. 

24.  The  alienage  of  the  vendee  is  an  insuffi- 
cient ground  to  entitle  the  vendor  to  a  decree 
for  rescinding  a  contract  for  the  sale  of  lands, 
though  it  may  afford  a  reason  for  refusing  a  spe- 
cific performance  as  against  the  vendee.  But  if 
the  parties  have  not  an  adequate  remedy  at  law, 
the  vendor  may  be  considered  as  a  trustee,  for 
whoever  may  become  purchasers  under  a  sale, 
by  order  of  the  court,  for  the  benefit  of  the  ven- 
dee.    Ibid. 

25.  The  general  rule  is,  that  time  is  not  of  the 
essence  of  a  contract  of  a  sale ;  and  a  failure  on 
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the  part  of  the  purchaser  or  vendor,  to  perform 
his  contract,  on  the  stipulated  day,  does  not.  of 
itself,  deprive  him  of  his  right  to  a  specific  per- 
formance, where  he  is  able  to  comply  with  his 
part  of  the  engagement.  Brashier  v.  Gratz,  6 
Wheat.  528;  SCond.Rep.  161. 

26.  But  circumstances  may  be  so  changed, 
that  the  object  of  the  party  can  no  longer  be  ac- 
complished, and  he  cannot  be  placed  in  the  same 
situation  as  if  the  contract  had  been  performed 
in  due  time.  In  such  a  case,  a  court  of  equity 
will  leave  the  parties  to  their  remedy  at  law. 
Ihid. 

27.  If  a  bill,  for  a  specific  performance,  be 
brought  by  a  party  who  is  himself  in  fault, 
the  court  will  consider  all  the  circumstances, 
and  decree  according  to  those  circumstances. 
Ihid. 

28.  Part  performance  will,  under  some  cir- 
cumstances, induce  the  court  to  relieve.     Ibid. 

29.  But  where  a  considerable  length  of  time 
has  elapsed,  where  the  party  demanding  a  spe- 
cific performance  has  failed  to  perform  his  part 
of  the  contract,  and  the  demand  is  made  after  a 
great  change  in  the  title  and  the  value  of  the 
land,  and  there  is  a  want  of  reciprocity  in  the 
obligations  of  the  respective  parties;  a  court  of 
equity  will  not  interfere.     Ibid. 

30.  A  court  of  equity  will  not  enforce  a  specific 
performance  of  a  contract,  as  between  the  ori- 
ginal parties,  unless  its  terms  are  clear,  definite, 
and  positive;  and.  a  fortiori,  where  the  specific 
performance  is  sought  against  an  assignee.  Ken- 
dall v.Jlmy,  2  Sumner's  C.  C.  R.  278. 

31.  A  party,  to  entitle  himself  to  a  specific 
peiformance  of  a  contract,  must  show  that  he 
has  been  always  ready  to  perform  his  part  of  it. 
Ibid. 

32.  Where  the  vendor  is  indebted  to  the  ven- 
dee, and  the  sale  is  made  in  order  to  pay  the 
debt,  the  vendor  must  pay  interest  from  the  time 
the  debt  is  liquidated,  until  he  makes  a  good 
title;  and  the  vendee  is  accountable  for  the  rents 
and  profits  from  the  time  the  title  is  perl'ected, 
until  the  contract  is  specifically  performed.  Hep- 
burn  ^  Dundas  v.  Dunloj)  If  Co.,  1  Wheat.  179; 
3  Cond.  Rep.  529. 

33.  Generally  speaking,  a  court  of  law  is  com- 
petent to  afl^ord  an  adequate  remedy  to  either 
party  for  a  breach  of  the  contract  by  the  other, 
from  whatever  cause  it  may  have  proceeded ; 
and  whenever  this  is  the  case,  a  resort  to  a  court 
of  equity  is  improper.     Ibid. 

34.  But  if  the  contract  ought  not,  in  conscience, 
to  bind  one  of  the  parties :  as  if  he  had  acted 
under  a  mistake,  or  was  imposed  upon  by  the 
other  party,  or  the  like ;  a  court  of  equity  will 
interpose  and  afford  relief,  which  a  court  of  com- 
mon law  cannot,  by  setting  aside  the  contract; 
and  having  thus  obtained  jurisdiction  of  the 
principal  question,  that  court  will  proceed  to 
make  such  other  decree  as  the  justice  and  equity 
of  the  case  may  require.     Ibid. 

35.  In  1799,  the  heir  of  the  vendor,  he  having 
died,  obtained  a  complete  title  to  the  land  by 
patent,  and  the  vendee  did  not  die  until  seven 
years  after.  After  his  death,  in  1806,  no  step 
was  taken  by  his  heirs  or  devisees,  for  the  pur- 


pose of  asserting  any  claim  to  a  performance  of 
the  contract  for  the  sale  of  the  land,  until  1819; 
and  no  suit  was  commenced  until  1823.  In  the 
mean  time,  the  property  had  materially  risen  in 
value  from  the  general  improvement  and  settle- 
ment of  the  country.  By  the  supreme  court : — 
The  objection,  from  the  lapse  of  time,  is  decisive. 
Courts  of  equity  are  not  in  the  habit  of  entertain- 
ing bills  for  a  specific  performance,  after  a  con- 
siderable lapse  of  time,  unless  upon  very  special 
circumstances.  Even  where  time  is  not  of  the 
essence  of  the  contract,  they  will  not  interfere ; 
where  there  have  been  long  delay  and  laches 
on  the  part  of  the  party  seeking  a  specific  per- 
formance. And  especially  will  they  not  inter- 
fere, where  there  has,  in  the  mean  time,  been  a 
great  change  of  circumstances,  and  new  interests 
have  intervened.  In  the  present  case,  the  bill  is 
brought  after  a  lapse  of  twenty-nine  years.  Holt 
and  Wife  v.  Rogers,  8  Peters,  420. 

36.  A  merchant  who  endorses  the  bills  of  an- 
other on  the  faith  of  the  guarantee  of  a  third 
person,  cannot,  in  case  of  the  insolvency  of  the 
principal  debtor  and  of  the  guaranty,  resort  to  a 
trust  fund  created  by  the  principal  debtor  for  the 
indemnity  of  the  guarantee,  for  the  amount  which 
the  guarantee  should  pay.  But  the  person  for 
whose  benefit  a  trust  is  created,  who  is  to  be  the 
ultimate  receiver  of  money,  may  sustain  a  suit 
in  equity  to  have  it  paid  directly  to  himself. 
Russell  V.  darkens  Exhs,  7  Cranch,'  69  ;  2  Cond. 
Rep.  417. 

2.  Trust  and  Trustee. 

37.  A  trustee  cannot  purchase,  or  acquire  by 
exchange,  the  trust  property.  Wormlcy  v.  Worm- 
ley,  8  VVheat.  421;  5  Cond.  Rep.  473. 

38.  Where  the  trustee,  in  a  marriage  settle- 
ment, has  a  power  to  sell,  and  reinvest  the  trust 
property,  whenever,  in  his  opinion,  the  purchase 
money  may  be  laid  out  advantageously  for  the 
cestui  que  trust,  that  opinion  must  be  fairly  and 
honestly  e.xercised ;  and  the  sale  will  be  void, 
where  he  appears  to  have  been  influenced  by 
private  and  selfish  interests ;  and  the  sale  is  for 
an  inadequate  price.     Ibid. 

39.  Query,  How  far  a  bona  fide  purchaser, 
without  notice  of  the  breach  of  trust,  in  such  a 
case,  is  bound  to  see  to  the  application  of  the 
purchase  money  1     Ibid. 

40.  Where  the  purchase  money  is  to  be  rein- 
vested upon  trusts  that  require  time  and  discre- 
tion, or  the  acts  of  sale  and  reinvestment  are 
contemplated  to  be  at  a  distance  from  each 
other;  the  purchaser  is  bound  to  look  to  the  ap- 
plication of  the  purchase  money.     Ibid. 

41.  Wherever  the  purchaser  is  affected  with 
notice  of  the  facts,  w-hich  in  law  constitute  the 
breach  of  trust,  the  sale  is  void  as  to  him  ;  and 
a  mere  general  denial  of  all  knowledge  of  fraud 
will  not  avail  him,  if  the  transaction  is  such  as  a 
court  of  equit)'  cannot  sanction.     Ibid. 

42.  To  establish  the  existence  of  a  trust,  the 
onus  probandi  lies  on  the  party  who  alleges  it. 
Prevost  V.  Gratz,  6  Wheat.  481;  5  Cond.  Rep. 
142. 

43.  In  general,  length  of  time  is  no  bar  to  a 
trust  clearly  established  to  have  once  e.visted; 
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and  where  fraud  is  imputed  and  proved,  length 
of  time  ought  not  to  exclude  relief.     Ibid. 

44.  Uiit  as  length  of  time  necessarily  ob.Tures 
all  human  eviilence,  and  deprives  parties  of  the 
means  of  a.scertaiiiing  the  nature  of  the  original 
transactions,  it  operates,  by  way  of  jiresuinption, 
in  favour  of  innocence,  and  against  imputation 
of  frauii.     Ibid. 

45.  The  lapse  of  forty  years,  and  the  death  of 
the  original  parties,  is,  by  the  supreme  court, 
deemed  sufhcient  to  presume  the  discharge  and 
extinguishment  of  a  trust,  proved  once  to  have 
existed  by  strong  circumstances;  by  analogy  to 
the  rule  of  law,  which  after  a  lapse  of  time  pre- 
sumes the  payment  of  a  debt,  surrender  of  a 
deed,  and  extinguishment  of  a  trust,  where  cir- 
cumstances require  it.     Ibid. 

46.  A  trust,  created  by  a  parol  contract,  will 
be  enforced  in  equity  against  a  party  who  does 
not  insist  upon  the  defence  of  the  statute  of 
frauds.  Flang  v.  Mann,  2  Sumner's  C.  C.  R. 
487. 

47.  A  trustee  is,  in  general,  suable  only  in 
equity ;  but  if  he  choose  to  bind  himself  by  a 
personal  covenant,  he  is  liable  at  law  for  a  breach 
thereof,  although  he  describe  himself  as  cove- 
nanting as  trustee.  And  so  is  an  agent  or  execu- 
tor. Dlivall  V.  Craig  et  al.,  2  Wheat.  45 ;  4  Conil. 
Rep.  25. 

48.  Equity  has  cognizance  only  of  executory 
trusts,  not  of  those  executed,  or  where  a  trust 
can  be  enforced  at  law  ;  there  must  be  some  act 
to  be  done  by  the  trustee.  Baker  v.  Biddle,  1 
Baldwin's  C.  C.  R.  422. 

49.  A  trust  once  executed,  cannot  be  revived 
by  the  non-execution  of  a  trust  resulting  from 
the  subsequent  agreement  relative  to  the  same 
subject.     Ibid. 

50.  An  agency,  closed  wholly  on  any  distinct 
matter,  as  to  which  no  act  remains  to  be  done 
by  the  agent,  is  not  cognizable  in  equity,  under 
the  head  of  account  or  trust.     Ibid. 

51.  Notwithstanding  a   judgment,    the   court 
3||    will,  where  the  judgment  creditor  asks  relief 

against  a  fraudulent  conveyance,  look  into  the 
original  consideration,  and  give  the  creditor  only 
what  on  the  whole  appears  due  to  him.  Bean 
V.  Smith,  2  Mason's  C.  C.  R.  252. 

52.  Where,  from  personal  differences  between 
trustees  appointed  by  a  will  to  manage  the  pro- 
perty devised,  or  from  the  residence  of  the  trus- 
tees at  different  places,  an  agent  to  transact  the 
affairs  of  the  trust  is  required  and  is  necessary; 
the  circuit  court  will  appoint  such  agent.  Ba- 
rings V.  Willing  If  Hare,  4  Wash.  C.  C.  R.  251. 

53.  A  deed  of  settlement,  tripartite,  was  made 
between  A  B  and  C.  After  reciting  an  in- 
tended marriage  between  B  and  D,  A  assigned 
lo  C  a  bond  and  mortgage  of  S4000,  for  the  sepa- 
rate use  of  B,  upon  trust  that  C,  his  heirs,  &c., 
shall  keep  the  said  sum  out  at  intere.st  on  said 
securities,  or  in  case  the  same  shall  be  paid  off, 
shall  invest  the  same  in  other  good  land  security, 
and  receive  and  pay  over  to  B  the  interest 
which  should  grow  due  thereon.  C  signed  and 
sealed  the  deed,  and  accepted  the  trust.  The 
$4000  were  paid  to  him,  but  he  neglected  to  in- 
vest it  in  other  real  security;  and  died,  leaving 


real  property  and  debts  greatly  exceeding  the 
value  of  his  personal  estate.  A  bill  was  filed 
by  B  and  0,  her  Imsbuml,  against  the  adminis- 
trator of  C,  for  an  account,  and  that  the  S4000 
may  be  decreed  to  be  a  specialty  debt  due  by 
the  intestate;  and  invested  by  the  administrator 
on  real  security,  and  held  by  him  as  trustee, 
under  the  trusts,  in  the  deed  of  settlement. 
Decided,  that  the  deed  amounted  to  a  covenant 
of  C,  uniler  seal,  to  execute  tlie  trusts,  and  that 
the  S4000  is  due  by  specialty,  and  lo  be  paid  by 
defendant  as  such,  although  there  was  no  sub- 
stantive covenant,  by  his  intestate,  to  execute 
the  trusts.  Burton  and  Wife  v.  Smith,  4  Wash. 
C.  C.  R.  522. 

54.  In  this  case,  there  was  no  necessity  to 
make  the  other  creditors  of  C  parties  to  the 
suit;  nor  would  it  be  proper,  except  in  case  of 
collusion  with  the  executor  or  administrator. 
Ibid. 

55.  He  who  acquires  a  legal  title,  having  no- 
tice of  the  prior  equity  of  another,  becomes,  to 
the  extent  of  that  equity,  a  trustee  for  that  other. 
But  if  he  has  no  equity,  there  then  is  nothing 
for  which  the  purchaser  of  the  legal  title  can  be- 
come a  trustee.  Mason  v.  IVilson,  1  Cranch,  45; 
1  Cond.  Rep.  251. 

56.  If  the  obligee  in  a  bond,  obtain  titles  in 
his  own  name  for  part  of  the  lands,  the  assign- 
ment of  which  to  the  obligor  was  the  consider- 
ation of  the  bond,  and  suffers  the  title  to  the 
residue  to  be  lost,  by  the  non-payment  of  taxes, 
a  court  of  equity  will  not  lend  its  aid  to  carry 
into  effect  a  judgment  at  law  upon  the  bond.  A 
court  of  equity  will  annul  a  contract  which  the 
defendant  has  failed  on  his  part  to  perform,  and 
cannot  perform.  Skillcrn  v.  May's  Ex'rs,  4 
Cranch,  137  ;  2  Cond.  Rep.  56. 

57.  A  merchant  who  endorses  the  bills  of 
another  upon  the  guaranty  of  a  third  person, 
cannot,  upon  the  insolvency  of  the  principal 
debtor,  and  of  the  guarantee,  resort  to  a  trust 
fund,  created  by  the  principal  debtor  for  the  in- 
demnity of  the  guarantee,  for  the  amount  which 
the  guarantor  should  pay.  But  the  person  for 
whose  benefit  a  trust  was  created,  who  is  to  be 
the  ultimate  receiver  of  it,  may  sustain  a  suit  in 
equity,  to  have  it  paid  directly  to  him.  Where 
the  guarantee  is  insolvent,  a  court  of  equity  will 
not  decree  the  money  raised  for  his  indemnity 
to  be  paid  to  him,  without  security  that  the  debt 
of  the  principal  creditor  shall  be  satisfied.  Rxis- 
sel  V.  darkens  Ex'rs,  7  Cranch.  69;  2  Cond.  Rep. 
417. 

3.  Mistake. 

58.  If  a  mistake  exist,  not  in  the  in.strument, 
w'hich  is  intended  to  give  effect  to  an  agreement, 
but  in  the  agreement  itself,  and  is  clearly  proved 
to  have  been  the  result  of  igTiorance  of  some 
material  fact ;  a  court  of  equity  will,  in  general, 
grant  relief,  according  to  the  nature  of  the  par- 
ticular case  in  which  it  is  sought.  Hunt  v.  Rovs- 
manier,  1  Peters,  13. 

59.  If  an  agreement  was  not  founded  on  a 
mistake  of  any  material  fact,  and  if  it  was  exe- 
cuted in  strict  conformity  with  itself,  it  would  be 
unprecedented  for  a  court  of  equity  to  decree 
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another  security  to  be  given,  different  from  that 
which  had  been  agreed  upon  ;  or  to  treat  the 
case  as  if  such  other  security  had,  in  fact,  been 
agreed  upon  and  executed.     Ibid.  14. 

60.  A  mistake  arising  from  ignorance  of  law, 
is  not  a  ground  for  reforming  a  deed  founded  on 
such  mistake ;  e.xcept  in  some  few  cases,  and 
those  of  pecnliar  character.     Ibid.  15. 

61.  It  seems  that  there  may  be  cases  in  which 
a  court  of  equity  will  relieve  against  a  plain 
mistake,  arising  from  ignorance  of  law.  But 
where  parties  upon  deliberation  and  advice,  re- 
ject one  species  of  security,  and  agree  to  select 
another,  under  a  misapprehension  of  the  law  as 
to  the  nature  of  the  security  thus  selected  ;  a 
court  of  equity  will  not,  on  the  ground  of  misap- 
prehension, and  the  insufficiency  of  the  se- 
curity, in  consequence  of  a  subsequent  event  not 
foreseen,  direct  a  securitj^,  of  a  different  charac- 
ter, to  be  given ;  or  decree  that  to  be  done, 
which  the  parties  suppose  would  have  been  ef- 
fectetl  by  the  instrument,  which  was  finally 
agreed  upon.  The  court  would  be  much  less 
disposed  to  interfere  in  such  a  case,  in  favour  of 
a  particular  creditor,  against  the  general  credit- 
ors of  an  insolvent  estate.     Ibid. 

62.  It  is  a  principle  of  equity,  that  when  an 
instrument  is  drawn  and  executed,  which  pro- 
fesses or  is  intended  to  carry  into  execution  an 
agreement,  whether  in  writing  or  by  parol,  pre- 
viously entered  into ;  but  which,  by  mistake 
of  the  draftsman,  either  in  fact  or  in  law,  does 
not  fulfil,  or  which  violates  the  manifest  inten- 
tion of  the  parties  to  the  agreement ;  equity  will 
correct  the  mistake,  so  as  to  produce  a  con- 
formity of  the  instrument  lo  the  agreement. 
Ibid. 

63.  A  mistake,  which  is  nothing  more  than  a 
misconception  of  the  law,  is  no  ground  for  relief 
in  equity.     Sims  v.  Lisle,  4  Wash.  C.  C.  R.  301. 

64.  \Vhere  a  farm  is  sold  at  so  much  per  acre, 
if  the  quantity  be  mistaken  by  the  parties,  a 
court  of  equity  will  relieve  the  party  injured  by 
lire  mistake.  In  such  case,  the  vendee  has  a 
right  to  take  the  farm  at  the  price  of  the  real 
number  of  acres,  and  to  have  compensation  for 
the  deficiency  ;  if  he  has  paid  the  consideration. 
Stebbins  v.  Eckhj,  4  Mason's  C.  C.  R.  414. 

65.  So,  where  the  sale  is  for  a  gross  sum,  and 
there  is  a  positive  representation  of  the  quantity 
by  the  vendor.     Ibid. 

66.  But  it  may  be  otherwise,  if  the  statement 
of  the  quantity  be  mere  matter  of  description, 
and  not  of  the  essence  of  the  contract ;  as  where 
the  contract  contains  the  words,  so  many  acres, 
"more  or  less,"  or  "containing  by  estimation,'' 
&c.  :  for  in  such  cases  the  vendee  may  take 
upon  himself  the  risk  of  the  quantity.  But  if 
there  be  any  fraud,  or  wilful  misrepresentation 
of  the  quantity,  equity  will  afford  relief  in  these 
latter  cases.     Ibid. 

67.  Mistakes  and  fraud  are  equally  relievable 
in  equity.  Dunlop  v.  Stetson.  4  Mason's  C.  C. 
R.  349. 

68.  The  plaintiff,  having  a  large  claim  against 
the  government  of  Portugal,  appointed  the  de- 
fendant his  attorney,  '''with  power  irrevocable," 
to  demand  and  recover  the  same:  and  on  the 
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27th  January,  1832,  entered  into  an  agreement 
with  the  defendant,  to  allow  him  a  large  sura  as 
commissions,  on  his.  agreeing  to  use  his  utmost 
efforts  for  the  recovery  thereof.  At  the  time 
this  agreement  was  made,  though  wholly  un- 
known to  both  parties,  the  government  of  Por- 
tugal, by  a  treaty  stipulation  dated  19lh  January, 
1832,  had  allowed  and  liquidated  the  plaintiff's 
claim,  so  that  nothing  further  remained  to  be 
done  in  the  premises.  Held,  that  this  was  a 
case  of  mutual  mistake,  going  to  the  substance 
of  the  contract,  and  making  il  void,  or  voidable 
in  equity  ;  and  a  decree  was  accordingly  made, 
that  the  agreement  abovementioned  be  deli- 
vered up  and  cancelled,  and  that  a  perpetual  in- 
junction issue  to  prohibit  the  defendant  from 
asserting  any  title  at  law  or  equity  under  the 
same.  Hammond  v.  Allen,  2  Sumner's  C.  C.  R. 
387. 

69.  In  such  a  case,  nothing  but  a  clear  and 
unequivocal  ratification  of  the  agreement,  after 
full  deliberation,  and  a  complete  review  of  all 
the  material  circumstances,  would  be  held  satis- 
factory by  a  court  of  equity.     Ibid. 

70.  A  mistake  of  facts,  going  to  the  essence 
of  a  contract,  avoids  it.     Ibid. 

71.  Where  a  deed  of  trust  is  executed  by  a 
debtor,  to  secure  a  debt  due  to  A,  but  by  mis- 
take the  name  of  B  is  inserted,  instead  of  that 
of  A,  and  A  files  his  bill,  praying  relief,  &c.,  a 
court  of  equity^  if  the  mistake  is  clearly  estab- 
lished, will  decree  the  money  to  be  paid  in  the 
first  instance  to  A,  who  is  really  and  ultimately 
entitled  to  it.  M'Call,  Sriiilie  c^*  Co.  v.  Harrison 
et  a/.,  1  Brockenb.  C.  C.  R.  126. 

72.  In  such  a  case,  the  surviving  trustee, 
having  reconveyed  the  property,  under  a  decree 
of  a  court  of  chancery,  to  the  heirs  of  the  gran- 
tor in  the  deed,  and  having  afterwards  died  ;  it 
is  not  necessary  that  the  representatives  of  the 
trustees  should  be  parties  to  the  suit.     Ibid. 

4.  Fraud. 

73.  If  a  suit  be  brought  to  set  aside  a  convey- 
ance obtained  by  fraud,  and  the  fraud  be  clearly 
proved,  the  conveyance  will  be  set  aside,  as  be- 
tween the  parties;  but  the  rights  of  third  per- 
sons, who  are  purchasers  without  notice  for  a 
valuable  consideration,  cannot  be  disregarded. 
Fletcher  v.  Peck,  6  Cranch,  87,  133;  2  Cond. 
Rep.  308. 

74.  It  cannot  be  doubted,  that  reducing  an 
agreement  to  writing  is,  in  most  cases,  an  argu- 
ment against  fraud  ;  but  it  is  very  far  from  a 
conclusive  argument.  The  doctrine  will  not  be 
contended  for.  that  a  written  agreement  cannot 
be  relieved  against  on  the  ground  of  false  sug- 
gestions. Boijce^s  Executors  v.  Grundy,  3  Peters, 
219. 

75.  It  is  not  an  answer  to  an  application  to  a 
court  of  chancery  for  relief  in  rescinding  a  con- 
tract, to  say  that  the  fraud  alleged  is  partial,  and 
might  be  the  subject  of  compensation  by  a  jury. 
The  law,  which  abhors  fraud,  does  not  permit  it 
to  purchase  indulgence,  dispensation,  or  abso- 
lution.    Ibid.  220.'' 

76.  A  person  cannot  be  charged  with  fraud- 
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uleiitly  secreting  a  deed,  vvlio  places  it  on  record 
as  soon  as  the  law  requires.  Shirras  ct  al.  v. 
Cats:  ct  fl/.,  7  Craiich,  34  ;  2  Coiid.  Kop.  407. 

77.  A  coiiveviince  ot  the  whole  of  his  pro- 
perty by  a  husband  to  trustees,  for  the  benefit 
of  his  wile  and  his  issue,  is  a  voluntary  convey- 
ance ;  and  is  at  this  day  held  by  the  courts  of 
England  to  be  absolutely  void  under  the  statute 
of  the  twenty-seventh  of  Eli/abelli,  against  a 
subsequent  purchaser,  even  althougli  he  pur- 
chased with  notice.  These  decisions  do  not 
maintain  tliat  a  transaction,  valid  at  the  time,  is 
rendered  invalid  by  the  subsequent  act  of  the 
party.  They  do  not  mainlani  that  the  character 
of  the  transaction  is  changed  ;  but  that  testimony 
afterwards  furnished  may  prove  its  real  charac- 
ter. The  subsequent  sale  of  the  property  is 
carried  back  to  the  ileed  of  settlement,  and  con- 
sidered as  proving  tliat  deed  to  have  been  exe- 
cuted with  a  fraudulent  intent  to  deceive  a  sub- 
sequent purchaser.  Cathcart  ct  al.  v.  Robinson, 
5  Peters,  264. 

78.  A  subsequent  sale,  without  notice,  by  a 
person  who  had  made  a  settleiTient  not  on  valu- 
able consideration,  was  presumptive  evidence 
of  fraud,  which  threw  on  those  claiming  under 
such  settlement  the  burthen  of  proving  that  it 
was  made  bona  fide.  This  principle,  therefore, 
according  to  the  uniform  course  of  the  supreme 
court,  must  be  adopted  in  construing  the  statute 
of  the  twenty-seventh  of  Elizabeth  as  it  applies 
to  this  case.     Ibid. 

79.  G.  the  executor  of  his  father,  who  had 
devised  his  estate  to  G.  and  his  other  children, 
sold  the  estate  and  became  himself  the  purchaser 
of  it;  and  in  order  to  secure  the  portions  of  the 
other  devisees,  who  were  minors,  confessed  a 
judgment,  June  1,  1819,  on  a  promissory  note, 
in  favour  of  two  persons,  without  their  know- 
ledge, in  a  sum  supposed  to  be  sufHcient  to  be  a 
full  security  for  the  amount  of  the  portions  of 
the  minors.  The  judgment  was  kept  in  full  ope- 
ration by  e.xeculions  regularly  issued  upon  it,  so 
as,  under  the  laws  of  South  Carolina,  to  bind 
the  property  of  G.  He  was  then  engaged  in 
mercantile  pursuits,  and  had  other  property  than 
that  so  purchased  by  him.  G.  afterwards  be- 
came insolvent,  and  the  claims  of  the  devisees 
of  his  father,  under  the  judgment,  were  con- 
tested by  his  creditors  as  fraudulent ;  the  plain- 
tifTs,  in  the  judgment,  having  no  knowledge  of  it 
when  it  was  confessed,  the  amount  of  the  sum 
due  to  the  co-devisees  not  having  been  ascer- 
tained when  it  was  confessed,  no  declaration  of 
trust  having  been  e.xecuted  by  the  plaintiffs,  and 
false  representations  of  his  situation  having  been 
made  by  G.  after  the  judgment,  whereby  his 
creditors  were  induced  to  give  him  time  on  a 
judgment  confessed  to  them  subsequently.  The 
judgment  of  June  1,  1819,  was  held  to  be  valid, 
and  the  plaintiffs  in  that  judgment  entitled  to 
the  proceeds  of  the  sales  of  the  estate  of  G.,  for 
the  satisfaction  of  the  amount  actually  due  to 
the  co-devisees  by  G.  Bank  of  Georgia  v.  Hig- 
ginholtom.  9  Peters,  48. 

80.  A  mistaken  opinion  of  the  value  of  pro- 
perty, if  honestly  entertained,  and  stated  as  opi- 


nion merely,  unaccompanied  by  an  assertion  or 
statement,  untrue  in  fact,  can  never  be  considereil 
as  a  fraudulent  misrepresentation.  Hepburn  fy 
Dunilas  v.  Dunlop  ct  al.,  1  Wheat.  179;  3  Cond. 
Kep.  529. 

81.  An  inadecjuacy  of  price  may  be  so  great 

as  to  be  evidence  of  fraud  proper  to  be  submitted 

to  a  jury  ;  but  is  not  itself  a  fraud,  on  which  a 

court  of  law  will  jironounce  a  deed  absolutely 

i  voiil.     Wright  i5'  Cook  v.  Stanard,  2  Brockenb. 

JC.  C.  11.  311. 

j      82.  There  is  nothing  in  the  statute  of  frauds 
1  in  Rhode  Island  (which  is  a  copy  of  the  English 
'  statute,  29  Car.  II.,  ch.  3,  sec.  4,)  rendering  parol 
I  evidence  inadmissible  to  show  that  an  absolute 
deed  was  intended  as  a  mortgage,  and  that  the 
defeasance  has  been  omitted  or  destroyed  by 
fraud  or  mistake,  or  omitted  by  design,   upon 
mutual  confidence  between  the  parties.     Tay- 
lor V.  Liithcr,  2  Sumner's  C.  C.  li.  223. 

83.  It  is  an  ancient  and  well-established  prin- 
ciple, that  whenever  suppressio  veri,  or  suggestio 
falsi  occur,  and  more  especially  both  together, 
they  afford  sufiicient  ground  to  set  aside  any  re- 
lease or  conveyance.  Smith  \ .  Richards,  13  Pe- 
ters, 26. 

84.  The  party  selling  property  must  be  pre- 
sumed to  know  whether  the  representation  which 
he  makes  of  it  is  true  or  false.  If  he  knows  it 
to  be  false,  that  is  fraud  of  the  most  positive 
kind :  but  if  he  does  not  know  it,  then  it  can 
only  be  from  gross  negligence ;  and  in  contem- 
plation of  a  court  of  equity,  representations 
founded  on  a  mistake  resulting  from  such  negli- 
gence, are  fraud.  The  purchaser  confides  in  them, 
upon  the  assumption  that  the  owner  knows  his 
own  property,  and  truly  represents  it.  And  it  is 
immaterial  to  the  purchaser  whether  the  misre- 
presentation proceeded  from  mistake  or  fraud. 
The  injury  to  him  is  the  same,  whatever  may 
have  been  the  motives  of  the  seller.  The  mis- 
representations of  the  seller  of  property,  to  au- 
thorize the  rescinding  a  contract  of  .sale  by  a 
court  of  equity,  must  be  of  something  material, 
constituting  an  inducement  or  motive  to  pur- 
chase, and  by  which  he  has  been  misled  to  his 
injury.  It  must  be  in  something  in  which  the 
one  party  places  a  known  trust  and  confidence 
in  the  other.     Ibid. 

85.  Whenever  a  sale  is  made  of  property  not 
present,  but  at  a  remote  distance,  which  the 
seller  knows  the  purchaser  has  not  seen,  but 
which  he  buys  upon  the  representation  of  the 
seller,  relying  on  its  truth,  then  the  representa- 
tion in  effect  amounts  to  a  warranty :  at  least 
the  seller  is  bound  to  make  good  the  represen- 
tation.    Ibid. 

86.  A  bill  in  equity  lies  in  the  circuit  court, 
to  set  aside  conveyances  made  in  fraud  of  cre- 
ditors, (the  parties  being  citizens  of  different 
states:)  for  there  is  not,  in  the  proper  sense  of 
the  term,  "a  plain,  adequate  and  complete  re- 
medy" at  law,  within  the  meaning  of  the  six- 
teenth section  of  the  judiciary  act  of  1789,  ch. 
20,  which  is  merely  affirmative  of  the  general 
doctrines  of  courts  of  equity.  Bean  v.  Smith,  2 
Mason's  C.  C.  R.  252. 
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RExMAINDER. 

1.  The  uses  declared  in  a  deed  of  marriage- 
settlement,  were  to  and  for  the  use  of  "Johanna 
Philipse  and  Beverly  Robinson,  (the  releasees,) 
and  their  heirs,  until  the  solemnization  of  the 
said  intended  marriage;  and  from  and  immedi- 
ately after  the  solemnization  of  the  said  intended 
marrjage,  then  to  the  use  and  behoof  of  the  said 
Mary  Philipse  and  Roger  Morris,  and  the  sur- 
vivor of  them,  for  and  during  the  time  of  their 
natural  lives,  without  impeachment  of  waste; 
and  from  and  after  the  determination  of  that 
estate,  then  to  the  use  and  behoof  of  such  child 
or  children,  as  shall  or  may  be  procreated  be- 
tween them,  and  to  his,  her  or  their  heirs  and 
assigns  for  ever.  But  in  case  the  said  Roger 
Morris  and  Mary  Philipse  shall  have  no  child  or 
children  begotten  between  them,  or  that  such 
child  or  children  shall  happen  to  die  during  the 
lifetime  of  the  said  Roger  and  Mary,  and  the 
said  Mary  should  survive  the  said  Roger  with- 
out issue,  then  to  the  use  and  behoof  of  her.  the 
said  Mary  Philipse,  and  her  heirs  and  assigns 
for  ever.  And  in  case  the  said  Roger  should 
survive  the  said  Mary  Philipse,  without  any 
issue  by  her,  or  that  such  issue  is  then  dead, 
without  leaving  issue,  then,  after  the  decease 
of  the  said  Roger  Morris,  to  the  only  use  and 
behoof  of  such  person  or  persons,  and  in  such 
manner  and  form  as  the  said  Mary  Philipse 
shall,  at  any  time  during  the  said  intended  mar- 
riage, desire  the  same  by  her  last  will  and  tes- 
tament," &c.  &c.  The  marriage  took  effect; 
children  were  born,  all  before  the  attainder  of 
their  parents  in  1779.  Marj^  Morris  survived 
her  husband,  and  died  in  1825,  leaving  her  chil- 
dren surviving  her.  This  is  a  clear  remainder 
in  fee  to  the  children  of  Roger  Morris  and  wife: 
which  ceased  to  be  contingent  on  the  birth  of 
the  first  child,  and  opened  to  let  in  after-born 
children.    Carver  v.  Astor,  4  Peters,  1. 

2.  It  is  perfectly  consistent  with  this  limita- 
tion, that  the  estate  in  fee  might  be  defeasible, 
and  determinable  upon  a  subsequent  contin- 
gency; and  upon  the  happening  of  such  contin- 
gency, might  pass  by  way  of  shifting  executory 
use  to  other  persons  in  fee,  thus  making  a  fee 
upon  a  fee.     Ibid. 

3.  The  general  rule  of  law  founded  on  public 
policy  is,  that  limitations  of  this  nature  shall  be 
construed  to  be  vested  when,  and  as  soon  as 
they  may  vest.  The  present  limitation,  in  its 
terms,  purports  to  be  contingent  only  until  the 
birth  of  a  child,  and  may  then  vest.  The  estate 
of  the  children  was  contingent  only  until  their 
birth;  and  when  the  confiscation  act  of  New 
York  passed,  they  being  all  born,  it  was  a  vested 
remainder  in  them  and  their  heirs,  and  not  lia- 
ble to  be  defeated  by  any  transfer  or  destruction 
of  the  life  estate.     Ihid. 

4.  A  remainder  may  be  limited  after  a  life 
estate,  in  personal  property.  Smith  v.  Bell,  6  Pe- 
ters, 68. 

5.  The  testator  devised  his  land  to  his  wife 
for  life,  and  after  her  decease  to  his  two  daugh- 
ters, A  and  B,  to  them,  their  heirs  and  assigns: 
but  in  case  ttiey  should  die  without  issue,  that 


the  same  should  go  to  and  vest  in  their  two  sis- 
ters, C  and  D.  Held,  that  the  devise  to  A  and 
B,  was  a  fee  tail,  and  not  a  fee  simple,  the  con- 
tingency upon  which  the  limitation  was  to  take 
effect,  not  being  limited  to  a  life  in  being,  but 
being  upon  an  indefinite  failure  of  issue;  and 
that  the  estate  to  C  and  D  was  a  vested  remain- 
der, to  take  effect  upon  the  death  of  both  A  and 

B,  without  issue.  That  cross-remainders  in  tail 
were  to  be  implied  between  A  and  B.  That  at 
common  law,  A  and  B  would  take  joint  estates 
for  life,  with  several  remainders  in  tail  to  their 
issue;  but  by  the  statute  of  Rhode  Island,  it 
would  be  turned  into  a  tenancy  in  common,  and 
several  estates  tail  in  possession  vested  in  them. 
Lillibridge  v.  Adie,  1  Mason's  C.  C.  R.  224. 

6.  A  devise  to  the  testator's  wife,  until  his  son 
P.  should  attain  the  age  of  twenty-one  years,  and 
after  P.  should  attain  that  age,  that  he  should 
enter  into  possession,  &c.  &c.  to  him,  his  heirs 
and  assigns,  for  ever.  But  if  the  said  P.  should 
die  before  he  attained  the  age  of  twenty-one,  or 
without  lawful  issue,  then  the  premises  to  de- 
scend to  the  testator's  heir  male  in  fee  simple. 
P.  attained  the  age  of  twenty-one,  but  died  with- 
out ever  having  had  lawful  issue.  Held,  that  P. 
took  an  immediate  vested  estate  in  fee  simple, 
liable  to  be  defeated  by  his  death  before  twenty- 
one;  but  having  attained  that  age,  it  became  an 
indefeasible  estate.  Arnold  \.  Biiffum,  2  Mason^s 

C.  C.  R.  208. 

7.  Where  the  estate  of  a  tenant  in  fee  tail 
male  was  confiscated  to  the  commonwealth,  un- 
der the  statute  of  Massachusetts  of  April,  1779, 
for  confiscating  the  estates  of  absentees  :  Held, 
that  the  estate  of  the  remainder-man  was  not 
thereby  divested  :  but  that  the  commonwealth 
took  only,  by  virtue  of  the  confiscation,  such  an 
estate  as  the  absentee  had  in  the  premises. 
Also  held,  that  the  tenant  in  possession  of  the 
premises  under  a  defective  title  from  the  com- 
monwealth, after  the  expiration  of  this  estate, 
was  entitled  to  the  value  of  his  improvements. 
Borland  v.  Dean,  4  Mason's  C.  C.  R.  174. 

8.  Contingent  remainders  and  executory  de- 
vises, are  transmissible  to  the  heirs  of  the  party 
to  whom  they  are  limited,  if  he  chance  to  die 
before  the  contingency  happen.  Barnitz's  Les- 
see V.  Casey,  7  Cranch,  456;  2  Cond.  Rep.  561. 

9.  In  such  case,  however,  the  executory  de- 
vise does  not  vest  absolutely  in  the  first  heir,  so 
as,  upon  his  death,  to  carry  it  to  his  heir  at  law 
of  the  first  devisee :  but  it  devolves  from  heir  to 
heir,  and  vests  absolutely  in  him  only  who  can 
make  himself  heir  to  the  first  devisee  at  the  time 
when  the  contingency  happens,  and  the  execu- 
tory devise  falls  into  possession.     Ibid. 

10.  This  rule  is  adopted  in  analogy  to  that  rule 
of  descent,  which  requires  that  a  person  who 
claims  a  fee  simple,  by  descent  from  one  who 
was  first  purchaser  of  the  reversion,  or  remain- 
der expectant,  on  a  freehold  estate,  should  make 
himself  heir  of  such  purchaser  at  the  time  when 
that  reversion  or  remainder  falls  into  possession. 
Ibid. 

11.  Nor  does  it  vary  the  legal  result,  that  the 
person  to  whom  the  preceding  estate  is  devised, 
happens  to  be  the  heir  of  the  executory  devisee ; 
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for,  allhough,  on  the  death  of  the  latter,  the  ex- 
ecutory devise  devolves  upon  him,  yet  it  is  not 
mer<red  in  the  precedins  estate,  but  expects  the 
roirular  happeuintj  of  the  contingency,  and  then 
vests  absohitely  in  the  then  heir  of  the  execu- 
tory devisee.     Ibid. 


Sawyer  et  al.  v.  Steele,  3  Wash.  C.  C.  R. 


REMEDY. 

1.  An  insolvent  law  which  relieves  the  debtor 
from  imprisonment  atTects  the  remedy  only. 
Beers  et  al.  v.  Hatighton,  1  IMLean's  C.  C.  R. 
232. 

2.  The  recognizance  of  special  bail  is  a  part 
of  the  remedy.     Ibid. 

3.  The  act  of  the  28th  of  February,  1839, 
which  adopts  the  laws  of  a  state,  in  regard  to 
imprisonment  of  debtors,  gives  immediate  effect 
to  these  laws,  as  well  in  cases  pending  as  in 
those  subsequently  commenced.  Gray,  Sher- 
wood Sf  Co.  V.  Munroe  et  al.,  1  M'Lean'sC.  C.  R. 
528. 

4.  This  law  relates  to  the  remedy,  and  does 
not  impair  the  obligation  of  the  contract.     Ibid. 

5.  In  a  case  where  appearance  bail  had  been 
given,  before  the  passage  of  the  law,  the  defen- 
dants are  not  bound  to  give  special  bail,  but 
may  be  discharged  on  motion,  on  common  bail. 
Jbul. 


RE3MISST0X,  AND  DISTRIBUTION  OF  PEN- 
ALTIES AND  FORFEITURES. 

1.  Action  of  indebitatus  assumpsit,  was  brought 
by  the  officers  of  the  revenue  cutter  of  the  dis- 
trict of  Delaware,  for  one-half  of  the  forfeiture 
incurred  for  a  violation  of  the  non-intercourse 
law,  by  a  vessel  seized  by  the  collector  of  Dela- 
ware, on  the  information  of  the  plaintiffs,  and 
sent  by  him  to  the  district  of  Pennsylvania  for 
trial,  where  she  was  condemned,  and  the  amount 
of  the  forfeiture  was  received  by  the  defendant, 
the  collector  of  the  port  of  Philadelphia.  Held, 
1st.  The  information  to  induce  a  seizure,  need 
not  be  as  full  as  the  evidence  in  the  case  would 
authorize  to  condemn.  It  is  sufficient  if  it  in- 
duced the  prosecution.  2d.  It  is  not  necessary 
that  the  officers  of  the  revenue  cutter  should, 
when  they  gave  the  information,  make  a  claim 
for  a  part  of  the  forfeiture;  or  that  they  should 
take  any  part  in  the  prosecution  of  the  case,  to 
entitle  them  to  a  portion  of  the  proceeds.  3d. 
The  consent  of  the  plaintiffs  that  the  vessel 
should  be  sent  from  the  district  of  Delaware,  to 
the  district  of  Pennf=ylvania;  or  a  disavowal  by 
them,  of  having  instituted  this  suit,  does  not 
constitute  a  waiver  of  their  right  to  their  share 
of  the  forfeiture.  4th.  The  defendant  is  not 
liable  to  the  plaintiffs  for  such  part  of  the  pro- 
ceeds of  the  forfeiture  as  he  had  paid  over  to 
other  officers  of  the  custom-house  for  their 
shares,  before  notice  of  the  claims  of  the  plain- 


tiffs. 
464. 

2.  A  bond  was  given  to  T.  S.,  the  collector  of 
the  district  of  Petersburg,  under  the  second  seo 
tion  of  the  embargo  act  of  the  22d  of  December, 
1807,  and  a  suit  was  afterwards  brought  by  him 
on  the  same  bond  in  the  district  court,  and  pend- 
ing the  proceedings,  to  wit,  on  the  30lh  of  Octo- 
ber, 1811,  J.  S.,  the  collector,  died;  anil  judg- 
ment was  recovered  in  favour  of  the  United 
States,  on  the  30th  of  November,  1811.  On  the 
26th  of  the  same  November,  J.  J.  was  appointed 
collector  of  the  same  district,  and  entered  on  the 
duties  of  his  oflice  on  the  14th  of  December, 
1811;  until  which  time  T.  S.,  who  was  deputy 
collector  under  J.  S..  at  his  decease,  continued 
as  such  to  discharge  the  duties  of  the  office. 
The  judgment  of  the  district  court  was  subse- 
quently affirmed  by  the  circuit  court.  When 
the  bond  was  taken,  A.  T.  was  surveyor  of  the 
district,  and  continued  in  that  office  until  his 
death,  which  was  after  the  commencement  of 
the  suit  on  the  bond,  and  before  judgment 
thereon,  and  was  succeeded  by  J.  H.  P.,  who 
was  appointed  on  the  30th  of  March,  1811.  and 
entered  on  the  duties  of  his  office  on  the  16th 
of  the  same  month.  It  was  held,  that  the  per- 
sonal representatives  of  the  deceased  collector 
and  surveyor,  and  not  their  successors  in  office, 
were  entitled  to  that  portion  of  the  penalty 
which  is,  by  law,  to  be  distributed  among  the 
revenue  officers  of  the  district  where  it  was  in- 
curred. There  being  no  naval  officer  in  the  dis- 
trict, the  division  was  adjudged  to  be  made  in 
equal  proportions  between  the  collector  and  sur- 
veyor. Jones  and  others  v.  Shoj-e^s  Executors  and 
others,  1  Wheat.  462;  3  Cond.  Rep.  624. 

3.  The  secretary  of  the  treasury  has  authority, 
under  the  remission  act  of  the  3d  of  March, 
1797,  ch.  361,  to  remit  a  forfeiture  or  penally 
accruing  under  the  revenue  laws,  at  any  time, 
before  or  after  a  final  sentence  of  condemnation 
or  judgment  for  the  penalty,  until  the  money  is 
actually  paid  over  to  the  collector  for  distribu- 
tion. United  States  v.  Morris,  10  Wheat.  246;  6 
Cond.  Rep.  90. 

4.  Such  remission  extends  to  the  shares  of  the 
forfeiture  or  penalty  to  which  the  officers  of  the 
customs  are  entitled,  as  well  as  to  the  interest 
of  the  United  States.     Ibid. 

5.  The  ship  Good  Friends,  and  her  cargo  of 
British  merchandise,  owned  by  Stephen  Girard,  a 
citizen  of  the  United  States,  was-  seized  by  the 
collector  of  the  Delaware  district,  on  the  19th  of 
April,  1812,  for  a  violation  of  the  non-intercourse 
laws  of  the  United  Stales,  then  in  force.  The 
ship  and  cargo  were  condemned  as  forfeited,  in 
the  district  and  circuit  court  of  the  Delaware 
district.  On  the  29th  July,  1813,  congress  passed 
an  "act  for  the  relief  of  the  owners  of  the  Good 
Friends,  &c.,"  and  a  remission  of  the  forfeiture 
was  granted  by  the  secretary  of  the  treasur}', 
under  the  authority  of  that  act.  with  the  excep- 
tion of  a  sum  equal  to  the  double  duties  imposed 
by  an  act  of  congress  passed  on  the  1st  of  July, 
1812.  The  collector  was  entitled  to  one  moiety 
of  the  whole  amount  reserved  by  the  secretary 
of  the  treasury,  as  the  condition  of  the  remis- 
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sion.     M'-Lane  v.  The  United  States,  6   Peters, 
404. 

6.  Where  a  sentence  of  condemnation  has 
been  finally  pronounced  in  a  case  of  seizure,  the 
supreme  court,  as  an  incident  to  the  possession 
of  the  principal  cause,  has  a  right  to  proceed  to 
decree  a  distribution  of  the  proceeds,  according 
to  the  terms  prescribed  by  law.  And  it  is  a  fa- 
miliar practice  to  institute  proceedings  for  the 
purpose  of  such  distribution,  whenever  a  doubt 
occurs  as  to  the  rights  of  the  parties,  who  are 
entitled  to  share  in  the  distribution.     Ibid. 

7.  The  duty  of  the  collector  in  superintending 
the  collection  of  the  revenue,  and  of  making 
seizures  for  supposed  violations  of  law,  is  onerous 
and  full  of  perplexity.  If  he  seizes  any  goods, 
it  is  at  his  own  peril ;  and  he  is  condemnable  in 
damages  and  costs,  if  it  should  turn  out  upon  the 
final  adjudication,  that  there  was  no  probable 
cause  for  the  seizure.  As  a  just  reward  for  his 
diligence,  and  a  compensation  for  his  risks;  at 
once  to  stimulate  his  vigilance,  and  secure  his 
activity,  the  laws  of  the  United  States  have 
awarded  to  him  a  large  share  of  the  proceeds  of 
the  forfeiture.  But  his  right  by  the  seizure,  is 
but  inchoate ;  and  although  the  forfeiture  may 
have  been  justly  incurred,  yet  the  government 
has  reserved  to  itself  the  right  to  release  it, 
either  in  whole  or  in  part,  until  the  proceeds 
have  been  actually  received  for  distribution  ;  and 
in  that  event,  and  to  that  extent,  it  displaces  the 
right  of  the  collector.  Such  was  the  decision  of 
the  supreme  court  in  the  case  of  the  United 
States  V.  Morris,  10  Wheat.  246.     Ibid. 

8.  But  whatever  is  reserved  to  the  govern- 
ment, out  of  the  forfeiture,  is  reserved  as  well 
for  the  seizing  officer,  as  for  itself:  and  is  dis- 
tributable accordingly.  The  government  has  no 
authority,  under  its  existing  laws,  to  release  the 
collector's  share,  as  such,  and  yet  to  retain  to 
itself  the  other  part  of  the  forfeiture.     Ibid. 

9.  In  point  of  law,  no  duties,  as  such,  can  le- 
gally accrue  upon  the  importation  of  prohibited 
goods.  They  are  not  entitled  to  entry  at  the 
custom-house,  or  to  be  bonded.  They  are,  ipso 
facto,  forfeited  by  the  mere  act  of  importation. 
Ibid. 

10.  The  secretary  of  the  treasury  may  remit 
not  only  the  interest  of  the  United  States,  but 
of  individuals,  in  penalties  and  forfeitures  in  cer- 
tain cases,  after  suit  brought,  and  before  judg- 
ment. United  States  v.  Lancaster,  4  Wash.  C.  C. 
R.  64. 

11.  A  pardon  of  the  president  of  the  United 
States,  after  condemnation,  as  to  all  the  interest 
of  the  United  States  in  the  penalty  incurred  by 
a  violation  of  the  embargo  laws,  and  directing 
all  further  proceedings  on  behalf  of  the  United 
States  to  be  discontinued,  does  not  remit  the  in- 
terest of  the  custom-house  officers  in  a  moiety. 
Ibid. 

12.  Under  the  ninety-first  section  of  the  duty 
act  of  March  2,  1799,  ch.  128,  the  share  of  a  for- 
feiture to  which  the  collector,  &c.,  of  the  district 
is  entitled,  is  to  be  paid  to  the  person  who  was 
the  collector,  &c..  in  the  office  at  the  time  the 
seizure  was  made;  and  not  to  his  successor  in 
office  at  the  time  of  condemnation,  and  the  re- 

47* 


ceipt  of  the  money.     Buel  v.  Van  Ness,  8  Wheat. 
312;  5  Cond.  Rep.  445. 

13.  Until  final  judgment,  no  part  of  the  for- 
feiture vests  absolutely  in  the  collector:  but, 
after  final  judgment,  his  share  vests  absolutely, 
and  cannot  be  remitted  by  the  secretary  of  the 
treasury.     The  Hollen,  1  ]\Iason's  C.  C.  R.  431. 

14.  If,  pending  the  proceedings,  a  remission 
be  made  of  the  whole  property  forfeited,  his 
whole  title  is  gone ;  if  of  a  part  only,  his  title 
attaches  to  the  remainder,  and,  by  a  judgment 
of  condemnation,  becomes  fixed  and  indissolu- 
ble.    The  Margaretta,  2  Gallis.  C.  C.  R.  515. 

15.  If  there  is  no  informer,  the  United  States 
have  one-half,  and  the  officers  of  the  customs 
the  other.  If  there  is  an  informer,  the  informer 
has  a  fourth,  and  the  custom-house  officers  a 
fourth.  If  the  informer  is  an  officer  of  a  revenue 
cutter,  the  United  States  have  a  fourth,  one- 
fourth  to  the  custom-house  officers,  and  the  offi- 
cer of  the  revenue  cutter  one-half.  Sawyer  et 
al.  V.Steele,  3  Wash.  C.C.R.  464. 

16.  The  consent  of  the  claimants  that  the  ves- 
sel should  be  sent  into  another  district  for  adju- 
dication, or  a  disavowal  by  them  of  having  insti- 
tuted the  suit,  does  not  amount  to  a  waiver,  by 
them,  of  their  right  to  a  share  of  the  forfeiture. 
Ibid. 

17.  But  the  collector  is  not  responsible  for 
such  part  of  the  forfeiture  as  he  may  have  paid 
over  bona  fide  to  other  officers,  for  their  shares, 
before  notice  of  the  plaintiffs'  claim.     Ibid. 


REMOVAL  FROM  OFFICE. 

1.  Offices  held  at  the  pleasure  of  the  collecfoi 
cease  with  his  death,  removal,  or  resignation ; 
unless  otherwise  provided  by  law.  United  States 
V.  Wood,  2  Gallis.  C.  C.  R.  362. 

2.  The  president,  by  a  proper  act  of  office, 
may  remove  an  officer  without  appointing  an- 
other. Bowerbank  v.  Morris,  Wallace's  C.  C.  R. 
118. 

3.  Removal  from  office  may  be  express ;  that 
is,  by  notification,  by  order  of  the  president,  that 
an  officer  has  been  removed ;  or  implied,  by 
the  appointment  of  another  person  to  the  same 
office.  But,  in  either  case,  the  removal  is  not 
completely  effected  until  notice  actually  received 
by  the  person  removed.     Ibid. 

4.  The  case  of  the  removal  from  office  is  not 
distinguished  from  other  cases  of  revocable  au- 
thority.    Ibid. 

5.  The  constitution  of  the  United  States,  art. 
2,  sec.  2,  which  declares  that  the  president 
"shall  nominate,  and  by  and  with  the  consent 
of  the  senate,  shall  appoint  ambassadors,  &c., 
and  all  others  of  the  United  States,  whose  ap- 
pointments are  not  herein  otherwise  provided 
for,  and  which  shall  be  established  by  law," 
taken  in  connection  with  the  subsequent  clause 
in  the  same  section,  which  authorizes  congress 
by  law  to  vest  the  appointment  of  such  inferior 
officers  as  they  think  proper,  in  the  president 
alone,  in  the  courts  of  law,  or  in  the  heads  of 
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ilepartments;  and  with  the  third  section  of  the 
third  article,  empowering  the  president  to  "fill 
all  vacancies  which  may  happen  ilurnig  the  re- 
cess of  the  senate,  by  <i;iantinji  commissions 
which  shall  expire  at  the  end  of  the  next  ses- 
sion,"' is  interpreted  to  declare  that  all  ollices 
nnder  the  federal  government,  except  in  cases 
where  the  constitntion  itself  may  otherwi.se  pro- 
vide, shall  be  established  by  law.  United  Stales 
V.  Maurice  ct  a/.,  2  Brockenb.  C.  C.  U.  96. 

6.  A  motion  was  made  before  the  supreme 
court,  at  Jamiary  term,  1839,  for  a  rule  on  the 
district  juilge  of  the  eastern  liistrict  of  Louisiana 
to  show  cause  why  a  mandamus  should  not  be 
issued,  requiring  him  to  restore  Duncan  N.  Ilen- 
nen  to  the  ollioe  of  clerk  of  the  district  eouit. 
The  petition  stated  the  appointment  of  the  re- 
lator to  the  office  of  clerk  of  the  ilistrict  court  in 
1S34  ;  the  full  and  complete  performance  of  the 
duties  of  the  office  until  ]\lay,  1837  j  the  ac- 
knowledgment of  the  fidelity  and  capacity  with 
which  the  duties  of  the  office  had  been  per- 
formed, stated  in  writing  by  the  district  judge; 
and  the  appointment  of  another  person  to  Ihe 
office  from  personal  motives,  and  the  influence 
of  frietulship,  and  a  knowledge  of  the  capacity 
of  the  person  appointed  to  perform  the  duties  of 
office.  The  petition  also  stated  the  performance 
of  the  duties  of  clerk  of  the  circuit  court  of  the 
eastern  district  of  Louisiana,  under  the  appoint- 
ment of  clerk  of  the  district  court,  and  the  offer 
to  perform  those  duties  after  the  asserted  re- 
moval from  the  office  of  clerk  of  the  district 
court;  and  that  the  judges  of  the  circuit  court, 
being  divided  in  opinion  as  to  his  right  to  exe- 
cute the  duties  of  clerk  of  the  circuiTcourt,  the 
business  of  the  circuit  court  had  been  suspended. 
The  supreme  court  held,  that  the  appointment 
of  clerks  of  the  courts  properly  belongs  to  the 
courts  of  law;  and  a  clerkship  of  the  court  is 
one  of  those  offices  contemplated  by  the  consti- 
tutioji,  giving  to  congress  the  power  to  vest  the 
appointment  of  inferior  officers  as  they  might 
ttiink  proper.  The  appointing  power  designated 
by  the  constitution,  in  the  latter  part  of  the  se- 
cond article  of  the  constitution,  was  no  doubt 
intended  to  be  exercised  by  the  department  of 
the  government  to  which  the  officer  to  be  ap- 
pointed most  appropriately  belongs.  Ex  parte 
Duncan  N.  Hcnnen,  13  Peters,  23o". 

7.  It  cannot  be  admitted  that  it  was  the  inten- 
tion of  the  constitution  that  those  offices  which 
are  denominated  inferior  offices  should  be  held 
during  life.  In  the  absence  of  ail  constitutional 
or  statutory  provision  as  to  the  removal  of  such 
officers,  it  would  seem  to  be  a  sound  and  neces- 
sary rule  to  consider  the  power  of  removal  as 
incident  to  the  power  of  appointment.     Ibid. 

8.  The  tenure  of  ancient  common  law  offices, 
and  the  rules  and  principles  by  which  they  are 
governed,  have  no  application  to  the  office  of  the 
clerk  of  a  district  court  of  the  United  States. 
The  tenure,  in  those  cases,  depends  in  a  great 
measure  on  ancient  usage.  But.  in  the  United 
States,  there  is  no  ancient  usage  which  can  apply 
to  and  govern  the  tenure  of  offices  created  by 
the  constitution  and  laws.  They  are  of  recent 
origin,  and  must  depend  entirely  on  a  just  con- 


struct ion  of  our  constitution  and  laws;  and  the 
like  doctrine  is  held  in  Kngland  where  the  office 
is  not  an  ancient  common  law  office,  but  of 
modern  origin,  nnder  some  act  of  parliament. 
In  such  a  case,  the  tenure  of  the  oflice  is  deter- 
mined by  the  meannig  and  intention  of  the  sta- 
tute.    Ibid. 

9.  The  law  giving  to  the  district  courts  the 
power  of  appointing  their  own  clerks,  does  not 
prescribe  any  form  in  which  it  shall  be  done. 
The  power  vesteil  in  the  court  is  a  continuing 
power;  and  the  mere  appointment  of  a  successor 
would,  per  se,  be  a  removal  of  the  prior  incum- 
bent, so  far,  at  least,  as  his  rights  w-ere  con- 
cerned.    Ibid. 

10.  The  supreme  court  can  have  no  control 
over  the  appointment  or  removal  of  a  clerk  of 
the  district  court;  nor  can  it  entertain  any  in- 
quiry as  to  the  grounds  of  the  removal.  If  the 
judge  is  chargeable  with  any  abuse  of  his  power, 
the  supreme  court  is  not  the  tribunal  to  whicn 
he  is  answerable.     Ibid. 


RENTS  AND  PROFITS  OF  LANDS. 

1.  By  the  common  law,  the  statute  law  of 
Virginia,  the  principles  of  equity,  and  the  civil 
law,  the  claimant  of  lands  who  succeeds  in  his 
suit,  is  entitled  to  an  account  of  mesne  profits, 
received  by  the  occupant,  from  some  period  prior 
to  the  judgment  of  eviction,  or  decree.  Green 
V.  Biddle,  8  Wheat.  1  ;  5  Cond.  Rep.  369. 

2.  At  common  law,  whoever  takes  and  holds 
possession  of  land,  to  which  another  has  a  better 
title,  whether  he  be  a  bona;  fidei  or  a  malae  fidei 
possessor,  is  liable  to  the  true  owner  for  all  the 
rents  and  profits  which  he  has  received  :  but  the 
disseisor,  if  he  be  a  bona;  fidei  occupant,  may 
recoup  the  value  of  the  meliorations  made  by 
him  again.st  the  claim  of  damages.     Ibid. 

3.  Equity  allows  an  account  of  rents  and  pro- 
fits in  all  cases,  from  the  time  the  title  accrued, 
(provided  it  does  not  exceed  six  years,)  unless 
under  special  circumstances,  as  where  the  de- 
fendant had  no  notice  of  the  plaintiff's  title,  nor 
had  the  deeils  in  which  the  plaintiff's  title  ap- 
peared in  his  custody;  or  where  there  has  been 
laches  in  the  plaintiff  in  not  asserting  his  title; 
or  where  his  title  appears  by  deeds  in  a  stranger's 
custody:  in  all  which,  and  other  similar  cases, 
the  account  is  confined  to  the  time  of  filing  the 
bill.     Ibid. 

4.  By  the  civil  law,  the  exemption  of  the  oc- 
cupant from  an  account  for  rents  and  profits  is 
strictly  confined  to  the  case  of  a  bouEe  fidei  pos- 
sessor, who  not  only  supposes  himself  to  be  the 
true  owner  of  the  land,  but  who  is  ignorant  that 
his  title  is  contested  by  some  other  person  claim- 
ing a  better  right.  And  such  a  po.^isessor  is  en- 
titled only  to  the  fruits  or  pn.fiis  which  were 
produced  by  his  own  industry  ;  and  not  even  to 
those,  unless  they  were  con.suined.     Ibid. 

5.  Where  a  deed  had  been  given  to  A  for  a  lot 
of  ground,  subject  to  the  payment  of  ground- 
rent  reserved  out  of  the  lot,  and  B  enteied  and 
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took  possession  uiuler  A.  it  was  held,  that  al- 
though B  had  not  executed  the  deed,  the  cove- 
nant to  pay  the  rent  run  with  the  land,  so  long 
as  B  retained  possession  of  it.  Hurst  v.  Rodneij, 
1  Wash.  C.  C.  R.  375. 

6.  The  action  for  mesne  profits  may  be  main- 
tained ag-ainst  him  who  was  the  landlord  in  fact, 
who  received  the  rents  and  profits,  and  resisted 
tne  recovery  in  the  ejectment  suit;  although  he 
was  not  a  party  to  that  suit,  and  did  not  take 
upon  himself  the  defence  thereof  upon  the  re- 
cord, but  another  did  as  landlord.  Chirac  v. 
Reinicker,  11  Wheat.  280;  6  Cond.  Rep.  310. 

7.  A  recovery  in  ejectment  is  conclusive  evi- 
dence in  an  action  for  mesne  profits  against  the 
tenant  in  possession,  but  not  in  relation  to  third 
persons.  But  where  the  action  is  brought  against 
the  landlord  in  fact,  the  record  in  the  ejectment 
suit  is  admissible  to  show  the  possession  of  the 
plaintiff  connected  with  his  title;  although  it  is 
not  conclusive  upon  the  defendant  in  the  same 
manner  as  if  he  had  been  a  party  on  the  record. 
Ibid. 

8.  The  act  of  the  legislature  of  New  York,  of 
May  1,  1786,  gave  to  the  purchasers  of  forfeited 
estates  the  like  remedy  in  case  of  eviction,  for 
obtaining  compensation  for  the  value  of  their 
improvements,  as  is  directed  in  the  act  of  the 
12th  of  May,  1784.  The  latter  act  declares, 
that  the  person  or  persons  having  obtained  judg- 
ment against  such  purchasers,  shall  not  have 
any  writ  of  possession,  nor  obtain  possession  of 
such  lands,  &c.,  until  he  shall  have  paid  to  the 
purchaser  of  such  lands,  or  person  holding  title 
under  him,  the  value  of  all  improvements  made 
thereon,  after  the  passing  of  tne  act.  Held,  that 
claims  of  compensation  Tor  improvements  made 
under  the  authority  of  these  acts  of  the  legisla- 
ture of  New  York,  are  inconsistent  with  the  pro- 
visions of  the  treaty  of  peace  with  Great  Britain, 
of  1783,  and  should  be  rejected.  Carver  v.  Astor, 
4  Peters,  1. 

9.  '-That  in  all  cases  a  party  is  bound  by  na- 
tural justice  to  pay  for  improvements  on  land, 
made  against  his  will,  or  without  his  consent,  is 
a  proposition  which  the  supreme  court  are  not 
prepared  to  admit."     Ibid. 

10.  The  act  of  the  legislature  of  Vermont, 
which  prohibits  the  recovery  of  mesne  profits  in 
certain  cases,  applies  to  the  claims  to  such  pro- 
fits by  the  plaintiffs  in  this  suit ;  and  the  provi- 
sions of  the  treaty  of  peace  of  1783,  and  those 
of  the  treaty  with  Great  Britain  in  1794.  do  not 
interfere  with  the  provisions  of  that  act.  The 
law  has  prescribed  the  restrictions  under  which 
mesne  profits  shall  be  recovered;  and  these  re- 
strictions are  oblisatory  on  the  citizens  of  the 
state.  The  plaintiffs  take  the  benefit  of  the  sta- 
tute remedy  to  recover  their  right  to  the  land; 
and  they  must  take  the  remedy  with  all  the  sta- 
tute restrictions.  Society  for  the  Propagation  of 
tlie  Gospel,  ^c,  v.  The  Town  ofPawlet,  ^c,  4  Pe- 
ters, 480. 

11.  The  action  for  mesne  profits  may  be  main- 
tained against  the  landlord  in  fact,  who  has  been 
in  possession  of  the  land  by  means  of  his  tenants, 
and  who  by  his  acts,  commands,  or  co-operation, 
aids  in  the  e.xpulsion  of  the  plaintiff,  and  in  with- 


holding possession  from  him.  Chirac  v.  Reinicker, 
11  Wheat.  280;  6  Cond.  Rep.  310. 

12.  The  plaintiffs  in  such  case  are  not  estopped 
by  the  consent  rule  in  the  action  of  ejectment, 
by  which  another  person  was  admitted  to  defend 
the  action  as  the  landlord.     Ibid. 

13.  In  an  action  for  mesne  profits,  the  defen- 
dant may  set  off  the  value  of  his  improvements, 
but  that  value  ought,  in  the  first  instance,  to  be 
deducted  from  the  profits  received  before  the 
date  of  the  demise,  and  which  the  plaintiff  is 
precluded  from  recovering.  Hvlton  v.  Brown,  2 
Wash.  C.  C.  R.  165. 

14.  The  plaintiff  can  recover  mesne  profits,  in 
the  nature  of  damages,  only  from  the  time  of  the 
ouster  laid  in  the  declaration,  not  having  proved 
title  prior  thereto.     Ibid. 

15.  When  the  term  of  the  plaintiff  in  eject- 
ment expires  before  the  trial,  although  possession 
of  the  property  cannot  be  recovered,  yet  he  may 
proceed  for  damages  for  the  trespass  and  for  the 
mesne  profits.  Lessee  of  Brown  v.  Galloway, 
Peters'  C.  C.  R.  291. 

16.  In  an  action  for  mesne  profits,  the  confes- 
sion of  entry  by  the  defendant  in  the  ejectment, 
is  sufficient  to  enable  the  plaintiff  to  recover; 
aliter,  when  the  judgment  in  the  ejectment  was 
recovered  by  default.     Ibid. 

17.  In  an  action  of  ejectment  the  plaintiff 
may  recover  mesne  profits,  if  he  has  previously 
notified  the  defendant  of  his  intention  to  proceed 
for  them ;  and  thus  prevented  any  surprise. 
Lessee  of  Battin  v.  Bigelow,  Peters'  C.  C.  R.  452. 


REPEAL  OF  STATUTES. 

1.  The  proviso  in  repealing  the  clause  of  the 
neutrality  act  of  the  20lh  of  April,  1818,  did  not 
authorize  a  foifeiture  under  the  act  of  the  3d  of 
INIarch,  1817,  which  was  included  in  the  repeal, 
after  the  time  when  that  act  would  have  expired 
by  its  own  limitation.  The  Irresistible,  7  Wheat. 
555;  5  Cond.  Rep.  343. 

2.  One  guilty  of  perjurj-,  under  the  bankrupt 
law,  cannot  be  prosecuted  for  the  offence  after 
the  repeal  of  the  law.  The  United  Slates  v. 
Passmore,  4  Dall.  371. 

3.  If  the  law  under  which  the  sentence  of 
condemnation  was  pronounced,  be  repealed  after 
the  sentence  of  the  court  below,  and  before 
final  sentence  in  the  appellate  court,  no  sentence 
of  condemnation  can  be  pronounced,  unless  some 
special  provision  be  made  for  that  purjiose  by 
statute.  Yeaton  et  at.  v.  The  United  Sides,  6 
Cranch,  281 ;  2  Cond.  Rep.  256. 

4.  A  vessel  having  violated  a  law,  is  not  sub- 
ject to  seizure  for  such  violation,  after  the  law 
is  repealed.  The  United  States  v.  The  Helen,  6 
Cranch,  203  ;  2  Cond.  Rep.  346. 

5.  No  sentence  of  condemnation  can  be 
affirmed,  if  the  law  under  which  the  forfeiture 
has  accrued  has  expired,  although  a  condemna- 
tion and  sale  had  taken  place,  and  the  money 
had  been  paid  over  to  the  United  States  before 
the  law  hail  expired.  The  Rachel  v.  The  United 
States.  6  Cranch.  329  :  2  Cond.  Rep.  388. 
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6.  The  Josepha  Seguuda,  having  persons  of 
colour  oil  board,  was,  on  the  11th  of  February, 
18 IS.  IouikI  hovering  on  the  coast  ol"  the  United 
States,  and  was   seized   and   brought  into  New 
Orleans,  and  the  vessel  and  the  persons  on  board 
were  libellt\l  in  the  district  court  of  the  United 
States  ot"  Louisiana,  under  the  act  of  congress 
of  2d  INIarch,  1807.     After  decree  of  condemna- 
tion in  the  circuit  court,  but  pending  the  appeal 
to  the  supreme  court,  the  sheriff  of  New  Oi  leans 
went  on,  with  the  consent  of  all  the  parlies  to 
the  proceedings,  to  sell  the  persons  of  colour  as 
slaves,  and  sixty-live  thousand  dollars  were  de- 
posited in  the  registry  of  the  court,  to  await  the 
linal  disposal  of  the  case  according  to  law.     By 
the  tenth  section  of  the  act  of  30lh  April,  1828, 
the  six  lirst  sections  of  the  act  of  1S07  were  re- 
pealed, and  no  provision  was  made,  by  which 
the  condition  of  persons  of  colour  found  on  board 
a  vessel  hovering  on  the   coast  of  the  United 
States,  is  altered  from  that  under  which  they 
were  p.'aced  under  the  act  of  1807 ;  no  power 
having  been  given  to  dispose  of  them,  otherwise 
than  to  appoint  some  one  to  receive  them.     In 
admiralty  cases,  a  decree  is  not  final  while  an 
appeal  from  the  same  is  depending  in  the  su- 
preme court  of  the  United  States;  and  any  sta- 
tute which  governs  the  case,  must  be  an  exist- 
ing and  valid  statute  at  the  time  of  affirming  the 
decree  of  the  court  below.     The  United  States  v. 
Preston,  Attorney-General,  3  Peters,  57. 


REPLEVIN. 


1.  Replevin  does  not  lie,  unless  there  has  been 
an  unlawful  taking  from  the  posse.ssion  of  an- 
other. If,  after  a  bailment  of  goods,  they  are 
unlawfully  converted  or  detained,  detinue  or 
trover,  and  not  replevin,  is  the  proper  action. 
3Ieany  v.  Head,  1  Mason's  C.  C.  R.  319. 

2.  A  plea  of  non  cepit  in  replevin,  puts  in 
issue  the  question  of  general  property  only,  and 
not  of  special  property  ;  at  least  in  a  suit  be- 
tween a  principal  and  his  agent.  On  non  cepit, 
the  issue  must  be  for  the  defendant,  if  there  was 
not  a  wrongful  taking  of  the  goods  from  the  pos- 
session of  another.  A  wrongful  detainer,  after 
a  lawful  taking,  is  not  equivalent  to  a  wrongful 
original  taking.     Ibid. 

3.  Where,  "in  an  action  of  replevin,  the  de- 
fendant; being  a  deputy  marshal  of  the  United 
States,  avowed  and  justified  the  taking  the 
plair«iff's  goods,  by  virtue  of  a  warrant  issued 
to  the  marshal  of  the  district,  to  collect  a  fine 
imposed  by  the  judgment  of  a  court  martial, 
described  as  a  general  court  martial,  composed 
of  officers  of  the  militia  of  the  state  of  New 
York,  in  the  service  of  the  United  States,  (six  in 
number,  and  naming  them.)  duly  organized  and 
convened  by  general  orders,  issued  pursuant  to 


state  of  New  York,  ordered  into  the  service  of 
the  United  Slates,  in  the  third  military  district, 
who  had  refused  to  rendezvous  ami  enter  into 
the  service  of  the  United  Stales,  in  obedience  to 
the  orders  of  the  comniander-in-chief  of  the 
state  of  New  York,  of  the  4th  and  29th  of  Au- 
gust, 181-4,  issueil  in  compliance  with  the  reifui- 
silion  of  the  President,  made  in  pursuance  of  the 
same  act  of  congress,  and  alleging  that  the 
plaintilf,  being  a  piivate  in  the  militia,  neglected 
and  refused  to  rendezvous,  &c.,  and  was  regu- 
larly tried  by  the  .said  general  court  martial,  and 
duly  convicted  of  the  said  delinquency:  Jlehl, 
that  the  avowry  was  good.  Martin  v.  Mott,  12 
Wheat.  19;  6  Cond.  Rep.  410. 

4.  In  replevin,  upon  the  issue  of  non  cepit, 
proof  that  the  defendant  took  the  goods  as  mar- 
shal, is  sufficient  proof  of  the  taking.  D^Wolf 
v.  Harris,  4  Mason's  C.  C.  R.  415. 

5.  Replevin  will  not  lie  by  one  joint  owner ; 
but  the  objection  can  only  be  taken  by  a  plea  in 
abatement,  where  he  sues  for  the  whole.  If  he 
sues  for  a  moiety,  the  court  will  abate  the  writ, 
ex  officio.     Ibid. 

6.  An  assignment  of  goods  at  sea,  and  their 
proceeds,  if  bona  fide,  is  sufficient  to  pass  the 
legal  title  to  the  goods,  and  also  to  tfio  proceeds, 
so  that  replevin  will  lie  for  the  latter.     Ibid. 

7.  A  suit  in  a  state  court  by  replevin,  or  by 
an  attachment  of  property,  cannot  supersede  the 
right  of  a  court  of  admiralty  to  proceed  in  rem, 
to  enforce  a  lien  against  the  property  which  is 
within  the  jurisdiction  of  the  admiralty.  Certain 
Logs  of  Mahogany,  2  Sumner's  C.  C.  R.  589. 

8.  Parker  agreeil,  in  writing,  to  furnish  cer- 
tain goods  to  the  commissary-general  of  the 
United  States,  manufactured,  or  about  to  be  ma- 
nufactured, for  the  purpose  of  paying  a  debt  to 
the  .commis.sary-general  and  to  Robert  Earp. 
The  United  Stales  cannot  maintain  a  replevin 
for  the  goods  manufactured  under  the  contract. 
If  the  action  can  be  maintained,  Robert  Earp 
should  have  united  in  it.  The  United  States  v. 
Kennon,  Peters'  C.  C.  R.  168. 


RESCUE. 


1.  If  a  vessel  be  captured  by  a  superior  force, 
and  a  prize-master  and  a  small  force  be  put  on 
board,  it  is  not  the  duty  of  the  master  and  crew 
of  the  captured  vessel  to  attempt  to  rescue  her ; 
for  they  may  thereby  expose  the  vessel  to  con- 
demnation, although  otherwise  innocent.  Brig 
Short  Staple,  ^x.,  v.  The  United  States,  9  Cranch, 
55;  3  Cond.  Rep.  265. 

2.  The  attempt  by  the  captain  of  a  neutral 
vessel,  captured  by  a  belligerent,  to  rescue  her, 
is  contrary  to  the  law  of  nations;  and  is  a  suffi- 
cient cause  for  condemnation  :  and  if  the  attempt 
has  been  caused  by  any  misinformation  given 
by  the  captors,  it  will  not,  as  between  ins.urer 


the  act  of  congress  of  February  28th,  1795.  ch.  I  and  insured,  excuse   the   act.      Dcderer  v.  The 
277,  for  the  trial  of  those  of  the  militia  of  the  1  Delaware  Ins.  Co.,  2  Wash.  C.  C.  R.  61. 
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Retrospective  Laws. — Revenue  Laws. 


RETROSPECTIVE  LAWS. 

1.  The  state  legislature  can  pass  no  ex  post 
facto  law.  An  ex  post  facto  law  is  one  which 
renders  an  act  punishable  in  a  manner  in  which 
it  was  not  punishable  when  it  was  committed. 
Such  a  law  may  inflict  penalties  upon  the  person, 
or  may  inflict  pecuniary  penalties  which  swell  the 
public  treasury.  The  legislature  is  then  pro- 
hibited from  passing  a  law  by  which  a  man's 
estate,  or  any  part  of  it,  shall  be  seized  for  a 
crime,  which  was  not  declared,  by  some  previ- 
ous law.  to  render  him  liable  to  that  punishment. 
Fletcher  V.  Peck,  6  Cranch,  87  ;  2  Cond.  Rep.  308. 

2.  The  prohibition  in  the  federal  constitution 
of  the  ex  post  facto  laws,  extends  to  penal  statutes 
only;  and  does  not  extend  to  cases  affecting  only 
the  civil  rights  of  individuals.  Colder  et  ux.  v. 
Bull  et  ux.,  3  Dall.  386;   1  Cond.  Rep.  172. 

3.  A  law  that  punishes  a  citizen  for  an  inno- 
cent action,  or,  in  other  words,  for  an  act  which, 
when  done,  was  a  violation  of  no  existing  law; 
a  law  that  destroys  or  impairs  the  lawful  private 
contracts  of  citizens;  a  law  that  makes  a  man  a 
judge  in  his  own  cause ;  or  a  law  that  takes 
property  from  A,  and  gives  it  to  D;  is  contrary 
to  the  first  great  principles  of  the  social  compact, 
and  cannot  be  considered  as  a  rightful  exercise 
of  legislative  authority.  The  genius,  the  nature, 
the  spirit  of  our  state  governments,  amount  to  a 
prohibition  of  such  acts  of  legislation  ;  and  the 
general  principles  of  law  and  reason  forbid  them. 
Ibid. 

4.  If  any  act  of  congress  or  of  the  legislature 
of  a  state  violates  the  constitutional  provisions, 
it  is  unquestionably  void  ;  if,  on  the  other  hand, 
the  legislature  of  the  Union,  or  of  any  member  of 
the  Union,  shall  pass  a  law  within  the  general 
scope  of  their  constitutional  power,  the  court 
cannot  pronounce  it  to  be  void,  merely  because 
it  is,  in  their  judgment,  contrary  to  the  opinion 
of  natural  justice.  If  the  legislature  pursue  the 
authority  delegated  to  them,  their  acts  are  valid  ; 
if  they  transgress  the  boundaries  of  that  author- 
ity, their  acts  are  invalid.    Ibid. 

5.  A  law  may  be  unconstitutional,  and  of 
course  void,  in  relation  to  particular  cases ;  and 
yet  valid  to  all  intents  and  purposes  in  its  appli- 
cation to  other  cases  within  the  scope  of  its  pro- 
visions, but  varying  from  the  former  in  particu- 
lar circumstances.  Thus  a  law  prospective  in 
its  operation,  under  which  a  contract  afterwards 
made,  may  be  avoided  in  a  way  different  from 
that  provided  by  the  parties,  would  be  clearly 
constitutional ;  because  the  stipulations  of  the 
parties,  which  are  inconsistent  with  such  a  law. 
never  had  a  legal  existence,  and  of  course  could 
not  be  impaired  by  the  law.  But  if  the  law  act 
retrospectively  as  to  other  contracts,  so  as  to  im- 
pair their  obligation,  the  law  is  invalid  ;  or  in 
milder  terms,  affords  no  rule  of  decision  in  these 
latter  cases.  Golden  v.  Prince.  3  Wash.  C.  C.  R. 
313. 

6.  There  is  nothing  in  the  constitution  of  the 
United  States  which  forbids  congress  to  pass 
laws  violating  the  obligation  of  contracts  :  though 
such  power  is  denied  to  the  several  states. 
Evans  v.  Eaton,  Peters'  C.  C.  R.  322. 


7.  A  resolution  or  law  of  the  slate  of  Connec- 
ticut, setting  aside  a  decree  of  a  court,  and 
granting  a  new  trial  to  be  had  before  the  same 
court,  is  not  void  under  the  constitution  as  an 
ex  post  facto  law.  Colder  and  Wife  v.  Bidl  and 
Wife,  3  Dall.  386;   1  Cond.  Rep.  172. 

8.  The  legislature  of  Connecticut,  on  the  se- 
cond Thursday  of  May,  1795,  passed  a  resolution 
or  law,  which  set  aside  a  decree  of  the  court  of 
probate  for  Hartford  county,  made  21st  of  March, 
1793,  disapproving  of  the  will  of  N.  M.,  and  re- 
fusing to  record  the  will.  The  act  of  the  legis- 
lature authorized  a  new  hearing  of  the  case  be- 
fore the  court  of  probate;  and  an  appeal  to  the 
superior  court.  Afterwards  the  will  of  N.  M. 
was  confirmed  by  the  court  of  probate,  and  by 
the  superior  court  at  Hartford  ;  and  on  an  appeal 
to  the  supreme  court  of  errors  of  Connecticut, 
the  judgment  of  the  superior  court  was  confirmed . 
More  than  eighteen  months  had  elapsed  from 
the  first  decree  of  the  court  of  probate,  during 
which  the  right  of  appeal  had  been  lost ;  and 
there  was  no  law  of  Connecticut,  before  the 
passing  of  the  special  act  of  the  legislature,  by 
which  a  new  hearing  of  the  case  could  have 
been  obtained.  Held,  that  the  act  of  May,  1795, 
was  not  an  ex  post  facto  law,  prohibited  by  the 
constitution  of  the  United  States.     Ibid. 

9.  An  ex  post  facto  law,  is  one  which  in  its 
operation  makes  that  criminal  or  penal,  which 
was  not  so  when  the  action  was  performed ;  or 
which  increases  the  punishment;  or  which,  in 
relation  to  the  offence  and  its  consequences, 
alters  the  situation  of  the  party  to  his  disadvan- 
tage. United  States  v.  Hall,  2  Wash.  C.  C.  R, 
366. 

10.  The  clause  in  the  United  Stales'  constitu- 
tion, concerning  ex  post  facto  laws,  does  not  ex- 
tend to  civil  rights  or  remedies.  Society,  ^v.  v. 
Wheeler,  2  Gallis.  C.  C.  R.  138. 

11.  Subsequent  to  the  execution  of  an  embar- 
go bond,  on  the  9th  of  January,  1809,  congres.s 
passed  a  supplement  to  the  embargo  law,  by 
which  other  and  additional  penalties  were  im- 
posed ;  and  the  circumstances  under  which  the 
obligor  in  any  bond  given  under  the  act  of  con- 
gress of  the  22d  of  December,  1807,  could  obtain 
relief,  were  changed.  The  court  said,  they 
would  never  consider  the  latter  act  as  applying 
to  previous  facts,  unless  such  construction  should 
be  absolutely  unavoidable.  United  States  v.  HaJl 
and  Worth,  6  Cranch,  171  ;  2  Cond.  Rep.  340. 


REVENUE  LAWS. 

1.  The  legislature  did  not,  in  the  enactments 
in  reference  to  drawback,  intend  to  supersede 
the  common  principle  of  the  criminal  as  well  as 
the  civil  jurisprudence  of  the  country,  that  ig- 
norance of  the  law  will  not  excuse  its  violation. 
Barlow  V.  The  United  States,  7  Peters,  404. 

2.  The  power  of  congress  to  levy  and  collect 
taxes,  duties,  imposts,  and  excises,  is  coexten- 
sive with  the  United  States.  Loughborough  v. 
Blake,  5  Wheat.  817;  4  Cond.  Rep.  660. 

3.  The  denomination  of  merchandise,  subject 
to  the  payment  of  duties,  is  to  be  understood  in 
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a  commercial   sense,  although  it  may  not  be 

scieiitilically  foirect.  All  laws  reiriilaliii<;  ihe 
payment  ot  iliilies,  are  lor  practical  application 
to  coininercial  operations,  aiui  are  to  be  umler- 
stood  in  a  commercial  sense.  Ai\il  it  is  to  be 
presumet.1  that  coiij:ress  so  used  ami  inleiiileil 
them  to  be  luuierstootl.  United  States  v.  One 
Hundred  and  Twelve  disks  of  Suaar,  8  I'eters, 
277. 

4.  Uruler  the  si.vty-fiflh  section  of  the  (inly 
act  of  1799,  when  a  boiul  has  been  given  lor 
duties,  and  errors  in  the  calculation  thereof  are 
alleged  on  atlulavit,  at  the  lirst  term  to  which 
suit  has  been  brought  on  the  bond,  a  delay  of 
one  term  is  allowed  for  the  purposes  of  exami- 
nation and  correction.  Where  there  is  a  real 
defence  to  the  claim  on  the  bond,  an  opportu- 
nity to  obtain  evidence  by  a  continuance,  ac- 
cording to  the  circumstances  of  the  case,  must 
be  given.     United  States  v.  Phelps,  8  Peters,  700. 

5.  Under  the  act  of  congress,  passed  on  the 
14th  of  July,  1832,  entitled  "an  act  to  alter  and 
amend  the  several  acts  imposing  duties  on  im- 
ports," worsted  shawls,  with  cotton  bortlers.  and 
worsted  suspenders,  with  cotton  straps,  or  ends, 
are  not  subjected  to  a  duty  of  fifty  per  centum 
atl  valorem.  Elliott  v.  Swarlwout,  10  Peters,  137. 

6.  Laws,  imposing  duties  on  importation  of 
goods,  are  intended  for  practical  use  and  appli- 
cation, by  men  engaged  in  commerce  ;  and  hence 
it  has  become  a  settled  rule  in  the  interpreta- 
tion of  statutes  of  this  description,  to  construe 
the  language  adopted  by  the  legislature,  and 
particularly  in  the  denomination  of  articles,  ac- 
cording to  the  commercial  understanding  of  the 
terms  used.     Jbid. 

7.  The  second  proviso  of  the  si.xty-second  sec- 
tion of  the  collection  act  of  1799,  ch.  128,  makes 
the  consignee  of  goods  liable,  as  owner,  for  the 
duties  thereon  ;  but  it  does  not  prevent  the  con- 
signee from  passing,  by  sale  or  otherwise,  a  good 
title  to  the  same  goods,  subject  only  to  the  pay- 
ment of  the  duties  thereon.  If  the  consignee 
owes  other  bonds  for  duties,  which  are  due  and 
unpaid,  he  is  entitled  to  no  credit  for  duties  at 
the  custom-house:  but  the  goods  themselves 
may  pass  by  sale,  and  are  liable  only  for  the 
duties  payable  thereon,  and  not  for  other  duties 
due  and  unpaid.  Hoivland  v.  Harris,  4  Mason's 
C.  C.  R.  497. 

8.  The  act  of  congress,  passed  the  24th  of 
July,  1813,  which  imposed  "a  duty  on  all  sugar 
refined  within  the  United  States,"  after  the  first 
day  of  January,  1814,  did  not  subject  to  duty 
suLjar  refined  before  that  da)',  and  put  into 
moulds.  United  Slates  v.  Pcniungton^  Peters'  C. 
C.  R.  113. 

9.  The  law  of  the  United  States  clearly  m;uks 
the  distinction  between  owner,  importer,  con- 
signee or  agent ;  and  the  entry  is  to  express  the 
character  in  which  it  is  made  at  the  time  the 
duties  are  secured.  If,  as  agent,  this  must  be  so 
stated  in  the  bond.  Childs  v.  Shoemaker's  As- 
signee, 1  Wash.  C.  C.  R.  194. 

10.  The  fiftieth  section  of  the  collection  act 
of  1799,  ch.  128,  applies  to  all  cases  of  unlading 
goods  without  a  permit  in  any  port  or  place 
within  any  cnileclion  district,  whether  originally 


intended  for  the  port  of  discharge  or  not.  The 
Indiistry,  1  Gallis.  C.  C.  R.  114. 

11.  The  act  of  1812,  ch.  112,  laying  c'oublo 
duties,  took  elFect  on  that  day;  and  all  vessela 
arriving  at  tln-ir  port  of  entry  and  discharge  on 
that  liay  were  liable  to  pay  the  duties,  although 
they  had  actually  arrived  before  within  the  juris- 
dictional Innits  of  the  United  Slates.  Arnvld  v. 
United  Slates,  9  Cranch,  104  ;  3  Cond.  Rep.  296. 

12.  Duties  accrue  upon  the  arrival  in  a  port 
with  intent  to  uidade  the  cargo  there,  and  not 

.upon  the  entry  of  the  goods  at  the  custom-house. 
The  importation  is  complete,  on  such  arrival. 
United  States  v.  Lindsey,  1  Gallis.  C.  C.  R.  305. 

13.  Under  the  taritf  act  of  22d  May,  1824, 
ch.  136,  bombazines,  being  goods  of  which  wool 
is  a  component  material,  are  liable  to  pay  a  duty 
of  thirty  per  cent.  United  States  v.  Clark,  5  Ma- 
son's C.  C.  R.  30. 

j       14.  By  the  act  of  congress  of  1799,  ch.  128, 

!  consignees  are  authorized  to  enter  goods,  and 

!  give  "bonds  for  the  duties.     In  such  case,  the 

!  United  States  have  no  remedy  over  against  the 

owner  of  the  goods,  for  whom  the  consignee 

acts  as  agent  or  trustee,  if  the  duties  are  not 

paid.    Knox  v.  Devens,  5  Mason's  C.  C.  R.  380. 

15.  The  revenue  or  tariff  act  of  1816,  lays  a 
duty  on  "loaf  sugar"  of  twelve  cents  per  pound. 
Held,  that  the  words  "loaf  sugar"  must  be  con- 
sidered according  to  trade  and  commerce,  and 
buying  and  selling:  and  if  upon  this  evidence  it 
meant  sugar  in  loaves,  then  crushed  loaf  sugar 
was  not  loaf  sugar  within  the  act.  United  States 
V.  Breed,  1  Sumner's  C.  C.  R.  159. 

16.  Revenue  and  duty  acts  are  not,  in  the 
sense  of  the  law,  penal  acts,  and  are  not  there- 
fore to  be  construed  strictly:  nor  are  they,  on 
the  other  hand,  acts  in  favour  of  private  rights 
and  liberty,  and  therefore  to  be  construed  with 
extraordinary  liberality.  They  are  to  be  con- 
strued according  to  the  true  import  and  meaning 
of  their  terms ;  and  when  the  legislative  inten- 
tion is  ascertained,  that,  and  that  only,  is  to  be 
our  guide  in  interpreting  them.  We  are  not  to 
strain  them  to  reach  cases  not  within  their  terms, 
even  if  we  might  conjecture  that  public  policy 
might  have  reached  those  cases :  nor,  on  the  other 
hand,  are  we  to  restrain  their  terms,  so  as  to  ex- 
clude cases  clearly  within  them,  simply  because 
public  policy  might  dictate  such  an  exclusion. 
Ibid.  160. 

17.  To  constitute  an  evasion  of  a  revenue  law, 
which  shall  be  deemed  in  point  of  law  a  fraudu- 
lent evasion,  it  is  not  sufficient  that  a  party  intro- 
duces an  article  perfectly  lawful,  which  defeats 
the  policy  contemplated  by  the  act,  or  which 
supersedes  or  diminishes  the  use  of  the  article 
taxed  by  the  act.  There  must  be.  substantially, 
the  introduction  of  the  very  thing  taxed,  under 
a  false  denomination  or  cover,  with  an  intent  to 
evade  or  defeat  the  act.     Ibid.  166. 

18.  The  act  of  congress  considers  a  consignee, 
for  all  the  purposes  of  law,  an  owner;  and  un- 
less he  states  himself  not  to  be  so,  he  is  the 
principal  in  the  bond  :  and  it  is  only  in  favour 
of  his  sureties,  and  upon  him  and  his  effects,  that 
the  law  gives  the  preference.  Childs  v.  Shoe- 
maker''s  Assignee,  1  VVash.  C.  C.  R.  497. 
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19.  By  the  du'ty  acts,  tea  is  liable  to  the  same 
specific  duty,  without  regard  to  the  quality  or 
price.  Two  Hundred  Chests  of  Tea,  9  Wheat. 
430;  5  Cond.  Rep.  643. 

20.  The  twenty-ninth  section  of  the  collection 
act  of  1799,  ch.  128,  does  not  extend  to  the  case 
of  a  vessel  arriving  from  a  foreign  port,  and  pass- 
ing through  the  conterminous  waters  of  a  river, 
wliich  forms  the  boundary  between  the  United 
States  and  the  territory  of  a  foreign  state,  for 
the  purpose  of  proceeding  to  such  territory.  The 
Apollon,  9  Wheat.  362;  5  Cond.  Rep.  612. 

21.  The  third  section  of  the  act  of  congress 
of  the  9th  of  January,  1808,  which  prohibited 
the  transshipment  of  goods  from  one  vessel  to 
another,  did  not  include  the  case  of  a  vessel  lad- 
ing in  port  by  means  of  river  craft,  &c.  The 
Schooner  Paidina's  Carrro  v.  The  United  Slates,  7 
Cranch,  52;  2  Cond.  Rep.  411. 

22.  The  United  States  have  no  general  lien 
on  merchandise,  the  property  of  the  impoiter. 
for  duties  due  by  him  upon  other  importations. 
The  only  effect  of  the  first  provision  in  the  sixty- 
second  section  of  the  act  of  1799,  ch.  128,  is, 
that  the  delinquent  debtor  is  denied  at  the  cus- 
tom-house any  further  credit  for  duties  until  his 
unsatisfied  bonds  are  paid.  He  is  compellable 
to  pay  the  duties  in  cash;  and  upon  such  pay- 
ment, he  is  entitled  to  the  delivery  of  the  goods 
imported.  The  manifest  intention  of  the  re- 
maining clause  in  the  section,  is  to  compel  the 
original  consignee  to  enter  the  goods  imported 
by  him.    Harris  v.  Dennie,  3  Peters,  302. 

23.  The  word  '-insolvency,"  mentioned  in  the 
duty  act  of  1790,  ch.  35,  sec.  45.  and  repeated 
in  the  act  of  1797,  ch.  94,  sec.  3,  and  1799,  ch. 
128,  sec.  65,  means  a  legal  insolvency:  which, 
whenever  it  occurs,  the  right  of  preference  arises 
to  the  United  States,  as  well  as  in  other  specified 
cases  to  which  the  acts  of  1797  and  1799  have 
extended  the  acts  of  insolvency.  Thclusson  v. 
Smith,  2  Wheat.  396;  4  Cond.  Rep.  183. 

24.  In  a  libel  or  information,  under  the  sixty- 
seventh  section  of  the  collection  act  of  1799, 
ch.  128,  against  goods,  on  account  of  their  dif- 
fering in  description  from  the  contents  of  the 
entry,  it  is  not  necessary  that  it  should  allege 
an  intention  to  defraud  the  revenue.  Two  Hun- 
dred Chests  of  Tea,  9  Wheat.  430;  5  Cond.  Rep. 
643. 

25.  The  term  "concealed,"  as  used  in  the 
sixty-eighth  section  of  the  duty  act  of  the  2d  of 
March,  1799.  ch.  128,  applies  only  to  articles  in- 
tended to  be  secreted  and  withdrawn  from  pub- 
lic view,  on  account  of  the  duties  not  having 
been  paid,  or  secured  to  be  paid,  or  from  some 
other  fraudulent  motive.  The  forfeiture  inflicted 
by  that  section,  does  not  extend  to  a  case  where, 
the  duties  not  having  been  paid  or  secured  in 
any  other  manner  than  by  giving  the  general 
bond,  and  storing  the  goods  according  to  the  six- 
ty-second section  of  the  act,  the  goods  were  fraud- 
ulently removed  from  the  storehouse  agreed  upon 
by  the  collector  and  the  importer,  by  some  per- 
sons other  than  the  claimants,  who  were  bona 
fide  purchasers  of  the  goods,  and  without  their 
knowledge  and  consent,  to  another  port,  where 
the  goods  were  found  stowed  on  board  the  ves- 


sel in  which  they  were  transported,  in  the  usual 
manner  of  stowing  such  goods  when  shipped 
for  transportation.  United  States  v.  2'hree  Hun- 
dred and  Fifty  Chests  of  Tea,  12  Wheat,  486;  6 
Cond.  Rep.  593. 

26.  Under  the  sixty-second  section  of  the  act 
in  the  case  of  teas,  the  duties  "are  secured  to 
be  paid,"  in  the  sense  of  the  law,  by  the  single 
bond  of  the  importer,  accompanied  by  a  deposit 
of  the  teas  imported,  to  be  kept  under  the  lock 
and  key  of  the  inspector,  and  subject  to  the  con- 
trol of  the  collector  and  naval  officer,  until  the 
duties  are  actually  paid,  or  otherwise  secured; 
and  no  forfeiture  is  incurred,  under  the  sixty- 
eighth  section,  by  the  removal  and  concealment 
of  the  goods  on  which  the  duties  have  been  thus 
"secured  to  be  paid."     Ibid. 

27.  To  authorize  the  seizure,  and  bringing  to 
adjudication  of  teas,  under  the  forty-third  sec- 
tion of  the  act,  it  is  necessary,  not  only  that  the 
chests  should  be  unaccompanied  by  the  proper 
certificates,  but  also  by  the  marks  required  to 
be  placed  upon  them  by  the  thirty-ninth  section. 
Ibid. 

28.  The  words  "  true  value,"  in  the  eleventh 
section  of  the  duty  act  of  the  20th  of  April,  1818, 
ch.  361,  mean  the  actual  cost  of  the  goods  to  the 
importer  at  the  place  from  which  they  were  im- 
ported, and  not  the  current  market  value  of  the 
goods  at  such  place.  United  States  v.  Tappan, 
11  Wheat.  419;  6  Cond.  Rep.  372. 

29.  No  duties  are  payable  on  goods  imported 
into  the  United  States  unless  expressly  provided 
for  by  statute.  Liverpool  Hero,  2  Gallis.  C.  C.  R. 
184. 

30.  The  act  of  2d  of  August,  1813,  ch.  48,  re- 
leasing one-third  of  the  duties  on  goods  captured 
by  private  armed  vessels,  did  not  apply  to  ves- 
sels brought  in  before  the  passing  of  the  act,  but 
not  condemned  until  after  it  had  passed.  Prince 
v.  The  United  States,  2  Gallis.  C.  C.  R.  204. 

31.  Duties  accrue  as  soon  as  the  goods  are 
voluntarily  imported,  and  this  extends  as  well 
to  prize  goods  as  any  other,  for  the  condemna- 
tion relates  back  to  the  time  of  importation. 
Ibid. 

32.  A  collector  of  the  customs  is  not  at  liberty 
to  receive  anything  but  money  of  the  United 
States,  or  foreign  gold  or  silver  coin,  made  cur- 
rent in  payment  of  duties.  If  he  receives  a 
check  on  bank,  in  payment,  it  is  at  his  own 
peril ;  and  if  the  check  is  not  paid,  the  bond  is 
not  discharged:  a  fortiori,  it  is  discharged  by 
the  receipt  of  a  memorandum  check.     Ibid. 

33.  A  negistered  vessel  is  within  the  prohibi- 
tions of  the  3d  sec.  of  the  act  of  9th  January, 
1808,  ch.  8.  That  section  was  not  repealed  by 
the  act  of  1809,  ch.  91,  or  act  of  28lh  June,  1809, 
ch.  9.     The  Short  Staple,  1  Gallis.  C.  C.  R.  104. 

34.  Under  the  3d  sec.  of  the  act  of  1808,  ch. 
8.  the  return  cargo  was  not  affected  with  for- 
feiture.    Ibid. 

35.  A  vessel  licensed  for  the  cod-fishery,  under 
the  act  for  enrolling  and  licensing  vessels,  during 
the  embargo  law,  took  on  board  a  quantity  of 
goods  without  inspection,  at  a  wharf  in  New 
London,  to  transport  about  five  miles  to  Mystic 
river,  in  the  same  district,  but  was  seized  when 
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a  mile  and  a  half  on  her  way.     Held,  that  al-  I  rem  on  all  articles   impoiteil   into   the  United 
thoii<;h  she  had  not  violated  any  of  tht' provisions  ]  States  after  September  30th,  1841,  which  were 


ol  the  enibarixo  laws,  she  was  forteileei  for  beinj:; 
employed  in  another  trade  than  that  for  which 
she  was  licensed.  The  Sloop  Active,  Paine's 
C.  C.  U.  247. 

36.  C.  &  J\L  were  jointly  interested  in  vessels 
and  cargoes,  not  as  partners,  bnt  as  joint  owners 
in  each  adventure.  The  cargoes  were  shipped 
to  the  United  States,  C.  being  an  alien,  and  M. 
a  citizen  of  the  United  Slates,  the  vessels  being 
registered  by  ^I.  as  American,  appearing  to  be 
his  property,  and  registered  as  such:  an  action 
was  brought  to  recover  a  balance  of  acconnt, 
arising  out  of  these  transactions.  Decided — The 
cargoes  were  subject  to  foreign  duties,  and  the 
transaction  being  a  fraud  on  the  laws  of  imposts 
and  tonnage,  cannot  be  brought  into  our  courts, 
for  the  purpose  of  enforcing  a  demand  arising 
out  of  it.  Executors  of  Cninbioso  v.  2'Ae  Assignees 
oflMaffet,  2  Wash.  C.  C.  R.  98. 

37.  A  foreigner  is  not  always  bound  to  take 
notice  of  the  revenue  laws  of  a  country,  to  which 
he  does  not  belong;  and  a  firm  and  final  con- 
tract made  in  his  own  country  is  valid,  although 
it  may  be  intended  to  violate  the  revenue  laws 
of  a  country,  with  the  property  obtained  from 
him  by  such  a  contract,  he  not  being  acquainted 
with  the  intended  fraud.  Aliter,  if  the  contract 
is  to  be  completed  in,  or  has  a  view  to  the  vio- 
lation of  the  laws  of  the  country  where  it  is  e.xe- 
cuted.     Ibid. 

38.  A  foreigner  trading  to  the  United  States, 
is  bound  to  know  the  revenue  laws  of  the  United 
States ;  and  his  ignorance  of  them  will  not  ex- 
empt him  from  their  influence.  Property  of  an 
alien  on  board  of  a  vessel  which  has  violated  the 
registry  acts,  is  affected  by  the  ownership  of 
the  vessel,  in  which  it  is  imported  :  as  the  car- 
goes on  board  of  vessels,  which  have  forfeited 
their  registers,  were  subject  to  foreign  duties, 
having  been  imported  in  vessels  not  entitled  to 
a  register.     Jbid. 

39.  If  any  goods  were  imported  in  vessels  so 
situated,  which  were  not  subject  to  duties,  the 
proceeds  of  such  goods  may  be  recovered  in  a 
court  of  the  United  States,  as  the  United  Slates 
were  not  injured  by  their  importation.     Ibid. 

40.  A  bond  given  by  a  collector  of  the  inter- 
nal revenue,  with  sureties,  conditioned  that  the 
collector  had  accounted  and  would  account  for 
all  ta.xes  collected  or  to  be  collected,  is  not  bind- 
ing on  the  sureties  as  to  collections  previously- 
made.  Armstrong  et  al.  v.  The  United  States, 
Peters'  C.  C.  R.  46. 

41.  Silver  dollars  are  "goods,  wares,  and 
merchandise"  within  the  50th  section  of  the 
revenue  act  of  March  3d,  1799,  ch.  128.  for  the 
landing  of  which  a  permit  from  the  custom-house 
is  necessary:  and  if  landed  without  permit,  in- 
volves the  forfeiture  of  the  vessel.  The  Eliza- 
beth and  Jane,  2  Mason's  C.  C.  R.  407. 

42.  The  act  oT  July  14th,  1832,  ch.  225,  sec. 
24,  levies  a  duty  of  fifteen  per  cent,  ad  valorem 
on  indigo.  The  act  of  March  2d,  1833,  ch.  46, 
sec.  5,  declares  that  it  ehall  be  free  from  duty 
after  June  30lh.  1842.  The  act  of  1841,  ch.  21, 
sec.  1,  levies  a  duty  of  twenty  per  cent,  ad  valo- 


tiien  free,  or  chargeable  with  a  duty  of  less  than 
twenty  per  cent,  ad  valorem,  e.\cept  on  certain 
enumerateil  articles,  among  which  is  indigo, 
"  which  shall  pay  respectively  the  same  rates 
of  duties  imposed  upon  them  under  e.vistiiig 
laws."  Held,  that  the  act  of  1841  did  not  lay 
a  permanent  duty  of  fifteen  per  cent,  ad  valo- 
rem, on  indigo,  but  left  the  duly  thereupon  as  it 
stooil  under  the  act  of  1833,  and  to  e.vpire  after 
the  30lh  of  June.  1842;  and,  therefore,  that  no 
duty  was  due  upon  it  by  the  act  of  August  30th, 
1842,  ch.  270,  sec.  25.  United  States  v.  Wig- 
glesji'orth,  2  Story's  C.  C.  R.  369. 

43.  It  seems,  that  the  revenue  act  of  1799.  ch. 
28,  only  applies  to  cases  where  an  actual  pur- 
chase has  been  made.  Alfonso  v.  The  United 
States,  2  Story's  C.  C.  R.  422. 

44.  The  phrase,  "actual  cost,"  in  the  revenue 
act  of  1799,  ch.  128,  means  the  actual  price  paid 
in  a  bona  fide  purchase  and  not  the  market 
value.     Ibid. 


REVOLT,  AND  ENDEAVOURING  TO  MAKE 
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1.  Although  the  crimes  act  of  1790,  ch.  36, 
sec.  12,  does  not  define  the  offence  of  endea- 
vouring to  make  a  revolt ;  it  is  competent  for 
the  court  to  give  a  judicial  definition  of  it.  Uni- 
ted States  v.  Kelly,  11  Wheat.  417;  6  Cond.  Rep 
370. 

2.  The  offence  consists  in  the  endeavour  of 
the  crew  of  a  vessel,  or  any  one  or  more  of  them, 
to  overthrow  the  legitimate  authoriiy  of  the 
commander,  with  intent  to  remove  him  from  his 
command;  or  against  his  will  to  take  possession 
of  the  vessel,  by  assuming  the  government  and 
navigation  of  her;  or  by  transferring  their  obe- 
dience from  the  lawful  commander  to  some 
other  person.     Ibid. 

3.  A  revolt  is  an  usurpation  of  the  authority 
and  command  of  the  ship,  and  an  overthrow  of 
that  of  the  master  or  commanding  officer.  Any 
conspiracy  to  accomplish  such  an  object,  or  to 
resist  a  lawful  command  of  the  master  for  such 
purpose;  any  endeavour  to  stir  up  others  of  the 
crew  to  such  resistance,  is  an  endeavour  to  com- 
mit a  revolt,  within  the  meaning  of  the  12th 
section  of  the  statute  of  1790,  ch.  9.  United 
States  v.  Hemmer,  4  Mason's  C.  C.  R.  105. 

4.  An  endeavour  to  make  a  revolt,  is  an  of- 
fence within  the  12th  section  of  the  act  of  April 
30th,  1790,  ch.  36,  if  committed  in  a  foreign 
port;  the  section  does  not  confine  the  penalty  to 
cases  on  the  high  seas.  United  States  v.  Keefe, 
3  Mason's  C.  C.  R.  475. 

5.  To  constitute  an  endeavour  to  commit  a 
revolt  within  the  crimes  act  of  1790,  ch.  36,  it  is 
necessary  that  there  should  be  some  effort  or  act 
to  stir  up  others  of  the  crew  to  disobedience  of 
the  master.  United  States  v.  Savage,  5  Mason's 
C.  C.  R.  460. 

6.  An  endeavour  to  make  a  revolt  within  (he 
act  of  30th  of  April,  1790,  ch.  9,  sec.  12,  is  an 
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endeavour  to  excite  the  crew  to  overthrow  the  |  those  occasions.     It  does  not,  therefore,  belong 

" ""*  "■"■'"  ""'  "^  "*^  '^"  to  the  public  armed  ships  of  any  nation  in  time 

of  peace.     The  Marianna  Flora,  11  Wheat.  1  : 
6  Cond.  Rep.  201. 

6.  In  time  of  peace,  every  ship  sails  on  the 

ocean  with  the  unquestionable  right  of  pursuing 

her  lawful   business  without  interruption ;   but 

-    ,  :.    ;■         ,      ^  ,  she  is  bound  to  pursue  it  in  such  a  manner,  as 

of  the  act  ot  the  30th  of  April,  1790,  ch.  9,  it  is    not  to  violate  the  rights  of  others.     Ibid. 


javvful  authority  and  command  of  the  master 
and  officers  of  the  ship.  It  is,  in  effect,  an  en- 
deavour to  make  a  mutiny  among  the  crew  of 
the  ship.  United  States  v.  Smith,  1  Mason's  C. 
C.  R.  147. 

7.  On  an  indictment  for  an  endeavour  to  make 
revolt  in  a  .«hip,  founded  on  the  twelfth  section 


not  necessary  to  prove  that  it  was  committed  on 
the  high  seas.  United  States  v.  Hamilton,  1  Ma- 
son's C.  C.  R.  443. 

8.  What  constitutes  an  "  endeavour  to  make  a 
revolt,"  under  the  act  of  congress  of  the  United 
States?  Mere  insolent  conduct  to  the  master, 
disobedience  of  orders,  or  violence  committed 
on  the  person  of  the  master,  unaccompanied  by 
other  acts  showing  an  intention  to  subvert  his 
command  as  master,  is  not  sufficient.  Mere 
conspiracy  of  the  crew  to  displace  the  master, 
unaccompanied  by  overt  acts,  is  not  sufficient. 
Neither  is  concert  among  the  crew  to  that  event 
essential  to  constitute  the  offence.  United  States 
V.  Kelly  et  al,  4  Wash.  C.  C.  R.  528. 

9.  Thi!  offence  of  revolt,  or  endeavouring  to 
make  a  revolt,  may  be  committed  in  any  kind 
of  a  vessel.     Ibid. 

10.  "  The  making  of  a  revolt  in  a  ship,"  in 
the  twelfth  section  of  the  act  of  April  30th,  1790, 
ch.  36,  is  not  a  clear  and  unambiguous  descrip- 
tion of  an  offence.     Ibid. 

11.  One  who  joins  in  the  general  conspiracy, 
and  by  his  presence,  countenances  acts  of  vio- 
lence, but  who  does  not  individually  use  force  or 
threats,  to  compel  the  master  to  resign  the  com. 
mand  of  the  vessel,  is  guilty  ot  the  offence  of 
confining  the  master.     Ibid. 


RIGHT  OF  SEARCH. 

1.  The  right  of  search  grows  out  of,  and  is 
auxiliary  to,  the  greater  right  of  capture.  The 
Nereide ;  Bennett,  Master,  9  Cranch,  388 ;  3 
Cond.  Rep.  439. 

2.  The  right  of  visitation  and  search  is  a  belli- 
gerent right,  which  cannot  be  drawn  into  ques- 
tion ;  but  must  be  conducted  with  as  much 
regard  to  the  safety  of  the  vessel  detained,  as  is 
consistent  with  a  thorough  examination  of  her 
character  and  voyage.  The  Anna  Maria,  2 
Wheat.  327;  4  Cond.  Rep.  139. 

3.  The  commander  of  an  armed  vessel  of  the 
United  States,  has  a  right  to  stop  vessels  on  the 
high  seas  for  examination.  AJalcy  v.  ShattucJc,  3 
Cranch,  458;   1  Cond.  Rep.  397. 

4.  To  detain  for  e.vamination,  is  a  right  which 
a  belligerent  may  exercise  over  every  vessel  not 
a  national  vessel,  which  she  meets  on  the  ocean  ; 
and  the  belligerent  is  not  answerable  for  any 
injury  that  casually  results  from  the  reasonable 
exercise  of  this  right.  The  Eleanor,  2  Wheat. 
345;  4  Cond.  Rep.  149. 

5.  The  right  of  visitation  and  search  is  strictly 
a  belligerent  right,  allowed  by  the  general  con- 
pent  of  nations  in  time  of  war,  and  is  limited  to 
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7.  She  has  a  right  to  use  so  much  of  the  ocean 
as  she  occupies,  and  as  is  essential  to  her  own 
rnovements.  She  may  approach  other  ships, 
either  to  relieve  distress,  procure  information,  or 
to  ascertain  the  character  of  the  vessel  which 
she  has  encountered.  Public  ships  of  war,  sail- 
ing under  the  authority  of  the  government,  to 
arrest  pirates  and  other  public  offenders,  may 
approach  any  vessel  descried  at  sea,  for  the  pur- 
pose of  ascertaining  her  real  character.     Ibid. 

8.  There  is,  however,  no  correlative  obligation 
to  lie  by  or  wait  the  approach  of  any  other  ship. 
The  vessel  approached  is  at  full  liberty  to  pursue 
her  voyage  in  her  own  way,  and  to  use  all  ne- 
cessary precautions  to  avoid  any  suspected  sin- 
ister enterprise  or  hostile  attack;  but  she  is  not 
at  hberty  to  inflict  injuries  upon  other  innocent 
parties,  simply  because  of  conjectural  danger. 
Ibid. 

9.  Where  a  vessel,  thus  approaching  another 
on  the  high  seas  with  innocent  intentions,  is 
fired  upon,  she  may  repel  force  by  force,  and 
attack  and  subdue  the  assailant.     Ibid. 

10.  Among  some  of  the  nations  of  continental 
Europe,  it  is  a  law  founded  in  their  own  usages 
and  positive  regulations  to  affirm  the  flag,  by 
firing  a  gun ;  but  this  practice  is  unknown  to 
England  and  the  United  States,  and  constitutes 
no  part  of  the  law  of  nations.     Ibid. 

11.  In  time  of  peace,  the  public  ships  of  war 
of  one  nation  have  no  right  to  search  the  ships 
of  other  nations  upon  the  ocean  ;  but  they  may 
approach  any  vessels  descried  at  sea,  for  the  pur- 
pose of  ascertaining  their  character.     Ibid. 

12.  In  time  of  peace,  it  is  admitted,  that  the 
public  ships  of  war  of  one  nation  have  no  right 
to  search  the  ships  of  other  nations  upon  the 
ocean.  Every  ship  sails  there  with  the  unques- 
tionable right  of  pursuing  heT  own  business  with- 
out interruption ;  but  whatever  that  business 
may  be,  she  is  bound  to  pursue  it  in  such  a  man- 
ner as  not  to  violate  the  rights  of  others.  This 
results  from  the  necessary  equality  of  nations  on 
the  ocean  in  time  of  peace.  The  general  maxim, 
in  such  cases  is,  sic  utere  tuo,  ut  non  alienum 
tedes.  In  respect  to  merchant  ships,  or  ships 
of  war,  there  is  nothing  reprehensible  in  their 
approaching  each  other,  at  sea.  Each  has  an 
equal  right  to  the  use  of  the  ocean,  and  neither 
has  any  right  to  assert  that  the  ocean  within  a 
certain  distance,  not  essential  for  her  own  move- 
ments, is  exclusively  her  own.  The  Marianna 
Flora,  3  Mason's  C.  C.  R.  119. 

13.  With  respect  to  ships  of  war,  which  sail 
under  the  authority  of  their  own  government,  to 
arrest  pirates  and  slave  dealers,  the  latter  being 
the  most  detestable  of  pirates,  there  is  no  reason 
why  they  may  not  approach  any  vessels  des- 
cried at  sea,  for  the  purpose  of  ascertaining  their 
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real  character ;  and  it  is  no  just  cause  of  offence, 
even  if  all  nations  hail  not  a  common  interest  in 
such  humane  and  laudable  enterprises,  that  they 
make  an  approach,  unless  the  conduct  of  such 
ships  of  war  betray  a  design  to  insult  or  injure 
those  they  approach  ;  or  to  impede  them  in  tlieir 
lawful  commerce.     Ibid. 

14.  Any  merchant  ships  may,  in  like  manner, 
innocently  approach  each  other,  either  for  the 

Surposes  of  mformation,  or  to  relieve  their  own 
istress,  or  to  ascertain  the  probable  character 
of  strangers;  and  there  is  no  breach  of  the  cus- 
tomary observances,  or  of  the  strict  law  of  na- 
tions, in  such  conduct.  On  the  other  hand,  it  is 
clear  that  no  vessel  is.  under  such  circumstances, 
bound  to  lay  by  and  wait  the  approach  of  other 
ships.  She  is  at  liberty  to  pursue  her  voyage  in 
her  own  way,  and  to  use  ail  necessary  precau- 
tions to  avoid  any  suspected  attack  or  sinister 
enterprise.     Ibid. 


RIPARIAN  RIGHTS. 

1.  The  question  is  well  settled  at  common 
law,  that  the  person  whose  land  is  bounded  by 
a  stream  of  water  which  changes  its  course  gra- 
dually by  alluvial  formations,  shall  still  hold  the 
same  boundary,  including  the  accumulated  soil. 
No  other  rule  can  be  applied  on  just  principles. 
Every  proprietor  whose  land  is  thus  bounded,  is 
subject  to  loss  by  the  same  means  which  may 
add  to  his  territory:  and  as  he  is  also  without 
remedy  for  his  loss  in  this  way,  he  cannot  be 
held  accountable  for  his  gain.  This  rule  is  no 
less  just  when  applied  to  public,  than  to  private 
rights.  New  Orleans  v.  The  United  States,  10 
Peters,  662. 

2.  The  Blackstone  Canal  Company  were  au- 
thorized, by  their  act  of  incorporation,  to  con- 
struct a  canal,  &c. ;  and  the  manner  was  pointed 
out  in  which  they  were  to  locate  the  canal,  &c. 
Held,  that  in  order  to  entitle  the  company  to 
raise  a  dam  by  which  the  water  of  a  river  should 
flow  back  to  the  injury  of  the  riparian  proprie- 
tors, the  location  of  such  a  dam,  and  the  inten- 
tion to  raise  it  must  be  made  known  and  con- 
firmed in  the  manner  pointed  out  by  the  act  of 
incorporation.  Farnam  v.  The  Blackstone  Canal 
Company,  1  Sumner's  C.  C.  R.  47. 

3.  A  mere  intruder  on  lands  is  limited  to  his 
actual  possession,  and  the  rights  of  riparian  pro- 
perty do  not  attach  to  him.  IVatkins  v.  Holman, 
16  Peters,  25. 

4.  The  rights  of  a  proprietor,  bounded  by  a 
navigable  river,  extends  to  high-water  mark ; 
if  the  river  be  unnavigable,  to  the  middle  of 
the  stream.  Bou-man''s  Devisees  v.  Wathen,  2 
M-Lean's  C.  C.  R.  376. 

5.  By  the  common  law,  rivers  are  only  navi- 
gable as  high  as  the  tide  ebbs  and  flows ;  this 
is  not  so  in  this  country.     Ibid. 

6.  The  riparian  right  is  protected  as  any  other 
right.     Ibid. 

7.  The  right  to  apply  for  a  ferry  license  at- 


taches to  the  proprietor,  and  this  cannot  be 
taken  from  him  and  given  to  another  without 
compensation.     Ibtd. 

8.  The  owner  of  land,  bounded  by  a  navigable 
river,  may  convey  the  soil,  and  e.vcept  the  right 
of  ferry.     Ibid. 

9.  The  difl'erence  between  a  reservation  and 
an  exception  in  a  grant.     Ibid. 

10.  The  ferry-right  is  an  incorporeal  heredita- 
ment. It  grows  out  of  the  soil,  and  may  be 
granted  the  same  as  an  advowson.     Ibid. 

11.  In  such  a  case,  the  grantee  has  a  right  to 
use  the  soil  for  ferry-ways,  but  for  no  other  pur- 
pose.    Ibid. 

12.  A  ferry-right,  in  Indiana,  maybe  assigned. 
Ibid. 


RIVERS. 


1.  The  boundary  of  the  vstate  of  Kentucky  ex- 
tends only  to  low-water  mark,  on  the  western  or 
north-western  side  of  the  river  Ohio,  and  does 
not  include  a  peninsula,  or  island,  on  the  western 
or  north-western  bank,  separated  from  the  main 
land  by  a  channel  or  bayou,  which  is  filled  with 
water  only  when  the  river  rises  above  its  banks, 
and  is  at  other  times  dry.  Handly''s  Lessee  v. 
Anthony  et  al.,  5  Wheat.  374;  4  Cond.  Rep.  691. 

2.  When  a  river  is  the  boundary  between  two 
nations  or  slates,  if  the  original  property  is  in 
neither,  and  there  be  no  convention  respecting 
it,  each  holds  to  the  middle  of  the  stream.  But 
when  one  state  is  the  original  proprietor,  and 
grants  the  territory  on  one  side  only,  it  retains 
the  river  within  ils  own  domain,  and  the  newly 
erected  state  extends  to  the  river  only,  and  the 
low-water  mark  is  its  boundary.     Ibid. 

3.  If  a  river,  subject  to  tides,  constituted  the 
boundary  of  a  state,  and  at  flood  the  waters  of 
the  river  flowed  through  a  narrow  channel,  round 
an  extensive  body  of  land,  but  receded  from  that 
channel  at  ebb,  so  as  to  leave  the  land  it  sur- 
rounded at  high-water,  connected  with  the  main 
body  of  the  country  ;  this  portion  of  territory 
would  scarcely  be  considered  as  belonging  to  the 
state  on  the  opposite  side  of  the  river,  although 
that  state  should  have  the  property  of  the  river. 
Ibid. 

4.  The  true  line  of  territorial  boundary  be- 
tween the  United  States  and  the  English  terri- 
tories, on  the  bay  and  waters  of  the  Passama- 
quoddy,  is  the  middle  of  the  stream,  or  channel 
of  the  river,  between  the  territories  of  the  na- 
tion, calculating  from  low- water  mark.  The 
Fame,  3  Mason's  C.  C.  R.  147. 

5.  The  Potomac  river  is  a  navigable  stream, 
or  part  of  the  jus  publicum;  and  any  obstruction 
to  its  navigation  would,  upon  the  most  estab- 
lished principle."*,  be  a  public  nuisance.  City  of 
Georgetown  v.  The  Alexandria  Canal  Company, 
12  Peters,  91, 

6.  The  territory  lying  between  two  rivers,  is 
the  whole  country  from  their  sources  to  their 
mouths;  and  if  no  branch  of  either  of  them  has 
acquired  the  name/  exclusive  of  another,   the 
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main  branch,  to  its  source,  must  be  considered 
as  the  true  river.  Doddridge  v.  Thompson,  9 
Wheat.  469  ;  5  Cond.  Rep.  64-5. 

7.  A  deed  of  land,  bounding  the  land  "  begin- 
ning at  a  stake  and  stones  on  the  west  bank  of 
Penobscot  river  near  a  thorn-bush,  marked  on 
four  sides,  &c. :  thence  to  a  stake  and  stones  on 
the  same  bank  of  said  river;  thence  running  on 
the  western  bank  of  said  river  to  high-water 
mark  to  the  first-mentioned  bounds,"  conveys 
the  land  only  to  the  high-water  mark  on  the 
bank  of  such  river,  and  does  not  include  the  flats 
below.  The  owner  takes  the  bank  as  it  is,  and 
may  continue  to  be,  by  alluvion  or  decrease  by 
the  flow  of  the  river.  Dunlap  v.  Stetson,  4  Ma- 
son's C.  C.  R.  349. 

8.  Priority  of  occupancy  of  the  flowing  water 
of  a  river,  create.s  no  right,  unless  the  appropri- 
ation be  for  a  period,  which  the  law  deems  a 
presunnption  of  right.  The  e.xclusive  use  of 
flowing  water  for  twenty  years,  is  a  conclusive 
presumption  of  right.  Tyler  v.  Wilkinson,  4  Ma- 
son's C.  C.  R.  397. 

9.  The  Ohio  and  Little  Miami  rivers  are  identi- 
fied and  notorious  objects.  Ross  v.  Borland,  1 
Peters.  666. 

10.  The  question  is  well  settled  at  common 
law,  that  the  person  whose  land  is  bounded  by 
a  stream  of  water  which  changes  its  course  gra- 
dually by  alluvial  formations,  shall  still  hold  the 
same  boundary,  including  the  accumulated  soil. 
No  other  rule  can  be  applied  on  just  principles. 
Every  proprietor  whose  land  is  thus  boumled,  is 
subject  to  loss  by  the  same  means  which  may 
add  to  his  territory  :  and  as  he  is  also  without 
remedy  for  his  loss  in  this  %vay.  he  cannot  be 
held  accountable  for  his  gain.  This  rule  is  no 
less  just  when  applied  to  public,  than  to  private 
rights.  New  Orleans  v.  'The  United  States,  10 
Peters,  662. 

11.  Prima  facie,  every  proprietor  upon  each 
bank  of  a  river  is  entitled  to  the  land  covered  in 
part  with  water,  being  the  bank  of  the  river,  to 
the  middle  thread  of  the  river.  In  virtue  of  this 
possession  he  has  a  right  to  the  water  flowing 
over  it,  in  its  natural  current,  without  diminution 
or  obstruction.  But  he  has  no  property  in  the 
water  itself.     Ibid. 

12.  Every  proprietor  may  use  the  water  as  it 
flows,  at  his  pleasure,  if  the  use  be  not  to  the 
prejudice  of  another  proprietor.     Ibid. 

13.  There  is  no  difference  whether  a  proprie- 
tor be  above  or  below  another  on  a  river,  for  no 
right  is  acquired  or  lost  by  such  a  circumstance. 
No  proprietor  has  a  right  to  throw  back  water 
on  a  proprietor  above,  or  to  divert  it  from  a  pro- 
prietor below,  to  his  injury.     Ibid. 

14.  The  riparian  proprietors  have  a  title  to  all 
the  water  not  so  appropriated.     Ibid. 

15.  In  order  to  entitle  an  incorporated  company 
to  raise  a  dam  by  which  the  water  of  a  river 
should  flow  back  to  the  injury  of  the  riparian 
proprietors,  the  location  of  such  a  dam,  and  the 
intention  to  raise  it  must  be  made  known  and 
confirmed  in  the  manner  pointed  out  by  the  act 
of  incorporation.  Farnam  v.  The  Blackstone  Ca- 
nal Company,  1  Sumner's  C.  C.  R.  47. 


ROBBING  THE  MAIL  OF  THE  UNITED 
STATES. 

1.  The  defendant  was  indicted  upon  the 
twenty- fourth  section  of  the  act  of  congress  of 
March  3d,  1825,  entitled  "an  act  to  reduce  into 
one  the  several  acts  establishing  and  regulating 
the  post-office  department,"  for  advising,  pro- 
curing and  assisting  one  Joseph  I.  Straughan,  a 
mail-carrier,  to  rob  the  mail,  and  was  found 
guilty.  Upon  this  finding,  the  judges  of  the  cir- 
cuit court  of  North  Carolina  were  divided  in 
opinion  on  the  question,  whether  an  indictment 
founded  on  the  statute  for  advising,  &c.,  a  mail- 
carrier  to  rob  the  mail,  ought  to  set  forth  or  aver 
that  the  said  carrier  did  in  fact  commit  the 
offence  of  robbing  the  mail  1  By  the  supreme 
court: — The  answer  to  this,  as  an  abstract  pro- 
position, must  be  in  the  affirmative.  But  if  the 
question  intended  to  be  put  is,  whether  there 
must  be  a  distinct  substantive  averment  of  that 
fact,  it  is  not  necessary.  The  indictment  in  this 
case  sufficiently  sets  out  that  the  offence  had 
been  committed  by  the  mail-carrier.  United 
States  V.  Mills,  7  Peters,  138. 

2.  The  offence  charged  in  this  indictment,  is 
a  misdemeanor  where  airare  principals;  and  the 
doctrine  applicable  to  the  principal  and  acces- 
sary in  cases  of  felony,  does  not  apply.  The 
oflence,  however,  charged  against  the  defendant, 
i-s  secondary  in  its  character ;  and  there  can  be 
no  doubt  that  it  must  sufficientiy  appear  upon 
the  indictment,  that  the  offence  alleged  against 
the  chief  actor  had  been  committed.     Ibid. 

3.  Upon  an  indictment  for  robbing  the  mail, 
and  putting  the  person  having  the  custody  of  it 
in  jeopardy,  under  the  nineteenth  section  of  the 
act  of  April  30th,  1810,  ch.  262,  a  sword.  &c.,  in 
the  hand  of  the  robber,  by  terror  of  which  the 
robbery  is  effected,  is  a  dangerous  weapon  with- 
in the  act,  putting  the  life  in  jeopardy;  though 
it  be  not  drawn  or  pointed  at  the  carrier.  So  a 
pistol  in  his  hands,  by  means  of  which  the  rob- 
bery is  effected,  is  a  dangerous  weapon  ;  and  it 
is  not  necessary  to  prove  that  it  was  charged ;  it 
is  presumed  to  be  so  until  the  contrary  is  proved. 
United  States  v.  Wood,  3  Wash.  C.  C.  R.  440. 

4.  It  is  not  necessary  to  a  conviction,  under 
the  twenty-second  section,  that  the  carrier  of  the 
mail  should  have  taken  the  oath  prescribed  by 
the  second  section  of  the  act  of  1825,  or  that  the 
whole  mail  be  taken.  United  States  v.  Wilson 
etal.,  1  Baldwin's  C.  C.  R.  102. 

5.  All  persons  present  at  the  commission  of  a 
crime,  consenting  thereto,  aiding,  assisting  or 
abetting  therein,  or  in  doing  any  act  which  is  a 
constituent  of  the  offence,  are  principals.  Uixited 
Stales  V.  Wilson  Sf  Porter,  1  Baldwin's  C.  C.  R. 
102. 

6.  The  word  "rob,"  in  the  act  of  congress  of 
1825,  sec.  22,  is  used  in  the  common  law  sense. 
Ibid. 

7.  "Jeopardy,"  as  used  in  the  section,  means 
a  well-grounded  apprehension  of  danger  of  life 
in  case  of  refusal  to  threats  or  resistance.     Ibid. 

8.  A  mail-carrier  is  within  the  eighteenth  sec- 
tion of  the  "act  regulating  the  post-office  estab- 
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lishment,"    subjoctim:   to  a  penalty  in   ceilain  I  prtMne  conrt  for  tlio  circnit  courts,  can  be  adinis 


cases,  "persons  employed  in  any  of  the  depart- 
ments ol  the  general  posl-oiFice."  United  States 
V.  Belcw,  2  Brockenb.  C.  C.  R.  280. 

9.  Treasury  notes,  issued  by  the  authority  of 
the  act  of  congress  of  the  12th  of  October,  1838, 
are  promissory  notes  within  the  meaning  of  the 
act  of  congress  of  3d  March,  1825,  entitled  "an 
act  to  reduce  into  one,  the  several  acts  establish- 
ing and  regulating  the  posi-oliice  department." 
United  Slates  v.  Ilanhinian,  13  Peters,  17tj. 


RULES  OF  COURT. 

1.  Virginia. — There  is  no  positive  rule  of  the 
circuit  court  of  Virginia,  forbidding  a  report  to 
be  considered  at  the  term  at  which  it  is  made. 
The  general  practice  has  been  to  permit  a  report, 
any  way  comple.v,  to  lie  to  a  second  term  for 
consideration  or  e.\ception,  on  the  motion  of  one 
of  the  parties.  In  plain  cases  the  report  is  ge- 
nerally taken  up  at  the  lirst  term.  Coates^  Exhs 
V.  Muse's  Adm'rs,  1  Brockenb.  C.  C.  R.  529. 

2.  However  convenient  a  rule  established  by 
a  circuit  court,  relative  to  the  introduction  of  se- 
condary proof,  might  be  to  regulate  the  general 
practice  of  the  court;  it  could  not  control  the 
rights  of  parties  in  matters  of  evidence  admissi- 
ble by  the  general  principles  of  law.  Patterson 
v.  Winnet  al.,  5  Peters,  233. 

3.  The  twentieth  of  the  rules  made  by  the  su- 
preme court  at  February  term,  1822,  for  the  re- 
gulation of  proceedings  in  the  circuit  courts  in 
equity  causes,  prescribes,  "  if  a  plea  or  demurrer 
be  overruled,  no  other  plea  or  demurrer  shall  be 
thereafter  received ;  and  the  defendant  shall 
proceed  to  answer  the  plaintiff's  bill;  and  if  he 
fail  to  do  so  within  two  calendar  months,  the 
same,  or  so  much  thereof  as  was  covered  by  the 
plea  or  demurrer,  may  be  taken  for  confessed, 
and  the  matter  thereof  be  decreed  accordingly." 
Bank  of  the  United  States  v.  White  et  al.,  8  Peters, 
262. 

4.  By  the  terms  of  this  rule,  no  service  of  any 
copy  of  an  interlocutory  decree,  taking  the  bill 
pro  confesso,  is  necessary,  before  the  final  de- 
cree ;  and  therefore  it  cannot  be  insisted  on  as  a 
matter  of  right,  or  furnish  a  proper  ground  for  a 
bill  of  review.  If  the  circuit  court  should,  as 
matter  of  favour  and  discretion,  enlarge  the  time 
for  an  answer,  or  require  the  service  of  a  copy 
before   the   final    decree ;   that   may   furnish  a 


sible  to  control  them.     Ibid. 

6.  The  circuit  court  of  Ohio  established  a  rule 
of  court  conforming  to  the  laws  of  Ohio,  by 
which  a  person  who  luid  been  discharged  by  the 
insolvent  law  of  the  state,  was  not  to  be  impri- 
soned for  his  debts.  An  exoneretur  was  entered 
so  as  to  ilischarge  the  bail  of  the  insolvent,  in 
conformity  with  the  law  of  Oliio,  and  the  rules 
of  the  courts  of  Ohio;  the  circuit  court  acting 
under  the  provisions  of  the  act  of  the  lyth  of 
May,  1828.  regulating  process  and  proceedings 
in  the  courts  of  the  United  States.  By  the  court : 
— Under  the  authority  conferred  on  the  courts 
of  the  United  Stales,  by  the  acts  of  1789  and 
1792,  there  woukl  be  no  solid  objection  to  the 
decision  of  the  circuit  court  of  Ohio,  in  this  case  ; 
but  it  is  directly  within,  and  governed  by,  the 
process  act  of  the  19th  of  May,  1828.  ch,  63. 
Beers  v.  Haughton,  9  Peters,  330. 

7.  The  rule  of  court  for  docketing  and  dismiss- 
ing causes,  passed  at  January  term,  1835,  has 
never  been  api)lied  to  any  cases,  where,  before 
the  motion  was  made,  the  cause  has  been  ac- 
tually placed  on  the  docket.  Under  such  cir- 
cumstances, on  a  motion  to  docket,  when  a  mo- 
tion to  dismiss  was  cotemporaneously  made,  the 
cause  was  allowed  to  be  docketed  ;  the  usual 
bond  for  the  clerks'  fees  being  given.  Time  was 
given  to  the  plaintiff  in  error  to  execute  the  bond. 
Oicin<r^s  Lessee  v.  Tiernan,  10  Peters,  24. 


RUNNING  AWAY  WITH  A  VESSEL. 

To  constitute  the  offence  of  running  away 
with  a  vessel,  it  must  appear  that  the  command 
of  the  vessel  had  been  taken  from  the  captain  by 
the  accused,  or  without  the  consent  of  the  cap- 
tain, for  some  time,  no  matter  how  long;  and 
that  the  act  was  done  feloniou.'^ly,  and  with  the 
intent  to  convert  the  vessel  and  cargo  to  the  use 
of  the  person  or  persons  concerned  in  the  act. 
United  States  v.  Haskell  and  Francois,  4  Wash.  C. 
C.  R.  402. 


SALE  OF  LANDS  BY  AN  EXECUTOR  FOR 
PAYMENT  OF  THE  DEBTS  OF  THE 
TESTATOR. 


1.  David  Peter,  of  the  District  of  Columbia, 
ground  why  that  court  should  not  proceed  to  a  I  by  his  will,  declared  it  to  be  his  intention  that 
final  decree,  until  such  order  was  complied  with.  !  all  the  proceeds  of  all  his  estate  should  be  vested 
But  any  omission  to  comply  with  it,  would  be  a  !  in  his  wife,  for  her  support,  and  for  the  mainte- 
mere  irregularity  in  its  practice  :  and  if  the  court  j  nance  and  education  of  his  children  :  that  no  ap- 
should  afterwards  proceed  to  make  a  final  de-  i  praisement  or  valuation  should  be  had  of  any 
cree  without  it,  would  not  be  error  for  which  a  I  part  of  the  property  attached  to  his  dwelling- 
bill  of  review  lies;  but  it  would  be  to  be  re- t  house;  that  his  children  should  receive  good 
dressed,  if  at  all,  by  an  order  to  set  aside  the  I  educations.  He  provideil  for  the  payment  of  his 
decree  for  irregularity,  while  the  court  retained  debts  by  the  following  clause  in  his  will:  "I 
possession  and  power  over  the  decree  and  the  |  wish  all  my  debts  to  be  as  speedily  paid  as  pos- 
cause.     Ibid.  j  sible,  for  which  purpose  I  desire  that  the  tract 

5.  No  practice  of  the  circuit  court,  inconsistent    of  land  on  which  Dulin  lives,  together  with  all 
with  the  rules  of  practice  established  by  the  su-  j  personal  property  thereon,  may  be  sold  and  ap- 
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plied  to  that  purpose  ;  and  in  aid  of  that,  as  soon 
as  sales  can   be  effected,  so  much  of  my  city 
property  as  may  be  necessary  to  effect  that  ob- 
ject."    He  appointed  his  wife,  Johns,  and  George 
Peter  his  executors.    The  whole  of  the  personal 
property  attached   to  the  dwelling-house  went 
into  the  hands  of  Mrs.  Peter;  and  3he  main- 
tained her  family  and  educated  her  children  out 
of  the  proceeds  of  the  estate.     At  the  time  of 
the  decease  of  Davitl  Peter  he  was  largely  in- 
debted to  the  banks  in  the  District  of  Columbia; 
and  the  executors,  to  obtain  a  continuance  of  the 
loans,  and  considering  it  advantageous  to  the 
estate  to  do  so,  gave  their  individual  notes  for 
the  debts,  and   received  the  notes  of  their  tes- 
tator.    This  was  done,  under  the  understanding 
that  the  arrangement  was  to  continue  as  long  as 
the  banks  should  be  willing  to  indulge  the  estate, 
or  until  the  executors  could  make  sales  of  the 
estate  for  the  payment  of  the  debts.    In  the  set- 
tlement of  the  accounts  of  the  executors,  in  the 
orphans'  court,  the  notes  of  the  testator,  received 
from  the  banks,  were  charged  by  the  executors. 
The  Dulin  farm  was  sold,  but  no  title  made  to 
the  purchaser,  he  having  paid  a  part  of  the  pur- 
chase-money, and  given  his  notes  endorsed  for 
the  balance.     His  notes  were  not  paid,  and  an 
ejectment  was  brought  for  the  recovery  of  the 
estate,   which   has  not  been  decided.     George 
Peter  survived  the  other  executors;  and  he  was 
called  upon  by  the  banks  to  sell  the  real  estate 
of  David  Peter,  directed  to  be  sold  to  pay  the 
debts.     The  children  of  David  Peter  obtained  a 
perpetual  injunction  in  the  circuit  court  to  pre- 
vent the  sale  of  the  city  property  of  their  father, 
for  the  payment  of  the  debts;  alleging  that  no 
debts  were  due,  as  the  notes  of  the  executors 
had  been  received  by  the  banks  for  the  debts  of 
the  testator,  and  they  had  charged  them  in  their 
accounts  with  the  estate;  and  also  alleging  neg- 
ligence in  not  collecting  the  balance  due  for  the 
Bale  of  '•'  the  Dulin  farm  :"  and  that  the  executors 
were  liable  as  for  a  devastavit  for  the  money 
which  went  into  the  hands  of  their  mother,  for 
the  support  of  the  family,  and  the  education  of 
the  children  ;  and  it  was  denied  that  the  power 
to  sell  the  estate  of  the  testator  survived  to  the 
surviving  executor,  George  Peter.      The  court 
held,  that  the  direction  of  the  will  of  David  Peter 
to  sell  a  portion  of  his  real  estate  for  the  payment 
of  his  debts,  created  a  power  coupled  with  an 
interest  that  survives.     That  the  surviving  exe- 
cutor is,  by  necessary  implication,   the  person 
authorized  to  execute  that  power,  and  fultil  that 
trust.     That  the  debt  due  the   banks   has   not 
been  extinguished,  by  the  notes  substituted  by 
the  executors,  as  renewals  in  the  bank,  or  the 
estate  of   the  testator  in  any  way  discharged 
from  the  payment  of  the  debt.     That  the  exe- 
cutors  are   not  chargeable  with  negligence  or 
misapplication  of  the  personal  estate  that  ought 
to  render  them  personally  responsible  for  these 
debts;    and    that    satisfaction   of    these   debts 
should  be  had  out  of  the  lands  appropriated  by 
the  testator  for  that  purpose.     The  perpetual  in- 
junction granted  by  the  circuit  court  was  ordered 
to  be  dissolved.     Peter  v.  Beverly,   10  Peters, 
632. 
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2.  The  general  principle  of  the  common  la\M, 
as  laid  down  by  Lord  Coke,  and  sanctioned  by 
many  judicial  decisions,  is,  that  when  the  power 
given  to  several  persons,  is  a  mere  naked  power 
to  sell,  not  coupled  with  an  interest,  it  must  be 
executed  by  all,  and  does  not  survive.  But 
where  the  power  is  coupled  with  an  interest,  it 
may  be  executed  by  tKe  survivor.  It  is  not  a 
power  coupled  with  an  interest  in  executors,  be- 
cause they  may  derive  a  personal  benefit  from 
the  devise;  for  a  trust  will  survive,  though  no 
way  beneficial  to  the  trustee.  It  is  the  posses- 
sion of  the  legal  estate,  or  a  right  in  the  subject 
over  which  the  power  is  to  be  exercised,  that 
makes  the  interest  in  question.  And  when  an 
executor,  guardian,  or  other  trustee,  is  invested 
with  the  rents  and  profits  of  land,  for  the  sale  or 
use  of  another,  it  is  still  an  authority  coupled 
with  an  interest,  and  survives.     Ibid. 

3.  The  courts  of  America  have  generally  ap- 
plied to  the  construction  of  such  powers,  the 
great  and  leading  principle  which  applies  the 
construction  of  other  parts  of  the  will,  to  ascer- 
tain and  carry  into  execution  the  intention  of  the 
testator.  When  the  power  is  given  to  executors, 
to  be  executed  in  their  official  capacity  of  exe- 
cutors, and  there  are  no  words  in  the  will  war- 
ranting the  conclusion  that  the  testator  intended, 
for  safety,  or  some  other  object,  a  joint  execution 
of  the  power;  as  the  office  survives,  the  power 
ought  also  to  be  construed  as  surviving.  And 
courts  of  equity  will  lend  their  aid  to  uphold  the 
power,  for  the  purpose  of  carrying  into  execu- 
tion the  intention  of  the  testator,  and  preventing 
t'he  consequences  that  might  result  from  an  ex- 
tinction of  the  power;  and  where  there  is  a  trust 
charged  upon  the  executors  in  the  direction  given 
to  them  in  the  disposition  of  the  proceeds,  it  is 
the  settled  doctrine  of  courts  of  chancery,  that 
the  trust  does  not  become  extinct  by  the  death 
of  one  of  the  trustees.  It  will  be  continued  in 
the  survivors,  and  will  not  be  permitted,  in  any 
event,  to  fail  for  the  want  of  a  trustee.     Ibid. 


SALES  OF  LANDS  FOR  TAXES. 

1.  Under  the  act  of  congress  to  lay  and  col- 
lect a  direct  tax,  (July  14th,  1798,)  before  the 
collector  could  sell  the  land  of  an  unknown  pro- 
prietor for  non-payment  of  the  tax.  it  was  neces- 
sary that  he  should  advertise  the  copy  of  the 
lists  of  lands,  &c.,  and  the  statement  of  the 
amount  due  for  the  tax,  and  the  notification  to 
pay,  for  sixty  days,  in  four  gazettes  of  the  state, 
if  there  were  so  many.  Parker  v.  Rulers  Lessee, 
9  Cranch,  64 ;  3  Cond.  Rep.  271. 

2.  A  purchaser  of  real  estate  in  Alexandria,  is 
not  personally  liable  for  arrears  of  taxes  assessed 
before  his  purchase.  Common  Councihof  Alex- 
andria v.  Preston,  8  Cranch,  53  ;  3  Cond.  Rep.  28. 

3.  In  the  ca.se  of  a  naked  power,  not  coupled 
with  an  interest,  every  prerequisite  to  the  exer- 
cise of  that  power  should  precede  it.  Williams 
et  al.  V.  Peyton's  Lessee,  4  Wheat.  77 ;  4  Cond. 
Rep.  395. 
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4.  In  the  case  of  lands  sold  for  the  non-pay- 
ment of  taxes,  the  marshal's  deed  is  not  prima 
facie  evidence  thai  the  prereijuisites  of  the  kiw 
have  been  complied  with;  but  the  party  claim- 
h-.g  under  it  must  show  positively  that  the  law 
has  been  complied  with.     Ibid. 

5.  Under  the  laws  of  Teimessee,  where  lamls 
are  sold  by  a  summary  proceedina:,  for  the  pay- 
ment of  taxes,  it  is  essential  to  the  validity  of 
the  sale,  and  of  the  deed  made  thereon,  that 
every  fact  necessary  to  s've  the  co\irt  jurisdic- 
tion should  appear  upon  the  record.  M-Clung  v. 
Ross,  5  Wheat.  116;  4  Coiid.  Kep.  603. 

6.  The  executii)n  of  a  power  to  sell  lands,  by 
a  public  otlicer,  for  the  non-payment  of  ta.ves, 
must  be  in  strict  pursuance  of  the  law,  or  no 
title  is  conveyeil.  Thatcher  ct  al.  v.  Powell,  6 
Wheat.  119;  5  Cond.  Rep.  28. 

7.  It  is  e.ssential  to  the  validity  of  a  sale  of 
lands  for  taxes,  under  the  laws  of  Tennessee, 
that  it  should  appear  on  the  record  of  the  court, 
by  whose  order  the  sale  is  made ;  that  the  sheriff 
has  returned,  that  there  were  no  goods  or  chat- 
tels of  the  delinquent  proprietor,  out  of  which 
the  taxes  could  be  made.     Und. 

8.  The  publications  which  the  law  requires  to 
be  made  subsequent  to  the  sheriff's  return,  and 
previous  to  the  order  of  sale,  are  essential  pre- 
liminaries to  the  validity  of  the  sale.     Ibid. 

9.  In  summary  proceedings,  where  a  court 
exercises  an  extraordinary  power  under  a  special 
statute,  which  prescribes  its  course,  that  course 
ought  to  be  strictly  pursued  ;  and  the  facts  which 
give  jurisdiction  ought  to  appear  on  the  face  of 
the  record  :  otherwise  the  proceedings  are  not 
merely  voidable,  but  absolutely  void,  as  being 
coram  non  judice.     Ibid. 

10.  Where  lands  are  sold  for  taxes,  they  must 
be  proceeded  against  in  the  name  of  the  real 
owner,  or  by  such  a  description  as  to  make  it 
known.  Bushes  Heirs  v.  Williams,  1  Cooke's 
Rep.  360. 

11.  In  a  sale  of  lands  for  direct  taxes,  if  the 
reputed  owner  is  proceeded  against,  as  if  he 
were  in  the  occupation  of  the  land,  the  sale  is 
void.  Rule''s  Lessee  v.  Parker,  1  Cooke's  Rep.  365. 

12.  The  defendant  claimed  land  in  contro- 
versy under  a  tax  sale,  which  was  made  by  a 
company  incorporated  by  the  legislature  of  Con- 
necticut, in  1796,  called  "the  proprietors  of  the 
half  million  of  acres  of  land  lying  south  of  Lake 
Erie,"  and  incorporated  by  an  act  of  the  legis- 
lature of  Ohio,  passed  on  the  I5th  of  April, 
1803,  by  the  name  of  "the  proprietors  of  the 
half  mii'lion  of  acres  of  land  lyinc  south  of  Lake 
Erie,  called  the  sufferers'  land."  In  1806,  the 
legislature  of  Ohio  imposed  a  land  ta.x.  and  au- 
thorized the  sale  of  the  lands  in  the  state,  for 
unpaid  taxes,  giving  to  the  owners  the  right  to 
redeem  within  one  year  after  the  determination 
of  their  minority.  The  act  was  in  force  in  1808. 
In  1808,  the  directors  of  the  company,  incorpo- 
rated by  the  legislatures  of  Connecticut  and 
Ohio,  assessed  two  cents  per  acre  on  the  lands 
of  the  company,  for  the  payment  of  the  tax  laid 
by  the  state  of  Ohio,  ancl  authorized  the  sale  of 
those  lands  on  which  the  assessments  were  not 
paid.     The  lands  purchased  by  the  defendant, 


were  the  properly  of  minors,  at  the  time  of  the 
sale;  they  having  been  soUl  to  pay  the  said  as- 
sessments, under  the  authority  of  the  ilirectors 
of  the  company.  Held,  that  the  sale  of  the  land, 
under  which  the  defendant  claimed,  was  void. 
That  a  corporation  is  strictly  limited  to  the  e.x- 
ercise  of  those  powers  which  are  specifically 
conferred  on  it,  will  not  be  denied.  The  exercise 
of  the  corporate  franchise,  being  restrictive  of 
indivitlual  rights,  cannot  be  extended  beyond  the 
letter  and  spirit  of  the  act  of  incorporation. 
From  a  careful  inspection  of  the  whole  act,  it 
clearly  appears  that  the  incorporation  of  the 
company  was  designed  to  enable  the  proprietors 
to  accomplish  specific  objects,  and  that  no  more 
power  was  given  than  was  considered  necessary 
to  attain  these  objects.  The  words,  "all  neces- 
sary expenses  of  the  company,"  cannot  be  so 
construed  to  enlarge  the  power  to  tax,  which  is 
given  for  specific  purposes.  A  lax  by  the  state 
is  not  a  necessary  expense  of  the  company, 
within  the  meaning  of  the  act.  Such  an  ex- 
pense can  only  result  from  the  action  of  the 
company,  in  the  exercise  of  its  corporate  powers. 
The  provision  in  the  tenth  section,  "that  the  di- 
rectors shall  have  power  to  do  whatever  shall 
appear  to  them  to  be  necessary  and  proper  to  be 
done,  for  the  well-ordering  of  the  interests  of  the 
proprietors,  not  contrary  to  the  laws  of  the 
state,"  was  not  intended  to  give  unlimited 
power,  but  the  exercise  of  a  discretion  within 
the  scope  of  the  authority  conferred.  Beaty  v. 
The  Lessee  of  Knoii'ler,  4  Peters,  152. 

13.  The  official  tax  books  of  the  corporation 
of  Washington,  made  up  by  the  register  from 
the  original  returns  or  lists  of  the  assessors,  laid 
before  the  court  of  appeals,  he  being  empowered 
by  the  ordinances  of  the  eorpsration  to  correct 
the  valuations  made  by  the  assessors,  are  evi- 
dence; and  it  is  not  required  that  the  assessor's 
original  lists  shall  be  produced  in  evidence,  to 
prove  the  assessments  of  the  taxes  on  real  es- 
tate in  the  city  of  Washington.  Ronkendorf  v. 
Taylor's  Lessee,  4  Peters,  349. 

14.  In  an  ex  parte  proceeding,  as  a  sale  of 
land  for  taxes  under  a  special  authority,  great 
strictness  is  required.  To  divest  an  individual 
of  his  property  against  his  consent,  every  sub- 
stantial requisite  of  the  law  must  be  complied 
with.  No  presumption  can  be  raised  in  behalf 
of  a  collector  who  sells  real  estate  for  taxes,  to 
cure  any  radical  defect  in  his  proceedings;  and 
the  proof  of  regularity  devolves  upon  the  person 
who  claims  under  the  collector's  sale.     Ibid. 

15.  Proof  of  the  regular  appointment  of  the 
assessors  is  not  necessary.  They  acted  under 
the  authority  of  the  corporation,  and  the  highest 
evidence  of  this  fact,  is  the  sanction  given  to 
the  returns.     Ibid. 

16.  The  act  of  congress,  under  which  the  lot 
in  the  city  of  Washington  in  controversy  was 
sold,  required  that  public  notice  of  the  time  and 
place  of  sale  of  lots,  the  property  of  non-resi- 
dents, should  be  given,  by  advertising  "once  a 
week,"  in  some  newspaper  in  the  city,  for  three 
months.  Notice  of  the  sale  of  the  lot  in  con- 
Uoversy,  was  published  for  three  months;  but, 
in  the  course  of  that  period,  eleven  days  at  one 
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lime,  at  another  ten  days,  and  at  another  eight 
days  transpired  in  succeeding  weeks,  between 
the  insertions  of  the  advertisement  in  the  news- 
papers. A  "  week  "  is  a  detiaite  period  of  lime, 
commencing  on  Sunday,  and  ending  on  Saturday. 
The  notice  was  published,  Monday,  January 
6th,  and  was  omitted  until  Saturday,  January 
18lh,  leaving  an  interval  of  eleven  days.  Still, 
the  publication  on  Saturday,  was  within  the 
week  preceding  the  notice  of  the  6th;  and  this 
•R'as  sufficient.  It  would  be  a  most  rigid  con- 
struction of  the  act  of  congress,  justified  neither 
by  its  spirit  nor  its  language,  to  say  that  this  no- 
tice must  be  published  on  any  particular  tlay  of 
a  week.  If  published  once  a  week,  for  three 
months,  the  law  is  complied  with,  and  its  ob- 
ject effectuated.     Ibid. 

17.  No  doubt  can  exist,  that  a  part  of  a  lot 
may  be  sold  for  taxes,  where  they  have  accrued 
on  such  part.     Ibid. 

18.  The  lot  on  which  the  taxes  were  as- 
sessed, belonged  to  two  persons  as  tenants  in 
common.  The  assessment  was  made  by  a  va- 
luation of  each  half  of  the  lot.  To  make  a  .sale 
of  the  interest  of  one  tenant  in  common,  for  un- 
paid taxes  valid,  it  need  not  extend  to  the  inte- 
rest of  both  claimants;  one  having  paid  his  tax, 
the  interest  of  the  other  may  well  be  sold  for 
the  balance.     Ibid. 

19.  The  advertisement  purported  to  sell  "  half 
of  lot  No.  4,  in  square  No.  491 ;"  and  the  other 
half  was  advertised  in  the  same  manner,  as  be- 
longing to  the  other  tenant  in  common.  This 
was  not  a  sufficient  advertisement ;  and  a  sale 
made  under  the  same  was  void.     Ibid. 

20.  It  is  not  sufficient,  that  in  an  advertise- 
ment of  land  for  sale  for  unpaid  taxes,  such  a 
description  is  given,  as  would  enable  the  person 
desirous  of  purchasing,  to  ascertain  the  situation 
of  the  property  by  inquiry;  nor,  if  the  purchaser 
at  the  sale  had  been  informed  of  every  fact  ne- 
cessary to  enable  him  to  fix  a  value  u'pon  the 
property,  would  the  sale  be  valid,  unless  the 
same  information  had  been  communicated  to 
the  public  in  the  notice.     Ibid. 

21.  The  tenth  section  of  the  act  of  congress 
provides  that  real  property  in  Washington,  on 
which  two  or  more  years'  taxes  shall  be  due 
and  unpaid,  may  be  sold,  &c.  In  this  section,  a 
distinction  is  made  between  a  general  and  a  spe- 
cial tax.  Property  may  be  sold  to  pay  the  for- 
mer, as  soon  as  two  years'  taxes  shall  be  due ; 
but,  to  pay  the  latter,  property  cannot  be  sold 
until  the  expiration  of  two  years  after  the  second 
years'  tax  becomes  due.  The  taxes  for  which 
the  property  in  controversy  was  sold,  became 
due,  by  the  ordinance  of  the  corporation,  on  the 
Isl  day  of  January,  1821.  and  1822.  The  spe- 
cial tax  for  paving,  was  charged  against  the  lot 
in  1820.  and  became  due  on  the  1st  of  January, 
1821 ;  but  the  ground  on  which  it  was  assessed, 
was  not  liable  to  be  sold  for  the  tax  until  the  1st 
of  January,  1823.  The  first  notice  of  the  sale 
was  given  on  the  6th  of  December,  1822,  nearly 
a  month  before  the  lot  was  liable  to  be  sold  for 
the  special  tax  of  1820.  Held,  that  the  whole 
period  should  have  elapsed,  which  was  nece.s- 
sary  to  render  the  lot  liable  to  be  sold  for  the 


special  tax,  before  the  advertisement  was  pub- 
lished.    Ibid. 

22.  A  collector  selling  land  for  ta.ves,  must 
act  in  conformity  with  the  law  from  which  his 
power  is  derived  ;  and  the  purchaser  is  bound  to 
inquire  whether  he  has  so  acted.  It  is  incum- 
bent on  the  vendee  to  show  the  authority  to  sell. 
Stead's  ExWs  v.  Course,  4  Cranch,  403;  2  Cond. 
Rep.  151. 

23.  By  the  tax  laws  of  Georgia  for  1790  and 
1791,  the  collector  was  authorized  to  sell  land 
only  on  the  deficiency  of  personal  estate,  and 
then  to  sell  ordy  so  much  as  was  necessary  to 
pay  the  taxes  in  arrear.     Ibid. 

24.  Under  the  authority  created  by  those  laws, 
a  sale  of  a  whole  tract,  when  a  small  part  would 
have  been  sufficient  to  pay  the  taxes,  was  void. 
Ibid. 

25.  The  corporation  of  Alexandria  has  power 
to  tax  the  lots  and  lands  of  non-residents.  Alex- 
ander V.  Mayor,  fyc.  of  Alexandria,  5  Cranch,  1 ; 
2  Cond.  Rep.  171. 

26.  Any  land  within  the  town  of  Alexandria 
is  liable  to  taxation  by  the  corporation,  whether 
consisting  of  half-acre  lots  or  not.     Ibid. 

27.  Taxes  thus  laid,  cannot  be  recovered  by 
motion,  unless  in  the  case  of  a  person  holding 
land,  who  has  no  other  property  in  the  town. 
Ibid. 

28.  A  purchaser  of  real  estate  in  Alexandria 
is  not  personally  liable  for  arrears  of  taxes  as- 
sessed before  his  purchase.  Common  Council  of 
Alexandria  v.  Preston,  8  Cranch,  53;  3  Cond. 
Rep.  28. 

29.  Under  the  eighth  section  of  the  act  of  May 
4th,  1812,  to  amend  the  act  for  the  incorporation 
of  the  city  of  Washington,  a  sale  of  unimproved 
squares  or  lots  in  the  city,  for  the  payment  of 
taxes,  is  illegal,  unless  such  squares  and  lots 
have  been  assessed  to  the  true  and  lawful  pro- 
prietors thereof.  The  lien  upon  each  lot  is  sepa- 
rate and  distinct  for  its  own  tax;  and  the  pur- 
chaser of  each,  holds  his  lot  unencumbered  with 
the  taxes  due  on  the  other  lots  held  by  his  ven- 
dor. The  advertisement  must  contain  a  parti- 
cular statement  of  the  amount  of  taxes  due  on 
each  lot  separately.  If  the  sale  of  any  one  or 
more  lots  shall  produce  the  amount  of  taxes  ac- 
tually due  by  the  proprietor  on  all  his  lots,  the 
authority  to  sell  terminates.  City  of  Washington 
V.  Pratt  et  al..  8  Wheat.  681  ;  5  Cond.  Rep.  556. 

30.  The  law  of  Pennsylvania,  authorizing  the 
redemption  of  lands  sold  for  taxes,  ought  to  re- 
ceive a  liberal  and  benign  construction  in  favour 
of  those  whose  estates  will  be  otherwise  divest- 
ed ;  especially  where  the  time  allowed  is  short, 
an  ample  indemnity  given  to  the  purchaser,  and 
a  penalty  is  imposed  on  the  owner.  The  pur- . 
chaser  suffers  no  loss;  he  buys  with  fuH  know- 
ledge that  his  title  cannot  be  absolute  for  two 
years:  if  it  is  defeated  by  redemption,  it  reverts 
to  the  lawful  proprietors.  It  would  seem  not  to 
be  necessary,  for  the  purposes  of  justice,  or  to 
efTectuate  the  objects  of  the  law,  that  the  right 
to  redeem  should  be  narrowed  down  by  a  strict 
construction  of  its  provisions.  Dubois^s  Lessee 
v.  Hepburn,  10  Peters,  1. 

31.  It  comports  with  the  words  and  spirit  of 
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the  law,  to  consider  any  person  who  has  an  inte- 
rest in  luniis  sold  for  taxes,  as  the  owner  thereof, 
for  ihe  iHupose  of  rt'ileiupiiori.     Ibid. 

32.  Any  riyht  wliifh  in  law  or  equity  amounts 
to  an  o\viiers.lup  in  the  land  ;  any  ri^lit  of  entry 
upon  it  to  ils  possession  or  enjoyment,  or  any 
part  of  it,  which  can  be  deemeil  an  estate  in  it ; 
makes  the  person  the  owner  so  far  as  to  give  him 
the  right  lo  redeem.     Ibid. 

33.  The  law  does  not  require  a  payment  or 
tender;  an  oiler  and  refusal  by  the  treasurer  is 
made  equivalent  to  a  receipt  of  the  money  by 
the  treasurer,  and  authorizes  a  recovery  of  the 
land  by  suit,  as  if  no  sale  had  been  made.  Jbid. 

34.  The  supreme  court  of  Ohio  has  required  a 
claimant  under  a  ta\-tille  to  show,  before  his 
title  can  be  available,  a  substantial  compliance 
wilh  the  requisites  of  the  law.  Games  et  al.  v. 
Bunois's  Lessee,  14  Peters,  322. 

35.  A  deed  of  lands  sold  for  taxes  cannot  be 
read  in  evidence,  without  proof  that  the  requi- 
sites of  the  law  which  subjected  the  land  to 
taxes  had  been  complied  with.  There  can  be 
no  class  of  laws  more  strictly  local  in  their  cha- 
racter, and  which  more  directly  concern  real 
property,  than  laws  imposing  taxes  on  lands,  and 
subjecting  the  lands  to  sale  for  unpaid  taxes. 
They  not  only  constitute  a  rule  of  property;  but 
their  construction  by  the  courts  of  the  state 
should  be  followed  by  the  courts  of  the  United 
States,  with  equal,  if  not  with  greater  strictness, 
than  any  other  class  of  laws.     Ibid. 
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1.  The  rule  of  equity,  that  where  land  is  sold 
as  for  a  certain  quantity,  a  court  of  equity  re- 
lieves if  the  quantity  be  defective,  is  only  appli- 
cable to  contracts  for  the  sale  of  land  in  a  settled 
country,  where  the  titles  are  complete,  the 
boundaries  determined,  and  the  real  quantity 
known,  or  capable  of  being  ascertained  by  the 
vendor.  Dtinlap  v.  Dunlap,  12  Wheat.  574;  6 
Cond.  Rep.  654. 

2.  A  bona  fide  purchaser,  who  pays  the  pur- 
chase money  to  a  person  authorized  to  sell,  is 
not  bound  to  look  to  its  application,  whether  in 
the  case  of  lands  charged  in  the  hands  of  an  heir 
or  devisee  with  the  payment  of  debts,  or  lands 
devised  to  a  trustee  for  the  payment  of  debts. 
Potter  V.  Gardner,  12  Wheat.  498;  6  Cond.  Rep. 
606. 

3.  But  if  the  money  be  misapplied  by  the  de- 
visee or  trustee,  with  the  co-operation  of  the 
purchaser,  he  remains  liable  to  the  creditors  for 
the  sum  so  misapplied.     Ibid. 

4.  A  sale  was  first  made  of  a  farm,  upon  a 
contract  of  so  much  per  acre,  to  be  ascertained 
by  measurement :  afterwards  the  parties  agreed 
to  waive  any  measurement,  and  the  purchaser 
took  the  farm  at  the  gross  sum  of  two  thousand 
five  hundred  dollars,  supposing  it  to  contain  fifty 


acres  on  the  representation  cf  the  seller;  and  in 
the  deeds  of  conveyance  the  land  was  said  to  be 
forty-seven  and  an  half  acres,  "more  or  less." 
Held,  that  as  the  seller  was  not  guilty  of  any 
fiauil  or  nii.*^representation,  but  only  expressed 
his  bona  lide  belief,  the  purchaser  was  not  enti- 
tled to  any  relief  in  equity;  ali'hough  llie  (juan- 
tity  turned  out,  upon  subsequent  measurem<.'nf, 
to  be  forty  and  an  half  acres  only.  Each  parly 
having  been  well  acquainted  with  the  local 
boundaries  of  the  farm.  Stebbins  v.  Eddy,  4 
Mason's  C.  C.  R.  414. 

5.  Where  a  farm  is  sold  at  so  much  per  acre, 
a  court  of  equity  will  relieve  the  party  injured 
by  the  mistake.  In  such  a  case,  the  purchaser 
has  a  right  to  take  the  farm  at  the  price  of  the 
real  number  of  acres,  and  to  have  compensation 
for  the  deficiency,  if  he  has  paid  the  considera- 
tion.    Ibid. 

6.  So,  where  the  sale  is  for  a  gross  sum,  and 
there  is  a  positive  representation  of  the  quantity 
by  the  vendor.  But  it  may  be  otherwise  if  the 
statement  of  the  quantity  be  a  mere  matter  of 
description,  and  not  of  the  essence  of  the  con- 
tract, as  where  the  contract  contains  the  words 
so  many  acres,  "more  or  less,"  or  "containing 
by  estimation,"  &c. ;  for  in  such  cases,  the  pur- 
chaser takes  the  risk  of  the  quantity.     Ibid. 

7.  But  if  there  be  any  fraud  or  wilful  mis- 
representation of  the  quantify,  equity  will  giv.e 
relief.     It  id. 

8.  A  purchaser  with  notice  may  protect  him- 
self under  a  purchaser  by  deed  without  notice, 
but  cannot  do  it  by  purchase  from  one  who 
holds  or  claims  by  contract  only.  Boone  v. 
CMes,  10  Peters,  177. 

9.  A  bona  fide  purcha.ser  without  notice  is 
an  especial  favourite  in  courts  of  equity.     Ibid. 

10.  The  cases  are  wholly  distinct — In  the  for- 
mer, the  purchaser  with  notice  is  protected  ;  in 
the  latter,  he  has  no  standing  in  equity.     Ibid. 

11.  In  contracts  for  the  sale  of  land,  by  which 
one  agrees  to  purchase,  and  the  other  to  convey, 
the  undertakings  of  the  respective  parties  are 
always  dependent,  unless  a  contrary  intention 
clearly  appears.  Bank  of  Columbia  v.  Hagner, 
1  Peters,  464. 

12.  Although  many  nice  distinctions  are  to  be 
found  in  the  books  upon  the  question,  whether 
the  covenants  or  promises  of  the  respective  par- 
ties to  the  contract,  are  to  be  considered  inde- 
pendent or  dependent ;  yet  it  is  evident  the  in- 
clinations of  courts  have  strongly  favoured  the 
latter  construction,  as  being  obviously  the  most 
just.     Ibid. 

13.  In  such  cases,  if  either  vendor  or  vendee 
wish  to  compel  the  other  to  fulfil  his  contract, 
he  must  make  his  part  of  the  agreement  prece- 
dent ;  and  cannot  proceed  against  the  other, 
without  actual  performance  of  the  agreement  on 
his  part,  or  a  tender  and  refusal.     Ibid. 

14.  An  averment  of  performance  is  always 
made  in  the  declaration  upon  contracts  contain- 
ing dependent  underta-kings;  and  that  averment 
must  be  supported  by  proof.     Ibid. 

15.  The  time  fixed  for  the  performance  of  a 
contract,  is,  at  law,  deemed  the  essence  of  the 
contract;  and  if  the  seller  is  not  ready  and  able 
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to  perform  his  part  of  the  agreement  on  that  day, 
the  purchaser  may  elect  to  consider  the  contract 
at  an  end.  But  equity,  which,  from  its  peculiar 
jurisdiction,  is  enabled  to  examine  into  the  cau.se 
of  delay  in  completing  a  purchase,  and  to  ascer- 
tain how  far  the  day  named  was  deemed  mate- 
rial by  the  parties;  will,  in  certain  cases,  carry 
the  agreement  into  execution,  although  the  time 
appointed  has  elapsed.     Ibid. 

16.  It  may  be  laid  down  as  a  rule,  that,  at 
law,  to  entitle  the  vendor  to  recover  the  pur- 
chase money,  he  must  aver  in  his  declararion, 
performance  of  the  contract  on  his  part,  or  an 
oiler  to  perform,  at  the  day  specified  for  the  per- 
formance. And  this  averment  must  be  sustained 
by  proof;  unless  the  tender  has  been  waived  by 
the  purchaser.     Ibid. 

17.  If,  before  the  period  fi.ved  for  the  delivery 
of  a  deed  for  lands,  the  vendee  has  declared  he 
would  not  receive  it,  and  that  he  intended  to 
abandon  the  contract,  it  may  render  a  tender  of 
the  deed  before  the  institution  of  a  suit  unne- 
cessary. But  this  rule  can  never  apply  except 
in  cases  where  the  act,  which  is  construed  into 
a  waiver,  occurs  previous  to  the  time  for  per- 
formance.    Jbid. 

18.  The  taking  possession  of  property  by  the 
vendee,  before  conveyance,  is  a  circumstance 
from  which  is  to  be  inferred  that  he  considered 
the  contract  closed,  but  would  not  deprive  him 
of  the  right  to  relinquish  the  property,  if  the 
vendor  could  not  make  a  title,  or  neglected  to  do 
so.  After  a  relinquishment  for  such  causes,  the 
vendee  could  sustain  an  action  to  recover  back 
the  purchase  money  had  it  been  paid.     Ibid. 

19.  Where  the  legal  title  cannot  be  conveyed 
to  the  vendee  by  the  vendor,  and  the  vendee 
must  resort  to  a  court  of  equity  to  establish  his 
title,  notwithstanding  a  conveyance  of  all  the 
right  of  the  vendor  to  him,  the  court  will  not 
compel  him  to  pay  the  purchase  money.  It 
would  be  compelling  him  to  take  a  lawsuit,  in- 
stead of  the  land.     Ibid. 

20.  A  bona  fide  purchaser,  for  a  valuable  con- 
sitleration,  and  without  notice,  under  a  fraudulent 
grantee,  would  hold  the  estate  at  law  against  the 
original  grantor.  Wood  v.  Mann,  1  Sumner's  C. 
C.  R.  500. 

21.  Query,  Whether  a  bona  fide  purchase  for 
a  valuable  consideration,  without  notice,  is  a 
good  bar  in  equity  to  a  leg.al  title  asserted,  as  it 
is  to  an  equitable  title  ?     Ibid. 

22.  In  a  plea  of  a  purchase  for  a  valuable  con- 
sideration, without  notice  of  the  plaintifPs  title, 
it  is  necessary  to  aver  that  the  person  who  con- 
veyed, was  seised,  or  pretended  to  be  seised,  at 
the  time  when  he  executed  the  purchase  deeds. 
Flag^  V.  Mann,  2  Sumner's  C.  C.  R.  487. 

23.  Semble,  If  a  cestui  que  trust  in  fee  con- 
veys the  estate  to  a  purchaser,  and  the  trustee 
afterwards  confirms  the  sale,  and  releases  it  to 
the  cestui  que  trust,  or  to  the  purchaser,  such  a 
purchaser  is  entitled  to  protection  against  any 
antecedent  secret  trust,  which  was  unknown  to 
him  at  the  time  of  the  purchase  and  the  con- 
firmation ;  although  in  a  strict  sense,  the  cestui 
que  trust  was  not  seised  of  the  estate  at  the  time 
of  the  conveyance.     Ibid. 


24.  To  sustain  the  vendee's  allegation  that  the 
contract  was  abandoned  by  implication,  the 
conduct  of  the  vendor  ought  to  be  such,  as  to 
justify  a  reasonable  man  in  believing  that  he  ac- 
quiesced. Garnett  v.  Macon  et  al.,  2  Brockenb. 
C.  C.  R.  185. 

25.  T.he  court  of  chancery  has  established  it 
as  a  rule,  that  where  the  charge  is  general,  the 
purchaser  is  not  bound  to  see  to  the  application 
of  the  purchase  money.  But  if  the  trustee  sells 
with  the  avowed  purpose  of  excluding  the  debts 
of  him  who  created  the  trust,  the  purchaser 
voluntarily  assisting  him  in  it,  would  not  be  se- 
cure. And  if  he  have  notice  of  a  debt  before  he 
pays  the  money,  he  may  be  affected  if  he  pro- 
ceeds with  the  purchase.  If  the  executor  sells 
a  chattel,  specifically  devised,  to  a  person  who 
knows  there  are  no  debts,  the  purchaser  takes 
the  property  subject  to  the  bequest.  But  on 
principle  and  authority,  a  specific  performance 
will  not  be  decreed  at  the  instance  oi*  the  vendor, 
unless  his  ability  to  make  a  title  be  unquestiona- 
ble. For,  if  no  incumbrance  be  communicated 
to  the  purchaser,  or  is  known  to  him  to  exist,  he 
must  suppose  himself  to  purchase  an  unincum- 
bered estate.  And,  therefore,  his  objections  to 
taking  it  need  not  be  confined  to  cases  of  doubt- 
ful title,  but  may  be  extended  to  incumbrances 
of  every  description,  which  may  embarrass  him 
in  the  full  enjoyment  of  his  purchase.     Ibid. 

26.  The  English  court  of  chancery  has  never 
laid  down  the  broad  principle,  that  time  was 
never  important :  on  the  contrary,  the  pre.sent 
doctrine  there  is,  that  where  time  is  really  ma- 
terial to  the  parties,  the  right  to  a  specific  per- 
formance may  depend  upon  it ;  and  the  same 
doctrine  prevails  in  the  courts  of  the  United 
States.  Althqugh  mere  inadequacy  of  price  is 
not  a  sufficient  ground  for  a  court  of  equity  to 
refuse  its  assistance,  yet  if  an  unreasonable  con- 
tract be  not  performed  according  to  its  letter, 
equity  will  not  int,erfere.  And  there  is  no  differ- 
ence between  a  contract,  unreasonable  when 
made,  and  one  which  becomes  so  afterwards, 
if  the  applicant  be  in  fault.     Ibid. 

27.  The  principle  is,  that  a  very  great  change 
in  the  value  of  the  article  is  a  serious  objection 
to  a  decree  for  a  specific  performance,  when  the 
vendor  is  in  fault,  as  it  may  affect  the  arrange- 
ments of  the  vendee  for  a  compliance  with  the 
contract.     Ibid. 

28.  Courts  of  equity  extend  their  control,  not 
only  over  the  acts  of  trustees,  but  over  the  acts 
of  those  who  have  any  agency  ki  enabling  the 
trustees  to  violate  their  trust.  Wallace  v.  Thorn- 
t07i^s  Administrator  et  al.,  2  Brockenb.  C.  C.  R. 
422. 

29.  Where  trustees  sell  on  a  credit,  and  re- 
ceive the  money  before  it  is  due,  discounting  legal 
interest,  it  does  not  operate,  in  equity,  a  dis- 
charge of  the  lien  ;  but  a  court  of  chancery  will 
consider  the  lien  as  still  subsisting,  and  the  pur- 
chaser as  responsible  to  the  creditor.     Ibid. 

30.  A  bona  fide  purchaser,  without  notice 
from  a  grantee,  to  whom  properly  has  been  con- 
veyed to  defraud  creditors,  is  entitled  to  hold  the 
same  against  the  creditors  of  the  grantor.  Bean 
V.  Smith,  2  Mason's  C.  C.  R.  252. 
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31.  A  master  of  a  ship  who  sells  a  cargo  at 
publio  auction,  after  an  abandonment  to  the  un- 
derwriters, and  buys  it  in  at  the  sale  to  prevent 
a  loss,  does  not  become  owner  of  the  property 
thereby,  so  as  to  acquire  thereby  an  insurable 
interest.  Barker  v.  Marine  Ids.  Co.,  2  Alason's 
C.  C.  R.  369. 

32.  A  bona  fide  purchaser  for  a  valuable  con- 
sideration, without  notice  of  any  fraud  in  the 
grant  to  his  vendor,  shall  hold  the  estate  against 
the  original  grantor  and  his  heirs.  Dcj[ler  v.  Har- 
ris, 2  Mason's  C.  C.  R.  531. 

33.  Where  real  estate  of  an  intestate  was  or- 
dered by  the  legislature  to  be  soUl  by  a  person 
appointed  by  tlie  legislature,  for  payment  of  his 
debts,  the  general  administrator  ujion  the  estate 
may  be  a  purchaser  at  the  sale.  If  the  sale  by 
the  agent  be  fraudulent,  yet  a  bona  fide  pur- 
cha.ser  without  notice  shajl  hold  against  the  heirs 
of  the  deceased.     Ibid. 

34.  A  purchaser  has  not,  by  law,  constructive 
notice  of  all  matters  of  record,  but  only  of  such 
as  the  title  deeils  of  the  estate  refer  to,  or  put 
him  upon  inquiry  for.     Ibid. 

35.  A  release  to  a  purchaser  at  a  marshal's 
sale  by  the  judgment  debtor,  who  holds  the 
estate  under  two  titles,  one  by  mortgage,  and  the 
other  by  a  distinct  conveyance,  conveys  both 
titles  to  the  purchaser.     Ibid. 

36.  Real  estate  being  assets  for  the  payment 
of  debts  generally,  in  Rhode  Island,  by  statute, 
the  executri.x  may  sue  the  devisee  and  the  pur- 
chaser before  payment  of  the  debts,  to  compel 
them  to  appropriate  the  purchase  money  to  the 
payment  of  the  debts,  and  to  exonerate  the 
assets  of  another  devisee  entitled  to  be  exone- 
rated. If  a  purchaser,  instead  of  paying  over 
the  purchase  money,  applies  it,  with  notice  of 
the  charge,  to  the  payment  of  the  devisee's  own 
debts,  to  the  injury  of  the  creditors  of  the  de- 
visor, it  is  misapplication  of  the  purchase  money, 
for  which  he  may  be  made  responsible  in  equity 
at  the  suit  of  the  executrix.  Gardner  v.  Gard- 
ner, 3  Mason's  C.  C.  R.  178. 

37.  Where  a  testator  devised  to  one  of  his 
sons  in  fee  two-third  parts  of  a  certain  farm, 
"he  paying  all  my  just  debts  out  of  said  estate;" 
it  was  held  that  the  debts  were  not  a  mere  charge 
on  the  devisee,  but  a  charge  on  the  land  devised 
also:  but  the  charge  being  for  the  payment  of 
debts  generally,  a  bona  fide  purchaser  from  the 
devisee,  who  has  paid  the  purchase  money,  is 
not  bound  to  look  to  the  application  of  it.  There 
is  no  difference  in  this  respect  between  a  charge 
on  the  land,  and  a  trust  created  to  pay  the  debts. 
Notice  of  the  charge  does  not  vary  the  rights  of 
the  purchaser.  If  the  purchase  money  is  unpaid, 
it  may  be  followed  into  the  hands  of  the  pur- 
chaser.    Ibid. 

38.  The  plaintiffs  brought  an  action  against 
the  defendant  for  fraudulent  misrepresentations 
in  sale  of  lands  by  the  defendant  to  the  plain- 
tiffs. It  appeared  that,  between  the  time  of  the 
sale  in  1835,  and  the  time  when  this  suit  was 
brought  in  1841,  the  plaintiffs  had  paid  the  pur- 
chase money  without  objection  ;  that  they  had 
sold  great  quantities  of  the  land,  and  the  value 
of  the  lands  had  greatly  diminished.     The  de- 


fendant did  not  pretend  to  be  well  acquainted 
with  the  township,  or  to  have  explored  it;  but 
expressly  told  the  plainlill's  agent.  Chamberlain, 
to  examine  for  himself.  Chanibeilain  did  mako 
an  examination,  ami  gave  Ins  estimate  to  the 
plaintills,  being  (ifty-one  million  feet  of  timber. 
At  the  rcijuest  of  the  plaiiitifis,  another  explora- 
tion was  made  in  1S.V6  of  the  whole  lands,  by 
Messrs.  Farnham,  who  estimated  the  pine  tim- 
ber at  eighteen  million  four  hundred  ami  eighty 
thousand  feet,  and  the  hemlock  at  twenty-seven 
million  seven  hundred  and  forty  thousand.  But 
the  plaintiffs  did  not  apply  to  rescind  the  con- 
tract before  this  suit.  Sanborn  v.  Slelson,  2 
Story's  C.  C.  R.  481. 

39.  The  first  count  charged  a  misrepresenta- 
tion, that  lh<'  plaintiff  had  not  cut,  nor  permitted 
any  one  to  cut,  any  pine  timber  from  the  land  ; 
but  it  was  held,  that  this  representation  was  not 
proved  to  be  fraudulent  or  material  under  the 
circumstances.     Ibtd. 

40.  The  second  count  charged  that  the  plain- 
tiff showed  tracts,  as  samples  of  the  whole  land, 
which  were  of  superior  value,  and  had  more 
timber  on  them  than  the  rest.  But  this  count 
was  not  sustained  by  the  evidence.     Ibid. 

41.  The  third  count  charged  a  fraudulent  ex- 
hibition of  a  dotted  map  as  a  true  plan  of  the 
pine  timber  on  the  land.  But  it  appeared  that 
the  map  only  represented  the  position  of  the 
timber  on  the  lot,  and  not  its  quantity ;  and  as 
the  quantity  was  the  only  material  inquiry,  and 
no  fiauilulent  intent  was  proved,  this  count  was 
not  sustained.     Ibid. 

42.  The  fourth  count  charged  a  fraudulent 
representation,  that  the  lots  contained  fifty  mil- 
lions of  feet  of  timber,  whereas  they  only  con- 
tained about  twenty  millions;  but  it  appeared 
that  this  representation  was  made  by  Chamber- 
lain, the  p]aintif}''s  agent,  and  was  merely  his 
estimate;  and  no  fraudulent  intent  was  proved. 
Ibid. 

43.  The  fifth  count  charged  false  representa- 
tions as  to  the  quantity  of  timber  on  certain 
lots.  But  it  appeared  that  these  representations 
were  made  by  the  agent  of  the  plaintiffs,  and 
were  his  estimates.     Ibid. 

44.  On  the  whole  case,  it  was  held,  that  the 
plaintiffs  were  not  entitled  to  recover.     Ibid. 

45.  A  bill  of  sale  of  one-half  of  a  vessel,  as 
collateral  security  for  a  debt,  with  a  provision 
that  the  mortgagors  rnay  keep  possession  of  the 
vessel,  and  use  her  for  their  own  benefit  until 
default  of  payment,  is  valid,  as  an  immediate 
conditional  sale.  Winsor,  Assignee,  v.  M'-Lellan, 
2  Story's  C.  C.  R.  492. 

46.  Deliver}'  of  possession,  to  a  purchaser,  of 
a  moiety  of  a  vessel,  when  in  the  possession  of 
the  other  part-owner,  is  not,  in  general,  indis- 
pensable to  pass  the  property.     Ibid. 

47.  As  between  the  mortgagor  and  mortgagee, 
notice  to  the  part-owner  in  possession  is  not  ne- 
cessary.    Ibid. 

48.  A  bona  fide  purchaser  for  a  valuable  con- 
sideration, without  notice  of  any  defect  in  his 
title,  who  makes  improvements  and  meliorations 
on  the  estate,  has  a  lien  or  charge  upon  the 
estate  for  the  increa-sed  value  which  is  thereby 
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given  to  the  estate,  beyond  its  value  without 
them  ;  atrl  a  court  of  equity  will  enforce  the  lien 
or  charge  against  the  true  owner,  who  recovers 
the  estate  in  a  suit  at  law  against  the  purchaser. 
Bright  V.  Boyd,  2  Story's  C.  C.  R.  605. 

49.  Where  a  purchaser  buys  on  faith  of  a  false 
representation  by  the  seller,  touching  the  essence 
of  the  contract,  the  sale  will  be  set  aside  in 
equity,  whether  the  misrepresentations  were  the 
result  of  fraud  or  of  mistake.  Doggett  v.  Emer- 
son, 3  Story's  C.  C.  R.  700. 

50.  A  seller  is  bound  to  act  with  the  utmost 
good-faith;  and  if  he  mislead  the  purchaser  by 
a  false  or  mistaken  statement  as  to  any  one  es- 
sential circumstance,  the  sale  is  voidable.    Ibid. 

51.  Where  a  sale  of  certain  timber-lands  was 
made  in  1835,  and  the  present  bill  was  brought 
in  1841,  to  set  it  aside  for  mistake  and  fraud, 
and  it  appeared  that  false  statements  had  been 
made  by  the  seller,  going  to  the  essence  of  the 
bargain,  on  which  the  buyer  had  relied,  and  that 
knowledge  of  the  fraud  had  not  before  come  to 
the  knowlege  of  the  plaintifT;  it  was  held,  that 
the  lapse  of  time  was  not,  under  the  circum- 
stances, a  bar  to  the  suit.     Ibid. 

52.  Where  a  paper  was  e.vecuted  by  A.,  as 
agent  of  the  defendant,  to  D.,  giving  D.  the  re- 
fusal of  certain  timber-lands,  for  a  certain  time, 
at  a  certain  price,  and  D.  subsequently  sold  the 
land  to  the  plaintiff,  and  the  deed  of  conveyance 
to  the  plaintiff  was  made  by  A.  directly,  and  not 
through  D.,  and  the  plaintiff  brought  an  action 
against  A.  and  his  principals,  to  .set  aside  the 
sale  on  account  of  fraudulent  misrepresentations 
by  D. ;  it  was  held,  that  the  circumstances  cre- 
ated a  legal  presumption  that  D.  was  acting  as 
agent  of  A.  and  his  principals,  and  that,  as  A.  by 
his  conduct  subsequently  ratified  the  sale,  he 
and  his  principals  were  responsible  for  all  D.'s 
misrepresentations,  made  at  the  sale,  whether 
D.  exceeded  his  authority  or  not,  inasmuch  as 
they  could  not  ratify  a  portion  of  the  transaction, 
and  reject  the  rest.     Ibid. 

53.  Where,  in  a  treaty  for  the  sale  of  property, 
the  vendor  makes  material  misrepresentations, 
by  which  the  purchaser,  having  no  knowledge 
or  means  of  knowledge  in  relation  thereto,  is 
actually  deceived  to  his  injury,  a  court  of  equity 
will  rescind  the  contract  in  pursuance  thereof, 
although  it  does  not  contain  the  misrepresenta- 
tions; and  it  matters  not,  in  such  a  case,  whe- 
ther the  misrepresentations  be  the  result  of  mis- 
take or  fraud.  Hough  v.  Richardson,  3  Story's 
C.  C.  R.  659. 

54.  But  where  a  purchaser  relies  on  his  own 
judgment,  uninfluenced  by  any  misrepresenta- 
tions, and  has  full  means  of  knowledge  within 
his  reach,  a  court  of  equity  will  not  relieve  him 
from  his  bargain.     Ibid. 

55.  Where  C.  gave  a  certificate  that  certain 
lands  which  he  had  "partially  explored,"  con- 
tained, "as  far  as  my  knowledge  e.vtends,"  a 
certain  average  of  timber,  and  it  appeared  that 
the  purchasers  to  whom  it  was  given  had  as  full 
means  of  knowledge  as  C. ;  it  was  held,  that 
they  were  not  entitled  to  place  implicit  reliance 
thereon,  and  make  it  the  basis  of  their  contract; 
but    that   they   should    have    investigated    the 


grounds  of  the  opinion  therein  expressed,   and 
the  extent  of  the  exploration  by  C.     Ibid. 

56.  No  purchaser  is  at  liberty  to  remain  inten- 
tionally ignorant  of  facts  relating  to  his  purchase, 
within  his  reach,  and  then  claim  protection  as 
an  innocent  purchaser.  Jenkins  v.  Eldredge,  3 
Story's  C.  C.  R.  183. 

57.  The  rule  that  the  purchaser  of  property 
shall  prepare  and  tender  a  deed  of  conveyance 
of  the  propei-ty  to  the  vendor,  to  be  executed  by 
him,  although  prevailing  in  England,  does  not 
seem  to  have  been  adopted  in  some  of  the  states 
of  the  United  States.  In  Ohio  the  rule  does  not 
prevail.  The  local  practice  ought  certainly  to 
prevail,  and  to  constitute  the  proper  guide  in  the 
interpretation  of  the  terms  of  a  contract.  Taylor 
v.  Longworth,  14  Peters,  172. 

2.  Sale  of  Personal  Estate. 

58.  The  vendee  of  merchandise  is  not  bound  to 
communicate  to  the  vendor,  intelligence  of  ex- 
trinsic circumstances,  exclusively  within  the 
knowledge  of  the  vendee,  which  may  affect  the 
price  of  the  articles  sold.  But  at  the  same  time, 
each  party  must  take  care  not  to  say  anything 
tending  to  impose  on  the  other.  Laidlaw  v. 
Organ,  2  Wheat.  178  :  4  Cond.  Rep.  79. 

59.  In  an  action  at  law  by  the  vendee  against 
the  vendor,  for  a  breach  of  the  contract  in  not 
delivering  the  thing  sold,  the  proper  measure  of 
damages  is  not  the  price  stipulated  in  the  con- 
tract, but  the  value  at  the  time  of  the  breach. 
Hopkins  v.  Lee,  6  Wheat.  109  ;  5  Cond.  Rep.  23. 

60.  Upon  a  sale  with  a  warranty  of  soundness, 
or  where,  by  the  special  terms  of  the  contract, 
the  vendee  is  at  liberty  to  return  the  article  sold, 
an  offer  to  return  it  is  equivalent  to  an  offer  ac- 
cepted by  the  vendor;  and  the  contract  being 
thereby  rescinded,  it  is  a  defence  to  an  action  for 
the  purchase  money,  brought  by  the  vendor,  and 
will  entitle  the  vendee  to  recover  it  back  if  it  has 
been  paid.  Thornton  v.  Wynn,  12  Wheat.  183; 
6  Cond.  Rep.  508. 

61.  So,  if  the  sale  is  absolute,  and  the  vendor 
afterwards  consent  unconditionally  to  take  back 
the  article,  the  consequences  are  the  same. 
Ibid. 

62.  But  if  the  sale  be  absolute,  and  there  be  no 
subsequent  consent  to  take  back  the  article,  the 
contract  remains  open  ;  and  the  vendee  must 
resort  to  his  action  upon  the  warranty,  unless  it 
be  proved  that  the  vendor  knew  of  the  unsound- 
ness of  the  article,  and  the  vendee  tendered  a 
return  of  it  within  a  reasonable  time.     Ibid. 

63.  In  an  action  by  the  vendee  for  a  breach  of 
a  contract  of  sale  by  the  vendor,  in  not  deliver- 
ing the  article,  the  measure  of  damages  is  the 
price  of  the  article  at  the  time  of  the  breach  of 
the  contract,  and  not  at  any  subsequent  period. 
Shepherd  et  al.  v.  Hampton,  3  Wheat.  200;  4 
Cond.  Rep.  233. 

64.  R.  G.  agreed  with  the  managers  of  a  lot- 
tery to  take  two  thousand  five  hundred  tickets, 
giving  approved  security  on  the  delivery  of  the 
tickets,  which  were  specified  in  a  schedule,  and 
deposited  in  books  of  one  hundred  tickets  each, 
thirteen  of  which  books  were  received  and  paid 
for  by  him,  and  the  remaining  twelve  were  bu- 
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perscribed  by  him,  with  his  name  in   his  own 

naiuhvritingr,  aiul  endorse!.!  by  the  agent  of  the 
managers,  "  purchased,  and  to  be  taken  by  Ro- 
bert Gray."'  and  on  the  envelope  covering  the 
whole,  '•  Robert  Gray,  twelve  books."'  On  the 
second  day's  drawing  ol  the  lottery,  one  of  the. 
last-designated  tickets  was  drawn  a  prize  of 
twen'.v  thousand  dollars;  and  between  the  third 
and  lourth  day'^s  drawing,  11.  G.  tendered  su(H- 
cient  security,  and  demanded  the  last  oiie  thou- 
Kind  two  hundred  tickets;  and  the  managers 
refu.?ed  to  deliver  the  prize  ticket.  It  was  lield 
that  the  property  in  the  tickets  changed  when 
the  selection  was  made  and  assented  to.  and  that 
they  remained  in  the  possession  of  the  vendors 
merely  as  collateral  security,  and  that  the  ven- 
dee was  entitled  to  recover  the  amount  of  the 
prize.  Such  contract  was  entire,  and  not  divi- 
sible. An  article  purchased  in  general  terms 
from  many  of  the  same  description,  if  afterwards 
selected  and  set  apart  with  the  assent  of  the 
parties  as  the  thing  purchased,  is  as  completely 
identified,  and  as  completely  sold,  as  if  it  had 
been  selected  previous  to  the  sale,  and  specified 
in  the  contract.  Thompson  v.  Gray,  1  Wheat. 
75;  3  Cond.  Rep.  490. 

65,  In  private  transactions,  a  sale  by  sample 
creates  an  implied  warranty  that  the  article  sold 
shall  correspond  with  the  sample  ;  but  in  judicial 
sales  there  is  no  warranty.  Sales  at  auction,  in 
the  usual  mode,  are  never  understood  to  be  ac- 
companied by  a  warranty.  Upon  a  sale  by  the 
marshal  under  an  order  of  court,  or  by  an  auc- 
tioneer under  the  marshal,  neither  the  marshal 
nor  auctioneer  have  authority  to  warrant  the 
article  sold.  The  Monte  Allegre,  9  Wheat.  616; 
5  Cond.  Rep.  709. 

66.  A  sale  of  wines  was  made  by  A.  &  C.  as 
agent  to  B.  &  Co.,  on  the  following  terms  :  "  Sold 
C.  twenty  pipes  of  wine,  at  one  dollar  per  gal- 
lon, at  six  months,  payable  in  Philadelphia :  or 
if  his  principal  prefers  cash,  three  per  cent,  dis- 
count :  acceptance  to  be  perfectly  satisfactory : 
principals  B.  &  Co."  Upon  the  importunity  of 
C.  the  wine  was  delivered  upon  this  express  con- 
dition, and  the  responsibility  of  C.  pledged  that 
the  conditions  should  be  complied  with  by  B.  & 
Co.  This  contract  was  not  complied  with,  and 
B.  &  Co.  sold  the  wine  to  the  defendants,  and 
were  insolvent.  B.,  who  had  pledged  himself 
for  the  performance  of  the  contract  by  B.  &  Co., 
and  who  had  paid  the  sum  due  for  the  wine  to 
A.,  and  had  taken  a  bill  of  sale  for  the  wine, 
brought  a  replevin  for  the  wine.  Held,  that  the 
sale  was,  by  its  terms,  conditional;  and  no  pro- 
perty in  the  wine  passed  to  the  vendees,  B.  & 
Co.,  until  payment  and  delivery,  or  satisfactory 
paper  received  from  them.  The  delivery  was 
not  absolute,  but  conditional,  and  did  not  produce 
a  change  of  the  property.  Copland  v.  Bosquet,  4 
Wash.  C.  C.  R.  588. 

67.  If  the  seller  of  property  accept  a  note  or 


on  the  contruct  is  taken  away  ;  when  the  note  is 
again  in  possession  of  the  vendor,  it  may  he  re- 
turned to  the  vendee,  a  suit  may  be  brought  on 
the  contract  of  sale.  Parker  et  al.  v.  The  United 
Slates,  Peters'  C.  C.  R.  262. 

68.  Under  a  power  of  attorney  granted  to  him 
to  sell  personal  proj)erty  in  New  Orleans,  given 
by  constituents  residing  in  Baltimore,  the  attor- 
ney sold  certain  slaves,  without  conforming  to 
the  piovisions  of  the  laws  of  Louisiana  regulat- 
ing such  sales.  The  property  sold  wa.s  recovered 
from  the  purchaser  by  a  paramount  title;  and 
he  instituted  a  suit  against  the  grantors  of  the 
power  of  attorney,  to  recover  the  money  paid  to 
the  attorney,  but  which  had  not  been  paid  over 
to  his  principals,  he  having  become  insolvent. 
Held,  that  the  plaintifT,  in  order  to  recover  in  the 
suit,  should  have  proved  that  the  sale  of  the 
slaves  was  in  conformity  with  the  laws  of  the 
state  of  Louisiana.  Owings  v.  Hull,  9  Peters, 
607. 

69.  The  purchaser  was  bound  to  see  whether 
the  agent  acted  within  the  scope  of  his  powers; 
and  at  all  events,  he  was  bound  to  know  that  the 
agent  could  not,  in  virtue  of  any  general  power, 
do  any  act  which  was  not  in  conformity  with  the 
laws  of  Louisiana.  The  principals  could  never 
be  presumed  to  authorize  him  to  violate  those 
laws;  and  the  purchaser,  purchasing  a  title  in 
valid  by  those  laws,  must  have  purchased  it 
with  full  knowledge.     Ibid. 

70.  A  vendor  is  bound  to  know  that  he  actu- 
ally has  what  he  professes  to  sell.  And  even 
though  the  subject  of  the  contract  be  known  to 
both  parties  to  be  liable  to  a  contingency,  which 
may  destroy  it  immediately;  yet  if  the  contin- 
gency has  already  happened,  it  will  be  void. 
^llen  V.  Hammond,  11  Peters,  63. 

71.  On  the  71  h  of  April,  A  sold  to  B  a  quan- 
tity of  coffee,  "  provided  it  is  not  sold  in  New- 
York."  Held,  that  the  sale  to  B  was  absolute, 
if  the  coffee  was  not  then  sold.  The  proviso 
does  not  refer  to  future  sales.  Blydenhurs  Sf 
Burns  v.  Welsh,  Baldwin's  C.  C.  R.  331. 

72.  A  purchaser  of  goods  is  not  bound  to 
answer  the  inquiries  of  the  seller  as  to  the  state 
of  the  market.     Ibid. 

73.  Where  no  time  is  fixed  for  the  delivery 
of  goods  sold,  the  law  makes  them  deliverable 
in  a  reasonable  time.  If,  when  a  demand  is 
made,  there  is  no  objection  made  to  the  time, 
or  it  was  not  then  made  a  question  by  the  ven- 
dor, the  contract  will  be  deemed  to  be  broken  by 
a  refusal.     Ibid. 

74.  The  rule  of  damages  for  the  non-delivery 
of  goods  sold,  is  the  market  price  of  the  goods 
when  they  were  deliverable.  A  jury  cannot  give 
damages  beyond  the  market  value,  though  the 
refusal  to  deliver  may  have  been  with  a  view  to 
profit.  But  if  the  price  was  not  fixed,  and  ap- 
pears to  have  ranged  between  different  rates, 
the  jury  may  take  the  highest,  lowest,  or  me 


bill  in  satisfaction  of  his  debt,  he  cannot  sue  his    dium  rate,  according  to  the  conduct  of  the  de 
original  debtor,  provided  there  was  no  fraud  or  ,  fendant.     Ibid. 

unfairness  on  the  part  of  the  purchaser.  If  the  75.  W^here  A  made  a  contract  with  the  war 
note  of  the  purchaser  is  received  by  the  seller,  '  department  to  construct  a  fort,  and  it  was  agreed 
and  is  passed  awav,  as  long  as  the  note  is  out  of  j  that  advances  should  be  made,  in  part  payment 
the  possession  of  the  vendor,  the  right  of  action  |  of  the  work,  for  materials  delivered  with  the  in- 
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voice  at  the  fort,  and  pronounced  by  the  engineer 
of  proper  qualit)-,  and  at  the  end  of  each  month 
for  the  work  performed  :  Held,  that  the  advances 
tlius  made  do  not  constitute  a  purchase  of  the 
materials  delivered,  so  as  to  vest  the  property  in 
the  United  States,  but  it  remains  unchanged. 
United  States  v.  TiUotson  el  al.,  Paine's  C.  C.  R. 
305. 

76.  The  endorsement  antl  delivery  of  a  bill 
of  lading,  or  the  delivery  of  the  bill  without  en- 
dorsement, if  the  cargo  is,  by  the  terms  of  it,  to 
be  delivered  to  a  particular  person,  amounts  to 
a  transfer  of  the  property,  subject  to  the  right  of 
the  vendor,  if  the  consideration  be  not  paid,  to 
reclaim  the  properly  before  it  shall  get  into  the 
actual  possession  of  the  vendee.  Walter  v.  Ross, 
2  Wash.  C.  C.  R.  283. 

77.  If  the  factor  sell  the  goods  to  a  bona  fide 
purchaser,  for  a  valuable  consideration,  by  as- 
signment of  the  bill  of  lading,  the  right  of  the 
principal  to  stop  in  transitu  is  defeated,  because, 
in  such  case,  the  goods  had  been  sold  by  author- 
ity of  the  real  owner.     Ibid. 

78.  A  master  of  a  ship  who  sells  a  cargo  at 
public  auction,  after  an  abandonment  to  the  un- 
derwriters, and  buys  it  in  to  prevent  a  loss,  does 
not  become  the  owner  of  the  property  thereby, 
so  as  to  acquire  an  insurable  interest.  Barker 
V.  The  Marine  Ins.  Co.,  2  Mason's  C.  C.  R. 
367. 

79.  If  properly  is  put  up  at  auction  by  the 
master  of  a  ship,  as  agent  of  his  owners,  and 
bid  in  by  him  to  prevent  a  loss,  it  is,  in  contem- 
plation of  the  law,  no  sale  of  the  property.  Ibid. 
369. 

80.  A  master  of  a  ship  cannot  become  a  pur- 
chaser at  a  sale  of  the  property,  which  is  sold 
by  his  authority  as  agent  of  the  owners.     Ibid. 

81.  A  master  of  a  ship  loaded  on  freight,  and 
having  no  consignment  of  the  cargo,  has  no  right 
to  pledge  or  sell  any  part  of  the  cargo  at  an  in- 
termediate port,  short  of  the  port  of  destination, 
except  for  necessary  repairs  and  expenses,  to 
enable  him  to  perform  the  vo)-age.  If  he  break 
up  the  voyage  at  an  intermediate  point,  he  has 
no  authority  to  sell  any  part  of  the  cargo  to  pay 
him  for  advances  made  by  him  to  repair  the  ship 
for  a  new  voyage,  or  to  pay  the  wages  of  the 
seamen.     Watt  v.  Potter,  2  Mason's  C.  C.  R.  77. 

82.  A  master  of  a  ship,  when  present,  is 
bound  to  interfere  to  prevent  gross  trespasses 
and  misconduct  of  the  ofiicers  towards  the  crew. 
If  he  is  present  when  the  officers  commit  an  as- 
sault and  battery,  and  does  not  interfere  when 
he  may,  he  is  presumed  to  consent  to  it,  and  is 
jointly  liable  for  the  tort.  Thomas  v.  Lane,  1 
Sumner's  C.  C.  R.  1. 

83.  The  master  is  the  agent  of  all  concerned 
in  the  voyage;  and  whenever  an  abandonment 
has  been  accepted,  he  becomes,  by  relation, 
the  agent  of  the  underwriters  from  the  time  of 
the  loss,  and  a  sale  by  him  after  the  loss,  is  on 
account  of  the  underwriters.  The  Brig  Sarah 
Ann,  2  Sumner's  C.  C.  R.  204. 

84.  It  is  not  sufficient  to  justify  a  sale  of  a 
vessel  by  a  master,  that  he  acted  in  good  faith. 
and  in  the  exercise  of  his  best  discretion,  uidess 
there  appears  to  have  been  an  urgent  necessity 
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to  sell  for  the  preservation  of  the  interest  of  all 
concerned.     Ibid.  206. 

85.  If  an  owner  of  a  vessel,  of  reasonable 
prudence,  would  have  directed  the  sale  of  the 
vessel,  from  the  opinion  that  the  vessel  could  not 
be  delivered  from  the  peril  without  the  hazard 
of  an  expense  disproportioned  to  her  real  value, 
then  the  sale  by  the  master  would  be  deemed 
justifiable.     Ibid. 

86.  In  case  of  urgent  necessity,  the  master 
has  a  right  to  sell  the  vessel  if  on  shore,  on  a 
home  coast ;  and  whether  the  residence  of  the 
owner  is  near  or  at  a  distance.  It  is  otherwise, 
if  the  necessity  be  not  urgent,     llnd. 

87.  In  the  absence  of  the  master,  the  next 
highest  officer  succeeds  to  his  rights  and  author- 
ity, pro  tempore,  so  far  as  they  are  necessary  for 
the  due  performance  of  the  ship's  duties.  United 
States  V.  Taylor,  2  Sumner's  C.  C.  R.  584. 

88.  The  right  of  the  master  to  sell  a  stranded 
vessel,  depends  on  the  circumstances  umler 
which  it  is  done  to  justify  it.  The  master  must 
act  in  good  faith,  and  exercise  his  best  discretion 
for  the  benefit  of  all  concerned  ;  an<l  a  sale  can 
only  be  made  on  the  compulsion  of  necessity, 
to  be  determined  in  each  case  by  the  actual 
peril  to  which  the  vessel  is  exposed,  and  from 
which  it  is  probable,  in  the  opinion  of  persons 
competent  to  judge,  the  vessel  cannot  be  saved. 
This  is  an  extreme  necessity.  New  England 
Ins.  Co.  V.  The  Sarah  Ann,  13  Peters,  387. 

89.  AVhere  goods  were  sold,  lying  in  the  ware- 
house of  the  vendor,  on  a  credit  of  six  months, 
for  which  a  note  was  given,  and  the  goods  were 
sold  by  marks  and  numbers,  and  it  was  part  of 
the  consideration  of  the  purchase  that  ihcy  might 
lie,  rent  free,  in  the  warehouse,  at  the  option  of 
the  vendee  and  for  his  benefit,  until  the  vendor 
should  want  the  room :  Held,  there  was  a  com- 
plete delivery  of  the  goods;  so  that,  on  the  in- 
solvency of  the  vendee,  they  could  not  be  stopped 
by  the  vendor.  Barrett  v.  Goddard,  3  Mason's 
C.  C.  R.  107. 

90.  A  delivered  cotton  yarn  to  B  on  a  con- 
tract, that  the  same  should  be  manufactured 
into  plaids;  B  was  to  find  the  filling,  and  was 
to  weave  so  many  yards  of  the  plaids  as  was 
equal  to  the  value  of  the  yarn  at  sixty-five  cents 
per  pound :  Held,  that  by  the  delivery  of  the 
yarn  to  B,  the  property  in  it  became  vested  in 
him.     Biiffum  v.  3Ierry,  3  Mason's  C.  C.  R.  478. 

91.  A  sale  of  a  vessel  and  her  tackle  in  Mary- 
land, at  auction,  by  the  master,  who,  by  his 
misconduct  had  got  the  vessel  on  shore,  gives 
no  title  to  the  purchaser:  and  in  an  action  of 
trover  and  conversion  for  the  articles  purchased, 
the  measure  of  damages  is  the  real  value  of  the 
property,  and  not  what  they  were  sold  for. 
Scull  v.  Briddle,  2  Wash.  C.  C.  R.  150.  See  85 
post. 

92.  The  endorsement  of  a  bill  of  Jading  trans- 
fers all  legal  right  in  the  property  to  the  assignee, 
and  the  consignee  cannot  claim  his  debt,  out  of 
the  property  consigned  to  him,  unless  it  was 
actually  in  his  possession  before  the  assignment 
of  the  bill  of  lading.  Ryborg  v.  Snell,  2  Wash. 
C.  C.  R.  294.  ,       ^ 

93.  Where  poods  have  been  purchased  to  be 
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paid  for  on  delivery,  and  instead  of  payment  in 
money,  a  promissory  note,  which  h:is  been  dis- 
honoured, given  by  the  owner,  is  otlered  in  pay- 
ment, the  properly  of  the  oriij^inal  owner  of  tlie 
goods  is  not  changed,  allliough  the  seller  miglit 
have  taken  them  to  the  place  where  they  were 
to  be  tlelivereil,  and  laid  them  down  there,  ex- 
pecting immediate  payment  in  money  for  them. 
Even  the  delivery  of  goods  to  a  pretended  pur- 
chaser, who  makes  olF  with  them,  does  not 
change  the  property.  Wilmartk  v.  Mountford, 
4  Wash.  C.  C.  R.  79. 

94.  An  action  was  brought  to  recover  the  sti- 
pulated price  of  a  quantity  of  lookiiig-i^lass. 
which  the  plaiiititf  advertised  as  white  glass  of 
a  superior  quality,  and  which  the  defendant 
purcJiased,  after  a  particular  examination  of  the 
same:  signing  an  agreement,  stating  the  pur- 
chase, and  the  price  to  be  paid,  on  taking  away 
the  glass.  On  the  following  day  one  of  the  de- 
fendants returned,  re-e.\amined  the  glass,  and 
refused  to  comply  with  the  agreement  of  the 
day  before.  The  glass  was,  in  fact,  of  very  in- 
ferior quality.  The  court  held,  that  the  defend- 
ants having  examined  the  glass,  and  signed  the 
agreement,  could  not  afterwards  claim  to  be  re- 
lieved from  the  bargain,  by  the  discovery  of  the 
inferior  quality  of  the  glass,  and  that  it  was  not 
worth  the  price  agreed  to  be  paid  for  it.  Cal- 
houn v.  Vechio,  3  Wash.  C.  C.  R.  165. 

95.  The  statement  of  the  quality  of  the  glass 
in  the  advertisement,  did  not  amount  to  a  war- 
ranty ;  inasmuch  as  the  defendants  did  not  rely 
on  the  advertisement,  but  on  their  own  judg- 
ment, formed  after  examination.     Ibid. 

9C.  Upon  a  Canton  contract  to  deliver  teas, 
the  quality  of  the  sample  chests  to  be  selected 
by  A:  if  A.  select  and  accept  the  chests  of  an 
inferior  quality,  in  performance  of  the  contract, 
there  is  an  end  of  the  warranty :  and  the  Hong 
merchant  could  only  be  liable  for  a  fraud  in  im- 
posing on  the  defendant  teas  apparently  of  a 
particular  quality,  but  actually  inferior.  He 
could  not  be  bound  to  deliver  the  selected  teas, 
which  might  be  very  inferior;  and  bound,  also, 
to  deliver  teas  of  a  superior  quality.  Chewango 
V.  Jones,  3  Wash.  C.  C.  R.  165. 

97.  A  receives  goods  from  B  &  C,  on  an  agree- 
ment that  A  should  take  them  from  place  to 
place,  to  pay  the  invoice  price  for  such  as  were 
sold,  and  return  tho.se  unsold,  and  to  be  credited 
with  the  amount  at  the  prices  charged  ;  A  to  re- 
ceive the  surplus  of  the  sales  on  the  invoice 
price.  Held,  that  such  an  agreement  was  not 
fraudulent  in  law,  if  not  so  in  fact.  Morrell  and 
Foster  v.  Rinker,  Baldwin's  C.  C.  R.  528. 

98.  The  goods  of  A  and  B,  unsold  in  the  hands 
of  A,  were  not  the  property  of  A,  and  could  not 
be  levied  on  by  an  execution  for  a  debt  due  by 
A.     Ibid. 

99.  Under  the  third  section  of  the  fourth  arti- 
cle of  the  constitution  of  the  United  States,  no 
property  belonging  to  the  United  States  can  be 
sold,  unless  under  the  authority  of  an  act  of  con- 
gress. United  States  v.  Nichols,  Paine's  C.  C.  R. 
646. 

100.  The  war  department  has  no  authority, 
express  or  implied,  to  sell   the  public   property 


put  under  its  management  and  superintendence  j 
nor  is  any  such  power  vested  in  the  treasury 
department.     Ibid. 

101.  A  commandant  of  a  United  States'  ar- 
senal, sold  a  (|uaiitity  of  lead  belonging  to  the 
United  States  and  placed  in  the  arsenal,  to  the 
tlefcndants ;  but  afterwards,  by  a  fraudulent 
collusion  with  the  defendants,  converted  the  sale 
into  a  loan  of  the  lead  to  a  third  person,  who 
was  in  a  few  months  to  return  the  lead  to  the 
arsenal,  the  defendants  guaranteeing  its  return. 
On  a  suit  by  the  United  States,  for  the  price  of 
the  lead,  it  was  hekl,  that  the  commandant  was 
a  mere  agent  for  the  safe-keeping  of  the  lead, 
and  the  sale  by  him  was  a  tortious  act;  but  as 
no  agent  or  department  of  the  United  States  had 
power  to  sell  originally,  they  could  have  no 
power  to  waive  the  tort,  and  affirm  the  sale  for 
the  United  States,  as  in  case  of  individuals;  and 
that  as  the  treasury  department  had  no  such 
authority  to  sell,  their  directing  the  suit  to  be 
commenced,  was  not  an  affirmance  of  the  sale 
Ibid. 


SALE  OF  A  STRANDED  VESSEL  BY  THE 
MASTER. 

1.  The  right  of  the  master  to  sell  a  vessel 
stranded,  depends  on  the  circumstances  under 
which  it  is  done  to  justify  it.  The  master  must 
act  in  good  faith,  and  exercise  his  best  discretion 
for  the  benefit  of  all  concerned  :  and  a  sale  can 
only  be  made  on  the  compulsion  of  a  necessity, 
to  be  determined  in  each  case  by  the  aciual 
peril  to  which  the  vessel  is  exposed,  and  from 
which  it  is  probable,  in  the  opinion  of  persons 
competent  to  judge,  the  vessel  cannot  be  saved. 
This  is  an  extreme  necessity.  The  New  England 
Ins.  Co.  V.  The  Brig  Sarah  Ann,  13  Peters,  387. 

2.  The  true  criterion  for  determining  the  au- 
thority of  the  master  to  sell  a  vessel  stranded 
near  a  foreign  port,  or  in  a  port  of  the  United 
States,  or  of  a  difTerent  state  than  that  to  which 
the  vessel  belongs,  or  in  which  the  owners  may 
be  or  reside  when  the  necessity  occurs,  is  the 
distance  of  the  owners  or  insurers  from  the  scene 
of  stranding.  If  by  the  ordinary  means  to  con- 
vey intelligence  of  the  situation  of  the  vessel, 
the  master  can  obtain  directions  as  to  what  he 
should  do,  he  should  resort  to  those  means.  But 
if  the  peril  is  such  that  there  is  a  probability  of 
loss,  and  it  is  made  more  hazardous  by  every 
day's  delay,  the  master  may  act  promptly  to 
save  something  for  the  benefit  of  all  concerned, 
though  but  little  can  be  saved.  There  is  no  way 
of  doing  so  more  effectual,  than  by  exposing  the 
vessel  to  sale;  by  which  the  enterprise  of  such 
men  is  brought  into  competition  as  are  accus- 
tomed to  encounter  such  risks,  and  who  know 
from  experience  how  to  estimate  the  probable 
profits  of  such  adventures.     Ibid. 

3.  The  power  of  the  master  to  sell  the  hull 
of  the  stranded  vessel,  exists  also  as  to  her  rig- 
ging and  sails;  which  he  may  have  stripped 
from  her,  after  unsuccessful  efibrts  to  get  her 
afloat;  or  when  his  vessel,  in  his  own  judgment, 
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and  that  of  those  competent  to  form  an  opinion  I  public  interest,  and  for  the  general  interests  of 


and  to  advise,  cannot   be  delivered   from   her 
peril.     Ibid. 

4.  If  the  master  sells  without  good  faith,  ox 
without  a  sound  discretion,  the  owner  may, 
against  the  purchaser,  assert  his  right  of  property 
in  the  sails  and  rigging;  as  he  may  in  any  case 
of  a  stranded  vessel,  which  has  been  sold  with- 
out good  faith  in  the  master.     Ibid. 

5.  The  court  do  not  think  the  case  of  Smith  v. 
Biddle,  2  Wash.  C.  C.  R.  150,  sound  law.  It  is 
expressed  in  terms  too  broad.     Ibid. 
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2.  ^V^lo  may  be  salvors 582 

3.  Forfeiture  of  right  or  claim  to  salvage 583 

4.  Rates  and  proportions  of  salvage 583 

1.  General  Principles. 

1.  Salvage  is  a  compensation  for  actual  ser- 
vices rendered  in  saving  the  property  charged 
with  it,  and  it  is  demandable  of  right  for  vessels 
saved  from  enemies,  or  from  pirates.  These 
must  be  merhorious  services,  and  the  taking 
must  have  been  lawful.  Talbot  v.  Seeman,  1 
Cranch,  1 ;  1  Cond.  Rep.  229. 

2.  A  mere  speculative  danger  will  not  autho- 
rize a  claim  for  salvage.  It  is  not  necessary 
that  the  danger  be  such  as  that  escape  from  it. 
by  any  ether  means,  was  inevitable  ;  but  the 
peril  must  have  been  imminent.     Ibid. 

3.  On  a  recapture  of  a  vessel  by  a  neutral 
vessel,  no  claim  for  salvage  can  arise,  for  the 
recapture  was  a  hostile  act,  not  justified  by  the 
situation  of  the  nation  to  which  the  recapturing 
vessel  belongs,  in  relation  to  that  from  the  pos- 
session of  which  the  vessel  recaptured  was 
taken.  The  degree  of  service  rendered  in  such 
a  case,  is  precisely  the  same  as  if  it  had  been 
rendered  by  a  belligerent;  yet,  the  rights  accru- 
ing from  the  recapture  are  different,  because  no 
right  can  accrue  from  an  act  which  was  unlawful. 
Ibid. 

4.  When  a  belligerent  permits  her  cruisers  to 
capture  neutral  vessels,  and  carry  them  in  for 
adjudication,  and  thus  subjects  such  vessels  to 
perils,  almost  equal  to  those  of  absolute  capture, 
salvage  for  a  recapture  of  such  neutral  vessel 
will  be  allowed.     Ibid. 

5.  The  principles  and  policy  which  withhold 
from  mariners  their  wages  on  the  ship  being 
lost,  and  which  deny  them  salvage  for  saving 
their  ship,  however  great  their  peril,  do  not  ap- 
ply in  a  case  when  a  vessel  has  been  abandoned 
by  all  on  board  of  her  but  one  seaman,  who 
afterwards  contributes  to  save  the  vessel  and 
cargo.  The  Ship  Blaireau,  2  Cranch,  240;  1 
Cond.  Rep.  397. 

6.  If  we  search  for  the  motives  for  the  very 
ample  reward  allowed  for  services  rendered  at 
sea  in  saving  property  from  peril,  we  shall  find 
them  in  a  liberal  and  enlarged  policy.  The 
allowance  for  such  services  is  intended  as  an  in- 
ducement to  render  them ;  which  it  is  for  the 


humanity  to  hold  forth  to  those  who  navigate  the 
ocean.     Ibid. 

7.  Underwriters  are  not  liable  for  salvage 
upon  articles  which,  by  a  memorandum  in  the 
policy,  are  declared  to  be  free  from  average,  un- 
less general,  under  the  clause  which  authorizes 
the  insured  to  labour  and  travel  for  the  preser- 
vation of  the  cargo;  unless,  perhap.s,  in  a  case 
where  the  salvage  may  have  prevented  a  total 
loss  of  the  cargo.  Biays  v.  Chesapeake  Ins.  Co., 
7  Cranch,  415;  2  Cond.  Rep.  552. 

8.  American  property  recaptured,  was  restored 
on  payment  of  salvage  ;  the  libel  having  prayed 
a  condemnation  as  prize,  and  no  salvage  having 
been  claimed.  The  question  of  salvage  is  inci- 
dent to  the  question  of  prize.  The  Adeline,  9 
Cranch,  244 ;  3  Cond.  Rep.  397. 

9.  In  a  case  of  civil  salvage,  where,  under  its 
peculiar  circumstances,  the  amount  of  salvage 
is  discretionary,  appeals  should  not  be  encou- 
raged upon  the  ground  of  minute  distinctions  of 
merit ;  nor  will  the  court  reverse  the  decision  of 
an  inferior  court,  unless  it  manifestly  appears 
that  some  important  error  has  been  committed. 
The  Sybil,  4  Wheat.  98  ;  4  Cond.  Rep.  399. 

10.  In  order  to  entitle  to  salvage,  as  upon  a 
recapture  or  rescue,  the  property  must  have  been 
in  the  possession,  either  actual  or  constructive, 
of  the  enemy.  The  Ann  Green,  1  Gallis.  C.  C. 
R.  274,  289. 

11.  There  is  no  case  where  military  salvage 
has  been  allowed  merely  from  stopping  a  ship 
going  into  an  enemy's  port;  and  the  case  of  the 
Packet  de  Bilboa,  2  Rob.  133,  and  the  Franklin, 
4  Rob.  147,  are  the  other  way.  I  shall  adhere 
to  these  decisions,  because  they  are  founded  in 
fair  and  equitable  principles.  Story,  Justice. 
The  Ann  Green,  1  Gallis.  C.  C.  R.  293. 

12.  In  cases  of  salvage,  the  measure  of  re- 
ward has  never  been  adjusted  by  a  mere  esti- 
mate of  the  labour  and  services  performed  by 
the  salvors.  These  are  important  ingredients, 
and  are  greatly  enhanced  in  value,  when  they 
have  been  accompanied  by  personal  peril  and 
gallantry,  by  hardy  and  prompt  enterprise,  and 
by  severe  and  long  e.xposure  to  the  inclemencies 
of  the  winds  and  waves.  But  an  enlarged 
policy,  looking  to  the  safety  and  interest  of  the 
commercial  world,  decrees  a  liberal  recom- 
pense; with  a  view  to  stimulate  ambition,  by 
holding  out  what  may  be  deemed  an  honour- 
able reward.  The  same  policy  has  a  tendency 
to  discourage  petty  plundering  and  concealment 
of  the  property  saved  ;  and  to  induce  salvors  to 
bring  it  in  good  faith  before  judicial  tribunals, 
and  rely  upon  their  justice  for  an  ample  remu- 
neration. Roive  et  al.  v.  The  Brig ,  1  Ma- 
son's C.  C.  R.  375. 

13.  The  salvage  paid  to  seamen  in  cases  of 
shipwreck,  is  a  charge  on  the  property  saved, 
and  to  be  borne  by  the  underwriters,  if  the  ship 
is  abandoned  to  them.  The  Two  Catharines,  2 
Mason's  C.  C.  R.  319. 

14.  A  ship  sailed  on  a  voyage  from  Newport 
to  Gibraltar,  and  there  landed  her  cargo  and 
went  in  ballast  to  Ivica,  for  a  cargo  of  salt ;  and 
after  taking  it  on  board  proceeded  on  her  home- 
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ward  voyage  for  Providence,  R.  I.,  and  was 
wrecked  on  an  island  in  Narragansel  bay  ;  the 
vessel  and  car<j:o  totally  lost,  luu  the  ship's 
tackle.  &c.  saved.  The  seamen  were  entitled 
to  salvage  for  saving  the  nialeiials  of  the  ship; 
and,  as  they  eonld  obtain  no  wages  lor  the  pe- 
riod of  the  voyage  commencing  from  half  tlie 
time  the  vessel  was  at  Ivica,  the  conrt  allowed 
them  as  salvage  as  mnch  as  their  wages  for  the 
homeward  voyage  would  have  amounted  to. 
Ibid. 

15.  The  owner  of  goods  saved  should  pay  sal- 
vage in  proportion  to  hispropeity  saved,  and  the 
advantage  he  receives,  adding  a  reward  as  an 
example  and  incentive  toothers.  Taylor  ct  al.  v. 
Goods,  iS'c,  1  Adm.  Decis.  48. 

16.  The  old  rule  of  allowing  half  to  the  finder 
or  salvor  of  deserted  vessels,  Sec,  without  regard 
to  degree  of  merit,  labour,  or  dilliculty,  is  now 
exploded.     Ibid. 

17.  Salvage  is  not  allowed  as  a  mere  quantum 
meruit ;  but  as  a  premium  to  stimulate  e.vertion, 
prowess,  enterprise  and  personal  hazard,  llie 
Neptune,  2  Adm.  Decis.  356. 

18.  A  vessel  in  distress,  met  with  at  sea,  and 
brought  into  a  neutral  port,  must  be  restored,  on 
payment  of  salvage,  to  those  who  were  in  pos- 
session of  her  when  she  was  met  with.  L'Es- 
peranza.  Bee's  D.  C.  R.  92. 

19.  Salvage  allowed  upon  a  recapture  of  a  ran- 
somed ship,  the  ransom  bill  declaring  that  the 
sum  agreed  upon  therein,  should  be  payable 
only  upon  the  arrival  of  the  vessel  at  her  port 
of  destination,  which  she  never  reached.  I'he 
Harriet,  Bee's  D.  C.  R.  128. 

20.  In  case  of  a  recapture  by  a  public  ves- 
sel of  war,  the  salvage  can  be  ascertained  only 
by  a  sale  of  the  property,  unless  both  parties 
consent  to  an  appraisement.  The  Dolphin,  Bee's 
D.  C.  R.  152. 

21.  A  vessel  employed  in  transporting  part  of 
the  cargo  of  a  wrecked  vessel  from  the  place 
where  it  was  safely  landed,  to  a  port,  being  lost, 
the  owner  is  not  entitled  to  her  value  in  his 
claim  for  salvage.  The  Argus,  Bee's  D.  C.  R. 
170. 

22.  Salvage  is  not  due  for  rescuing  the  vessel 
of  a  neutral  out  of  the  hands  of  a  belligerent, 
who  has  taken  possession  for  a  supposed  viola- 
tion of  a  treaty  or  of  the  law  of  nations.  The 
Antelope,  Bee's  D.  C.  R.  232. 

23.  The  owner  has  the  election  to  take  the 
thing  saved  or  not.  If  he  refuses,  the  thing  only 
is  answerable  for  salvage.  But  if  he  receives 
the  goods,  though  the  lien  on  the  article  may  be 
gone,  and  especially  if  it  passes  to  a  third  per- 
son, yet  the  right  to  salvage  continues.  It  be- 
comes a  personal  claim,  founded  on  the  transac- 
tion at  sea,  and  mu.^t  be  prosecuted  in  personam, 
in  the  admiralty.  Brevoor  v.  I'he  Fair  American. 
1  Peters'  Adm.  Decis.  94. 

24.  There  is  no  precedent  of  a  suit  in  a  com- 
mon law  court,  for  salvage  on  the  high  seas. 
Ibid. 

25.  No  salvage  can  be  allowed,  further  than 
on  the  amount  of  goods  sold  and  delivered. 
Ibid. 

26.  Where  an  American  vessel,  which   had 


been  condemned  by  an  unauthorized  foreign 
tribunal,  purchased  by  the  libellant,  and  brought 
into  the  jiort  of  l'hihulcl[)hia,  was  ortlercti  by 
the  district  conrt  to  be  restored  ;  the  court  re- 
fused to  allow  salvage  to  the  libellant.  Coulon 
V.  The  Neptune,  2  Peters'  Adm.  Decis.  356. 

27.  No  length  of  time  shall  divest  the  original 
owner  of  property  found  derelict  at  sea.  It  will 
be  restoreil  upon  payment  of  salvage  according 
to  circumstances;  unless  there  be  jjroof  of  an 
intention  to  abandon  wholly.  Wilkic  v.  The  Si. 
Petre,  Bee's  D.  C.  R.  82. 

28.  Salvage  must  always  be  a  reasonable  al- 
lowance, to  be  li.ved  by  the  court  upon  consider- 
ation of  the  circumstances.  All  agreements, 
therefore,  entered  into  in  situations  of  distress  at 
sea,  are  contrary  to  law,  and  will  be  set  aside. 
Schutz  V.  The  Mary,  Bee's  D.  C.  R.  139. 

29.  A  schooner  being  lost  in  transporting  arti- 
cles saved  from  a  wrecked  vessel,  after  they  hat! 
been  placed  in  a  state  of  safety,  the  owner  is 
not  entitled  to  compensation.  The  Argus.  Bee's 
D.  C.  R.  170. 

30.  Wherever  the  service  has  been  rendered 
in  saving  property  at  sea,  or  wrecked  on  the 
coast  of  the  sea,  the  service  is,  in  the  sense  of 
the  maritime  law,  a  salvage  service.  If  a  con- 
tract for  compensation  for  saving  the  vessel  has 
been  made,  it  does  not  alter  the  case,  but  fixes 
a  rule  as  to  the  rate  to  govern  the  court.  The 
Emulous,  1  Sumner's  C.  C.  R.  210. 

31.  Contracts  for  salvage  services  are  not  ordi- 
narily held  obligatory  by  courts  of  admiralty, 
unless  the  court  can  clearly  see  that  no  advan- 
tage has  been  taken  of  the  parties'  situation,  and 
that  the  rate  of  compensation  is  just  and  reason- 
able.    Ibul. 

32.  No  system  of  jurisprudence,  purporting  to 
be  founded  upon  moral  or  religious,  or  even 
rational  principles,  could  tolerate,  for  a  moment, 
the  doctrine  that  a  salvor  could  avail  himself  of 
the  calamities  of  others,  to  force  upon  them  a 
contract  unjust,  oppressive,  or  exorbitant.     Ibid. 

33.  On  a  libel  for  salvage,  all  the  parties  should 
be  inserted  and  brought  into  court.  The  Schooner 
Boston,  1  Sumner's  C.  C.  R.  328. 

34.  In  a  libel  in  rem  against  a  vessel  and  cargo 
for  salvage,  the  underwriters  not  having  accept- 
ed the  abandonment,  are  not  parties  to  the  pro- 
ceeding.    Ibid. 

85.  Where  the  master  and  crew  had  left  their 
vessel  in  a  sinking  condition,  and  had  taken  to 
the  long-boat,  and  were  picked  up  by  another 
vessel,  whde  yet  in  sight  of  the  wreck,  the  vessel 
and  cargo  were  considered  in  the  admiralty  as 
derelict.     Ibid. 

36.  On  appeal  in  salvage  cases,  the  court  does 
not  alter  the  amount  of  salvage  upon  slight 
grounds,  or  inconsiderable  diff'erences  of  opinion 
from  the  court  from  which  the  appeal  has  been 
taken.     Ibid. 

37.  The  case  of  salvage  is  an  exception  to  the 
rule  as  to  the  incompetency  of  witnesses  on  ac- 
count of  interest.  The  salvors  are,  from  neces- 
sity, witnesses  as  to  the  facts  occurring  al  the 
time  of  the  salvage  service,  but  only  as  to  such 
facts.     Ibid. 

38.  They  are  not  competent  witnesses  as  to 
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facts   occurring   after   the    property   has  been 
brought  into  port.     Ibid. 

39.  Underwriters  can  make  no  claim  for  sal- 
vage property,  unless  there  has  been  an  aban- 
donment of  the  property,  and  it  has  been  accept- 
ed by  them.  The  Ship  Henry  Ewbank,  1  Sum- 
ner's C.  C.  R.  400. 

40.  In  salvage  cases,  the  proper  course  is  to 
make  all  the  co-salvors  parties  to  the  original 
libel;  and  if  any  are  omitted,  they  need  not  file 
a  new  libel,  but  may  become  parties  by  suitable 
allegations.     Ibid. 

41.  If  salvors,  in  effecting  a  salvage  service, 
themselves  fall  into  distress,  and  are  relieved  by 
other  salvors,  they  do  not  lose  their  original 
right  to  salvage,  but  the  second  salvors  only 
partake  of  the  salvage  in  proportion  to  their 
merit.     Ibid. 

42.  Second  salvors  cannot  lawfully  make  it  a 
condition  of  giving  assistance  that  the  original 
salvors  shall  abandon  all  claims  to  salvage.    Ibid. 

43.  Apportionment  of  costs  in  a  case  of  sal- 
vage.    Ibid.  433. 

44.  The  schooner  North  Carolina,  bound  from 
Appalachicola  to  Charleston,  with  a  cargo  of 
cotton,  part  on  account  of  the  consignees,  and 
part  the  property  of  the  shipper,  struck  on  a  reef 
about  ninety-five  miles  from  Key-West ;  and  the 
ne.\t  morning  one  hundred  and  ten  bales  of 
cotton  were  taken  from  her  by  the  wrecking 
schooner  Hyder  Ally,  when  she  floated;  and  she 
sailed  with  the  Hyder  Ally  to  Indian  Key,  and 
arrived  there  the  same  evening.  The  Hyder 
Ally  was  one  of  those  wrecking  schooners,  in 
the  profits  of  which  Houseman  was  a  participant. 
He  became  the  consignee  of  the  North  Carolina; 
and  salvage  being  claimed  by  the  master  of  the 
Hyder  Ally,  a  reference  was  made  by  the  master 
of  the  North  Carolina  and  the  master  of  the 
wrecker,  and  by  an  award  thirty-five  per  cent, 
was  allowe-d  as  salvage;  and  one  hundred  and 
two  bales  of  cotton  were  put  into  the  stores  of 
Houseman,  in  part  payment  of  the  salvage;  and 
one  hundred  dollars  were  paid  in  cash,  and  a 
draft  for  six  hundred  dollars  was  given  by  the 
captain  of  the  North  Carolina  in  further  satisfac- 
tion of  the  salvage,  and  the  commissions  of 
Houseman,  with  the  vessel's  expenses.  After- 
wards, the  consignee  of  the  cotton  sent  an  agent 
to  Key-West,  who  proceeded  by  a  libel  in  his 
name,  as  agent,  in  the  superior  court  of  the 
United  States  of  Monroe  county  in  Florida, 
alleging  the  facts;  and  by  process  issued  by  the 
court,  seventy-two  bales  of  the  cotton  of  the 
North  Carolina  were  attached  in  the  hands  of 
Houseman.  The  court  decreed  that  the  libellant 
should  recover  the  seventy-two  bales  of  cotton  ; 
and  Houseman  appealed  to  the  court  of  appeals. 
In  that  court  a  supplemental  bill  was  filed  by 
the  appellee,  claiming  damages  for  the  taking 
and  the  detention  of  fifty  other  bales  of  cotton, 
making  the  whole  number  of  one  hundred  and 
twenty-two  bales,  which  had  gone  into  the  pos- 
session of  Houseman.  The  court  of  appeals  gave 
a  decree  in  favour  of  the  appellee,  for  the  value 
of  one  hundred  and  twenty-two  bales.  The  su- 
preme court  affirmed  the  decree  as  to  the  se- 
venty-two bales,  and  set  aside  that  part  of  the 
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decree  which  allowed  the  value  of  the  fifty 
bales :  leaving  the  consignees  or  owners  of  the 
fifty  bales  to  proceed  in  the  superior  court  of 
East  Florida  by  a  new  libel,  for  the  recovery  of 
the  same  or  the  value  thereof.  Houseman  v.  The 
Schomxer  North  Carolina,  15  Peters,  41. 

45.  There  are  many  cases  in  which  the  con- 
tract of  the  captain,  in  relation  to  the  amount  of 
salvage  to  be  paid  to  the  salvors,  or  his  agree- 
ment to  refer  the  question  to  arbitrators,  would 
bind  the  owners.  In  times  of  disaster  it  is  al- 
ways his  duty  to  exercise  his  best  judgment, 
and  to  use  his  best  exertions  for  the  benefit  of 
both  the  vessel  and  cargo ;  and  when,  from  his 
situation,  he  is  unable  to  consult  them  or  their 
agent,  without  an  inconvenient  and  injurious 
delay,  it  is  in  his  power  to  compromise  a  ques- 
tion of  salvage  ;  and  he  is  not  bound  in  all  cases 
to  wait  for  the  decision  of  a  court  of  admiralty. 
Ibid. 

46.  So  too,  when  the  salvage  service  has  not 
been  important,  and  the  compensation  demanded 
is  a  small  one,  it  may  often  be  to  the  interest  of 
the  owners,  that  the  amount  should  be  settled 
at  once  by  the  captain,  and  the  vessel  proceed 
on  her  voyage,  without  waiting  even  a  day  for 
the  purpose  of  consulting  them.  But  in  all  such 
cases,  unless  the  acts  of  the  captain  are  ratified 
by  the  owners,  his  conduct  will  be  carefully 
watched  and  scrutinized  by  the  court;  and  his 
contracts  will  not  be  regarded  as  binding  on  the 
parties  concerned,  unless  they  appear  to  have 
been  bona  fide,  and  such  as  a  discreet  owner, 
placed  in  the  same  circumstances,  would  pro- 
bably have  made.  If  he  settles  the  amount  by 
agreement,  those  who  claim  under  it  must  show 
that  the  salvage  allowed  was  reasonable  and 
just.  If  he  refers  it  to  arbitrators,  those  who 
claim  the  benefit  of  the  award,  must  show  that 
the  proceedings  were  fair,  and  the  referees  wor- 
thy of  the  trust.     Ibid. 

47.  The  case  is  within  the  jurisdiction  of  a 
court  of  admiralty.  It  is  a  question  of  salvage 
of  a  vessel  which  had  been  stranded  on  a  reef 
in  the  ocean.  The  points  in  controversy  are 
whether  salvage  is  due,  and  if  due,  how  much. 
The  admiralty  is  the  only  court  in  which  such  a 
question  can  be  tried.     Ibid. 

48.  It  is  well  settled  in  admiralty  proceedings, 
that  the  agent  of  absent  owners  may  libel  either 
in  his  own  name,  as  agent,  or  in  the  name  of  his 
principals,  as  he  thinks  best.  That  a  power  of 
attorney  given  subsequent  to  the  libel  is  a  suffi- 
cient ratification  of  what  he  had  before  done  in 
their  behalf;  and  that  the  consignees  of  a  cargo 
have  a  sufficient  interest  in  the  cargo  that  they 
may  proceed  in  the  admiralty  for  the  recovery, 
not  only  of  their  own  property,  but  for  that  part 
of  it  which  may  be  consigned  to  them.     Ibid. 

49.  Semble,  that  in  cases  of  salvage  of  private 
ships  and  cargoes,  the  freight  on  board  belong- 
ing to  government  is  equally  subject  to  the  ad- 
miralty process  in  rem,  for  the  proportion  due 
for  salvage,  with  that  of  mere  private  shippers. 
Query,  how  it  is  in  cases  of  salvage  of  public 
ships.  United  States  v.  Wilder,  3  Sumner's  C.  C. 
R.  .S08. 

50.  Where  proceedings  in  rem  are  had  in  the 
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admiralty  for  salvage,  neither  parly  is  bound  to 
obtain  a  delivery  of  the  ship  and  cargo  on  bail; 
and  it  is  no  matter  of  default  on  either  side,  to 
wait  for  the  regular  termination  of  the  salvage 
proceedings.  The  Ship  Nathaniel  Hooper,  3  Sum- 
ner's C.  C.  R.  542. 

51.  In  suits  of  salvage,  courts  of  admiralty 
will  not  ordinarily,  without  the  consent  of  the 
salvors,  deliver  either  ship  or  cargo  on  stipula- 
tion to  the  claimants,  where,  from  the  circum- 
stances of  the  case,  it  is  apparent  to  the  court 
that  a  proportion,  and  not  a  specilic  or  gross 
sum,  ought  to  be  allowed  as  salvage.     Ibid. 

52.  If  the  cargo  is  liable  to  deteriorate  or 
perish,  or  the  ship  to  be  injureil  by  the  delay  in- 
cident to  the  salvage  proceedings,  the  proper 
course  is  to  apply  to  the  court  for  a  sale  thereof. 
It  is  not  a  matter  of  right  of  either  party  to  have 
a  delivery  on  bail  in  such  cases.     Ibid. 

53.  The  shipper  of  cargo  is  not  entitled  to 
salvage  earned  in  the  voyage,  unless  the  stop- 
page and  deviation  were  authorized  by  him. 
Under  other  circumstances,  his  only  remedy  for 
any  loss,  occasioned  by  the  stoppage  and  devia- 
tion, is  against  the  master  and  owner.     Ibid. 

54.  The  grounds,  on  which  salvage  is  allowed 
to  the  owner  of  the  ship,  stated,  and  the  distinc- 
tion between  his  case  and  that  of  the  shipper  of 
the  cargo,  commented  on  and  explained.    Ibid. 

55.  In  salvage  cases,  the  general  rule  is,  to 
decree  all  the  costs  and  charges  in  the  case  to 
be  borne  by  the  property  saved,  and  apportioned 
among  the  claimants  according  to  their  respective 
interests.  The  only  admitted  exceptions  are, 
where  the  charges  have  been  occasioned  by  the 
gross  neglect  or  laches  of  the  claimant,  in  which 
case  they  are  to  be  borne  by  him;  or  where  the 
right  has  been  forfeited  by  the  misconduct  of 
the  salvors,  in  which  ca.se  the  court  refuses  any 
allowance  to  them,  and  compels  the  guilty 
parties  to  bear  their  own  costs,  expenses,  and 
charges.     Ibid. 

56.  Courts  of  admiralty  will  not  encourage  ap- 
peals in  salvage  upon  slight  or  frivolous  grounds, 
or  indeed,  in  any  cases,  except  in  the  court  be- 
low, upon  some  plain,  clear,  and  determinate 
mistake  of  law  or  fact,  and  manifestly  not  justi- 
fied by  the  circumstances,  and  the  onus  pro- 
bandi  of  such  mistake  is  upon  the  appellant. 
Bearse  v.  Three  Hundred  and  Forty  Pigs  of 
Copper,  1  Story's  C.  C.  R.  314. 

57.  In  salvage  cases,  where  the  contract  is 
made  between  the  parties  under  circumstances, 
where  there  is  no  such  necessity  as  to  require 
immediate  relief,  at  any  expense  or  hazard  on 
the  one  side,  and  on  the  other  there  is  no  obliga- 
tion to  lend  the  required  assistance,  and  no  mo- 
tive to  take  advantage  of  the  urgency  of  the  peril 
in  driving  an  unconscionable  bargain,  the  court 
will  adopt  and  enforce  the  contract  as  just  and 
conscientious.     Ibid. 

58.  The  maritime  policy  is  to  make  a  liberal 
allowance  in  salvage  cases.  The  highest  com- 
pensation, which  is  ordinarily  allowed  in  the 
most  meritorious  cases,  is  one  moiety,  and  that 
is  rarely  given.  There  are  some  exceptions,  as 
where  the  property  saved  is  very  considerable, 
and  the  danger  and  difficulty  of  the  service  so 


great  as  to  require  an  extraordinary  compensa- 
tion.    Ibid. 

59.  Where  several  contracts  for  salvage  ser- 
vices were  made  at  various  successive  times, 
and  a  subseipient  salva>ze  service  was  performed, 
under  no  deiinite  contract,  the  rule  (of  salvage) 
fixed  in  the  prior  contracts  was  held  not  to  be 
imperative,  but  only  an  auxiliary  circumstance 
in  determining  what  was  a  fair  allowance  for 
such  subsequent  salvage  service.     Ibid. 

2.  Who  may  be  Salvors. 

60.  Pilots  and  others,  transcending  the  limits 
of  their  duty  in  rendering  assistance  to  those  in 
distress,  are  entitled  to  salvage.  The  Piragio, 
Bee's  D.  C.  R.  212. 

61.  INIarinersare  entitled  to  wages  when  goods 
have  been  saved  and  brought  into  port,  and 
wages  were  allowed  up  to  the  time  of  the  deli- 
very of  the  goods  saved  into  the  custody  of  the 
marshal.  Weeks  v.  The  Catharina  Maria,  2  Pe- 
ters' Adm.  Decis.  424. 

62.  A  pilot,  while  acting  within  the  strict  line 
of  his  duty,  however  he  may  entitle  himself  to 
extraordinary  pilotage  compensation  for  extraor- 
dinary services,  as  contradistinguished  from  or- 
dinary pilotage  for  ordinary  services,  cannot  be 
entitled  to  claim  salvage.  In  this  respect  he  is 
not  distinguished  from  any  other  officer,  public 
or  private,  acting  within  the  appropriate  sphere 
of  his  duty.  But  a  pilot,  as  such,  is  not  disabled, 
in  virtue  of  his  office,  from  becoming  a  salvor. 
On  the  contrary,  whenever  he  performs  salvage 
services  beyond  the  line  of  his  appropriate  duties, 
or  under  circumstances  to  which  those  duties  do 
not  justly  attach,  he  stands  in  tfie  same  relation 
to  the  property  as  any  other  salvor;  that  is,  with 
a  title  to  compensation  to  the  extent  of  the  merit 
of  his  services,  viewed  in  the  light  of  a  liberal 
public  policy.    Hobart  v.  Drogan.  10  Peters,  108. 

63.  Seamen,  in  the  ordinary  course  of  things, 
in  the  performance  of  their  duties,  are  not  al- 
lowed to  become  salvors,  whatever  may  have 
been  the  perils,  or  hardships,  or  gallantry  of  their 
services  in  saving  the  ship  and  cargo.  Extraor- 
dinary events  may  occur,  in  which  their  con- 
nexion with  the  ship  may  be  dissolved  de  facto, 
or  by  operation  of  the  law  ;  or  they  may  exceed 
their  proper  duty,  in  which  case  they  may  be 
permitted  to  claim  as  salvors.     Ibid. 

64.  It  is  not  w-ithin  the  scope  of  the  positive 
duties  of  a  pilot  to  go  to  the  rescue  of  a  wrecked 
ves.sel,  and  employ  himself  in  saving  her  or  her 
cargo,  when  she  was  wholly  unnavigable.  That 
is  a  duty  entirely  distinct  in  its  nature,  and  no 
more  belonging  to  a  pilot  than  it  would  be  to 
supply  such  a  vessel  with  masts  or  sails,  or  to 
employ  lighters  to  discharge  her  cargo,  in  order 
to  float  her.  It  is  properly  a  salvage  service,  in- 
volving duties  and  responsibilities  for  which  his 
employment  may  peculiarly  fit  him;  but  yet  in 
no  sense  included  in  the  duty  of  navigating  the 
ship.     Ibid. 

65.  The  case  of  the  Hope  was  one  where  the 
libellants  acted  as  salvors,  and  not  as  pilots. 
They  had,  at  the  time,  no  particular  relation  to 
the  distressed  ship.  They  proffered  useful  ser- 
vices  as  volunteers,   without   any   pre-existing 
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covenaiu  that  connected  them  with  the  duty  of 
employing  themselves  for  her  preservation.  The 
duties  they  undertook  were  far  beyond  any  be- 
longing to  pilots,  and  precisely  those  belonging 
to  salvors.     Ibid. 

66.  If  an  officer,  acting  as  such,  exceeds  the 
bounds  of  his  official  duty,  by  giving  extraordi- 
nary assistance  to  save  property,  he  is  entitled 
to  salvage.     The  Tiger,  3  Wash.  C.  C.  R.  567. 

67.  It  is  no  objection  to  the  claim  for  salvage, 
that  the  interference  or  assistance  of  the  salvors 
did  not  arise  from  a  desire  to  preserve  the  pro- 
perty, or  benefit  the  owner.     Ibid. 

68.  What  a  pilot  does  beyond  the  limits  of 
his  duty,  as  such,  may  be  the  foundation  of  a 
claim  for  salvage ;  but  there  is  no  claim  for  sal- 
vage, when  the  acts  are  within  his  duties  as  pi- 
lot.     Hand  V.  The  Elvira,  Gilpin's  D.  C.  R.  65. 

69.  If  property,  abandoned  by  the  master  and 
crew,  be  taken  possession  of  by  a  set  of  salvors, 
a  second  set  have  no  right  to  interfere  with  them, 
and  become  participators  in  the  salvage;  unless 
it  appear  that  the  first  would  have  been  unable 
to  effect  the  purpose  without  the  aid  of  the 
others.     Ibid.  67. 

70.  Apprentices  to  the  owners  of  the  saving 
vessel,  who  are  entitled  to  a  portion  of  the  sal- 
vage adjudged  to  those  who  were  actively  en- 
gaged in  the  saving,  are  entitled  to  the  portions 
allowed  to  them,  and  not  their  masters.  The 
Blaireaii,  2  Cranch,  240 ;   1  Cond.  Rep.  397. 

71.  Where  a  seaman  had  been  left  by  the 
master  of  the  vessel,  which  he  and  all  others 
than  him  who  had  belonged  to  her,  had  aban- 
doned as  a  wreck  on  the  ocean,  and  he  with 
others,  who  had  found  the  vessel  in  this  condi- 
tion, carried  her  into  a  place  of  safety  ;  a  portion 
of  the  salvage  was  allowed  to  the  seaman.  Ibid. 

72.  The  salvage  allowed  to  a  slave,  who  was 
one  of  the  salvors,  was  adjudged  to  his  master. 
The  master  agreed  to  manumit  the  slave,  and  to 
give  him  one-fifth  of  the  sum  allowed  to  the 
slave  as  salvage.     Ibid. 

73.  A  freighter  is  not  entitled  to  salvage,  un- 
less, by  his  act,  he  discharge  the  insurer  or  owner 
of  the  vessel  from  liability  for  the  deviation  by 
which  the  property  has  been  saved.  Bond  v. 
The  Cora,  2  Adm.  Decis.  361. 

74.  An  American  vessel  was  captured  by  an 
enemy,  and  after  condemnation  and  sale  to  an 
enemy,  was  recaptured  by  an  American  privateer. 
The  original  owner  claimed  the  vessel,  offering 
to  allow  salvage.  Held,  that  this  was  not  a  case 
for  salvage  under  the  act  of  congress  of  March 
3d,  1800,  ch.  168,  or  the  prize  act  of  June  26th, 
1812,  ch.  450.  The  property  had  become  com- 
pletely divested  by  the  capture  and  condemna- 
tion.   The  Star,  3  Wheat.  78;  4  Cond.  Rep.  198. 

75.  If  the  physician  on  board  a  vessel  joins  in 
a  ransom  bond,  conditioned  to  give  the  captors 
one-half  the  property  captured,  in  case  of  safe 
arrival,  and  is  afterwards  indemnified  by  the 
owners  against  any  liability  on  such  bond,  it 
does  not  entitle  him  to  salvage.  Phillips  v. 
M-Call,  4  Wash.  C.  C.  R.  141. 

76.  Where  a  vessel  has  been  captured,  and 
the  captured  crew  rise  upon  the  captors  and 
make  a  recapture  and  bring  the  vessel  into  port, 


they  are  entitled  to  claim  as  salvors.     Clayton  et 
al.v.  The  Harmony,  1  Adm.  Decis.  70. 

77.  There  is  no  important  distinction  between 
a  crew  in  another  ship  taking  or  recapturing  a 
vessel,  or  the  crew  and  passengers  of  a  ship 
taken,  vanquishing  the  captors  and  restoring  the 
property.     Ibid. 

78.  Although  seamen  are  bound,  if  possible, 
to  save  a  vessel  and  cargo  wrecked,  or  lose  their 
wages,  they  are  also  entitled  to  further  compen- 
sation by  way  of  salvage.     Ibid. 

3.  Forfeiture  of  Right  or  Claim  to  Salvage. 

79.  The  captain  of  a  saving  vessel  having 
embezzled  a  part  of  the  property  saved,  forfeits 
all  claim  to  salvage.  If  a  wise  and  humane 
policy  be  among  the  essential  principles  which 
induce  a  continuance  in  the  allowance  of  that 
liberal  compensation  which  is  made  for  saving  a 
vessel  at  sea,  we  must  at  once  perceive  the 
ground  on  which  it  is  refused  to  a  person  who 
should  be  punished,  instead  of  rewarded.  Per 
Ch.  Just.  Marshall.  The  Blaireau,  2  Cranch, 
240;  1  Cond.  Rep.  397. 

80.  Spoliation,  or  even  gross  neglect,  may  for- 
feit all  pretensions  of  the  salvors  for  compensa- 
tion. The  Bello  Corrunes,  6  Wheat.  152;  5  Cond. 
Rep.  40. 

81.  Where  the  salvors  conceal  any  part  of  the 
property  saved,  their  shares  of  the  salvage  are 
forfeited  to  the  owners  of  the  property.     Ibid. 

82.  A  salvor  who  embezzles  the  property 
saved  while  in  his  possession,  forfeits  all  right 
to  salvage.     The  Dove,  1  Gallis.  C.  C.  R.  585. 

8."?.  The  right  to  salvage  is  forfeited  by  em- 
bezzlement on  the  part  of  the  salvors  at  sea  or 
in  port.  The  Schooner  Boston,  1  Sumner's  C.  C. 
R.  328. 

84.  Embezzlement  by  the  salvors  after  the 
property  is  put  into  the  hands  of  the  marshal, 
is  a  forfeiture  of  salvage,  and  that,  whether  the 
custody  of  the  property  be  at  the  time  in  the 
marshal,  or  the  salvors.     Ibid. 

4.  Rates  and  Proportions  of  Salvage. 

85.  Salvage  will  be  apportioned  on  a  just  esti- 
mate of  the  dangers  from  which  the  vessel  was 
recaptured;  and  of  the  risk  attending  the  re- 
taking of  her.  Talbot  v.  Seeman,  1  Cranch,  1 ; 
1  Cond.  Rep.  229. 

86.  The  ship  Amelia,  belonging  to  merchants 
in  Hamburg,  a  neutral  power,  had  been  captured 
on  the  high  seas  by  a  French  corvette,  when  on 
her  voyage  from  Calcutta  to  Hamburg,  with  a 
cargo,  the  production  of  the  British  India  pos- 
sessions, on  the  15th  of  September,  1797,  and 
ordered  to  St.  Domingo.  She  was  recaptured  by 
the  American  frigate  Constitution,  and  sent  to 
New  York.  At  the  time  of  the  capture  and  re- 
capture under  the  French  decrees  of  18th  Janu- 
ary, 1798,  the  French  cruisers  captured  neutral 
vessels  laden  with  the  productions  of  the  British 
productors,  and  the  French  decree  declares  such 
vessels  good  prize.  Salvage  of  one-sixth  of  the 
nett  value  of  the  vessel  and  cargo  was  allowed 
to  the  frigate,  after  deducting  the  expenses  in- 
curred.    Ibid. 

87.  The  French  merchant-ship  Blaireau,  laden 
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with  6U2:ar  ami  coffee,  bound  from  Maiiinique  to 
Borileaiix,  was  run  down  by  a  Spanish  sixty-four 
cnn  ship,  and  greatly  injmod  by  iho  same.  All 
the  persons  on  board,  except  one  man,  who 
could  not  bs  found,  were  taken  from  her,  anti 
when  she  was  left  there  were  three  feet  water 
in  her  hold.  In  this  situation  the  Blaireau  was 
found  by  the  ship  Firm,  of  Baltimore,  on  the 
following  day  ;  Toole,  the  person  left  on  board, 
having,  in  the  meantime,  endeavoured  to  repair 
her,  and  having  hoisteil  a  signal  of  distress. 
She  was  carried  into  Baltimore.  When  she  was 
found,  one  of  the  charterers  of  the  Firm  went  on 
board,  and  also  two  apprentices  to  the  captain, 
and  a  slave  belonging  to  a  person  not  on  board. 
Salvage  of  one-third  of  the  gross  proceeds  of  the 
vessel  was  alloweil,  which  was  distributed  to  the 
person  left  on  board  the  Blaireau,  the  owners  of 
\he  Firm,  the  charterers,  apprentices,  and  not  to 
their  master,  and  to  the  owner  of  the  slave. 
Mason  v.  The  Blaireau,  2  Crauch,  240;  1  Cond. 
Rep.  397. 

88.  A  vessel  and  cargo  were  abandoned  by 
the  master  and  crew  in  the  bay  of  Delaware, 
without  anchors  or  cables,  and  dismasted.  She 
was  in  danger  of  being  driven  out  to  sea.  One- 
half  of  the  carao  was  allowed  for  salvage.  Peisch 
et  alv.  Ware,  4  Cranch,  347;  2  Cond.^Rep.  137. 

89.  A  vessel  and  cargo  belonging  to  a  citizen 
of  one  belligerent  nation,  captured  on  the  high 
seas  by  a  cruiser  of  the  other  belligerent,  and 


than  one-thir<l,  unless  the  property  be  very  val- 
uable, or  the  services  very  inconsiderable.  3'?/- 
son  V.  Prior,  1  Callis.  C.  C.  R.  133. 

92.  An  appellate  court,  in  ciuestions  of  the 
rale  of  salvage,  should  not  nicely  balance  the 
subordinate  distinctions  of  cases,  whose  com- 
plexions carry  a  plain  merit  and  humane  inter- 
position.    Ibid. 

93.  In  cases  of  derelict,  it  was  the  ancient 
rule  to  give  salvors  a  moiety  of  the  property 
saved.  Tliis  rule  has  become  obsolete,  anti,  de 
jiue,  salvors  are  not  entitled  to  claim  a  moiety. 
Rou'c  V.  Tkc  Brig ,  1  Mason's  C.  C.  R.  376. 

94.  The  rale  of  salvage  in  cases  of  derelict, 
ought  not,  in  ordinary  cases,  to  range  below  a 
third  nor  above  a  moiety  of  the  properly.     Unci. 

95.  The  law  of  France  gives,  in  all  cases,  one- 
third  of  the  gross  value  in  cases  of  derelict  as 
salvage  :  nor  have  I  met  with  a  single  in.stance 
in  which  a  lower  rate  of  salvage  is  established 
by  the  municipal  law  of  modern  nations.  Story, 
J.     Ibid.  375. 

96.  But  the  rule  is  flexible,  and  there  may  be 
cases  in  which  it  would  be  projier  to  allow  the 
salvors  of  a  derelict  little  more  than  a  quantum 
meruit,  for  work  and  labour,  when  there  was 
little  difficulty  or  peril.     Ibid.  376. 

97.  Salvage  should  always  comprehend  a  re- 
ward for  the  risk  of  life  and  property,  the  labour 
and  damage  of  the  undertaking,  and  should  be 
so  liberal  as  to  afTorti  a  sufficient  inducement  to 
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port  and  libelled  in  a  court  of  his  own  country, 
between  which  and  that  to  which  the  vessel 
originally  belonged  war  breaks  out  before  final 
adjudication,  is  to  be  considered  as  a  case  of 
salvage.  One  moiety  adjudged  to  the  libel  Ian  ts, 
and  the  other  moiety  to  remain  subject  to  the 
future  order  of  the  court,  from  which  the  appeal 
was  brought  up:  and  to  be  restored  to  the  ori- 
ginal owner  after  the  termination  of  the  war, 
unless  legislative  provision  should  previously  be 
made  for  the  confiscation  of  enemy's  property 
found  in  the  country  at  the  declaration  of  war. 
The  Adventure,  8  Cranch,  221 ;  3  Cond.  Rep.  93. 

90.  By  the  act  of  congress  of  March  3,  1800, 
one-sixth  part  only  is  allowed  to  a  privateer  for 
salvage,  upon  the  recapture  of  a  cargo  on  board 
of  a  private  armed  ship  of  the  United  States,  al- 
though one-half  is  allowed  for  recapturing  the 
vessel.  The  Adeline,  9  Cranch,  244;  3  Cond. 
Rep.  397. 

91.  The  amount  of  salvage  rests  in  the  sound 
discretion  of  the  court.  The  rate  is  not  governed 
by  the  mere  extent  of  labour,  but  is  a  result 
from  the  combination  of  various  considerations. 
The  value  of  the  property  saved,  the  degree  of 
hazard  in  which  it  was  placed,  the  enterprise, 
intrepidity  and  danger  of  the  service,  and  the 
policy  of  a  liberal  allowance  for  the  timely  in- 
terposition of  marine  assistance,  all  conspire  to 
heighten  the  amount.  Where  the  value  of  the 
property  is  small,  and  the  hazard  is  great,  the 
allowance  is  always  in  a  greater  proportion. 
On  the  other  hand,  where  the  value  is  large  and 
the  services  not  highly  meritorious,  the  propor- 
tion is  diminished.  Sound  policy  dictates  that 
the  compensation  should  not,  in  general,  be  less 


98.  Unless  in  cases  of  very  extraordinary  or 
of  very  small  merit,  or  where  the  property  saved 
has  been  to  that  at  risk  in  a  ratio  very  much  short 
of  a  just  compensation,  where  a  vessel  has  been 
feinid  totally  deserted  at  sea,  and  brought  into 
port,  one-third  has  been  the  most  usual  rate. 
Ibid. 

99.  In  cases  of  salvage,  where  the  rate  of  com- 
pensation rests  on  the  discretion  of  the  court,  no 
very  strong  objection  can  exist  against  adopting 
the  rule  of  reciprocity.  Armrcyd  el  al.  v.  Wil- 
liams el  al.,  2  Wash.  C.  C.  R.  508. 

100.  The  general  jirinciple  of  salvage  is  not 
confined  to  a  mere  quantum  meruit,  but  is  made 
to  comprehend  a  reward  for  the  risk  of  life  and 
property,  labour  and  danger  in  the  undertaking, 
as  well  as  a  premium,  operating  as  an  induce- 
ment to  similar  exertions.  Clayton  v.  The  Har- 
mony, 1  Adm.  Decis.  80.  Warder  v.  Goods,  Ibid. 
31.  Brcvoor  v.  The  Ship  Fair  American,  Ibid.  87. 

101.  A  vessel  found  on  shore  on  the  Bahama 
bank;  deserted  and  abandoned,  v>-as  with  great 
labour,  difficulty  and  danger,  brought  into  the 
United  States,  and  one  moiety  of  the  nett  pro- 
ceeds of  vessel  and  cargo  allowed  for  salvage. 
Conldin  et  al.  v.  The  Harmony,  1  Adm.  Decis.  34. 

102.  A  vessel  was  found  at  sea  in  great  dis- 
tress, and  after  great  peril  and  exertion  brought 
into  port,  one-half  of  the  nett  proceeds  were 
allowed  as  salvage.  Morehouse  et  al.  v.  llie  Jef- 
ferson, 1  Adm.  Decis.  46. 

103.  A  vessel  found  derelict  at  sea.  Salvage 
of  one-half  the  nett  proceeds  was  allowed.  The 
Priscilla,  Bee's  D.  C.  R.  1. 

104.  A  vessel  with  slaves  on  board,  but  with- 
out any  white  person,  considered  as  derelict,  and 
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one-third  of  the  nett  proceeds  allowed  as  sal- 
vage.    The  Leander,  Bee's  D.  C.  R.  261. 

105.  Whatever  may  be  the  service  rendered, 
the  court  never  give  more  than  half  by  way  of 
salvage,  and  will  restore  the  remainder  to  the 
owners.  Cross  v.  The  Bcllona,  Bee's  D.  C.  R.  139. 

106.  A  vessel  and  cargo  rescued  from  great 
peril  on  the  coast  of  Massachusetts,  one-eighth 
allowed  for  salvage.  The  Emulous^  1  Sumner's 
C.  C.  R.  208. 

107.  In  cases  of  derelict,  the  habit  of  the  court 
of  admiralty  is  to  allow  one  moiety  as  salvage. 
That  proportion  is  not  departed  from,  unless 
under  e.xtraordinary  circumstances.  The  Ship 
Henry  Ewbank,  1  Sumner's  C.  C.  R.  400. 

108.  In  the  distribution  of  salvage,  the  owner 
of  the  saving  ship  ought,  under  ordinary  circum- 
stances, to  be  allowed  one-third  of  the  salvage. 
In  cases  of  e.xtraordinary  merit,  or  extraordinary 
peril  to  the  ship,  he  may  found  a  claim  to  higher 
salvage.     Ibid. 

109.  The  brig  Hope,  with  a  valuable  cargo, 
had  been  conducted,  in  the  evening,  by  a  pilot 
inside  of  Mobile  Point,  where  pilots  of  the  outer 
harbour  usually  leave  vessels  which  they  pilot 
inside  of  that  bar.  The  pilot  was  discharged, 
and  the  Hope  proceeded  up  the  bay  of  Mobile. 
The  wind  soon  after  changed,  blew  a  violent 
gale  from  the  northwest,  both  anchors  parted, 
and  the  Hope  was  driven  on  a  shoal  outside  of 
the  point,  among  the  east  breakers.  The  gale 
increased  to  a  hurricane,  and  forced  the  vessel 
on  her  beam-ends,  and  her  masts  and  bowsprit 
were  cut  away.  The  master  and  crew  deserted 
her  to  save  their  lives.  After  various  fruitless 
efforts  to  save  her.  the  libellants,  all  pilots  of  the 
outer  harbour  of  Mobile,  two  days  after  she  was 
stranded,  and  while  yet  in  great  peril,  succeed- 
ed :  and  she  was  brought  up  to  the  city  of  Mobile 
by  them,  towed  by  their  pilot-boat,  assisted  by 
a  steamboat  employed  by  them.  On  a  libel  for 
salvage,  the  district  court  of  the  United  States 
for  the  district  of  Alabama,  allowed,  as  salvage, 
one-third  of  fifteen  thousand  two  hundred  and 
ninety-nine  dollars  and  fifty-eight  cents,  the  ap- 
praised value  of  the  brigand  cargo.  The  owners 
of  the  brig  and  cargo  appealed  to  the  supreme 
court.  It  was  held  by  the  court,  on  the  appeal, 
that  the  amount  of  salvage  allowed  by  the  dis- 
trict court  was  certainly  not,  under  the  circum- 
stances of  the  case,  unreasonable.  This  court 
said  it  was  not  in  the  habit  of  revising  such  de- 
crees as  to  the  amount  of  salvage,  unless  upon 
some  clear  and  palpable  mistake,  or  gross  over- 
allowance  of  the  court  below.  It  is  equally 
against  sound  policy  and  public  convenience  to 
encourage  appeals  of  this  sort  in  matters  of  dis- 
cretion, unless  there  has  been  some  violation  of 
the  just  principles  which  ought  to  regulate  the 
subject.    Hobart  v.  Drogan,  10  Peters,  108. 

110.  The  amount  of  salvage  to  be  allowed, 
must  be  estimated  by  the  compound  considera- 
tion of  the  danger  and  importance  of  the  ser- 
vice; the  value  of  the  property  saved,  is  an 
essential  circumstance  in  estimating  the  latter. 
Hand  v.  The  Elvira,  Gilpin's  D.  C.  R. 

111.  The  Spanish  schooner  Amistad,  proceed- 
ing from  Havana  to  Puerto  Principe,  with  a  num- 


ber of  negroes  who  had  been  recently  imported 
into  Cuba  from  Africa,  by  slave-traders,  was,  by 
the  rising  of  the  negroes,  taken  from  the  pos- 
session of  the  master  and  two  Spaniards,  who 
claimed  to  be  the  owners  of  the  negroes,  and  for 
whom  they  were  being  carried,  to  be  held  slaves 
for  life.  The  negroes  killed  the  master  of  the 
vessel,  and  ordered  the  Spaniards  to  steer  the 
vessel  to  the  coast  of  Africa.  These  persons, 
having  deceived  the  negroes,  conducted  her  off 
Long  Island,  where  she  was  taken  by  the  United 
States'  brig  Washington,  and  carried  into  Con- 
necticut. The  officers  and  crew  of  the  Wash- 
ington claimed  salvage  of  the  negroes  and  the 
vessel  and  cargo.  This  was  resisted  by  the  re- 
presentatives of  the  Spanish  government.  The 
claim  to  salvage  of  the  negroes  was  disallowed, 
and  one-third  of  the  gross  proceeds  of  the  ves- 
sel and  cargo  were  given  by  the  district  court 
as  salvage.  By  the  supreme  court :  —  The  car- 
rying of  the  Amistad  and  her  cargo  into  Con- 
necticut, by  Lieutenant  Gedney,  and  the  officers 
and  crew  of  the  Washington,  was  a  highly  meri- 
torious and  useful  service  to  the  proprietors  of 
the  ship  and  cargo,  and  such  as,  by  the  general 
principles  of  the  maritime  law,  is  always  deemed 
a  just  foundation  for  salvage.  The  rale  allowed 
by  the  court,  (one-third,)  does  not  seem  beyond 
the  exercise  of  a  sound  discretion,  under  the 
very  peculiar  and  embarrassing  circumstances 
of  the  case.  The  United  States  v.  The  Amistad, 
eye,  15  Peters,  579. 

112.  The  general  rule  in  the  admiralty,  in 
cases  of  derelict,  is  to  allow  one  moiety  of  the 
property  saved  to  the  salvors;  but  this  allow- 
ance may  be  enlarged  by  the  circumstances  of 
a  particular  case,  where  the  services  performed 
are  of  an  extraordinary  nature.  Sprague  v.  One 
Hundred  Barrels  of  Flour,  2  Story's  C.  C.  R.  195. 

113.  Under  the  circumstances  of  the  present 
case,  one  moiety  of  the  gross  proceeds  of  the 
value  of  the  property  was  decreed  to  the  salvors, 
with  full  costs  and  expenses:  the  latter  to  be  a 
charge  exclusively  upon  the  other  moiety.  Jbid. 


SCIRE  FACIAS. 

1.  To  a  scire  facias  to  revive  a  judgment  in 
ejectment  for  the  term  and  damages,  the  de- 
fendant cannot  plead  a  conveyance  of  the  pre- 
mises by  the  lessor  of  the  plaintiff,  subsequent 
to  the  judgment.  Lessee  of  Penn  v.  Kline  et  al.. 
Peters' C.C.  R.  446. 

2.  Where  the  lessor  of  the  plaintiff  dies  after 
judgment  in  ejectment,  the  execution  may  issue 
in  the  name  of  the  lessee  without  the  necessity 
of  a  scire  facias.     Jbid. 

3.  The  pendency  of  a  commission  of  insol- 
vency is  no  bar  to  a  scire  facias  against  an  ad- 
ministrator on  a  judgment  had  against  him. 
Hatch  v.  Eu^tis,  1  Gallls.  C.  C.  R.  160. 

4.  If  after  verdict,  and  before  judgment,  the 
defendant  die,  and  his  administrator  become 
party  to  the  suit,  and  judgment  pass  against  him, 
and  execution   issue  thereo^i,  and   be  returned 
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uiisatislied  :  on  scire  facias  against  the  adminis- 
trator, he  may  well  plead  no  assets,  or  insol- 
vency, for  he  had  no  time  to  plead  such  plea  in 
the  original  suit.  Query,  In  such  a  case,  if  any 
execution  ouiiht  to  have  issued  on  the  original 
judgment,  until  after  a  scire  facias  against  the 
administrator?    Ibid. 

5.  A  payment  which  might  have  been  pleaded 
to  the  original  scire  facias  to  revive  a  judgment, 
cannot  be  given  in  evidence  in  a  second  scire 
facias.     //)i(/. 

6.  After  a  conveyance  by  the  lessor  of  the 
plaintitl"  to  a  third  person,  for  which  judgment 
had  been  obtained,  a  scire  facias  or  an  habere 
facias  must  issue  in  the  name  of  the  original 
plaintitl".     Ibid. 

7.  In  every  case  where  a  scire  facias  issues  to 
revive  a  judgment,  it  isacontiimation  of  the  ori- 
ginal suit,  and  may  issue  in  the  name  of  the 
original  plaintifl",  or  of  his  legal  representative, 
though  such  representative  should  be  a  citizen 
of  the  same  stale  with  the  defendant.     Ibid. 

8.  In  an  action  of  scire  facias  there  was  no 
declaration,  but  the  writ  of  scire  facias  was  de- 
murred to.  Held,  that  the  legal  effect  was  the 
same  as  if  the  demurrer  had  been  to  the  decla- 
ration, and  the  same  judgment  was  ordered  to 
be  enteied.  People  of  Vermont  v.  The  Society 
for  the  Propagation  of  the  Gospel,  Paine's  C.  C. 
R.  652. 

9.  In  the  grants  of  the  land,  there  vi-as  a  con- 
dition that  within  five  years  the  society  should 
plant  and  cultivate  a  portion  of  the  land.  The 
scire  facias  contained  an  express  averment  that 
this  had  not  been  done.  This  was  held  to  be 
sufficient,  as  the  defendants  might  have  taken 
issue  upon  it.     Ibid. 

10.  In  writs  of  error  upon  judgments  already 
rendered,  in  personal  actions,  if  the  plaintiff  in 
error  dies  before  assignment  of  errors,  the  writ 
abates  at  common  law  ;  but  if  after  assignment 
of  errors,  the  defendant  may  join  in  error,  and 
proceed  to  get  the  judgment  affirmed,  if  not  er- 
roneous, and  may  then  revive  it  against  the  re- 
presentatives of  the  plaintiff.  But  a  writ  of  error 
in  personal  actions  does  not  abate  by  the  death 
of  the  defendant  in  error,  whether  it  happen  be- 
fore or  after  errors  assigned  ;  and  the  personal 
representatives  may  not  only  be  admittfed,  volun- 
tarfly,  to  become  parties,  but  a  scire  facias  may 
issue  to  compel  them.  Green  v.  Watkins,  6 
Wheat.  250-  5  Cond.  Rep.  87. 

11.  To  a  scire  facias  against  an  executor,  to 
revive  a  judgment  obtained  against  his  testator, 
the  defendant  cannot  plead  that  there  are  terre- 
tenants  whose  lands  are  also  bound  by  the  judg- 
ment, so  as  to  oblige  the  plaintiff  to  sue  out  a 
scire  facias  against  them.  The  proper  remedy, 
for  persons  aggrieved  by  proceedings  under  such 
a  judgment,  is  an  audita  querela,  or  by  obtaining 
a  rule  of  court,  to  stay  proceedings.  Wilson  v. 
Watson,  Peters'  C.  C.  R.  269. 

12.  A  payment  which  might  have  been  pleaded 
to  the  first  scire  facias  to  revive  a  judgment,  can- 
not be  given  in  evidence  on  a  second  scire  facias. 
Ibid. 

13.  Under  the  thirty-first  section  of  the  judi- 
ciary act  of  1799j  ch.  20,  authorizing  executors, 


&c.,  to  be  made  parties,  if  the  original  parties 
die  pending  the  suit,  it  is  not  necessary  to  sue 
out  a  scire  facias  if  the  executor  voluntarily 
comes  in  and  becomes  a  parly.  Wilson  v.  Cod- 
vian^s  K.r'r,  3  Cranch,  193;   1  Cond.  Rep.  493. 

14.  Where  a  party  dies  pending  a  suit,  and  the 
suit  is  revived  by  his  administrator,  by  scire  fa- 
cias, and  she  marries,  and  the  fact  is  j)!eaded, 
puis  darrein  continuance,  and  the  scire  lacias  is 
thereby  abated,  a  new  scire  facias  may  issue  in 
the  name  of  the  husband  and  wife,  under  the 
judiciary  act  of  1789.  M'-Coul  v.  Lekamp,  2 
Wheat.  Ill ;  4  Cond.  Rep.  58. 

15.  At  common  law,  the  death  of  a  sole  plain- 
tiff or  defendant,  before  final  judgment,  would 
have  abated  the  suit;  but  if  either  party  had 
died  in  vacation  after  verdict,  judgmerrt  might 
have  been  entered  in  that  vacation,  as  of  the 
preceding  term,  and  it  would  have  been  a  good 
judgment  at  common  law,  as  of  the  preceding 
term.  But  where  either  party  dies  between 
verdict  and  judgment,  the  stat.  17  Car.  II.,  ch.  8, 
enacts,  that  it  shall  rrot  be  matter  of  error,  if 
judgment  be  enter-ed  within  two  terms  after  the 
verdict.  The  judgment  upon  this  statute  is  en- 
tered by  or  against  the  party  as  though  he  were 
alive.  But  there  must  be  a  scire  facias  against 
the  administrator  to  revive  it,  before  any  execu- 
tion can  issue;  and  such  scire  facias  pursuing 
the  form  of  the  judgment  should  be  general,  as 
on  a  common  judgment  recovered  by  or  against 
the  original  party  himself.  Hatch  v.  Eustis,  1 
Gall  is.  C.  C.  R.  160. 

16.  By  statute  8  and  9  W.  III.,  ch.  11,  if  either 
party  die  after  interlocutory,  and  before  final 
judgment,  a  scire  facias  to  complete  the  proceed- 
ings shall  issue  by  or  against  the  executor;  but 
upon  this  statute  the  final  judgment  is  entered 
by  or  against  the  executor  or  administratoi-,  and 
not  against  the  original  party.  Under  this  sta- 
tute it  has  beerr  adjudged,  that  the  plaintifl"  must 
sue  out  two  successive  writs  of  scire  facias  to 
entitle  himself  to  fake  out  execution  :  one  before 
final  judgment,  to  make  the  executors  or  admi- 
nistrators parties  to  the  record  ;  the  other,  after 
final  judgment,  to  give  them  an  opportunity  of 
pleading  the  want  of  assets,  or  any  other  matter 
which  an  executor  may  plead  in  his  defence  to 
a  scire  facias  brought  upon  a  final  judgment 
against  his  testator ;  for  it  would  be  unreasonable 
that  the  executor  or  administrator  should  be  in 
a  wor-se  situation,  where  his  testator  or  intestate 
died  befor-e  firral  judgment,  than  he  would  have 
been,  had  he  died  after.     Ibid. 

17.  The  act  of  congress  of  September  24th, 
1789,  ch.  20,  provides,  that  in  any  suit  in  a  court 
of  the  United  States,  where  either  party  shall 
die  before  final  judgment,  his  executor  or  ad- 
ministrator, in  case  the  cause  of  action  shall  by 
law  survive,  shall  have  full  power  to  prosecute 
and  defend  the  same,  until  final  judgment;  and 
the  court  are  authorized  to  hear  and  determine 
the  same,  and  to  r-ender  judgment  for  or  against 
the  executor  or  administrator,  as  the  case  may 
require.  And  if,  on  scire  facias,  such  executor 
or  administrator  shall  refuse  to  appear-,  final 
judgment  may  be  entered  against  the  estate  of 
the  deceased  party,  in  the  same  marrner  as  if  the 
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executor  or  administrator  had  voluntarily  made 
himself  party  to  the  suit.     Ibid. 

18.  This  statute  embraces  all  cases  of  death 
before  final  judgment,  and  of  course  is  more  ex- 
tensive than  the  J7  Car.  II.,  and  8  and  9  W.  III. 
The  death  may  happen  before  or  after  plea 
pleaded,  before  or  after  issue  joined,  before  or 
after  verdict,  or  before  or  after  interlocutory 
judgm-ent ;  and  in  all  these  cases  the  proceed- 
ings are  to  be  exactly  as  if  the  executor  or  ad- 
ministrator were  a  voluntary  party  to  the  suit. 
Jbid. 


SEAL. 


1.  If  an  obligee  tear  ofT  the  seal,  or  cancel  a 
bond  in  consequence  of  fraud  and  imposition 
practised  by  the  obligor,  he  may  declare  on  such 
mutilated  bond  as  the  deed  of  the  party,  and  set 
forth  special  facts  in  the  profert.  United  Slates 
V.  Spalding,  2  Mason's  C.  C.  R.  478. 

2.  A  deed  is  not  avoided  by  the  seal's  being 
torn  off  fraudulently  or  innocently  by  the  obligor, 
but  may  be  declared  on  as  a  subsistincj  deed. 
Cutts  v.  United  States,  1  Gallis.  C.  C.  R.  69. 

3.  A  mark  with  ink,  acknowledged  by  the 
maker  of  a  deed  to  be  his  seal,  is  sufficient  to 
create  a  specialty,  though  no  wax,  wafer,  or  other 
similar  substance  be  used.  United  States  v.  Ehe- 
nezer  Coffin,  Bee's  D.  C.  R.  140. 

4.  The  copy  of  a  record  of  the  condemnation 
of  the  property  insured,  was  offered  in  evidence 
without  the  seal  of  the  officer  who  made  out  the 
copy;  but  there  were  on  the  margin  of  each 
page  flourishes  w,ilh  a  pen.  No  proof  was  given 
that  the  officer  had  or  had  not  a  seal.  The 
court  rejected  the  evidence.  Talcott  v.  The  De- 
laware Ins.  Co.,  2  Wash.  C.  C.  R.  449. 

5.  The  seal  of  a  party  is  necessary  to  give  a 
paper  the  effect  of  a  bond,  in  preventing  the  bar 
of  the  statute  of  limitation;;,  and  giving  it  a  pri- 
ority as  a  specialty,  in  paying  the  debts  of  a  de- 
cedent. Harman  v.  Harman,  Baldwin's  C.  C.  R. 
131. 


SEAMEN'S  WAGES. 

1.  The  libellant  shipped  in  June,  1809,  as  a 
seaman,  on  a  voyage  from  Marblehead  to  St. 
Petersburgh,  aiid  tlience  back  to  the  United 
States;  the  outward  cargo  was  duly  delivered  • 
a  return  cargo  to  the  same  amount  was  taken  on 
board,  and  the  ship  sailed  in  June,  1810,  on  her 
homeward  voyage,  in  the  course  of  which  she 
was  captured  by  some  Danish  gun-brigs,  and 
afterwards  condemned.  The  libellant  continued 
on  board  the  ship  until  her  condemnation,  when 
he  was  discharged.  Under  the  treaty  between 
the  United  States  and  the  king  of  Denmark,  of 
the  28th  March,  1830,  providing  a  certain  sum 
in  full  for  compensation  for  services,  detentions 
and  condemnations  by  the  king  of  Denmark,  the 
respondent,  administrator  of  the  owner  of  the 
ehip  and  cargo,  received  nineteen  thousand  one 


hundred  and  fifteen  dollars  in  full  for  his  propor- 
tion of  the  indemnity  granted,  being  about  one- 
third  of  his  loss  (sixty-one  thousand  four  hun- 
dred and  sixteen  dollars.  Held,  that  the  libel- 
lant was  entitled  to  recover  of  the  respondent 
full  wages,  and  not  simply  a  pro  rata  proportion, 
according  to  the  amount  received  by  the  ship- 
owner. And  this,  though  the  commissioners 
under  the  treaty  made  no  express  allowance  on 
account  of  freight.  Semble,  that  this  would  be 
so  even  if  they  had  expressly  rejected  the  claim 
for  freight.  Pitman  v.  Hoover,  3  Sumner's  C. 
C.  R.  50. 

2.  The  claim  for  seamen's  wages  takes  pre- 
cedence of  bottomry  bonds  and  all  other  claim.s, 
whether  the  entirety  of  the  fund,  out  of  which 
they  are  to  be  paid,  remains,  or  a  part  of  it  is 
lost  by  accident  or  otherwise.     Ibid. 

3.  If  freight  is  earned  by  the  voyage,  whether 
greater  or  less,  and  whether  actually  received  by 
the  owner  or  not,  the  right  of  the  seaman  to  his 
wages  accrues,  to  the  full  extent  of  the  freight 
earned.     Ibid. 

4.  The  seaman's  wages  are  nailed  to  the  last 
plank  of  the  ship;  so  also  to  the  last  fragment 
of  the  freight.     Ibid. 

5.  The  right  of  the  seaman  to  his  wages  is  not 
affected,  either  for  good  or  for  evil,  by  any  pri- 
vate contract  between  the  ship-owner  and  the 
shippers,  with  regard  to  freight.     Ibid. 

6.  Query,  In  what  cases  the  earning  of  freight 
is  not  necessary  to  give  a  title  to  wages.  Ibid. 
286. 

7.  Seamen  are  entitled. to  wages  for  the  full 
period  of  their  employment  in  the  ship's  service 
for  any  particular  vo);age,  in  which  freight  is  or 
might  be  owned  by  the  owner.     Ibid. 

8.  One  half  of  the  time  during  vihich  a  vessel 
is  lying  in  port,  is  deemed  to  belong  to  the  out- 
ward voyage,  and  the  other  half  to  the  home- 
ward voyage.  This  rule  stands  upon  equity, 
convenience,  and  practice.     Ibid. 

9.  Where  an  American  ship,  in  1809,  sailed 
from  JMarblehead,  on  a  voyage  to  St.  Petersburgh 
and  back,  and  performed  her  outward  voyage, 
and  on  her  return  voyage  was  captured  and  car- 
ried into  Denmark,  and  condemned  by  the 
Danish  tribunals,  and  afterwards  compensation 
was  made  under  the  treaty  with  Denmark  of 
the  28lh  of  March,  1830,  for  the  ship  and  cari^o  : 
Held,  that  the  seamen  were  entitled  to  full  wa- 
ges for  the  homeward  voyage,  as  if  it  had  been 
performed,  including  half  the  period  of  the  ship's 
stay  at  St.  Petersburgh;  or,  to  full  wages  up  to 
the  time  when  the  seamen  did  return,  or  might 
have  returned  home,  without  any  unnecessary 
delay,  deducting  any  wage.s  which  they  might 
have  earned  in  the  intermediate  time  in  another 
employ.     Ibid. 

10.  Held,  also,  that  the  wages  for  the  outward 
voyage  to  St.  Petersburgh.  were,  by  the  capture 
and  condemnation,  vested  by  an  absolute  title 
in  the  libellant,  in  1809;  that  they  might  then 
have  been  sued  for,  and  consequently,  by  lapse 
of  time,  upon  the  principles  of  courts  of  admi- 
ralty, are  now  state  claims,  incapable  of  being 
asserted  here.     Ibid. 
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SEA-STORES. 

1.  Cordage,  ravens  duck,  and  sail-cloth,  found 
«n  board  a  vessel  on  her  return  from  a  voyage, 
are  not  sea-slores,  within  the  forty-lilth  pection 
of  the  collection  act  of  1799.  If  inlendetl  for  the 
use  of  the  shiji,  they  are  part  of  her  lackh*.  ap- 
parel or  fnrnilnre;  if  not,  they  are  pait  of  her 
cargo.  I'lic  United  Stales  v.  'riceuty-Four  Coils 
of  Cordage.  Baldwin's  C.  C.  1\.  504. 

2.  On  an  infoimation  against  specific  articles, 
as  sea-stores  forfeited,  the  court  cannot  ailjudge 
them  to  be  forfeited  as  part  of  the  cargo  or  mer- 
chandise, or  as  part  of  the  tackle  of  the  ship. 
Ibul. 


SEISIN. 


1.  If  a  man  enter  into  lands,  having  title,  his 
seisin  is  not  bounded  by  his  actual  occupancy, 
but  is  held  to  be  co-extensive  with  his  title. 
Green  v.  Liter,  8  Cranch,  229;  3  Cond.  Rep.  97. 

2.  But  if  a  man  enter  without  title,  his  seisin 
is  confined  to  his  possession  by  metes  and 
bounds.     Ibid. 

3.  An  entry  into  a  parcel  which  is  vacant,  will 
not  give  seisin  of  a  parcel  which  is  in  an  adverse 
seisin  ;  but  an  entry  into  the  last  parcel,  in  the 
name  of  the  whole,  will  enure  as  an  entry  into 
the  vacant  parcel.     Ibid. 

4.  Under  a  conveyance,  taking  effect  under 
the  statute  of  uses,  the  bargainee  has  a  complete 
seisin  in  deed,  without  actual  entry  or  livery  of 
seisin.     Ibid. 

5.  A  conveyance  of  wild  and  vacant  lands, 
gives  the  grantee  a  constructive  seisin,  whhout 
entry.     Ibid. 

6.  The  nature  of  the  Indian  title,  though  to 
be  respected  by  courts,  until  it  be  legitimately 
extinguished,  is  not  such  as  to  be  absolutely  re- 
pugnant to  a  seisin  in  fee  on  the  part  of  the  state 
within  whose  territories  the  lands  lie.  Fletcher 
V.  Peck,  6  Cranch,  87  ;  2  Cond.  Rep.  308. 

7.  If  a  mere  trespasser,  without  any  claim  or 
pretence  of  title,  enters  into  land,  and  holds  the 
same  adversely  to  the  title  of  the  owner,  it  is  an 
ouster  or  disseisin  of  the  owner.  But,  in  such 
case,  the  possession  of  the  trespasser  is  bounded 
by  his  actual  occupancy,  and  consequently  the 
owner  is  not  disseised  except  as  to  the  portion 
so  occupied.  Lessee  of  Clarke  v.  Courtney,  5 
Peters.  320. 

8.  Where  a  person  enters  into  land  under  a 
deed  or  title,  his  possession  is  construed  to  be 
co-extensive  with  his  deed  or  title ;  and  although 
the  deed  or  title  may  turn  out  to  be  defective  or 
void,  yet  the  true  owner  will  be  deemed  to  be 
disseised  to  the  extent  of  the  boundaries  of  such 
deed  or  title.  This,  however,  is  subject  to  some 
qualifications.  For  if  the  true  owner  be  at  the 
same  time  in  possession  of  part  of  the  land, 
claiming  title  to  the  whole,  then  his  seisin  ex- 
tends, by  construction  of  law,  to  all  the  land 
which  is  not  in  the  actual  possession  or  occu- 
pancy, by  enclosure  or  otherwise,  of  the  party 
so  claiming  under  a  defective  deed  or  title. 
Ibid. 


9.  In  the  ca.se  of  The  Society  for  Propagating 
the  Gospel  v.  The  Town  of  Pawlef,  4  Peters,  the 
court  held,  that  where  a  party  entered  as  a  mere 
trespasser,  without  title,  no  ouster  could  be  pre- 
sumed in  favour  of  such  a  naked  possession  ; 
but  that  when  a  party  entered  under  a  title  ad- 
verse to  the  plaintitr,  it  was  an  ouster  of,  and  an 
adverse  possession  to  the  true  owner.  The  doc- 
trines recognised  by  the  supreme  court,  are  in 
harmony  with  those  established  by  the  autho- 
rity of  other  courts,  especially  by  the  court  of 
Kentucky.     Ibid. 

10.  Where  two  persons  are  in  possession  of 
land  at  the  same  time,  under  different  titles,  the 
law  adjudges  him  to  have  the  seisin  of  the  es- 
tate, who  has  the  better  title.  Barr  v.  Gratz,  4 
Wheat.  213;  4  Cond.  Rep.  426. 

11.  In  cases  where  portions  of  the  same  land 
are  claimed  under  different  titles,  and  each  of 
the  parties  claims  possession  of  the  whole,  to 
the  extent  of  his  title,  in  virtue  of  an  actual 
seisin  of  a  part,  the  law  adjudges  the  seisin  of 
the  unoccupied  part  to  the  party  having  the 
better  title;  and  the  disseisin  of  the  other  party, 
having  the  inferior  title,  does  not  extend  beyond 
the  limit  of  his  occupancy :  and  his  case  is  the 
same  as  if  he  had  entered  on  the  land  without 
title.     Ibid. 

12.  Where  one  having  no  title,  conveys  to  a 
third  person,  who  enters  under  the  conveyance, 
the  law  holds  him  to  be  a  disseisor.  Bradstreet 
V.  Huntington,  5  Peters,  402. 

13.  The  common  law  generally  regards  dis- 
seisin as  an  act  of  force,  and  always  as  a  tor- 
tious act ;  yet  out  of  regard  to  having  a  tenant 
to  the  precipe,  and  one  promptly  to  do  service 
to  the  lord,  it  attaches  to  it  a  variety  of  legal 
rights  and  incidents.     Ibid. 

14.  A  deed  for  lands,  out  of  the  possession  of 
the  grantor  at  the  time  of  the  execution  of  the 
deed,  does  not  convey  the  lands;  and  a  cove- 
nant of  seisin  in  the  deed,  is  not  broken,  as  to 
the  lands  which  were  then  out  of  the  possession 
of  the  grantor.  Thomas  v.  Perry,  Peters'  C.  C. 
R.  49. 

15.  In  deeds  where  the  seisin  forms  no  part 
of  the  description  of  the  lands  granted,  a  cove- 
nant of  seisin  applies  to  the  present  seisin  as 
well  as  to  the  title.     Ibid. 

16.  Where  the  commonwealth  is  seised  under 
an  inquest  of  office  of  lands,  the  seisin  must  be 
deemed  to  continue  until  the  title  is  lawfully 
parted  with;  for  the  commonwealth  cannot  be 
disseised.  A  resolve  of  the  legislature,  releas- 
ing such  title  to  another,  may  be  construed  as  a 
grant,  if  necessary  to  give  it  efTect.  Stokes  v. 
Datves,  4  Mason's  C.  C.  R.  268.      • 

17.  In  an  action  for  mesne  profits,  the  confes- 
sion of  entry  by  the  defendant  in  the  ejectment, 
is  sufficient  evidence  to  enable  the  plaintiff'  to 
recover  damages  and  mesne  profits;  aliter,  when 
the  judgment  in  the  ejectment  was  obtained  by 
default.     Jbid. 

18.  In  a  writ  of  right,  the  tenant  cannot  give 
in  evidence  the  title  of  a  third  person,  with 
which  he  has  no  privity ;  unless  it  be  for  the 
purpose  of  disproving  the  demandant's  seisin. 
Therefore,  where  the  demandant  proves  an  ac- 
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tual  seisiii,  by  a  pedis  possessio,  the  tenant  can- 
not be  permitted  to  prove  a  superior  outstanding 
title,  since  it  does  not  disprove  the  demandant's 
seisin.  But  where  the  demandant  rehes  for 
proof  of  seisin  solely  upon  a  constructive  actual 
seisin,  in  virtue  of  a  patent  from  the  state,  of 
vacant  lands,  the  tenant  may  show  that  the  land 
had  been  previously  granted  by  the  state,  for 
{hat  divests  the  title  of  the  state,  and  disproves 
the  demandant's  constructive  seisin.  Green  v. 
Watkins,  7  Wheat.  27;  5  Cond.  Rep.  218. 

19.  Actual  seisin,  or  seisin  in  deed,  is  at  com- 
mon law  necessary  to  maintain  a  writ  of  right. 
Liter  v.  Green,  2  Wheat.  306;  4  Cond.  Rep. 
129. 

20.  Actual  seisin,  or  seisin  in  deed,  may  be 
not  only  an  entry  under  title  and  perception  of 
esplees.  but  there  may  also,  by  construction  of 
law,  be  an  actual  seisin  in  other  cases,  which 
shall  be  sufficient  for  all  the  purposes  of  the  ac- 
tion in  legal  intendment.     Ibid. 

21.  An  entry  is  not  always  necessary  to  give 
an  actual  seisin,  or  seisin  in  deed ;  for  if  the 
land  be  in  lease  for  years,  courtesy  may  be 
without  entry  on  the  land,  or  even  receipt  of 
such,  and  yet  courtesy  depends  on  actual  seisin. 
Ibid. 

22.  Taking  of  esplees  is  but  evidence  of 
seisin  ;  and  a  seisin  in  deed,  once  established, 
either  by  a  pedis  possessio,  or  by  construction  of 
law,  the  taking  of  esplees  is  a  necessary  infer- 
ence of  jaw.     Ibid. 

23.  A  conveyance  of  waste  or  vacant  lands, 
gives  a  constructive  actual  seisin  to  the  grantee, 
without  actual  entry,  so  as  to  enable  him  to 
maintain  a  writ  of  right.     Jbid. 

24.  When  the  demandant  in  a  writ  of  right 
has  the  first  patent  for  the  land,  and  the  tenant 
afterwards  obtains  a  patent  for  the  same  land, 
under  which  he  enters  and  obtains  the  first  pos- 
session, and  the  demandant  afterwards  enters 
and  obtains  possession  under  his  first  grant  of 
the  land,  not  included  in  the  second  grant,  the 
demandant  has  the  better  legal  title;  and  his 
seisin  presently,  by  virtue  of  his  patent,  gives 
him  the  best  mere  right  to  the  land  ;  and  a  for- 
tiori, to  that  not  included  in  the  actual  close  of 
the  second  grantee,  for  the  demandant  has,  by 
construction  of  law,  the  eldest  seisin,  as  well  as 
the  eldest  patent.     Ibid. 

25.  Where  two  persons  are  in  possession  of 
lands,  by  an  imperfect  and  tortious  title,  as  by 
disseisin,  a  release  of  one  will  enure  to  the  bene- 
fit of  both.  Flagg  v.  3Iann,  2  Sumner's  C.  C.  R. 
487. 

26.  A  disseisor  rn  possession  has  a  lawful  es- 
tate, which  he  may  alien ;  and  his  alienee  will 
have  a  good  title  as  against  all  persons  not  hav- 
ing a  paramount  title.     Ibid. 

27.  It  is  a  general  rule  that  a  disseisor  cannot 
qualify  his  own  wrong,  but  must  be  considered 
a  disseisor  in  fee.  But  this  rule  is  introduced 
for  the  benefit  of  the  disseisee,  to  enable  him  to 
elect  his  remedy;  and  it  must  appear  that  the 
party  found  in  possession,  entered  without  right; 
for  if  his  entry  was  congeable,  or  his  possession 
lawful,  his  entry  and  possession  will  be  con- 
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sidered  as  limited  by  his  right.     Ricard  v.  Wil- 
liams, 7  Wheat.  59;  5  Cond.  Rep.  237. 

28.  One  heir,  notwithstanding  his  entry  as 
heir,  may  afterwards,  by  disseisin  of  his  co-heirs, 
acquire  an  e.xclusive  possession,  upon  which  the 
statute  will  run  against  him.     Ibid. 

29.  Where  a  party  is  disseised,  he  cannot 
convey  his  title  to  the  premises  of  which  he  is 
disseised,  by  a  quit-claim  deed.  Wakefield  v. 
Ross,  5  Mason's  C.  C.  R.  18. 

30.  Where  a  person  enters  into  possession  un- 
der a  recorded  deed,  claiming  title  to  entirety, 
and  exercises  acts  of  ownership,  it  is  a  disseisin 
of  all  persons  who  claim  title  to  the  same  land, 
to  the  extent  of  the  boundaries  in  the  deed. 
Prescott  V.  Nevers,  4  Mason's  C.  C.  R.  326. 

31.  In  cases  of  co-tenants,  where  there  is  no 
visible  adverse  seisin  of  any  part  of  the  land, 
an  entry  by  one  of  the  co-tenants  gives  a  seisin 
of  the  whole,  according  to  their  titles.  Thomas 
v.  Hatch,  3  Sumner's  C.  C.  R.  170. 

32.  Persons  entering  upon  lands  belonging  to 
the  state,  are  to  be  deemed  mere  intruders;  yet,  as 
against  all  other  persons,  the  entry  will  be  a  suf- 
ficient seisin  to  support  a  writ  of  right.     Ibid. 

33.  Where  demandants  show  a  seisin,  that 
will  be  presumed  to  continue  until  some  ad- 
verse seisin,  or  disseisin  is  shown.     Ibid. 

34.  In  Kentucky,  to  enable  a  demandant  to 
recover  in  a  writ  of  right  he  must  show  seisin 
within  thirty  years.  Ellicott  ^Meredith  v.  Pearl, 
1  M'Lean'sC.  C.R.  216. 

35.  By  the  common  law,  seisin  during  cover- 
ture must  be  shown,  to  entitle  the  husband  to 
claim  as  tenant  by  the  curtesy.  Lessee  of  Barr 
v.  Galloway,  1  M'Lean's  C.  C.  R.  476. 

36.  To  this  rule  there  are  certain  exceptions. 
Ibid. 

37.  An  entry  on  wild  lands  unnecessary,  if  no 
adverse  possession.     Ibid. 

38.  Letters  patent  give  actual  seisin.     Ibid. 

39.  Adverse  possession  must  be  shown,  not 
presumed,  against  the  deed.     Ibid. 

40.  A  mere  non-possession  of  real  estate  by 
the  devisee,  under  a  devise  short  of  the  period 
prescribed  by  the  statute  of  limitations,  to  bar  a 
right  of  entry,  does  not  amount  to  a  positive  re- 
nunciation or  disclaimer  of  the  devise,  or  to 
proof  thereof,  on  the  part  of  the  devisee.  Web- 
ster V.  Gilman,  1  Story's  C.  C.  R.  499. 

41.  Query,  Whether,  by  our  law,  any  renun- 
ciation or  disclaimer,  not  by  deed  or  matter  of 
record,  would  be  an  extinguishment  of  the  right 
of  the  devisee.  At  all  events,  it  should  be  evi- 
denced by  some  solemn  act  or  acknowledgment 
in  writing,  or  by  some  such  open  and  positive 
act  as  will  prevent  all  future  cavil,  and  operate 
as  a  quasi  estoppel.     Ibid. 

42.  A  tenant  in  fee  simple  cannot  maintain  a 
right  of  entry  founded  upon  his  supposed  seisin 
of  a  freehold  only ;  for  he  has  no  such  estate 
separate  from  the  entire  fee.  But  he  must 
count  according  to  the  fact,  upon  his  own  seisin, 
in  fee  simple.  The  same  is  the  case  with  a 
tenant  in  fee  tail ;  and  his  appropriate  remedy  is 
by  a  writ  of  formedon,  and  not  by  a  writ  of  en- 
try.    Ibid. 
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43.  Where  a  devisee  of  a  life-estate  makes  a 
conveyance  thereof,  at  a  time  when  she  is  dis- 
seised of  the  premises,  the  conveyance  is  inope- 
rative.    Ibtd. 

44.  Where  a  devisee  in  remainder  in  fee  pur- 
chases the  life-eslate,  he  becomes  tenant  in  fee 
simple,  and  the  hfe-estate  becomes  merged  in 
the  remainder.     Ibid. 

45.  Where  there  is  a  devise  to  A  for  life,  re- 
mainder to  B  and  C,  to  preserve  contingent  re- 
mainders, remainder  to  the  issue  of  A  in  tail 
male,  there  if  A  shonid  renounce  or  disclaim 
the  life-estate,  the  subsequent  remainders  to  B 
and  C  would  immediately  take  effect,  and  so  pre- 
serve the  contingent  remainder  to  the  issue  of  A 
in  tail  male.     Ibid. 


SEIZURE. 

1.  The  trial  of  seizures  under  the  act  of  the 
18th  of  February,  1793,  "for  enrolling  and  li- 
censing ships  or  vessels  to  be  employed  in  the 
coasting  trade  and  fisheries,  and  for  regulating 
the  same,"'  is  to  be  in  the  judicial  district  in 
which  the  seizure  was  made,  without  regard  to 
the  district  where  the  forfeiture  accrued.  Keene 
v.  The  United  States,  5  Cranch,  304 ;  2  Cond.  Rep. 
265. 

2.  A  doubt  concerning  the  construction  of  a 
law  may  be  good  ground  for  seizure,  and  author- 
ize a  certificate  of  probable  cause.  The  United 
States  v.  Riddle,  5  Cranch,  311;  2  Cond.  Rep. 
266. 

3.  A  vessel  having  violated  a  law  of  the  Uni- 
ted States,  cannot  be  seized  for  such  violation 
after  the  law  has  expired.  United  States  v.  The 
Skip  Helen.  6  Cranch,  203 ;  2  Cond.  Rep.  346. 

4.  '-Probable  cause"  means  less  than  evi- 
dence which  would  justify  condemnation.  It 
imports  a  seizure  made  under  circumstances 
^vl^ich  warrant  suspicion.  Locke  v.  The  United 
States,  7  Cranch,  339;  2  Cond.  Rep.  521. 

5.  If  a  merchant-vessel  of  the  United  States 
be  seized  by  the  naval  force  of  the  United  States, 
within  the  territorial  jurisdiction  of  a  foreign 
friendly  power,  for  a  violation  of  the  laws  of  the 
United  States,  it  is  an  offence  against  that  power, 
which  must  be  adjusted  between  the  two  go- 
vernments. The  supreme  court  can  take  no 
cognizance  of  it.  The  law  does  not  connect 
that  trespass  with  the  subsequent  seizure  by  the 
civil  authority,  under  the  process  of  the  distiict 
court,  so  as  to  annul  the  proceedings  of  that 
court  against  tlie  vessel.  Ship  Richmond  v.  The 
United  States,  9  Cranch,  102;  3  Cond.  Rep.  294. 

6.  If  a  collector  justify  the  detention  of  a  ves- 
sel, under  the  eleventh  section  of  the  embargo 
Jaw  of  the  25th  of  April,  1808.  he  need  not  show- 
that  his  opinion  was  correct,  nor  that  he  used 
reasonable  care  and  ddigence  in  ascertaining  the 
facts  upon  which  his  opinion  was  formed.  It  is 
sufficient  that  he  honestly  entertained  the  opi- 
nion upon  which  he  acted.  Otis  v.  IVatkins,  9 
Cranch,  339;  3  Cond.  Rep.  424. 

7.  In  order  to  constitute  a  valid  seizure,  so  as 


to  entitle  the  party  to  the  proceeds  of  a  forfeit- 
ure, there  must  be  an  open,  visible  possession 
claimed,  and  authority  exercised  under  thi*  seiz- 
ure. A  seizure,  once  voluntarily  abandoned, 
loses  its  valulity.  'J'he  Jose/a  Scgunda,  10  Wheat. 
312;  6  Cond.  Rep.  111. 

8.  A  seizure,  not  followed  by  an  actual  prose- 
cution, or  by  a  claim,  in  the  district  court,  before 
a  hearing  on  the  merits,  insisting  on  the  benefit 
of  the  seizure,  becomes  a  nullity.     Ibid. 

9.  American  ships,  offending  against  our  own 
laws,  may  be  seized  upon  the  ocean  ;  and  foreign 
ships  thus  offeniling  within  our  territorial  juris- 
diction, may  be  pursued  and  seized  upon  the 
ocean,  and  brought  into  our  ports  lor  adjudica- 
tion. But  in  such  cases  the  party  seizes  at  his 
peril;  and  is  liable  to  costs  and  damages  if  he 
tails  to  establish  the  forfeiture.  The  Marianna 
Flora,  11  Wheat.  1 ;  6  Cond.  Rep.  201. 

10.  A  seizure  was  made  in  the  port  of  New 
Orleans,  under  the  si.xty-seventh  section  of  the 
act  of  1799,  for  the  collection  of  duties  (3  Vol. 
L.  U.  S.),  which  authorizes  the  collector,  where 
he  shall  suspect  a  false  and  fraudulent  entry  to 
have  been  made  of  any  goods,  wares,  or  mer- 
chandises, to  cause  an  examination  to  be  made; 
and  if  found  to  differ  from  the  entry,  the  mer- 
chandise is  declared  to  be  forfeited,  unless  it 
shall  be  made  to  appear  to  the  collector,  or  to 
the  court  in  which  a  prosecution  for  the  forfeit- 
ure shall  be  had,  that  such  difference  proceeded 
from  accident  or  mistake,  and  not  from  an  inten- 
tion to  defraud  the  revenue.  After  hearing  the 
testimony  offered  in  the  cause,  the  court  decreed 
and  ordered  that  the  property  seized  be  restored 
to  the  claimant,  upon  the  payment  of  a  duty  of 
fifteen  per  cent,  ad  valorem;  that  the  libel  be 
dismissed,  and  that  probable  cause  of  seizure  be 
certified  of  record.  The  United  States  appealed 
from  this  decree.  The  court  not  being  able  to 
decide,  from  the  evidence  sent  up  with  the  re- 
cord, that  the  article,  in  point  of  fact,  differs 
from  the  entry  at  the  custom-house,  affirmed  the 
decree  of  the  court  below.  United  States  v.  One 
Hundred  and  Treclve  Casks  of  Su^ar.  8  Peters, 
277. 

11.  All  seizures  under  laws  of  impost,  navi- 
gation, or  trade  of  the  United  States,  where  the 
seizures  are  made  in  waters  navigable  from  the 
sea,  by  vessels  of  ten  or  more  tons  burthen,  are 
civil  causes  of  admiralty  and  maritime  jurisdic- 
tion, and,  under  the  judiciary  act  of  September 
24th,  1789.  ch.  20,  are  triable  without  a  jury. 
Whelan  v.' The  United  States,  7  Cranch,  112;  2 
Cond.  Rep.  437. 

12.  Where,  in  an  instance  or  revenue  case, 
the  government  makes  out  a  prima  facie  case 
of  forfeiture,  the  onus  probandi  is  thrown  on  the 
claimant ;  and  if  he  fails  to  remove  the  pre- 
sumptions which  the  law  raises,  condemnation 
will  follow.  The  Luminary,  8  Wheat.  407;  5 
Cond.  Rep.  473. 

13.  In  cases  of  seizures  made  on  land  under 
the  revenue  laws,  the  district  court  proceeds  as 
a  court  of  common  law,  according  to  the  course 
of  the  exchequer,  on  informations  in  rem  :  and 
the  trial  of  the  i.ssues  of  fact  is  to  be  by  a  jury. 
But  in  cases  of  seizures  on  waters  navigab'e  by 
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vessels'  from  sea,  of  ten  or  more  tons  burthen,  it 
proceeds  as  an  instance  court  of  admiralty,  and 
the  trial  is  to  be  by  the  court.  The  Sarah,  8 
Wheat.  391;  5  Cond.  Rep.  472. 

14.  A  libel,  charging  the  seizure  to  have  been 
on  water,  when  in  fact  it  was  made  upon  land, 
vpill  not  support  a  verdict,  and  sentence  or  judg- 
ment thereon,  but  must  be  amended  or  dis- 
missed. The  two  jurisdictions,  and  the  proceed- 
ings thereon,  are  to  be  kept  entirely  distinct. 
Ibid. 

15.  The  right  of  a  nation  to  seize  vessels  at- 
tempting an  illicit  trade,  is  not  confined  to  its 
harbours,  or  to  the  range  of  its  batteries.  Its 
power  to  secure  itself  from  injury  may  certainly 
be  e.vercised  beyond  the  limits  of  its  territories. 
This  right  does  not  appear  to  be  restricted  with- 
in any  marked  boundaries.  If  the  means  used 
by  a  nation  for  this  purpose  be  such  as  unneces- 
sarily to  vex  and  harass  foreign  lawful  commerce, 
foreign  nations  will  resist  their  exercise.  If  they 
are  such  as  are  reasonable,  and  required  to  pre- 
vent their  laws  from  violation,  they  will  be  re- 
garded and  submitted  to.  Church  v.  Hubbart,  2 
Cranch,  187;  1  Cond.  Rep.  385. 

16.  If  a  seizure  by  a  collector  for  a  violation 
of  the  revenue  laws  of  the  United  States  be  vo- 
luntarily abandoned,  and  the  property  is  restored 
before  the  libel  or  information  is  filed,  the  dis- 
trict court  of  the  United  Slates  has  no  jurisdic- 
tion of  the  cause.  Jurisdiction  as  to  revenue 
forfeitures  was  intended,  by  the  act  of  congress 
of  24th  September,  1789,  to  be  given  to  the 
court  of  the  district,  not  where  the  offence  was 
committed,  but  where  the  seizure  was  made. 
The  Brig  Ann,  9  Cranch,  289  ;  3  Cond.  Rep.  405. 

17.  Where  a  seizure  for  a  breach  of  the  laws 
of  the  United  States  is  finally  adjudged  wrong- 
ful, and  without  probable  cause,  by  their  courts, 
the  party  may  proceed,  at  his  election,  by  a  suit 
at  common  law,  or  in  the  instance  court  of  ad- 
miralty, for  damages  for  the  illegal  act.  But  the 
common  law  remedy,  in  such  case,  must  be 
sought  for  in  the  state  courts;  the  courts  of  the 
United  Slates  having  no  jurisdiction  to  decide  on 
the  conduct  of  their  otTicers,  in  the  execution  of 
their  laws,  in  suits  at  common  law,  until  the 
case  shall  have  passed  through  the  state  courts. 
Slocum  V.  Mayberry  et  al.,  2  Wheal.  1;  4  Cond. 
Rep.  1. 

18.  The  courts  of  the  United  States  have  ex- 
clusive jurisdiction  of  all  seizures  made  on  land 
or  on  water,  for  a  breach  of  the  revenue  laws  of 
the  United  States;  and  any  intervention  of  a 
state  authority,  which,  by  taking  the  thing  seized 
out  of  the  hands  of  the  United  States'  oflicer, 
might  obstruct  the  exercise  of  jurisdiction,  is 
unlawful.  In  such  a  case,  the  United  States. 
having  cognizance  of  the  seizure,  may  enforce  a 
re-delivery  of  the  thing  by  attachment,  or  by 
other  summary  process.     Ibid. 

19.  The  party,  supposing  himself  aggrieved 
by  a  seizure,  cannot,  because  he  considers  it 
tortious,  replevy  the  property  out  of  the  custody 
of  the  seizing  otficer,  or  of  the  court  having  cog- 
nizance of  the  cause.  If  the  officer  has  a  right, 
under  the  laws  of  the  United  States,  to  seize  for 
a  supposed  forfeiture,  the  question  whether  that 


forfeiture  has  been  actually  incurred,  belongs 
exclusively  to  the  federal  courts;  and  it  depends 
on  the  final  decree  of  such  courts  whether  such 
seizure  is  to  be  deemed  rightful  or  tortious.  If 
the  seizing  officer  should  refuse  to  institute  pro- 
ceedings to  ascertain  the  forfeiture,  the  district 
court  may,  upon  the  application  of  the  aggrieved 
party,  compel  the  officer  to  proceed  to  adjudica- 
tion, or  to  abandon  the  seizure.     Ibid. 

20.  If  the  seizure  be  finally  adjudged  wrong- 
ful, and  without  reasonable  cause,  the  party  ag- 
grieved may  proceed,  at  his  election,  by  a  suit 
at  common  law  or  in  the  admiralty,  for  damages 
for  the  illegal  act.  In  that  case,  any  remedy 
which  the  law  may  afford  to  the  party,  other 
than  such  as  might  be  obtained  in  the  admiralty, 
can  be  prosecuted  in  the  state  courts.     Ibid. 

21.  The  courts  of  the  United  States  have  an 
exclusive  cognizance  of  the  questions  of  forfeit- 
ure, upon  all  seizures  made  under  the  laws  of 
the  United  States;  and  it  is  not  competent  for  a 
state  court  to  entertain  or  decide  such  question 
of  forfeiture.  If  a  sentence  of  condemnation  be 
definitively  pronounced  by  the  proper  court  of 
the  United  States,  it  is  conclusive  that  a  forfeit- 
ure has  been  incurred:  if  a  sentence  of  acquit- 
tal, it  is  equally  conclusive  against  the  forfeiture ; 
and  in  either  case  the  question  cannot  be  again 
litigated  in  any  common  law  forum.  Gclston  et 
al.  V.  Hoyt,  3  Wheat.  246 ;  4  Cond.  Rep.  244. 

22.  Where  a  seizure  is  made  for  a  supposed 
forfeiture,  under  a  law  of  the  United  States,  no 
action  of  trespass  lies  in  any  common  law  tribu- 
nal, until  a  final  decree  is  pronounced  upon  the 
proceeding  in  rem,  to  enforce  such  forfeiture: 
for  it  depends  on  the  final  decree  of  the  court, 
proceeding  in  rem,  whether  such  seizure  is  to 
be  deemed  rightful  or  tortious ;  and  the  action, 
if  brought  before  such  decree  is  made,  is  brought 
too  soon.     Ibid. 

23.  If  a  suit  be  brought  against  the  seizing 
officer  for  the  supposed  trespass,  while  the  suit 
for  the  forfeiture  is  depending,  the  fact  of  such 
pendency  may  be  pleaded  in  abatement,  or  as  a 
temporary  bar  of  the  action  ;  if  after  a  decree 
of  condemnation,  then  that  fact  may  be  pleaded 
as  a  bar ;  if  after  an  acquittal,  with  a  certificate 
of  reasonable  cause  of  seizure,  then  that  may  be 
pleaded  as  a  bar;  if  after  an  acquittal,  without 
such  certificate,  then  the  officer  is  without  any 
justification  for  the  seizure,  and  it  is  definitively 
settled  to  be  a  tortious  act.     Ibid. 

24.  If,  to  an  action  of  trespass  in  a  state  court 
for  seizure,  the  seizing  officer  plead  the  fact  of 
forfeiture  in  his  defence,  without  averring  a  lis 
pendens,  or  a  condemnation,  or  an  acquittal 
with  a  certificate  of  a  reasonable  cause  of  sei- 
zure, the  plea  is  bad  ;  for  it  attempts  to  put  in 
issue  the  question  of  forfeiture  in  a  state  court. 
Ibid. 

25.  At  common  law,  any  person  may,  at  his 
peril,  seize  for  a  forfeiture  to  the  government; 
and  if  the  government  adopt  his  seizure  and  the 
property  is  condemned,  he  is  justified.  By  the 
27th  section  of  the  act  of  February  18th,  1793, 
ch.  153,  officers  of  the  revenue  are  authorized 
to  make  seizures  of  any  ship  or  goods,  for  any 
brea?h  of  the  laws  of  the  United  States.     Ibid. 
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26.  A  plea  juslifying  a  seizure  and  deleiilion, 
by  virlue  of  the  seventh  seetion  of  the  act  of 
179-1,  uiuler  tlie  express  instructions  of  the  pre- 
sident, must  avor  that  the  naval  or  military  force 
of  the  United  States  was  employed  for  that  pur- 
pose, and  that  the  seizor  beloiiired  to  the  force 
so  employed.  That  e.vception  was  not  intended 
to  apply,  except  to  cases  where  a  seizure  or  de- 
tention could  not  be  enforced  by  tlie  ordinary 
civil  power,  and  there  was  a  necessity,  in  the 
opinion  of  the  president,  to  employ  a  "naval  or 
military  power  for  the  purix)se.  A  plea,  alleginji 
a  seizure  lor  a  forfeiture  as  a  justilieation,  should 
state  not  only  the  facts  relied  on  to  establish  the 
forfeiture,  but  aver  that  the  property  thereby 
became,  and  was  actually  forfeited,  and  was 
seized  as  forfeited.     Ibid. 

27.  The  seventh  section  of  the  act  of  1794, 
did  not  authorize  the  president  of  the  United 
Slates  to  order  private  individuals  to  make  sei- 
zures under  its  provisions;  but  only  to  employ 
the  naval  force  to  enforce  seizures.     Ibid. 

28.  To  make  a  seizure  by  the  collector,  under 
the  act  of  January  9th,  1809,  ch.  176,  legal,  it 
was  not  necessary  that  it  should  be  made  by  the 
collector  in  person,  or  by  his  written  authority; 
nor  that  a  record  of  it  should  have  been  made. 
The  Bolina,  1  Galiis.  C.  C.  R.  75. 

29.  At  common  law,  any  individual  might 
seize  for  the  king;  and,  upon  this  ground,  it  has 
been  held,  that  public  or  private  armed  ships 
may  seize  for  violation  of  a  statute.  But  in  such 
case,  it  is  at  the  peril  of  the  party  making  the 
seizure.     The  Rover,  2  Galiis.  C.  C.  R.  241'. 

30.  To  justify  a  seizure,  there  must  be  proba- 
ble cause  of  seizure ;  and  if  an  officer  of  the 
customs  seize  without  probable  cause,  no  in- 
dictment lies  for  resisting  him  in  the  seizure; 
for  he  is  not  in  the  execution  of  his  office.  Uni- 
ted States  V.  Gay,  2  Galiis.  C.  C.  R.  359. 

31.  A  collector  of  the  customs,  who  makes  a 
seizure  of  goods  for  an  asserted  forfeiture,  and, 
before  the  proceedings  in  rem  are  consummated 
by  a  sentence  of  condemnation,  is  removed  from 
otfice,  acquires  an  inchoate  right  by  the  seizure, 
which,  by  the  subsequent  decree  of  condemna- 
tion, gives  him  an  absolute  right  to  his  share  of 
the  forfeiture,  under  the  collection  act  of  March 
2d,  1799,  ch.  128.  Van  Ness  v.  Buel,  4  Wheat. 
74;  4  Cond.  Rep.  394. 

32.  Seizures  for  the  breach  of  municipal  laws, 
are  made  at  the  peril  of  the  seizors.  If  made 
without  probable  cause,  the  seizors  are  liable  for 
all  the  consequences;  for  the  act  is  construed  a 
tortious  act,  and  his  diligence  for  the  preserva- 
tion of  the  property,  is  no  defence  against  losses 
occasioned  by  superior  force,  or  inevitable  casu- 
alty.    Burke  v.  Trevitt,  1  Mason's  C.  C.  R.  96. 

33.  Where  a  seizure  is  made  within  the  limits 
of  a  judicial  district,  the  district  court  of  that 
district  has  exclusive  original  cognizance  thereof; 
and  if  the  property  is  brought  into  another  dis- 
trict, it  will  be  remitted  to  the  proper  district. 
But  the  cognizance  of  seizures  on  the  high  seas 
is  concurrent  in  all  the  district  courts,  and  pro- 
perly vests  in  the  court  of  that  district  into  which 
the  property  is  brought.  The  Abby.  1  Mason's 
C.  C.  R.  361. 


34.  If  a  seizure  be  abandoned,  no  jurisdiction 
attaches  to  any  court,  mdess  there  be  a  new 
seizure.  But,  to  constitute  such  abandonment, 
there  must  be  an  niie(]uivocal  act  ol  tlereliction. 
If,  after  a  seizure  of  a  slkip,  the  master  agrees  to 
navigate  her  into  port,  under  the  direction  of  the 
seizor,  and  then  to  give  her  into  the  possession 
of  the  seizor,  this  is  no  abandonment,  although, 
in  consecjnence  of  such  agreement,  the  seizor's 
crew  are  withdrawn  from  the  ship.     Ibid. 

35.  The  act  of  the  30th  of  March,  1802,  hav- 
ing described  what  should  be  considered  as  the 
Indian  country  at  that  time,  as  well  as  at  any 
future  time,  when  purchases  of  territory  should 
be  made  of  the  Indians,  the  carrying  of  spiritu- 
ous liquors  into  a  territory  so  purchased,  after 
March,  1802,  although  the  same  should  be  at 
the  time  frequented  and  inhabited  e.vclusively 
by  Indians;  wouki  not  be  an  ofi"ence  within  the 
meaning  of  the  beforementioned  acts  of  congress, 
so  as  to  subject  the  goods  of  the  trader,  found  in 
company  with  those  liquors,  to  seizure  and  for- 
feiture. American  Fur  Co.  v.  The  United  Stales, 
3  Peters,  368. 

36.  It  is  of  no  consequence  whatever,  what 
were  the  original  grounds  of  the  seizure,  whether 
founded  or  not,  if  the  goods  were  in  point  of  law 
subject  to  forfeiture.  The  United  States  are 
not  bound  down  by  the  acts  of  the  seizors  to  the 
causes  which  influenced  them  in  making  the 
seizure,  nor  by  any  irregularity  on  their  .part  in 
conducting  it,  if  the  seizure  can  be  maintained 
as  founded  on  an  actual  forfeiture  at  the  time 
of  the  seizure.  It  was  rightly  held  in  the  dis- 
trict court,  that  no  question  arose  on  the  issues 
which  the  jury  were  to  try,  except  upon  the 
causes  of  forfeiture  alleged  in  the  information. 
JVood,  Claimant,  v.  The  United  States,  16  Peters, 
342. 

37.  Evidence  of  fraud  deducible  from  the 
other  invoices  of  goods  was  ofTered  in  the  case. 
Held,  that  the  question  was  one  of  fraudulent 
intent,  or  not,  and  upon  questions  of  that  sort, 
where  the  intent  of  the  party  is  the  matter  in 
issue,  it  has  always  been  allowable,  as  well  in 
criminal  as  in  civil  cases,  to  introduce  evidence 
of  other  acts  and  doings  of  the  party  of  a  kindred 
character,  in  order  to  illustrate  his  intent  or  mo- 
tive in  the  particular  act  directly  in  judgTTient. 
If  the  invoices  of  the  goods  were  fraudeutly  made 
by  a  false  valuation  to  evade  or  defraud  the  re- 
venue, the  fact  that  they  were  entered,  and  the 
duties  having  been  paid  or  secured  at  the  cus- 
tom-house at  New  York  upon  these  invoices, 
was  no  bar  to  the  information  for  the  forfeiture 
of  the  goods  to  the  United  States.  It  never  can 
be  permitted,  that  a  party  who  perpetrates  a 
fraud  upon  the  custom-house,  and  thereby  enters 
his  goods  upon  false  invoices  and  false  valua- 
tions, and  gets  a  regular  delivery  thereof  upon 
the  payment  of  such  duties  as  such  false  invoices 
and  false  valuations  require,  can  avail  himself 
of  that  very  fraud  to  defeat  the  purposes  of  jus- 
tice.    Ibid. 

38.  The  sixty-sixth  section  of  the  revenue  col- 
lection act  of  1799.  ch.  128,  remains  in  full  force. 
Ibid. 

39.  There  must  be  a  positive  repugnancy  be- 
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tween  the  new  and  old  law  for  the  collection  of  I  recover  the  amount  of  sales,  set  off  his  share  of 


the  revenue  before  the  old  law  can  be  consi- 
dered as  repealed;  and  even  then,  the  old  law 
is  repealed  by  implication  only,  pro  tanto,  to  the 
extent  of  the  repugnancy.     Ibid. 

40.  The  addition  of  other  powers  to  custom- 
house officers  to  carry  into  effect  the  object  of 
the  former  laws,  and  sedulously  introduced  to 
meet  the  case  of  a  palpable  fraud,  should  not  be 
considered  as  repealing  the  former  laws.  There 
ought  to  be  a  manifest  and  total  repugnancy  in 
the  provisions  of  the  later  laws,  to  lead  to  the 
conclusion  that  they  abrogated  and  were  designed 
to  abrogate  the  former  laws.     Ibid. 

41.  The  burden  of  proof  in  the  ab.sence  of 
fraud  in  the  entry  of  the  goods  was  thrown  upon 
the  claimant.  There  was  probable  cause  for 
seizure  shown.  Probable  cause  must,  under  the 
seventy-first  section  of  the  act  of  1799,  in  con- 
nection with  the  circumstances  of  this  case. 
mean  reasonable  ground  of  presumption  that  the 
charge  is  or  may  be  well-founded.     Ibid. 
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SET-OFF. 

1.  The  defendant  cannot  ofTset  a  claim  for 
bad  debts,  made  by  the  misconduct  of  the  plain- 
tiff in  selling  the  defendant's  goods  as  factor, 
the  plaintiff  not  having  guarantied  those  debts. 
But  such  misconduct  is  properly  to  be  inquired 
into  in  a  suit  for  that  purpose.  Winchester  v. 
Hackley.  2  Cranch,  342;   1  Cond.  Rep.  415. 

2.  Under  the  bankrupt  law  of  the  United 
States  a  joint  debt  riiay  be  set  off  against  the 
separate  claim  of  the  assignee  of  one  of  the 
partners.  But  such  offset  could  not  have  been 
made  at  law,  independent  of  the  bankrupt  law. 
Tucker  v.  Oxiey.  5  Cranch,  34;  2  Cond.  Rep. 
182. 

3.  A  joint  debt  may  be  proved  under  a  sepa- 
rate commission,  and  a  full  dividend  received. 
It  is  equity  alone  which  can  restrain  the  joint 
creditor  from  receiving  his  full  dividend  until 
the  joint  effects  are  e,\hausted.     Ibid. 

4.  In  an  action  in  Virginia,  by  the  assignee  of 
a  negotiable  promissory  note  against  the  maker. 
the  latter  may  set  off  a  negotiable  note  of  the 
assignor  which  he  held  at  the  time  of  receiving 
notice  of  the  assignment  of  his  own  note,  al- 
though the  note  thus  set  off  was  not  due  at  the 
time  of  the  notice,  but  became  due  before  the 
note  upon  which  the  suit  was  brought.  Stewart 
V.Anderson,  6  Cranch,  203;  2  Cond.  Rep.  346. 

5.  If  three  joint  owners  of  a  cargo  employ 
the  master  of  the  ship  to  sell  it  for  them,  and  he 
afterwards  becomes  interested  in  the  share  of 
one  of  the  joint  owners,  he  cannot,  in  an  action 
brought  against  him  by  the  three  joint  owners  to 
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that  amount.     Young  et  al.  v.  Black,  7  Cranch, 
565;  2  Cond.  Rep.  607. 

6.  The  assignee  of  negotiable  paper  takes  it 
discharged  of  all  equity  as  between  the  original 
parties,  of  which  he  had  no  notice — otherwise, 
if  he  had  notice.  A  commission  of  bankruptcy 
is  notice,  and  if  mutual  debts  existed  with  the 
bankrupt's  creditor,  the  right  of  set-off  attaches. 
Humphreys  v.  BlighVs  Assignees,  4  Dall.  370. 

7.  No  debtor  of  the  United  States  can,  at  the 
trial,  set  off  a  claim  for  a  debt  due  to  him  by  the 
United  States,  unless  such  claim  shall  have  been 
submitted  to  the  accounting  officers  of  the  trea- 
sury, and  by  them  rejected,  except  in  cases  pro- 
vided for  by  the  statute.  United  States  v.  Giles 
et  al,  9  Cranch,  212;  3  Cond.  Rep.  377. 

8.  H.  and  others,  merchants  in  Baltimore,  con- 
signed a  vessel  and  cargo  to  W.  and  others, 
merchants  in  Amsterdam,  with  instructions  to 
them  respecting  her  ulterior  destination,  which 
showed,  that  on  the  failure  of  getting  a  freight 
to  Batavia,  or  of  selling  the  vessel  at  a  price 
limited,  she  was  to  proceed  to  St.  Petersburg, 
and  there  take  in  a  return  cargo  of  Russian 
goods  for  the  United  States,  but  with  instruc- 
tions to  the  master,  committing  to  him  the  man- 
agement of  the  ulterior  voyage.  No  freight  to 
Batavia  could  be  obtained,  and  the  vessel  could 
not  be  sold  for  the  price  limited  at  Amsterdam ; 
and  W.  and  others  purchased  in  Amsterdam, 
with  the  concurrence  of  the  master,  a  return 
cargo  of  Russian  goods,  partly  with  the  money 
of  H.  and  others,  and  partly  with  money  ad- 
vanced by  themselves.  On  the  return  of  the 
vessel  to  Baltimore,  H.  and  others  objected  to 
the  purchase  of  this  cargo  in  Amsterdam,  as  be- 
ing contrary  to  express  orders,  and  gave  notice 
to  W.  and  others,  of  their  determination  to  hold 
them  responsible  for  all  losses  sustained  in  con- 
sequence of  this  breach  of  instructions;  but  re 
ceived  the  goods  and  sold  them.  W.  and  others 
brought  an  assumpsit  against  H.  and  others,  to 
recover  from  them  the  moneys  advanced.  The 
declaration  contained  the  three  usual  money 
counts.  Held,  1st.  That  the  plaintiffs  had  a  de- 
mand in  law  against  the  defendants,  which  could 
be  maintained  in  this  form  of  action.  2dly. 
That  whether  the  plaintiffs  could,  or  could  not, 
be  made  responsible  in  any  form  of  action  which 
might  be  devised  for  the  possible  loss  resulting 
from  the  breaking  up  of  the  intended  voyage  to 
St.  Petersburg,  the  defendants  were  not  entitled 
to  a  deduction  from  the  plaintiff's  demand,  for 
the  amount  of  such  loss.  WilHnks  v.  HoUingS' 
worth,  6  Wheat.  240;  5  Cond.  Rep.  79. 

9.  The  United  States  instituted  a  suit  to  re- 
cover a  balance  charged  on  the  books  of  the 
treasury  department  against  the  defendant,  who 
was  a  clerk  in  the  navy  department,  upon  a 
fixed  annual  salary,  and  acted  as  agent  for  the 
payment  of  moneys  due  to  the  navy  pensioners, 
the  privateer  pensioners,  and  for  navy  disburse- 
ments :  for  the  payment  of  which,  funds  were 
placed  in  his  hands  by  the  government.  He  had 
received  an  annual  compensation  for  his  services 
in  the  payment  of  the  navy  pensioners;  and  for 
fifteen  years  he  had  received,  in  preceding  ac- 
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counts,  commissions  of  one  per  cent,  on  the  mo- 
neys paiil  by  him  for  navy  (lishnrsements.  He 
clainiPil  these  commissions  at  the  tieasiiry,  and 
the  claim  had  been  there  reji'cled  by  the  ac- 
counting officers ;  and  if  allowed  the  same,  he 
was  not  now  indebted  to  the  <rnvernment.  The 
United  States,  on  the  trial  of  the  case  in  the  cir- 
cuit court,  denied  the  right  of  the  defendant  to 
these  commissions,  as  they  had  not  been  alloweil 
to  him  by  any  department  of  the  erovernment, 
and  asserted  that  the  jury  had  not  power  to  al- 
low them  on  the  trial.  Ilchl,  that  ihe  rejection 
of  the  claim  to  commission.s  by  the  treasury 
department,  formed  no  objection  to  the  admis- 
sion of  it  as  evidence  of  ollset  before  thi^  jmy- 
Had  the  claim  never  been  presented  to  tlie  de- 
partment, it  could  not  have  been  admitted  as 
evidence  by  the  court.  But,  as  it  had  been  made 
out  in  form  and  presented  to  the  proper  aceount- 
inir  officers,  and  had  been  rejected,  the  circuit 
court  did  right  in  submitting  it  to  the  jury,  if  the 
claim  was  considered  as  equitable.  United  Stales 
V.  ]\Iacdm\icl,  7  Peters,  1. 

10.  The  supreme  court  will  not  sanction  a 
limitation  of  the  power  of  the  circuit  court,  in 
cases  of  this  kind,  to  the  admission  of  eviilence 
to  the  jury  on  a  trial  only  to  such  items  of  offset 
against  the  claims  of  the  government  as  were 
strictly  legal,  and  which  the  accounting  officer 
of  the  treasury  should  have  allowed.  It  is  ad- 
mitted that  a  claim  which  requires  legislative 
sanction,  is  not  a  proper  offset,  either  before  the 
treasury  officers  or  the  court.  But  there  may  be 
cases  in  which,  the  services  having  been  ren- 
dered, a  compensation  may  be  made  within  the 
discretion  of  the  head  of  the  department;  and 
in  such  cases  the  court  and  jury  will  do,  not 
what  an  auditor  was  authorized  to  do,  but  what 
the  head  of  the  department  should  have  done, 
in  sanctioning  an  equitable  allowance.     Ibid. 

11.  An  action  of  assumpsit  was  brought  by 
the  government  to  recover  from  the  defendant 
the  e.xact  sum  which  in  equity  it  was  admitted 
he  was  entitled  to  receive  for  valuable  services 
rendered  to  the  public  in  a  subordinate  capacity, 
under  the  e.xpress  sanction  of  the  head  of  the 
navy  department.  This  sum  of  money  hap- 
pened to  be  in  the  hands  of  the  defendant;  and 
the  question  was,  whether  he  shall,  under  the 
circumstances,  be  required  to  surrender  it  to  the 
government,  and  then  petition  congress  on  the 
subject.  A  simple  statement  of  the  case  would 
seem  to  render  proper  a  very  difTerent  course. 
Ibid. 

12.  The  rule  as  to  set-ofT,  in  questions  arising 
exclusively  under  the  lavvs  of  the  United  States, 
cannot  be  influenced  by  any  local  law  or  usage. 
The  rule  must  be  uniform  in  the  different  states; 
for  it  constitutes  the  law  of  the  courts  of  the 
United  Slates,  in  a  matter  which  relates  to  the 
federal  government.  United  States  v.  Robeson,  9 
Peters.  319. 

13.  When  a  defendant  has.  in  his  own  right, 
an  equitable  claim  against  the  government  for 
services  remlered  or  otherwise,  and  has  pre- 
sented it  to  the  proper  accounting  officer  of  the 
government,  who  has  refused  to  allow  it.  he  may 
set  up  the  claim  as  a  credit  in  a  suit  brought 


against  him,  for  any  balance  of  money  claimed 
to  be  due  by  the  government;  and  when  the 
voucliers  are  not  in  the  power  of  the  defendant 
before  the  trial,  or,  from  the  peculiar  circum- 
stances of  the  case,  a  presentation  of  the  claim 
to  the  treasury  could  not  be  required,  the  offset 
may  be  submitted  to  the  action  of  the  jury.  But 
a  claim  for  unliquidated  damages,  cannot  be 
pleailetl  by  way  of  eet-ofT,  in  an  action  between 
individuals;  and  the  same  rule  governs  in  an 
action  brought  by  the  government.     Ibid. 

14.  By  making  a  note  negotiable  at  bank,  the 
maker  authorizes  the  bank  to  advance  on  his 
credit,  to  the  owner  of  the  note,  the  sum  ex- 
pressed on  its  face;  and  it  would  be  a  fiai.d  on 
the  bank  to  set  up  offsets  against  the  note,  aris- 
ing from  transactions  between  the  parties.  Man- 
dcville  V.  The  Union  Bank  of  Georgetown,  9 
Cranch,  9  ;  3  Cond.  Rep.  229. 

15.  In  an  action  for  damages  for  negligently 
keeping  the  sheep  of  the  plaintiff,  founded  on 
the  breach  of  a  special  contract,  the  defendant 
will  not  be  permitted  to  deduct  from  the  damages 
the  compensation  he  asks  for  keeping  the  sheep. 
Such  compensation  must  be  sought  in  a  distinct 
action.  Crowninshield  v.  Robinson,  1  Mason's 
C.  C.  R.  93. 

16.  In  general,  the  doctrine  of  set-off  is  the 
same  in  law  as  in  equity.  Jackson  v.  Robinson, 
3  Mason's  C.  C.  R.  138. 

17.  Joint  debts  cannot  be  .set  off,  in  equity  or 
in  law,  against  separate  debts.     Ibid. 

18.  The  drawer  of  a  bill  of  exchange,  who 
has,  in  consequence  of  its  being  protested  for 
non-acceptance,  or  non-payment,  by  the  drawee, 
who  had  funds  in  his  hands,  paid  the  twenty 
per  cent,  damages,  cannot  offset  them  in  an  ac- 
tion by  the  drawer  aaainsl  him.  Armstrong  v. 
Brown.  1  Wash.  C.  C.  R.  48. 

19.  A.  and  P.  agreed  to  ship  cargoes  to  B.  and 
A.,  who  had  endorsed  their  bills  drawn  on  mer- 
chants in  England,  to  whom  A.  and  P.  had 
shipped  cargoes.  B.  and  A.  agreed,  that  on  the 
receipt  of  the  cargoes  to  be  shipped  to  them, 
they  would  accept  the  notes  of  A.  and  P.  for  the 
amount,  and  would  not  apply  the  proceeds  of 
these  cargoes  to  the  bills  drawn  in  England; 
but  for  their  indemnity,  as  endorsers  of  those 
bills,  agreed  to  receive  the  proceeds  of  the  car- 
goes in  England.  The  low  sales  of  the  cargoes 
shipped  to  England,  produced  the  dishonour  of 
those  bills,  which  the  endorsers  paid;  and  after 
the  bankruptcy  of  A.  and  P.,  B.  and  A.  sold  the 
cargoes  shipped  to  them,  and  protested  the  bills 
drawn  on  them  for  the  proceeds.  The  amount 
paid  by  B.  and  A.,  as  endorsers  of  the  protested 
bills  drawn  on  England,  exceeded  the  proceeds 
of  the  cargoes  shipped  to  them.  Held,  that  as 
the  indemnity  agreed  to  be  given  to  A.  and  B., 
against  their  endorsements  on  the  English  bills, 
failed,  they  were  discharged  from  their  obliga- 
tion to  pay  over  the  proceeds  of  the  cargoes 
shipped  to  them  ;  and  in  an  action  of  indebita- 
tus assumpsit  by  the  assignees  of  A.  and  P.,  for 
the  proceeds  of  the  cargoes  si  ipped  to  them,  B. 
and  A.  might  offset  the  amomit  paid  by  them, 
as  endorsers  of  the  English  bills.     Jbid. 

20.  In  an  action  brouiiht  bv  an  assignee  of  a 
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chose  in  action,  in  the  name  of  the  original  cre- 
ditor, the  court  will  look  to  the  person  who  is 
beneficially  interested  ;  and  the  defendant  may- 
set  off  a  debt  due  from  him,  as  well  as  if  the 
suit  had  been  commenced  in  his  name.  Corser 
V.  Craig,  1  Wash.  C.  C.  R.  424. 

21.  An  independent  debt,  not  included  in  an 
account  stated,  may  be  set  off  in  an  action  on 
the  stated  account.  Vmjion  v.  Brenell.  1  Wash. 
C.  C.  R.  467. 

22.  Where  the  plaintiff  was  bound  to  have  in- 
surance effected  for  the  defendant,  and  neglected 
to  do  so,  he  becomes  himself  the  insurer;  and 
the  claim  against  him  is  one  which  may  become 
the  subject  of  a  set-off.  Dc  Taslet  et  al.  v. 
Crousellat,  2  Wash.  C.  C.  R.  504. 

23.  In  an  action  for  mesne  profits,  the  defen- 
dant may  set  off  the  value  of  his  improvements ; 
but  that  value  ought,  in  the  first  instance,  to  be 
deducted  from  the  profits  received  before  the 
date  of  the  demise,  and  which  the  plaintiff  is 
precluded  from  recovering.  Hylton  v.  Brown, 
2  Wash.  C.  C.  R.  165. 

24.  A  and  B  gave  a  joint  promissory  note  pay- 
able to  C  or  order,  and  soon  after,  C  gave  a  note 
for  a  small  sum  to  A  only.  Whilst  both  notes 
remained  unpaid,  C  assigned  the  first  note  to  D, 
who  had  no  notice  of  C  being  indebted  to  A. 
Part  of  the  amount  of  the  note  was  applied  in 
payment  of  a  precedent  debt  of  C  to  D;  for  the 
residue,  goods  were  taken  by  C  at  the  time.  B 
was  present  at  the  transaction,  assented  to  the 
assignment,  said  the  note  was  good,  and  would 
be  paid.  Afterwards  B  became  insolvent,  and 
D  brought  suit  upon  the  note  in  the  name  of  C, 
and  recovered  judgment  on  the  note  against  A 
for  the  whole  amount.  C  also  became  insolvent. 
A  brought  a  bill  in  chancery  to  have  C's  note  to 
him  set  off  against  the  judgment.  The  circuit 
court  held  that  A  was  not  entitled  to  a  set-off, 
either  in  law  or  in  equity;  and  dismissed  the 
bill  with  costs.  Cobb  v.  Haydock  et  al.,  4  Day's 
Reports.  472. 

25.  Courts  of  equity,  independent  of  any  sta- 
tute ftf  set-off,  do  not  exercise  jurisdiction  to  set 
off  mutual  disconnected  debts;  unless  where 
the  dealing  of  the  parties  imply  it,  or  as  matter 
of  agreement  by  nnutual  credit.  Green  v.  Dar- 
ling^ 5  Mason's  C.  C.  R.  201. 

26.  An  award  or  a  submission  whether  the 
parties  had  a  right  to  set-off,  is  conclusive.  Ibid- 

27.  Where  a  set-off  or  defence  to  a  debt  was 
available  at  law,  and  the  party,  by  laches,  omitted 
to  take  advantage  of  it.  a  court  of  equity  will 
not  relieve  him.     Ibid. 

28.  The  acceptor  of  a  bill  of  exchange,  who 
pays  the  bill  after  the  bankruptcy  of  the  drawer, 
may  offset  the  same  against  a  claim  of  the  as- 
signees of  the  bankrupf;  but  he  must  show  the 
debt  to  have  been  a  subsisting  one  in  him,  at  the 
time  the  action  was  brought;  for  this  is  a  case 
of  mutual  credits  given  before  the  bankruptcy, 
although  the  money  was  not  paid  until  after. 
Marks  et  al.,  Assignees,  v.  Barker  et  al.,  1  Wash. 
C.  C.  R.  178. 

29.  The  holder  of  negotiable  paper,  payable 
"without  defalcation."  under  the  laws  of  Penn- 
sylvania, assigned  after  a  commission  of  bank- 


ruptcy, may  come  in  under  the  commission  al- 
lowing all  just  offsets  existing  at  the  time  of  the 
bankruptcy,  and  which  would  have  been  ad- 
mitted if  the  assignment  had  not  been  made. 
Humphreys  v.  Blight's  Assignees,  1  Wash.  C.  C. 
R.  44. 

30.  The  purchaser  of  a  negotiable  note,  who 
becomes  so  after  a  commission  of  bankruptcy 
has  issued,  may  prove  under  the  commission; 
and  he  holds  it  subject  to  all  legal  offsets.    Ibid. 

31.  Whatever  lien  might  have  existed  upon 
goods  unsold,  in  the  hands  of  a  consignee, 
shipped  to  him  upon  a  particular  account,  and 
under  an  agreement,  which  he  has  not  kept, 
when  those  goods  have  been  sold  the  lien  is  at 
an  end  ;  and  the  proceeds  of  the  goods  will  be- 
come the  subject  of  mutual  accounts,  and  set- 
off between  the  parties.  Marks  et  al,  Assignees, 
V.  Barker  et  al,  1  Wash.  C.  C.  R.  178. 

32.  The  defendant  cannot  plead  a  foreign  at- 
tachment levied  by  him  on  properly  in  his  own 
hands,  in  bar  to  an  action  against  him  by  the  de- 
fendant in  the  attachment,  so  as  to  set  off  damages 
against  the  plaintiff.  He  must  plead  the  attach- 
ment in  abatement.  If  judgment  be  obtained 
in  the  attachment,  he  may  offset  the  amount. 
Cheongwo  v.  Jones,  3  Wash.  C.  C.  R.  359. 

33.  In  an  action  on  a  promissory  note,  where 
the  plea  is  non-assumpsit,  the  defendant  cannot 
give  in  evidence,  as  a  set-off,  damages  sustained  in 
a  contract  under  which  the  note  was  given.    Ibid. 

34.  Query,  Whether  the  United  States  are 
bound  by  a  statute  of  set-off  of  the  state  in  which 
the  suit  is  brought.  Jacob  Barker  v.  The  United 
States,  Paine's  C.  C.  R.  Io6. 

35.  The  fourth  section  of  the  act  of  congress, 
"for  the  more  effectual  settlement  of  accounts 
between  the  United  States  and  receivers  of 
public  money,"  embraces  suits  between  the 
United  States  and  any  individuals,  whatever 
may  be  the  cause  of  action.  A  set-off,  there- 
fore, in  a  suit  brought  by  the  United  States  on  a 
bill  of  exchange  against  a  private  individual, 
when  the  course  required  by  the  act  had  not 
been  pursued,  was  rejected.     Ibid. 

36.  Where  a  battalion  quartermaster  gave  a 
bond  conditioned  to  expend  faithfully  all  public 
moneys,  and  to  account  for  all  public  property, 
it  was  held  that  he  was  bound  to  account  to  the 
treasury  department,  and  not  to  the  quarter- 
master-general: and  that  the  obligation  extended 
to  public  moneys  as  well  as  to  public  property, 
and  to  moneys  expended  by  him  w  hile  acting  as 
deputy  quartermaster-general  ;  and  a  claim  to 
set  ofl;"a  credit  which  had  never  been  presented 
at  the  treasury  department,  was  rejected.  United 
Slates  v.  LeiU,  Paine's  C.  C.  R.  417. 

37.  An  officer  of  the  United  States,  who  has 
levied  a  sum  of  money  on  an  execution  in  fa- 
vour of  the  United  States,  to  whom  ihe  United 
States  are  indebted  in  a  sum  of  n^oney  for  fees 
of  office,  greater  than  the  amoinit  of  ihe  execu- 
tion, has  a  right  to  retain  it  by  \^ay  of  offset: 
and  on  a  motion  made  by  the  United  States,  to 
commit  the  officer  for  a  failure  to  pay  over  the 
money  so  levied,  he  will  be  permitted  to  show- 
that  the  United  States  are  indebted  to  him  ;  and 
if  this  be  shown,  it  is  a  sufficient  cause  why  he 
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should  not  be  attached.  United  States  v.  Mann, 
2  Brockeiib.  C.  C.  R.  9. 

38.  A  trustee  may,  in  a  foreign  attachment 

f)rocess,  set  otl"  against  a  debt  or  claim  due  from 
lini  to  the  debtor,  any  claim  lie  has  against  the 
debtor,  which  he  could  set  oil"  in  an  adverse  suit 
at  law,  broniiht  against  him  by  the  debtor  him- 
self.    Picqint  y.Swan,  4  Mason's  C.  C.  li.  443. 

39.  In  general,  set-otfs  are  not  admissible  in 
the  admiralty.  77ic  Slup  Mentor,  4  Ahison's  C. 
C.  K.  84. 

40.  A  court  of  admiralty  does  not  take  notice 
of  set-ofls,  except  so  far  as  they  grow  out  of  a 
maritime  contract  submitted  to  it.s  cognizance ; 
and  then,  principally,  by  way  of  diminishing 
compensation,  and  not  as  an  independent  right. 
U'lUard  V.  Dorr,  3  Mason's  C.  C.  K.  161. 

41.  A  &  B  were  tenants  in  common  of  a  ship 
with  C  &  D,  in  certain  proportions,  and  purchasetl 
a  cargo,  by  agreement,  on  their  account,  in  the 
like  proportions,  for  a  voyage,  and  consigned  the 
same  to  the  master  for  sales  and  returns  ;  it  was 
held  that  they  were  tenants  in  common,  and  not 
partners.  In  such  a  case,  each  owner  is  to  be 
considered  as  making  a  separate  consignment  of 
his  share,  although  the  instructions  to  the  master 
are  joint,  and  the  master,  by  such  consignment 
of  the  outward  cargo,  shall  consign  the  return 
cargo  to  C  &  D  only.  If  he  does  so  consign  the 
cargo,  having  no  authority  to  do  so,  the  latter 
have  no  lien  on  it,  for  any  distinct  demands 
on  A  &  B,  nor  against  any  firm  in  which  A  &  B 
are  partners  with  a  third  person  ;  nor  can  C  &  D 
set  off  such  debts  in  a  suit  brought  against  them 
by  A  &  B,  or  by  their  assignee  in  equity,  to  ac- 
count for  A  &  B's  share  of  the  property.  Jackson 
V.  Robinson,  Mason's  C.  C.  E.  138. 

42.  An  action  was  instituted  by  the  United 
States  to  recover  from  the  assignees  of  S.  Smith 
and  Buchanan,  insolvent  merchants,  the  duties 
on  merchandise  imported  by  them,  and  for  which 
bonds  had  been  given,  but  which  remained  un- 
paid. The  United  States  had  retained,  from 
money  awarded  under  the  treaty  with  France, 
to  Lemuel  Taylor,  who  was  surety  in  the  bonds, 
a  sufficient  sum  to  pay  the  bonds,  but  had  not 
appropriated  the  same  towards  their  satisfac- 
tion. The  assignees  claimed  to  set  off  against 
the  demand  of  the  United  States,  the  amount 
due  by  Lemuel  Taylor  to  the  estate  they  re- 
presented, he  having  been  discharged  by  the 
i'^isolvent  laws  of  Maryland.  The  supreme 
court  said,  whatever  might  be  the  merits  of  such 
an  equitable  claim,  in  any  suit  brought  by  Le- 
muel Taylor,  the  insolvent,  or  by  his  assignee 
against  S.  Smith  &.  Buchanan,  or  against  their 
assignees;  it  couitl  have  no  oroper  place  in  a 
suit  brought  by  the  United  States  to  recover  de- 
mands justly  due  for  duties.  It  was,  to  them, 
res  inter  alios  acta;  and  the  United  States  were 
not  called  on  to  engage  in,  or  to  unravel  any  of 
the  accounts  and  set-offs  existing  between  those 
parties,  in  a  suit  at  law  for  the  duties  on  mer- 
chandises, for  which  Lemuel  Taylor  was  surety 
in  the  bond  given  by  the  importers  of  the  mer- 
chandise. Meredith  et  al.  v.  The  United  States,  13 
Peters,  486. 

43.  Courts  of  equity  follow  the  law  in  matters 


of  set-off,  unless  there  is  some  equity  attaching 
to  the  transaction  between  the  parties.  Gordon 
v.  Lcivis,  2  Sumner's  C.  C.  R.  143.  Howe  v.  Shcp- 
pard,  2  Sumner's  C.  C.  R.  409. 

44.  Joint  debts  cannot  be  set-off  against  sepa- 
rate (.lebts.  or  separate  debts  against  joint  debts, 
either  at  law,  or  in  equity,  as  where  there  is  a 
separate  dt^bt  due  from  a  partner,  and  a  joint 
debt  due  by  a  jiartnership.  Howe  v.  Shcppard, 
2  Sumner's  C.  C.  R.  409. 

45.  Where  there  are  mutual  tlebts  whicli  may 
be  set  off  at  law,  or  in  equity,  the  right  of  set- 
off is  extinguished  by  a  bona  fide  assignment  of 
one  of  the  debts.     Jbid. 

46.  Howe  and  Howard  recovered  a  joint  judg- 
ment against  Wood,  in  1821.  Howe,  afterwards, 
for  himself,  and  as  attorney  for  Howard,  in  Sep- 
tember, 1830,  assigned  the  judgment  to  the 
United  States,  and  Howard,  on  the  30th  October, 
1830,  surrendered  all  his  interest  therein  to 
Howe,  and  authorized  him  to  transfer  and  assign 
the  same  for  his  own  benefit.  Held,  that  there 
was  a  valid  assignment  of  the  joint  judgment 
to  the  United  States;  and  that  the  defendant, 
who  was  the  administrator  of  Wood,  could  not 
set  off  against  a  debt  due  by  Howe  alone  to 
Wood  ;  though  Howe,  ever  since  the  debt  ac- 
crued, had  been  insolvent.     Ibid. 

47.  The  right  of  set-off  is  limited  at  the  com- 
mon law  to  cases  of  mutual  connected  debts, 
and  does  not  extend  to  debts  which  are  uncon- 
nected with  each  other.  Hurlbert  v.  21ie  Pacific 
Ins.  Co.,  2  Sumner's  C.  C.  R.  471. 

48.  Where  insurance  was  effected  by  an  agent 
for  the  benefit  of  whom  it  might  concern,  and  a 
loss  was  incurred,  and  the  agent  brought  an  ac- 
tion against  the  underwriters  in  his  own  name, 
for  the  benefit  of  the  owners  of  the  ship.  Held, 
the  underwriters  could  not  set  off  debts  or  de- 
mands due  from  the  agent  in  his  own  right, 
against  the  amount  of  the  loss.     Ibid. 

49.  An  action  was  instituted  by  the  United 
States,  to  recover  from  the  assignees  of  S.  Sinilh 
&  Buchanan,  insolvent  merchants,  the  duties  on 
merchandise  imported  by  them,  and  for  which 
bonds  had  been  given,  but  which  remained  un- 
paid. The  United  States  had  retained,  from 
money  awarded  under  the  treaty  with  France, 
to  Lemuel  Taylor,  who  was  the  surety  in  the 
bonds,  a  sufficient  sum  to  pay  the  bonds,  but 
had  not  appropriated  the  same  towards  their 
satisfaction.  The  assignees  claimed  to  set  off 
against  the  demand  of  the  United  States,  the 
amount  due  by  Lemuel  Taylor  to  the  estate  they 
represented,  he  having  been  discharged  by  the 
insolvent  laws  of  Maryland.  The  court  said: 
'•  whatever  might  be  the  merits  of  such  an 
equitable  claim,  in  any  suit  brought  by  Lemuel 
Taylor,  the  insolvent,  or  by  his  assignees,  against 
S.  Smith  &  Buchanan,  or  against  their  assignees, 
it  could  have  no  proper  place  in  a  suit  brought 
by  the  United  States  to  recover  demands  justly 
due  them  for  duties.  It  was  to  them  res  inter 
alios  acta,  and  the  United  States  were  not  called 
upon  to  engage  in,  or  to  unravel  any  of  the  ac- 
counts and  set-offs  existing  between  those  par- 
ties in  a  suit  at  law  like  the  present."  Meredith 
ct  al.  v.  The  United  Slates,  13  Peters,  486. 
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50.  Evidence  of  set-off  between  the  plaintiffs 
and  the  defendants  in  a  snit  on  a  replevin  bond, 
■\vliich  was  given  after  a  distress  for  rent,  and  in 
which  the  judgment  for  the  rent  had  been  given 
for  the  amonnt,  is  inadmissible.  The  evidence 
was  not  offered  to  show  that  judgment  had  been 
satisfied,  but  that  it  ought  never  to  have  been 
given.  Gorman  et  al.  v.  Lenoxes  -Bx'rs,  15  Peters, 
115. 

51.  When  the  United  States,  by  its  authorized 
officer,  becomes  a  party  to  negotiable  paper, 
they  have  all  the  rights  and  incur  all  the  respon- 
sibilities of  individuals  who  are  parties  to  such 
instruments.  There  is  no  difference,  except 
that  the  United  States  cannot  be  sued.  But  if 
the  United  States  sue,  and  the  defendant  holds 
its  negotiable  paper,  the  amount  of  it  may  be 
claimed  as  a  credit,  if,  after  being  presented,  it 
has  been  disallowed  by  the  accounting  officers 
of  the  treasury ;  and  if  the  liability  of  the 
United  States  on  it,  be  not  discharged  by  some 
of  those  causes  which  discharge  a  party  to  com- 
mercial paper,  it  should  be  allowed  by  a  jury  as 
a  credit  against  a  debt  claimed  by  the  United 
States.  This  is  the  privilege  of  the  defendant 
for  all  equivalent  credits,  under  the  act  of  March 
3d,  1797.  The  United  States  v.  The  Bank  of  the 
Metropolis,  15  Peters,  379. 

52.  It  is  certainly  the  treasury  of  the  United 
States  where  its  money  is  directed  by  law  to  be 
kept;  but  if  those  whose  duty  it  is  to  disburse 
appropriations  made  by  law,  employ,  or  are  per- 
mitted by  law  to  employ,  either  for  .safe-keeping 
or  more  convenient  disbursement,  other  agen- 
cies, and  it  shall  be  necessary  for  the  United 
States  to  sue  for  the  recovery  of  the  fund,  the 
defendant  may  claim  against  the  demand  for 
which  the  action  has  been  brought,  any  credits 
to  which  he  shall  prove  himself  entitled,  if  they 
have  been  previously  presented  to  the  proper 
accounting  officers  of  the  treasury  department, 
and  have  been  rejected.  This  right  was  early 
given  to  defendants  in  all  suits  brought  by  the 
United  States.     Ibid. 

53.  All  actions  and  matters  of  difference  be- 
tween the  parties  having  been  referred  to  refer- 
ees, they  made  separate  reports,  upon  which 
executions  issued,  and  were  placed  in  the  hands 
of  the  sheriff.  Before  the  executions  were  is- 
sued, one  of  the  parties  assigned  the  amount  he 
might  recover  to  third  persons,  who  had  full 
notice  of  all  the  facts.  Held,  that  (he  assignee 
was  not  protected  by  the  proviso  of  the  statute 
of  Maine,  of  the  13th  March,  1821,  ch.  6,  sec. 
4,  the  claim  not  having  been  "assigned  to  him 
bona  fide,  and  without  fraud ;"  and  that  the 
original  parties  having  mutual  executions  against 
each  other,  the  sheriff  had  a  right  to  set-off  one 
against  another,  notwithstanding  the  notice  given 
to  him  of  the  assignment.  Wood  v.  Carr,  2  Sto- 
ry's C.  C.  R.  366. 

54.  Philbrook  was  a  partner  in  the  house  of 
D.  P.  &  Co.,  of  Port  au  Prince,  who  were  agents 
of  Vose,  and«as  such,  sold  to  one  C,  certain  mer- 
chandise consigned  to  them  by  the  said  V.,  for 
which  the  said  C,  though  solvent,  refu.sed  to 
pay,  because  of  a  private  claim  set  up  by  him 
against  D.,  one  of  the  partners.     The  said  firm 


afterwards  consigned  to  V.  an  invoice  of  maho- 
gany for  sale,  ordering  the  proceeds  thereof  to 
be  passed  to  the  sole  credit  of  P.  The  said  ma- 
hogany was  accordingly  sold,  and  V.  subse- 
quently died,  having  a  balance  due  to  him  from 
the  firm.  After  the  death  of  P.,  his  adminis- 
tratrix having  brought  an  action  at  law  to  recover 
the  proceeds  of  the  sale,  the  administratrix  of 
V.  brought  the  present  bill  in  equity,  praying  for 
an  injunction  to  the  said  suit  at  law,  and  claim- 
ing a  right  by  way  of  lien  or  set-olT  on  the  said 
proceeds,  to  balance  pro  tanto  the  debt  due  from 
the  said  firm  on  account  of  the  said  C,  and  al- 
leging that  the  debt  from  the  said  C.  has  not 
been  collected,  because  of  the  negligence  or 
misconduct  of  the  firm.  It  was  held,  that  the 
debt  due  from  C.  was  not  the  debt  of  the  firm, 
but  a  demand  arising  from  malfeasance  or  non- 
feasance, and  sounding  in  damages,  and  there- 
fore, that  no  suit  in  equity  was  maintainable  in 
respect  of  it,  until  it  should  be  first  reduced  to 
a  debt  by  a  judgment  against  the  firm  or  against 
the  defendant.  Vose  v.  Philbrook,  3  Story's  C. 
C.  R.  336. 

55.  Held,  also,  that  even  were  it  a  debt  now  due, 
it  was  contracted  in  a  foreign  country,  of  the  laws 
of  which  the  court  could  not  judicially  take  no- 
tice, and  as  this  case  depended  on  the  lex  loci 
contractus,  it  should  have  been  especially  averred 
in  the  bill.     Ibid. 

56.  Held,  also,  that  the  rule  of  law,  that  several 
debts  cannot  be  set  off  against  joint  debts,  obtains 
equally  in  equity,  unless  some  peculiar  equities 
intervene,  which  are  not  shown  in  the  present 
case ;  and  that  the  partnership  debt  due  from 
the  firm  must  be  set  off  against  an  individual 
debt  due  to  P.     Ibid. 

57.  Held,  also,  that  the  doctrine  of  lien  is  not 
applicable  to  the  present  case,  because:  1st, 
The  claim  is  one  sounding  in  damages,  which  is 
not  the  subject  of  a  penal  lien ;  2d,  It  is  not  a 
lien  created  in  the  course  of  the  factorage  trans- 
actions of  V. ;  3d,  The  claims  are  not  between 
the  same  parties  nor  due  in  the  same  right. 
Ibid. 

58.  Held,  also,  that  interest  was  due  on  the 
proceeds  of  the  sale  of  the  mahogany,  from  the 
time  when  V.  first  claimed  a  lien  or  set-off  upon 
them,  in  virtue  of  the  balance  due  from  the  firm, 
up  to  the  time  of  the  judgment.     Ibid. 


SETTLEMENT  ON  LAND. 

1.  Georgia. — It  seems,  that  a  settlement  made 
on  the  land  by  another  person,  who  cultivated  it 
for  the  proprietor,  would  be  sufficient  to  consti- 
tute "an  actual  settlement,"  within  the  meaning 
of  the  law  ;  though  the  proprietor  should  not  re- 
side, in  person,  on  the  estate,  or  within  the  ter- 
ritory.    Hickie  V.  Stark,  1  Peters,  98. 

2.  If  a  mere  trespasser,  without  any  claim  or 
pretence  of  title,  enters  into  land,  and  holds  the 
same  adversely  to  the  title  of  the  owner,  it  is  an 
ouster  or  disseisin  of  the  owner.  But  in  such 
case  the  possession  of  the  trespasser  is  bounded 
by  his  actual  occupancy,  and  consequently  the 
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owner  is  not  disseised,  except  as  to  the  portion 
so  occupied.  Lessee  of  Clarke  v.  Courtney,  5 
Peters,  320. 

3.  Pennsylvania. — The  unmolested  possession 
for  thirty  years  would  antiiorize  the  presumption 
of  a  grant.  Ui.der  peculiar  circumstances,  a 
grant  has  been  presunied  from  a  possession  less 
than  the  number  of  years  required  to  bar  the 
action  of  ejeclment  by  the  statute  of  limitations. 
Barclay^ s  Lessee  v.  Hou'cll,  6  Peters,  49S. 

4.  Pennsylvania. — To  constitute  a  settlement 
on  lands  in  "  the  new  purchase,''  umier  the  act 
of  the  legislature  of  1792,  there  must  be  an  oc- 
cupancy, accompanied  with  a  bona  Jide  intention 
immediately  to  reside  upon  the  land,  either  in 
person  or  by  a  tenant ;  and  without  this,  the  im- 
provement on  the  lanil  is  of  no  importance. 
Balfour's  Lessee  v.  Meade,  1  Wash.  C.  C.  R.   18. 

5.  Pennsylvania. — A  party  cannot  set  up  a 
title  to  land,  by  settlement,  prior  to  the  day 
stated  for  the  commencement  of  his  settlement, 
in  the  warrant  issued  lo  him  for  the  land  ;  but 
he  may  prove  the  land  was  never  in  the  posses- 
sion of  the  party  who  claims  it  from  him  by 
right  of  settlement.  Wells'  Lessee  v.  W^-ight  el 
al,  3  Wash.  C.  C.  R.  250. 

6.  Settlement.  Where  a  man  sets  up  a  settle- 
ment right,  against  another  settlement  right,  or 
against  a  warrant  and  survey,  he  must  prove  his 
settlement  to  be  prior  to  the  opposing  right,  and 
continuing ;  or  he  must  content  himself  with  the 
right  of  some  prior  settler,  by  deilucing  a  title 
from  him  down  to  himself.  Lessee  of  Griffith  v. 
Brailshaw,  4  Wash.  C.  C.  R.  171. 

7.  By  the  decisions  of  the  courts  of  Virginia, 
a  right  of  settlement  cannot  prevail  against  a 
riiiht  under  a  patent.  Lessee  of  Ritchie  v.  Woods, 
1  Wash.  C.  C.  R.  11. 

8.  Pennsylvania.  —  Actual  settlement,  under 
the  act  of  the  legislature  of  April  3,  1792,  con- 
sists in  clearing,  fencing,  and  cultivating  two 
acres  of  land  on  each  one  hundred  acres  of  land, 
erecting  a  house  thereon,  fit  for  the  habitation 
of  man,  and  a  residence  continued  for  five  years. 
Balfour's  Lessee  v.  Meade,  1  Wash.  C.  C.  R.  18. 


SHERIFF. 


1.  A  shewff  is  liable  for  the  acts  of  his  deputy. 
Chile  v.Goodell,  2  McLean's  C.  C.  R.  193. 

2.  Proof  that  a  sheriff  or  other  officer  acted 
as  such  is  sufficient.  Lawrence  v.  Sherman,  2 
McLean's  C.  C.  R.  488. 

3.  Where  a  deputy-sherifT  sold  property  under 
a  defective  execution,  the  principal  having  sanc- 
tioned the  proceeding  is  liable.     Ibid. 

4.  At  the  common  law,  if  a  sheriff  seize  goods 
on  execution,  and  go  out  of  office  before  the  sale 
thereof  is  completed,  he  may  proceed  to  sell 
them.     Kent  v.  Roberts,  2  Story's  C.  C.  R.  592. 

5.  It  seems,  that  where  an  attachment  is  made 
by  a  sheriff,  who  resigns  his  office  before  exe- 
cution issues,  he  is  not  the  proper  officer  to  levy 
it.     Ibid. 

6.  Upon  general  principles,  a  sheriff  can  only 
levy  upon  .such  real  estate  as  is  within  his 
county.     Ibid. 


SHERIFF^S  AND  MARSHALL'S  SALES. 

1.  Pennsylvania. — The  sheriif  is  empowered 
by  law  to  convey  to  the  purchaser  under  an  ex- 
ecution, all  the  right,  title  and  interest  of  the 
liefeiidant ;  ami  he  acts  as  the  defendant's  at- 
torirey,  appointed  by  law  lo  sell  and  convey  the 
land.  Lessee  of  Cooper  v.  Galbraith,  3  Wash.  C. 
C.  R.  546. 

2.  In  an  ejectment  by  the  purchaser  at  a  she- 
riff's sale,  against  the  defendant  in  the  execu- 
tion, or  those  who  may  claim  under  him,  the 
plaintiff  need  not  show  any  other  title  than  the 
judgment  execution,  and  sheriff's  deed :  and 
this  title  the  defendant  cannot  controvert.     Ibid. 

3.  Inadequacy  of  consideration  is  no  objection 
to  a  sale  made  under  an  execution,  provided  the 
sale  was  legally  and  fairly  made.     Ibid. 

4.  A  sale  had  been  made  by  the  marshal, 
under  an  erroneous  description,  and  the  sale  was 
set  aside.  The  circuit  court  of  Pennsylvania, 
exercising  under  the  long-established  practice 
of  the  state  courts,  as  well  as  of  the  circuit  court, 
a  mixed  jurisdiction,  will  afford  similar  relief. 
If  the  case  were  complicated,  and  especially  if 
there  were  contradictory  evidence,  the  court 
might  think  it  most  proper  to  refer  the  parties  to 
a  rnore  formal  trial  of  their  rights,  on  the  law  or 
equity  side  of  the  court,  as  might  be  selected. 
But,  where  no  such  objections  arise,  the  relief 
will  be  granted  in  a  summary  way.  M^Pherson 
V.  Foster,  4  Wash.  C.  C.  R.  45. 

5.  The  marshal  who  sells  property  under  a 
venditioni  exponas,  has  no  power  to  pay  a  tax 
collector  the  taxes  due  on  the  property,  out  of 
the  proceeds  of  other  property  sold  under  the 
same  execution.  Bleeker  v.  Bond,  4  Wash.  C. 
C.  R.  322. 

6.  Lands  taken  in  execution  by  a  marshal, 
but  not  sold  before  his  death,  removal,  or  the 
expiration  of  his  office,  are  to  be  sold  by  the  new 
marshal,  under  a  new  writ.  If  sold,  but  deeds 
not  given  before  these  periods,  they  must  be 
executed  by  the  new  marshal,  under  an  order 
of  court.  Bowerbank  v.  Morris,  Wallace's  C.  C. 
R.  128. 

7.  The  common  law  doctrine  of  the  relation 
of  the  sale  of  chattels  to  the  time  of  their  being 
taken  in  execution,  does  not  hold  in  the  case  of 
lands  sold  by  the  marshal.     Ibid. 

8.  All  sales  of  lands  made  by  a  marshal  after 
notice  of  the  appointment  of  a  new  marshal,  are 
void,  and  will  be  set  aside.     Ibid. 

9.  In  judicial  sales,  there  is  no  warranty,  ex- 
press or  implied.  The  Monte  Allegre,  9  Wheat. 
616;  5  Cond.  Rep.  709. 

10.  Upon  a  sale  by  the  marshal,  under  an 
order  of  the  court,  no  warranty  is  implied.    Ibid. 

11.  Neither  the  marshal,  nor  his  agent,  the 
auctioneer,  has  any  authority  to  warrant  the  ar- 
ticle sold.     Ibid. 

12.  Query,  How  far  the  marshal  is  responsible 
to  the  vendee,  in  his  private  capacity,  if  he  un- 
dertake to  warrant,  or  to  do  what  would  imply 
a  warranty  in  a  private  sale?     Ibid. 

13.  Upon  an  admiralty  proceeding  in  rem, 
where  the  pi-oceeds  of  the  sale  are  brought  into 
court,  they  are  not  liable  to  make  good  a  loss 
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sustained  by  the  purchaser,  in  consequence  of  a 
defect  being  discovered  in  the  article  sold.  Ibid. 
14.  It  is  not  a  sufficient  return  by  the  marshal 
to  a  venditioni  exponas,  that  "A  B,  to  whom 
the  property  was  sold,  has  neglected  and  refused 
to  comply  with  the  terms  of  the  sale."  It  was 
the  duty  of  the  marshal  to  have  offered  the  pro- 
perty at  sale  again,  if  he  had  time  to  do  so;  and 
if  not,  by  a  proper  return  to  enable  the  plaintiff 
to  take  out  an  alias.  Wartman  v.  Conynsham, 
Peters'  C.  C.  R.  241. 


SHIPPING. 

1.  Under  the  act  of  congress  of  1803,  ch.  62, 
providing  for  the  recovery  of  a  penally,  for  the 
benefit  of  the  United  States,  where  a  master  re- 
fuses to  take  destitute  seamen  on  board,  and 
transport  them  to  the  United  States,  the  action 
for  the  penalty  must  be  brought  in  the  name  of 
the  United  States,  and  not  of  the  consul  or  vice- 
consul,  Matthews  v.  Offlay,  3  Sumner's  C.  C.  R. 
116. 

2.  Under  the  act  above-mentioned,  the  certifi- 
cate of  the  consul  is  prima  facie  evidence  of  the 
refusal  of  the  master  to  take  the  seaman  on 
board,  and  of  all  the  facts  stated  in  the  enacting 
clause,  which  are  necessary  to  bring  the  case 
within  the  penalty.     Ibid. 

3.  If  a  seaman  be  entitled  to  the  privileges  of 
an  American  seaman,  and  be  destitute,  the  con- 
sul is  the  proper  judge  as  to  the  ship  on  board 
of  which  he  should  be  placed  for  his  return  to 
the  United  States.     Ibid. 

4.  Foreigners,  while  employed  as  seamen  in 
the  merchant-ships  of  the  United  States,  are 
deemed  to  be  "  mariners  and  seamen  of  the 
United  States,"  within  the  language  and  policy 
of  the  act  of  1803,  ch.  62.     Ibid. 

5.  The  fact  of  desertion  from  an  American 
ship,  whether  she  be  in  port  or  not,  at  the  time 
when  the  seaman  becomes  destitute,  does  not 
supersede  the  authority  of  the  consul  to  require 
another  American  ship  to  bring  him  to  the  United 
States.     Ibid. 

6.  A  master  shipped  a  minor,  who  had  run 
away  from  another  vessel,  under  circumstances 
amounting  to  notice  that  the  shipment  was  un- 
authorized by,  and  against  the  will  of  the  father: 
Held,  that  this  was  a  tort  of  the  master,  for  which 
the  ship-owners  were  responsible  in  damages. 
Sherwood  v.  Hall  et  al,  3  Sumner's  C.  C.  R.  127. 

7.  The  measure  of  damages  was  held  in  this 
case  to  be  the  amount  of  the  wages,  which  the 
minor  was  earning  on  board  the  other  vessel  at 
the  time  of  the  abduction,  down  to  the  termina- 
tion of  the  voyage,  and  fifty  dollars  besides,  to 
cover  extra  expenses  and  losses.     Ibid. 

8.  Where  the  voyage,  commenced  under  this 
agreement,  was  broken  up  by  the  ship-owners 
before  its  completion :  Held,  that  the  measure 
of  damages  for  which  they  were  liable  to  the 
other  party,  was  what  would  be  a  compensation 
for  the  actual  loss  and  expense  incurred  about 
the  voyage,  the  labour  and  services  in  procuring 
another  vessel,   and  the    reasonable   disburse- 


ments in  the  present  suit,  beyond  the  taxed 
costs.  The  Schooner  Tribune,  3  Sumner's  C.  C. 
R.  144. 

9.  A  person,  once  master  of  a  vessel,  will  be 
deemed  to  continue  in  that  character,  until  dis- 
placed by  some  overt  act  or  declaration  of  the 
owners.     Ibid. 

10.  The  power  of  the  master  to  make  con- 
tracts about  his  vessel,  in  the  home  port  of  the 
owners,  is  limited.     Ibid. 

11.  Under  the  act  of  congress  of  1835,  ch.  40, 
providing  "that  if  any  master  or  other  officer, 
&c.,  shall,  from  malice,  hatred,  or  revenge,  and 
without  justifiable  cause,  beat,  wound,  or  im« 
prison  any  or  more  of  the  crew,  &c.,"  he  shall 
be  punished  by  fine,  &c.  Held,  that  the  word 
"crew"  was  intended  to  include  the  officers,  as 
well  as  the  common  seamen,  and  that  a  master 
was  liable,  under  the  statute,  for  an  imprison- 
ment of  the  first  mate  of  his  ship.  United  States 
V.  Wiim,  3  Sumner's  C.  C.  R.  185. 

12.  Wherever,  in  a  statute,  the  words  "master 
and  crew"  occur  in  connection  with  each  other, 
the  word  "crew"  embraces  all  the  officers,  as 
well  as  the  common  seamen.     Ibid. 

13.  The  master  has  authority  to  sell  the  ship 
only  in  cases  of  extreme  necessity :  but  this 
necessity  is  not  physical,  but  moral,  amounting 
to  a  strong  and  vehement  exigency.  It  may  be 
properly  determined  by  considering  whether, 
under  like  circumstances,  a  sale  would  have 
been  made  by  a  considerate  owner,  for  his  own 
interest  and  that  of  all  concerned.  Robinson  v. 
Commonwealth  Insurance  Company,  3  Sumner's  C. 
C.  R.  221. 

14.  A  master  may  be  presumed,  in  ordering 
the  sale  of  his  ship,  to  have  done  his  duty  pro- 
perly, if  there  are  no  proofs  to  the  contrary. 
Ibid. 

15.  Semble:  that  the  master  of  a  ship  is  not 
absolutely  bound  to  break  up  his  voyage  upon 
an  usurped  authority,  and  an  illegal  threat  of  a 
foreign  government  to  confiscate  the  ship  and 
properly,  if  he  persists  in  carrying  on  the  voy- 
age. He  may  exercise  his  discretion  on  the  sub- 
ject ;  and  is  not  guilty  of  barratry  or  gross  mis- 
conduct, in  persisting  in  the  voyage,  even  though 
the  ship  should  be  seized  and  condemned  there- 
for. Williams  v.  Suffolk  Insurance  Company,  3 
Sumner's  C.  C.  R.  270. 

16.  If  a  ship  is  seized  under  such  usurped 
authority,  and  recaptured  by  the  crew,  they  are 
entitled  to  salvage;  and  the  decree  of  an  Ame- 
rican court  in  rem,  will  be  deemed  conclusive 
on  the  right,  unless  fraud  is  shown.     Ibid. 

17.  Where  goods  are  shipped  under  the  com- 
mon bill  of  lading,  it  is  presumed  that  they  are 
shipped  to  be  put  under  deck,  as  the  ordinary 
mode  of  stowing  cargo,  unless  there  is  a  positive  • 
agreement  to  the  contrary,  or  circumstances 
from  which  this  may  be  inferred.  Vernard  v. 
Hudson,  3  Sumner's  C.  C.  R.  405. 

18.  Where  goods  were  shipped  under  the 
common  bill  of  lading,  at  an  under-deck  freight, 
but  were  carried  on  deck,  and  finally  delivered 
without  damage  :  Held,  that  the  ship-owner  was 
entitled  only  to  a  deck  freight.     Ibid. 

19.  The  crimes  act  of  1825,  ch.  276,  sec.  10, 
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enumerate?  three  distiiiet  oflViioes;  viz.  (1)  ma- 
liciously and  without  justiliable  cause,  forcing 
an  officer  or  mariner  on  shore,  in  a  foreign  port ; 
or,  (2)  maliciously  or  without  justiliable  cause, 
leaving  an  officer  or  mariner  behind  in  a  foreign 
port;  or,  (3)  maliciously  and  without  justiliable 
cause,  refusing  to  bring  home  again  all  the  olli- 
cers  and  mariners  of  the  ship  in  a  condition  to 
return,  antl  willing  to  return.  It  is  not  necessary, 
to  complete  the  first  or  second  of  the  enumerated 
ofTences,  that  the  officer  or  nuiriner  shouKl  be  in  a 
condition  to  return,  and  willing  to  return.  These 
latter  words  apply  only  to  the  trial  of  the  enu- 
merated offences.  United  States  v.  Netcher,  1 
Story's  C.  C.  R.  307. 

20.  A  supercargo  is  not  bound  to  observe  the 
exact  terms  of  his  instructions,  if  thereby  the 
interests  of  the  owner  would  be  sacrificed,  or 
his  objects  frustrated.  Forestier  v.  Boardman,  1 
Story's  C.  C.  R.  43. 

21.  In  cases  of  necessity  or  urgency,  it  is  not 
only  necessary  that  the  supercargo  should  act 
bona  tide  and  with  reasonable  discretion,  in 
order  to  bind  the  owner.     Ibid. 

22.  If  the  owner  receive  the  proceeds  of  a 
sale  by  the  supercargo  without  objection,  it  is  a 
ratification  of  the  sale.     Ibid. 

23.  All  sales  but  those  by  del  credere  com- 
missions are  at  the  risk  of  the  shipper.     Ibid. 

24.  The  validity  of  a  sale  of  credit  depends 
upon  the  usage  of  trade  in  the  place  where  the 
sale  is  made  ;  and  such  usage  is  a  question  of 
fact  for  the  jury.     Ibid. 

25.  Where  the  usage  of  trade  allows  discre- 
tionary sales  on  cash  or  credit,  a  credit  sale  is 
at  the  risk  of  the  shipper,  unless  some  agree- 
ment can  be  shown  restricting  him  to  a  cash 
sale.     Ibid. 

26.  Where  a  commission  merchant  or  factor 
has  sold  goods  upon  credit,  he  is  bound  to  exer- 
cise due  discretion  in  enforcing  payment,  and 
not  to  sue  or  put  the  owner  to  expense,  unless 
there  is  reasonable  ground  to  believe  that  he 
will  be  benefited.     Ibid. 

27.  Where  a  commission  merchant  sells  on 
credit  to  a  person  who  becomes  insolvent,  and 
does  not  give  notice  of  that  fact  to  the  owner, 
within  a  reasonable  time,  he  is  liable  for  all  the 
damage  the  owner  suffers,  in  consequence  of 
not  receiving  such  notice.     Ibid. 

28.  The  terminus  of  a  voyage  determines  its 
character;  if  it  be  within  the  limits  of  a  foreign 
jurisdiction  it  is  a  foreign  voyage,  and  not  other- 
wise. Taber  v.  United  States,  1  Story's  C.  C. 
R.  1. 

29.  A  whaling  voyage  is  not  a  foreign  voyage, 
within  the  meaning  of  the  act  of  1803,  ch.  62, 
and  a  bond  executed  under,  but  not  required 
by  nor  in  accordance  with  that  act,  is  a  nullity. 
Ibid. 

30.  The  fifth  and  sixth  sections  of  the  acts  of 
1813,  ch.  34.  and  1819,  ch.  213,  relating  to  the 
bounty  upon  all  such  vessels  and  boats  employ- 
ed in  the  bank  and  other  cod-fisheries,  as  shall 
be  employed  at  sea  for  the  term  of  four  months, 
includes  within  its  terms  all  vessels  engaged  in 
the  cod-fisheries,  without  limitation  or  specifica- 
tion as  to  the  length  of  their  fares,  or  the  nature 


of  their  fisheries,  llic  Schooner  Harriet,  1  Story's 
C.  C.  U.  251. 

31.  A  vesisel  is  ''at  sea,"  witliin  the  intent  of 
the  acts  of  1813  and  1819,  when  she  is  without 
the  limits  of  any  port  or  harbour  on  the  sea- 
coast.  In  this  case,  an  almanac  was  offered  as 
evidence  of  the  particular  days  on  which  the 
vessel  (the  Harriet)  sailed  and  returned,  wherein 
the  letters  R.  and  S.  and  dots  were  placed  against 
particular  days,  as  being  the  very  days  of  her 
sailing  and  returning.  It  was  held,  that  such  a 
document  was  not  a  proper  journal  or  memoran- 
dum book  thereof,  entitled  to  credit,  and  that 
for  this  purpose  an  exact  journal  or  memoran- 
dum of  the  actual  days  should  have  been  kept, 
of  her  sailing  and  returning,  in  the  nature  of  a 
log-book.     Ibid. 

32.  A  contract  was  made  in  France  between 
A  and  B,  by  which  certain  goods  were  to  be 
manufactured  by  A,  and  transmitted  by  him 
through  B's  agents  at  Havre,  with  instructions  as 
to  their  further  transmission.  Two  cases  of 
goods  were  sent  to  Havre,  and  forwarded  by  B's 
agents  with  bills  of  lading  in  one  vessel ;  the  in- 
voice of  one  of  the  cases  having  been  sent  by  a 
previous  vessel.  The  latter  case,  not  having 
arrived  according  to  the  invoice,  was  not  claimed, 
and  was  sent  to  the  public  storehouse,  where  it 
was  burnt.  Held,  that  there  was  no  sale  by  A 
to  B,  but  only  a  contract  to  deliver  goods.  That 
the  statute  of  frauds  did  not  apply,  because  the 
contract  was  made  in  France.  That  the  plain- 
tiffs were  legally  discharged  from  all  control  over 
the  goods  upon  their  arrival  at  Havre.  That  it 
was  incumbent  on  B  to  show  any  omission  on 
the  part  of  A  to  instruct  B's  agents  as  to  the 
transmission  of  the  goods  from  Havre,  and  that 
the  loss  of  the  goods  was  in  consequence  of  such 
omission.  That  the  putting  of  goods  on  board  a 
vessel,  and  transmitting  bills  of  lading,  vested 
the  property  in  the  consignee,  though  the  bill  of 
lading  should  not  arrive.  That  A  was  not  bound 
to  send  a  duplicate  invoice,  under  these  circum- 
stances, in  the  absence  of  an  invariable  custom. 
That  the  defendants  were  guilty  of  neglect  in 
not  making  search  for  the  goods  which  did  not 
arrive  as  by  the  invoice.  Low  v.  Andrews,  1 
Story's  C.  C.  R.  38. 

33.  Where  the  schooner  Cassius  was  charter- 
ed to  the  master,  as  owner,  for  a  certain  voyage, 
and,  by  the  terms  of  the  charterparty,  the  gene- 
ral owners  were  to  share  the  freight  with  the 
master;  it  was  held,  that  the  general  owners 
were  directly  liable,  as  owners,  for  the  voyage, 
and  that  the  claim  of  the  shippers  for  damages 
was  not  restricted  to  the  master  personally,  al- 
though their  agreement  was  made  solely  with 
him.  Arthur  v.  Schooner  Cassius,  2  Story's  C.  C. 
R.81. 

34.  Where,  also,  the  master  wa.s,  by  his  agree- 
ment with  the  shippers,  to  deliver  the  cargo  at 
Velasco,  but,  upon  his  arriving  there,  the  con- 
signee refused  to  receive  it;  it  was  held,  that  as 
the  cargo  was  not  of  a  perishable  nature,  the 
master  was  bound  to  land  it  at  Velasco,  and  store 
it  for  the  benefit  of  the  shippers,  and  could  not 
carry  it  to  another  port,  nor  sell  it,  although  it 
could  not  be  sold  at  Velasco.     Ibid. 
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35.  But  as  the  master  had  carried  the  cargo  to  I  master  to  the  payment  of  the  bottomry  bond, 
New  Orleans  and  sold  it,  it  was  held,  that  the  !  nor  for  the  wrongful  act  of  the  master  in  selling 


libellants  were  entitled  to  receive  the  actual 
value  of  the  cargo  at  Velasco  at  the  time  when 
the  same  might  have  been  there  landed,  deduct- 
ing all  duties  and  charges,  and  the  freight  for  the 
V03'age,  as  if  the  cargo  had  been  duly  landed. 
Ibid. 

36.  Where  a  ship  is  abandoned  for  a  total  loss, 
the  master  cannot  sell  the  cargo  and  invest  the 
proceeds  in  other  good.s,  unless  he  be  justified 
by  necessity,  or  by  a  high  degree  of  expediency. 
But  if  he  do  make  such  a  sale  and  investment, 
when  they  are  unnecessary  or  ine.xpedient,  yet, 
if  the  parties  interested  receive  the  property 
without  objection,  and  adopt  the  acts  of  the 
master,  they  must  bear  all  proper  charges  there- 
upon. If,  however,  they  receive  the  property, 
reserving  their  rights  and  waiving  no  objections, 
and  it  do  not  yield  a  profit  beyond  the  fair  value 
of  the  property  shipped,  they  are  liable  for  no 
charges  upon  it;  but  if  it  do  yield  such  a  profit, 
and  the  master  act  without  fraud,  he  is  entitled 
to  be  paid  a  reasonable  compensation  and  his 
reasonable  expenses,  not  exceeding  such  profit. 
Lawrence  v.  New  Bedford  Ins.  Co.,  2  Story's  C. 
C.  R.  472. 

37.  The  tackle,  apparel  and  furniture  of  a 
foreign  vessel  wrecked  upon  our  shores,  and 
landed  and  sold  separate  from  the  hull,  are  not 
goods,  wares  and  merchandise  imported  into  the 
United  States,  within  the  meaning  of  the  reve- 
nue laws.     The  Gertrude,  3  Story's  C.  C.  R.  68. 

38.  Goods  taken  and  landed  from  a  foreign 
vessel  wrecked  upon  the  coast,  are  not  subjected 
to  forfeiture  under  the  fifth  section  of  the  act  of 
March  2,  1799,  ch.  122,  by  being  landed  with- 
out a  permit  from  the  collector.     Ibid. 

39.  The  schooner  Annawan,  bound  from  Ma- 
laga to  Philadelphia,  and  owned  in  Massachu- 
setts, having  on  board  a  cargo  of  fruit  and 
v^'ine,  was  obliged  from  stress  of  weather  to  put 
into  Bermuda,  where  she  was  surveyed  and  re- 
paired, and  the  damaged  part  of  the  cargo  was 
sold,  and  the  proceeds  appropriated  to  the  pay- 
ment of  the  repairs,  and  the  balance  required 
for  the  repairs  was  raised  on  a  bottomry  bond, 
on  the  vessel,  freight,  and  cargo.  The  vessel 
then  proceeded  with  the  rentiainder  of  the  cargo, 
and  some  copper  on  freight,  and  was  again  forced 
by  stress  of  weather  to  put  back  to  Bermuda, 
where,  after  a  survey,  the  captain  sold  the  ves- 
sel and  the  whole  cargo,  and  with  the  proceeds 
paid  the  whole  money  on  the  bottomry  bond,  and 
detained  the  balance.  The  vessel  was  subse- 
quently repaired  and  brought  to  Philadelphia, 
•with  the  sound  part  of  the  cargo.  The  present 
action  is  brought  by  the  shippers,  to  recover  the 
•whole  cargo.  It  was  held,  1.  That  the  respon- 
sibility of  the  owners  of  the  schooner  is  governed 
by  the  laws  of  Massachusetts,  where  the  owners 
reside,  and  not  of  Pennsylvania  or  Spain.  2. 
That  the  defendants  are  liable  personally  to  the 
plaintiffs  for  the  moneys  of  the  shipper  appro- 
priated by  the  master  towards  the  repairs  of  the 
ship,  before  the  bottomry  bond  was  given.  3. 
That  the  defendants  are  not  liable  to  the  plain- 
tiffs for  (he  moneys  subsequently  applied  by  the 
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the  sound  part  of  the  cargo.  4.  That  the  sale 
of  the  perishing  articles,  and  the  appropriatian 
of  the  proceeds  thereof  to  the  repairs  of  the 
ship,  was  justifiable;  but  that  the  sale  of  the 
sound  part  of  the  cargo  was  unjustifiable,  and 
that  the  master  is  responsible  for  the  proceeds 
of  such  sale  to  the  shippers.  5.  That  no  general 
average  is  now,  in  this  case,  due  to  the  defend- 
ants;  but  the  general  average  should  be  applied 
pro  fanto,  as  property  of  the  ship-owners,  in  re- 
lief of  the  owners  of  the  cargo,  towards  the  bot- 
tomry bond.  Pope  v.  Nickerson,  3  Story's  C.  C. 
R.  466. 

40.  By  the  laws  of  Spain  and  of  Massachu- 
setts, the  liability  of  the  owners  for  the  acts  of 
the  master  is  limited  to  the  value  of  the  vessel 
and  her  freight,  and  does  not  include  a  general 
liability  to  the  full  extent  of  the  loss  or  damage 
to  the  shippers,  as  by  the  laws  of  Peimsylvania. 
Ibid. 

41.  The  master  of  a  vessel  has  no  power  to 
bind  the  owners  beyond  the  authority  given  to 
him  by  them;  and  the  extent  of  that  authority 
must  be  limited  to  their  express  or  implied  in- 
structions, or  to  the  law  of  the  country  to  which 
the  ship  belongs,  and  in  which  they  reside.   Ibid. 

42.  The  validity,  nature  and  interpretation  of 
contracts,  is  governed  by  the  law  of  the  place 
where  they  are  to  be  performed,  unless  they  are 
void  by  the  law  of  the  place  where  they  are 
made.     Ibid. 

43.  The  cases  of  Malpica  v.  M'Kown,  1  Miller, 
Louisiana  R.  240.  and  of  Arago  v.  Currell,  1  Mil- 
ler, Louisiana  R.  258,  commented  upon.     Ibid. 

44.  Bottomry  bonds  are  not  to  be  construed 
strictly,  but  liberally,  so  as  to  carry  into  efiect 
the  intention  of  the  parties.     Ibid. 

45.  The  holder  of  a  bottomry  bond  will  not 
lose  his  money,  where  the  non-performance  of 
the  voyage  has  not  been  occasioned  by  the  enu- 
merated perils,  but  has  arisen  from  the  fault  o'r 
misconduct  of  the  master  or  owner.     Ibid. 

46.  In  cases  of  bottomry,  a  loss  not  strictly 
total  cannot  be  turned  into  a  technical  total  loss 
by  abandonment,  so  as  to  e.xcuse  the  borrower 
from  payment,  even  although  the  expense  of 
repairing  the  ship  exceeds  her  value.     Ibid. 

47.  The  master  of  a  vessel  has  a  right  to  sell 
a  part  of  the  cargo  to  make  repairs,  or  to  furnish 
necessaries  for  the  completion  of  the  voyag'a; 
and.  by  the  general  law  in  England  and  Ame- 
rica, the  owner  would  be  responsible  therefor  to 
the  shipper  for  the  full  amount;  whatever  it 
might  be.  It  seems  that  this  rule  would  only 
apply  in  case  the  vessel  arrived  at  her  port  of 
destination,  and  not  otherwise.     Ibid. 

48.  The  only  operation  of  the  statute  in  Mas- 
sachusetts on  this  rule  is,  to  restrict  the  liability 
of  the  owners  to  the  value  of  the  ship  and 
freight.  But  the  shippers  have  a  personal  claim, 
and  a  lien  therefor  on  the  ship  and  freight,  which 
attaches  the  moment  the  goods  are  appropriated. 
Ibid. 

49.  The  statute  of  Massachusetts  has  refer- 
ence only  to  cases  where  the  master  is  guilty  of 
tort  or  misconduct,  and  not  to  cases  of  contracts 
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by  llie  master,  maile  lawfully,  and  within  the 
scope  of  his  authority.     Ibid. 

50.  The  master  has  no  right  to  sell  the  cargo, 
or  any  part  thereof,  unless  in  case  of  a  moral 
necessity,  in  order  to  prevent  a  greater  loss  to 
the  shippers.     Ibid. 
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1.  Enrolled  and  Licensed  Vessels. 

1.  Under  the  eighth  .section  of  the  coasting 
act  of  1793,  ch.  8,  no  forfeiture  is  incurred,  until 
the  vessel  has  actually  broken  ground,  with  in- 
tention to  commence  a  foreign  voyage.  2Vic 
JuUa,  1  Gallis.  C.  C.  R.  43. 

2.  The  forfeiture,  in  such  case,  does  not  attach 
until  the  vessel  has  actually  quitted  the  port, 
with  an  intent  to  proceed  in  such  foreign  voyage. 
The  Fricndskip  and  Cargo,  1  Gallis.  C.  C.  R.  45. 

3.  '•  Foreign  voyage,"'  in  the  eighth  section  of 
the  coasting  act,  means  a  voyage  intended  to 
some  place  within  the  jurisdiction  of  a  foreign 
country,  or  at  least  without  the  territorial  waters 
of  the  United  Stales,  llie  Lark  and  Cargo,  1 
Gallis.  C.  C.  R.  55. 

4.  If  a  coasting  vessel  be  engaged  in  illegal 
traffic,  it  is  a  good  cause  of  forfeiture,  within  the 
twenty-third  section  of  the  act  of  1793,  ch.  8. 
The  fico  Friends,  1  Gallis.  C.  C.  R.  118. 

5.  If  a  vessel  licensed  for  the  fisheries,  take 
on  board  goods  with  intent  to  transport  them  on 
an  illicit  voyage,  it  is  a  sufficient  "trade,  other 
than  that  for  which  she  was  licensed,"  within 
the  same  section.     Ibid. 

6.  A  licensed  vessel,  transferred  in  whole  or 
in  part  to  a  foreigner,  is  forfeited  under  the  same 
section;  notwithstanding,  upon  such  transfer, 
the  license  becomes  void.     Ibid. 

7.  Under  the  same  rule,  the  cargo  found  on 
board  at  the  time  of  seizure  is  forfeited ;  and 
not  merely  the  cargo  on  board  at  the  time  of 
committing  the  offence.     Ibid. 

8.  A  voyage  to  a  foreign  port,  within  the  usual 
voyage  of  vessels  licensed  for  the  fisheries,  is 
not  a  '•  foreign  voyage,"  within  the  meaning  of 
the  eighth  section  of  the  act  of  1793,  ch.  8. 
There  must  be  an  intent  to  trade.  The  Three 
Brothers,  1  Gallis.  C.  C.  R.  142. 

9.  If  a  coasting  vessel  arrive  from  one  district, 
at  another  district  in  the  same  state,  having  on 
board  foreign  goods  exceeding  eight  hundred 
dollars  in  value,  without  being  provided  with,  or 
exhibiting  a  manifest  of  such  cargo,  this  is  not 
an  off'ence  for  which  the  vessel  is  forfeited,  un- 
der the  act  of  1793,  ch.  8.  The  America,  1  Gal- 
lis. C.  C.  R.  231. 

10.  By  illegal  traffic,  a  coasting  vessel  loses 
the  protection  of  her  license,  and  is  forfeited 
ander  the  twenty-third  section  of  the  act  of  1793, 
oh.  8.     The  Mars,  1  Gallis.  C.  C.  R.  237. 


11.  Under  the  act  for  enrolling  and  licensing 
coasters,  of  February  8th,  1793,  ch.  15.3,  no 
coaster  can  be  sold  in  a  foreign  port,  unless  her 
license  be  previously  suirentleieti :  nor  is  her 
American  character  changed  by  such  transfer. 
United  Slates  v.  'The  Ilawkc,  Bee's  Adm.  Rep.  34. 

12.  If  a  vessel  licensed  for  the  fisheries,  be 
engaged  in  an  illegal  traffic,  she  is  forfeited  under 
the  23d  section  of  the  coasting  act.  The  si.xth 
section  does  not  apply  to  licensed  vessels.  7%e 
Eliza,  2  Gallis.  C.  C.  R.  4. 

13.  The  transportation  of  merchandise  for 
hire,  is  a  trade,  which  subjects  such  licensed 
vessel  to  forfeiture.     Jbid. 

14.  If  a  vessel  licensed  for  the  coasting  trade, 
engage  in  smuggling  foreign  goods,  she  is  for- 
feited under  the  32d  section  of  the  coasting  act. 
The  Resolution,  2  Gallis.  C.  C.  R.  47. 

15.  Where  a  vessel  was  enrolled  and  licensed 
for  the  fisheries,  and  without  both  having  been 
taken  by  all  the  owners  to  the  ownership,  as 
prescribed  by  the  statutes  of  1813  and  1819,  and 
fraud  and  deceit  were  charged  in  procuring  the 
bounty  allowed  by  law  to  such  vessels,  it  was 
held,  that  it  must  be  satisfactorily  proved,  on  the 
part  of  the  United  States,  that  the  omission,  by 
the  owners,  who  did  not  take  the  oath,  was 
through  fraud  and  deceit,  and  not  through  mis- 
take, in  order  to  render  the  vessel  liable  to  for- 
feiture. The  Schooner  Harriet,  1  Story's  C.  C.  R. 
251. 

16.  Where  a  certificate  made  by  the  agent  of 
the  owner,  of  the  particular  times  of  sailing  and 
returning  of  a  vessel,  engaged  in  the  cod-fishe- 
ries, was  discovered  to  be  incorrect  and  false 
after  the  bounty  w^as  received;  to  show  the  in- 
correctness and  falsity,  it  was  held,  that  if  it 
were  by  mistake,  there  was  no  forfeiture  under 
the  acts  of  1813  and  1819;  but  if  by  fraud  and 
deceit,  there  was.     Ibid. 

2.  Fishing  Vessels. 

17.  The  forfeiture  of  a  fishing  ve.ssel  under 
the  act  of  congress  of  July  29th,  1813,  for  fraud- 
ulently obtaining  the  bounty  allowed  by  that 
act,  does  not  attach  on  the  improvident  payment 
of  the  bounty  to  a  vessel  not  entitled  to  it,  but 
to  the  act  of  fraud  and  deceit  in  obtaining  it. 
If  a  vessel  has,  in  point  of  fact,  entitled  herself 
to  the  bounty,  and  fraud  and  deceit  are  em- 
ployed in  obtaining  it,  by  the  owners,  she  will 
be  liable  to  forfeiture.  The  Swallow,  MS.  Deci- 
sion of  the  Hon.  Judge  Ware,  of  the  Dislritt  of 
Maine. 

18.  A  vessel  licensed  for  carrying  on  the  fish- 
eries, is  liable  to  forfeiture  under  the  act  of  Feb 
ruary,  1793,  sec.  32,  for  a  single  act  of  trading, 
not  authorized  by  the  license.  But  the  taking 
of  a  few  cattle,  and  carrying  them  from  the 
main  land  to  an  island,  in  going  out,  or  returning 
from  the  fishing  ground,  as  a  neighbourly  or 
friendly  act,  and  not  for  hire,  is  not  engaging  in 
trade  within  the  meaning  of  the  act.     Ibid. 

3.  Registered  Vessels. 

19.  An  American  registered  vessel,  in  part 
transferred  by  parol,  while  at  sea,  to  an  Ameri- 
can citizen,  and  resold  to  her  original  owners,  on 
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her  return  into  port  before  her  entry,  does  not 
by  that  operiition  lose  her  privileges  as  an  Ame- 
rican bottom,  nor  become  subject  to  foreign  du- 
ties. The  United  Stales  v.  WiUings  if  Francis,  4 
Cranch,  48.:  2  Cond.  Rep.  20. 

20.  In  case  of  alienation  to  a  foreigner,  the 
privileges  of  an  American  bottom  are  ipso  facto 
forfeited  ;  but  in  case  of  alienation  to  a  citizen, 
they  are  not  forfeited  until  after  she  ought  to 
have  been  registered  anew  ;  and  the  oath  which 
entitles  her  to  enter  as  an  American  bottom, 
does  not  require  such  new  register.     Ibid. 

21.  A  policy  of  insurance  on  a  vessel  sailing 
under  a  register  which  has  been  obtained  with- 
out conforming  to  the  requisitions  of  the  laws  of 
the  United  States,  relative  to  the  registry  and 
enrolling  of  vessels  of  the  United  States,  is  not 
void ;  and  an  action  may  be  maintained  on  such 
a  policy,  to  recover  a  loss  sustained  by  the  as- 
sured. The  policy  may  not  have  been  designed 
to  aid,  assist  or  advance  any  unlawful  purpose, 
and  was  a  lawful  contract  in  itself,  only  remotely 
connected  with  the  use  of  the  certificate  of  regis- 
try. The  Ocean  Insurance  Company  v.  Polleys, 
13  Peters,  157. 

22.  The  register  of"  a  vessel  is  the  only  docu- 
ment which  need  be  on  board  during  a  period 
of  universal  peace,  in  compliance  with  the  war- 
ranty of  national  character.  Calhtt  v.  Pacific 
Ins.  Co.,  Paine's  C.  C.  R.  594. 

23.  It  is  the  original  register  which  is  required 
by  kw  to  be  transmitted,  on  the  loss  of  a  ves.sel, 
to  the  register  of  the  treasury  to  be  cancelled. 
And  it  is  the  practice  not  to  destroy  the  register 
after  it  is  cancelled  ;  it  is  a  document  required 
by  law  to  be  deposited  in  the  register's  ofhce ; 
and  a  duly  certified  copy  of  it  is  legal  evidence. 
Ibid. 

24.  If  one  of  two  partners  in  a  house  of  trade 
in  the  United  States,  obtain  a  United  States'  re- 
gister for  a  ship,  by  swearing  that  he,  together 
with  his  partner,  of  the  city  of  New  York,  are 
the  sole  owners  of  the  vessel,  when  in  fact  his 

f)artner  is  domiciled  in  England,  the  ves.sel  is 
iable  to  forfeiture  under  the  registry  act  of  De- 
cember 31,  1792,  ch.  146.  The  Venus,  8  Cranch, 
253  ;  3  Cond.  Rep.  109. 

25.  A  transfer  of  a  registered  vessel  of  the 
United  States,  to  a  foreign  subject,  in  a  foreign 
port,  for  the  purpose  of  evading  the  revenue  laws 
of  the  foreign  country,  with  an  understanding 
that  it  is  to  be  afterwards  reconveyed  to  the 
former  owner,  works  a  forfeiture  of  the  vessel, 
under  the  sixteenth  section  of  the  ship-registry 
act  of  the  31st  of  December,  1792,  ch.  1 ;  unless 
the  transfer  is  made  known  in  the  manner  pre- 
scribed by  the  seventh  section  of  the  act.  The 
statute  does  not  require  a  beneficial  or  bona  fide 
sale ;  but  a  transmutation  of  ownership,  "  by 
way  of  trust,  confidence,  or  otherwise,"  is  suffi- 
cient. The  Margaret,  9  Wheat.  421 ;  5  Cond. 
Rep.  638. 

26.  Query,  Whether,  in  such  a  case,  a  recon- 
veyance would  be  decreed  by  a  court  of  justice 
in  this  country  1     Ibid. 

27.  The  proviso  in  the  sixteenth  section  of  the 
registry  act,  being  by  way  of  exception  from  the 
enacting  clause,  need  not  be  taken  notice  of  in  a 


libel  filed  to  enforce  the  forfeiture.  It  is  matter 
of  defence  to  be  set  up  by  the  party  in  his  own 
claim.  The  proviso  applies  only  to  the  case  of  a 
part-owner.     Ibid. 

28.  The  trial  of  such  a  case  is  by  the  court, 
and  not  by  a  jury,  in  seizures  on  waters  naviga- 
ble from  sea,  by  vessels  of  ten  tons  burthen  and 
upwards.     Ibid. 

29.  A  registered  vessel,  which  continues  to 
use  her  register  after  her  transfer  to  a  foreigner, 
is  liable  to  forfeiture  under  the  twenty-seventh 
section  of  the  registry  act,  as  using  a  register 
without  being  entitled  to  it.     Ibid. 

30.  It  is  not  the  sale  of  an  American  vessel  to 
an  American  citizen,  which  subjects  the  vessel 
to  a  forfeiture  of  her  privileges,  but  the  neglect 
to  obtain  a  new  register,  where  the  circumstances 
of  the  case,  and  the  provisions  of  the  act  of  con- 
gress, will  permit  the  same  to  be  obtained. 
WiUings  ^  Francis  v.  The  United  States,  1  Wash, 
C.  C.  R.  125. 

31.  By  the  law  of  the  United  States,  relating 
to  the  registry  and  enrolment  of  vessels,  the  in- 
accurate recital  of  the  certificate  of  registry  in  a 
bill  of  sale,  does  not,  as  in  England,  avoid  the 
sale ;  but  merely  deprives  the  vessel  of  her 
American  character.  Phillips  v.  Ledley,  1  Wash. 
C.  C.  R.  226. 

32.  If  a  registered  vessel  is  assigned  to  a  fo- 
reigner, she  is  only  deprived  of  her  Americaa 
character.     Ibid. 

33.  The  sale  of  a  licensed  vessel  to  a  foreigner 
is  not  void ;  but  the  vessel  is  liable  to  forfeiture. 
Ibik. 

34.  Under  the  act  of  congress  of  December 
31,  1792,  which  declares  "  that  if  a  false  oath  be 
taken  in  order  to  procure  a  register  for  a  vessel, 
the  vessel  or  its  value  shall  be  forfeited,"  the 
United  States  have  an  election  to  proceed  against 
the  vessel  as  forfeited,  or  against  the  person  who 
took  the  false  oath  for  its  value,  But  until  that 
election  is  made,  the  property  of  the  vessel  does 
not  vest  in  the  United  States ;  and  the  United 
States  cannot  maintain  an  action  for  money  had 
and  received,  against  the  assignees  of  the  per- 
son who  took  the  oath,  and  who  had  become 
bankrupt;  the  assignees  having  sold  the  vessel 
and  received  the  purchase  money  before  seizure 
of  the  vessel.  The  United  States  v.  Grundy  Sf 
Thornburgh,  3  Cranch,  337;  1  Cond.  Rep.  554. 

35.  Maryland. — An  information  was  filed  in 
the  district  court  of  the  United  States,  on  the 
1st  of  October,  1832,  against  the  brig  Burdett, 
alleging  her  to  have  been  forfeited  to  the  United 
States  for  a  violation  of  the  registry  acts,  she  be- 
ing owned  in  whole  or  in  part  by  a  foreigner,  a 
subject  of  the  king  of  Spain.  The  vessel  was 
purchased  by  an  agent  of  George  S.  Steever,  a 
native  citizen  of  the  United  States,  and  was  sent' 
to  the  Havana.  From  the  time  of  her  arrival  at 
Havana,  she  was  placed  under  the  direction  of 
J.  J.  Carrera,  a  merchant  of  that  place,  and  all 
her  voyages  directed  by  him,  professing  to  act 
as  the  agent  of  Mr.  Steever.  Part  of  the  cost 
of  the  brig  was  paid  in  cash  by  Mr.  Steever,  to 
his  agent  on  his  return  to  the  United  States,  and 
the  balance  charged  by  the  agent  and  settled  for 
in  account  with  Mr.  Carrera.     The  counsel  for 


604 


SHIPS  AND  VESSELS. 


Foreign  Vessels. 


the  United  States  ofTeied  in  evidence  certain 
letters  written  by  Mr.  Carrera  to  Captain  Nabb, 
the  fonimaiuler  of  the  Hiudett  durini;  lier  several 
voyajjes,  which  hail  been  directed  by  him,  and 
which  letters  relatetl  to  the  business  and  em- 
ployment of  the  Burdett.  The  letters  were  ob- 
jected to  as  evidence,  and  were  admitted  in  the 
district  and  circuit  court,  to  which  latter  court 
the  case  was  taken  on  an  appeal  by  the  claimant 
of  the  vessel.  The  United  States  v.  The  Brig 
Burdett.  9  Peter.s,  682. 

36.  The  object  of  this  prosecution  was  to  en- 
force a  forfeiture  of  the  vessel  and  all  that  per- 
tains to  her,  for  a  violation  of  a  revenue  law. 
The  prosecution  was  a  highly  penal  one,  and  the 
penalty  should  not  be  inllicted  unless  the  infrac- 
tions of  the  law  shall  be  established  beyond  rea- 
sonable doubt.     Ibid. 

37.  That  frauds  are  often  practised  under  the 
revenue  laws  cannot  be  doubted,  and  that  indi- 
viduals who  practise  these  frauds  are  exceed- 
ingly ingenious  in  resorting  to  various  subter- 
fuges to  avoid  detection,  is  equally  notorious. 
But  such  acts  cannot  alter  the  established  rules 
of  evidence,  which  have  been  adopted  as  well 
with  reference  to  the  protection  of  the  innocent, 
as  the  punishment  of  the  guilty.     Ibid. 

38.  Under  the  twenty-seventh  section  of  the 
registry  act  of  1792,  ch.  146,  vessels  which  have 
not  been  previously  registered,  as  well  as  those 
which  have  been  previously  registered,  may  be 
forfeited  by  a  fraudulent  use  of  the  certificate 
of  registry.  The  Neptune.,  3  Wheat.  601;  4 
Cond.  Rep.  351. 

39.  When  a  vessel  belonging  in  part  to  a  fo- 
reigner, was  registered  as  an  American  vessel, 
and  subsequently  sold,  for  a  valuable  considera- 
tion, to  one  ignorant  of  the  fraud  which  had  been 
committed,  it  was  held  that  she  was  not  subject 
10  forfeiture  in  the  hands  of  such  bona  fide 
owner.  United  States  v.  The  Anthony  Mangin, 
2  Adm.  Decis.  452. 

40.  A  citizen  of  the  United  States,  resident  in 
a  foreign  country,  may,  under  the  act  of  Decem- 
ber 31^  1792,  command  a  registered  vessel  of 
the  United  States,  without  her  right  to  the  pay- 
ment of  domestic  duties  being  affected  thereby; 
but  under  the  same  act,  he  cannot  be  the  owner 
of  a  vessel  of  the  United  States.  United  States 
V.  Gillies,  Peters'  C.  C.  R.  159. 

41.  By  the  licensing  act  of  the  United  States 
of  18th  February,  1793,  no  coaster  can  be  sold 
in  a  foreign  port,  unless  her  license  be  previously 
surrendered ;  nor  is  her  American  character 
changed  by  such  transfer.  But  if  she  be  con- 
demned for  violation  of  that  law,  and  sold  under 
order  of  court,  she  may  become  foreign  property. 
So  if  the  purchaser  under  the  first  insufficient 
title,  comply  with  the  requisites  of  the  act  of 
congress,  of  4th  August,"  1790.  In  either  case 
she  may  be  a  lawful  privateer  under  a  foreign 
commission.  United  States  v.  The  Haicke,  Bee's 
Adm.  Rep.  34. 


of  the  common  usages  of  trade  in  such  country 
as  to  equipments  of  vessels  of  that  class,  for  the 
voyage  on  which  she  is  destined.  He  must  be 
presumed  to  underwrite  upon  the  ground,  that 
the  vessel  shall  be  seaworthy  in  her  equipments, 
according  to  the  general  custom  of  the  port,  or 
at  least  of  the  country,  to  which  she  belongs.  It 
would  not  be  a  just  or  safe  rule  in  all  ca.'-es  to 
take  that  standard  of  seaworthiness,  exclusively, 
which  prevails  in  the  port  or  country,  where  the 
insurance  is  matle.  Tidmarshv.  Washington  Ins. 
Co..  4  RIason's  C.  C.  R.  439. 

43.  Tlie  act  of  20th  July,  1790,  ch.  29,  regula- 
ting seamen  in  the  merchant  service,  does  not 
apply  to  foreign  seamen  on  board  of  foreign  ships. 
Ex  parte  D'Olivcra,  1  Gallis.  C.  C.  R.  474. 

44.  The  master's  contracts  for  supplies  and 
repairs  create  an  hypothecation,  by  the  general 
maritime  law.  Query,  how  far  this  is  controlled 
as  to  domestic  vessels  ?  7'he  Jerusalem,  2  Gallis. 
C.  C.  R.  345. 

45.  The  district  courts  will  not  take  cogni- 
zance of  disputes  between  masters  and  crews  of 
foreign  ships,  except  in  special  cases.  Willend- 
son  V.  The  Forsoket,  1  Peters'  Adm.  Decis.  197. 

46.  The  twenty-seventh  section  of  the  revenue 
act  of  2d  March,  1799,  ch.  128,  comprehends 
foreign  as  well  as  American  vessels  bound  to  the 
United  States.  The  Betsey,  1  IMason's  C.  C.  R. 
355. 

47.  Neither  by  the  British  treaty  of  3d  July, 
1515,  nor  by  any  act  of  congress,  nor  by  the 
President's  proclamation  of  24th  August.  1822, 
are  British  ships,  coming  from  ports  in  British 
colonies,  entitled  to  enter  American  ports,  on 
payment  of  the  same  tonnage  and  light  duties 
as  American  ves.sels;  but  they  are  to  pay  the 
full  duties  on  foreign  vessels.  The  treaty  of 
1815  applies  only  to  vessels  coming  from  Euro- 
pean ports.  United  States  v.  Hathaway,  3  Mason's 
C.  C.  R.  324.     Decided  in  1824. 

48.  An  American  vessel,  captured,  condemned, 
sold,  and  purchased  by  her  former  master,  a  citi- 
zen of  the  United  States,  who  obtained  a  Danish 
burgher's  brief,  and  who  cleared  out  of  a  port  of 
the  United  Slates  as  a  Dane,  is  a  foreign  vessel 
within  the  fifth  section  of  the  act  of  January  9th, 
1808,  ch.  112,  supplementary  to  the  embargo 
act,  although  in  reality  owned  by  a  citizen  of  the 
United  States.  The  Good  Catharine  v.  The  United 
States,  7  Cranch,  349;  2  Cond.  Rep.  525. 

49.  If  one  of  two  partners  in  a  house  of  trade 
in  this  country,  obtain  a  United  States'  register 
for  a  ship,  by  swearing  that  he,  together  w'th 
his  partner,  of  the  city  of  New  York,  are  the  sole 
owners  of  the  vessel,  when  in  fact  his  partner  is 
domiciled  in  England,  the  vessel  is  liable  to  for- 
feiture under  the  registry  act  of  December  31st, 
1792,  ch.  146.  The  Venus,  8  Cranch,  253;  3 
Cond.  Rep.  109. 

50.  Supplies  furnished  to  a  foreign  ship  con- 
stitute a  lien,  and  are  recoverable  in  the  admi- 
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rally,  notwithstanding  any  agreement  between 

the  owners  and  the  captain  that  the  latter  should 

furnish  the  supplies.     North  et  al.  v.  The  Eagle, 

42.  Where  a  policy  is  underwritten  upon  a  fo-    Bee's  D.  C.  R.  78. 

reign  vessel  belonging  to  a  foreign  country,  the  i      51.  Under  the  fourteenth  section  of  the  act  of 

underwriter  must  be  taken  to  have  knowledge  |  congress  of  December  31st,   1792,  ch.   146,  the 
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inaccurate  recital  of  the  certificate  of  registry  in 
the  bill  of  sale,  does  not,  as  in  England,  avoid 
the  sale  :  but  the  vessel  is  thereby  deprived  of 
her  American  privileges.  Philips  v.  Ledley,  1 
Wash.  C.  C.  R.  226. 

52.  Under  the  act  for  enrolling  and  licensing 
coasters,  of  February  8th,  1793,  ch.  153,  no 
coaster  can  be  sold  in  a  foreign  port,  unless  her 
license  be  previously  surrendered  ;  nor  is  her 
American  character  changed  by  such  transfer. 
But  if  she  be  condemned  for  violation  of  that 
statute,  and  sold  under  order  of  court,  she  may 
become  foreign  property.  United  Slates  v.  2'he 
Haw/ce,  Bee's  Adm.  Decis.  34. 

53.  Where  the  voyage  is  broken  up,  or  ended 
here,  payment  of  wages  will  be  compelled  ;  and 
masters  of  foreign  vessels  will  be  assisted  in  re- 
covering deserters,  and  reducing  to  obedience 
perverse  and  rebellious  mariners.  Willendson 
V.  The  Forsoket,  1  Peters'  Adm.  Decis.  197. 

54.  Seamen  may  be  moderately  corrected  by 
the  captain.  The  district  court  will  not  inter- 
fere in  the  case  of  foreigners,  where  they  are 
bound  by  articles  to  submit  all  disputes  to  a  home 
tribunal.  Aertsen  v.  The  Aurora,  Bee's  Adm. 
Decis.  161. 

55.  Under  the  fifth  section  of  the  embargo  act 
of  9th  January,  1808,  ch.  8,  "foreign  vessel" 
means  a  vessel  navigating  under  the  flag  of  a 
foreign  power,  and  not  a  vessel  owned  in  whole 
or  in  part  by  foreigners  domiciled  in  the  United 
States.     The  Sally,  1  Gallis.  C.  C.  R.  58. 

5.  Illegal  Outfit  of  Vessels  in  Ports  of  the  United 
States. 

56.  Where  a  vessel  had  been  built  in  New 
York  for  the  purpose  of  employing  her  in  a  war 
with  England,  if  a  war  had  broke  out,  and  was 
afterwards  sold  to  a  French  citizen  who  used  her 
as  a  privateer  ■  the  supreme  court  refused  to  hear 
counsel  against  the  allegation  that  this  was  an 
original  construction  or  outfit  of  the  vessel  for 
the  purposes  of  war.  Moodie  v.  The  Alfred, 
3  Dall.  307  ;   1  Cond.  Rep.  135. 

57.  A  French  privateer  had  taken  out  her 
guns,  masts  and  sails,  which  remained  on  shore 
until  the  general  repairs  of  the  vessel  were  com- 
pleted, and  they  were  again  put  on  board  ;  after 
which  she  sailed  on  a  cruise,  and  captured  a  Brit- 
ish vessel,  which  she  sent  into  Charleston.  On 
a  claim  to  restitution,  on  the  ground  that  the 

grivateer  had  been  originally  fitted  out  in  the 
nited  States,  in  a  neulral  port;  the  court  de- 
cided, that  the  mere  replacement  of  her  force 
could  not  be  considered  an  augmentation,  even 
if  an  augmentation  of  force  could  be  considered 
a  cause  for  restoration.  Moodie  v.  The  Sloop 
Phahe  Ann.  3  Dall.  319;   1  Cond.  Rep.  139. 

58.  A  neutral  nation  may,  if  so  disposed,  with- 
out a  breach  of  her  neutrality,  grant  permission 
to  both  belligerents,  to  equip  their  vessels  of  war 
within  her  territories.  But  without  such  per- 
mission, the  subjects  of  such  belligerent  powers 
have  no  right  to  equip  vessels  of  war.  or  to  aug- 
ment their  force,  either  with  arms  or  men,  within 
the  neutral  territory.  The  Alcrta  v.  Bias  Moran, 
9  Cranch,  359;  3  Cond.  Rep.  425. 
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59.  Such  unauthorized  acts  violate  the  sove- 
reignty and  rights  of  a  neutral  nation.  All  cap- 
tures made  by  such  equipments,  are  illegal  in 
respect  to  such  nation;  and  it  is  competent  for 
her  courts  to  punish  the  offenders;  and  if  prizes 
are  brought  within  their  jurisdiction,  to  order  and 
cause  them  to  be  restored.     Ibid. 

60.  It  is  immaterial  whether  the  persons  taken 
on  board  in  the  neutral  port,  were  native  Ameri- 
can citizens,  or  foreigners  domiciled  in  the  Urnled 
States.  Neither  the  law  of  nations,  nor  the  act 
of  congress  recognises  any  distinction,  e.xcept  to 
the  subjects  of  the  state  in  whose  service  they 
are  enlisted  transiently  in  the  United  States. 
Ibid. 

61.  An  augmentation  of  force,  or  an  illegal 
outfit  affects  only  captures  made  during  the  ori- 
ginal cruise.  The  offence  terminates  at  the  end 
of  the  voyage,  and  does  not  affect  subsequent 
transactions.  But  as  to  captures  made  during 
the  same  cruise,  the  doctrine  has  been  long 
established,  that  such  illegal  augmentation  of 
force  is  a  violation  of  the  law  of  nations,  as  well 
as  of  our  own  municipal  laws;  and  as  a  viola- 
tion of  our  neutrality,  it  affects  the  captures  sub- 
sequently made,  with  the  character  of  torts;  and 
justifies  and  requires  a  restitution  of  the  property 
to  such  persons  who  have  been  injured  by  such 
misconduct.  The  Santissima  Trinidad,  7  Wheat. 
283;  5  Cond.  Rep.  284. 

62.  The  practice  is  now  fully  established,  that 
prizes  made  by  vessels  which  have  violated  the 
acts  of  congress,  enacted  for  the  preservation  of 
the  neutrality  of  the  United  States,  if  brought 
within  her  territory,  shall  be  restored.  The  Gran 
Para,  7  Wheat.  471 ;  5  Cond.  Rep.  328. 

63.  It  has  never  been  held,  that  the  offence 
adheres  to  the  vessel  under  whatever  change  of 
circumstances  takes  place;  nor  that  it  does  not 
terminate  when  the  cruise  for  which  the  illegal 
outfit  was  made  shall  have  ended.  But  if  this 
termination  was  merely  colourable,  and  the 
vessel  was  equipped  with  an  intention  of  being 
employed  on  the  cruise  during  which  the  cap- 
ture was  made,  the  violation  is  not  purged. 
Ibid. 

64.  Property  belonging  to  a  friendly  power, 
captured  on  the  high  seas  by  a  privateer  armed 
and  fitted  out  by  citizens  of  the  United  States, 
in  the  waters  of  the  United  States,  as  a  vessel 
of  war,  and  commanded  by  a  citizen  of  the 
United  States,  is  illegally  captured;  and  must 
be  restored  to  its  owner,  if  brought  within  our 
jurisdiction.  The  Fanny,  d  Wheat.  658  ;  5  Cond. 
Rep.  722. 

65.  A  French  privateer,  fitted  out  in  the  United 
States,  and  commissioned  as  a  privateer,  by  the 
French  minister  residing  near  the  United  States, 
being  proscribed  by  the  Pre.sident  of  the  United  ' 
States,  dismantled  and  sold  in  Charleston,  was 
afterward  fitted  out  for  war  in  a  foreign  port, 
and  was  commissioned  by  France.  Captures 
made  by  her  are  not  illegal,  and  are  no  viola- 
tion of  the  neutrality  of  the  United  Slates.  Wil. 
liamson  v.  The  Betsxy,  Bee's  Adm.  Decis.  67. 

66.  The  laws  of  neutrality  and  nations  do  not, 
in  any  case,  interdict  vessels  from  going  to  sea 
armed  and  fitted  for  defensive  war.    The  British 
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Consul  of  Charleston  v.  The  Mcrnmid,  Bee's  Adm. 
Decis.  69. 

6.   Vessels  using  Licenses  to  Trade  during  War. 

67.  The  pailinij  iiiider  the  enemy's  license 
constitutes,  of  itself,  an  act  of  illegality  which 
subjects  the  property  to  confiscation,  without  re- 
gard to  the  object  of  the  voya^^e  or  the  port  of 
destination.  The  Ariadne.  2  Wheat.  143;  4Cond. 
Rep.  70. 

68.  One  citizen  of  the  United  States  has  no 
right  to  purchase  of,  or  sell  to  another,  a  license 
or  pass  from  the  public  enemy,  to  be  used  on 
board  an  American  vessel.    Pa'tton  v.  Nicholson, 

3  Wheat.  20-1 ;  4  Cond.  Rep.  235. 

69.  A  vessel  and  cargo,  which  is  liable  to 
seizure  as  enemy's  properly,  or  for  sailing  under 
the  pass  or  license  of  the  enemy,  may  be  seized 
after  her  arrival  in  a  port  of  the  United  States, 
and  conilemned  as  prize  of  war.  The  delictum 
is  not  purged  b}-  the  termination  of  the  voyage. 
The  Caledonian,  4  Wheat.  100;  4  Cond.  Rep. 
401. 

70.  The  circumstance  of  a  vessel  having  been 
sent  into  an  enemy's  port  for  adjudication,  and 
afterwards  permitted  to  resume  her  voyage,  held 
to  raise  a  violent  presumption  that  she  had  a 
license,  which  the  claimant  not  having  repelled 
by  e.vplanalory  evidence,  condemnation  \va5  pro- 
nounced.    The  Lanodon  Cheves,  4  Wheat.  103; 

4  Cond.  Rep.  403. 

71.  The  use  of  a  license  to  pass  from  the 
enemy  being  unlawful,  one  citizen  has  no  right 
to  sell  to  another  such  a  license,  or  pass,  to  be 
used  on  board  of  an  American  vessel ;  and  no 
recovery  can  be  had  in  a  suit  instituted  on  such 
an  illegal  contract.  Patton  v.  Nicholson.  3  Wheal. 
204:  4  Cond.  Rep.  235. 

72.  The  sailing  on  a  voyage  under  the  license 
and  passport  of  protection  of  the  enemy,  in  fur- 
therance of  his  views  or  interests,  con.stitutes 
such  an  act  of  illegality  as  subjects  the  ship  and 
carijo  to  confiscation  as  prize  of  war.  The  Julia; 
Luce,  Master,  8  Cranch.  181  :  3  Cond.  Rep.  75. 

73.  The  acceptance  and  use  of  an  enemy's 
license  on  a  voyage  to  a  neutral  port,  prosecuted 
in  furtherance  of  the  enemy's  avowed  objects, 
is  illegal,  and  subjects  vessel  and  cargo  to  con- 
fiscation. The  Aurora;  Pike,  blaster,  8  Cranch, 
203;  3  Cond.  Rep.  88. 

74.  It  is  not  necessary,  in  order  to  subject  the 
properly  lo  condemnation,  that  the  person  grant- 
ing the  license  should  be  duly  authorized  to 
grant  it,  provided  the  person  receiving  it  takes  it 
with  the  expectation  that  it  will  protect  his  pro- 
perty from  the  enemy.     Ibid. 

75.  Sailing  with  an  inlentvon  to  further  the 
views  of  the  enerny.  is  sufficient  to  condemn  the 
property,  although  that  intention  be  frustrated 
by  capture.     Ibid. 

76.  Sailing  on  a  voyage  under  the  license  and 
pas.^port  or  protection  of  the  enemy,  in  further- 
ance of  his  views  or  interests,  constitutes  such 
an  act  of  illegality  as  subjects  the  ship  and  cargo 
to  condemnation  as  prize  of  war.  The  Hiram  : 
Baker,  Master,  8  Cranch.  444  ;  3  Cond.  Rep.  207'. 

77.  A  vessel  owned  by  citizens  of  the  United 
States,  sailed  from  Naples  in  the  year  1812,  for 


the  United  Slates,  with  a  cargo,  and  a  British 
license  to  carry  the  same  to  England.  On  her 
passage,  hearing  of  the  war,  she  altered  her 
course  lor  England,  was  captured  by  the  British, 
carried  into  Ireland,  libelled  and  acquitted,  sold 
her  cargo,  and  after  a  detention  of  seven  months 
in  Irehuul,  purchased  a  return  cargo  in  England, 
sailed  for  the  United  State.*,  anil  wa.s  capture<l 
by  an  American  juivateer.  The  vessel  and  cargo 
were  condemned  as  prize  lo  the  captors.  1'he 
Alexander,  8  Cranch,  169;  3  Cond.  Rep.  72. 

78.  An  American  ship  sailing  from  England, 
in  August,  1812,  in  consequence  of  the  repeal 
of  the  British  orders  in  council,  and  compelled 
by  dangers  of  the  seas,  to  put  into  Ireland,  where 
she  was  necessarily  detained  until  April,  1813, 
when  she  sailed  again  for  the  United  States, 
under  the  protection  of  a  British  license,  being 
captured  on  the  voyage  by  an  American  priva- 
teer, was  protected  by  the  President's  letter  of 
instructions  of  August  28th,  1812.  The  conti- 
nuitv  of  the  vovage  was  not  broken.  The  Mary, 
9  Cranch,  126;'  3  Cond.  Rep.  306. 

79.  In  cases  where  trade  has  been  carried  on 
with  the  enemy,  under  license,  and  a  capture 
has  been  made  without  a  disclosure  of  the 
license,  and  where  there  seemed  a  colour  for  the 
capture,  on  restoration  the  caplors  are  allowed 
their  expenses.  The  Joseph,  1  Gallis.  C.  C.  R. 
645. 

80.  Licenses  are  now  construed  with  great 
liberality  as  to  time  and  objects.  It  is  a  general 
rule,  that  where  no  fraud  has  been  meditated, 
or  committed,  and  the  parties  have  been  pre- 
vented from  carrying  the  license  into  literal 
e.xecution,  by  a  power  which  they  could  not  con- 
trol, they  shall  be  entitled  lo  the  benefit  of  its 
protection,  although  the  terms  have  not  been 
literally  and  strictly  fulfilled.  The  George,  1 
Mason's  C.  C.  R.  24. 

81.  The  second  section  of  the  act  of  August 
2d,  1813,  ch.  585,  which  provides  that  any  ship 
of  the  United  States,  sailing  under,  or  found  on 
the  high  seas  using,  a  British  license,  shall  be 
liable  to  condemnation  as  prize,  is  merely  in  af- 
firmance of  the  general  law  of  prizes.  It  is 
confined  to  captures  made  by  commi.ssioned 
ships  during  the  coiUinuance  of  the  illegal  voy- 
age. It  is  the  actual  use  of  the  license  at  the 
time  of  the  seizure,  and  not  the  former  use  in  a 
previous  voyage,  which  authorizes  the  search 
and  capture.  The  authority  lo  seize  also,  is 
given  only  to  commissioned  ships,  and  it  is  not 
extended  to  the  mere  civil  officers  of  the  govern- 
ment.    The  Saunders,  2  Gallis.  C.  C.  R.  i^lO. 

82.  Carrying  despatches  to  I  he  enemy  is  cai'se 
of  condemnation.  27jc  Tulip,  3  Wash.  C.  C  R. 
637. 

83.  Saili.ng  under  a  British  license  during  the 
war  between  the  United  Stales  and  England, 
was  illegal.  Craig  v.  The  United  States  Ins.  Co., 
Peters'  C.  C.  R.  410. 


SLAVES  AND  SLAVERY. 

1.  If  the  owner  of  a  slave  removing  into  Vir- 
ginia, shall  lake  the  oath  required  by  the  ict  of 
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assembly,  within  sixty  days  after  the  removal  of 
the  owner,  it  shall  prevent  the  slave  from  gain- 
ing his  freedom;  although  he  was  brought  into 
Virginia  by  a  person  claiming  and  exercising  the 
right  of  ownership  over  him,  eleven  months  be- 
fore the  removal  of  the  true  owner;  and  al- 
though the  person  who  brought  him  in  never 
took  the  oath;  and  although  the  slave  remained 
in  Virginia  more  than  twelve  months;  and  al- 
though the  true  owner  never  brought  him  in. 
Scott  V.Negro  London,  3  Cranch,  324;  1  Cond. 
Rep.  549. 

2.  In  Virginia,  in  1784,  no  gift  of  a  slave  was 
valid,  unless  in  writing  and  recorded,  although 
possession  accompanied  the  gift.  Ramsay  v.  Lee, 
4  Cranch,  401 ;  2  Cond.  Rep.  150. 

3.  Five  years'  adverse  possession  of  a  slave 
in  Virginia,  gives  a  good  title,  upon  which  tres- 
pass may  be  maintained.  Brent  v.  Chapman,  5 
Cranch.  358  ;  2  Cond.  Rep.  279. 

4.  If  the  owner  of  a  slave  permit  her  to  re- 
main in  the  possession  of  A  for  four  years,  and 
A  then,  without  the  assent  of  the  owner,  de- 
livers her  to  B,  who  keeps  her  for  four  years 
more,  the  possession  of  B  cannot  be  so  connected 
with  the  possession  of  A,  as  to  make  it  a  fraud- 
ulent loan  within  the  act  of  assembly  of  Vir- 
ginia, in  regard  to  B's  creditors.  Auld  Y.Nor- 
wood, 5  Cranch,  361  ;  2  Cond.  Rep.  279. 

5.  The  right  to  freedom  under  the  act  of  Ma- 
ryland, which  prohibits  the  bringing  of  slaves 
into  that  state,  is  not  required  by  the  neglect  of 
the  master  to  prove  to  the  satisfaction  of  the  na- 
val officer,  or  collector  of  the  tax,  that  such  slave 
had  resided  three  years  in  the  United  States,  al- 
though such  proof  be  required  by  the  act. 
Scolt  V,  Negro  Ben.  6  Cranch,  3;  2  Cond.  Rep. 
282. 

6.  A  verdict  and  judgment  that  the  mother 
was  born  free,  is  not  conclusive  evidence  of  the 
freedom  of  her  children,  unless  between  the 
same  parties  or  privies.  Wood  v.  Davis  et  al.,  7 
Cranch,  271 ;  2  Cond.  Rep.  484. 

7.  Hearsay  evidence  is  incompetent  to  estab- 
lish any  specific  fact,  which  is,  in  its  nature,  sus- 
ceptible of  being  proved  by  witnesses  who  speak 
from  their  own  knowledge.  Claims  to  freedom, 
in  Maryland,  are  not  exempt  from  that  general 
rule.  Mima  Queen  and  Child  v.  Hepburn,  7 
Cianch,  290;  2  Cond.  Rep.  496  :  Davis  v.  IVood, 
1  Wheat.  6;  3  Cond.  Rep.  465. 

8.  The  act  of  assembly  of  Maryland,  pro- 
hibiting the  importation  of  slaves  into  the  state 
for  sale  or  to  reside,  does  not  extend  to  a  tem- 
porary residence,  nor  to  an  importation  by  a  per- 
son who  hires  the  slave  for  a  limited  period,  not 
being  the  master  or  owner  of  such  slave.  Ne- 
gress Henry  v.  Ball,  1  Wheat.  1  ;  3  Cond.  Rep. 
462. 

9.  An  absolute  bequest  of  certain  slaves  to  P. 
H.,  is  qualified  by  a  subsequent  limitation  over, 
that  if  either  of  the  testator's  grandchildren.  P. 
H.,  or  J.  D.  A.,  should  die  without  a  lawful  heir 
of  their  bodies,  that  the  other  should  heir  its 
estate,  which  converted  the  previous  estate  into 
an  estate  tail ;  and  there  being  no  words  in  the 
will  which  restrained  the  dying  without  issue  to 
ihe  time  of  the  death  of  the  legatee,  the  limita- 


tion over  was  held  to  be  on  a  contingency  too 
remote.  Williamson  y.  Daniel,  12  Wheat.  568; 
6  Cond.  Rep.  651. 

10.  In  Georgia,  the  rule  of  partus  sequitur 
ventrem  is  universally  followed,  unless  there  be 
something  in  the  terms  of  the  instrument  which 
disposes  of  the  mother,  separating  the  issue  from 
her.     Ihid. 

11.  The  act  of  the  legislature  of  Maryland, 
passed  in  1796,  ch.  47,  sec.  13,  declares  '-that 
all  persons  capable  in  law  to  make  a  valid  will 
and  testament,  may  grant  freedom  to,  and  effect 
the  manumission  of  any  slave  or  slaves  belong- 
ing to  such  person  or  persons,  by  his,  her,  or 
their  last  will  and  testament ;  and  such  manu- 
mission of  any  slave  or  slaves,  may  be  made  to 
take  effect  at  the  death  of  the  testator  or  testa- 
tors, or  at  such  other  period  as  may  be  limited 
in  such  la.st  will  and  testament :  provided  always, 
that  no  manumis,sion  by  last  will  and  testament, 
shall  be  effectual  to  give  freedom  to  any  slave 
or  slaves,  if  the  same  shall  be  to  the  prejudice 
of  creditors,  nor  unless  the  said  slave  or  slaves 
shall  be  under  the  age  of  forty-five  years,  and 
able  to  work  and  gain  a  sufficient  maintenance 
and  livelihood  at  the  time  the  freedom  given 
shall  commence."  The  time  of  freedom  of  the 
appellee  in  this  case,  commenced  when  he  was 
about  eleven  years  old.  Held,  that  his  manu- 
mission by  will  was  valid.  Le  Grand  v.  Darnall, 
2  Peters,  664. 

12.  The  court  of  appeals  of  Maryland,  has 
decided  that  a  devise  of  property,  real  or  per- 
sonal, by  a  master  to  his  slave,  entitles  the  slave 
to  his  freedom,  by  necessary  implication.  The 
supreme  court  of  the  United  States  entertains 
the  same  opinion.     Ihid.  670. 

13.  Where  the  owner  of  certain  slaves,  who 
was  also  part-owner  of  a  vessel,  hired  the  slaves 
to  the  master  of  the  vessel  to  proceed  as  mari- 
ners on  board,  on  a  voyage,  at  the  usual  wages, 
and  without  any  special  contract  of  hiring : 
Held,  that  the  master  having  acted  in  good  faith, 
was  not  responsible  for  the  escape  of  the  slaves 
in  a  foreign  port,  which  was  one  of  the  contin- 
gent termini  of  the  voyage,  and  consequently 
within  the  hazards  to  which  the  owner  knew 
his  property  would  be  exposed.  Beverly  v. 
Brooke,  2  Wheat.  100;  4  Cond.  Rep.  52. 

14.  The  salvage  allowed  to  a  slave,  who  was 
one  of  the  salvors,  was  adjudged  to  the  master. 
The  master  agreed  to  manumit  the  slave,  and  to 
give  him  one-fifth  of  the  sum  allowed  as  sal- 
vage. The  Blaircau,  2  Cranch,  240;  1  Cond. 
Rep.  397. 

15.  The  law  regulating  the  responsibility  of 
common  carriers,  does  not  apply  to  the  case  of 
carrying  intelligent  beings,  such  as  negroes. 
The  carrier  has  not,  and  cannot  have  over  them 
the  same  absolute  control  that  he  has  over  inan- 
imate matter.  In  the  nature  of  things,  and  in 
their  character,  they  resemble  passengers,  and 
not  packages  of  goods.  It  would  seem  reason- 
able, therefore,  that  the  responsibility  of  the  car- 
rier should  be  measured  by  the  law  which  is  ap- 
plicable to  passengers,  rather  than  by  that  which 
is  applicable  to  the  carriage  of  common  goods. 
Boyce  v.  Anderson,  2  Peters.  155. 
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16.  Tlie  law  applicable  to  common  carriers, 
]s  one  of  ;ireat  rigonr.  Though,  to  the  extent 
to  which  it  has  been  carrieii.  and  in  the  cases  to 
which  it  has  been  applied,  its  necessity  anil  its 
policy  ait'  aihnitted  ;  yet  it  ought  not  to  be  car- 
ried luither,  or  applied  to  new  cases.  It  has 
not  been  applied  to  living  men,  and  it  onght  not 
to  be.     Ibid. 

17.  The  ancient  rule  of  the  law  of  carriers, 
that  the  carrier  is  liable  only  for  ordinary  neg- 
lect, does  not  apply  to  the  conveyance  of  slaves. 
Ibid.  156. 

18.  A  testatrix  directed  by  her  will,  that  cer- 
tain slaves  should  bo  manumitted  at  her  death, 
and  charged  a  portion  of  her  real  estate,  speci- 
fically ilevised,  with  the  payment  of  annuities 
to  some  of  the  slaves.  The  executor  suilered 
the  niannmiltod  persons  to  go  at  large  as  free 
for  some  years,  but  afterwards,  on  finding  that 
the  personal  estate  would  not  pay  the  debts  of 
the  testator,  he  obtained  an  order  for  the  sale  of 
all  the  personal  estate,  including  the  slaves, 
who  had  been  maimmitteJ  in  the  inventory, 
ind  sold  those  persons  as  slaves.  Held,  that  the 
persons  who  had  been  manumitted  by  the  will 
were  free  ;  and  that,  under  the  laws  of  Mary- 
land authorizing  manumissions  of  slaves  by  will, 
provided  it  was  not  done  to  the  injury  of  credit- 
ors, the  manumission  was  valid ;  and  the  exe- 
cutor must  resort  to  the  real  estate  for  the  funds 
to  pay  ofT  the  debts  of  the  testator.  Fcnwick  v. 
Chapman.  9  Peters,  461. 

19.  By  the  statute  of  Maryland  of  1796,  ch. 
67,  sec.  13,  manumissions  of  slaves,  by  will  and 
testament,  may  be  made  to  take  effect  at  the 
death  of  the  testator.  The  testator  may  devise 
or  charge  his  real  estate  with  the  payment  of 
debts,  to  make  the  manumission  effective,  and 
not  in  prejudice  of  creditors.     Ibid. 

20.  The  right  to  freedom  may  be  tried  at  law, 
in  a  suit  against  the  executors,  dt  the  instance 
of  the  manumitted  slaves;  and  the  executor 
may,  in  such  suit,  admit  the  existence  of  a  suf- 
ficiency of  real  assets  or  real  estate  to  pay  the 
debts  of  his  testator.     Ibid. 

21.  A  judgment  at  law  in  favour  of  manu- 
mitted slaves,  in  a  suit  against  an  executor,  ob- 
tained on  the  admission  by  the  executor  of  a 
sufficiency  of  assets,  may  be  set  aside  in  equity, 
if  such  admission  was  made  without  foundation 
in  fact,  or  in  fraud  or  mistake.  In  such  a  pro- 
ceeding in  equity,  to  which  the  executor,  the 
manumitted  slaves,  and  all  persons  interested 
have  been  made  parties,  there  may  be  an  entire 
review  of  the  administration  of  the  estate,  of  the 
conduct  of  the  executor,  and  that  of  the  credit- 
ors, in  regard  to  the  estate,  and  in  respect  to  the 
vigilance  of  the  e.xecutor  in  paying,  and  of  the 
creditors  in  the  pursuit  of  their  debts.     Ibid. 

22.  When  a  testator  manumits  his  slaves  by 
will  and  testament,  and  it  clearly  appears  to  have 
been  his  intention  that  the  manumission  shall 
take  place  at  all  events,  the  manifest  intention, 
without  express  words,  to  charge  the  real  estate 
for  the  payment  of  debts,  if  there  be  not  per- 
sonal assets  enough  without  the  manumitted 
slaves,  to  pay  the  debts  of  the  testator.     Ibid. 

23.  In  such  a  case,  the  creditors  of  the  tes- 


tator must  look  to  the  real  estate  for  the  payment 
of  debts  which  remain  unpaid,  after  the  personal 
estate,  exclusive  of  the  manumitleil  »lavt;.s,  lias 
been  exhausted ;  and  they  may  pursue  their 
claims  in  eijuity,  or  accordnig  to  the  statutes  of 
Maryland  subjecting  real  estate  to  the  payment 
of  debts.      Ibid. 

21.  When  an  executor  permits  manumitted 
slaves  to  go  at  large  and  Iree,  untler  a  manumis- 
sion to  take  elfect  at  the  death  of  the  testator,  he 
cannot  recall  such  assent.  Nor  can  it  be  re- 
voked under  an  order  of  the  orphans'  court  of 
Maryland  for  the  sale  of  all  the  personal  estate 
of  the  testator  J  that  court  not  having  jurisdiction 
of  the  question  of  manumission.     Ibid. 

25.  It  being  ailmitted  that  a  testator  left  real 
estate  to  an  amount  in  value  more  than  sutricient 
to  pay  his  debts,  without  the  sale  of  slaves  ma- 
numitted by  his  will,  those  persons  are  free, 
notwithstanding  a  deficiency  of  personal  assets. 
Ibid. 

26.  Patrick  M'Cutchen,  of  Tennessee,  died  in 
1810,  having  previously  made  his  last  will  and 
testament ;  by  which  will,  among  other  things, 
he  bequeathed  to  his  wife  Hannah,  during  her 
natural  life,  all  his  slaves,  and  provided  that 
they,  naming  them,  should,  at  the  death  of  his 
wife,  be  liberated  from  slavery,  and  be  for  ever 
and  entirely  set  free  ;  except  those  that  were  not 
of  age,  or  should  not  have  arrived  at  the  age  of 
twenty-one  years  at  the  death  of  his  wife;  and 
those  were  to  be  subject  to  the  control  of  his 
brother  and  brother-in-law,  until  they  were  of 
age,  at  which  period  they  were  to  be  set  free. 
As  to  Rose,  one  of  the  slaves,  the  testator  de- 
clared, that  she  and  her  children,  after  the  death 
of  his  wife,  should  be  liberated  from  slavery. 
and  forever  and  entirely  set  free.  Two  of  the 
slaves,  Eliza  and  Cynthia,  had  children  born 
after  the  death  of  the  testator,  and  before  the 
death  of  his  wife;  nothing  was  said  in  the  will 
as  to  the  children  of  Eliza  and  Cynthia.  Alter 
the  decease  of  the  wife,  the  heirs  of  the  testator 
claimed  all  the  slaves,  and  their  increase,  as 
liable  to  be  distributed  to,  and  among  the  next 
of  kin  of  the  testator ;  alleging  that,  by  the  laws 
of  Tennessee,  slaves  cannot  be  set  free  by  last 
will  and  testament,  or  by  any  direction  .therein. 
That  if  the  law  does  authorize  emancipation, 
they  are  still  slaves  until  the  period  for  emanci- 
pation; and  that  the  increase,  born  after  the 
death  of  the  testator,  and  before  their  mothers 
were  actually  set  free,  were  slaves,  and  as  such 
were  liable  to  be  distributed.  By  the  court: — 
The  laws  of  Tennessee  fully  authorize  the  eman- 
cipation of  slaves,  in  the  manner  provided  by  the 
last  will  and  testament  of  Patrick  M-Cutchen. 
M-CvAcken  et  al.  v.  Marshall  et  al.,  8  Peters,  220. 

27.  As  a  general  proposition,  it  would  seem 
a  little  extraordinary  to  contend,  that  the  owner 
of  property  is  not  at  liberty  to  renounce  his  right 
to  it,  either  absolutely,  or  in  any  modified  man- 
ner he  may  think  proper.  As  between  the  owner 
and  his  slave,  it  would  require  the  most  explicit 
prohibition  by  law  to  restrain  this  right.  Consi- 
derations of  policy,  with  respect  to  this  species 
of  property,  may  justify  legislative  regulation, 
as  to  the  guards  and  checks  under  which  such 
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manumission  shall  take  place;  especial!}',  so  as  ^  of  a  fugitive  slave,  for  obstructing  the  plaintiff 
to  provide  against  the  public's  becoming  charge- I  in   arresting  and   seizing  his  sla°ve,   under  the 


able  for  the  maintenance  of  slaves  so  manu-    fourth  section  of  the  act  of  congress  of  February 
"■"■■'       "•' '  12,  1793,  ch.  152,  whether  the  alleged  slave  owes 

his  service  or  labour,  is  a  question  for  the  jury 
to  decide.     Hill  v.  Low,  4  Wash.  C.  C.  R.  326. 

32.  If  the  defendant  knowingly  obstructs  the 
owner  or  his  agent  in  seizing  the  fugitive,  he  can- 
not excuse  himself  against  the  penalty,  by  plead- 
ing ignorance  of  the  law,  or  an  honest  belief  that 
the  person  was  not  a  fugitive  from  service  or 
labour.     Ibid. 

33.  Mere  obstruction,  hindrance,  or  interrup- 
tion, is  no  offence  under  this  act,  unless  it  be  in- 
terposed to  prevent  a  seizure  in  the  first  instance, 
or  a  recapture  in  case  the  fugitives,  after  seizure, 
should  escape;  and  the  offence  in  such  case 
would  be  complete,  although  the  owner  should 
ultimately  succeed  in  making  the  arrest.     Ibid. 

34.  After  the  arrest  is  consummaled,  no  sub- 
sequent obstruction,  whilst  the  custody  conti- 
nues, though  it  should  afford  an  opportunity  for 
escape,  amounts  to  the  offence,  though  it  might 
possibly  entitle  the  owner  to  an  action  at  com- 
mon law;  or  if  an  escape,  in  consequence  of  the 
obstruction,  should  happen,  it  might  amount  to 
the  other  ofTence,  of  a  rescue.     Ibid. 

35.  The  act  of  congress,  respecting  fugitives 
owing  service  and  labour,  does  not  apply  to 
slaves  brought  by  their  masters  from  one  state 
to  another,  who  afterwards  escape  or  refuse  to 
return.  Ex  parte  Simmons,  4  Wash.  C.  C.  R. 
396. 

36.  A  sojourner,  who  brings  his  slave  with 
him  to  Pennsylvania,  cannot  claim  him  as  a 
slave  after  he  has  resided  there  six  months.  He 
is  free  by  the  act  of  that  state  of  ]\Iarch  1st, 
1780.     Ibid. 

37.  Under  the  act  respecting  fugitives  from 
service,  passed  12th  February,  1793,  the  judge 
or  magistrate  has  no  power  to  issue  a  warrant  to 
arrest  the  fugitive,  or  to  commit  after  the  inves- 
tigation is  over,  and  the  certificate  is  granted: 
though  in  practice  the  judge  commits,  de  die  in 
diem,  pending  the  examination.     Ibid. 

38.  The  whole  power  is  to  examine,  decide, 
and  grant  or  refuse  the  certificate.  WortJmigion 
v.  Preston,  4  Wash.  C.  C.  R.  461. 

39.  If  after  the  certificate  is  granted,  the  owner 
of  a  slave  delivers  him  to  the  gaoler,  who  re- 
ceives him,  he  is  not  officially  liable  for  an  es- 
cape, even  although  the  commitment  were  under 
a  warrant  of  the  examining  magistrate.     Ibid. 

40.  Neither  is  the  gaoler  liable  for  an  escape 
as  bailor,  if  there  was  no  contract  to  pay  him  a 
reward  for  safe  keeping,  unless  gross  negligence 
be  proved.     Ibid. 

41.  On  a  question  of  slavery  or  freedom,  the 
same  rules  of  evidence  prevail  as  in  other  cases 
concerning  the  right  to  property.  Baldwin's  C. 
C.  R.  577. 

42.  A  bill  of  sale  is  not  necessary  to  pass  the 
right  to  a  slave.     Ibid. 

43.  A  citizen  of  another  state,  from  which  a 
slave  absconds  into  the  state  of  Pennsylvania, 
may  pursue  and  take  him  without  warrant,  anO 
use  as  much  force  as  is  necessary  to  carry  hin 
back  to  his  residence.     Ibid. 


mitted.     Ibid. 

28.  It  is  admitted  to  be  a  settled  rule  in  the 
state  of  Tennessee,  that  the  issue  of  a  female 
slave  follows  the  condition  of  the  mother.  If, 
therefore.  Eliza  and  Cynthia  were  slaves  when 
their  children  were  born,  it  will  follow,  as  a 
matter  of  course,  that  their  cliiklren  are  slaves 
also.  If  this  was  an  open  question,  it  might  be 
urged  with  some  force,  that  the  condition  of  Eliza 
and  Cynthia,  during  the  life  of  the  widow,  was 
not  that  of  absolute  slavery,  but  was,  by  the  will, 
converted  into  a  modified  servitude,  to  end  upon 
the  death  of  the  widow,  or  on  their  arrival  at 
the  age  of  twenty-one  years,  should  she  die  be- 
fore that  time.  If  the  mothers  were  not  abso- 
lute slaves,  but  held  in  the  condition  just  men- 
tioned, it  would  seem  to  follow,  that  their  chil- 
dren would  stand  in  the  same  condition,  and  be 
entitled  to  their  freedom  on  their  arrival  at 
twenty-one  years  of  age.  But  the  course  of  de- 
cisions in  the  state  of  Tennessee,  and  some  other 
states  where  slavery  is  tolerated,  goes  very 
strongly,  if  not  conclusively,  to  establish  the 
principle,  that  females  thus  situated  are  consi- 
dered slaves.  That  it  is  only  a  conditional  manu- 
mission, and  until  the  contingency  happens,  upon 
which  the  freedom  is  to  take  effect,  they  remain, 
to  all  intents  and  purposes,  absolute  slaves.  The 
court  do  not  mean  to  distuib  this  principle.  The 
children  of  Eliza  and  Cynthia  must,  therefore, 
be  considered  slaves.     Ibid. 

29.  A  wife  having  separated  herself  from  her 
husband,  for  ill-treatment  by  him,  applied  to  the 
county  court  of  Prince  George,  MarylantI,  for 
alimony,  which  was  allowed  to  her  pendente  lite. 
The  husband  gave  the  wife  a  female  negro  slave, 
and  .some  property,  in  discharge  of  the  alimon}'. 
She  removed  to  Washington,  hired  out  the  slave, 
and  afterwards,  in  consideration  of  a  sura  of 
money,  and  for  other  considerations,  she  manu- 
mitted, by  deed,  the  slave,  and  her  two  infant 
children,  the  eldest  not  three  years  old.  Some 
time  after  the  arrangement  between  the  husband 
and  wife,  a  final  separation  took  place  between 
them,  by  a  verbal  agreement ;  each  to  retain 
"  the  property  each  had,  and  to  be  quits  for  ever," 
and  the  wife  relinquished  all  further  claim  for 
alimony.  After  the  death  of  the  wife,  the  hus- 
band claimed  the  female  and  her  children  as  his 
slaves.  Held,  that  they  were  free  by  virtue  of 
the  deed  of  manumission  executed  by  the  wife. 
Wallingsford  v.  Allen,  10  Peters,  583. 

30.  It  would  bean  unreasonable  restraint  upon 
the  privileges  of  manumission,  as  it  is  granted 
in  the  MarylantI  law  of  1796,  if  it  were  inter- 
preted to  exclude  the  manumission  of  mother 
and  an  infant  child,  the  former  being  of  healthy 
constitution,  antl  able  to  maintain  it,  as  of  other 
children  who.  in  the  natural  progress  of  human 
life  would  be  able,  in  a  few  years,  to  maintain 
themselves  by  labour,  and  who  would  find  in 
their  atlolescence,  persons  who  would  gladly 
maintain  them  for  the  services  they  could  ren- 
der.    Ibid. 

31      n  an  action  for  the  penalty  by  the  owner 
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44.  Such  slave  may  be  arrested  on  a  Sunday ; 
jn  the  night  time  ;  in  the  house  of  anoihor,  if  no 
breach  ol  the  peace  is  coinnutttHJ.      Ibid. 

45.  Tliis  right  of  the  niaslt'r  resnhs  from  liis 
ownersliip  and  right  to  the  cusloily  and  services 
of  the  ^lave  by  the  comnion  law.  and  the  ele- I  the  supreme  court,  nniler  the  twenty-fifth  section 


in  (ilaves,  it  at  least  did  not  create  or  strengthen 
that  rifjht.     Ibid. 

5'.].  If  the  decision  of  the  supreme  court  of 
Missouri  liad  been  against  Aspasia,  it  might 
liave  been  contended  that  tlie  revising  power  of 


venlh  section  of  the  abolition  act  of  1780,  ami  i 
other  laws  of  the  state  of  Pennsylvania.     It   is 
the  same  right  by  which  bail  may  arrest  their  ' 
principal  in  another  slate.      Ibid. 

46.  The  constitution  ami  laws  of  the  United 
States  do  not  confer,  but  secure  this  right  to  re- 
claim fugitive  slaves  against  slate  legislation. 
Ibid.  5:9. 

47.  It  is  no  ofTencc  against  the  laws  of  this 
state  for  a  master  to  take  his  absconding  slave 
to  the  slate  from  which  he  absconded  ;  the  of- 
fence consists  only  in  taking  a  free  person  by 
force  under  the  act  of  1820,  or  the  act  of  1788. 
Ibid.  582. 

48.  No  person  has  a  right  to  oppose  the  mas- 
ter in  reclaiming  his  slave,  or  to  demand  proof 
of  property  ;  a  judge  or  magistrate  cannot  order 
his  arrest  or  detention  without  oath,  warrant  and 
probable  cause.     Ibid.  579. 

49.  The  master  may  use  force  in  repelling 
such  opposition,  or  the  execution  of  such  order, 
and  the  officer  who  gives  such  order,  and  all  con- 
cerned in  its  execution,  are  trespassers.  Ibid. 
591. 

50.  The  mother  of  Aspasia,  a  coloured  woman, 
was  born  a  slave  at  Kaskaskia,  in  Illinois,  pre- 
vious to  1787,  and  before  that  country  was  con- 
quered for  Virginia.  Aspasia  was  born  in  Illi- 
nois subsequent  to  the  passage  of  the  ordinance 
for  the  government  of  that  territory.  Aspasia 
was  afterwards  sent  as  a  slave  to  the  slate  of 
^lissouri.  In  Missouri,  Aspasia  claimed  to  be 
free,  under  the  ordinance  "for  the  government 
of  ihe  territory  of  the  United  States  north-west 
of  the  river  Ohio,"  passed  13th  July.  1787.  The 
supreme  court  of  A'lissouri  decided  that  Aspasia 
was  free,  and  Menard,  who  claimed  her  as  his 
slave,  brought  this  writ  of  error  under  the  twenty- 
fifth  section  of  the  act  of  1789,  claiming  to  re- 
verse the  judgment  of  that  court.  Held,  that 
the  case  is  not  within  the  provisions  of  the 
twenty-fifth  section  of  the  act  of  1789.  Menard 
V.  Aspasia,  5  Peters.  509. 

51.  The  provisions  of  the  compact  which  re- 
late to  "  property,"  and  to  "  rights,"  are  general. 
They  refer  to  no  specific  properly  or  class  of 
rights:  it  is  impossible,  therefore,  judicially,  to 
limit  their  application.  If  it  were  admitted 
that  Aspasia  is  the  property  of  the  plaintifT  in 
error,  and  the  court  were  to  take  jurisdiction  of 
the  cause  under  the  provisions  of  the  ordinance, 
must  they  not  on  the  same  ground  interpose 
their  jurisdiction  in  all  other  controversies  re- 
specting property,  which  was  acquired  in  the 
northwestern  territory?     Ibid. 

52.  Whatever  right  may  be  claimed  to  have 
originated  under  the  ordinance  of  1787,  it  would 
seem  that  a  right  to  the  involuntary  service  of 
an  individual  could  not  have  had  its  .source  in 
that  instrument.     It  declares  that,  "there  shall 


of  the  judiciary  act.  could  be  e.xercised.  In 
such  a  case  the  decision  would  have  been  against 
the  e.vpress  provision  of  the  ordinance  in  favour 
of  liberty  ;  and  on  that  ground,  if  that  instrument 
could  be  considered  under  the  circumstatices  as 
an  act  of  congress,  within  the  twenty-fifth  sec- 
lion,  the  jurisdiction  of  the  supreme  court  would 
be  uncpieslioiiable.  But  the  decision  was  not 
against,  but  in  favour  ef,  the  express  provision 
of  the  ortlinance.      Ibid. 

54.  By  the  general  law  of  nations,  no  nation 
is  bound  to  recognise  the  stale  of  slavery  as  to 
foreign  slaves  within  ils  territorial  dominions, 
when  it  is  opposed  to  ils  own  policy  and  institu- 
tions, in  favour  of  the  subjects  of  other  nations 
where  slavery  is  recognised.  If  it  does  it.  it  is 
a  matter  of  comity,  and  not  as  a  matter  of  inter- 
national right.  The  state  of  slavery  is  deemed 
to  be  a  mere  municipal  regulation,  founded  upon, 
and  limited  to.  the  range  of  the  territorial  law. 
Prisg  V.  The  Commonwealth  of  Pennsylvania,  16 
Peters,  539. 

55.  The  testatrix  devised  certain  slaves  to  her 
nephew,  with  a  proviso  that  if  he  should  carry 
them  out  of  the  stale  of  Maryland,  or  sell  them 
to  any  one,  ihey  should  be  free.  He  sold  one 
of  the  slaves.  Held,  that  the  slave  sold  was  en- 
tilled  to  his  freedom.  IVillxams  v.  Ash,  17  Pe- 
ters, 1. 

56.  A  bequest  of  freedom  to  a  slave,  under 
ihe  laws  of  Maryland,  stands  on  the  same  prin- 
ciples with  a  bequest  over  to  a  third  person. 
A  bequest  of  freedom  to  a  slave  is  a  specific 
legacy.     Ibid. 

57.  The  bequest  of  the  testatrix  of  the  slaves 
to  her  nephew,  under  the  reslriclion  imposed  by 
the  will,  was  not  a  restraint  or  alienation  incon- 
sistent with  ihe  right  to  the  property  bequeathed 
to  the  legatee.  It  was  a  conditional  lirnilalion 
of  freedom,  and  took  efTect  the  moment  the 
negro  was  sold.     Ibid. 

58.  Slavery  exists  only  by  virtue  of  the  laws 
of  the  slates  where  it  is  sanctioned.  Jones  v. 
Vanzmult,  2  M'Lcan's  C.  C.  R.  596. 

59.  If  a  slave  abscond  from  the  state  where 
he  is  held  to  service,  into  a  jurisdiction  where 
slavery  is  not  tolerated,  he  is  free.     Ibid. 

60.  And  this  would  be  the  law  of  these  states, 
had  not  the  constitution  made  a  provision,  that 
such  slave  should  be  delivered  up,  on  claim  of 
his  master.     Ibid. 
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1.  The  plainlifTs  in  error  filed  a  petition  for 
freedom  in  the  circuit  court  of  ihe  United  States 
not  be  slavery  nor  involuntary  servitude  in  the  |  for  the  county  of  Washington,  and  they  proved 
territory."     If  this  did  not  destroy  a  vested  right  ;  that  they  were  born  in  the  slate  of  Virginia,  as 
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slaves  of  Richard  B.  Lee,  now  deceased,  who 
moved  with  his  family  into  the  county  of  Wash- 
ington, in  the  district  of  Columbia,  about  the 
year  1816,  leaving  the  petitioners  residing  in 
Virginia  as  his  slaves,  until  the  year  1820, 
when  the  petitioner  Barbara  was  removed  to  the 
county  of  Alexandria,  in  the  district  of  Colum- 
bia, where  she  was  hired  to  Mrs.  Muir,  and  con- 
tinued with  her  thus  hired  for  the  period  of  one 
year.  That  the  petitioner,  Sam,  was  in  like 
manner  removed  to  the  county  of  Alexandria,  and 
was  hired  to  General  Walter  Jones,  for  a  period 
of  about  five  or  six  months.  That  after  the  ex- 
piration of  the  said  periods  of  hiring,  the  pe- 
titioners were  removed  to  the  said  county  of 
Washington,  where  they  continued  to  reside  as 
the  slaves  of  the  said  Richard  B.  Lee  until  his 
death,  and  since,  as  the  slaves  of  his  widow,  the 
defendant.  On  the  part  of  the  defendant  in 
error,  a  preliminary  objection  was  made  to  the 
jurisdiction  of  the  supreme  court,  growing  out 
of  the  act  of  congress  of  the  2d  of  April, 
1816.  which  declares  that  no  cause  shall  be  re- 
moved from  the  circuit  court  for  the  District  of 
Columbia,  to  the  supreme  court,  by  appeal  or 
writ  of  error,  unless  the  matter  in  dispute  shall 
be  of  the  value  of  one  thousand  dollars,  or  up- 
wards. By  the  court : — The  matter  in  dispute  in 
this  case,  is  the  freedom  of  the  petitioners.  The 
judgment  of  the  court  below  is  against  their 
claims  to  freedom;  the  matter  in  dispute,  is, 
therefore,  to  the  plaintifTs  in  error,  the  value  of 
their  freedom,  and  this  is  not  susceptible  of  a  pe- 
cuniary valuation.  Had  the  judgment  been  in 
favour  of  the  petitioners,  and  the  writ  of  error 
brought  by  the  party  claiming  to  be  the  owner, 
the  value  of  the  slaves  as  property,  would  have 
been  the  matter  in  dispute,  and  affidavits  might 
be  admitted  to  ascertain  such  value.  But  affi- 
davits, estimating  the  value  of  freedom,  are  en- 
tirely inadmissible,  and  no  doubt  is  entertained 
of  the  jurisdiction  of  the  court.  Lee  v.  Lee,  8 
Peters,  44. 

2.  The  circuit  court  refused  to  instruct  the 
jury  that  if  they  should  believe,  from  the  evi- 
dence, that  bringing  the  petitioners  from  Vir- 
ginia to  Alexandria,  by  their  owner,  and  hiring 
them  there,  was  merely  colourable,  with  intent 
to  evade  the  law,  that  then  the  petitioners  are 
entitled  to  their  freedom.  By  the  Maryland  law, 
of  1796.  it  was  declared,  that  it  shall  not  be  law- 
ful to  import  or  bring  into  this  state,  by  land  or 
water,  any  negro,  mulatto,  or  other  slave,  for 
sale,  or  to  reside  within  this  state;  and  any  per- 
son brought  into  this  state  a  slave,  contrary  to 
this  act,  if  a  slave  before,  shall  thereupon  cease 
to  be  the  property  of  the  person  so  importing, 
and  shall  be  free.  And  by  the  act  of  congress 
of  the  27th  of  February,  1801,  it  is  provided, 
that  the  laws  of  the  state  of  Maryland,  as  they 
then  existed,  should  be,  and  continue  in  force  in 
that  part  of  the  district  which  was  ceded  by  that 
state  lo  the  United  States.  The  Maryland  law 
of  1796  is,  therefore,  in  force  in  the  county  of 
Washington  ;  and  the  petitioners,  if  brought  di- 
rectly from  the  state  of  Virginia  into  the  county 
of  VVashington,  would,  under  the  provisions  of 
that  law,  be  entitled  to  their  freedom.     By  the 


act  of  congress  of  the  24th  of  June,  1812,  it  was 
declared,  "  that  hereafter  it  shall  be  lawful  for 
any  inhabitant  or  inhabitants,  in  either  of  the 
said  counties,  (Washington  and  Ale.xandria,) 
owning  and  possessing  any  slave  or  slaves  there- 
in, to  remove  the  same  from  one  county  into  the 
other,  and  to  exercise,  freely  and  fully,  all  the 
rights  of  property,  in  and  over  the  said  slave  or 
slaves  therein,  which  would  be  exercised  over 
him,  her  or  them,  in  the  county  from  whence  the 
removal  was  made."     Ihid. 

3.  The  court  erred  in  refusing  to  give  the 
fourth  instruction  prayed  on  the  part  of  the  pe- 
titioner,.which  asked  that  it  shoukl  be  submitted 
to  the  jury  whether,  from  the  evidence,  the 
bringing  of  the  petitioners  from  Virginia  to  Alex- 
andria, and  the  hiring  them  there,  was  not  merely 
colourable,  with  intent  to  evade  the  law.     Ihid. 

4.  A  wife  having  separated  herself  from  her 
husband,  for  ill-treatment  by  him,  applied  to  the 
county  court  of  Prince  George,  Maryland,  for 
alimony,  which  was  allowed  to  her  pendente 
lite.  The  husband  gave  the  wife  a  female 
negro  slave,  and  some  other  property,  in  dis- 
charge of  the  alimony.  She  removed  to  Wash- 
ington, hired  out  the  slave,  and  afterwards,  in 
consideration  of  a  sum  of  money,  and  for  other 
considerations,  she  manumitl-ed,  by  deed,  the 
slave,  and  her  two  infant  children,  the  eldest 
not  three  years  old.  Some  time  after  the  ar- 
rangement between  the  husband  and  wife,  a 
final  separation  took  place  between  them,  by  a 
verbal  agreement ;  each  to  retain  "  the  property 
each  had,  and  to  be  quits  forever,"  and  the  wife 
relinquished  all  further  claim  for  alimony.  After 
the  death  of  the  wife,  the  husband  claimed  the 
female  and  her  children  as  his  slaves.  Held^ 
that  they  were  free  by  virtue  of  the  deed  of  ma- 
numission executed  by  the  wife.  Wallingsford 
V.  Allen,  10  Peters,  583. 


SLAVE  TRADE. 

1.  A  libel  or  information,  under  the  ninth  sec- 
tion of  the  slave-trade  act  of  March  2d,  1807, 
ch.  77,  alleging  that  a  vessel  sailed  from  the  port 
of  New  York  and  Perth  Amboy,  without  the 
captain's  having  delivered  the  manifests  required 
by  law  to  the  collector  or  surveyor  of  New  York 
and  Perth  Amboy,  is  defective  ;  the  act  requiring 
the  manifest  to  be  delivered  to  the  collector  or 
surveyor  of  a  single  port.  The  Mary  Ann,  8 
Wheat.  380:  5  Cond.  Rep.  471. 

2.  Under  the  same  section,  the  libel  must 
charge  the  vessel  to  be  of  the  burthen  of  forty 
tons  or  more.  In  general,  it  is  sufficient  to 
charge  the  oflTence  in  the  words  directing  the  for- 
feiture ;  but  if  the  words  are  general,  embracing 
a  whole  class  of  individual  subjects,  but  must 
necessarily  be  so  construed  as  to  embrace  only 
a  subdivision  of  that  class,  the  allegation  rriust 
conform  to  the  legislative  sense  and  meaning. 
Ibid. 

3.  The  prohibitions  in  the  slave-trade  acts  of 
the  10th  of  May,  1800.  ch.  205,  and  of  the  20th 
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of  April,  1818,  extend  as  well  to  the  carrying 
of  slaves  on  freight,  as  to  cases  where  the  per- 
sons transporteil  are  the  property  ot  citizens  of 
the  United  States;  ami  to  the  carrying  of  them 
from  one  port  to  another,  of  llie  same  foreign 
empire,  as  well  as  from  one  foreign  country  to 
another.  The  Merino,  9  Wheat.  391;  5  Cond. 
Rep.  623. 

4.  Under  the  fourth  section  of  the  act  of  the 
10th  of  ]May,  1800,  ch.  205,  tlie  owner  of  slaves 
transported  contrary  to  the  provisions  of  that  act, 
cannot  claim  the  -same  in  a  court  of  the  United 
States,  although  they  may  be  held  in  servituile, 
according  to  the  laws  of  his  own  country.  But 
if,  at  the  time  of  the  capture  by  a  commissioneit 
vessel,  the  olfending  ship  was  in  possession  of  a 
non-commissioned  captor,  who  had  made  a  sei- 
zure for  the  same  otfence,  the  owner  of  the 
slaves  may  claim  :  the  section  only  applying  to 
persons  interested  in  the  enterprise  or  voyage  in 
which  the  ship  was  employed  at  the  time  of 
such  capture.     Unci. 

5.  Under  the  slave-trade  act  of  1794,  ch.  187, 
sec.  1,  it  is  not  necessary,  in  order  to  incur  the 
forfeiture,  that  the  vessel  should  be  completely 
fitted  and  ready  for  sea.  As  soon  as  the  prepa- 
rations have  proceeded  so  far,  as  clearly  to  ma- 
nifest the  intention,  the  right  of  seizure  attaches. 
Tlie  Emily  and  the  Caroline,  9  Wheat.  381;  5 
Cond.  Rep.  623. 

6.  The  African  slave-trade  is  a  trade  which 
has  been  authorized  and  protected  by  the  laws 
of  all  commercial  nations :  the  right  to  carry  it 
on,  has  been  claimed  by  each,  and  e.vercised  by 
each;  and  it  cannot,  therefore,  be  considered  as 
contrary  to  the  laws  of  nations.  The  slave-trade 
remains  lawful  to  those  nations  which  have  not 
forbidden  it.  The  Antelope,  10  Wheat.  66;  6 
Cond.  Rep.  30. 

7.  If  the  slave-trade  is  not  repugnant  to  the 
law  of  nations,  it  cannot  be  piracy,  unless  so 
declared  by  the  statute;  and  the  obligations  of 
such  statute  cannot  exceed  the  power  of  the 
state  which  has  enacted  it.     Ibid. 

8.  A  foreign  vessel  engaged  in  the  slave-trade, 
captured  on  the  high  seas  in  time  of  peace,  by 
an  American  cruiser,  and  brought  in  for  adjudi- 
cation, will  be  restored ;  even  where  the  vessel 
belongs  to  a  nation  which  has  prohibited  the 
trade.     Ibid. 

9.  The  right  of  visitation  and  search  does  not 
exist  in  time  of  peace.  A  vessel  engaged  in  the 
slave-trade  in  time  of  peace,  even  if  belonging 
to  a  nation  which  has  prohibited  the  trade,  can- 
not for  that  cause  alone  be  seized  on  the  high 
seas,  and  brought  in  for  adjudication  in  the 
courts  of  another  country.  But  if  the  laws  of 
that  other  country  be  violated,  or  the  proceeding 
be  authorized  by  treaty,  the  act  of  capture  is  not, 
in  that  case,  unlawful.     Ibid. 

10.  It  seems,  that  in  case  of  such  a  seizure, 
possession  of  Africans  is  not  a  sufficient  evidence 
of  property;  and  that  the  onus  probandi  is  thrown 
upon  the  claimant,  to  show  that  the  possession 
was  lawfully  acquired.     Ibid. 

11.  Africans  who  are  first  captured  by  a  bel- 
ligerent privateer,  fitted  out  in  violation  of  our 
neutrality,  or  by  a  pirate,  and  then  recaptured 


and  brought  into  the  ports  of  the  United  States, 
under  a  reasonable  suspicion  that  a  violation  ot 
the  slave-trade  acts  was  intended,  are  not  to  be 
restored  without  full  proof  of  the  proprietary  in- 
terest; for  in  such  a  case,  the  capture  is  lawiul. 
And  whether,  in  such  a  case,  restitution  ought 
to  be  decreed  at  all,  was  a  question  on  which 
the  court  was  ecjnally  ilivided.     Ibid. 

12.  The  district  courts  have  jurisdiction,  under 
the  slave-trade  acts,  to  determine  who  are  the 
actual  captors,  under  a  state  law  made  in  pur- 
suance of  the  fourth  section  of  the  slave-trade 
act  of  1807,  ch.  77,  and  directing  the  proceeds 
of  the  sale  of  the  negroes  to  be  paid,  -'one  moiety 
for  the  u.se  of  the  commanding  officer  of  the 
capturing  vessel,"  &c.  The  Josefa  Segunda,  10 
Wheat.  312;  6  Cond.  Rep.  111.  See  post  25 
and  26. 

13.  In  order  to  constitute  a  valid  seizure,  so 
as  to  entitle  the  party  to  the  proceeds  of  a  for- 
feiture, there  must  be  an  open,  visible  possession 
claimed,  and  authority  exercised  under  the  sei- 
zure. A  seizure,  once  voluntarily  abandoned, 
loses  its  validity.  A  seizure,  not  followed  by 
an  actual  prosecution,  or  by  a  claim,  in  the  dis- 
trict court,  before  a  hearing  on  the  merits,  insist- 
ing on  the  benefit  of  the  seizure,  becomes  a  nul- 
lity.    Ibid. 

14.  Under  the  seventh  section  of  the  slave- 
trade  act  of  1807,  ch.  77,  the  entire  proceeds  of 
the  vessel  are  forfeited  to  the  use  of  the  United 
States,  unless  the  seizure  be  made  by  armed 
vessels  of  the  navy,  or  by  revenue  cutters;  in 
which  case  distribution  is  to  be  made  in  the 
same  manner  as  prizes  taken  from  the  enemy. 
Ibid. 

15.  Under  the  act  of  the  state  of  Louisiana  of 
the  13th  of  March,  1818,  passed  to  carry  into 
effect  the  fourth  section  of  the  slave-tratle  act  of 
congress  of  1807,  ch.  77,  and  directing  negroes 
imported  contrary  to  the  act  to  be  sold,  and  the 
proceeds  to  be  paid,  "one  moiety  for  the  use  of 
the  commanding  officer  of  the  capturing  vessel, 
and  the  other  moiety  to  the  treasurer  of  the 
charity  hospital  of  New  Orleans,  for  the  use  and 
benefit  of  the  said  hospital:"  no  other  person  is 
entitled  to  the  first  moiety  than  the  commanding 
officer  of  the  armed  vessel  of  the  navy,  or  reve- 
nue cutter,  who  may  have  made  the  seizure, 
under  the  seventh  section  of  the  act  of  congress. 
Ibzd. 

16.  Upon  an  indictment  under  the  slave-trade 
act  of  the  20th  of  April,  1818,  ch.  373,  against 
the  owner  of  the  ship,  testimony  of  the  declara- 
tions of  the  master,  being  a  part  of  the  res  gestas, 
connected  with  acts  in  furtherance  of  the  voyage, 
and  within  the  scope  of  his  authority,  as  agent 
of  the  owner,  in  the  conduct  of  the  guilty  enter- 
prise, is  admissible  in  evidence  against  the 
owner.  Upon  such  an  indictment  against  the 
owner,  charging  him  with  fitting  out  the  ship 
with  intent  to  employ  her  in  the  illegal  voyage, 
evidence  is  admissible  that  he  commanded,  aU' 
thorized,  and  superintended  the  fitment,  through 
the  instrumentality  of  his  agents,  without  being 
personally  present.  United  States  v.  Gooding, 
12  Wheat.  460;  6  Cond.  Rep.  572. 

17.  It  is  not  essential  to  constitute  a  fitting 
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out,  under  the  acts  of  congress,  that  every  equip- 
ment necessary  for  a  slave  voyage,  or  any  equip- 
ment peculiarly  adapted  to  such  a  voyage,  should 
be  taken  on  board  ;  it  is  sufficient  if  the  vessel 
is  actually  fitted  out  with  intent  to  be  employed 
in  the  illegal  voyage.  In  such  an  indictment,  it 
is  not  neces.sary  to  specify  the  particulars  of  the 
fitting  out;  it  is  sufficient  to  allese  the  offence 
in  the  words  of  the  statute.     Ibid. 

18.  Nor  is  it  necessary  that  there  should  be 
any  principal  offender  whom  the  defendant 
might  be  aiding  and  abetting.  These  terms  in 
the  statute  do  not  refer  to  the  relation  of  princi- 
pal and  accessary  in  cases  of  felony ;  both  the 
actor,  and  he  who  aids  and  abets  the  act,  are 
considered  as  principals.  It  is  necessary  that 
the  indictment  should  aver,  that  the  vessel  was 
built,  fitted  out.  &c.,  or  caused  to  sail,  or  be  sent 
away,  within  the  jurisdiction  of  the  United 
States.     Ibid. 

19.  An  averment  that  the  ship  was  fitted  out, 
&c.,  "with  intent  that  the  said  vessel  should  be 
employed"  in  the  slave-trade,  is  fatally  defective, 
the  words  of  the  statute  being,  "  with  intent  to 
employ"  the  vessel  in  the  slave-trade,  and  ex- 
clusively  referring  to  the  intent  of  the  party 
causing  the  act.     Ibid. 

20.  Under  the  act  of  22d  March,  1794,  ch. 
187,  prohibiting  the  slave-trade,  if  the  original 
object  and  equipment  of  the  voyage  from  the 
United  States,  was  to  carry  on  the  African  slave- 
trade,  the  forfeiture  attaches,  whether  the  vessel 
was  then  owned  by  American  citizens,  or  by 
foreigners.  It  is  equally  unimportant  whether 
the  act  was  done  by  the  party  suo  jure,  or  for 
the  benefit  of  another.  The  Margaret,  9  Wheat. 
421  ;  5  Cond.  Rep.  638. 

21.  Even  if  all  the  equipments  are  innocent, 
and  adapted  to  ordinary  voyages,  if  there  is  po- 
sitive proof  of  a  guilty  intention,  forfeiture  will 
attach.  Nor  is  it  necessary  that  the  equipments 
shall  have  been  completed.  It  is  sufficient  if 
any  preparations  have  been  made  for  the  un- 
lawful purpose.     Ibid. 

22.  Under  the  second  and  third  sections  of 
the  act  of  April,  1818,  ch.  373,  the  offence  of 
sailing  from  a  port  with  intent  to  engage  in  the 
slave-trade,  is  not  committed  unless  the  vessel 
sails  out  of  port.  United  States  v.  La  Coste,  2 
Mason's  C.  C.  R.  129. 

23.  If  a  foreign  claimant  of  a  ve.ssel  seized  for 
being  engaged  in  the  slave-trade,  sets  up  a  title 
derived  from  an  American  owner,  he  must  prove 
affirmatively  that  the  case  has  no  admixture  of 
American  ownership.  United  States  v.  La  Jeune 
Eugenia,  2  Mason's  C.  C.  R.  409. 

24.  The  first  section  of  the  slave-trade  act  of 
May  10th,  1800,  ch.  205,  prohibits  not  only  the 
transportation  of  slaves,  but  the  being  employed 
in  the  business  of  the  slave-trade  ;  and  therefore 
a  vessel  caught  in  such  trade,  though  before  she 
has  taken  on  board  any  slaves,  is  liable  to  for- 
feiture.    The  Alexander,  3  Mason's  C.  C.  R.  175. 

25.  The  offence  against  the  law  of  the  United 
States,  under  the  seventh  section  of  the  act  of 
congress,  passed  the  2d  of  March,  1807,  entitled 
"an  act  to  prohibit  the  importation  of  slaves 
into  any  port  or  place  within  the  jurisdiction  of 
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the  United  States,  from  and  after  the  first  of 
January,  1808,"  is  not  that  of  importing  or  bring- 
ing into  the  United  States  persons  of  colour,  with 
intent  to  hold  or  sell  such  persons  as  slaves,  but 
that  of  hovering  on  the  coast  of  the  United  States 
with  such  intent :  and  although  it  forfeits  the 
vessel  and  any  goods  or  effects  found  on  board, 
it  is  silent  as  to  disposing  of  the  coloured  persons 
found  on  board,  any  further  than  to  impose  a 
duty  upon  the  officers  of  armed  vessels  who 
make  the  capture,  to  keep  them  safely,  to  be 
delivered  to  the  overseers  of  the  poor,  or  the 
governor  of  the  state,  or  persons  appointed  by 
the  respective  states  to  receive  the  same.  Uni- 
ted States  v.  Preston,  3  Peters,  65. 

26.  The  persons  of  colour  held  as  slaves  under 
an  order  of  the  district  court  of  Louisiana,  in  a 
case  in  which  the  decree  was  afterwards  re- 
versed, viere  illegally  sold,  and  they  are  free. 
Ibid. 

27.  Certain  persons,  who  were  slaves  in  Lou- 
isiana, were,  by  their  owners,  taken  to  France 
as  servants,  and  after  some  time,  were,  by  their 
own  consent,  sent  back  to  New  Orleans ;  some 
of  them  under  declarations  from  their  owners, 
that  they  should  be  free ;  and  one  of  them,  after 
his  arrival,  was  held  as  a  slave.  The  ships  in 
which  these  persons  were  passengers,  were,  after 
their  arrival  in  New  Orleans,  libelled  for  alleged 
breaches  of  the  act  of  congress  of  April  20,  1818, 
prohibiting  the  importation  of  slaves  into  the 
United  States:  Held,  that  the  provisions  of  the 
act  of  congress  do  not  apply  to  such  cases.  The 
object  of  the  law  was  to  put  an  end  to  the  slave- 
trade,  and  to  prevent  the  introduction  of  slaves 
from  foreign  countries.  The  language  of  the 
statute  cannot  properly  be  applied  to  persons  of 
colour  who  were  domiciled  in  the  United  States, 
and  who  are  brought  back  to  the  United  Slates, 
to  their  place  of  residence,  after  their  temporary 
absence.  United  States  v.  The  Garonne,  11  Pe- 
ters, 73. 

28.  The  act  of  22d  March,  1794,  was  intended 
to  prohibit  any  citizen  or  resident  of  the  United 
States  from  equipping  vessels  within  the  United 
States,  to  carry  on  trade  or  traffic  in  slaves  to 
any  foreign  country.  The  2'ryphenia,  1  Wash. 
C.  C.  R.  522. 

29.  The  act  of  10th  May.  1800,  extends  the 
prohibitions  to  citizens  of  the  United  States,  in 
any  manner  concerned  in  this  kind  of  traffic, 
either  by  personal  service  on  board  of  American 
or  foreign  vessels,  wherever  equipped  ;  and  to 
the  owners  of  such  vessels,  citizens  of  the  United 
States.     Ibid. 

30.  An  act  of  congress  declares,  that  "no  per- 
son shall  build;  fit,  equip,  load,  or  otherwise 
prepare  any  ship  or  vessel  within  any  port  of  the 
United  States,  nor  shall  cause  any  ship  or  vessel 
to  sail  from  any  port  of  the  United  States,  for  the 
purpose  of  carrying  on  any  trade  or  traffic  in 
slaves,  to  anv  foreign  country  ;"  and  it  declares, 
"that  if  any  ship  or  vessel  shall  be  so  fitted  out 
as  aforesaid,  or  shall  be  caused  to  sail  as  afore- 
said, such  ship  or  vessel  shall  be  forfeited  to  the 
United  States."  And  the  second  section  inflicts 
a  penalty  of  two  thousand  dollars  on  any  person 
who  shall  build,  fit  out,  &c.  &c.,  any  ship  or 
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vessel,  knowing  or  intending  that  the  same  shall  I  act  at  some  time  between  certain  specified  days, 
be  so  employed.  Held,  1.  That  the  foifeiture  '  thoufih  no  day  certain,  on  wiiicli  it  was  commit- 
of  the  vessel  i^  not  incnrred  by  the  building  of  led,  is  speciliod.  Ihid. 
the  vessel  for  the  illegal  purpose  aforesaid,  but 
only  for  the  lilting  out,  or  causing  her  to  sail  as 
aforesaid.  2.  An  iuformation  against  tlie  vessel, 
which  charges  that  '-she  was  built,  lilted, 
equipped,    loaded,   or    otherwise    jirepared    or 


37.  The  schooner  Hulterlly.  carrying  the  flag 
ol  the  United  Slates,  and  dociimenieil  as  a  ves- 
sel of  the  UniUul  Slates,  and  having  the  usual 
equipments  of  vessels  engaged  in  the  slave-trade, 
saileil  from  Havana  towards  the  coast  of  Africa, 


caused  to  sail,"'  kc,  is  bad  for  uncertainty,  as  on  the  27th  July,  1839.  She  was  captured  by  a 
to  which  of  the  several  oHences  is  charged  ;  and  British  brig  of  war,  and  sent  into  Sierra  Leone, 
on  such  an  int'ormation,  a  sentence  of  forfeiture  [  on  suspicion  of  being  Spanish  property.  At  the 
ought  not  to  be  pronounced.     The  Brig  Caroline,    time  of  the  capture,  Isaac  Morris  was  in  com- 


1  Brockenb.  C.  C.  U.  584. 

31.  The  act  of  congress  of  the  28lh  of  Febru- 
ary, 1803,  forbidding  any  master  or  captain  of  a 


maud  of  the  vessel,  and  was  described  in  the 
ship's  papers,  and  described  himself,  as  a  citizen 
of  the  United  States.  The  vessel  was  sent  by 
ship  or  vessel  to  import  or  bring  into  any  port  j  the  British  authorities  at  Sierra  Leone  to  be  dealt 
of  the  United  States,  any  negro,  mulatto,  or  other  with  by  the  authorities  of  the  United  States, 
person  of  colour,  under  certain  penalties,  where  j  Held,  that  to  constitute  the  offence  denounced 
the  admission  or  importation  of  such  persons  is  in  the  second  section  of  the  act  of  lOlh  May, 
prohibited  by  the  laws  of  such  state ;  does  not  j  1800,  it  was  not  necessary  that  there  should 
apply  to  coloured  seamen  employed  in  navigating  have' been  an  actual  transportation  or  carrying 
such  sliip  or  vessel.     The  Brig  Wilson,  1  Brock.  I  of  slaves  in  the  ves.sel  of  the  United  Slates,  in 


C.  C.  R.  384 

32.  If,  under  the  act  of  20th  of  April,  1818, 
ch.  86,  sections  2  and  3,  the  olTence  of  causing 
a  vessel  lo  sail  from  a  port  of  the  United  States, 
with  an  intent  to  engage  in  the  slave-trade,  be 
alleged  in  the  indictment  to  be  on  a  day  now 
last  past,  and  on  divers  days  and  times  before 
and  since  that  day,  the  allegation  is  sufficient; 
for  the  words  '•  now  last  past ''  mean  last  past 
before  the  caption  of  the  indictment;  and  the 
words,  '-on  divers  days  and  times."'  may  be  re- 
jected as  surplu.sage,  if  the  ofience  be  but  a  single 
offence.   U.  S.  v.  La  Coste,  2  Mason's  C.  C,  R.  584. 

33.  It  is  not  necessary,  in  an  indictment  under 
the  act  of  20lh  of  April,  1818,  ch.  86,  sections  2 
and  3,  for  the  offence  of  causing  a  vessel  to  sail 
from  a  port  in  the  United  States,  with  an  intent 
to  engage  in  the  slave-trade,  to  allege  that  the 
negroes,  &c.,  were  to  be  transported  to  the  Uni- 
ted States,  or  their  territories,  or  that  they  were 
free,  and  not  bound  to  service,  or  that  the  de- 
fendant was  a  citizen  or  resident  within  the  Uni- 
ted States,  or  that  the  offence  was  committed  on 
board  an  American  vessel.  It  is  sufficient  if  the 
indictment  follow,  in  these  respects,  the  language 
of  the  statute,  and  is  as  certain.     Ibid. 

34.  One  of  the  phrases  used  in  the  statute, 
being,  "persons  of  colour,"  it  is  sufficient  in  the 
indictment  to  use  the  same  words,  without  more 
definite  specification  of  the  meaning  of  the  words. 
It  is  sufficient  in  the  indictment  for  such  offence, 
to  allege  that  the  defendant,  "as  master,  for 
some  other  person,  the  name  whereof  being  to 
the  jurors  yet  unknown."  did  cause  the  vessel 
to  sail,  &c.     Ibid. 

35.  It  is  not  necessary,  in  an  indictment  on 
the  slave-trade  act  of  20lh  of  April,  1818,  ch. 
86,  sections  2  and  3,  to  aver  that  the  defendant 
knowingly  committed  the  offence.  United  States 
V.Smith,  2  Mason's  C.  C.  R.  143. 

36.  In  an  indictment  founded  on  the  slave- 
trade  act  of  20th  of  April,  1818,  ch.  86,  sections 
2  and  3,  for  causing  a  vessel  to  .sail  from  a  port 
of  the  United  States  to  be  employed  in  the  trade, 
it  is  sufficient  if  the  indictment  alleges  that  the 
oflence  was  committed  after  the  passing  of  the 


which  the  party  indicted  served.  2.  The  volun- 
tary service  of  an  American  citizen  on  board  a 
vessel  of  the  United  States,  in  a  voyage  com- 
menced with  intent  that  the  vessel  should  be 
employed  in  the  slave-trade,  from  one  foreign 
place  to  another,  is  an  offence  against  the  second 
section  of  the  law,  although  no  slaves  had  been 
transported  in  such  vessel,  or  received  on  board 
of  her.  3.  To  constitute  the  offence  under  the 
third  section  of  the  act,  it  was  not  necessary 
that  there  should  be  an  actual  transportation  of 
slaves  in  a  foreign  vessel,  on  board  of  which  the 
party  indicted  served.  4.  The  voluntary  service 
of  an  American  citizen  on  board  a  foreign  vessel, 
in  a  voyage  commenced  with  intent  that  the 
vessel  should  be  employed  and  made  use  of  in 
the  transportation  of  slaves,  from  one  foreign 
country  to  another,  is  in  itself,  and  where  no 
slaves  have  been  transported  in  such  vessel,  or 
received  on  board  of  her,  an  offence  under  the 
third  section  of  the  act.  The  United  Slates  v. 
Isaac  Morris,  14  Peters.  464. 

38.  By  the  laws,  treaties  and  edicts  of  Spain, 
the  African  slave-trade  is  utterly  aboli.shed  ;  the 
dealing  in  that  trade  is  deemed  a  heinous  crime, 
and  the  negroes  thereby  introduced  into  the  do- 
minions of  Spain  are  declared  to  be  free.  The 
United  States  v.  The  Amistad,  15  Peters,  519. 


SOVEREIGNTY. 

1.  It  is  part  of  the  general  right  of  sovereignty 
belonging  to  independent  nations,  to  establish 
and  fi.\  the  disputed  boundaries  between  their 
respective  limits;  and  the  boundaries  so  estab- 
lished and  fi.xed  by  compact  between  nations, 
become  conclusive  upon  all  the  subjects  and 
citizens  thereof,  and  bind  their  rights;  and  are 
to  be  treated,  to  all  intents  and  purpose.^,  as  the 
real  boundaries.  This  right  is  expressly  recog- 
nised to  exist  in  the  states  of  the  Union,  by  the 
constitution  of  the  United  States;  and  is  guarded 
in  its  exercise  by  a  single  limitation  or  restriction 
only,  requiring  the  consent  of  congress.  Poole 
et  at.  V.  The  Lessee  of  Fleeger,  11  Peter.s,  185. 
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2.  The  right  of  a  nation  to  seize  vessels  at-  j  territorial  power,  does  not  contemplate  foreign 


tempting  an  illicit  trade  is  not  confined  to  its 
harbours,  or  to  the  range  of  its  batteries.  Its 
power  to  secure  itself  from  injury,  may  certainly 
be  e.vercised  beyond  the  limits  of  its  territory. 
This  right  does  not  appear  to  be  limited  within 
any  marked  boundaries.  If  the  means  nsed  by 
a  nation  for  this  purpose  are  such  as  unnecessa- 
rily to  ve.x  and  harass  foreign  lawful  commerce, 
foreign  nations  will  resist  their  exercise.  If  they 
are  such  as  are  reasonable  and  necessary  to  se- 
cure their  laws  from  violation,  they  will  be  re- 
garded and  submitted  to.  Church  v.  Hubbart,  2 
Cranch,  187;   1  Cond.  Rep.  385. 

3.  Separations  of  territory,  as  that  of  the  Dis- 
trict of  Columbia  from  Virginia  and  Maryland, 
can  have  no  effect  upon  existing  contracts  be- 
tween individuals.  Such  divisions  of  territory 
are  entirely  political:  a  separation  of  jurisdiction 
takes  place,  but  private  interests  and  private 
contracts  remain  unaffected,  and  every  individual 
relation  continues  the  same,  except  that  of  being 
associated  under  the  same  government.  Korn  et 
al.  V.  Mutual  Assurance  Society^  6  Cranch,  192;  2 
Cond.  Rep.  345. 

4.  By  the  conquest  and  occupation  of  Castine, 
that  territory  passed  under  the  allegiance  and 
sovereignty  of  the  enemy.  The  sovereignty  of 
the  United  Slates  over  the  territory  was  of  course 
suspended,  and  the  laws  of  the  United  States 
could  no  longer  be  rightfully  enforced,  or  be  ob- 
ligatory upon  the  inhabitants  who  remained  and 
submitted  to  the  conqueror.  Castine,  therefore, 
could  not  be  deemed  a  port  of  the  United  States, 
far  its  sovereignty  no  longer  extended  over  the 
place.  Nor,  on  the  other  hand,  could  it  be 
deemed  a  port  within  the  dominions  of  Great 
Britain,  for  it  had  not  permanently  passed  under 
her  sovereignty.  United  States  v.  Hayward,  2 
Gallis.  C.  C.  R.  485. 

5.  A  decision  upon  the  rights  of  soil  between 
individuals,  can  never  affect  the  right  of  the 
state  as  to  jurisdiction.  If  a  state  cannot  sue  at 
law  for  a  right  of  sovereignty  and  jurisdiction, 
yet  it  seems  it  might  file  a  bill  in  equity  against 
the  state  contesting  its  claims  in  the  supreme 
court,  praying  to  be  quieted  as  to  the  boundaries 
of  the  disputed  territory;  and  the  court,  in  order 
to  effectuate  justice,  might  appoint  commission- 
ers to  ascertain  and  report  those  boundaries. 
New  York  v.  Connecticut,  4  Dall.  1 ;  1  Cond.  Rep. 
203. 

6.  Ihe  jurisdiction  of  a  nation,  within  its  own 
territory,  is  exclusive  and  absolute.  It  is  sus- 
ceptible of  no  limitation  not  imposed  by  itself. 
Any  restriction,  deriving  validity  from  an  exter- 
nal source,  would  imply  a  diminution  of  its  sove- 
reignty to  the  extent  of  that  restriction;  and  an 
investment  of  that  sovereignty  to  the  same  ex- 
tent, in  that  power  which  could  impose  such 
restriction.  All  exceptions  to  the  full  and  com- 
plete power  of  a  nation,  within  its  own  territo- 
ries, must  be  traced  up  to  the  consent  of  the  na- 
tion itself.  The  Exchange  v.  3'PFaddon,  7  Cranch, 
116;  2  Cond.  Rep.  439. 

7.  The  full  and  absolute  territorial  jurisdic- 
tion being  alike  the  attribute  of  every  sove- 
reignty, and  being  incapable  of  conferring  extra- 


sovereigns,  nor  their  sovereign  rights  as  its  ob- 
jects. One  sovereign  can  be  supposed  to  enter  a 
foreign  territory,  only  under  an  express  license, 
or  in  the  confidence  that  the  immunities  belong- 
ing to  his  independent  sovereign  station,  though 
not  expressly  stipulated,  are  reserved  by  impli- 
cation, and  will  be  extended  to  him.     Jbid. 

8.  A  sovereign  entering  a  foreign  territory, 
with  the  knowledge  and  license  of  its  sove- 
reign, that  license,  though  containing  no  stipu- 
lation exempting  his  person  from  arrest,  is  uni- 
versally understood  to  imply  such  stipulation. 
Ibid. 

9.  A  foreign  minister  is  considered  as  in  the 
place  of  the  sovereign  he  represents,  and  there- 
fore not,  in  point  of  law,  within  the  jurisdiction 
of  the  sovereign  at  whose  court  he  resides.  Ibid. 

10.  Where  a  sovereign  allows  the  troops  of  a 
foreign  prince  to  pass  through  his  dominions,  he 
waives  his  jurisdiction  over  the  army  to  which 
the  right  of  passage  has  been  granted  without 
any  express  declaration  to  that  eflect.     Ibid. 

11.  Every  nation  has  exclusive  jurisdiction 
over  the  waters  adjacent  to  the  shores,  to  the 
distance  of  a  cannon-shot  or  marine  league.  The 
Ann,  1  Gallis.  C.  C.  R.  62. 

12.  The  purchase  of  lands  by  the  United 
States  for  public  purposes,  within  the  territorial 
limits  of  a  stale,  does  not  of  itself  oust  the  juris- 
diction or  sovereignty  of  such  state  over  such 
lands  so  purchased.  Exclusive  jurisdiction  is 
the  attendant  upon  exclusive  legislation.  United 
Slates  V.  Cornell,  2  Mason's  C.  C.  R.  60. 

13.  The  constitution  declares  that  congress 
shall  have  power  to  exercise  "  exclusive  legisla- 
tion" in  all  "cases  whatsoever"'  over  all  places 
purchased  by  the  consent  of  the  legislature  of 
the  state  in  which  the  same  shall  be,  for  the 
erection  of  forts,  magazines,  arsenals,  dockyards 
and  other  needful  buildings.  When,  therefore, 
a  purchase  of  land  for  any  of  these  purposes  is 
made  by  the  national  government,  and  the  state 
legislature  has  given  its  consent  to  the  purchase, 
the  land  so  purchased  falls  within  the  exclusive 
legislation  of  congress,  and  the  state  jurisdiction 
is  completely  ousted.     Ibid. 

14.  The  object  and  the  end  of  all  government 
is  to  promote  the  happiness  and  prosperity  of  the 
community  by  which  it  is  established;  and  it 
can  never  be  assumed,  that  the  government  in- 
tended to  diminish  its  power  of  accomplishing 
the  end  for  which  it  was  created  :  and  in  a  coun- 
try like  ours,  free,  active  and  enterprising,  con- 
tinually advancing  in  numbers  and  wealth,  new 
channels  of  communication  are  daily  found  ne- 
cessary both  for  travel  and  trade,  and  are  essen- 
tial to  the  comfort,  convenience,  and  prosperity 
of  the  people.  A  state  ought  never  to  be  pre- 
sumed to  surrender  this  power,  because,  like 
the  taxing  power,  the  whole  community  have 
an  interest  in  preserving  it  undiminished  :  and 
when  a  corporation  alleges  that  a  state  has  sur- 
rendered, for  seventy  years,  its  power  of  im- 
provement and  public  accommodation  in  a  great 
and  important  line  of  travel,  along  which  a  vast 
number  of  its  citizens  must  daily  pass,  the  com- 
munity have  a  right  to  insist,  in  the  language  of 
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the  supreme  court,  "that  its  abandoiimeiU  ought 

not  to  be  presumed,  in  a  case  in  which  the  tle- 
Hbenite  jniipose  ot"  the  slate  to  abandon  it  does 
not  appear."'  The  continued  existence  of  a 
government  wonkl  be  of  no  great  vahu',  if,  by 
imphcations  and  presumptions,  it  was  disarmed 
of  the  powers  necessary  to  accomphsh  the  emis 
of  its  creation,  and  the  functions  it  was  designed 
to  perform,  transferred  to  the  hands  of  privilegeil 
corporations.  The  rule  of  conslrnction  announced 
by  the  court,  in  the  case  of  the  I'roviilence  Bank 
V.  I'ittman,  was  not  condned  to  tlie  ta.ving  power, 
nor  is  it  so  limited  in  the  opimon  ilelivered.  On 
the  contrary,  it  was  dislinctly  placed,  on  the 
ground  that  the  interests  of  the  community  were 
concerned  in  preserving  undiminished  the  power 
then  in  question  ;  and  whenever  any  power  of 
the  state  is  said  to  be  diminished  or  surrendered, 
whether  it  be  the  taxing  power,  or  any  other 
afTecting  the  public  interest,  the  same  principle 
applies,  and  the  rule  of  construction  must  be  the 
same.  No  one  wdl  (piestion,  that  the  interests 
of  the  great  body  of  the  people  of  the  state, 
would  be  affected  by  the  surrender  of  this  great 
line  of  travel  to  a  single  corporation,  with  the 
right  to  e.xact  loll  and  exclude  competition  for 
seventy  years.  While  the  rights  of  private  pro- 
perty are  sacredly  guarded,  we  must  not  forget 
that  the  community  also  have  rights,  and  that 
the  happiness  and  well-being  of  every  citizen 
depend  ou  their  faithful  preservation.  Tkc 
Charles  River  Bridge  v.  The  Warren  Bridge^  11 
Peters,  420. 


SPECIFIC  PERFORMANCE. 

1.  A  decree  for  a  specific  performance  of  a 
contract  was  refused,  because  a  definite  and  cer- 
tain contract  was  not  made,  and  because  the 
parly  who  claimed  the  performance  had  failed 
to  make  it  definite  and  certain  on  his  part,  by 
neglecting  to  communicate  by  return  of  mail, 
conveying  to  him  the  proposition  of  the  vendor, 
his  acceptance  of  the  terras  offered.  Carr  v. 
Duval  et  al.,  14  Peters,  77. 

2.  If  it  be  doubtful  whether  an  agreement  has 
been  concluded,  or  is  a  mere  negotiation,  chan- 
cery will  not  decree  a  specific  performance. 
Ibid. 

3.  Specific  performance  of  a  contract  by  T., 
for  the  sale  by  him  of  a  lot  of  ground  in  the  cily 
of  Cincinnati,  was  asked,  by  a  bill  filed  in  the 
circuit  court  for  the  district  of  Ohio,  by  L.  The 
complainant  in  the  bill  had  purchased  the  lot, 
and  had  paid  according  to  the  contract,  the  pro- 
portion of  the  purchase-money  payable  to  T. 
By  the  contract,  a  deed,  with  a  general  warranty, 
was  to  have  been  given  by  the  vendor  within 
three  months,  on  which  a  mortgage  for  the  ba- 
lance of  the  purchase-money  was  to  have  been 
executed  by  the  purchaser.  This  deed  was 
never  given  or  offered.  The  purchaser  went  into 
possession  of  the  lot,  improved  it  by  buildinij 
valuable  stores  upon  it.  and  sold  a  part  of  it.  A 
subsequent  agreement  was  made  with  the  vendor 
as  to  the  rate  of  interest  to  be  paid  on  the  ba- 


lance of  the  purchase-money.  The  purchase 
was  made  in  IS  14,  ami  the  interest,  as  agreed 
upon,  wasregulaily  p;ii<l  until  1822,  when  it  was 
withheld,  lu  1822,  th(M'endor  instituted  an  ac- 
tion of  ejectment  for  the  recovery  of  the  pro- 
perty, and  he  obtained  possession  of  the  same 
in  1824.  In  1819,  the  purchaser  was  informed 
that  one  Chambers  ami  wife  had  a  claim  on  the 
lot,  which  was  deemed  valid  by  coun.sel )  and  in 
1823,  a  suit  for  the  recovery  of  the  lot  was  in- 
stituted by  Chambers  and  wife  agaiiust  T.,  L., 
and  others,  which  was  depending  until  after 
1829.  In  1825  this  bill  was  tiled,  claiming  from 
T.  a  conveyance  of  the  property  under  ihe  con- 
tract of  isi4,  on  the  payment  of  the  balance  of 
the  purchase-money  and  interest.  The  circuit 
court  decreed  a  conveyance,  and  the  decree  was 
affirmed  by  the  supreme  court.  Taylor  v.  Long- 
zvorth,  14  Peters,  173. 

4.  After  the  filing  of  the  original  bill,  amended 
bill,  and  answers,  the  circuit  court  considered 
that  C,  who  held  a  part  of  the  lot  purchased  by 
L.,  should  be  made  a  party  complainant ;  and 
he  came  in  and  submitted  to  such  decree  as 
might  be  made  between  the  original  parties. 
Held,  that  this  was  regular.     Ibid. 

5.  There  is  no  doubt  that  time  may  be  the 
essence  of  a  contract  for  the  sale  of  property. 
It  may  be  made  so  by  the  express  stipulations 
of  the  parties,  or  it  may  arise  by  implication 
from  the  very  nature  of  the  property,  or  the 
avowed  objects  of  the  seller  or  the  purchaser. 
And  even  when  time  is  not  thus,  either  expressly 
or  impliedly,  of  the  essence  of  the  contract,  if 
the  party  seeking  a  specific  performance  has 
been  guilty  of  gross  laches,  or  has  been  inexcus- 
ably negligent  in  performing  the  contract  on  his 
part,  or  if  there  has,  in  the  intermediate  periods, 
been  a  material  change  in  circumstances,  affect- 
ing the  rights,  or  obligations  of  the  parties,  in  all 
such  cases,  courts  of  equity  will  refuse  to  decree 
any  specific  performance,  upon  the  plain  ground 
that  it  would  be  inequitable  and  unjust.  Except 
under  circumstances  of  this  sort,  or  of  an  analo- 
gous nature,  lime  is  not  treated  by  courts  of 
equity  as  of  the  essence  of  the  contract ;  and 
relief  will  be  given  to  the  party  who  seeks  it, 
if  he  has  not  been  grossly  negligent,  and  comes 
within  a  reasonable  time,  although  he  has  not 
complied  with  the  strict  terms  of  the  contract. 
But  in  all  such  cases,  the  court  expects  the  party 
to  make  oul  a  case  free  from  all  doubt,  and  to 
show  that  the  relief  which  he  asks  is,  under  all 
the  circumstances,  equitable;  and  to  account  in 
a  reasonable  manner  for  his  delay  and  apparent 
omission  of  duty.     Ibid. 

See  Chancery,  Vol.  I.,  page  285. 


STAGE  PROPRIETOR. 

1.  A  stage  proprietor  is  bound  to  furnish  good 
coaches,  gentle  and  well-broke  horses,  good  har- 
ness, and  a  prudent  and  skilful  driver;  and 
should  a  passenger  receive  an  injury  from  any 
defect  in  this  preparation,  the  proprietor  is  liable. 
M'Kinney  v.  Neil,  1  M'Lean's  C.  C.  R.  540 
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2.  The  upsetting  of  a  stage  is  prima  facie  evi- 
dence of  negligence ;  and  a  person  who  has 
been  injured  need  show  nothing  more  to  sustain 
his  action.     Ibid. 

3.  It  will  then  be  incumbent  on  the  defendant 
to  show,  by  way  of  reducing  the  damages  or  in 
bar  of  the  action,  the  circumstances  of  the  case. 
Ibid. 

4.  The  proprietor  is  not  responsible  for  casual- 
ties which  could  not  be  foreseen  nor  guarded 
against.     Ibid. 

5.  But  he  is  liable  for  the  smallest  degree  of 
negligence  in  the  driver,  and  for  his  want  of 
skill.     Ibid. 

6.  A  contract  made  by  stage  passengers  with 
the  agent  of  the  line,  cannot  be  proved  by  a 
person  who  did  not  know  of  the  contract.    Ibid. 

7.  Such  contract  could  not  have  influenced 
such  passenger.     Ibid. 

8.  Stage  proprietors  are  bound  to  use  the 
greatest  care  for  the  safety  of  passengers,  the 
least  neglect  by  the  driver,  or  want  of  skill, 
makes  them  liable.     Ibid. 

9.  They  are  liable  if  the  coach  be  not  driven 
out  of  the  usual  track,  and  an  injury  is  conse- 
quently done.     Ibid. 

10.  It  is  the  duty  of  a  driver  to  give  notice 
when  about  to  pass  over  a  dangerous  place.  Ibid. 


STATE  INSOLVENT  LAWS. 

1.  Beyond  the  state  laws  for  the  relief  of 
debtors  imprisoned  by  virtue  of  writs  of  capias 
ad  satisfaciendum,  issued  by  courts  of  the  United 
States,  adopted  by  congress,  it  is  settled  that  the 
federal  courts  are  not  bound  to  conform  to  slate 
regulations.  Duncan  v.  Darst  et  al.,  17  Peters, 
204. 

2.  Congress  did  not  intend  to  defeat  the  e.\e- 
cution  of  judgments  rendered  in  the  courts  of 
the  United  States,  but  meant  they  should  have 
full  effect  by  force  of  the  stale  laws  adopted: 
and  therefore,  all  the  state  laws  regulating  pro- 
ceedings affecting  insolvent  persons,  or  that  are 
addressed  to  state  courts  or  magistrates  in  other 
respects,  which  confer  peculiar  powers  on  such 
courts  and  magistrates,  do  not  bind  the  federal 
courts,  because  they  have  no  power  to  e.xecute 
such  laws.     Ibid. 

3.  Had  Roth  been  discharged  in  the  insolvent 
court,  by  its  judgment,  from  future  imprison- 
ment, before  the  ca.  sa.  was  executed  by  the 
marshal,  then  a  case  would  have  arisen  in 
which  the  principle  of  the  decision  in  Beers  v. 
Haughton,  9  Peters,  329,  would  apply  •  as  the 
state  of  Pennsylvania  had  the  undoubted  right 
to  exempt  persons  thus  discharged  from  impri- 
sonment for  debts.  So  she  might  exempt-  all 
persons  whatever.     Ibid. 

4.  If,  during  the  confinement  in  prison  in  Penn- 
sylvania, of  a  defendant,  under  an  execution 
issued  out  of  the  circuit  court  of  the  United 
Stales,  the  defendant  had  been  declared  in- 
solvent by  a  court  of  common  pleas,  then  it 
might  have  been  a  question  properly  made  be- 
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fore  the  circuit  court  of  the  United  States,  whe- 
ther he  should  be  discharged  from  imprison- 
ment. But  as  such  a  question  would  have  called 
into  exercise  the  legal  discretion  of  the  court 
upon  a  mixed  question  of  law  and  fact,  it  can 
be  affirmed  with  something  like  safety,  that  the 
merely  giving  a  bond  to  appear  before  the  insol- 
vent court  would  not  have  been  sufficient  to  au- 
thorize his  release  from  imprisonment.  Be  this 
as  it  may,  that  court  alone  had  jurisdiction  to 
act  in  the  matter.     Ibid. 

5.  The  act  of  congress,  of  1800,  ch.  4,  for  the 
relief  of  persons  imprisoned  for  debt,  is  not  the 
only  law  by  which  a  discharge  can  be  had  from 
a  ca.  sa.  awarded  by  a  court  of  the  United  States. 
Ibid. 

6.  By  the  laws  of  some  of  the  states,  the 
debtor  confined  under  a  ca.  sa.  may  give  bond 
and  security,  when  the  process  issues  from  a 
state  court  to  the  sheriff,  to  appear  at  the  return 
term  of  the  writ,  and  give  a  schedule  of  his  pro- 
perly, the  title  and  possession  of  which  are  con- 
ferred on  the  sheriff  for  the  benefit  of  the  exe- 
cution creditors ;  and  the  proceeds  are  applied 
to  the  satisfaction  of  the  judgment ;  and  then 
the  debtor  is  permitted  to  take  the  insolvent 
oaths  and  be  discharged.  As  the  marshals  and 
courts  of  the  United  States  are  necessarily  go- 
verned by  the  same  rules  that  the  sheriffs  and 
courts  of  the  respective  states  are.  in  this  re- 
spect, they  must  proceed  in  the  same  manner. 
Ibid. 

7.  So  there  are  other  modes  of  discharge  pre- 
scribed by  the  state  laws,  that  can  be  executed 
just  as  conveniently  and  properly  by  the  federal 
courts  and  judges,  as  they  can  be  by  the  state 
courts  or  judges,  m  cases  when  the  execution  is- 
sues from  the  latter  courts.  State  laws  of  this  de- 
scription have  been  adopted  by  the  acts  of  con- 
gress as  incident  to  the  remedy  :  they  are  cumu- 
lative, and  in  addition  to  the  act  of  congress  of 
1800;  both  being  in  force.     Ibid. 

See  Insolvent  Laws,  Ante,  page  41. 


STATE  MAGISTRATES. 

1.  The  indictment  charged  the  false  swearing 
to  be  an  affidavit  made  before  a  justice  of  the 
peace  of  Kentucky,  in  support  of  a  claim  against 
the  United  States,  under  the  act  of  congress  of 
July,  1832.  to  provide  for  liquidating  and  paying 
certain  claims  of  the  state  of  Virginia.  The 
court  said  : — There  is  no  statute  of  the  United 
States  which  expressly  authorizes  any  justice  of 
the  peace  of  a  state,  or  any  officer  of  the  national 
government,  judicial  or  otherwise,  to  administer 
an  oath  in  support  of  any  claim  against  the 
United  Stales,  under  the  act  of  1823.  United 
States  V.  Bailey,  9  Peters,  238. 

2.  Affidavits  sworn  to  before  a  state  magis- 
trate, are  lawfully  taken  in  cases  in  which,  by 
the  regulations  of  the  treasury  department,  they 
were  deceived  as  evidence  of  claims  on  the 
United  States.  If,  in  making  such  an  affidavit, 
the  affiant   swears   falsely,  he   is   liable    to  be 
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puiiishcii  ill  n  pioseculioii  iiistiluleil  by  the  williout  iho  paiticipalioii  of  tlie  proprietor,  or  the 
Uiiileil  Slates,  niuler  the  tliiiil  section  of  the  act  intervention  of  a  jury,  assess  the  value  of  the 
of  congress  of  JNlaieh  1st.  1823,  relative  to  false  i  thing,  or  ascertain  the  amount  of  compensation 
sweariiiiT,  touching  the  expeiuliture  of  public  to  be  paid  for  it.  This  can,  coii.stitutionally,  be 
moiiev.  or  in  support  of  any  claim  on  the  United  I  elieeted  only  in  three  ways.     1.  By  the  parties; 


Slates.     Ibid. 

See  Fugitives  ikom  Laboiu,  Vol.  I.,  p.  798. 


STATUTES. 

1.  Constitutionality  of  the   statutes  of  the  United 

States,  and  of  the  statutes  of  llic  states  of  the 
Union.  General  Principles.  Constitutionality  of 
statutes  passed  liy  congress Page  618 

2.  Constitutionality  of  statutes  |)asscd  by  the  states  of 

the  Union.  General  Principles.  Constitutionality 
of  particular  statutes  of  states 623 

3.  Construction  of  statutes.    Principles  applied  in  the 

construction  of  statutes  of  the  United  States,  and 
of  statutes  in  general.  Principles  applied  in  the 
construction  of  statutes  of  the  states  of  tlie  Union  630 

1.  ConstitutionaJitii  of  the  Statutes  of  the  United 
States,  and  of  the  Statutes  of  the  States  of  the 
Union. 


GENERAL    PRINCIPLES. 

1.  The  constitution  of  a  state  is  stable  and 
permanent,  not  to  be  worked  upon  by  the  tem- 
per of  the  times,  nor  to  rise  and  fall  with  the 
tide  of  events  ,:  notwilhstantiing  the  competition 
of  opposing  interests,  and  the  violence  of  con- 
tending parties,  it  remains  firm  and  immovable 

as  a  rnountain  amidst  the  strife  of  storms,  or  a  j  obey  laws  which  are  authorized  by  that  instru- 
rock  in  the  ocean  amidst  the  raging  waves.  It  ment.  United  States  v.  Fisher  et  al.,  Assignees 
is  a  clear  position,  that  if  a  legislative  act  op-  |  of  Blight,  2  Cranch,  358;   1  Cond.  Rep.  421. 


that  is  by  stipulation  between  the  legislature  and 
the  proprietor  of  the  land.  2.  By  commissioners 
mnlnaily  elected  by  the  parties.  3.  By  the  in- 
tervention of  a  jury.     Jbul. 

3.  If  any  act  of  the  legislature  is  repugnant 
to  the  constitulion,  it  is  ipso  facto  void,  and  it  is 
the  duty  of  the  court  so  to  declare  it.     Ibid. 

4.  It  is  contrary  to  the  letter  and  spirit  of  the 
constitution  to  divest  one  citizen  of  his  right,  and 
vest  it  in  another,  without  full  compensation  ; 
and  if  the  legislature  may  do  so,  upon  full  in- 
demnification, it  cannot,  itself,  constitutionally, 
determine  upon  the  amount  of  the  compensation. 
Ibid. 

5.  The  constitution  fi.xes  limits  to  ihee.vercise 
of  legislative  authority,  and  prescribes  the  orbit 
in  which  it  must  move.  Whatever  may  be  the 
case  in  other  countries,  yet  in  this  there  can  be 
no  doubt,  that  every  act  of  the  legislature,  re- 
pugnant to  the  constitution,  is  absolutely  void. 
Ibid. 

6.  An  act  of  congress  cannot  invest  the  su- 
preme court  with  an  authority  which  is  not  war- 
ranted by  the  constitution.  Marbury  v.  Madi- 
son, 1  Cranch,  175;  1  Cond.  Rep.  267. 

7.  As  the  supreme  court  can  never  be  un- 
mindful of  the  solemn  duty  imposed  on  the  ju- 
dicial department,  when  a  claim  is  supported  by 
an  act  which  conflicts  with  the  constitution,  so 
the  court  can  never  be  unmindful  of  its  duty  to 


It  has  been  truly  said,  that  under  a  consti- 
tution  conferring    specific   powers,   the   power 
contended  for  must  be  granted,  or  it  cannot  be 
that,  in  such  case,  it  will  be  the  duty  of  the  I  e.xerted.      The  power  of  congress  to  give  the 


pugns  a  constitutional  principle,  the  former  must 
give  wav,  and  be  rejected  on  the  score  of  repug 
nance.     It  is  a  position  equally  clear  and  sound 


court  to  adhere  to  the  constitution,  and  to  declare 
the  act  null  and  void.  The  constitution  is  the 
basis  of  legislative  authority:  it  lies  at  the 
foundation  of  all  law,  and  is  a  rule  and  commis- 
sion by  which  both  legislators  and  judges  are  to 
proceed.  It  is  an  important  principle,  which,  in 
the  discussion  of  questions  of  the  present  kind, 
ought  never  to  be  lost  sight  of,  that  the  judiciary 
in  this  country  is  not  a  subordinate,  but  co-ordi- 
nate branch  of  the  government.  Vanhornh  Les- 
see V.  Dorrance,  2  Dall.  304. 

2.  The  legislature  declare  and  enact,  that  such 
are  the  public  exigencies  or  necessities  of  the 
state,  as  to  authorize  them  to  take  the  land  of 
A  and  give  it  to  B  ;  the  dictates  of  reason,  and 
the  eternal  principles  of  justice,  as  well  as  the 
sacred  principles  of  the  social  contract  and  con- 
stitution direct,  and  they  accordingly  declare 
and  ordain,  that  A  shall  receive  a  compensation 
for  the  land.  But  here  the  legislature  must 
stop;  they  have  run  the  full  length  of  their  au- 
:horily.  and  can  go  no  further.  They  cannot, 
constitutionally,  determine  on  the  amount  of  the 
compensation  or  value  of  the  land.  Public  exi- 
gencies do  not  require,  necessity  does  not  de- 
mand, that  the  legislature  should,  of  themselves. 


priority  to  debts  due  to  the  United  States,  ls 
claimed  under  the  authority  to  make  all  laws 
which  shall  be  necessary  and  proper  to  cany 
into  execution  the  powers  vested  by  the  consti- 
tution in  the  government  of  the  United  States,  or 
in  any  department  or  officer  thereof.     Ibid. 

9.  Congress  must  possess  the  choice  of  means, 
and  must  be  empowered  to  use  any  means 
which  are  in  fact  conducive  to  the  exercise  of  a 
power  granted  by  the  constitution.     Ibid. 

10.  The  power  of  confiscation  and  banishment 
does  not  belong  to  the  judicial  authority,  whose 
proceedings  could  not  reach  ofTenders ;  and  yet 
it  is  a  power  that  grows  out  of  the  very  nature 
of  the  social  compact,  which  must  reside  some- 
where, and  which  is  so  inherent  in  the  legisla- 
ture, that  it  cannot  be  divested,  or  transferred, 
without  an  express  provision  of  the  constitution. 
Basil  Cooper  v.  Telfair,  4  Dall.  14;  1  Cond.  Rep. 
211. 

11.  The  general  principles  contained  in  the 
constitution,  are  not  to  be  regarded  as  rules  to 
fetter  and  control,  but  as  matters  merely  decla- 
ratory and  directory;  for  even  in  the  constitu 
tion  itself,  we  may  trace  repeated  departures 
from  the  theoretical  doctrine,  that  tht    legisla- 
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tive,  executive,  and  judicial  powers,  should  be 
kept  separate  and  distinct.  Per  Chase,  Justice. 
Ihid. 

12.  If  courts  are  to  regard  the  constitution, 
and  the  constitution  is  superior  to  any  ordinary 
act  of  the  legislature;  the  constitution,  and  not 
such  ordinary  act.  must  govern  the  case  to  which 
they  both  apply.  Marbury  v.  Madison,  1  Cranch, 
137;   1  Cond.  Rep.  268. 

13.  The  presumption  must  always  be  in  fa- 
vour of  the  validity  of  laws,  if  the  contrary  is 
not  clearly  demonstrated.  Washington,  Justice. 
Cooper  V.  Tellfair,  4  Dall.  14;  1  Cond.  Rep.  211. 

14.  If  the  legislatures  of  the  several  states 
may,  at  will,  annul  the  judgments  of  the  courts 
of  the  United  States,  and  destroy  rights  acquired 
under  those  judgments,  the  constitution  itself 
becomes  a  solemn  mockery ;  and  the  nation  is 
deprivetl  of  the  means  of  enforcing  its  laws  by 
the  instrumentality  of  its  own  tribunals.  United 
States  V.  Judge  Peters,  5  Cranch,  115;  2  Cond. 
Rep.  202. 

15.  The  principle  inserted  in  a  case  was,  that 
one  legislature  is  competent  to  repeal  any  act 
which  a  former  legislature  was  competent  to 
pass;  and  that  one  legislature  cannot  abridge  the 
powers  of  a  succeeding  legislature.  The  su- 
preme court  said — The  correctness  of  this  prin- 
ciple, so  far  as  it  respects  general  legislation, 
cannot  be  controverted.  But,  if  an  act  be  done 
under  a  law,  a  succeeding  legislature  cannot 
undo  it.  The  past  cannot  be  recalled  by  the 
most  absolute  power.  Fletcher  v.  Peck,  6  Cranch, 
87;  2  Cond.  Rep.  308. 

16.  The  state  legislatures  can  pass  no  ex  post 
facto  law.  An  ex  post  facto  law  is  one  which 
renders  an  act  punishable  in  a  manner  in  which 
it  was  not  punishable  when  it  was  committed. 
Such  a  law  may  inflict  penalties  upon  the  per- 
son, or  may  inflict  pecuniary  penalties  which 
swell  the  public  treasury.  The  legislature  is 
then  prohibited  from  passing  a  law  by  which  a 
man's  estate,  or  any  part  of  it,  shall  be  seized 
for  a  crime ;  which  was  not  declared,  by  some 
previous  law.  to  render  him  liable  to  that  punish- 
ment.    Ibid. 

17.  The  question,  whether  a  law  is  void  for 
its  repugnancy  to  the  constitution,  is,  at  all  times, 
a  question  of  much  delicacy,  which  ought  sel- 
dom, if  ever,  to  be  decided  in  a  doubtful  case. 
The  court,  when  impelled  by  duty  to  render 
such  a  judgment,  would  be  unworthy  of  its  sta- 
tion, could  it  be  unmindful  of  the  solemn  obli- 
gations which  that  station  imposes.  But  it  is 
not  on  slight  implication  and  vague  conjecture, 
that  the  legislature  is  to  be  pronounced  to  have 
transcended  its  powers,  and  its  acts  to  be  consi- 
dered void.  The  opposition  between  the  consti- 
tution and  the  law  should  be  such,  that  the  judge 
feels  a  clear  and  strong  conviction  of  their  in- 
compatibility with  each  other.     Ibid. 

18.  One  individual  who  held  lands  in  the  state 
of  Georgia,  under  a  deed  covenanting  that  the 
title  of  Georgia  was  in  the  grantor,  brought  an 
action  of  covenant  on  this  deed,  and  assigned 
as  a  breach,  that  some  of  the  members  of  the 
legislature  were  induced  to  vote  in  favour  of  the 
law  which   constituted  the  contract,  by  being 


promised  an  interest  in  it,  and  that  therefore  the 
act  is  a  mere  nullity.  The  court  said  —  This 
solemn  question  cannot  be  brought  thus  colla- 
terally and  incidentally  before  the  court.  It 
would  be  indecent,  in  the  extreme,  upon  a  pri- 
vate contract  between  two  individuals,  to  enter 
into  an  inquiry  respecting  the  corruption  of  the 
sovereign  power  of  a  state.  If  the  title  be  plainly 
deduced  from  a  legislative  act,  which  the  legis- 
lature might  constitutionally  pass;  if  the  act  be 
clothed  with  all  the  requisite  forms  of  a  law;  a 
court,  sitting  as  a  court  of  law,  cannot  sustain  a 
suit  brought  by  one  individual  against  another, 
founded  on  the  allegation  that  the  act  is  a  nul- 
lity, in  consequence  of  the  impure  motives  which 
influenced  certain  members  of  the  legislature 
which  passed  the  act.     Ibid. 

19.  The  court  will  not  declare  a  law  to  be 
unconstitutional,  unless  the  opposition  between 
the  constitution  and  the  law  be  clear  and  plain. 
Ibid. 

20.  A  law  annulling  conveyances  is  unconsti- 
tutional; because  it  is  a  law  impairing  the  obli- 
gation of  contracts,  within  the  meaning  of  the 
constitution  of  the  United  States.     Ibid. 

21.  The  prohibition  in  the  federal  constitution 
of  the  ex  post  facto  laws,  extends  to  penal  sta- 
tutes only;  and  does  not  extend  to  cases  aff"ect- 
ing  only  the  civil  rights  of  individuals.  Calder 
et  ux.  v.  Bull  el  vx.,  3  Dall.  386 ;  1  Cond.  Rep. 
172. 

22.  A  law  that  punishes  a  citizen  for  an  inno- 
cent action,  or,  in  other  words,  for  an  act  which, 
when  done,  was  a  violation  of  no  existing  law  ; 
a  law  that  destroys  or  impairs  the  lawful  private 
contracts  of  citizens;  a  law  that  makes  a  man 
a  judge  in  his  own  cause;  or  a  law  that  takes 
property  from  A  and  gives  it  to  D;  is  contrary 
to  the  first  great  principles  of  the  social  compact, 
and  cannot  be  considered  as  a  rightful  exercise 
of  legislative  authority.  The  genius,  the  nature, 
the  spirit  of  our  state  governments,  amount  to  a 
prohibition  of  such  acts  of  legislation;  and  the 
general  principles  of  law  and  reason  forbid  them. 
Ibid. 

23.  If  any  act  of  congress  or  of  the  legislature 
of  a  state  violates  the  constitutional  provisions, 
it  is  unquestionably  void ;  if,  on  the  other  hand, 
the  legislature  of  the  Union,  or  of  any  member 
of  the  Union,  shall  pass  a  law  within  the  gene- 
ral scope  of  their  constitutional  power,  the  court 
cannot  pronounce  it  to  be  void,  merely  because 
it  is,  in  their  judgment,  contrary  to  the  opinion 
of  natural  justice.  If  the  legislature  pursue 
the  authority  delegated  to  them,  their  acts  are 
valid  ;  if  they  transgress  the  boundaries  of  that 
authority,  their  acts  are  invalid.     Ibid. 

24.  An  act  of  congress  repugnant  to  the  con- 
stitution, cannot  become  the  law  of  the  land. 
Marbury  v.  Madison,  1  Cranch,  137;  1  Cond. 
Rep.  268. 

25.  Congress  may  pass  all  laws  which  are  ne- 
cessary for  giving  the  most  complete  effect  to 
the  exercise  of  the  admiralty  and  maritime  juris- 
diction granted  in  the  constitution  to  the  United 
States;  but  the  general  jurisdiction,  subject  to 
this  grant,  adheres  to  the  territory  as  a  portion 
of  sovereignty  not  yet  given  away,  and  the  re- 
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eiiluary  powers  of  legislation  still  remain  in  the  I  out    the  United  States,   does  not  exclude   the 
stale.     United  States  v.  Bevans,  3  Wheat.  336;  4    right  of  the  states  to  legislate  on  the  same  sub- 


Comi.  Rep.  275. 

26.  Coiiuiess  has  power  to  incorporate  a  bank. 
MCullochv.  Maryland,  4  Wheat.  316;  4  Cond. 
Rep.  466. 

27.  The  government  of  the  Union  is  a  govern- 
ment of  the  people  ;  it  emanates  from  them  ;  its 
powers  are  granted  by  them,  and  are  to  be  ex- 
ercised directly  on  them,  and  for  their  benefit. 
Jbid. 

28.  The  government,  though  limited  in  its 
powers,  is  supreme  within  its  sphere  of  action  ; 
and  its  laws,  when  made  in  i)Uisuance  of  ihe 
constitution,  form  the  supreme  law  of  the  land. 
Ibid. 

29.  The  government  which  has  a  right  to  do 
an  act,  and  has  imposed  on  it  the  duty  of  per- 
forming that  act ;  must,  according  to  the  dic- 
tates of  reason,  be  allowed  to  select  the  means. 
Ibid. 

30.  There  is  nothing  in  the  constitution  of  the 
United  States  similar  to  the  articles  of  confede- 
ration, which  excludes  incidental  or  implied 
powers.     Ibid. 

31.  If  the  end  be  legitimate,  and  within  the 
scope  of  the  constitution,  all  the  means  which 
are  appropriate,  which  are  plainly  adapted  to 
that  end,  and  which  are  not  prohibited,  may  con- 
siilutionally  be  employed  to  carry  it  into  efi'ect. 
Ibid. 

32.  If  certain  means,  to  carry  into  effect  any 
of  the  powers  expressly  given  by  the  consti- 
tution to  the  government  of  the  Union,  be  an  ap- 
propriate measure,  not  prohibited  by  the  consti- 
tution, the  degree  of  its  necessity  is  a  question 
of  leg.i.slative  discretion,  not  of  judicial  cogni- 
zance.    Ibid. 

33.  The  power  establishing  a  corporation  is 
not  a  distinct  sovereign  power  or  end  of  govern- 
ment, but  only  the  means  of  carrying  into  efTect 
other  powers  which  are  sovereign.  Whenever 
it  becomes  an  appropriate  means  of  exercising 
any  of  the  powers  given  by  the  constitution  to 
the  government  of  the  Union,  it  may  be  exer- 
cised by  that  government.     Ibid. 

34.  The  objections  to  a  law,  on  the  ground  of 
its  impairing  the  obligation  of  a  contract,  can 
never  depemi  on  the  extent  of  the  change  which 
the  law  may  make  in  it :  any  deviation  from  its 
terms,  by  postponing  or  accelerating  the  period 
of  performance  which  it  prescribes,  imposing 
conditions  not  expressed  in  the  contract,  or  dis- 
pensing with  the  performance  of  those  which 
are,  however  minute  or  apparently  immaterial 
in  their  effect  upon  the  contract  of  the  parties, 
impairs  its  obligation.     Ibid. 

35.  The  framers  of  the  constitution  must  be 
understood  to  have  employed  words  in  their 
natural  sense,  and  to  have  intended  what  they 
have  said;  and  in  construing  the  extent  of  the 
powers  which  it  creates,  there  is  no  other  rule 
than  to  consider  the  language  of  the  in.strument 
which  confers  them,  in  connection  with  the  pur- 
poses for  which  they  were  conferred.  Gibbons 
V.  0<iden,  9  Wheat.  1  ;  5  Cond.  Rep.  562. 

36^  The  power  of  congress  to  establish  uni- 
form laws  on  the  subject  of  bankruptcy  through- 


ject ;  except  when  the  power  is  ai'lnally  exer- 
cisetl  by  congress,  and  the  state  laws  conflict 
with  those  of  congress.     Ibid. 

37.  The  powers  bestowed  by  the  constitution 
upon  tiie  government  of  the  United  States,  were 
limileil  in  their  extent;  and  were  not  intended, 
nor  can  they  be  construed  to  interfere  with  olhei 
powers  before  vested  in  the  state  governments, 
which  of  course  were  reserved  to  those  govern- 
ments, impliedly,  as  well  as  by  an  express  pro- 
vision of  the  constitution.  Golden  v.  Prince^  3 
Wash.  C.  C.  R.  313. 

38.  The  state  governments  therefore  retained 
the  right  to  make  such  laws  as  they  might  think 
proper,  within  the  ordinary  functions  of  legisla- 
tion ;  if  not  inconsistent  with  the  powers  vested 
exclusively  in  the  government  of  the  United 
States,  ami  not  forbidden  by  some  article  of  the 
constitution  of  the  United  States,  or  of  the 
state  ;  and  such  laws  were  obligatory  upon  all  the 
citizens  of  that  state,  as  well  as  others  who 
might  claim  rights  or  redress  for  injuries  under 
those  laws,  or  in  the  courts  of  that  state.     Ibid. 

39.  A  law  may  be  unconstitutional,  and  of 
course  void,  in  relation  to  particular  cases ;  and 
yet  valid  to  all  intents  antl  purposes  in  its  appli- 
cation to  other  cases  within  the  scope  of  its  pro- 
visions, but  varying  from  the  former  in  particular 
circumstances.  Thus  a  law,  prospective  in  its 
ojieration.  under  which  a  contract  afterwards 
made,  may  be  avoided  in  a  way  different  from 
that  provided  by  the  parlies,  would  be  clearly 
constuutional ;  because  the  stipulations  of  the 
parties,  which  are  inconsistent  with  such  a  law, 
never  had  a  legal  existence,  and  of  course  could 
not  be  impaired  by  the  law.  But  if  the  law  act 
retrospectively  as  to  other  contracts,  so  as  to  im- 
pair their  obligation,  the  law  is  invalid  ;  or  in 
milder  terms,  affords  no  rule  of  decision  in  these 
latter  cases.     Ibid. 

40.  There  is  nothing  in  the  constitution  of  the 
United  Stales  which  forbids  congress  lo  pass  laws 
violating  the  obligation  of  contracts  :  though  such 
power  is  denied  to  the  several  states.  Evans  v. 
Eaton,  Peters'  C.  C.  R.  322. 

41.  The  provisions  of  the  fifth  amendment  to 
the  constitution  of  ihe  United  States,  declaring 
that  private  property  shall  not  be  taken  for  pub- 
lic use  without  just  compensation ;  is  intended, 
solely,  as  a  limitation  on  the  exercise  of  power 
by  the  government  of  the  United  Slates,  and  is 
not  applicable  to  the  legislation  of  the  states. 
Barron  v.  The  Mayor  and  City  Council  of  Balti- 
more, 7  Peters,  243. 

42.  The  powers  granted  to  congress  are  not 
exclusive  of  similar  powers  existing  in  the  states, 
unless  where  the  constitution  has  expressly  in 
terms  given  an  exclusive  power  lo  congress^,  or 
the  exercise  of  a  like  power  is  prohibited  to  the 
states,  or  there  is  a  direct  repugnancy  or  incom- 
patibility in  the  exercise  of  it  by  the  states.  The 
example  of  the  first  class  is  to  be  found  in  the 
exclusive  legislation  delegated  lo  congress  over 
places  purchased  by  the  consent  of  the  legi.'^la- 
lure  of  the  stale  in  which  the  .«ame  shall  be,  for 
forts,  arsenals,  dock-yards,  &c.;  of  the  second 
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class,  the  prohibition  of  a  state  to  coin  money, 
emit  bills  of  credit;  and  of  the  third  class,  to 
establish  an  uniform  rule  of  naturalization  ;  and 
the  delegation  of  admiralty  and  maritime  juris- 
diction. In  all  other  cases,  the  states  retain  con- 
current authority  with  congress.  But  in  cases 
of  concurrent  authority,  where  the  laws  of  the 
states  and  of  the  Union  are  in  direct  and  mani- 
fest collision  on  the  same  subject,  those  of  the 
Union,  being  the  supreme  law  of  the  land,  are 
of  paramount  authority ;  and  the  slate  laws,  so 
far,  and  so  far  only,  as  such  incompatibility  ex- 
ists, must  necessarily  yield.  Houston  v.  Moore. 
5  Wheat.  1 ;  4  Cond.  Rep.  589. 

43.  The  invalidity  of  a  state  law,  as  impairing 
the  obligation  of  contracts,  does  not  depend  upon 
the  extent  of  the  change  which  the  law  efTects 
in  the  contract.  Green  v.  Middle,  8  Wheat.  1 : 
5  Cond.  Rep.  369. 

44.  If  the  legislature  of  a  state  attempt  to 
make  the  notes  of  any  bank  a  tender,  the  act 
will  be  unconstitutional;  but  such  attempt  will 
not,  in  any  degree,  affect  the  constitutionality  of 
the  bank.  Briscoe  v.  Tke  Bank  of  the  Common- 
wealth of  Kentucky,  11  Peters,  257. 

45.  The  supreme  court  has  authority  to  de- 
clare a  state  law  unconstitutional,  upon  the 
ground  of  its  impairing  the  obligation  of  a  com- 
pact between  different  slates  oflhe  Union.  The 
prohibition  of  the  constitution  embraces  all  con- 
tracts, executed  or  executory,  between  private 
individuals,  or  a  state  and  individuals,  or  cor- 
porations, or  between  the  states  themselves. 
Ibid. 

46.  In  the  case  of  Fletcher  v.  Peck,  6  Cranch, 
87,  it  was  stated  by  the  chief  justice,  that  it 
might  well  be  doubled  whether  the  nature  of 
society  and  government  does  not  prescribe  some 
limits  to  the  legislative  power ;  and  he  asks,  "  If 
any  be  prescribed,  where  are  they  to  be  found, 
if  the  property  of  an  individual  fairly  and 
honestly  acquired,  may  be  seized  without  com- 
pensation"?" It  is  nowhere  intimated  in  that 
opinion,  that  a  state  statute  which  divests  a 
vested  right,  is  repugnant  to  the  constiiution  of 
the  United  States.  Satterlee  v.  Matthewson,  2 
Peters,  380. 

47.  That  government  can  scarcely  be  deemed 
to  be  free,  where  the  rights  of  property  are  left 
solely  dependent  on  the  will  of  the  legislative 
body,  without  any  restraint.  The  fundamental 
maxims  of  a  free  government  seem  to  require, 
that  the  rights  of  personal  liberty  and  private 
property  should  be  held  sacred.  At  least,  no 
court  of  justice  in  this  country  would  be  justi- 
fied in  assuming,  that  the  power  to  violate  or 
disregard  them,  a  power  so  repugnant  to  the 
common  principles  of  justice  and  civil  liberty, 
lurked  under  any  general  grant  of  legislative 
authority;  or  ought  lobe  implied  from  any  gene- 
ral expressions  of  the  will  of  the  people.  The 
people  ought  not  to  be  presumed  to  part  with 
rights  so  vital  to  their  security  and  well-being, 
without  very  strong  and  direct  expressions  of 
such  an  intention.  Wilkinson  v.  Leland,  2  Pe- 
ters, 657. 

48.  It  has  been  settled,  that  a  contract  entered 
into   between  a  state  and  an  individual  is  as 


fully  protected  by  the  prohibitions  contained  in 
the  tenth  section,  first  article  of  the  constitution, 
as  a  contract  between  two  individuals  ;  and  it  is 
not  denied  that  a  charter  incorporating  a  bank  is 
a  contract.  Providence  Bank  v.  Billings  fy  Pitt- 
man,  4  Peters,  514. 

49.  The  power  of  taxing  monied  corporations, 
by  states,  has  been  frequently  exercised  ;  and 
has  never  before,  so  far  as  is  known,  been  re- 
sisted. Its  novelty,  however,  furnishes  no  con- 
clusive argument  against  it.     Ibid. 

50.  That  the  taxing  power  is  of  vital  import- 
ance ;  that  it  is  essential  to  the  existence  of 
government;  are  truths  which  it  cannot  be  ne- 
cessary to  re-affirm.  They  are  acknowledged 
and  asserted  by  all.  It  would  seem  that  the 
relinqui.^hment  of  such  a  power  is  never  to  be 
assumed.  The  court  will  not  say  that  a  state 
may  not  relinquish  it;  that  a  consideration  suffi- 
ciently valuable  to  induce  a  partial  release  of  it 
may  not  exist ;  but  as  the  whole  community  is 
interested  in  retaining  it  undiminished,  that  com- 
munity has  a  right  to  insist  that  its  abandonment 
ought  not  to  be  presumed,  in  a  case  in  which 
the  deliberate  purpose  of  the  state  to  abandon  it 
does  not  appear.     Ibid. 

51.  The  powerof  legislation,  and  consequently 
of  taxation,  operates  on  all  the  persons  and  pro- 
perty belonging  to  the  body  politic.  This  is  an 
original  principle,  which  has  its  foundation  in 
society  itself.  It  is  granted  by  all,  for  the  bene- 
fit of  all.  It  resides  in  government  as  a  part  of 
itself:  and  need  not  be  reserved  where  property 
of  any  description,  or  the  right  to  use  it  in  any 
manner,  is  granted  to  individuals  or  corporate 
bodies.     Ibid. 

52.  However  absolute  the  right  of  an  indivi- 
dual may  be,  it  is  still  in  the  nature  of  that  right 
that  it  must  bear  a  portion  of  the  public  burthens, 
and  that  portion  must  be  determined  by  the 
legislature.  This  vital  power  maybe  abused: 
but  the  constitution  of  the  United  States  was  not 
intended  to  furnish  the  correction  of  every  abuse 
of  power  which  may  be  committed  to  the  state 
governments.  The  intrinsic  wisdom  and  justice 
of  the  representative  body,  and  its  relations  with 
its  constituents,  furnish  the  only  security,  where 
there  is  no  express  contract,  against  unjust  and 
excessive  taxation,  as  well  as  against  unwise 
legislation  generally.     Ibid. 

53.  The  power  of  the  legislature  of  Rhode 
Island,  in  relation  to  confirmaUon  of  sales  of  real 
estate,  is  greater  than  the  strict  judicial  power. 
They  may  sanction  past  transactions,  when  vest- 
ed rights  are  not  disturbed,  while  a  court  can  only 
authorize  a  title  to  be  made  in  future.  Leland  v. 
Wilkinson,  10  Peters,  294. 

54.  The  power  of  controlling  navigation,  is 
incidental  to  the  power  to  regulate  commerce, 
which  the  constitution  confers  upon  congress; 
and  consequently  the  power  of  congress  over  a 
vessel,  is  co-extensive  with  that  over  the  cargo. 
The  Brig  Wilson,  1  Brockenb.  C.  C.  R.  423. 

55.  A  uniform  course  of  action,  involving  the 
right  to  the  exercise  of  an  important  power  by 
the  state  government,  for  half  a  century,  and 
this,  almost  without  question,  is  no  unsatisfac- 
tory evidence  that  the  power  is  rightfully  exer- 
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cised.  Briscoe  et  al.  v.  The  Bank  of  the  Common- 
treallh  of  Kentucky,  11  Peters,  257. 

5G.  It  is  the  liiiiy  ol'  coiiiziess  to  vest  the  judi- 
cial power  ol"  the  United  States;  it  is  a  duty  to 
vest  the  wliole  power.  The  language,  if  im- 
perative to  one  part,  is  imperative  as  to  all.  No 
part  of  the  criminal  jurisdiction  of  the  United 

States  can,  consistentlv  with  the  constitution,  be    act  of  September  24th,  1789.  ch.  20,  is  supported 
delected  to  state  tribunals.     Martin  v.  Hunter,  j  by  the  letter  and  spirit  of  the  constitution.    Ihid 


trolled.  Stuart  v.  Laird^  1  Cranch.  299;  1  Cond. 
Rep.  316. 

tJ8.  An  act  of  congress  giving  to  the  United 
States  a  preference  over  all  other  creditors,  in  all 
cases,  is  constitutional  and  valid.  United  States 
V.  Fisher  et  al.,  2  Cranch,  358  ;  1  Cond.  Uep.  421. 

69.  The  twenty-liilh  section  of  the  judiciary 


0.  Congress  has  power  to  incorporate  a  bank. 
M-Ciillocli  v.  Maryland,  4  Wheal.  316;  4  Cond. 
Hep.  469. 

71.  The  act  of  April  lOlh,  1816,  ch.  44,  (3 
Story,  1547,)  to  "  incorporate  the  subscribers  lo 
the  Bank  of  the  United  States,"  is  a  law  made 
in  pursuance  of  the  constitution.     Ibid. 

72.  The  Bank  of  the  United  States  has,  con- 
stitutionally, a  right  to  establish  its  branches  or 
oflices  of  discount  and  deposit  within  any  state. 
Ibid. 

73.  The  state,  within  which  a  branch  of  the 
Bank  of  the  United  States  may  be  established, 
cannot,  without  violating  the  constitution,  tax 
that  branch.     Ibid. 

74.  Congress  has  authority  to  impose  a  direct 
tax  on  the  District  of  Columbia,  in  proportion  to 

Bennett  v.  Boggs,  Baldwin's    the  census  directed  to  be  taken  by  the  consti- 
'  tution.    Loughborough  v.  Blake,  5  Wheat.  317  ;  4 
Cond.  Rep.  660. 

75.  The  clause  in  the  act  of  incorporation  of 
the  Bank  of  the  United  States,  whic^h  authorizes 
the  bank  to  sue  in  the  federal  courts,'*is  warranted 
by  the  ihird  article  of  the  constitution  of  the 
United  States,  which  declares  '•  that  the  judicial 
power  shall  extend  to  all  cases  in  law  and  equity 
arising  under  the  constitution,  the  laws  of  the 
United  States,  or  treaties  made,  or  which  shall 
be  made,  under  their  authority."  Osborn  el  al, 
V.  The  Bank  of  the  United  States,  9  Wheat.  738; 


1  Wheat.  304  ;  3  Cond.  Rep.  575. 

57.  The  judicial  power  is  deleirateil  by  the 
constitution  in  the  most  general  terms,  antl  may, 
therefore,  be  exercised  by  congress  under  every 
variety  of  form  of  appellate  or  original  jurisdic- 
tion. Ibid. 

58.  Congress  cannot  vest  any  portion  of  the 
judicial  power  of  the  United  States,  except  in 
courts  ordained  and  established  by  itself.  Martin 
V.  Hunter's  Lessee,  1  Wheat.  304;  3  Cond.  Rep. 
575. 

59.  The  constitution  of  New  Jersey  confers 
general  powers  of  legislation.  The  legislature 
has  power  to  regulate  fisheries  on  the  Delaware, 
h.v  prohibiting  the  exerci.se  of  a  common  law 
riaht.  The  only  restraint  upon  the  power  is, 
that  they  cannot,  by  any  law,  impair  the  obliga- 
tion of  a  contract  "^ 
C.  C.  R.  74. 

60.  If  a  right  is  not  founded  in  a  contract,  or 
secured  by  the  constitution  of  the  United  Stales, 
it  may  be  taken  away  by  a  state  law,  however 
long  it  may  have  been  exercised.     Ibid. 

61^  The  circuit  court  of  the  United  Stales  can 
inquire  only  into  the  constitutional  power  of  the 
legislature  of  a  slate:  not  on  the  policy,  justice, 
or  wisdom  of  their  acts.     Ibid. 

62.  The  right  to  take  private  property  for 
public  use,  is  an  incident  to  all  governments: 
but  the  obligation  to  make  compensation  is  con- 


comitant.    Bonaparte  v.  TAe  Camden  and  Amboy  I  5  Cond.  Rep.  741. 


Rail  Road  Company,  Baldwin's  C.  C.  R.  219. 

63.  The  constitution  protects  property  against 
arbitrary  seizure  or  divestiture:  not  against  seiz- 
ure or  divestiture  by  legal  process,  and  on  com- 
pensation made.     Ibid. 

64.  The  legislature  may  prescribe  the  process 
of  taking  property  for  the  public  use:  also  the 
mode  of  ascertaining  compensation  without  trial 
by  jur,^\     Ibid. 

65.  A  law  cannqt  authorize  the  taking  private 
property  for  any  other  than  public  use.     Ibid. 

COXSTITUTIONALITY    OF    STATUTES    PASSED    BY 
CONGRESS. 

66.  The  act  of  congress  of  5lh  of  June,  1794, 
laying  -a  tax  on  carriages  for  the  conveyance 
of  persons,  kept  for  the  use  of  the  owner,"  is  a 
constitutional  law.  and  is  within  the  authority 
granted  to  congress  by  the  eighth  .section  of  the 
first  article  of  the  constitution.  Hyllon,  Plain- 
tiff in  Error,  V.  The  United  States.  3  Dall.'  171;  1 
Cond.  Rep.  83. 

67.  The  justices  of  the  supreme  court  having 
by  practice,  and  acquiescence  under  it  for  a 
period  of  several  years,  commencing  with  the 
organization  of  the  judicial  system,  sat  as  cir- 
cuit judges:  this  practical  exposition  of  the  con- 
stitution  is   too   strong   to   be   shaken   or   con- 


76.  The  clause  in  the  patent  law,  authorizing 
suits  in  the  circuit  court,  stands  on  the  principle 
that  they  are  cases  ari.sing  under  a  law  of  the 
United  Slates.     Ibid. 

77.  The  act  of  February  28th,  1795,  ch.  277, 
to  provide  for  callinsr  out  the  militia,  to  execute 
the  laws  of  the  Union,  to  suppress  insurrections 
and  repel  invasions,  is  within  the  constitutional 
authority  of  congress.  Martin  v.  Mott,  12  Wheat. 
19;  6  Cond.  Rep.  410. 

78.  An  act  of  congress,  laying  an  embargo 
for  an  indefinite  length  of  time,  is  constitutional 
and  valid.  United  States  v.  The  William,  2  Hall's 
Am.  Law  Journ.  255. 

79.  The  act  of  the  3d  of  March,  1819,  ch.  76, 
sec.  5,  referring  to  the  law  of  nations  for  a  defi- 
nition of  the  crime  of  piracy,  is  a  constitutional 
exercise  of  the  power  of  congress  to  define  and 
punish  that  crime.  United  States  v.  Smith,  5 
Wheat.  153:  4  Cond.  Rep.  619. 

80.  The  power  of  congress  lo  lay  and  collect 
taxes,  duties,  &c.,  extends  to  the  District  of  Co- 
lumbia, and  to  the  territories  of  the  United 
Slates,  as  well  as  to  the  slates.  But  congress 
are  not  bound  to  extend  a  direct  tax  to  the  dis- 
trict and  territories.  Loughborough  v.  Blake,  5 
Wheat.  317:  4  Cond.  Rep.  660. 

81.  The  constitutional   provision,   that  direct 
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taxes  shall  be  apportioned  among  the  several 
states,  according  to  their  respective  numbers,  to 
be  ascertained  by  a  census,  was  not  intended  to 
restrict  the  power  of  imposing  direct  taxes  to 
states  only.     Ibid. 

82.  The  power  of  congress  to  exercise  exclu- 
sive jurisdiction  in  all  cases  whatsoever,  within 
the  District  of  Columbia,  includes  the  power  of 
taxing  it.     Ibid. 

2.  Constitutionality  of  Statutes  passed  by  the  States 
of  the  Union. 

GENERAL    PRINCIPLES. 

83.  The  constitution  of  a  state  is  stable  and 
permanent,  not  to  be  worked  upon  by  the  tem- 
per of  the  times,  nor  to  rise  and  fall  with  the 
tide  of  events  ;  notwithstanding  the  competition 
of  opposing  interests,  and  the  violence  of  con- 
tending parties,  it  remains  firm  and  immovable 
as  a  mountain  amidst  the  strife  of  storms,  or  a 
rock  in  the  ocean  amidst  the  raging  waves.  It 
is  a  clear  position,  that  if  a  legislative  act  op- 
pugns a  constitutional  principle,  the  former  must 
give  way,  and  be  rejected  on  tlie  score  of  repug- 
nance. It  is  a  position  equally  clear  and  sound, 
that,  in  such  case,  it  will  be  the  duty  of  the 
court  to  adhere  to  the  constitution,  and  to  declare 
the  act  null  and  void.  The  constitution  is  the 
basis  of  legislative  authority;  it  lies  at  the 
foundation  of  all  law,  and  is  a  rule  and  commis- 
sion by  which  both  legislators  and  judges  are  to 
proceed.  It  is  an  important  principle,  which,  in 
the  discussion  of  questions  of  the  present  kind, 
ought  never  to  be  lost  sight  of,  that  the  judiciary 
in  this  country  is  not  a  subordinate,  but  co-ordi- 
nate branch  of  the  government.  Vanhorn''s  Les- 
see V.  Dorratice,  2  Dall.  304. 

84.  The  legislature  declare  and  enact,  that  such 
are  the  public  exigencies  or  necessities  of  the 
state,  as  to  authorize  them  to  take  the  land  of 
A  and  give  it  to  B  ;  the  dictates  of  reason,  and 
the  eternal  principles  of  justice,  as  well  as  the 
sacred  principles  of  the  social  contract  and  con- 
stitution direct,  and  they  accordingly  declare 
and  ordain,  that  A  shall  receive  a  compensation 
for  the  land.  But  here  the  legislature  must 
stop;  they  have  run  the  full  length  of  their  au- 
thority, and  can  go  no  further.  They  cannot, 
constitutionally,  determine  on  the  amount  of  the 
compensation  or  value  of  the  land.  Public  exi- 
gencies do  not  require,  necessity  does  not  de- 
mand, that  the  legislature  should,  of  themselves, 
without  the  participation  of  the  proprietor,  or  the 
mtervention  of  a  jury,  assess  the  value  of  the 
thing,  or  ascertain  the  amount  of  compensation 
to  be  paid  for  it.  This  can,  constitutionally,  be 
efi'ected  only  in  three  ways.  1.  By  the  parties; 
that  is  by  stipulation  between  the  legislature  ancl 
the  proprietor  of  the  land.  2.  By  commissioners 
mutually  elected  by  the  parties.  3.  By  the  in- 
tervention of  a  jury.     Ibid. 

85.  If  any  act  of  the  legislature  is  repugnant 
to  the  constitution,  it  is  ipso  facto  void,  and  it  is 
the  duty  of  the  court  so  to  declare  it.     Ibid. 

86.  It  is  contrary  to  the  letter  and  spirit  of  the 
constitution  to  divest  one  citizen  of  his  right,  and 
Vest  it  in  another,  without  full  compensation  ; 


and  if  the  legislature  may  do  so,  upon  full  in 
demnification,  it  cannot,  itself,  constitutionally, 
determine  upon  the.amount  of  the  compensation. 
Ibid. 

87.  The  constitution  fixes  limits  to  the  exercise 
of  legislative  authority,  and  prescribes  the  orbit 
in  which  it  must  move.  Whatever  may  be  the 
case  in  other  countries,  yet  in  this  there  can  be 
no  doubt,  that  every  act  of  the  legislature,  re- 
pugnant to  the  constitution,  is  absolutely  void. 
Ib^d. 

88.  If  the  legislatures  of  the  several  states 
may,  at  will,  annul  the  judgments  of  the  courts 
of  the  United  States,  and  destroy  rights  acquired 
under  those  judgments^  the  constitution  itself 
becomes  a  solemn  mockery ;  and  the  nation  is 
deprived  of  the  means  of  enforcing  its  laws  by 
the  instrumentality  of  its  own  tribunals.  United 
Stales  V.  Judge  Peters,  5  Cranch,  115;  2  Cond. 
Rep.  202. 

89.  The  principle  asserted  in  a  case  was,  that 
one  legislature  is  competent  to  repeal  any  act 
which  a  former  legislature  was  competent  to 
pass;  and  that  one  legislature  cannot  abridge  the 
powers  of  a  succeeding  legislature.  The  su- 
preme court  said — The  correctness  of  this  prin- 
ciple, so  far  as  it  respects  general  legislation, 
cannot  be  controverted.  But,  if  an  act  be  done 
under  a  law,  a  succeeding  legislature  cannot 
undo  it.  The  past  cannot  be  recalled  by  the 
most  absolute  power.  Fletcher  v.  Peck,  6  Cranch, 
87;  2  Cond.  Rep.  308. 

90.  The  state  legislatures  can  pass  no  ex  post 
facto  law.  An  ex  post  facto  law  is  one  which 
renders  an  act  punishable  in  a  manner  in  which 
it  was  not  punishable  when  it  was  committed. 
Such  a  law  may  inflict  penalties  upon  the  per- 
son, or  may  inflict  pecuniary  penalties  which 
swell  the  public  treasury.  The  legislature  is 
then  prohibited  from  pa.ssing  a  law  by  which  a 
man's  estate,  or  any  part  of  it,  shall  be  seized 
for  a  crime;  which  was  not  declared,  by  some 
previous  law,  to  render  him  liable  to  that  punish- 
ment.    Ibid. 

91.  The  question,  whether  a  law  is  void  for 
its  repugnancy  to  the  constitution,  is,  at  all  times, 
a  question  of  much  delicacy,  which  ought  sel- 
dom, if  ever,  to  be  decided  in  a  doubtful  case. 
The  court,  when  impelled  by  duty  to  render 
such  a  judgment,  would  be  unworthy  of  its  sta- 
tion, could  it  be  unmindful  of  the  solemn  obli- 
gations which  that  station  imposes.  But  it  is 
not  on  slight  implication  and  vague  conjecture, 
that  the  legislature  is  to  be  pronounced  to  have 
transcended  its  powers,  and  its  acts  to  be  consi- 
dered void.  The  opposition  between  the  consti- 
tution and  the  law  should  be  such,  that  the  judge 
feels  a  clear  and  strong  conviction  of  their  in- 
compatibility with  each  other.     Ibid. 

92.  One  individual  who  held  lands  in  the  state 
of  Georgia,  under  a  deed  covenanting  that  the 
title  of  Georgia  was  in  the  grantor,  brought  an 
action  of  covenant  on  this  deed,  and  a.ssigned 
as  a  breach,  that  some  of  the  members  of  the 
legislature  were  induced  to  vote  in  favour  of  the 
law  which  constituted  the  contract,  by  being 
promised  an  interest  in  it,  and  that  therefore  the 
act  is  a  mere  nullity.     The  court  said — This 
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solemn  question  cannot  bo  brought  thus  colla- 
terally and  incidentally  before  the  court.  It 
woiikl  be  indecent,  in  the  extreme,  upon  a  pri- 
vate contract  between  two  indiviilnais,  to  enter 
into  an  inquiry  respecting  the  corrnplion  of  the 
sovereign  power  of  a  stale.  If  ihe  title  be  plainly 
deduced  troni  a  legislative  act,  which  tlie  legis- 
lature might  constitutionally  pass;  if  the  act  be 
clothed  with  all  the  requisite  forms  of  a  law;  a 
court,  sitting  as  a  court  of  law,  cannot  sustain  a 


r^^trospectively  a.s  to  other  contracts,  so  as  to  im- 
pair their  obligation,  the  law  is  invalid  j  or  in 
milder  terms,  aliords  no  rule  of  decision  in  these 
latter  cases.     Jbid. 

yy.  The  provisions  of  the  fifth  amendment  to 
the  constitution  of  the  United  States,  declaring 
that  private  property  shall  not  be  taken  for  pub- 
lic use  without  just  compensation  ;  is  intended, 
solely,  as  a  limitation  on  the  exercise  of  power 
by  the  govennnenl  of  the  United  States,  and  is 


suit  brought  by  one  imlividual  airiiinst  another,  I  not  applicable   to   the  legislation  of  the  states. 


founded  on  the  allegation  that  the  act  is  a  inil- 
lity,  in  consequence  of  the  impure  motives  which 
inlluenced  certain  members  of  the  legislature 
which  passed  the  act.     i-Jid. 

93.  The  court  will  not  declare  a  law  to  be 
unconstitutional,  unless  the  opposition  between 
the  constitution  and  the  law  be  clear  and  plain. 
Ibid. 

94.  A  law  annulling  conveyances  is  unconsti- 
tutional ;  because  it  is  a  law  impairing  the  obli- 
gation of  contracts,  within  the  meaning  of  the 
constitution  of  the  United  States.     Ibid. 

95.  The  prohibition  in  the  federal  constitution 
of  the  ex  post  facto  laws,  extends  to  penal  sta- 
tutes only  ;  and  does  not  extend  to  cases  affect- 
ing only  the  civil  rights  of  individuals.  Calder 
et  ux.  V.  Bull  et  ux.,  3  Dall.  386 :  1  Cond.  Rep. 
172. 

96.  A  law  that  punishes  a  citizen  for  an  inno- 
cent action,  or,  in  other  words,  for  an  act  which, 
when  done,  was  a  violation  of  no  existing  law ; 
a  law  that  destroys  or  impairs  the  lawful  private 
contracts  of  citizens;  a  law  that  makes  a  man  a 
judge  in  his  own  cause ;  or  a  law  that  takes  pro- 
perty from  A  and  gives  it  to  D ;  is  contrary  to 
the  first  great  principles  of  the  social  compact, 
and  cannot  be  considered  as  a  rightful  exercise 
of  legislative  authority.  The  genius,  the  nature, 
the  spirit  of  our  slate  governments,  amount  to  a 
prohibition  of  such  acts  of  legislation  ;  and  the 
general  principles  of  law  and  reason  forbid  them. 
Ibid. 

97.  If  any  act  of  congress  or  of  the  legislature 
of  a  stale  violates  the  constitutional  provisions, 
it  is  unquestionably  void  ;  if,  on  the  other  hand, 
the  legislature  of  the  Union,  or  of  any  member 
of  the  Union,  shall  pass  a  law  within  the  general 
scope  of  their  constitutional  power,  the  court 
cannot  pronounce  it  to  be  void,  merely  because 
it  is.  in  their  judgment,  contrary  to  the  opinion 
of  natural  justice.  If  the  legislature  pursue  the 
authority  delegated  to  them,  their  acts  are  valid; 
if  they  transgress  the  boundaries  of  that  authority, 
their  acts  are  invalid.     Ibid. 

98.  A  law  may  be  unconstitutional,  and  of 
course  void,  in  relation  to  particular  cases;  and 
yet  valid  to  all  intents  and  purposes  in  its  appli- 
cation to  other  cases  within  the  scope  of  its  pro- 
visions, but  varying  from  the  former  in  particular 
circumstances.  Thus  a  law,  prospective  in  its 
operation,  under  which  a  contract  afterwards 
made,  may  be  avoided  in  a  way  difTerent  from 
that  provided  by  the  parties,  would  be  clearly 
constitutional ;  because  the  stipulations  of  the 
parties,  which  are  inconsistent  with  such  a  law, 
never  had  a  legal  existence,  and  of  course  could 
not  be  impaired  by  the  law.     But  if  the  law  act 


Banon  v.  Tlie  Mayor  and  City  Council  of  Balti- 
more, 7  Peters,  243. 

100.  The  powers  granted  to  congress  are  not 
exclusive  of  similar  powers  existing  in  the  states, 
unless  where  the  constitution  has  expressly  in 
terms  given  an  exclusive  power  to  congress,  or 
the  e.xercise  of  a  like  power  is  prohibited  to  the 
states,  or  theiF  is  a  direct  repugnancy  or  incom- 
patibility in  the  exercise  of  it  by  the  states. 
The  example  of  the  first  class  is  to  be  found  in 
the  exclusive  legislation  delegated  to  congress 
over  places  purchased  by  the  consent  of  the 
legislature  of  the  state  in  which  the  same  shall 
be,  for  forts,  arsenals,  dock-yards,  &c. ;  of  the 
second  class,  the  prohibition  of  a  state  to  coin 
money,  emit  bills  of  credit;  and  of  the  third 
class,  to  establish  an  uniform  rule  of  naturaliza- 
tion, and  the  delegation  of  admiralty  and  mari- 
time jurisdiction.  In  all  other  cases,  the  stales 
retain  concurrent  authority  with  congress.  But 
in  cases  of  concurrent  authority,  where  the  laws 
of  the  states  and  of  the  Union  are  in  direct  and 
manifest  collision  on  the  same  subject,  those  of 
the  Union,  being  the  supreme  law  of  the  land, 
are  of  paramount  authority;  and  the  stale  laws, 
so  far,  and  so  far  only,  as  such  incompatibility 
exists,  must  necessarily  yield.  Houston  v.  Moore^ 
5  Wheat.  1 ;  4  Cond.  Rep.  589. 

101.  The  invalidity  of  a  slate  law,  as  impair- 
ing the  obligation  of  contracts,  does  not  depend 
upon  the  extent  of  the  change  which  the  law  ef- 
fects in  the  contract.  Green  v.  Biddle,  8  Wheat. 
1 ;  5  Cond.  Rep.  369. 

102.  If  the  legislature  of  a  state  attempt  ta 
make  the  notes  of  any  bank  a  tender,  the  act 
will  be  unconstitutional;  but  such  attempt  will 
not,  in  any  degree,  affect  the  constitulionalit)'of 
the  bank.  Briscoe  v.  The  Bank  of  the  Common- 
wealth of  Kentucky^  11  Peters,  257. 

103.  The  supreme  court  has  authority  to  de- 
clare a  state  law  unconstitutional,  upon  the 
ground  of  its  impairing  the  obligation  of  a  com- 
pact between  different  states  of  the  Union.  The 
prohibition  of  the  constitution  embraces  all  con- 
tracts, executed  or  executory,  between  private 
individuals,  or  a  state  and  indivitlnals,  or  corpo- 
rations, or  between  the  states  themselves.    Ibid. 

104.  A  uniform  course  of  action,  involving  the 
right  to  the  exercise  of  an  important  power  by 
the  state  government,  for  half  a  century  ;  and 
this,  almost  without  question,  is  no  unsatisfactory 
evidence  that  the  power  is  rightfully  exercised. 
Ibid. 

105.  The  power  of  taxing  monied  corporations 
by  states,  has  been  frequently  e.xercised;  and 
has  never  before,  so  far  as  is  known,  been  re 
sisted.     Its  novelty,  h-owever,  furnishes  no  con- 
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elusive  argument  against  it.     Providence  Bank 
V.  Billings  et  al.,  4  Peters,  517. 

106.  That  the  taxing  power  is  of  vital  import- 
ance; that  it  is  essential  to  the  existence  of 
government ;  are  truths  which  it  cannot  be  ne- 
cessary to  re-affirm.  They  are  acknowledged 
and  asserted  by  all.  It  would  seem  that  "the 
relinquishment  of  such  a  power  is  never  to  be 
assumed.  The  court  will  not  say  that  a  state 
may  not  relinquish  it;  that  a  consideration  suf- 
ficiently valuable  to  induce  a  partial  release  of 
it  may  not  exist ;  but  as  the  whole  community 
is  interested  in  retaining  it  undiminished,  that 
community  has  a  right  to  insist  that  its  aban- 
donment ought  not  to  be  presumed,  in  a  case  in 
which  the  deliberate  purpose  of  the  state  to 
abandon  it  does  not  appear.     Ibid. 

107.  The  power  of  legislation,  and  conse- 
quently of  taxation,  operates  on  all  the  persons 
and  property  belonging  to  the  body  politic.  This 
is  an  original  principle,  which  has  its  foundation 
in  society  itself.  It  is  granted  by  all,  for  the 
benefit  of  all.  It  resides  in  government  as  a 
part  of  itself;  and  need  not  be  reserved  where 
property  of  any  description,  or  the  right  to  use 
it  in  any  manner,  is  granted  to  individuals  or 
corporate  bodies.     Ibid. 

108.  However  absolute  the  right  of  an  indivi- 
dual may  be,  it  is  still  in  the  naUire  of  that  right 
that  it  must  bear  a  portion  of  the  public  bur- 
thens; and  that  portion  must  be  determined  by 
the  legislature.  This  vital  power  may  be  abused ; 
but  the  constitution  of  the  United  States  was  not 
intended  to  furnish  the  correction  of  every  abuse 
of  power  which  may  be  committed  to  the  state 
governments.  The  intrinsic  wisdom  and  justice 
of  the  representative  body,  and  its  relations  with 
its  constituents,  furnish  the  only  securit}-,  where 
there  is  no  express  contract,  against  unjust  and 
excessive  taxation,  as  well  as  against  unwise 
legislation  generally.     Ibid. 

109.  The  power  of  the  legislature  of  Rhode 
Island,  in  relation  to  confirmation  of  sales  of 
real  estate,  is  greater  than  the  strict  judicial 
power.  They  may  sanction  past  transactions, 
when  vested  rights  are  not  disturbed  ;  while  a 
court  can  only  authorize  a  title  to  be  made 
in  future.  Leland  v.  JVilkinson,  10  Peters, 
294. 

110.  The  constitution  of  New  Jersey  confers 
general  powers  of  legislation.  The  legislature 
has  power  to  regulate  fisheries  on  the  Delaware, 
by  prohibiting  the  exercise  of  a  common  law 
right.  The  only  restraint  upon  the  power  is, 
that  they  cannot,  by  any  law,  impair  the  obliga- 
tion of  a  contract.  Bennett  v.  JSogg-s,  Baldwin's 
C.  C.  R.  74. 

111.  The  right  to  take  private  property  for 
public  use,  is  an  incident  to  all  governments 


mode  of  ascertaining  compensation  without  trial 
by  jury.     Ibid. 

114.  A  law  cannot  authorize  the  taking  private 
property  for  any  other  than  public  use.     Ibid. 

CONSTITUTIONALITY  OF  PARTICULAR  STATUTES  OF 
STATES. 

115.  The  individual  states  have  a  constitu- 
tional right  to  pass  naturalization  laws,  provided 
they  do  not  contravene  the  rule  established  by 
the  authority  of  the  Union.  Collet  v.  Collet,  2 
Dall.  294. 

116.  A  resolution  or  law  of  the  state  of  Con- 
necticut, setting  aside  a  decree  of  a  court,  and 
granting  a  new  trial  to  be  had  before  the  same 
court,  is  not  void  under  the  constitution  as  an  ex 
post  facto  law.  Calder  and  Wife  v.  Bidl  and 
Wife,  3  Dall.  386  ;   1  Cond.  Rep.  172. 

117.  The  legislature  of  Connecticut,  on  the 
second  Thursday  of  May,  1795,  passed  a  resolu- 
tion or  law,  which  set  aside  a  decree  of  the  court 
of  probate  for  Hartford  county,  made  March  21st, 
1793,  disapproving  of  the  will  of  N.  M.,  and  re- 
fusing to  record  the  will.  The  act  of  the  legis- 
lature authorized  a  new  hearing  of  the  case  be- 
fore the  court  of  probate,  and  an  appeal  to  the 
superior  court.  Afterwards,  the  will  of  N.  M, 
was  confirmed  by  the  court  of  probate,  and  by 
the  superior  court  at  Hartford ;  and  on  an  ap 
peal  to  the  supreme  court  of  errors  of  Connecti- 
cut, the  judgment  of  the  superior  court  was  con- 
firmed. More  than  eighteen  months  had  elapsed 
from  the  first  decree  of  the  court  of  probate, 
during  which  the  right  of  appeal  had  been  lost; 
and  there  was  no  law  of  Connecticut,  before  the 
passing  of  the  special  act  of  the  legislature,  by 
which  a  new  hearing  of  the  case  could  have 
been  obtained.  Held,  that  the  act  of  May,  1795, 
was  not  an  ex  post  facto  law.  prohibited  by  the 
constitution  of  the  United  States.     Ibid. 

118.  The  several  state  legislatures  retain  all 
the  powers  of  legislation  delegated  to  them  by 
the  state  constitutions,  which  are  not  expressly 
taken  away  by  the  constitution  of  the  United 
States.     Ibid. 

119.  An  act  of  a  state  legislature,  banishing 
the  person  and  confiscating  the  property  of  cer- 
tain individuals  therein  named,  as  traitors,  passed 
before  the  establishment  of  the  federal  constitu- 
tion, is  not  void.  Coopt'r  v.  Telfair,  4  Dall.  14  : 
1  Cond.  Rep.  211. 

120.  The  act  of  the  legislature  of  Virginia,  of 
1799,  entitled  "an  act  concerning  escheats  and 
forfeitures  from  Briti-sh  subjects,"  and  under 
which  a  debtor  to  a  subject  of  Great  Britain  had, 
in  conformity  to  the  provisions  of  that  law,  dur- 
ing the  war.  paid  into  the  loan  office  of  the  state 
a  portion  of  the  debt  due  by  him.  did  not  ope- 
rate to  protect  the  debtor  from  a  suit  for  such 

"  ■  "  The 


but  the  obligation  to  make  compensation  is  con-  debt  after  the   treaty  of  peace  in   1783.     _  — 

comitant.     Bonaparte  v.  The  Camden  and  Amboy  statute  of  Virginia,  if  it  was  valid,  and  the  legis- 

Rad  Road  Company,  Baldwin's  C.  C.  R.  219.  lature  could  pass  such  a  law,  was  annulled  by 

112.  The  constitution  protects  property  against  the  fourth  article  of  the  treaty;  and  under  this 

arbitrary  seizure  or  divestiture:  not  against  seiz-  article,  suits  for  the  recovery  of  debts  so  due 

ure  or  divestiture  by  legal  process,  and  on  com-  might  be  maintained,  the  provisions  of  the  Vir- 

pensation  made.     Ibid.  giiua  law  to  the  contrary  notwithstaiidin-:.    Ware, 

t]3.  The  legislature  may  prescribe  the  process  Admh  of  Jones,  Plaintiff  in  Error,  v.  H%dton  et 

«f  .'Aking  property  for  the  public  use:  also  the  al..  3  Dall.  199:   1  Cond.  Rep.  99. 
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121.  The  lepislatiire  of  a  slate  cannot  annul  I  bankrupt  law,  provided  such  law  does  not  im- 


the  jiuiuiiient.  or  determine  the  jurisdiction  o( 
the  courts  of  the  Uniteil  States.  Uhilid  Stulcs  v 
Petcra,  5  Cranch,  115;  2  Cond.  Rep.  iO'2. 

122.  An  act  of  the  lejiislalnre  of  New  Jersey, 
declarinir  lliat   certain    lands  which   sliould   he 

Eurchaseii  for  the  Iniiians,  sh(ni!d  not  hereafter 
e  subject  to  any  lax,  constituted  a  contiact 
which  could  not  be  rescinded  by  a  subsequent 
act.  Such  repealinc:  act  beiiifr  voiii  under  tlie 
clause  of  the  constiUition  of  the  United  Slates, 
which  prohibits  a  state  from  passing  any  law 
impairing  the  obligation  of  contracts.  New  Jer- 
sey V.  U'lhoti.  7  Cranch,  164;  2  Cond.  Uep.  457. 

123.  Consistently  with  the  constitution  of  Vir- 
ginia, the  legislature  could  not  create  or  continue 
a  religious  establishment  which  shouKI  have  e.\- 
clusive  rights  and  prerogatives,  or  compel  the 
citizens  to  worship  under  a  stipulated  form  or 
discipline,  or  to  pay  ta.ves  to  those  whose  creed 
the}-  could  not  conscientiously  believe.  But  the 
free  exercise  of  religion  is  not  restrained  by  aid- 
ing, with  equal  attention  the  votaries  of  every 
sect,  to  perform  their  own  religious  duties,  or  by 
establishing  funds  for  the  support  of  ministers, 
for  public  charities,  for  the  endowment  of 
churches,  or  for  the  sepulture  of  the  dead.  Nor 
did  either  public  or  constitutional  principles  re- 
quire the  abolition  of  all  religious  corporations. 
Terret  v.  Taylor,  6  Cranch,  43  ;  3  Cond.  Rep.  254. 

124.  In  respect  to  public  corporations  which 
exist  only  for  public  purposes,  in  counties,  towns, 
cities,  &c.,  the  legislature  may,  under  proper 
limitations,  have  a  right  to  change,  modify,  en- 
large, or  restrain  them;  securing,  however,  the 
property  for  the  uses  of  those  for  whom,  and  at 
whose  expense,  it  was  originally  purchased. 
Ibid. 

125.  But  the  legislature  cannot  repeal  statutes 
creating  private  corporations  or  confirming  to 
them  property  already  acquired  under  the  faith 
of  previous  laws,  and  by  such  repeal  vest  the 
property  exclusively  in  the  state,  or  dispose  of 
the  same  to  such  purposes  as  they  may  please  ; 
without  the  consent  or  default  of  the  corpora- 
tions.    Ibid. 

126.  The  act  of  assembly  of  Pennsylvania  of 
March  28th,  1813,  providing  that  the  officers 
and  privates  of  the  militia  of  the  state,  neglect- 
ing or  refusing  to  serve  when  called  into  actual 
service,  in  pursuance  of  any  order  or  requisition 
of  the  President  of  the  United  States,  shall  be 
liable  to  the  penalties  defined  in  the  act  of  con- 
gress of  February  28th,  1795,  or  to  any  penalty 
which  may  have  been  prescribed  by  any  law  of 
the  Uniteil  States;  and  also  providing  for  the 


pair  the  obligationof  contracts,  and  provided  there 
be  no  act  of  congress  in  force  to  establish  an 
uniform  system  of  bankruptcy,  conflicting  with 
such  law.  Slurc;cs  v.  (Vowniiishivld,  4  Wheat. 
122;  4  Cond.  Kcp.  409. 

128.  The  mere  grant  of  a  power  to  congtess, 
does  not  imply  a  prohibition  on  the  states  to  ex- 
ercise the  same  power.  Whenever  the  terms  in 
which  a  power  is  granted  to  congress,  retpiire 
that  it  sht)nld  be  exercised  exclusively  by  con- 
gress, the  subject  is  as  completely  taken  from 
the  state  legislatures,  as  if  they  had  been  ex- 
pressly forbiilden  to  act  upon  it.     Jbid. 

129.  To  release  the  future  acquisitions  of  a 
debtor  from  liability  to  a  contract,  impairs  its 
obligations.     Ihid. 

130.  Statutes  of  limitations  and  usury  laws, 
unless  retroactive  in  their  effect,  do  not  impair 
the  obligation  of  contracts,  within  the  meaning 
of  the  constitution.     Ibid. 

131.  The  riirlit  of  the  states  to  pass  bankrupt 
laws,  is  not  extinguished  by  the  enactment  of  a 
uniform  bankrupt  law  throughout  the  Union  by 
congress;  it  is  only  suspentled.  "The  repeal  of 
that  law  cannot  confer  that  power  upon  the 
states ;  but  it  removes  a  disability  to  its  exer- 
cise, which  was  created  by  the  act  of  congress. 
Ibid. 

132.  The  act  of  the  legislature  of  the  state  of 
New  York,  of  April  3d,  1811,  which  not  only 
liberated  the  person  of  the  debtor,  but  discharged 
him  from  all  liability  for  any  debt  contracted 
previous  to  his  discharge,  on  his  surrendering 
his  property  in  the  manner  prescribed,  so  far  as 
it  attempted  to  discharge  the  contract ;  is  a  law 
impairing  the  obligation  of  contracts,  within  the 
meaning  of  the  constitution  of  the  United  Slates, 
and  is  not  a  good  plea  in  bar  of  an  action  brought 
upon  such  contract.     Ibid. 

133.  A  state  bankrupt  or  insolvent  law,  which 
not  only  liberates  the  person  of  the  debtor,  but 
discharges  him  from  all  liability  for  the  debt,  so 
far  as  it  attempts  to  discharge  the  contract,  is 
repugnant  to  the  constitution  of  the  United  States; 
and  it  makes  no  difference  whether  the  law  was 
passed  before  or  after  the  debt  was  contracted. 
M'MiUan  v.  MNeill,  4  Wheat.  209;  4  Cond. 
Rep.  424. 

134.  The  act  of  assembly  of  Maryland,  of 
1793,  incorporating  the  bank  of  Columbia,  and 
giving  to  the  corporation  a  summary  process  by 
execution  in  the  nature  of  an  attachment,  against 
its  debtors,  who  have,  by  an  express  consent  in 
writing,  made  the  bonds,  bills,  or  notes  by  them 
drawn  or  endorsed,  negotiable  at  the  bank,  is 


trial  of  such  delinquents  by  a  state  court  mar-  j  not  repugnant  to  the  constitution  of  the  United 


tial ;  and  that  a  li.st  of  the  delinquents,  fined  by 
such  court,  should  be  furnished  to  the  marshal 
of  the  United  States,  and  also  to  the  comptroller 
of  the  treasury  of  the  United  States,  in  order 
that  the  further  proceedings,  directed  to  be  had 
thereon  by  the  laws  of  the  United  States,  be 
completed  ;  is  not  repugnant  to  the  constitution 
and  laws  of  the  United  States.  Houston  v. 
Moore,  5  Wheat.  1 ;  4  Cond.  Rep.  589. 

127.  Since  the  adoption  of  the  constitution  of 


State.s,  or  of  Maryland.  But  the  last  provision 
in  the  act  of  incorporation,  which  gives  this  sum- 
mary process  to  the  bank,  is  no  part  of  its  cor- 
porate franchises,  and  may  be  repealed  or  altered 
at  pleasure  by  the  legislative  will.  Bank  of 
Columbia  v.  Okely,  4  Wheat.  235 ;  4  Cond.  Rep. 
439. 

135.  The  state  within  which  the  Bank  of  the 
United  States  have  a  branch  establishment,  can- 
not constitutionally  tax  that  branch.     M'Ctilloch 


the  United  States,  a  state  has  authority  to  pass  a  ;  v.  Maryland.  4  Wheat.  316;  4  Cond.  Rep.  469. 
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136.  The  state  governments  have  no  right  to  |  of  Virginia,  of  Decentiber  18th,  1789,  and  incor- 
lax  any  of  the  constitutional  means  employed    porated  into  the  constitution  of  Kentucky.  Green 


by  the  government  of  the  Union,  to  execute  its 
constitutional  powers.     Ibid. 

137.  The  states  have  no  power,  by  taxation 
or  otherwise,  to  retard,  impede,  burthen,  or  in 
any  manner  to  control  the  operations  of  the  con- 
stitutional laws  enacted  by  congress,  to  carry 
into  effect  the  powers  vested  in  the  national  go- 
vernment.    Ibid. 

138.  This  principle  does  not  extend  to  a  tax 
paid  by  the  real  property  of  the  Bank  of  the 
United  States,  in  common  with  the  other  real 
property  in  a  particular  state:  nor  to  a  tax  im- 
posed on  the  proprietary  interest  which  the  citi- 
zens of  that  state  may  holil  in  this  institution, 
in  common  with  other  property  of  the  same  de 
scription  throughout  the  state.     Ibid. 

139.  The  charter  granted  by  the  British  crown 
to  the  trustees  of  Dartmouth  college,  in  New 
Hampshire,  in  the  year  1769,  is  a  contract  within 
the  meaning  of  that  clause  of  the  constitution  of 
the  United  Slates,  (art.  1,  sec.  10.)  which  de- 
clares that  no  state  shall  make  any  law  impair- 
ing the  obligation  of  contracts;  and  this  charter 
■was  not  dissolved  by  the  revolution.  Trustees 
of  Dartmouth  College  v.  Woodward,  4  Wheat. 
5!8;  4  Cond.  Rep.  529. 

140.  An  act  of  the  legislature  of  New  Hamp- 
shire, altering  the  charter  in  a  material  respect, 
without  the  consent  of  the  corporation,  is  an  act 
impairing  the  obligation  of  a  contract,  and  is 
unconstitutional  and  void.     Ibid. 

141.  An  act  of  a  state  legislature,  which  dis- 
charges a  debtor  from  all  liability  for  debts  con- 
tracted previous  to  his  discharge,  on  his  surren- 
dering his  property  for  the  benefit  of  his  credit- 
ors, is  a  law  impairing  the  obligation  of  a  con- 
tract, within  the  meaning  of  the  constitution  of 
the  United  States:  and  it  is  immaterial  that  the 
suit  was  brought  in  a  state  court  of  a  state  of 
■which  both  parties  were  citizens,  where  the 
contract  was  made,  and  the  discharge  obtained  ; 
and  where  they  continued  to  reside  until  the 
suit  was  brought.  Farmers  and  Mechanics^  Bank 
of  Pennsylvania  v.  Smith.  6  Wheat.  131 ;  5  Cond. 
Rep.  35. 

142.  The  act  of  the  legislature  of  Vermont,  of 
October  30th,  1794,  declaring  that  the  rights  to 
land  in  that  state,  granted  under  the  authority 
of  the  British  government,  previous  to  the  revo- 
lution, to  The  Society  for  the  Propagation  of  the 
Gospel  in  Foreign  Parts,  were  thereby  granted 
severally  to  the  several  towns  in  which  such 
lands  lay,  and  to  their  use  for  ever,  is  in  contra- 
vention of  the  treaty  of  peace  between  the  Uni- 
ted States  and  Great  Britain,  and  consequently 
void.  Society  for  the  Propagation  of  the  Gospel 
V.  New  Haven,  8  Wheat.  464  ;  5  Cond.  Rep.  489. 

143.  The  act  of  Kentucky,  ofx  February  27lh, 
1797,  concerning  occupying  claimants  of  land, 
while  it  was  in  force,  was  repugnant  to  the  con- 
stitution of  the  United  States.  It  was,  however, 
repealed  by  a  subsequent  act  of  January  31st, 
1812.  This  last  is  also  repugnant  to  the  consti- 
tution of  the  United  Stales,  being  in  violation  of 
the  compact  between  the  states  of  Virginia  and 
Kentuck}-,  contained  in  the  act  of  the  legislature 


et  al.  V.  Biddle,  8  Wheat.  1  ;  5  Cond.  Rep.  369. 

144.  The  several  acts  of  the  legislature  of 
the  state  of  New  York,  granting  and  securing  to 
Robert  R.  Livingston,  and  Robert  Fulton,  the 
exclusive  right  of  navigating  the  waters  within 
the  jurisdiction  of  that  state,  by  boats  moved  by 
fire  or  steam,  for  the  periods  therein  specifieu, 
are  in  collision  with  a  constitutional  act  of  con- 
gress, and  so  far  repugnant  to  the  United  States, 
and  void.  Gibbons  v.  Ogden,  9  Wheat.  1,  209, 
210;  5  Cond.  Rep.  562. 

145.  But  ■where  a  state  prsceeds  to  regulate 
commerce  with  foreign  nations,  or  among  the 
several  states,  it  is  exercising  the  very  power 
that  is  granted  to  congress.     Ibid. 

146.  The  power  of  laying  duties  on  imports 
or  exports,  is  considered,  in  the  constitution,  as 
a  branch  of  the  taxing  power,  and  not  of  the 
power  to  regulate  commerce.     Ibid.  201. 

147.  The  inspection  laws,  quarantine  la^ws, 
health  laws  of  every  description,  laws  for  regu- 
lating the  internal  commerce  of  a  state,  and 
those  which  respect  turnpike  roads,  ferries,  &c., 
are  not  in  the  exercise  of  a  power  to  regulate 
commerce,  within  the  language  of  the  constitu- 
tion.    Ibid.  203. 

148.  Although  congress  cannot  enable  a  state 
to  legislate,  it  may  adopt  the  provisions  of  a  state 
on  any  subject.     Jbid.  207. 

149.  A  state  bankrupt  or  insolvent  law,  which 
discharges  both  the  person  of  the  debtor  and  his 
future  acquisitions  of  property,  is  not  "a  law 
impairing  the  obligation  of  contracts,"  so  far  as 
respects  debts  contracted  subsequent  to  the  pas- 
sage of  such  law.     Jbid. 

150.  The  states  have  a  right  to  regulate  or 
abolish  imprisonment  for  debt,  as  a  part  of  the 
remedy  for  enforcing  the  performance  of  con- 
tracts. Mason  v.  Haile,  12  Wheat.  370 ;  6  Cond. 
Rep.  535. 

151.  An  act  of  a  state  legislature,  requiring 
all  importers  of  foreign  goods  by  the  bale  or 
package,  &c.,  and  other  persons  selling  the  same 
by  wholesale,  bale,  or  package,  &c.,  to  take  out 
a  license,  for  which  they  shall  pay  fifty  dollars, 
and  in  case  of  neglect  or  refusal  to  take  out  such 
license,  subjecting  them  to  certain  forfeitures 
and  penalties,  is  repugnant  to  that  provision  of 
the  constitution  of  the  United  States  which  de- 
clares, that  '•'  no  state  shall,  without  the  consent 
of  congress,  lay  any  impost  or  duty  on  imports 
and  exports,  excepting  what  may  be  absolutely 
necessary  for  executing  its  own  inspection  laws;" 
and  also,  to  that  which  declares  that  congress 
shall  have  power  to  regulate  commerce  with 
foreign  nations,  among  the  several  states,  and 
with  the  Indian  tribes.  Brown  et  al.  v.  State  of 
Maryland,  12  Wheat.  419;  6  Cond.  Rep.  557 

152.  The  act  of  New  Hampshire  of  June  19th, 
1805,  which  allows  to  tenants  the  value  of  im- 
provements, &c.,  on  recoveries  against  them,  if 
it  applies  to  improvements  before  the  act,  is  so 
far  unconstitutional  and  void.  Society  for  the 
Propagation,  ^x.  v.  Wheeler  et  al.,  2  Gallis.  C.  C. 
R.  105. 

153.  The  ninth  section  of  the  first  article  of 
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the  constitution  of  the  Uniti'il  State?,  wliich  re-  [  are  the  supreme  law  of  the  land ;  any  thing  in 
strained  congress  from  ioi  bidding  the  migration    the  constitution  or  laws  of  a  state  lo  the  contrary 
or  importation  of  slaves,  prior  to  the  year  1808, 
did  not  apply  to  state  legislatures,  who  might  at 
any  time  prohibit  the  introduction  of  such  per- 
sons.    Butler  V.  Hopper,  1  Wash.  C.  C.  K.  499. 

154.  The  laws  of  a  state,  affecting  contracts, 
regulating  the  disposition  and  transmission  of 
property,  real  or  personal,  and  a  variety  of  other 


notwithstanding.     United  Stales  v.  Hart,  Peters' 
C.  C.  H.  390. 

161.  The  powers  of  the  territorial  legislature 
of  Florida  extend  lo  all  rightful  objects  of  legis- 
lation, subject  to  the  restriction,  that  their  laws 
shall  not  be  '-inconsistent  with  the  laws  and 
constitution  of  the  United  Stales."     The  Ameri- 


which  Ml  themselves  are  free  from  ail  constitu-  ;  can   Insurance  Cotnpany  v.  Three   Hundred  and 


tional  objections ;  are  equally  valid  ami  obliga 
tory  within  the  state,  since  the  adoption  of  the 
constitution  of  the  United  States,  as  they  were 
before.  They  provide  rules  of  civil  conduct  for 
every  individual  who  is  subject  to  their  power. 
Golden  V.  Prince,  3  Wash.  C.  C.  R.  313. 

155.  With  respect  to  rules  of  practice  for 
transacting  the  business  of  the  courts:  — These 
rules  form  the  law  of  the  court,  and  it  is  in  rela- 
tion to  the  federal  courts,  a  law  arising  under 
the  constitution  of  the  United  States;  and  con- 
sequently not  subject  to  state  regulations.  It  is 
in  reference  to  this  principle,  that  the  seven- 
teenth section  of  the  judiciary  act  authorizes  the 
courts  of  the  United  States  to  make  all  necessary 
rules  for  the  orderly  conducting  of  business  in 
the  said  courts,  provided  the  same  are  not  re- 
pugnant to  the  laws  of  the  United  States ;  and 
under  this  power,  the  different  circuit  courts,  at 
their  first  session,  adopted  the  state  practice  as 
it  then  existed,  which  continues  to  this  day  in 
all  the  states;  except  so  far  as  the  courts  have 
thought  proper  from  time  lo  time  to  alter  or 
amend  it.     Ibid. 

156.  The  insolvent  act  of  Rhode  Island  ex- 
tends to  discharge  the  party  from  debts  and 
contracts  not  yet  due;  and  it  bars  the  remedy, 
as  well  in  a  court  of  the  United  States,  as  in  a 
state  court.  Shieffelin  v.  Wheaton,  1  Gallis.  C.  C. 
R.  441. 

157.  A  discharge  of  the  person,  and  present 
estate  of  a  debtor,  under  the  insolvent  laws  of 
Maryland,  cannot  be  pleaded  in  bar  of  a  suit  in 
the  circuit  court  in  Massachusetts,  so  as  to  dis- 
charge the  defendant  from  the  common  execu- 
tion.    Hinkley  v.  Marean,  3  IMason's  C.  C.  R.  88. 

158.  A  law  of  a  state,  which  declares  that  a 
debtor,  by  delivering  up  his  estate  for  the  benefit 
of  his  creditors,  shall  be  forever  discharged  from 
the  payment  of  his  debts  due  and  contracted 
before  the  passage  of  the  law,  whether  the 
creditor  do  an  act  or  not  in  aid  of  the  law,  can- 
not be  set  up  to  bar  the  right  of  such  creditor  to 
recover  his  debt,  either  in  a  federal  or  state 
court.  Such  law  impairs  the  obligation  of  the 
contract.     Ibid. 

159.  A  law  which  authorizes  the  discharge  of 
a  contract,  by  the  payment  of  a  smaller  sum,  or 
at  a  different  time,  or  in  a  different  manner  than 
the  parties  have  stipulated,  impairs  its  obliga- 


Fiflij-six  Hales  of  Cotton,  1  Peter.s.  544. 

162.  The  act  of  the  state  of  New  York  of  the 
3d  April,  1811,  is  an  insolvent  and  not  a  bank- 
rupt law.     Adams  v.  Storey,  Paine's  C.  C.  R.  79. 

163.  If  the  act  in  question  had  been  a  bank- 
rupt law,  it  would  not  have  been  void  as  repug- 
nant to  the  constitution  of  the  United  States 
Ibid. 

164.  The  adoption  of  a  treaty,  with  the  stipu- 
lations of  which  the  provisions  of  a  state  law  are 
inconsistent,  is  equivalent  to  a  repeal  of  such 
laws.  Den  ex  dcm.  Fisher  v.  Harnden,  Paine's 
C.  C.  R.  55. 

165.  A  judgment  of  a  state  court  in  a  case 
where  jurisdiction  was  acquired,  not  by  the 
common  law,  but  by  a  statute  of  the  state, 
which,  before  the  rendition  of  the  judgment,  had 
been  virtually  repealed  by  the  adoption  of  a 
treaty,  was  held  not  voidable,  but  void.     Ibid. 

166.  In  1780,  the  ancestor  of  the  lessors  of  the 
plaintiff,  a  British  subject,  was  indicted  in  the 
supreme  court  of  the  city  of  New  York,  under 
the  act  entitled  '-an  act  for  the  forfeiture  and 
sale  of  the  estates  of  persons  who  have  adhered 
to  the  enemies  of  this  state,"  &c. ;  and  in  Octo- 
ber, 1783.  a  judgment  of  forfeiture  against  his 
estates  was  rendered.  The  treaty  of  peace, 
stipulating  against  any  subsequent  confiscation, 
was  signed  in  September  preceding.  Held,  tliat 
the  proceedings  were  coram  non  judice,  and 
void.     Ibid. 

167.  The  stipulations  in  a  treaty  between  the 
United  States  and  a  foreign  nation,  are  para- 
mount to  the  provisions  of  the  constitution  of  a 
particular  state  of  the  confederacy.  Gordon  v. 
Kerr  et  al,  1  Wash.  C.  C.  R.  322. 

168.  AH  the  laws  which  were  in  force  in 
Florida,  while  a  province  of  Spain,  those  except- 
ed which  were  political  in  their  character,  which 
concerned  the  relations  between  the  people  and 
their  sovereign,  remained  in  force  until  altered 
by  the  government  of  the  United  States.  Con- 
gress recognises  this  principle,  by  using  the 
words  "laws  of  the  territory  now  in  force  there- 
in." No  laws  could,  then,  have  been  in  force 
but  those  enacted  by  the  Spanish  government. 
If  among  them  there  existed  a  law  on  the  sub- 
ject of  salvage,  and  it  is  scarcely  possible  there 
should  not  have  been  such  a  law,  jurisdiction 
over  it  was  conferred  by  the  act  of  congress  re- 


tion ;  by  substituting  for  the  contract  of  the  lative  to  the  territory  of  Florida,  in  the  superior 
parties,  one  which  they  never  entered  info,  and  ;  court ;  but  jurisdiction  was  not  exclusive.  A 
to  the  performance  of  which,  of  course,  they  '  territorial  act,  conferring  jurisdiction  over  the 
have  never  consented.     Ibid.  j  same  cases  as  an  inferior  court,  would  not  have 

160.  If  the  local  ordinances  of  a  city  are  in  j  been  inconsistent  with  the  seventh  section  of 
collision  with  an  act  of  congress,  the  former  must  |  the  act,  vesting  the  whole  judicial  power  of  the 
give  way.  The  laws  of  coiiTgress,  made  in  pur-  j  territory  in  two  superior  courts,  and  in  such  in- 
vuance  of  the  constitution  of  the  Uaited  States,  {  ferior  courts,  and  justices  of  the  peace,  as  the 
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legislative  council  of  the  territory  may  from 
time  to  time  establish.  American  Insurance  Com- 
pany  v.  Three  Hundred  and  Fifty-six  Bales  of 
Cotton,  1  Peters,  544. 

169.  The  judges  of  the  supreme  courts  of 
Florida  hold  their  offices  for  four  years.  These 
courts  then,  are  not  constitutional  courts,  in 
which  the  judicial  power  conferred  by  the  con- 
stitution on  the  general  government  can  be  de- 
posited. They  are  incapable  of  receiving  it. 
They  are  legislative  courts,  created  in  virtue  of 
the  general  right  of  sovereignty,  which  exists  in 
the  government;  or  in  virtue  of  that  clause 
which  enables  congress  to  make  laws  regulating 
the  territories  belonging  to  the  United  States. 
The  jurisdiction  with  which  they  are  invested 
is  not  a  part  of  that  judicial  power,  which  is  de- 
fined in  the  third  article  of  the  constitution  ;  but 
is  so  conferred  by  congress  in  the  exercise  of  its 
powers  over  the  territories  of  the  United  States. 
Ibid.  546. 

170.  The  act  of  the  assembly  of  the  state  of 
Delaware,  by  which  the  construction  of  the  dam 
erected  by  the  plaintiffs  was  authorized,  shows 
plainly  that  this  is  one  of  those  many  creeks 
passing  through  a  deep  level  marsh,  adjoining 
the  Delaware,  up  which  the  tide  flows  for  some 
distance.  The  value  of  the  property  on  its 
banks  must  be  enhanced  by  excluding  the  water 
from  the  marsh,  and  the  health  of  the  inhabit- 
ants probably  improved.  Measures  calculated 
to  produce  these  objects,  provided  they  do  not 
come  in  collision  with  the  powers  of  the  general 
government  to  regulate  commerce,  are,  undoubt- 
edly within  those  which  are  reserved  to  the 
states.  The  measure  authorized  by  this  act 
stops  a  navigable  creek,  and  must  be  supposed 
to  abridge  the  rights  of  those  who  have  been 
accustomed  to  use  it.  But  this  abridgment,  un- 
less it  comes  in  conflict  with  the  constitution,  or 
a  law  of  the  United  States,  is  an  aflair  between 
the  government  of  Delaware  and  its  citizens ; 
of  which  the  supreme  court  can  take  no  cogni- 
zance. Wilson  V.  The  Black  Bird  Creek  Marsh 
Company,  2  Peters,  251. 

171.  S.  and  M.  held  land  in  Luzerne  county, 
Pennsylvania,  in  common,  under  a  Connecticut 
title.  A  division  of  the  land  was  made  between 
them,  and  S.  became  the  tenant  of  M.  of  his 
part  of  the  land  thus  set  off  in  severalty,  under 
a  lease,  to  be  terminated  on  a  notice  of  one  year. 
S.  afterwards  obtained  a  Pennsylvania  title  to 
the  land  leased  to  him  by  M.,  and  on  a  trial  in 
an  ejectment  for  the  land,  brought  by  M.  against 
S.,  the  court  of  common  pleas  of  Bradford 
county,  Pennsylvania,  held  that  S.,  having  held 
the  land  as  tenant  of  M.,  could  not  set  up  a  title 
against  his  landlord.  Upon  a  writ  of  error  to  the 
supreme  court  of  Pennsylvania,  in  1825,  it  was 
held,  that  "the  relation  between  landlord  and 
tenant  could  not  exist  between  persons  holding 
under  a  Connecticut  title."  The  legislature  of 
Pennsylvania,  on  the  8th  of  April,  1826,  passed 
an  act  declaring  that  '-the  relation  of  landlord 
and  tenant  should  exist  and  be  held  as  fully  and 
effectually  between  Connecticut  .settlers  and 
Pennsylvania  claimants,  as  between  citizens  of 
the  commonwealth."     The  case  came  again  be- 
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fore  the  supreme  court  of  Pennsylvania,  and  the 
judgment  of  the  court  of  common  pleas  of  Brad- 
ford county  in  favour  of  M.,  the  landlord,  was 
affirmed;  that  court  having  decided  that  the  act 
of  assembly  of  the  8th  of  April,  1826,  was  a 
constitutional  act,  and  did  not  impair  the  validity 
of  any  contract.  S.  brought  a  writ  of  error  to 
the  supreme  court,  claiming  that  the  act  of  as- 
sembly of  Pennsylvania,  of  the  '8th  of  April, 
1826,  was  unconstitutional.  Held,  that  the  act 
was  constitutional.  Satterlee  v.  Matthewson,  2 
Peters,  380. 

172.  A  tax  imposed  by  a  law  of  any  state  of 
the  United  States,  or  under  the  authority  of  such 
a  law,  on  stock  issued  for  loans  made  to  the 
United  States,  is  unconstitutional.  Weston  et  al. 
v.  The  City  Council  of  Charleston,  2  Peters,  449. 

173.  It  is  not  the  want  of  original  power  in  an 
independent  sovereign  state  to  prohibit  loans  to 
a  foreign  government,  which  restrains  the  state 
legislatures  from  direct  opposition  to  those  made 
by  the  United  States.  The  restraint  is  imposed 
by  the  constitution.  The  American  people  have 
conferred  the  power  of  borrowing  money  on  the 
government,  and  by  making  that  government 
supreme,  have  shielded  its  action  in  the  exercise 
of  that  power,  from  the  action  of  the  local  go- 
vernments. The  grant  of  the  power,  and  the 
declaration  of  supremacy,  are  a  declaration  that 
no  such  restraining  or  controlling  power  shall  be 
exercised.     Ibid.  468. 

174.  The  lands  of  an  intestate  descend  not 
to  the  administrator,  but  to  the  heir;  they  vest 
in  him,  liable  to  the  debts  of  his  ancestor,  and 
subject  to  be  sold  for  those  debts.  The  admi- 
nistrator has  no  estate  in  the  land,  but  a  power 
to  sell  under  the  authority  of  the  common  pleas. 
This  is  not  an  independent  power,  to  be  exer- 
cised at  discretion,  when  the  exigency  in  his  opi- 
nion may  require  it;  but  it  is  conferred  by  the 
court  in  a  state  of  things  prescribed  by  the  law. 
The  order  of  the  court  is  a  pre-requisite,  indis- 
pensable to  the  very  existence  of  the  power; 
and  if  the  law  which  authorizes  the  court  to 
make  the  order  be  repealed,  the  power  to  sell 
can  never  come  into  existence.  The  repeal  of 
such  a  law  divests  no  vested  estate,  but  it  is  the 
exercise  of  a  legislative  power,  which  every  le- 
gislature possesses.  The  mode  of  subjecting 
the  property  of  a  debtor  to  the  demands  of  a 
creditor,  must  always  depend  on  the  wisdom  of 
the  legislature.  The  Bank  of  Hamilton  y.  Dud- 
leifs  Heirs,  2  Peters,  523. 

175.  The  occupant  claimant  law  of  Ohio, 
which  declares  that  an  occupying  claimant  shall 
not  be  turned  out  of  possession  until  he  shall  be 
paid  for  lasting  and  valuable  improvements  made 
by  him,  and  directs  the  court  in  a  suit  at  law,  to 
appoint  commissioners  to  value  the  same,  is  re- 
pugnant to  the  seventh  amendment  of  the  con- 
stitution of  the  United  States,  which  declares, 
that  "  in  suits  at  common  law,  where  the  value 
in  controversy  shall  exceed  twenty  dollars,  the 
right  of  trial  by  jury  shall  be  preserved."  The 
compensation  for  improvements  is  a  suit  at  com- 
mon   law,  and   must  be  submitted  to  a  jury. 

Ibid.  ,  ,   ^,  . 

176.  Admitting  that  the'  legislature  of  Ohio 
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can  give  an  occupant  claimant  a  right  to  the 
value  of  his  improvements,  and  authorize  him 
lo  retain  possession  of  the  land  he  has  improved 
until  he  shall  have  received  that  value;  and  as- 
suming that  they  may  annex  conditions  to  the 
change  of  possession,  which,  so  far  as  they  are 
constitutional,  must  be  respected  in  all  courts; 
still,  the  legislature  cannot  change  radically  the 
mode  of  proceeding  prescribed  tor  the  courts  of 
the  United  States;  or  direct  those  courts  in  a 
trial  at  common  law  to  appoint  commissioners 
for  the  decision  of  questions  which  a  court  of 
law  must  submit  to  a  jury.     Ibid.  52G. 

177.  J.  J.  died  in  New  Hampshire,  seised  of 
real  estate  in  Khode  Island,  having  devised  the 
same  to  his  daughter,  an  infant.  His  executri.\ 
proved  the  will  in  New  Hampshire,  ami  obtained 
a  license  from  a  probate  court,  in  that  state,  to 
sell  the  real  estate  of  the  testator  for  the  pay- 
ment of  debts.  She  sold  the  real  estate  in  Rhode 
Island  for  that  purpose,  and  conveyed  the  same 
by  deed  ;  giving  a  bond  to  procure  a  confirma- 
tion of  the  conveyance  by  the  legislature  of 
Rhode  Island.  The  proceeds  of  the  sale  were 
appropriated  to  pay  the  debts  of  the  intestate. 
Held,  that  the  act  of  the  legislature  of  Rhode 
Island,  which  confirmed  the  title  of  the  pur- 
chasers, was  valid.  Wilkinson  v.  Leland  et  al-, 
2  Peters,  657. 

178.  The  plaintiff  in  error  claimed  to  recover 
the  land  in  controversy,  having  derived  his  title 
under  a  patent  granted  by  the  state  of  New  York 
to  John  Cornelius.  He  insisted  that  the  patent 
created  a  contract  between  the  state  and  the  pa- 
tentee, his  heirs  and  assigns,  that  they  should 
enjoy  the  land  free  from  any  legislative  regula- 
tions to  be  made  in  violation  of  the  constitution 
of  the  state,  and  that  an  act  passed  by  the  legis- 
lature of  New  York,  subsequent  to  the  patent, 
did  violate  that  contract.  Under  that  act  com- 
missioners were  appointed  lo  investigate  the 
contending  titles  to  all  lands  held  under  such 
patents  as  that  granted  to  John  Cornelius ;  and 
by  their  proceedings,  without  the  aid  of  a  jury, 
the  title  of  the  defendants  in  error  was  estab- 
lished against,  and  defeating  the  title  under  a 
deed  inade  by  John  Cornelius,  the  patentee,  and 
which  deed  was  executed  under  the  patent.  By 
the  supreme  court : — This  is  not  a  case  within 
the  clause  of  the  constitution  of  the  United  States, 
which  prohibits  a  state  from  passing  laws  which 
shall  impair  the  obligation  of  contracts.  The 
only  contract  made  by  the  state  is  a  grant  to 
John  Cornelius,  his  heirs  and  assigns,  of  the  land. 
The  patent  contains  no  covenant  to  do  or  not  to 
do  any  further  act  in  relation  to  the  land  :  and 
the  court  are  not  inclined  to  create  a  contract  by 
implication.  The  act  of  the  legislature  of  New 
York  does  not  attempt  to  take  the  land  from  the 
patentee ;  the  grant  remains  in  full  effect,  and 
the  proceedings  of  the  commissioners  under  the 
law,  operated  upon  titles  derived  under,  and  not 
adversely  to  the  patent.  Hart  v.  Lamphire,  3 
Peters,  289. 

179.  It  is  within  the  undoubted  powers  of 
state  legislatures,  to  pass  recording  acts  by  which 
the  elder  grantee  shall  be  postponed  to  a  younger, 
if  the  prior  deed  is  not  recorded  within  a  limited 


time;  and  the  power  is  the  same  whether  the 
lieeil  is  dated  before  or  after  the  recording  act. 
Though  the  etlect  of  such  a  deed  is  to  render 
the  i)rior  deed  framiulent  antl  void  against  a  sub- 
sequent purchaser,  it  is  nut  a  law  violating  the 
obligation  of  contracts.  So,  too,  is  the  jiower  to 
pass  limitation  laws.  Reasons  of  sound  policy 
have  leil  to  the  general  adoption  of  laws  of  this 
description,  and  their  validity  cannot  be  ques- 
tioned. Tiie  time  and  manner  of  their  opeia- 
tion,  the  exceptions  to  them,  and  the  acts  from 
which  the  time  limited  shall  begin  to  run,  will 
generally  depend  on  the  sound  discretion  of  the 
legislature,  according  to  the  nature  of  the  titles, 
the  situation  of  the  country,  and  the  emergency 
which  leads  to  their  enactment.  Cases  may  oc- 
cur, where  the  provisions  of  a  law  on  these  sub- 
jects may  be  so  unreasonable  as  to  amount  to  a 
denial  of  a  right,  and  to  call  for  the  interposition 
of  the  supreme  court.     Ibid.  290. 

180.  On  the  27th  day  of  June.  1821,  the  legis- 
lature of  the  state  of  Missouri  passed  an  act, 
entitled  "an  act  for  the  establishment  of  loan 
offices;"  by  the  third  section  of  which,  the 
officers  of  the  treasury  of  the  state,  under  the 
direction  of  the  governor,  were  required  to  issue 
certificates  to  the  amount  of  two  hundred  thou- 
sand dollars,  of  denominations  not  exceeding  ten 
dollars,  nor  less  than  fifty  cents,  in  the  following 
form:  -'This  certificate  shall  be  receivable  at 
the  treasury  of  any  of  the  loan  offices  in  the 
state  of  Missouri,  in  discharge  of  taxes  or  debts 

due  to  the  state,  for  the  sum  of dollars, 

with  interest  for  the  same,  at  the  rate  of  two  per 
centum  per  annum  from  this  date."  These  cer- 
tificates were  to  be  receivable  at  the  treasury, 
and  by  tax  gatherers  and  other  public  officers  in 
payment  of  taxes,  or  moneys  due  or  to  become 
due  to  the  state,  or  to  any  town  or  county 
therein,  and  by  all  otTicers,  civil  and  military,  in 
the  state,  in  discharge  of  salaries  and  fees  of 
office;  and  in  payment  for  salt  made  at  the  salt 
springs  owned  by  the  state,  and  to  be  afterwards 
leased  by  the  authority  of  the  legislature.  The 
twenty-third  section  of  the  act  pledges  certain 
property  of  the  state  for  the  redemption  of  these 
certificates  ;  and  the  law  authorizes  the  governor 
to  negotiate  a  loan  of  silver  or  gold  for  the 
same  purpose.  A  provision  is  made  in  the  law 
for  the  gradual  withdrawal  of  the  certificates 
from  circulation;  and  all  the  certificates  have 
since  been  redeemed.  The  commissioners  of 
the  loan  offices  were  authorized  to  make  loans 
of  the  certificates  to  citizens  of  the  state ;  assign- 
ing to  each  district  a  proportion  of  the  amount 
of  the  certificates,  to  be  secured  by  mortgage  or 
personal  security:  the  loans  to  bear  interest  not 
exceeding  six  per  cent,  per  annum,  and  the 
loans  on  personal  property  to  be  for  less  than 
two  hundred  dollars.  Held,  by  the  supreme 
court,  that  the  certificates  issued  under  the  au- 
thority of  the  law  of  Missouri  were  "bills  r/ 
credit,  and  that  their  emission  was  prohibited 
by  the  constitution  of  the  United  States,  which 
declares  that  no  state  shall  emit  bills  of  credit." 
Craig  V.  The  State  of  Missouri,  4  Peters,  431. 

181.  In  1791,  the  legislature  of  Rhode  Island 
granted  a  charter  of  incorporation  to  certain  indi- 
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viduals  who  had  associated  for  the  purpose  of 
banking.  They  were  incorporated  by  the  name 
of  ''  The  President,  Directors,  and  Company  of 
the  Providence  Bank,"  with  the  ordinary  powers 
of  such  associations.  In  1822,  the  legislature 
passed  an  act  imposing  a  tax  on  every  bank  in 
the  state,  except  the  Bank  of  the  United  States. 
The  Providence  Bank  refused  the  payment  of 
the  tax,  alleging  that  the  act  which  imposed  it 
was  repugnant  to  the  constitution  of  the  United 
States,  as  it  impaired  the  obligation  of  the  con- 
tract created  by  the  charter  of  incorporation. 
Held,  that  the  act  of  the  legislature  of  Rhode 
Island,  imposing  a  tax,  which,  under  the  law, 
was  assessed  on  the  Providence  Bank,  does  not 
impair  the  obligation  of  the  contract  created  by 
the  charter  granted  to  the  bank.  Providence 
Bank  v.  Billings  ^  Pittman,  4  Peters,  514. 

182.  The  act  of  the  legislature  of  Georgia, 
passed  22d  of  December.  1830,  entitled  "an  act 
to  prevent  the  exercise  of  assumed  and  arbitrary 
power  by  all  persons  under  pretext  of  authority 
from  the  Cherokee  Indians,  &c.,  is  void.  Wor- 
cester V.  The  State  of  Georgia,  6  Peters,  515. 

183.  The  act  of  22d  December,  1830,  and 
the  act  passed  by  the  legislature  of  Georgia, 
on  the  19th  of  December,  1829,  entitled  "an  act 
to  add  the  territory  lying  within  the  chartered 
limits  of  Georgia,  and  now  in  the  occupancy  of 
the  Cherokee  Indians,  to  the  counties  of  Carroll, 
De  Kalb,  Gwinnett,  Hall  and  Habersham,  and  to 
extend  the  laws  of  this  state  over  the  same,  and 
to  annul  all  laws  and  ordinances  made  by  the 
Cherokee  nation  of  Indians,  and  to  provide  for 
the  compensation  of  officers  serving  legal  pro- 
cess in  the  said  territory,  and  to  regulate  the 
testimony  of  Indians,  and  to  repeal  the  ninth 
section  of  the  act  of  1828,  upon  this  subject," 
interfere  forcibly  with  the  relations  established 
between  the  United  States  and  the  Cherokee 
nation,  the  regulation  of  which,  according  to  the 
settled  principles  of  the  constitution  of  the 
United  States,  is  committed  exclusively  to  the 
government  of  the  Union.  They  are  in  direct 
hostility  with  treaties,  repeated  in  a  succession 
of  years,  which  mark  out  the  boundary  that 
separates  the  Cherokee  country  from  Georgia; 
guaranty  to  them  all  the  land  within  their 
boundary  J  solemnly  pledge  the  faith  of  the 
United  States  to  restrain  their  citizens  from  tres- 
passing on  it;  and  recognise  the  pre-existing 
power  of  the  nation  to  govern  itself.  They  are 
in  equal  hostility  with  the  acts  of  congress  for 
regulating  this  intercourse  and  giving  effect  to 
the  treaties.     Ibid. 

184.  The  effect  of  a  discharge  under  an  in- 
solvent law  of  a  state,  is  at  rest,  so  far  as  it  de- 
pends on  the  antecedent  decisions  made  by  the 
supreme  court.  The  ultimate  opinion  delivered 
by  Mr.  Justice  Johnson,  in  the  case  of  Ogden  v. 
Saunders,  12  Wheat.  213,  258,  was  concurred  in 
and  adopted  by  the  three  judges,  who  were  in 
the  minority  on  the  general  question  of  the  con- 
stitutionality of  state  insolvent  laws.  So  far 
then  as  decisions  upon  the  subject  of  state  insol- 
vent laws  have  been  made  by  the  supreme 
court,  they  are  to  be  deemed  final  and  conclu- 
sive.    Boyle  V.  Zacharie  ^  Turner,  6  Peters,  348. 


185.  In  1785,  M.  and  wife  executed  a  deed 
convejMng  certain  lands  of  the  wife  to  T.,  who 
immediately  reconveyed  them  to  M.  The  ob- 
ject of  the  conveyance  was  to  vest  the  lands  of 
the  wife  in  the  husband.  The  deed  of  M.  and 
wife  to  T.,  was  not  acknowledged,  according  to 
the  forms  established  by  the  law  of  Pennsylva- 
nia of  20th  February,  1770,  to  pass  the  estates 
of  femes  covert :  and  after  the  death  of  the  wife 
of  M.,  the  land  was  recovered  in  an  ejectment 
from  the  heirs  of  M.  in  a  suit  instituted  against 
him  by  the  heirs  of  the  wife  of  M.  In  1826, 
after  the  recovery  in  ejectment,  the  legislature 
of  Pennsylvania  passed  an  act,  the  object  of 
which  was  to  cure  all  defective  acknowledg- 
ments of  this  sort,  and  to  give  them  the  same 
efficacy  as  if  they  had  been  originally  taken  in 
the  proper  form.  The  plaintiffs  in  the  eject- 
ment claimed  title  to  the  premises  under  James 
Mercer,  the  husband  ;  and  the  defendants,  as 
heirs  at  law  of  his  wife,  who  died  without  issue. 
This  ejectment  was  brought  after  the  passage 
of  the  act  of  1826.  Held,  the  authority  of  the 
supreme  court  to  examine  the  constitutionality 
of  the  act  of  1826,  extends  no  farther  than  to 
ascertain  whether  it  violates  the  constitution  of 
the  United  States;  the  question,  whether  it 
violates  the  constitution  of  Pennsylvania,  is,  upon 
the  present  writ  of  error,  not  before  the  court. 
Watson  V.  Mercer,  8  Peters,  88. 

186.  The  act  of  Pennsylvania  of  1826,  does 
not  violate  any  contract,  either  in  its  terms  or  its 
principles.  It  does  not  even  affect  to  touch  any 
title  acquired  by  a  patent  or  any  other  grant. 
It  supposes  the  title  of  the  femes  covert  to  be 
gooil,  however  acquired,  and  even  provides  that 
deeds  of  conveyance  made  by  them  shall  not 
be  void,  because  there  is  a  defective  acknow- 
ledgment of  the  deeds,  by  which  they  have 
sought  to  transfer  title.  So  far,  then,  as  it  has 
any  legal  operation,  it  goes  to  confirm,  and  not 
to  impair,  the  contract  of  the  femes  covert.  It 
gives  the  very  effect  to  their  acts  and  contracts 
which  they  intend  to  give,  and  which,  from  mis- 
take or  accident,  has  not  been  effected.    Ibid. 

187.  In  February,  1824,  the  legislature  of  New 
York  passed  "an  act  concerning  passengers  in 
vessels  arriving  in  the  port  of  New  York."  By 
one  of  the  provisions  of  the  law,  the  master  of 
every  vessel  arriving  in  New  York  from  any 
foreign  port,  or  from  a  port  of  any  of  the  states 
of  the  United  States,  other  than  New  York,  is 
required,  under  certain  penalties,  prescribed  in 
the  law,  within  twenty-four  hoars  after  his  ar- 
rival, to  make  a  report  in  writing,  containing  the 
names,  ages,  and  last  legal  settlement  of  every 
person  who  shall  have  been  on  board  the  vessel 
commanded  by  him  during  the  voyage;  and  if 
any  of  the  passengers  shall  have  gone  on  board 
any  other  vessel,  or  shall,  during  the  voyage, 
have  been  landed  at  any  place  with  a  view  to 
proceed  to  New  York,  the  same  shall  be  slated 
in  the  report.  The  corporation  of  the  city  of 
New  York  instituted  an  action  of  debt,  under 
this  law,  against  the  master  of  the  ship  Emily, 
for  the  recovery  of  certain  penalties  imposed  by 
this  act;  and  the  declaration  alleged,  that  the 
Emily,  of  which  William  Thompson   was  the 
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master,  arrived  in  New  York,  iu  Auij;ust,  1829. 
from  a  country  out  of  the  Uiiiled  Slates;  aiul 
that  one  huiulreJ  passenj^MS  were  brought  in 
the  ship,  ill  the  voyage,  aiul  that  the  master  diil 
not  make  the  report  required  by  the  statute  re- 
ferred to.  Tlie  defendant  demurred  to  the  de- 
claration, and  the  judges  of  the  circuit  court 
being  divided  in  opinion  on  tiie  following  point, 
it  was  certified  to  the  supreme  court:  -'That 
the  act  of  the  legislature  of  New  York,  men- 
tioned in  the  plainliU's  declaration,  assumes  to 
regulate  trade  and  commerce  between  the  port 
of  New  York  and  foreign  jiorts,  and  is  unconsti- 
tutional and  void."  The  supreme  court  directetl 
it  to  be  certilied  to  the  cuuuit  court  of  New- 
York,  that  so  much  of  the  section  of  the  act  of 
the  legislature  of  New  York,  as  applies  to  the 
breaches  assigned  in  the  declaration,  docs  not 
assume  to  regulate  commerce  between  the  port 
of  New  York  and  foreign  ports;  and  that  so 
much  of  the  said  act  is  unconstitutional.  City 
of  New  Yerk  v.  Miln,  11  Peter.s,  102. 

188.  The  act  of  the  legislature  of  New  York, 
is  not  a  regulation  of  commerce,  but  of  police; 
and,  being  so.  it  was  passed  in  the  exercise  of  a 
power  which  belonged  rightfully  to  the  state. 
The  state  of  New  York  possessed  the  power  to 
pass  this  law,  before  the  adoption  of  the  consti- 
tution of  the  United  States.  The  law  was  in- 
tended to  prevent  the  state  being  burtheiied 
with  an  influ.v  of  foreigners,  and  to  prevent  their 
becoming  paupers,  and  who  would  be  charge- 
able as  such.  The  end  and  means  here  used, 
are  within  the  competency  of  the  states,  since  a 
portion  of  their  powers  were  surrendered  to  the 
fedeial  government.     Ibid. 

189.  Persons  are  not  the  subjects  of  com- 
merce; and  not  being  imported  goods,  they  do 
not  fall  within  the  reasoning  founded  upon  the 
constitution,  of  a  power  given  to  congress  to 
regulate  commerce,  and  the  prohibition  of  the 
states  from  imposing  a  duty  on  imported  goods. 
Ibid. 

190.  The  legislature  of  Massachusetts  granted 
to  Harvard  College  the  liberty  and  power  to  dis- 
pose of  a  ferr}-,  from  Charlestovvn,  over  Charles 
river,  to  Boston,  and  to  receive  a  rent  for  the 
same.  Afterwards,  the  legislature  incorporated 
a  company  to  erect  a  bridge  over  Charles  river, 
in  the  place  where  the  ferry  had  been  set  up 
and  was  in  use,  the  company  paying  annually 
to  the  college  the  sum  of  two  hundred  pounds. 
The  charter  gave  the  company  the  right  to  take 
tolls  for  forty  years,  and  afterwards  extended  the 
same  to  seventy  years.     Before  the  forty  years 


of  the  twenty-fifth  section  of  the  judiciary  act 
of  1789,  on  the  ground  that  the  first  charter 
granted  was  a  contract,  and  that  the  grant  of 
the  second  was  a  violation  of  it.  The  court 
allirmed  the  decree  of  the  superior  court  of 
Massachusetts.  The  Proprietors  of  the  Charles 
River  Uridine  v.  The  Proprietors  of  the  Warren 
Bridire,  1 1  Peters,  420. 

191.  A  state  law  may  be  retrospective  in  its 
character,  and  may  divest  vested  rights,  anil  yet 
not  violate  the  constitution  of  the  United  States, 
unless  it  also  impairs  the  obligation  of  contracts. 
Ibid. 

192.  On  the  28th  of  November,  1820,  the 
legislature  of  Kentucky  passed  an  act,  estab- 
lishing a  bank,  by  the  name  of  "The  Bank  of 
the  Commonwealth  of  Kentucky."  The  fust 
section  of  the  act  declares  the  bank  shall  be 
established  "in  the  name  and  behalf  of  the 
Commonwealth  of  Kentucky,"  under  the  direc- 
tion of  a  president  and  twelve  directors,  to  be 
chosen  by  the  legislature.  The  second  section 
enacts,  that  the  president  and  directors  shall  be 
a  corporation  capable  of  suing,  and  being  sued, 
and  of  purchasing  and  selling  every  descrip- 
tion of  property.  The  third  section  declares 
the  bank  to  be,  exclusively,  the  property  of  the 
commonwealth.  The  fourth  section  authorizes 
the  issuing  of  notes;  and  the  fifth  declares  the 
capital  to  be  two  millions  of  dollars;  to  be  paid 
by  all  moneys  afterwards  paid  into  the  treasury 
for  the  vacant  lands  of  the  state,  and  so  much 
of  the  capital  stock  as  was  owned  by  the  state 
in  the  Bank  of  Kentucky;  and  as  the  treasurer 
of  the  state  received  those  moneys,  he  was  re- 
quired to  pay  them  into  the  bank.  The  bank 
had  authority  to  receive  money  on  deposite.  to 
make  loans  on  good  personal  security,  or  on 
mortgage,  and  was  prohibited  increasing  its 
debts  beyond  its  capital.  Limitations  were  im- 
posed on  loans,  and  the  accommodations  of  the 
bank  were  apportioned  among  the  different  coun- 
ties of  the  state.  The  bank  was,  by  a  subse- 
quent act,  authorized  to  issue  three  millions  of 
dollans,  and  the  dividends  of  the  bank  were  to 
be  paid  to  the  treasurer  of  the  state.  The  notes 
of  the  bank  were  issued  in  the  common  form  of 
bank  notes,  in  which  the  bank  promised  to  pay 
to  the  bearer,  on  demand,  the  sum  stated  on  the 
face  of  the  note.  The  pleadings  excluded  the 
coui  t  from  considering  that  any  part  of  the  capi- 
tal had  been  paid  by  the  state;  but  on  the  argu- 
ment of  the  case,  it  was  stated  and  not  denied, 
that  all  the  notes  which  had  been  issued,  and 
payment   of  which  had  been   demanded,   had 


xpired,  the  legislature  authorized  the  erection  j  been  redeemed  by  the  bank.     By  an  act  of  ihe 
of  another  bridge  from  Boston  to  Charlestown,    '     '  '  ■  /-  r-     .     i         .  ■ 

on  Charles  river,  so  near  the  first  bridge  as  inju- 
riously to  affect  the  tolls  of  the  same,  and  this 
bridge  afterwards  became  free.  The  proprietors 
of  the  first  bridge  applied  to  the  supreme  judi- 
cial court  of  Massachusetts,  to  restrain,  by  an 
injunction,  the  construction  of  the  second  bridge: 
and,  subsequently,  for  the  payment  of  the  tolls 
taken,  and  for  general  relief.  The  court  of  Mas- 
sachusetts dismissed  the  bill,  and  the  case  was 
brought  up,  by  writ  of  error,  to  the  supreme 
court  of  the  United  States,  under  the  provisions 


legislature  of  Kentucky,  it  was  required  that 
the  notes  of  the  bank  shouKi  be  received  on  all 
executions  by  plaintiffs,  and  if  they  failed  to 
endorse  on  such  execution,  that  they  would  be 
so  received,  further  proceedings  on  the  judg- 
ment were  delayed  for  two  years.  The  Bank 
of  the  Commonwealth  of  Kentucky  instituted  a 
suit  against  the  plaintiffs  in  error,  on  a  promis- 
sory note,  for  which  the  notes  of  the  bank  had 
been  given,  as  a  loan  to  the  drawers  of  the  note. 
The  defendants  in  the  suit  claimed,  that  the 
note  given  by  them  was  void,  as  the  same  was 
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given  for  the  notes  of  the  bank,  which  were 
'•bills  of  credit"  issued  by  the  state  of  Ken- 
tucky, against  the  provisions  of  the  constitution 
of  th*e  United  States,  which  prohibit  the  is?>ung 
of  "  bills  of  credit'-'  by  the  states  of  the  United 
States:  and  that  the  act  of  the  legislature  of 
Kentuckv:^  which  established  the  bank,  was  un- 
constitutional and  void.  By  the  supreme  court : 
—  The  act  incorporati'ng  the  Bank  of  the  Com- 
monwealth of  Kentucky,  was  a  constitutional 
exercise  of  power  by  the  state  of  Kentucky; 
and  the  notes  issued  by  the  bank  are  not  bills 
of  credit,  within  the  meaning  of  the  constitu- 
tution  of  the  United  States.  Briscoe  v.  The  Bank 
of  the  Commonivealth  of  Kentucky,  1 1  Peters,  257. 

193.  There  is,  with  others,  a  quality,  which 
distinguishes  the  notes  of  the  Bank  of  the  Com- 
monwealth of  Kentucky,  from  "  bills  of  credit." 
Every  holder  of  them  could  not  only  look  to 
the  funds  for  payment,  but  had  in  his  power  the 
means  of  enforcing  it.  The  bank  could  be  sued, 
and  the  records  of  the  supreme  court,  (The  Bank 
of  the  Commonwealth  v.  Wister  and  others,  2 
Peters,  315.)  show,  that  while  its  paper  was  de- 
preciated, a  suit  was  prosecuted  to  judgment 
against  it  by  a  depositor,  who  obtained  from  the 
bank  the  full  amount  of  his  judgment  in  specie. 
No  sovereign  state  is  liable  to  be  sued  without 
her  consent.     Ibid. 

194.  At  the  time  of  the  adoption  of  the  con- 
stitution, the  ''Bank  of  North  America,"  and  the 
'''Massachusetts  Bank,"  and  some  others,  were 
in  operation.  It  cannot  therefore  be  supposed 
that  the  notes  of  these  banks  were  intended  to 
be  inhibited  by  the  constitution,  or  that  they 
were  considered  as  "  bills  of  credit,"  within  the 
meaning  of  that  instrument.  In  many  of  their 
most  distinguishing  characferi.stics,  they  were 
essentially  different  from  bills  of  credit,  in  any 
one  of  the  various  forms  in  which  they  were 
issued.  If  then  the  powers  not  delegated  to  the 
federal  government,  nor  denied  to  the  states,  are 
retained  by  the  states  or  the  people ;  and  by  a 
fair  construction  of  the  term  "  bills  of  credit," 
as  used  in  the  constitution,  they  do  not  include 
ordinary  bank  notes,  it  follows,  that  the  powers 
to  incorporate  banks  to  i.ssue  these  notes,  may 
be  exercised  by  a  state.     Ibid. 

195.  A  state  cannot  do  that  which  the  fede- 
ral constitution  declares  it  shall  not  do.  It  can- 
not "coin  money."  Here  is  an  act  inhibited  in 
terms  so  precise,  that  they  cannot  be  mistaken. 
They  are  susceptible  but  of  one  construction. 
And  it  is  certain  that  a  state  cannot  incorporate 
any  number  of  individuals,  and  authorize  them 
to  coin  money.  Such  an  act  would  be  as  much 
a  violation  of  the  constitution,  as  if  money  were 
coined  by  an  officer  of  the  state  under  its  au- 
thority. The  act  being  prohibited,  cannot  be 
done  by  a  state,  directly  or  indirectly.  The 
same  rule  applies  to  bills  of  credit  issued  by  a 
state.     Ibid. 

196.  The  case  of  Craig  v.  The  State  of  Mis- 
souri, 4  Peters,  410,  is  not  authority  to  sustain 
the  claim  that  the  notes  of  the  Bank  of  the  Com- 
monwealth of  Kentucky  were  bills  of  credit. 
The  decisions  in  that  case  applied  to  obligations 
of  an  entirely  different  character.     Ibid. 


197.  There  is  no  principle  decided  by  the  su- 
preme court  in  the  case  of  Craig  v.  The  State  of 
Missouri,  which  at  .ail  confiicis  with  the  views 
presented  by  the  court  in  the  case  of  Briscoe  v. 
The  Bank  of  the  Commonwealth  of  Kentucky. 
Indeed,  the  views  of  the  court  are  sustained  and 
strengthened,  by  contrasting  the  present  case 
with  that.     Ibid. 

3.  Construction  of  Statutes. 

PRINCIPLES  APPLIED  IN  THE  CONSTRUCTION  OF 
STATUTES  OF  THE  UNITED  STATES,  AND  STA- 
TUTES   IN    GENERAL. 

198.  The  suspension  of  a  statute  for  a  limited 
time,  is  not  a  repeal  of  it.  Brown,  Plaintiff  in 
Error,  v.  Barry,  3  Dall.  365 ;  1  Cond.  Rep.  165. 

199.  The  intention  of  the  legislature,  when 
discovered,  must  prevail;  any  rule  of  construc- 
tion, declared  by  previous  acts,  to  the  contrary 
notwithstanding.     Ibid. 

200.  The  presumption  must  always  he  in  fa- 
vour of  the  validity  of  laws,  if  the  contrary  is 
not  clearly  demonstrated.  Washington,  Justice. 
Cooper  V.  Tcllfair,  4  Dall.  14;  1  Cond.  Rep.  211. 

201.  A  legislative  act,  founded  on  a  mistaken 
opinion  of  what  was  law,  does  not  change  the 
actual  state  of  the  law,  as  to  pre-existing  cases. 
Talbot  V.  Seeman,  1  Cranch,  1  ;  1  Cond.  Rep.  229. 

202.  It  is  true,  that  in  mere  private  cases  be- 
tween individuals,  a  court  will  and  ought  to 
struggle  hard  against  a  construction,  which  will, 
by  a  retrospective  oj^eration,  affect  the  rights  of 
parties  ;  but  in  great  national  concerns,  where  in- 
dividual rights  acquired  by  war  ai-e  sacrificed  for 
national  purposes,  the  contract  making  the  sacri- 
fice ought  always  to  receive  a  construction  con- 
forming to  its  manifest  import ;  and  if  the  nation 
has  giv~en  up  the  vested  rights  of  its  citizens,  it 
is  not  for  the  court,  but  for  the  government,  to 
consider  whether  it  be  a  case  proper  for  com- 
pensation. United  States  v.  The  Schooner  Peggy, 
1  Cranch,  103  ;   1  Cond.  Rep.  256. 

203.  If"  courts  are  to  regard  the  constitution, 
and  the  constitution  is  superior  to  any  ordinary 
act  of  the  legislature;  the  constitution,  and  not 
such  ordinary  act.  must  govern  the  case  to  which 
they  both  apply.  Marbury  v.  Madison,  1  Cranch, 
137;   1  Cond.  Rep.  268. 

204.  In  the  construction  of  a  statute,  positive 
and  explicit  provisions,  cominehending  in  terms 
a  whole  class  of  cases,  are  not  to  be  restrained 
by  applying  to  those  cases  an  implication  drawn 
from  subsequent  words;  unless  that  implication 
be  very  clear,  necessary  and  irresistible.  Faw 
V.  Marsteller,  2  Cranch,  10;   1  Cond.  Rep.  337. 

205.  Where  a  case  is  shown  to  be  out  of  the 
mischief  intended  to  be  guarded  against,  or  out 
of  the  spirit  of  the  law ;  ^he  letter  of  the  statute 
will  not  be  deemed  so  unequivocal  as  absolutely 
to  excluile  another  construction.     Ibid. 

206.  It  is  said  the  case  ought  to  be  an  extra- 
ordinary one,  that  the  circumstances  ought  to  be 
uncommon,  which  would  warrant  a  departure 
from  the  general  principles  established  for  the 
government  of  contracts.  This  is  true,  and  the 
supreme  court  would  certainly  not  feel  itself  at 
liberty  to  exercise,  on  a  common  occasion,  a  dis- 
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cretionaiy  power,  limited  only  by  the  opinion 
enterliiineii  of  the  naked  justice  of  the  case. 
Jbul. 

207.  That  a  law  is  the  best  e.\positor  of  itself, 
that  evoiy  part  of  an  act  is  to  be  taken  into  view 
for  the  purpose  of  discoverinc;  the  mind  of  the 
legislature  ;  and  that  the  details  of  one  part  may 
contain  rciiukitions  restricting  the  extent  of  gene- 
ral evpressions  used  in  another  part  of  the  same 
act ;  are  among  those  plain  rules  laid  down  by 
common  sense  for  the  e.vposition  of  statutes, 
which  have  been  uniformly  acknowledged. 
Pcnniii'rton  v.  Coxe,  2  Cranch,  33;  1  Cond.  Uep. 
346. 

208.  It  is  undoubtedly  a  well-established  prin- 
ciple in  the  exposition  of  statutes,  that  every 

f)art  is  to  be  considered,  and  the  intention  of  the 
egishiture  to  be  e.vlracted  from  the  whole.  It  is 
also  true,  that  where  great  inconvenience  will 
result  from  a  particular  construction,  that  con- 
struction is  to  be  avoided  ;  unless  the  meaning 
of  the  legislature  be  plain  ;  in  which  case  it 
must  be  obeyed.  United  States  v.  Fisher  et  al. 
Assignees  of  Blight,  2  Cranch,  358;  1  Cond.  Rep. 
421."^ 

209.  That  the  consequences  are  to  be  consi- 
dered in  expounding  laws,  wheve  the  intent  is 
doubtful,  is  a  principle  not  to  be  contradicted; 
but  it  is  also  true,  that  it  is  a  principle  which 
must  be  applied  with  caution  :  and  which  has  a 
degree  of  influence  dependent  on  the  nature  of 
the  case  to  which  it  is  applied,  when  rights  are 
infringed.     Jbid. 

210.  Where  fundamental  principles  are  over- 
thrown, where  the  general  system  of  the  laws 
is  departed  from,  the  legislative  intention  must 
be  expressed  with  irresistible  clearness,  to  in- 
duce a  court  of  justice  to  suppose  a  design  to 
effect  such  objects.  But  when  only  a  political 
regulation  is  made  which  is  inconvenient,  if  the 
intention  of  the  legislature  be  expressed  in  terms 
which  are  sufficiently  intelligible  to  leave  no 
doubt  in  the  mind,  when  the  words  are  taken  in 
their  ordinary  sense ;  it  would  be  going  a  great 
way  to  say  that  a  constrained  interpretation 
must  be  put  upon  them,  to  avoid  an  inconveni- 
ence which  ought  to  have  been  contemplated  in 
the  legislature,  when  the  act  was  passed;  and 
which,  in  their  opinion,  was  probably  overba- 
lanced by  the  particular  advantages  it  was  cal- 
culated to  produce.     Ibnl. 

211.  In  causes  depending  bu  the  statutes  of  a 
state,  the  settled  construction  of  those  statutes, 
by  the  state  courts,  is  to  be  regarded.  Polkas 
Lessee  v.  Wendal,  9  Cranch,  87 ;  3  Cond.  Rep. 
286. 

212.  In  the  construction  of  the  statutes  or 
local  laws  of  a  state,  it  is  frequently  necessary 
to  recur  to  the  history  and  situation  of  the  coun- 
try, in  order  to  ascertain  the  reason  as  well  as 
the  meaning  of  many  of  them  ;  to  enable  a  court 
to  apply  with  propriety  the  different  rules  for 
construing  statutes.  Preston  v.  Browler,  1  Wheat. 
116;  3  Cond.  Rep.  508. 

213.  The  best  judges  in  England  have  been 
of  opinion,  that  relaxing  the  construction  of  the 
statute  of  frauds  ought  not  to  be  extended  fur- 
ther than  it  has  already  been  carried ;  and  the 


supreme  court  entirely  concurs  in  that  opinion. 
Grant  v.  Nayhr,  4  Cranch.  224  ;  2  Cond.  Rep.  95. 

214.  An  act  of  congress  ought  never  to  be 
construed  to  violate  the  law  of  nations,  if  any 
other  possible  con.struction  remains;  and  conse- 
quently can  never  be  construed  to  violate  neutral 
rights,  or  to  affect  neutral  commerce,  further 
than  is  warranted  by  the  law  of  nations,  as  un- 
derstood in  this  country.  Murray  v.  2'he  Charm- 
ing Betsey,  2  Cranch,  64;   1  Cond.  Rep.  358. 

215.  When  an  act  of  congress  is  revived  by  a 
subsequent  act,  it  is  revived  precisely  in  that 
form,  and  with  that  effect,  which  it  had  at  the 
moment  when  it  expired.  Cargo  of  the  Brig 
Aurora  v.  The  United  States,  7  Cranch,  382 ;  2 
Cond.  Rep.  540. 

216.  It  is  a  general  rule,  in  the  construction 
of  public  statutes,  that  the  word  "may,"  is  to 
be  construed  "must,"  in  all  cases  where  the 
legislature  mean  to  impose  a  positive  and  abso- 
lute duly,  and  not  merely  to  give  a  discretionary 
power.  And  in  all  cases,  the  construction  should 
be  such  as  carries  into  effect  the  true  intent  and 
meaning  of  the  legislature  in  the  enactment. 
Minor  et  al.  v.  The  Mechanics^  Bank  of  Alexan- 
dria, 1  Peters,  64. 

217.  Where  English  statutes,  such  for  instance 
as  the  statute  of  frauds,  and  the  statute  of  limi- 
tations, have  been  adopted  into  our  own  legisla- 
tion ;  the  known  and  settled  construction  of  those 
statutes  by  English  courts  of  law,  has  been  con- 
sidered as  silently  incorporated  into  the  ac-ts;  or 
has  been  received  with  all  the  weight  of  autho- 
rity.    Dialogue  v.  Pennock  et  al.,  2  Peters,  18. 

218.  Where  the  question  upon  the  construc- 
tion of  the  statute  of  a  state  relative  to  real  pro- 
perty, has  been  settled  by  any  judicial  decision 
in  the  state  where  the  land  lies;  the  supreme 
court,  upon  the  uniform  principles  adopted  by  it, 
would  recognise  that  decision  as  a  part  ef  the 
local  law.     Gardner  v.  Collins,  2  Peters,  85. 

219.  A  legislative  act  is  to  be  interpreted  ac- 
cording to  the  intention  of  the  legislature,  appa- 
rent upon  its  face.  Every  technical  rule,  as  to 
the  construction  or  force  of  particular  terms, 
must  yield  to  the  clear  expression  of  the  para- 
mount will  of  the  legislature.  Wilkinson  v.  Le- 
land  et  al,  2  Peters,  1562. 

220.  In  cases  not  absolutely  closed  by  autho- 
rity, the  supreme  court  has  alw-ays  expressed  a 
strong  inclination  not  to  extend  the  operation  of 
the  statute  of  frauds  so  as  to  embrace  original 
and  distinct  promises,  made  by  different  persons 
at  the  same  time,  upon  the  same  general  consi- 
deration.    Townley  v.  Sumrall,  2  Peters,  182. 

221.  The  supreme  court  has  been  often  called 
upon  to  consider  the  sixteenth  section  of  the  ju- 
diciary act  of  1789,  and  as  often,  either  expressly 
or  by  the  course  of  its  decisions,  has  held  that 
it  is  merely  declaratory;  making  no  alteration 
whatever  in  the  rules  of  equity  on  the  subject 
of  legal  remedy.  Boyce^s  Ex'rs  v.  Grundy,  3 
Peters,  210. 

222.  The  rule  which  has  uniformly  been  ob- 
served by  the  supreme  court  in  construing  sta- 
tutes, is  to  adopt  the  construction  made  by  courts 
of  the  country,  by  whose  legislature  the  statute 
was  enacted.     This  rule  may  be  susceptible  of 
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some  modification,  when  applied  to  British  sta- 
tutes which  are  ailopted  in  any  of  the  states. 
By  adopting  them  they  become  our  own.  as  en- 
tirely as  if  they  had  been  enacted  by  the  leijis- 
lalure  of  the  state.  Calhcart  et  al.  v.  Robinson, 
5  Peters,  264. 

223.  The  construction  which  British  statutes 
had  received  in  England  at  the  time  of  their 
adoption  in  this  country,  indeeii  to  the  time  of 
the  separation  of  this  country  from  the  British 
empire,  may  very  properly  be  considered  as  ac- 
companying the  statutes  themselves,  and  form- 
ing an  integral  part  of  ihem.  But,  however 
subsequent  decisions  may  be  respected,  and 
certainly  they  are  entitled  to  great  respect,  their 
absolute  authority  is  not  admitted.  If  the  English 
courts  vary  their  construction  of  a  statute  which- 
is  common  to  both  countries,  we  do  not  hold 
ourselves  bound  to  fluctuate  with  them.     Ibid. 

224.  Laws  imposing  duties  on  importation  of 
goods,  are  intended  for  practical  use  and  appli- 
cation by  men  engaged  in  commerce;  and  hence 
it  has  become  a  settled  rule  in  the  interpretation 
of  statutes  of  this  description,  to  construe  the 
language  adopted  by  the  legislature,  and  parti- 
cularly in  the  denomination  of  articles,  according 
to  the  commercial  understanding  of  the  terms 
used.     Elliott  v.  Su-artwout,  10  Peters,  137. 

225.  Generally,  statutes  are  to  be  construed 
to  operate  in  futuro,  unless  a  retrospective  effect 
be  clearly  intended.  Prince  v.  The  United  States, 
2  Gallis.  C.  C.  R.  204. 

226.  The  word  'or'  has  sometimes  been  con- 
strued to  mean  'and.'  Such  construction  has 
been  clearly  necessary  to  give  effect  to  a  clause 
in  a  will,  or  to  some  legislative  provision,  but 
never  to  change  a  contract  at  pleasure.  Doug- 
lass V.  Eyre,  Gilpin's  D.  d  R.  148. 

227.  Where  a  British  statute  is  re-enacted  in 
this  country,  it  is  reasonable  to  suppose  that  the 
legislature  designed  to  adopt,  as  well  the  settled 
construction  which  had  been  given  to  the  act  by 
the  British  courts,  as  the  act  itself.  Kirkpatrick 
et  al.  v.  Gibson's  Ex'rs,  2  Brockenb.  C.  C.  R. 
388. 

228.  In  doubtful  cases,  a  court  should  com- 
pare all  the  parts  of  a  statute,  and  different  sta- 
tutes in  pari  materia,  to  ascertain  the  intention 
of  the  legislature.  The  Sloop  Elizabeth,  Paine's 
C.  C.  R.  11. 

229.  Sernble:  That  in  questions  of  commercial 
law  the  courts  of  the  United  States  are  not  con- 
cluded by  the  local  construction  proceeding  from 
state  courts.  Donnell  v.  The  American  Ins.  Co., 
2  Sumner's  C.  C.  R.  366. 

230.  In  the  construction  of  statutes,  one  part 
must  be  construed  by  another.  In  order  to  attest 
the  legislative  intention,  the  whole  statute  must 
be  inspected.  Strode  v.  Stafford  Justices,  1 
Brockenb.  C.  C.  R.  162. 

231.  It  is  a  rule  of  law  that  a  statute  applica- 
ble in  its  terms  to  particular  actions,  cannot  be 
applied  by  construction  to  other  actions  standint^ 
on  the  same  reason.  Jacob  v.  The  United  States, 
1  Brockenb.  C.  C.  R.  520. 

232.  Penal  laws  must  be  construed  strictly  to 
bring  the  case  within  the  definition  of  the  law, 
but  not  so  as  to  e.\clude  a  case  within  their  or- 


dinary acceptation.     United  States  v.  Wilson  and 
Porter,  1  BaKl win's  C.  C.  R.  78. 

233.  Laws  are  construed  strictly,  to  save  a 
right  or  avoid  a  penalty;  and  liberally,  to  give 
a  remedy  or  effect  an  object  declared  in  the  Taw. 
Whitney  et  al.  v.  Emmett  et  al.,  1  Baldwin's  C.  C. 
C.  316. 

234.  The  provisions  of  a  law  which  are  merely 
directory,  are  not  to  be  construed  into  conditions 
precedent.     Ibid. 

235.  The  mercantile  terms  are  to  be  taken  in 
the  sense  intended,  which  is  to  be  ascertained 
by  the  laws  in  pari  materia.  United  States  v. 
Ticenty-four  Coils  of  Cordase,  1  Baldwin's  C.  C. 
R.  505. 

236.  The  words  of  a  law  imposing  a  forfeit- 
ure or  penalty,  should  not  be  construed  to  em- 
brace a  case  not  within  the  parts  of  the  law 
which  prohibit  the  act  done,  or  direct  the 
performance  of  an  act,  by  the  omission  of  which 
the  penalty  or  forfeiture 'is  incurred.     Ibid.  508. 

237.  The  rule  is  well  settled,  that  to  avoid  a 
statute,  a  party  must  show  himself  to  be  within 
its  e.xceptions.  Ross  et  al.  v.  Duval  et  al.,  13  Pe- 
ters, 45. 

PRINCIPLES    APPLIED    IN    THE    CONSTRUCTION    OF 
STATUTES  OF  THE  STATES  OF  THE  UNION. 

238.  In  construing  the  statutes  of  a  state,  infi- 
nite mischief  would  ensue,  should  the  federal 
courts  observe  a  different  rule  from  that  which 
has  been  long  established  in  the  state.  MKeen 
V.  Dclancy's  Lessee,  5  Cranch,  22;  2  Coiid.  Rep. 
179. 

239.  In  cases  depending  on  the  statute  of  a 
state,  and  more  especially  in  those  respecting 
titles  to  land,  the  federal  courts  adopt  the  con- 
struction of  the  state,  where  that  construction  is 
settled  and  can  be  ascertained.  Polkas  Lessee  v. 
Wendal,  2  Cranch,  87 ;  3  Cond.  Rep.  286. 

240.  In  the  construction  of  the  statute  or  local 
laws  of  a  state,  it  is  frequently  necessary  to 
recur  to  the  history  and  situation  of  the  country 
in  order  to  ascertain  the  reason  as  well  as  the 
meaning  of  many  of  the  provisions  in  them,  to 
enable  a  court  to  apply,  with  propriety,  the  dif- 
ferent rules  for  construing  statutes.  Preston  v. 
Brou'der,   1  Wheat.  115;  3  Cond.  Rep.  508. 

241.  The  supreme  court  uniformly  acts  und^r 
a  desire  to  conform  its  d-ecisions  to  those  of  the 
stale  courts  on  their  local  laws.  Mutual  As- 
surance Society  v.  JVatts,  1  Wheat.  279;  3  Cond. 
Rep.  570. 

242.  The  supreme  court  holds  in  the  highest 
respect,  decisions  of  state  courts,  upon  local 
laws,  forming  rules  of  property.  Shipp  et  al.  v. 
Miller's  Heirs,  2  Wheat.  316;  4  Cond.  Rep. 
132. 

243.  W'here  the  question  upon  the  construction 
of  the  statute  of  a  state  relative  to  real  property, 
has  been  settled  by  any  judicial  decision  in  the 
state  where  the  land  lies;  the  supreme  court, 
upon  the  uniform  principles  adopted  by  it,  would 
recognise  that  decision  as  a  part  of  the  local  Jaw. 
Gardner  v.  Collins,  2  Peters,  58. 

244.  In  construing  local  statutes  respecting 
real  property,  the  courts  of  the  Union  are 
governed  by  the  decisions  of  the  state  tribunals. 
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Thatcher  et  al.  v.  Powell,  6  Wheat.  119]  5  Cond. 
Rep.  28. 

245.  The  courts  of  the  United  States,  in  ca.ses 
ilepenilinsr  on  the  laws  of  a  particular  stale,  will, 
in  general,  adopt  the  construction  which  the 
courts  of  the  state  have  ijiven  to  those  laws. 
Elmcndorf  v.  Taylor  ct  at.,  10  Wheat.  152;  6 
Cond.  Hep.  47. 

246.  Under  the  ihirly-fonrth  section  of  the  ju- 
diciary act  of  1789,  the  acts  of  limitations  of  tiie 
several  states,  where  no  special  provision  has 
been  made  bv  congress,  form  a  rule  of  decision 
in  the  courts  of  the  United  States,  and  the  same 
efTect  is  given  to  them  as  is  given  in  the  state 
courts.     MCluny  v.Silliman,  3  Peters,  277. 

247.  The  supreme  court  has  uniformly  pro- 
fessed its  disposition,  in  cases  depending  on  the 
laws  of  a  particular  state,  to  adopt  the  con- 
structiou  which  has  been  given  by  the  courts  of 
the  state  to  those  laws.  This  course  is  founded 
upon  the  principle  supposed  to  be  universally 
recognised,  that  the  judicial  department  of  every 
government,  where  such  department  exists,  is 
the  appropriate  organ  for  construing  the  legisla- 
tive acts  of  that  government.  Ehnendorf  v.  Tay- 
lor et  al.,  10  Wheat.  152;  6  Cond.  Rep.  47. 

248.  On  this  principle,  the  construction  given 
by  the  supreme  court  of  the  United  States,  to 
the  constitution  and  laws  of  the  United  States, 
will  be  received  by  the  states  as  their  true  con- 
struction.    Ibid. 

249.  The  statute  laws  of  the  states  must  fur- 
nish the  rule  of  decision  to  the  federal  courts,  as 
far  as  they  comport  with  the  constitution  of  the 
United  States,  in  all  cases  arising  w-ithin  the 
respective  states;  and  a  fixed  and  received  con- 
struction of  their  respective  statute  laws,  in 
their  own  courts,  makes  a  part  of  such  statute 
law.  Sliclby  et  al.  v.  Guy,  11  Wheat.  361;  6 
Cond.  Rep.  345. 

250.  The  supreme  court  adopts  the  local  law 
of  real  property  as  ascertained  by  the  decisions 
of  the  state  courts,  whether  these  decisions  are 
grounded  on  the  construction  of  the  statutes  of 
the  state,  or  form  a  part  of  the  unwritten  law 
of  the  state,  which  has  become  a  fixed  rule  of 
property.  Jackson  v.  Chew,  12  Wheat.  153 ;  6 
Cond.  Rep.  489. 

251.  The  true  exposition  of  the  thirty-fourth 
section  of  the  judiciary  act  of  1789.  ch.  20, 
which  provides  that  "  the  laws  of  the  several 
states,  except  where  the  constitution,  treaties, 
or  laws  of  the  United  States  shall  otherwise  re- 
quire or  provide,  shall  be  regarded  as  rules  of 
decision  in  trials  at  common  law,  in  the  courts  of 
the  United  States,  where  ihey  apply,"  is,  that 
the  rights  of  persons  and  rules  of  property,  as 
settled  in  the  states,  shall  be  guides  to  the  courts 
of  the  United  States,  in  controversies  depending 
before  such  courts.  United  States  v.  IVonson.  1 
Gallis.  C.  C.  R.  5. 

252.  The  laws  of  the  state  regulating  titles 
and  remedies  to  real  estates,  must,  in  the  ab- 
sence of  other  regulations  by  the  United  States, 
be,  upon  general  principles,  the  rules  of  decision, 
equally  between  citizens  and  foreigners.  Soci- 
ety for  the  Propagation  of  the  Gospel,  Sfc.  v. 
Wheeler,  2  Gallis.  C.  C.  R.  105. 


253.  If  a  contract  made  in  a  particular  state, 
or  will)  a  view  to  its  laws,  be  discharged  under 
a  law  of  that  state,  against  which  no  constitu- 
tional objection  exists;  such  law  would  be  re- 
garded as  a  rule  of  decision  by  the  federal 
courts,  as  well  as  that  under  which  it  was  cre- 
ated.    Golden  V.  Prince,  3  Wash.  C.  C.  ]{.  313. 

254.  The  laws  of  the  states,  as  to  rights,  fur- 
nish rules  of  decision  for  the  federal  courts, 
under  certain  qualifications;  but  as  to  remedies, 
they  have  no  bindin;i:  force  in  those  courts. 
Campbell  et  al.  v.  Claudius,  Peters'  C.  C.  R.  484. 

255.  The  powers  bestowed  by  the  constitu- 
tion upon  the  government  of  the  United  States, 
were  limited  in  their  extent,  and  were  not  in- 
tended, nor  can  they  be  construed  with  other 
powers  before  vested  in  the  state  governments; 
which,  of  course,  were  reserved  to  those  govern- 
ments, impliedly  as  well  as  by  an  express  pro- 
vision of  the  constitution.  Golden  v.  Prince,  3 
Wash.  C.  C.R.  313. 

256.  The  state  governments  retained  the  right 
to  make  such  laws  as  they  might  think  proper, 
within  the  ordinary  functions  of  legislation  ;  if 
not  inconsistent  with  the  powers  vested,  exclu- 
sively, in  the  government  of  the  United  Slates, 
and  not  forbidden  by  some  articles  of  the  consti- 
tution of  the  United  States,  or  of  the  state  ;  and 
such  laws  were  obligatory  upon  all  the  citizens 
of  that  state,  as  well  as  others  who  might  claim 
rights  or  redress  for  injuries  under  those  laws, 
or  in  the  courts  of  that  state.     Ibid. 

251 .  The  establishment  of  federal  courts,  and 
the  jurisdiction  granted  to  them  in  certain  spe- 
cified cases,  could  not,  consistently  with  the 
spirit  and  provisions  of  the  constitution,  impair 
any  of  the  obligations  imposed  by  the  laws  of 
the  state,  by  setting  irp  in  those  courts  a  rule  of 
decision,  at  variance  with  that  which  was  bind- 
ing upon  the  citizens,  and  which  they  were 
bound  to  obey.     Ibid. 

258.  The  laws  of  a  state,  affecting  contracts, 
regulating  the  disposition  and  transmission  of 
property,  real  orper.sonal,  and  a  variety  of  others, 
which  in  themselves  are  free  from  all  constitu- 
tional objections,  are  equally  valid  and  obliga- 
tory within  the  state,  since  the  adoption  of  the 
constitution  of  the  United  States,  as  they  were 
before.  They  provide  rules  of  civil  conduct  for 
every  individual  who  is  subject  to  their  power. 
Ibid. 

259.  Soon  after  the  decision  of  a  case  in  the 
circuit  court  for  the  district  of  East  Virginia,  a 
case  was  decided  in  the  court  of  appeals  of  the 
state,  in  which  the  question  on  the  execution 
law  of  the  state  of  Virginia  was  elaborately  ar- 
gued, and  deliberately  decided.  That  decision 
was.  that  the  right  to  take  out  an  elegit  is  not 
suspended  by  suing  out  a  writ  of  fieri  facias,  and 
consequently,  that  the  lien  of  the  judgment  con- 
tinues pending  the  proceedings  on  that  writ.  The 
supreme  court,  according  to  its  uniform  course, 
adopts  the  construction  of  the  act  which  is  made 
by  the  highest  court  of  the  state.  United  States 
V.  Morrison,  4  Peters,  127. 

260.  The  supreme  court  of  the  state  of  South 
Carolina  having  decided  that  the  act  of  the  le- 
gislature of  that  state,  of  1784,  relative  to  the 
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coramencemeiit,  within  two  years,  of  actions  of 
ejectment  after  nonsuit,  discontinuance,  &c.,  is 
a  part  of  the  limitation  act  of  1812,  and  that  a 
BUit  commenced  within  the  time  prescribed,  ar- 
rests the  limitation ;  and  this,  being  the  decision 
of  the  highest  judicial  tribunal  on  the  construc- 
tion of  a  state  law  relating  to  titles  and  real  pro- 
perty, must  be  regarded  by  this  court  as  the  rule 
to  bind  its  judgment.  Henderson  and  Wife  v. 
Griffin^  5  Peters,  151. 

261.  The  legislature  must  be  presumed  to  use 
words  in  their  known  and  ordinary  signification, 
unless  that  sense  be  repelled  by  the  context. 
"The  common  law"  is  constantly  used  in  con- 
tradistinction to  the  statute  law.  Lessee  of  Levy 
V.  M'Cartee,  6  Peters,  102. 

262.  The  supreme  court  have  uniformly 
adopted  the  decisions  of  the  state  tribunals,  re- 
spectively, in  the  construction  of  their  statutes. 
This  has  been  done  as  a  matter  of  principle,  in 
all  cases  where  the  decision  of  a  state  court  has 
become  a  rule  of  property.  Green  v.  Neal,  G 
Peters,  291. 

263.  In  a  great  majority  of  the  causes  brought 
before  the  federal  tribunals,  they  are  called  on 
to  enforce  the  laws  of  the  states.  The  rights  of 
parties  are  determined  under  these  laws;  and  it 
would  be  a  strange  perversion  of  principle,  if 
the  judicial  exposition  of  these  laws,  by  the  state 
tribunals,  should  be  disregarded.  These  expo- 
sitions constitute  the  law,  and  fix  the  rule  of  pro- 
perty. Rights  are  acquired  under  this  rule;  and 
it  regulates  all  transactions  which  come  within 
its  scope.     Ibid. 

264.  On  all  questions  arising  under  the  consti- 
tution and  laws  of  the  Union,  (he  supreme  court 
may  exercise  a  revising  power;  and  its  decisions 
are  final  and  obligatory  on  all  other  judicial  tri- 
bunals, state  as  well  as  federal.  A  state  tribunal 
has  a  right  to  examine  any  such  questions,  and 
to  determine  thereon  ;  but  its  decisions  must  con- 
form to  those  of  the  supreme  court,  or  the  cor- 
rective power  may  be  exercised.  But  the  case 
is  very  different  when  the  question  arises  under 
a  local  law.  The  decision  of  this  question  by 
the  highest  tribunal  of  a  state,  should  be  consi- 
dered as  final  by  the  supreme  court;  not  be- 
cause the  state  tribunal  in  such  a  case  has  any 
power  to  bind  the  supreme  court,  but,  because, 
in  the  language  of  the  court,  in  the  case  of  Shelby 
et  al.  V.  Guy,  11  Wheat.  361,  "a  fixed  and  re- 
ceived construction  by  a  state  in  its  own  courts, 
makes  a  part  of  the  statute  law."     Ibid. 

265.  If  the  construction  of  the  highest  judicial 
tribunal  of  a  state  forms  a  part  of  the  statute 
law,  as  much  as  an  enactment  by  the  legislature, 
how  can  the  supreme  court  make  a  distinction 
between  them?  There  could  be  no  hesitation 
in  so  modifying  the  decisions,  as  to  conform 
to  any  legislative  alteration  in  a  statute;  and 
why  should  not  the  same  rule  apply,  where 
the  judicial  branch  of  the  state  government,  in 
the  exercise  of  its  acknowledged  functions, 
should,  by  construction,  give  a  different  effect  to 
a  statute  from  what  had  at  first  been  given  to  it  1 
The  charge  of  inconsistency  might  be  made 
with  more  force  and  propriety  against  the  federal 
tribunals  for  a  disregard  of  this  rule,  than  by 
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conforming  to  it.  They  profess  to  be  bound  by 
the  local  law,  and  yet  they  reject  the  exposition 
of  that  law  which  forms  a  part  of  it.  It  is  no 
answer  to  this  objection,  that  a  ditferent  exposi- 
tion was  formerly  given  to  an  act  which  was 
adopted  by  the  federal  court.  The  inquiry  is, 
what  is  the  settled  law  of  the  state  at  the  time 
the  decision  is  made.  This  constitutes  the  rule 
of  property  within  the  state,  by  which  the  rights 
of  litigant  parties  must  be  determined.     Ibid. 

266.  As  the  federal  tribunals  profess  to  be  go- 
verned by  this  rule,  they  cannot  act  inconsistently 
by  enforcing  it.  If  they  change  their  decision, 
it  is  because  the  rule  on  which  the  decision  was 
founded,  has  been  changed.     Ibid. 

267.  The  exposition  of  the  acts  of  the  several 
legislatures,  is  the  appropriate  duty  of  the  state 
courts ;  and  the  federal  courts  will  always  feel 
great  reluctance  in  breaking  the  way  in  explana- 
tion of  such  statutes;  and  will  not  do  so,  unless 
really  necessary  for  the  decisions  of  cases  be- 
fore them.  Coates,  Ex'x,  v.  Muse^s  Admb;  1 
Brockenb.  C.  C.  R.  539. 

268.  No  court  ought,  unless  the  terms  of  an 
act  of  congress  render  it  unavoidable,  to  give  a 
construction  to  the  act  which  should,  however 
unintentional,  involve  a  violation  of  the  consti- 
tution. The  terms  of  the  act  of  1824,  may  well 
be  satisfied  by  limiting  its  operation  to  modes  of 
practice  and  proceeding  in  the  courts  below, 
without  changing  the  effect  or  conclusiveness  of 
the  verdict  of  a  jury  upon  the  facts  litigated  on 
the  trial.  The  party  may  bring  the  iacts  into 
review  before  the  appellate  court,  so  far  as  they 
bear  upon  questions  at  law,  by  a  bill  of  excep- 
tions; if  there  be  any  mistake  of  the  facts,  the 
court  below  is  competent  to  redress  it,  by  grant- 
ing a  new  trial.  Parsons  v.  Bedford  et  al.,  3  Pe 
ters,  414. 


STATUTE  OF  FRAUDS. 

1.  The  statute  of  frauds  of  New  York  is  a 
transcript  of  the  statute  of  29  Charles  II.,  ch.  3. 
It  declares  that  no  action  shall  be  brought  te 
charge  a  defendant  on  a  special  promise  foi 
debt,  default,  or  miscarriage  of  another,  unless 
the  agreement,  or  some  memorandum,  or  note 
thereof,  be  in  the  writing,  or  signed  by  the  party, 
or  by  some  one  by  him  authorized.  The  words 
'•collateral"  or  "original  promise,"  do  not  occur 
in  the  statute;  and  have  been  introduced  by 
courts  to  explain  its  objects,  and  expound  its  true 
int.erpretation.  DWolfy.  Rabaiid  et  al.,  1  Peters, 
499. 

2.  Whether,  by  the  true  intent  of  the  statute 
of  fraud-s,  it  was  to  extend  to  cases  w-here  the 
collateral  promise,  (so  called,)  was  a  part  of  the 
original  agreement,  and  founded  on  the  same 
consideration,  moving  at  the  same  time  between 
the  parties ;  or  whether  it  was  confined  to  cases 
where  there  was  already  a  subsisting  debt  or 
demand,  and  the  promise  was  merely  founded 
upon  a  subsequent  and  distinct  understanding; 
might,  if  the  point  were  entirely  new.  deserve 
very  grave  deliberation.    But  it  has  been  closed 
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wilhiii  very  narrow  limits  by  the  course  of  the 
authorities,  and  seems  scarcely  open  for  peneral 
exaniiiiation  ;  at  least  in  those  states  where  the 
Eniilish  authorities  have  betMi  fully  recof^niseil 
unil  aiiopteil  into  practice.     Ibid. 

3.  If  A  ac;ree  to  advance  B  a  sum  of  money, 
for  which  H  is  to  be  answerable,  but  at  the  same 
time  it  is  expressly  upon  the  understanding  that 
C  will  do  some  act  for  the  security  of  A.  and  en- 
ter into  an  agreement  with  A  for  that  puriw.se, 
it  would  scarcely  seem  a  case  of  mere  collateral 
undertaking,  but  rather  a  trilateral  contract. 
The  contract  of  B  to  repay  the  money,  is  not 
coincident  with,  nor  the  same  contract  withC  to 
do  the  act.  Each  is  an  original  promise;  though 
the  one  may  be  deemed  subsidiary,  or  secondary 
to  the  other.  The  original  consideration  flows 
from  A,  not  solely  upon  the  promise  of  either  B 
or  C,  but  upon  the  promise  of  both,  diverso  in- 
tuita;  and  each  becomes  liable  to  A.  not  upon  a 
joint  but  a  several  original  undertaking.  Each 
is  a  direct  original  promise,  founded  upon  the 
same  consideration.     Ibid.  500. 

4.  The  case  of  Wain  v.  Warlters.  (5  East.  10.) 
was  the  first  case  which  settled  the  point,  that  it 
was  necessary,  in  onler  to  escape  from  the  sta- 
tute of  frauds,  that  the  agreement  should  con- 
tain the  consideration  for  the  promise  as  well  as 
tlie  promise  itself.  If  it  contain  it,  it  has  since 
been  determined  that  it  is  wholly  immaterial 
whether  the  consideration  be  stated  in  express 
terms,  or  by  necessary  implication.  That  case 
has  been  adopted,  to  a  limited  extent,  by  the 
courts  of  New  York  into  its  jurisprudence,  as  a 
sound  construction  of  the  statute.     Ibid.  501. 

5.  The  statute  of  frauds  in  Maryland  requires 
written  evidence  of  the  contract,  or  a  court  can- 
not decree  performance.  The  words  of  the  sta- 
tute are  "  unless  the  agreement  upon  which  such 
action  shall  be  brought,  or  some  memoratjdum 
or  note  thereof,  shall  be  in  writing,  signed  by  the 
party  to  be  charged  therewith,  or  by  some  other 
person  by  him  thereto  lawfully  authorized." 
Barry  v.  Coombe,  1  Peters,  650. 

6.  A  note  or  memorandum  in  writing  of  the 
airreement  between  parties,  is  sufficient  under 
the  statute  of  frauds  of  INIaryland  ;  and  in  order 
to  obtain  specific  performance  in  equity,  the  note 
in  wiiting  must  be  sufficient  to  sustain  an  action 
at  law.  The  form  is  not  regarded,  or  the  place 
of  signature,  provided  it  be  in  the  handwriting 
of  the  party,  or  his  agent,  and  furnish  evidence 
of  a  complete  and  practicable  agreement.  A 
court  of  equity  will  supply  no  more  than  the  or- 
dinary incidents  to  such  an  agreement,  such  as 
the  ingredients  of  a  complete  transfer,  usual 
covenants,  &c.     Ibid. 

7.  An  examination  of  the  cases  will  show  that 
courts  of  equity  are  not  particular,  with  regard 
to  the  direct  and  immediate  purpose  for  which 
the  written  evidence  of  the  contract  was  created. 
It  is  written  evidence  which  the  statute  requires ; 
and  a  note  or  letter,  and  even  in  one  case  a  let- 
ter, the  object  of  which  was  to  annul  the  con- 
tract, on  a  ground  really  not  unreasonable,  was 
held  to  bring  a  case  within  the  provisions  of  the 
statute.     Ibid.  651. 

8.  Where,  in  an  account  stated  by  the  parties, 


in  the  handwriting  of  the  defendant,  his  name 
being  written  by  him  at  the  head  of  the  account, 
a  balance  was  acknowiedgeil  to  be  due  by  him 
to  the  complainant,  in  the  bill  for  a  specific  per- 
formance, ihi-re  was  th<>  following  credit;  "By 
my  purchase  of  your  half,  E.  B.  wharf  and  pre- 
mises, tins  day  agreed  upon  between  us,  seven 
thousiind  five  hundred  and  seventy-eight  dollars 
and  sixty-three  cents;"  it  was  held  to  be  a  suf- 
ficient memorandum  in  writing  under  the  sta- 
tute of  frauds  of  Maryland,  upon  which  the  court 
could  tiecree  a  speciiic  pertormance  of  the  sale 
of  the  estate  referred  to  ;  other  matters  appearing 
in  evidence,  ami  by  the  admissions  of  the  de- 
fendant in  his  answer,  to  show  the  particular 
property  designated  by  "your  half  E.  B.  wharf 
and  premises."     Ibid. 

9.  In  cases  not  absolutely  closed  by  authority, 
the  supreme  court  has  always  expressed  a  strong 
inclination  not  to  extend  the  operation  of  the  sta- 
tute of  frauds  so  as  to  embrace  original  and  dis- 
tinct promises,  made  by  dilferent  persons  at  the 
same  time,  upon  the  same  general  consideration. 
Towndey  v.  SitmraU,  2  Peters,  182. 

10.  If  A  says  to  B,  pay  so  much  money  to  C 
and  I  will  repay  it  to  you,  it  is  an  original  inde- 
pendent promise  :  and  if  the  money  is  paid  upon 
the  faith  of  it,  it  has  been  always  deemed  an 
obligatory  contract,  even  though  it  be  by  parol ; 
because  there  is  an  original  consideration  mov- 
ing between  the  immediate  parties  to  the  con- 
tract.    Ibid. 

11.  Parol  evidence  cannot  be  given  to  explain 
the  terms  used  in  written  papers  which  were  set 
up  to  prove  an  undertakins  or  guaranty.  Clarke 
V.  Russell,  3  Dall.  415  ;   1  Cond.  Rep.  193. 

12.  The  undertaking  declared  upon,  being  for 
the  duty  of  another,  it  must,  to  save  it  from  the 
statute  of  frauds  and  perjuries,  be  in  writing, 
and  wholly  so.     Ibid. 

13.  The  best  judges  in  England  have  been  of 
opinion,  that  relaxing  the  construction  of  the  sta- 
tute of  frauds,  ought  not  to  be  extended  further 
than  it  has  alreatly  been  carried;  and  the  su- 
preme court  entirely  concurs  in  that  opinion. 
Grant  v.  Naylor,  4  Cranch,  224  ;  2  Cond.  Rep.  95. 

14.  A  promise  to  pay  a  sum  of  money  as  a 
compensation  to  the  plaintiff  for  the  injury  done 
him  by  the  misconduct  of  the  defendant  in  ob- 
taining a  patent  in  his  own  name  for  land  which 
he  ought  to  have  patented  in  the  name  of  the 
[)laintifr,  and  in  preventing  the  plaintifi' from  ob- 
taining a  patent  in  his  own  name,  and  in  con- 
sideralion  of  the  defendant's  having  procured 
the  patent  to  be  issued  to  himself,  is  a  contract 
for  the  sale  of  the  land  within  the  statute  of 
frauds,  and.  must  be  in  writing.  Hughes  v. 
Moore,  1  Cranch,  178;  2  Cond.  Rep.  466. 

15.  The  statute  of  13  Elizabeth,  ch.  2,  is  now 
fully  settled  to  be  only  an  affirmance  of  the  com- 
mon law.  Meeker  v.  Wilson.  1  Gallis.  C.  C.  R. 
419. 

16.  The  English  statute  of  frauds,  requires 
the  agreement  to  be  in  writing,  which  includes 
the  consideration;  the  Virginia  statute  requires 
only  the  promise  to  be  in  writing,  of  which  the 
consideration  is  not  an  integral  part.  Violet  v. 
Patton,  5  Cianch,  142:  2  Cond.  Rep.  214. 
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17.  E.  B.  C,  having  an  interest  in  a  cargo  at 
sea,  agreed  with  VV.  Tor  the  sale  of  it,  and  W. 
signed  the  following  agreement :  "  \V.  agrees  to 
purchase  the  interest  of  E.  B.  C.  in  the  cargo  of 
the  Arislides,  say  two  thousand  five  hundred 
and  twenty-two  dollars  and  eighty-three  cents. 
at  fifteen  per  cent,  advance  on  said  amount, 
payable  at  five  months  from  date,  and  to  give  a 
note  or  notes  for  the  same,  with  an  improved 
endorser."  In  an  action  on  the  notes  given  in 
pursuance  of  this  agreement,  the  want  of  a  legal 
consideration  under  the  statute  of  frauds  being 
set  up  as  a  defence,  on  the  ground  of  mutuality. 
in  the  written  contract,  the  court  left  it  to  the 
jury  to  infer  from  the  evidence,  an  actual  per- 
formance of  the  contract.  Wcigktman  v.  Cald- 
well, 4  Wheat.  85;  4  Cond.  Rep.  398. 

18.  In  cases  where  the  sale  is  not  absolute, 
but  conditional,  the  want  of  possession,  if  con- 
sistent with  the  stipulations  of  the  parties,  and, 
a  fortiori,  when  flowing  from  the  nature  of  the 
contract,  has  never  been  considered  a  fraud. 
Conard  v.  The  Atlantic  Ins.  Co.,  1  Peters,  449. 

19.  A  conveyance  of  the  whole  of  his  pro- 
perty by  a  husband  to  trustees,  for  the  benefit 
of  his  wife  and  his  issue,  is  a  voluntary  convey- 
ance ;  and  is  at  this  day  held  by  the  courts  of 
England  to  be  absolutely  void  under  the  statute 
of  the  twenty-seventh  of  Elizabeth,  against  a 
subsequent  purchaser,  even  although  he  pur- 
chased with  notice.  These  decisions  do  not 
maintain  that  a  transaction,  valid  at  the  time,  is 
rendered  invalid  by  the  subsequent  act  of  the 
party.  They  do  not  maintain  that  the  character 
of  the  transaction  is  changed;  but  that  testi- 
mony, afterwards  furnished,  may  prove  its  real 
character.  The  subsequent  sale  of  the  pr-operty 
is  carried  back  to  the  deed  of  settlement,  and 
considered  as  proving  that  deed  to  have  been 
executed  with  a  fraudulent  intent  to  deceive  a 
subsequent  purchaser.  Calhcarl  et  at.  v.  Robin- 
son. 5  Peters,  264. 

20.  A  subsequent  sale,  without  notice,  by  a 
person  who  had  made  a  settlement  not  on  valu- 
able consideration,  was  presumptive  evidence 
of  fraud,  which  threw  on  those  claiming  under 
such  settlement,  the  burthen  of  proving  that  it 
was  made  bona  tide.  This  principle,  therefore, 
accordiivg  to  the  uniform  course  of  the  supreme 
court,  must  be  adopted  in  construing  the  statute 
of  27  Eliz.  as  it  applies  to  this  case.     Ibid. 

21.  There  is  nothing  in  the  statute  of  frauds 
in  Rhode  Island,  (which  is  a  copy  of  the  English 
statute,  29  Car.  II.,  ch.  3,  sec.  4,)  rendering  parol 
evidence  inadmissible  to  show  that  an  absolute 
deed  was  intended  as  a  mortgage,  and  that  the 
defeasance  has  been  omitted  or  destroyed  by 
fraud  or  mistake,  or  omitted  by  design,  upon 
mutual  confidence  between  the  parties.  Taylor 
V.  Luther,  2  Sumner's  C.  C.  R.  228. 

22.  An  agreement,  by  parol,  between  two 
proprietors  of  adjoining  lands,  to  employ  a  sur- 
veyor to  run  the  dividing  line  between  them, 
and  that  it  should  be  thus  ascertained  and  settled, 
which  was  executed,  and  the  line  accordingly 
run  and  marked  on  a  plat  by  the  surveyor,  in 
their  presence,  as  the  boundary ;  held  to  be  con- 
clusive in  an  action  of  ejectment,  after  a  corres- 


pondent possession  of  twenty  years  by  the  par- 
ties, and  those  claiming  under  them  respectively. 
Such  an  agreement  is  not  within  the  statute  of 
frauds,  as  being  a  contract  for  the  sale  of  lands, 
or  any  interest  in  or  concerning  them.  Boyd^s 
Lessee  v.  Graves  et  at.,  4  Wheat.  513;  4  Cond. 
Rep.  525. 

23.  A  voluntary  deed  is  void  only  as  to  ante- 
cedent, and  not  as  to  subsequent  creditors.  But 
when  the  record  of  a  judgment  obtained  a  short 
time  after  the  date  of  such  conveyance,  appears 
to  be  founded  on  accounts  exhibiting  a  prior  in- 
debtedness, it  is  competent  evidence  to  be  left 
to  the  jury  to  establish  the  fact  that  the  grantor 
was  indebted  at  the  date  of  the  deed.     Ibid. 

24.  A  deed  from  a  parent  to  a  child  for  the 
consideration  of  love  and  afTection  is  not  abso- 
lutely void  as  against  creditors :  it  may  be  so 
under  certain  circumstances,  but  the  mere  fact 
of  being  in  debt  to  a  small  amount,  would  not 
make  the  deed  fraudulent,  if  it  could  be  shown 
that  the  grantor  was  in  prosperous  circumstances 
and  unembarrassed,  and  that  the  gift  to  the  child 
was  a  reasonable  provision,  according  to  his  es- 
tate and  condition  in  life;  and  leaving  enough 
for  the  payment  of  the  debts  of  the  grantor. 
Ibid. 

25.  The  want  of  a  valuable  consideration  may 
be  a  badge  of  fraud,  but  it  is  only  presumptive 
and  not  conclusive  evidence  of  it,  and  may  be 
met  and  rebutted  by  evidence  on  the  other  side; 
and  where  the  deed  to  the  child  is  expressed  to 
be  for  the  consideration  of  love  and  affection, 
evidence  to  show  that  the  father  was  indebted 
at  the  time  to  the  child,  to  an  amount  equal  to 
the  value  of  the  property  conveyed  to  him,  is 
competent  to  go  to  the  jury  to  repel  the  presump- 
tion of  fraud.     Ibid. 

26.  An  absolute  bill  of  sale  of  personalty,  by 
an  insolvent,  is  fraudulent  against  creditors,  un- 
less possession  of  the  property  assigned  or  trans- 
ferred, accompanies  or  follows  the  deed.  The 
absence  of  such  possession  is  not  merely  evi- 
dence of  fraud,  but  is  a  circumstance,  per  se, 
which  makes  the  transaction  fraudulent.  The 
act  of  assembly  of  Virginia,  which  governs  this 
case,  appears,  as  far  as  respects  fraudulent  con- 
veyances, to  be  intended  to  be  co-e.xtensive  with 
the  acts  of  13  and  27  Elizabeth  ;  and  those  acts 
are  considered  as  only  declaratory  of  the  com- 
mon law.  The  decisions  of  the  English  judges, 
therefore,  apply  to  this  case.  Hamilton  v.  jRms- 
sell,  1  Cranch,  309;   1  Cond.  Rep.  318. 

27.  The  fact,  that  the  grantor  retains  posses- 
sion of  property  which  he  has  conveyed,  is  not 
an  evidence  of  fraud,  where  the  conveyance, 
from  its  terms,  is  to  leave  the  possession  in  the 
vendor.  United  States  v.  Hooe  et  al.,  3  Cranch, 
73;   1  Cond.  Rep.  458. 

28.  A  deed  made  upon  an  adequate  and  val- 
uable consideration,  which  is  actually  paid,  and 
the  change  of  property  is  bona  fide,  or  such  as 
it  purports  to  be,  cannot  be  considered  as  a  con- 
veyance to  defraud  creditors.  Wheaton  v.  Sex- 
ton's Lessee,  4  Wheat.  503;  4  Cond.  Rep.  519. 

29.  A  post-nuptial  voluntary  settlement,  made 
by  a  man,  who  is  not  indebted  at  the  time,  upon 
his  wife,  is  valid  against  subsequent  creditors. 
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Sexton  V.  Wheaton,  8  Wheat.  229  j  5  Cond.  Rep, 
419. 

30.  The  statute  13  Elizabeth,  ch.  5,  avoitls  all 
conveyances  not  made  on  a  consideration  deenn- 
ed  valuable  in  law,  as  against  previous  creditors. 
But  it  does  not  apply  to  subsequent  creditors,  if 
the  conveyance  is  not  made  with  a  fraudulent 
intent.     Ibid. 

31.  A  voluntary  settlement  in  favour  of  a  wife 
and  children,  is  not  impeachable  on  that  f;;round 
alone,  by  subsequent  creditors.  The  circum- 
stances, that  the  property  thus  conveyed,  con- 
stituted a  larjre  portion  of  the  estate  of  the 
grantor,  and  that  he  failed  within  a  short  period 
after  the  date  of  the  conveyance,  may  awaken 
suspicion,  and  strengthen  oilier  circumstances; 
but,  taken  alone,  are  not  proof  of  fraud.     Ibid. 

32.  Upon  principle  and  authority,  to  make  an 
anti-nuptial  settlement  void  as  a  fraud  upon  cre- 
ditors, it  is  necessary  that  both  parties  should 
concur  in,  or  have  cognizance  of  the  intended 
fraud.  If  the  settler  alone  intend  a  fraud,  and 
the  other  party  have  no  notice  of  it,  but  is  inno- 
cent of  it ;  the  wife  is  not,  and  cannot  be  afTected 
by  it.  INIarriage.  in  contemplation  of  the  law, 
is  not  only  a  valuable  consideration  to  support 
such  a  settlement,  but  is  a  consideration  of  the 
highest  value,  and  from  motives  of  the  soundest 
policy,  is  upheld  with  a  strong  resolution.  The 
husband  and  wife,  parties  to  such  a  contract,  are 
therefore  deemed,  in  the  highest  sense,  pur- 
chasers for  a  valuable  consideration  ;  and  so  that 
it  is  bona  fide,  and  without  notice  of  fraud, 
brought  home  to  both  sides,  it  becomes  unim- 
peachable by  creditors.  31aitniac  v.  Thompson, 
7  Peters,  348. 

33.  If  a  marriage  contract  is  executed,  the 
wife  is  a  purchaser,  and  the  contract  is  valid, 
though  the  husband  was  in  debt  at  the  time. 
Magniac  v.  Thompson,  Baldwin's  C.  C.  R.  353. 

34.  It  is  a  general  principle,  that  a  voluntary 
conveyance,  made  by  a  person  indebted  at  the 
time,  is  void  as  to  the  creditors  whose  debts  e.v- 
isted  when  the  gift  was  made.  But,  though  the 
fact  of  the  donor's  being  indebted  at  the  lime  of 
such  voluntary  conveyance,  is  a  strong  badge  of 
fraud  :  yet,  where  the  donor's  fortnne  was  ample, 
and  a  gift  made  by  him  to  his  daughter  at  her 
marriage  was  comparatively  trivial,  and  the 
husband  received  and  retained  possession  of  the 
subject  of  the  gift ;  though  the  donor  afterwards 
became  insolvent,  the  court  refused  to  set  aside 
the  gift  as  fraudulent ;  a  reasonable  advance- 
ment made  under  such  circumstances,  not  being 
embraced  by  the  statute  of  frauds.  Hopkirk  v. 
Randolph  el  al,  2  Brockenb.  C.  C.  R.  132.  See 
also  7  Peters,  204. 

35.  It  seems,  that  where  a  father  executes  a 
voluntary  bond  to  his  son-in-law.  the  obligee 
will  not  be  held  responsible  to  the  prior  creditors 
of  the  father,  for  the  money  actually  received  in 
payment,  in  whole  or  in  part,  of  the  bond  ;  such 
voluntary  bond  not  being  witliin  the  statute  of 
frauds.     Ibid. 

36.  If  several  voluntary  conveyances  are  made 
to  different  individuals,  which  are  fraudulent  as 
to  creditors,  the  donees  will  not  be  held  liable  only 
for  the  proportions  which  their  respective  gifts 


bear  to  the  debts  of  the  donor,  but  the  whole  of 
every  such  gift  will  be  subject  to  the  payment 
of  the  debts  of  the  donor.     Jbid. 

37.  T.  li.  conveyotl  lands  to  his  three  sons, 
without  valuable  consideration,  who  conveyed 
them  away  to  third  per.^ons.  Query,  are  the 
lands  in  the  hands  of  a  purchaser  liable  to  the 
claim  of  a  creditor  of  the  father?  However 
this  may  be,  the  creditor  cainiot  be  compelled 
to  proceed  against  such  purchaser;  and  no  de- 
cree would  be  rendered  against  him,  in  aid  of  a 
volunteer  who  was  able  to  pay  the  debt.     Jbid. 

38.  The  statute  of  frauds  avoids  all  covenous 
conveyances  made  with  intent  to  delay,  hinder, 
or  defraud  creditors,  but  does  not  e.\tend  to  con- 
veyances made  on  valuable  consideration,  and 
in  good  faith  ;  therefore,  where  husband  and 
wife  made  a  conveyance  of  land  to  trustees,  for 
the  use  and  benefit  of  the  wife,  in  consideration 
of  the  wife's  relinquishing  her  right  of  dower  in 
other  lands,  for  the  payment  of  her  husband's 
debts  :  although  the  value  of  the  right  of  dower 
was  only  about  a  third  of  the  value  of  the  land 
conveyed  for  her  benefit,  yet  such  conveyance 
is  not  absolutely  void  ;  but,  in  a  court  of  law, 
must  be  adjudged  to  be  valid.  Wright  and 
Cooke  v.Stanard,  2  Brockenb.  C.  C.  R.  311. 

39.  The  declarations  of  the  debtor  are  not 
evidence  to  defeat  the  title  of  the  grantor,  under 
a  conveyance  alleged  to  be  fraudulent.  Mammae 
()•  Co.  V.  Thompson,  Baldwin's  C.  C.  R.  357. 

40.  A  contract  or  conveyance,  in  considera 
tion  of  a  future  marriage,  is  within  the  sixth 
section  of  the  statute  of  13  Elizabeth,  if  bona 
fide,  and  without  notice  of  fraud.  Marriage  is 
a  consideration  as  valuable  as  money,  if  bona 
fide,  &c.     Ibid. 

41.  If  a  contract  before  marriage  could  be  en 
forced  at  law  or  in  equity,  the  voluntary  per- 
formance by  the  husband  is  as  valid  as  if  done 
under  a  judgment  or  decree,  and  is  as  good 
against  creditors  who  have  no  lien.     Ibid. 

42.  Where,  by  the  marriage  articles,  the  hus- 
band was  to  erect  a  house  and  furnish  it  as  he 
thought  fit,  an  indiscreet  expenditure  for  furni- 
ture is  not,  per  se,  fraudulent  against  creditors, 
urdess  it  is  so  extravagant  as  at  first  blush  to 
indicate  a  fraudulent  motive.  The  creditors  of 
the  husband  may  take  the  excess.     Ibid.  364. 

43.  Where  the  sum  stipulated  by  articles  be- 
fore marriage  has  not  been  made  up,  the  hus- 
band may  do  it  afterwards,  on  the  eve  of  a  judg- 
ment against  him,  if  done  in  performance  of 
the  articles,  or  so  accepted  by  the  trustee.   Ibid. 

44.  The  rule  which  has  uniformly  been  ob- 
served by  the  supreme  court  in  construing  sta- 
tutes, is  to  adopt  the  construction  made  by  the 
courts  of  the  country  by  whose  legislature  the 
statute  was  enacted.  This  rule  may  be  suscept- 
ible of  some  modification  when  applied  to  Bri- 
tish statutes  which  are  adopted  in  any  of  the 
states.  By  adopting  them,  they  become  our 
own,  as  entirely  as  if  they  had  been  enacted  by 
the  legislature  of  the  state.  Calhcart  et  al.  v. 
Robinson,  5  Peters,  264. 

45.  The  construction  which  British  statutes 
had  received  in  England  at  the  time  of  their 
adoption  in  this  country,  indeed  to  the  time  of 
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the  separation  of  this  country  from  the  British 
empire,  may  very  properly  be  considered  as  ac- 
companying the  statutes  themselves,  and  form- 
ing an  integral  part  of  them.  But  however  sub- 
sequent decisions  may  be  respected,  and  cer- 
tainly they  are  entitled  to  great  respect,  their 
absolute  authority  is  not  admitted.  If  the  Eng- 
lish courts  vary  their  construction  of  a  statute 
which  is  common  to  both  countries,  we  do  not 
hol(l  ourselves  bound  to  fluctuate  with  them. 
Ibid. 

46.  At  the  commencement  of  the  American 
revolution,  the  construction  of  the  statute  of 
Elizabeth  seems  to  have  been  settled.  The 
leaning  of  the  courts  towards  the  opinion  that 
every  voluntary  settlement  would  be  deemed 
void  as  to  subsequent  purchasers,  was  very 
strong  J  and  few  cases  are  to  be  found  in  which 
such  conveyance  has  been  sustained.  But  those 
decisions  seem  to  have  been  made  on  the  prin- 
ciple that  such  subsequent  sale  furnishes  a 
strong  presumption  of  a  fraudulent  intent,  which 
threw  on  the  person  claiming  under  the  settle- 
ment the  burthen  of  proving  it  from  the  settle- 
ment itself,  or  from  extrinsic  circumstances,  to 
be  made  in  good  faith;  rather  than  as  furnishing 
conclusive  evidence,  not  to  be  repelled  by  any 
circumstances  whatever.     Ibid. 

47.  A  bill  was  filed  in  the  circuit  court  of  the 
United  States  for  the  district  of  Kentucky,  claim- 
ing certain  lands  in  Kentucky,  under  an  agree- 
ment by  parol,  by  Carrington  with  Williams,  for 
an  exchange  of  lands;  and  in  which  exchange 
C,  the  husband  and  devi.sor  of  the  claimant, 
agreed  to  give  certain  lands  then  owned  by  him 
in  Virginia  to  VV.,  and  of  which  W.  took  posses- 
sion, and  part  of  which  he  sold,  and  for  which 
VV.  was  to  convey  certain  military  lands  in  Ken- 
tucky to  C.  The  bill  prayed  that  the  heir  of  W. 
should  be  decreed  to  convey  the  lands  ;  and  that 
certain  persons  who,  knowing  of  the  agreement 
between  C.  and  W.,  had  purchased  from  the 
heir  of  VV.,  and  who  had  obtained  from  the  heir 
of  W.  the  legal  title  to  a  part  of  the  same  lands, 
should  be  decreed  to  convey  the  same  to  the 
complainant.  The  court  held,  that  although  the 
statute  of  frauds  avoids  parol  contracts  for  lands, 
yet  the  complete  execution  of  the  contract  in 
this  case  by  Carrington,  by  conveying  to  Wil- 
liams the  land  he  agreed  to  give  to  Williams  in 
exchange,  prevents  the  operation  of  the  statute 
in  this  case.  This  was  undoubtedly  supposed 
in  Virginia  to  be  the  sound  construction  of  the 
statute,  when  this  contract  was  made;  and  as 
the  lands  then  lay  in  Virginia,  Kentucky  being 
then  a  part  of  that  state,  this  construction  forms 
the  law  of  the  contract.  Caldwell  v.  Carrington, 
9  Peters,  86. 

48.  A  father,  in  1783,  made  a  voluntary  deed 
of  gift  of  certain  slaves  to  his  only  son,  and  pos- 
session followed,  and  accompanied  the  deed;  in 
1785  the  father  died,  having  appointed  his  wife, 
and  another,  executrix  and  executor  of  his  last 
will.  Subsequently,  the  son  and  donee  qualified 
as  administrator  de  bonis  non  upon  his  father's 
estate ;  and  in  that  capacity,  a  judgment  at  law, 
quando  assets,  was  rendered  against  him  for  a 
considerable   sum  of  money,   the   jury  having 
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found  for  the  administrator  on  the  plea  of  fully 
administered.  Many  years  after  the  date  of  this 
judgment;  the  plaintiffs  filed  a  bill  in  chancery 
agamst  the  administrator  and  others,  assailing 
the  deed  of  1783  as  fraudulent  as  to  creditors, 
and  claiming  to  have  their  debt  discharged  out 
of  the  property  conveyed  by  that  deed.  Held, 
that  the  slaves  conveyed  by  such  voluntary  deed 
are  not  assets  in  the  hands  of  the  representa- 
tive of  the  donor's  estate,  although  such  repre- 
sentative was  the  donee  himself.  Backhouse, 
AdmWs,  V.  Jetfs  Adm'rs  et  al.,  1  Brockenb.  C.  C. 
R.  500. 

49.  Although  such  voluntary  deed  is  void  as 
to  creditors,  whether  the  transaction  involve 
moral  turpitude  or  not,  it  vests  in  the  donee  a 
title  that  is  good  against  all  the  world  save  cre- 
ditors, and  defeasible  by  them  only.  Though 
creditors  have  a  claim  upon  the  slaves  conveyed 
by  such  deed,  for  the  payment  of  their  debts, 
they  have  no  title  to  the  slaves  themselves. 
The  donee  does  not  seem  to  be  a  mere  trustee 
for  creditors,  and  is  not  liable  for  the  hires  aiid 
profits  of  the  slaves  and  their  is.sue,  or  for  inte- 
rest on  the  sales  of  such  as  have  been  sold  from 
the  time  that  he  received  them,  or  that  the 
slaves  were  sold;  but  he  is  responsible  only  foi 
the  slaves  themselves,  and  their  issue  that  were 
in  being  when  the  demand  was  made  by  cre- 
ditors, and  their  profits  from  that  date ;  and  for 
the  money  actually  received  for  those  which 
have  been  sold,  and  interest  thereon,  from  the 
time  that  the  demand  was  made,  viz.,  from  the 
institution  of  the  suit.     Ibid. 

50.  A  voluntary  conveyance,  or  a  conveyance 
in  fraud  of  the  law,  is  not  a  nullity,  but  binds 
parlies  and  privies.  Randall  v.  Phillips,  3  Ma- 
son's C.  C.  R.  378. 

51.  A  conveyance  is  fraudulent,  under  the 
statute  13  Eliz.  ch.  5,  where  the  same  is  volun- 
tarily made  by  the  owner  of  the  land,  if  land  be 
conveyed,  the  grantor  being  indebted  at  the  time 
it  was  e.vecuted;  the  conveyance  must  have 
been  nnade  with  ifilent  to  delay,  hiniler,  or  de- 
fraud creditors.  Gilmore  v.  The  North  America 
Land  Co.,  Peters'  C.  C.  R.  460. 

52.  A  fraudulent  intent  will,  in  general,  be 
presumed  from  the  fact  that  the  parly  conveying 
was  indebted  at  the  time  the  conveyance  was 
executed.     Ibid. 

53.  A  trust  created  by  a  parol  contract,  will  be 
enforced  in  equity,  against  a  party  who  does  not 
insist  on  the  defence  of  the  statute  of  frauds. 
Flagg  v.  3Ian7i,  2  Sumner's  C.  C.  R.  487. 

54.  Rhode  Island. — Semble :  That  the  excep- 
tion of  the  statute  of  frauds  in  England  and  Mas- 
sachusetts, as  to  resulting  trusts,  is  merely  an 
affirmance  of  the  general  law,  and  does  not 
create  a  saving  of  resulting  trusts,  which  would 
otherwise  have  been  cut  off,  unless  in  writing. 
Accordingly,  in  Rhode  Island,  where  the  statutes 
contain  no  such  exception,  resulting  trusts  are  on 
the  same  footing  as  in  Massachusetts,  and  in 
England.  Robinson  v.  Codman,  1  Sumner's  C. 
C.  R.  128. 

55.  It  has  been  decided,  that  in  cases  not 
within  the  statute  of  frauds^,  evidence  may  be 
given  to  contradict  a  written  sirhj)ip  contract,  by 
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showing  that  the  whole  of  it  was  not  reciuceil  to  trust,  and  that  the  contract  was  withni  the  sta- 
writin"!'    It  may  be  well  doubled,  novenheless,  1  lute  of  frauds.     Jbid. 

whether  the  safest  rule  is  not  to  apply  the  policy  64.  The  statute  of  frauds  is  never  allowed  as 
and  rule  of  the  statute  of  frauds  to  all  cases  of  j  a  protection  to  frauds,  or  as  a  means  of  seducing 
written  contracts.    M-Culloch  v.  Girard,  4  Wash.  ;  the  innvarv  into  false  confidence  to  their  injury 


C.  C.  R.  289. 

56.  One  proposed  to  the  plaintifls.  in  the  pre- 
sence of  the  defendant,  to  ship  tliem  a  (luantiiy 
of  sugars  in  the  defendant's  hands,  on  receiving 


Jenkins  v.  'FJdridgc,  3  Story's  C.  C.  R.  184. 

65.  The  iloctrine  that  the  statute  of  frauds 
ajiplies  to  cases  of  agreements  in  consideration 
of  marriage,  where  reliance  is  placed  fcolely  on 
an  authority  to  draw  npoii  the  plai'ntitrs  for  the  the  honour,  word,  or  promise  of  the  party,  is  re- 
amonnt.  It  was  thereupon  agreed  that  the  ship-  i  stricted  to  cases  of  marriage,  and  does  noi  apply 
meiit  should  be  made,  and  tiie  authority  given,  tocases  where  there  has  been  a  part-performance 
The  owner  of  the  susars,  accordingly  wrote  a    on  the  other  side.      Ibid. 

letter  to  the  defendant",  desiring  him^to  ship  the  I      66.  Query,  Whether  the  doctrine  as  to  cases 
suf^ars  on  board  such  vessel  as  the  defendant  |  of  marriage  is  well  founded.     Ibid. 
mr'ht  direct,  consigned  to  the  plaintiffs,  and  next        67.  Where  the  evidence  showed  that  the  de- 
day  handed  it  to  him.     The  defendant  wrote,  |  fendant  agreed  to  reduce  the  trust  to  writing. 


"agreed  to"  on  the  letter,  and  signed  his  name  or  to  keep  a  private  memorandum  thereof,  it 
beneath,  upon  which  the  authority  to  draw  was  was  held,  that  this  took  it  out  of  the  statute,  and 
given.  Held,  that  the  defendant's  undertaking  .showed  that  it  was  not  a  mere  subsequent  pro- 
was  an  oriiiinal  part  of  the  entire  transaction  ;  mise,  but  a  part  of  the  original  agreement.  Ibid. 
and  that  the  consideration  running  from  the  plain-  68.  There  is  no  substantial  difference  in  re- 
tifi's,  to  the  owner  of  the  sugars,  which  was  not  spect  to  trusts,  between  the  statute  of  frauds  of 
expressed  in  the  letter,  m'ighl  be  proved  by  Massachusetts,  under  the  act  of  1783,  or  the  re- 
parol,  as  it  did  not  contradict  the  written  agree-  vised  statute  of  1832,  and  the  statute  of  29  Car. 


parol, 

ment.     Rabaud  v.  D'lVolf,  Paine's  C.  C.  R.  580. 

57.  The  late  decisions  in  England  require  an 
agreemeirt  to  pay  the  debt  of  another  to  state 
the  consideration.  How  ^"  Co.  v.  Kemball,  2 
M'Lean's  C.  C.  R.  103. 

58.  Prior  to  these  decisions  the  rule  was  other- 
wise.    Ibid. 

59.  In  this  country  the  weight  of  authority  is 
not  with  the  English  decisions.     Ibid. 

60.  A  guarantor,  who,  having  the  interest  in 
a  note,  assigns  it,  and  adds  an  increased  obliga- 
tion, is  bound,  the  assignment  being  a  contract, 
&c.     Ibid. 

61.  Under  the  statute  of  Illinois,  a  declaration 
of  trust  unrecorded  is  inoperative.  Hubbard  v. 
Turner,  2  :srLean's  C.  C.  R.  579. 

62.  Where  an  agreement  was  made  for  the 
purchase  of  lands,  and  the  following  paper  was 

given : — 

'•Ellsworth,  Dec.  15,  1834. 
"Received  of  Daniel  Burnham  and  Cyrus  S. 
Clark,  one  thousand  dollars,  to  be  accounted  for, 
if  they  shall  furnish  me  satisfactory  security  for 
certain  lands  on  the  Naraguagas  river,  say  one 
hundred  and  nineteen  thousand  acres,  for  one 
hundred  and  thirteen  thousand  dollars,  on  or  be- 
fore Friday  morning  next;  otherwise  to  be  for- 
feited. John  Black." 

It  was  held  to  be  a  sufficient  memorandum  of 
the  terms  of  sale,  under  the  statute  of  frauds. 
Clark  y.  Burnham.  2  Story's  C.  C.  R.  1. 

63.  But  a  parol  agreement  having  been  subse- 
quently substituted  therefor,  by  which  the  said 
land  was  transferred,  by  deed,  to  other  persons 
than  those  therein  mentioned,  and  a  bill  being 
brought  by  Clark  to  recover  a  certain  part  from 
the  grantees,  as  a  resulting  trust  to  him,  it  was 
held,  the  written  memorandum  only  created  a 
presumption  of  a  resulting  trust,  which  could 
be  rebutted  by  proof;  and  proof  being  given  that 
Clark  did  not  advance  any  portion  of  the  pur- 
chase-money, as  stated  in  the  memorandum,  it 
was  held,  that  he  was  not  entitled  to  a  resulting 


II.     Ibid. 


STATUTES  OF  LLMITATION. 

1.  Acts  of  limitation  are  of  daily  cognizance 
in  the  courts  of  the  United  States;  and  in  fixing 
the  rights  of  parties,  they  must  be  regarded  as 
well  in  the  federal  as  in  the  state  courts.  Ross 
and  King  v.  Duval  et  al,  13  Peters,  45. 

2.  Construction  of  the  act  of  limitations  of 
Virginia  of  1829.  It  is  a  sound  principle,  that 
where  a  statute  of  limitations  prescribes  the 
time  within  which  suit  shall  be  brought,  or  an 
act  done,  and  a  part  of  the  time  has  elapsed, 
effect  may  he  given  to  the  act;  and  the  time 
yet  to  run  being  a  reasonable  part  of  the  whole 
time,  will  be  considered  the  limitation  in  the 
mind  of  the  legislature  in  such  ca.ses.  This  rule 
is  believed  to  be  founded  on  principle  and  au- 
thority.    Ibid. 

3.  In  cases  between  individuals,  where  the 
statute  of  limitations  would  be  a  bar  at  law,  the 
same  rule  is  undoubtedly  applied  in  a  court  of 
equity.  And  where  the  fact  appears  on  the  face 
of  the  bill,  and  no  circumstances  are  slated 
which  take  the  case  out  of  the  operation  of  the 
act,  the  defendant  may,  undoubtedly,  take  ad- 
vantage of  it  by  demurrer,  and  is  not  bound  to 
plead  or  answer.  The  State  of  Rhode  Island  v. 
The  Stale  of  Massachusetts,  15  Peters,  233. 

4.  The  time  necessary  to  operate  as  a  bar  in 
equity,  is  fixed  at  twenty  years  by  analogy  to 
the  statute  of  limitations.     Ibid. 

5.  The  state  of  Rhode  Island  instituted  pro- 
ceedings for  the  alteration  of  the  boundary  be- 
tween her  territory  and  that  held  by  Massachu- 
setts. The  state  of  Massachusetts  claimed  that 
the  boundary-line,  which  the  state  of  Rhode 
Island  sought  to  disturb,  had  been  settled  nearly 
one  hundred  years  before  this  claim  was  prose- 
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cuted  ;  the  settlement  was  alleged  to  have  been 
made  by  commissioners  appointed  bv  both  of 
the  states,  then  colonial  governments,  "and  Mas- 
sachusetts asserted  her  right  to  the  territory  on 
the  ground  of  length  of  possession  and  the  limi- 
tation imposed  by  prescription.  The  court  said  : 
— It  would  be  impossible  to  adopt  the  same  rule 
of  limitations  in  the  case  before  the  court  on 
these  pleadings.  Here  two  polhical  communities 
are  concerned,  who  cannot  act  with  the  same 
promptness  as  individuals.  Other  circumstances 
in  the  case  interpose  objections.  The  boundary 
in  question  was  in  a  wild,  unsettled  country, 
and  the  error  in  fi.xing  the  line  not  likely  to  be 
discovered,  until  the  lands  w^ere  granted  by  the 
respective  colonies,  and  the  settlements  ap- 
proached the  disputed  line.  And  the  only  tribunal 
that  could  relieve,  after  the  mistake  was  disco- 
vered in  1740,  was  on  the  other  side  of  the  At- 
lantic, and  was  not  bound  to  hear  the  cause  and 
proceed  to  judgment,  except  when  it  suited  its 
own  convenience.  The  same  reasons  that  pre- 
vent the  bar  of  limitations,  make  it  equally  evi- 
dent that  a  possession  so  obtained  and  held  by 
Massachusetts,  under  such  circumstances,  can- 
not give  a  title  by  prescription.     Ibid. 

6.  This  action  was  brought  only  two  days  be- 
fore the  statuteof  limitations  would  have  barred 
the  suit :  but  it  was  held,  that  although  in  a  bill 
in  equity  for  relief,  or  to  rescind  the  contract, 
the  staleness  of  the  claim,  and  the  want  of  dili- 
gence, of  the  plaintifTs,  and  the  lapse  of  time, 
would  have  rendered  the  claim  unmaintainable, 
yet  that,  at  law,  the  plaintiffs  were  not  barred 
thereby.  Sanhorn  v.  Stetson,  2  Story's  C.  C.  R. 
481. 

See  Limitation  of  Actions,  Ante,  page  216. 


STAY  OF  PROCEEDINGS. 

1.  Several  persons  were  made  defendants, 
who  were  not  parties  or  privies  to  the  suit  at 
law,  and  no  jurisdiction  as  to  them  can  be  exer- 
cised by  the  supreme  or  the  circuit  court.  But, 
as  there  appear  to  be  matters  of  equity  in  the 
case  which  maybe  investigated  by  a  state  court, 
it  would  be  reasonable  and  just  to  stay  all  pro- 
ceedings on  the  judgment,  until  the  complainants 
shall  Have  time  to  seek  relief  from  a  slate  court. 
Dunn  V.  Clarke,  8  Peters.  1. 

2.  T.  R.  being  possessed  of  a  large  estate, 
made  a  division  of  it  among  his  three  sons,  A.  C. 
R.,  I.  R.,  and  T.  R. ;  and  in  consideration  there- 
of, directed  them  to  execute  their  bonds  to  R.  H., 
the  husband  of  the  donor's  daughter,  for  two 
hundred  and  fifty  pounds  each.  J.  B.  obtained 
a  judgment  against  T.  R.,  the  elder,  after  the 
division  of  the  estate.  Execution  on  the  judg- 
ment was  stayed,  and  the  plaintiff  entered  into 
an  agreement  with  A.  C.  R.,  whereby  it  was 
stipulated  that  A.  C.  R.  should  pay  the  debt  in 
three  annual  instalments.  T.  R.,  the  elder,  and 
his  three  sons,  all  became  insolvent,  before  the 
payment  of  the  said  debt.     Held,  that  the  day 


of  execution  does  not  discharge  R.  H.  from  his 
liability  to  pay  the  creditor  ^ny  sum  of  money 
received  by  him  in  payment  of  the  bonds;  al- 
though,  when  the  judgment  was  rendered,  A.  C. 
R.  possessed  sufficient  property  to  satisfy  it.  The 
principle,  that  where  any  indulgence  is  extended 
by  a  creditor  to  his  debtor,  and  the  debtor  sub- 
sequently becomes  insolvent,  the  creditor  loses 
his  recourse  against  his  property,  does  not  apply 
in  favour  of  a  mere  donee.  Hopkirk  v.  Randolph 
et  al.,  2  Brockenb.  C.  C.  R.  132. 

3.  The  lien  of  a  judgment  on  which  execution 
IS  stayed,  dates,  not  from  the  rendition  of  the 
judgment,  but  from  the  time  when  execution 
may  be  sued  out.  Bank  of  the  United  States  v. 
Winston's  Ex'rs  et  al.  2  Brockenb.  C.  C.  R.  252. 


STOCK  OF  THE  UNITED  STATES. 

1 .  A,  owing  certain  five  per  cent,  stock  of  the 
United  States,  borrowed  nineteen  hundred  and 
sixty  dollars  of  B,  on  a  promissory  note,  and 
made  an  assignment  of  the  stock,  with  a  power 
of  attorney  to  transfer  it  on  the  books  of  the 
bank,  and  delivered  the  stock  to  B,  who  was  to 
sell  it,  if  the  debt  was  not  paid  when  due.  A 
died  before  the  note  became  due,  insolvent,  and 
indebted  to  the  United  States ;  who  claimed  a 
priority  of  payment.  The  stock  was  never  trans- 
ferred on  the  public  books  during  A's  lifetime. 
After  his  death,  his  administrator  sold  the  stock 
and  applied  the  proceeds  towards  the  payment 
of  B's  debt.  It  was  held,  that  B  took  an  equita- 
ble interest  by  the  assignment  of  the  stock,  not- 
withstanding the  act  of  1790,  ch.  61,  had  de- 
clared that  transfers  should  only  be  made  on  the 
books  of  the  government,  by  the  party,  in  per- 
son, or  by  his  attorney;  and  that  the  payment 
by  the  administrator  was  not  a  misapplication 
of  the  money.  United  States  v.  Cutts,  1  Sumner's 
C.  C.  R.  139. 

2.  The  act  of  1790,  did  not  intend  to  interfere 
with  or  prohibit  equitable  titles  or  claims  on 
stock  ;  but  only  to  fix  the  legal  title  between  the 
government  and  the  holder.     Jbid. 

3.  Slock  held  by  a  trustee,  and  the  holder, 
after  an  assignment,  as  a  mere  trustee,  is  not 
assets  in  the  hands  of  an  administrator  or  a  trus- 
tee.    Ibid. 


STOPPAGE  IN  TRANSITU. 

1.  Upon  a  shipment  of  goods,  to  be  sold  on 
joint  account  of  the  consignee  and  shipper,  or  of 
the  latter  alone,  at  the  option  of  the  consignee, 
the  right  of  property  does  not  vest  in  the  con- 
signee, until  he  has  made  his  election,  under  the 
option  given  him.  The  Venus,  Rae,  Master,  8 
Cranch,  253;  3  Cond.  Rep.  109. 

2.  Where  goods  are  sent  upon  the  account 
and  risk  of  the  shipper,  the  delivery  to  the 
master  is  a  delivery  to  him  as  agent  of  the  ship- 
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per,  not  of  the  consiiriiee  ;  and  it  is  competent 
to  the  consignor  at  any  time  before  actual  deli- 
very to  the  consignee,  to  countermand  it,  and 
thus  to  prevent  the  consignee's  lien  from  attach- 
in<;.  The  Frances,  Irvin's  Claim,  8  Cranch,  418  ; 
3  Cond.  Rep.  189. 

3.  The  right  of  stoppage  in  transitu  exists  in 
the  single  case  of  insolvency,  and  presupposes 
not  only  that  ihe  property  has  pa.-«ed  to  the  con- 
signee, but  that  the  possession  is  in  a  third  jier- 
son  in  the  transit  to  the  consignee.  The  St.  Jose 
Lulnvw,  1  Wheat.  208;  3  Cond.  liep.  543. 

4.  The  right  of  a  vendor,  in  cases  of  in.sol- 
vency,  to  stop  goods  for  the  nonpayment  of  the 
purchase-money,  is  confined  to  the  cases  where 
goods  are  still  in  transitu  to  the  vendee.  Con- 
yers  v.  Ennis  et  al.,  2  Mason's  C.  C.  R.  236. 

5.  Where  goods  were  sold,  lying  in  the  ware- 
house of  the  vendor,  on  a  credit  of  six  months, 
for  which  a  note  was  given,  and  the  goods  were 
sold  by  marks  or  numbers,  and  it  was  part  of  the 
consideration  of  the  purchase  that  they  might 
lie.  rent  free,  in  the  warehouse,  at  the  option  of 
the  vendee,  and  for  hi.s  benefit,  until  the  vendor 
should  want  the  room  :  Held,  that  there  was  a 
complete  delivery  of  the  goods;  so  that,  on  the 
insolvency  of  the  vendee,  they  could  not  be 
stopped  by  the  vendor.  Barret  v.  Goddard,  3 
Masons  C.  C.  R.  107. 

6.  Where  goods  are  shipped  to  a  consignee, 
who,  at  the  time  of  the  shipment  is  a  creditor 
of  the  shipper,  to  an  amount  exceeding  the  ship- 
ment, there  can  be  no  question  whether  or  not 
the  consideration  will  be  paid  ;  and  consequently, 
the  doctrine  of  stoppage  in  transitu  cannot  arise. 
Walter  et  al.  v.  Ross  et  al,  2  Wash.  C.  C.  R.  283. 

7.  The  endorsement  and  delivery  of  a  bill  of 
lading,  or  the  delivery  of  the  bill  of  lading, 
without  endorsement,  if  the  cargo  is  by  the 
terms  of  the  bill  to  be  delivered  to  a  particular 
person,  amounts  to  a  transfer  of  the  property, 
subject  to  the  rights  of  the  vendor,  if  tne  consi- 
deration be  not  paid,  to  reclaim  the  property  be- 
fore it  shall  get  into  the  hands  of  the  vendee. 
Ibid. 

8.  Goods  sold  bona  fide,  while  at  sea,  by  as- 
signment of  the  bill  of  lading,  the  right  of  the 
seller  to  stop  in  transitu  ceases.     Ibid. 

9.  A  purchase  was  made  of  one  hundred  and 
ninety-eight  boxes  of  sugar,  for  which  certain 
acceptances,  drawn  by  the  purchaser,  and  en- 
dorsed and  accepted  for  his  accommodation, 
were  given  to  secure  payment.  The  sugars  were 
to  be  shipped  on  board  a  vessel  belonging  to  the 
purchaser,  then  lying  in  the  same  port,  and 
bound  on  a  foreign  voyage.  The  acceptances 
were  to  be  delivered  on  the  return  of  the  pur- 
chaser to  Boston,  to  which  place  he  was  going. 
While  he  was  at  Boston,  he  failed,  and  assigned 
his  property.  During  his  absence,  a  part  of  the 
sugars  were  put  on  board  the  vessel.  After  his 
return  he  kept  his  own  failure  a  secret,  and  also 
the  failures  of  his  endorsers  and  acceptors,  and 
procured  a  delivery  of  the  residue  of  the  sugars, 
on  the  faith  that  the  acceptances  would  be  duly 
delivered.  Held,  that  if  the  delivery  of  the 
sugars,  under  those  circumstances,  was  not  in- 
tended by  the  parties  to  be  an  absolute  delivery, 


but  a  delivery  on  the  corulition  that  the  terms  of 
the  contract  werpcomjjiied  with,  then  the  vendor 
might  reclaim  the  sugar.s,  and  his  property  in 
them  was  not  gone.  It  was  further  held,  that  if 
the  delivery  of  the  sug~ar,  after  the  failure,  was 
procured  by  a  fraudulent  sui)pression  of  that 
hict.  the  delivery,  as  to  that  portion,  was  alto- 
gether without  any  legal  validity,  whatever 
rniiiht  be  the  case,  as  to  the  other  portions. 
D'U'olfy.  Bahhct,  4  Mason's  C.  C.  R.  289. 

10.  Where  goods  have  been  purchased,  to  be 
paid  for  on  delivery,  and  instead  of  the  payment 
ni  monej-,  a  promissory  note  which  has  been 
dishonoured,  given  by  the  owner  of  the  goods, 
is  offered  in  payment,  the  properly  of  the  original 
owner  of  the  goods  is  not  changed  ;  although 
the  seller  might  have  taken  them  to  the  place 
where  they  were  to  be  delivered,  and  there  laid 
them  down,  expecting  immediate  payment. 
Even  the  delivery  of  the  goods  to  a  pretended 
purchaser,  who  makes  off  with  them,  does  not 
change  the  property.  Wilmarth  v.  Mountford,  4 
Wash.  C.  C.  R.  79. 

11.  If  goods  be  sold  and  shipped  upon  the 
account  and  risk  of  the  vendee,  the  bi'il  of  lading 
making  the  goods  deliverable  to  him,  or  being 
assigned  to  him,  transfers  the  legal  title  to  the 
goods,  to  the  perfection  of  which  nothing  is 
wanting  but  actual  possession.  Until  this  be 
obtained,  the  vendor  retains  an  equitable  right 
to  countermand  the  delivery  of  the  goods,  if  the 
consideration  has  not  been  paid,  and  the  con- 
signee has  failed  in  the  mean  time.  Ryherg  et 
al.  V.  SnelL  2  Wash.  C.  C.  R.  403. 


STUDENT  AT  LAW. 

A  person  who  came  to  the  knowledge  of  facts, 
while  a  student  in  the  office  of  an  attorney,  who 
was  consulted  by  a  party  in  a  cause,  may  be  a 
witness  to  testify  to  the  facts  which  came  thus 
to  his  knowledge.  The  rules  of  law,  which  pro- 
hibit an  attorney  from  giving  evidence  of  the  se- 
crets of  his  client,  do  not  apply  to  a  student  at  law. 
Andrews  et  al.  v.  Solomon  el  al.,  Peters'  C.  C.  R. 
354. 


1. 


SUABILITY  OF  STATES. 
1793.  A  majority  of   the  justices  of   the 


supreme  court  were  of  opinion  that  under  the 
constitution  of  the  United  State.s,  as  originally 
adopted,  a  suit  might  be  brought  against  a  state, 
by  a  citizen  of  another  state,  in  the  supreme 
court  of  the  United  States.  Chisholm  v.  The 
State  of  Georgia,  2  Dall.  419;   1  Cond.  Rep.  6. 

2.  1798.  The  amendment  of  the  constitution 
of  the  United  States,  by  which  the  judicial 
power  was  declared  not  to  extend  to  any  suit 
commenced  or  prosecuted  by  a  citizen  or  citi- 
zens of  other  state.s,  or  by  any  foreign  subjects, 
against  any  state,  prevented  the  exercise  of  any 
jurisdiction  in  any  cause,  past  or  future.     Hoi- 
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lingsworth  v.  The  State  of  Virginia,  3  Dall.  378 ; 
1  Cond.  Rep.  169. 

3.  The  subpoena  issued  on  the  filing  of  a  bill 
in  which  the  state  of  New  Jersey  were  com- 
plainants, and  the  state  of  New  York  were  de- 
fendants, was  served  upon  the  governor  and  at- 
torney-general of  New  York,  sixty  days  before 
the  return-day,  the  day  of  the  service  and  return 
inclusive.  A  second  subpoena  issued,  which 
was  served  on  the  governor  of  New  York  only, 
the  attorney-general  being  absent.  There  was 
no  appearance  by  the  state  of  New  York.  By 
the  court : — This  is  not  like  the  case  of  several 
defendants,  where  a  service  on  one  might  be 
good,  though  not  on  another.  Here  the  service 
prescribed  by  the  rule,  is  to  be  on  the  governor, 
and  on  the  attorney-general.  A  service  on  one 
is  not  sufficient  to  entitle  the  court  to  proceed. 
State  of  New  Jersey  v.  The  State  of  New  York,  3 
Pete-rs,  461. 

4.  Upon  an  application  by  the  counsel  for  the 
state  of  New  Jer.sey,  that  a  day  might  be  as- 
signed to  argue  the  question  of  the  jurisdiction 
of  the  supreme  court  to  proceed  in  the  case  ;  the 
court  said,  they  had  no  difficulty  in  assigning  a 
day.  It  might  be  as  well  to  give  notice  to  the 
state  of  New  York,  as  they  might  employ  coun- 
sel in  the  interim.  If,  indeed,  the  argument 
should  be  merely  ex  parte,  the  court  could  not 
feel  bound  by  its  decision,  if  the  state  of  New 
York  desired  to  have  the  question  again  argued. 
Ibid. 

5.  A  notice  was  given  by  the  solicitor  for  the 
state  of  New  Jersey,  to  the  governor  of  the  state 
of  New  York,  dated  the  12^h  of  January,  1830, 
stating  that  a  bill  had  been  filed  on  the  equity 
side  of  the  supreme  court,  by  the  state  of  New 
Jersey,  against  the  people  of  the  state  of  New 
York;  and  that  on  the  13th  of  February  follow- 
ing, the  court  would  be  moved  in  the  case  for 
such  order  as  the  court  might  deem  proper,  &c. 
Afterwards,  on  the  day  appointed,  no  counsel 
having  appeared  for  the  state  of  New  York,  on 
the  motion  of  the  counsel  for  the  -state  of  "New 
Jersey,  for  a  subpoena  to  be  served  on  the  go- 
vernor and  attorney-general  of  the  state  of  New 
York,  the  court  said :  as  no  counsel  appears  to 
argue  the  motion  on  the  part  of  the  state  of  New 
York,  and  the  precedent  for  granting  it  has  been 
established,  upon  very  grave  and  solemn  argu- 
ment, the  court  do  not  require  an  e.x  parte  argu- 
ment in  favour  of  their  authority  to  grant  the 
subpoena,  but  will  follow  the  precedent  hereto- 
fore established.  The  state  of  New  York  will 
be  at  liberty  to  contest  the  proceeding  at  a  future 
time  in  the  course  of  the  cause,  if  they  shall 
choose  so  to  do.     Ibid. 

6.  Congress  has  passed  no  act  for  the  special 
purpose  of  prescribing  the  mode  of  proceeding 
in  suits  instituted  against  a  state,  or  in  any  .suTt 
in  which  the  supreme  court  is  to  exercise  the 
original  jurisdiction  conferred  by  the  constitu- 
tion. State  of  New  Jersey  v.  The  State  of  New 
York,  5  Peter.s,  284. 

7.  It  has  been  settled,  on  great  deliberation, 
that  the  supreme  court  may  exercise  its  original 
jurisdiction  in  suits  against  a  state,  under  the 
authority  conferred  by  the  constitution  and  ex- 


isting acts  of  congress.  The  rule  respecting  the 
process,  the  persons  on  whom  it  is  to  be  served, 
and  the  time  of  service,  is  fixed.  The  course 
of  the  court,  after  due  service  of  process,  has 
also  been  prescribed.     Ibid. 

8.  In  a  suit  in  the  supreme  court,  instituted 
by  a  state  against  another  state  of  the  Union,  the 
service  of  the  process  of  the  court  on  the  go- 
vernor and  attorney-general  of  the  state,  sixty 
days  before  the  return-day  of  the  process,  is  suf- 
ficient service.     Ibid. 

9.  At  a  very  early  period  in  our  judicial  his- 
tory, .suits  were  instituted  in  the  supreme  court 
against  states,  and  the  questions  concerning  its 
jurisdiction  and  mode  of  proceeding  were  neces- 
sarily considered.     Ibid. 

10.  The  amendment  of  the  constitution  of  the 
United  States,  which  declared  that  the  judicial 
power  of  the  United  States  shall  not  extend  to 
any  suit  in  law  or  equity,  commenced  or  prose- 
cuted against  a  state,  by  citizens  of  another  state, 
or  subjects  of  any  foreign  government,  did  not 
afl^ect  suits  by  a  state  against  another  state ;  and 
the  mode  of  proceeding  in  such  suits  is  not  af- 
fected by  that  amendment.  State  of  Rhode 
Island  v.  The  State  of  Massachusetts,  12  Peters, 
657. 

11.  In  the  case  of  Grayson  v.  The  State  of 
Virginia,  a  bill  in  equity  was  filed  against  the 
state,  and  a  subpoena  was  issued,  which  was  re- 
turned, served.  On  a  motion  for  a  distringas,  to 
compel  the  state  to  enter  an  appearance,  the 
court  said :  We  collect  a  general  rule  for  the 
government  of  the  proceedings  of  the  court, 
which  prescribes  an  adoption  of  that  practice 
which  is  founded  on  the  custom  and  usage  of 
courts  of  admiralty  and  equity,  constituted  on 
similar  principles;  but  the  courts  are  authorized 
to  make  such  deviations  as  are  necessary  to 
adapt  the  process  and  rules  of  the  court  to  the 
peculiar  circumstances  of  the  country,  subject 
to  the  control  of  the  legislature.  The  court 
made  an  order,  that  where  process,  at  common 
law  or  in  equity,  shall  issue  against  a  state,  the 
same  shall  be  served  on  the  governor  or  chief 
executive  magistrate,  and  the  attorney-general 
of  the  state.  Grayson  v.  The  State  of  Virginia, 
3  Dall.  320;   1  Cond.  Rep.  141. 

12.  If  a  state  cannot  sue  at  law  for  a  right  of 
sovereignty  and  jurisdiction,  yet  it  seems  that  it 
might  file  a  bill  in  equity  against  the  state,  con- 
testing its  claims  in  the  supreme  court  of  the 
United  States,  praying  to  be  quieted  as  to  the 
boundary  of  the  disputed  territories;  and  the 
court,  in  order  to  efTectuate  justice,  might  ap- 
point commissioners  to  ascertain  and  report  those 
boundaries.  Neiv  York  v.  Connecticut,  4  Dall.  1 ; 
1  Cond.  Rep.  203. 

13.  A  bill  was  filed  by  the  state  of  Rhode 
Island  against  the  state  of  Massachusetts,  for  the 
purpose  of  a  settlement  of  boundary  between 
the  two  states.  The  state  of  Massachusetts  ap- 
peared, and  filed  a  plea  to  the  jurisdiction  of  the 
supreme  court.  The  court,  after  the  argument 
of  a  motion  to  dismiss  the  bill  for  want  of  juris- 
diction, sustained  the  proceedings,  and  decided 
that  the  court  had  jurisdiction  of  the  case.  A 
motion  was  then  made,  by  the  counsel  for  the 
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State  of  Massachusetts,  for  leave  to  withdraw  the 
plea  filed  in  the  case,  and  also  to  withdraw  the 
ajipeai-aiice.  By  the  court ; — The  piaciice  must 
be  well  settled  that  in  suits  aijainst  a  stale,  if  the 
state  shall  refuse  or  neglect  to  appear  upon  due 
service  of  process,  no  coercive  measures  will  be 
taken  to  compel  appearance;  but  the  complain- 
ant or  plainliir  will  be  allowed  to  proceed  ex 
parte.  If  upon  this  view  of  the  case,  ihe  coun- 
sel of  the  state  of  Massachusetts  shall  elect  to 
withdraw  the  appearance  heretofore  entered, 
leave  will  be  accordin<jly  given.  State  of  Rhode 
Island  V.  The  State  of  Massachusetts,  12  Peler.s,  72. 

14.  The  states  composing  the  United  Slates, 
in  their  highest  sovereign  capacity,  in  the  con- 
vention of  the  people  thereof,  on  whom,  by  the 
revolution,  the  prerogative  of  the  crown,  and  the 
transcendent  power  of  the  parliament  of  England 
devolved,  in  a  plenitude  unimpaired  by  any  act, 
and  controllable  by  no  authority,  adopted  the 
constitution,  by  which  they  respectively  made 
to  the  United  States  a  grant  of  judicial  power 
over  controversies  between  two  or  more  states. 
By  the  constitution  it  was  ordained  that  this  ju- 
dicial power,  in  cases  where  a  state  was  a  party, 
should  be  exercised  by  the  supreme  court  as  one 
of  original  jurisdiction.  The  states  waived  their 
exemption  from  judicial  power,  as  sovereigns, 
by  original  and  inherent  right,  by  their  own 
grant,  and  over  themselves  in  such  cases;  but 
which  they  would  not  grant  to  any  inferior  tri- 
bunal.    Ibid. 

15.  The  proceeding  by  a  state  against  a  state 
to  settle  a  question  of  boundary,  is  by  bill  to  be 
quieted  as  to  the  boundary  of  the  disputed  terri- 
tory.    Ibid. 

16.  The  supreme  court  has  a  right  to  jurisdic- 
tion where  a  bill  has  been  filed  for  the  adjust- 
ment and  settlement  of  the  boundary-line  be- 
tween two  states;  the  object  of  the  bill  not 
being  to  disturb  the  title  to  property,  granted  by 
the  state  holding  possession  within  the  disputed 
territory.     Ibid. 

17.  The  words  of  the  constitution  relative  to 
the  original  jurisdiction  of  the  supreme  court, 
"controversies  between  two  or  more  states," 
"all  controversies  of  a  civil  nature  where  a  state 
is  a  party,"  are  broad,  comprehensive  terms;  by 
no  obvious  meaning  or  necessary  implication 
excluding  those  which  relate  to  the  title,  bound- 
ary, jurisdiction  or  sovereignty  of  a  state.  The 
judiciary  act  makes  certain  exceptions,  which 
apply  only  to  cases  of  private  persons,  and  can- 
not embrace  a  case  of  a  state  against  a  state. 
Ibid. 

18.  The  original  jurisdiction  of  the  supreme 
court  extends  to  the  settlement  of  questions  of 
boundary  between  two  or  more  states,  in  suits 
instituted  in  that  court  by  a  state  against  a  state. 
Ibid. 

19.  The  distribution  of  the  appropriate  exer- 
cise of  the  judicial  power  must  be  made  bylaws 
passed  by  congress,  and  cannot  be  assumed  by 
any  other  department ;  else,  that  power  being 
concurrent  in  the  legislative  and  judicial  depart- 
ments, a  conflict  between  them  would  be  proba- 
ble, if  not  unavoidable,  under  a  constitution  of 
government  which  made  it  the  duty  of  the  judi- 


cial power  to  decide  all  cases  in  law  or  equity 
arising  untler  it,  or  laws  passed,  or  treaties  made, 
by  its  authority.     Ibid.  (537. 

20.  Maryland. — A  writ  of  error  lies  from  the 
supreme  court  of  the  United  States  to  the  highest 
court  of  a  state,  in  a  case  where  the  question  is 
whether  a  conliscation  under  a  law  of  the  state 
was  complete,  before  the  treaty  of  peace  with 
Great  Britain.  Smith  v.  The  Stale  of  Maryland, 
6  Cranch,  286;  2  Cond.  Kep.  377. 

21.  It  is  no  objection  to  the  exercise  of  the 
appellate  jurisdiction  of  the  supreme  court,  that 
one  of  the  parties  is  a  state,  and  the  other  a  citi- 
zen of  that  state.  Cohens  v.  Virginia,  6  Wheat. 
264;  5  Cond.  Rep.  90. 

22.  A  case  in  law  or  equity  consists  of  the 
rights  of  one  party  as  well  as  of  the  other;  and 
is  said  to  arise  under  the  constitution,  or  a  law 
of  the  United  States,  whenever  its  correct  deci- 
sions depend  on  the  construction  of  either.  Ibid. 

23.  Where  a  state  obtains  a  judgment  against 
an  individual,  and  the  court  rendering  such 
judgment,  overrules  a  defence  set  up  under  the 
constitution  or  laws  of  the  United  States,  the 
transfer  of  the  record  into  the  supreme  court, 
for  the  sole  purpose  of  inquiring  whether  the 
judgment  violates  the  constitution  or  laws  of  the 
United  States,  cannot  be  denominated  a  suit 
commenced  or  prosecuted  against  the  state, 
whose  judgment  is  so  far  re-examined,  within 
the  11th  amendment  of  the  constitution  of  the 
United  States.     Ibid. 

24.  The  state  of  Rhode  Island  filed  a  bill 
against  the  commonwealth  of  Massachusetts, 
claiming  that  the  boundary  between  the  two 
states  should  be  settled  by  the  supreme  court, 
according  to  the  provisions  of  the  original  char- 
ters of  the  states,  respectively;  stating  that  the 
line  which  had  been  agreed  upon  by  the  com- 
missioners acting  for  the  states,  while  colonies, 
had  been  agreed  toby  the  commissioners  acting 
for  Rhode  Island,  under  a  mistake;  and  setting 
forth  the  charters  of  both  the  states,  the  proceed- 
ings of  the  commissioners,  the  acts  of  the  legis- 
latures respectively,  and  many  other  matters 
connected  with  the  subject  in  controversy.  To 
this  bill  the  state  of  Massachusetts  entered  a 
general  demurrer.  The  demurrer  was  overruled. 
The  State  of  Rhode  Island  v.  7'he  Stale  of  Massa- 
chusetts, 15  Peters,  233. 


SUPERSEDEAS. 

The  supreme  court  will  not  quash  an  execu- 
tion issued  by  the  court  below,  to  enforce  its 
decree  pending  a  writ  of  error,  if  the  writ  of 
error  be  not  a  supersedeas  to  the  decree.  Wal- 
ten  v.  IVilliains.  7  Cranch,  278  ;  2  Cond.  Rep.  491. 


SUPERSEDING  A  COMMISSION   OF  BANK- 
RUPTCY. 

1.  On  the  28th  July,  1801,  a  commission  of 
bankruptcy  was  issued  by  the  district  judge  of 
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the  United  Slates,  for  the  Pennsylvania  district, 
against  Robert  Morris,  who  was  declared  a 
bankrupt,  and  surrendered  himself.  On  the  6t'h 
of  August,  the  26lh  of  August,  and  the  12th  of 
September,  sundry  debts  of  the  bankrupt  were 
proved  ;  and  at  olher  subsequent  meetings,  other 
proofs  of  debts  were  madej  and  the  whole  ag- 
gregate of  the  debts  proved,  amounted  to  three 
millions  of  dollars.  Ou  the  8th  December,  1801, 
the  commissioners  executed  an  assignnnent  of 
all  the  estate  and  effects  of  the  bankrupt,  to  cer- 
tain persons  chosen  by  the  creditors.  The 
assignment  was  never  taken  from  the  papers  of 
the  commission,  never  having  been  accepted  by 
the  assignees  so  chosen  by  the  creditors.  No 
further  proceedings  took  place  befope  the  com- 
missioners. No  attempts  were,  at  any  subse- 
quent time,  made  by  or  on  behalf  of  the  cre- 
ditors, to  call  upon  the  assignees  to  execute 
their  trust,  nor  to  have  other  assignees  appointed 
to  supply  their  place,  and  take  charge  of  the 
estate  and  effects  of  the  bankrupt.  Things  re- 
mained in  this  situation  until  the  month  of  No- 
vember, 1825.  In  1806,  the  bankrupt,  Robert 
Morris,  had  died.  In  November,  1825,  Henry 
Morris,  one  of  the  children  of  Robert  Morris, 
presented  a  petition  to  the  district  judge  of  the 
United  States  for  the  Pennsylvania  district, 
stating,  that  at  the  time  of  '.he  bankruptcy,  Ro- 
bert Morris  was  seised  and  possessed  of  large 
real  and  personal  estate,  which,  by  the  neglect 
of  the  assignees  in  not  prosecuting  the  commis- 
sion, had  been  wasted  and  misapplied,  without 
benefit  to  the  creditors  of  the  bankrupt,  or  to  the 
bankrupt;  and  on  this  ground,  prayed  the  dis- 
trict judge  that  the  commission  of  bankruptcy 
may  be  superseded  and  vacated.  This  petition 
was  not  acted  upon  by  Judge  Peters,  then  the 
district  judge.  On  the  ]5th^ January,  1830,  the 
application  was  renewed  to  Judge  Hopkinson, 
on  behalf  of  Henry  Morris.  Proof  was  subse- 
quently made,  that  notice  of  the  application  had 
been  given  to  the  petitioning  creditor,  and  that 
notice  had  been  inserted  in  a  daily  paper  of  the 
city  of  Philadelphia.  On  the  17th  September, 
1830,  the  district  judge  made  an  order  ''that  the 
commission  in  the  case  be  vacated  and  super- 
seded, according  to  the  prayer  of  the  petition." 
MS.  Decision  of  Judge  Hopkinson^  District  Judge 
of  the  United  States  for  the  Eastern  District  of 
Pennsylvania,  February  3,  1837. 

2.  The  effect  of  the  supersedeas,  if  lawfully 
ordered,  was  to  annitiilate  the  commission,  and 
to  place  the  bankrupt,  with  his  estate,  in  the 
same  situation  they  would  have  been  in  had  it 
never  existed.     Ibid. 
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1.  General  Principles. 

1.  The  distribution  of  the  appropriate  exercise 
of  the  judicial  power  must  be  made  by  laws 


passed  by  congress,  and  cannot  be  assumed  by 
any  other  department;  el.se,  that  power  being 
concurrent  in  the  legislative  and  judicial  depart- 
ments, a  conflict  between  them  would  be  proba- 
ble, if  not  unavoidable,  under  a  constitution  of 
government  which  made  it  the  duty  of  the  judi- 
cial power  to  decide  all  cases  in  law  or  equity 
arising  under  it,  or  laws  passed,  or  treaties  made, 
by  its  authority.  The  State  of  Rhode  Island  v. 
The  State  of  Massachusetts,  12  Peters,  657. 

2.  The  constitution  declares  that  "  the  judi- 
cial power  shall  extend  to  all  cases  in  law  and 
equity,  arising  under  it,  the  laws  of  the  United 
States,  and  treaties  made,  or  which  shall  be 
made  under  their  authority:  to  all  cases  affect- 
ing ambassadors  or  other  public  ministers  and 
corisuls;  to  all  cases  of  admiralty  and  maritime 
jurisdiction."  The  constitution  certainly  con- 
templates these  as  three  distinct  classes  of  cases; 
and  if  they  are  distinct,  the  grant  of  jurisdiction 
over  one  of  them  does  not  confer  jurisdiction 
over  either  of  the  other  two.  The  discrimina- 
tion made  between  them  is  conclusive  against 
their  identity.  The  American  Ins.  Co.  v.  365 
Bales  of  Cotton,  1  Peters,  545. 

3.  The  amendment  of  the  constitution,  by 
which  the  judicial  power  of  the  United  States 
was  declared  not  to  extend  to  any  suit  com- 
menced or  prosecuted  by  a  citizen  or  citizens 
of  another  state,  or  by  foreign  subjects  against  a 
slate,  prevented  the  exercise  of  jurisdiction  in 
any  such  case,  past  or  future.  Hollingsworth  v. 
The  State  of  Virginia,  3  Dall.  378  ;  1  Cond.  Rep. 
169. 

4.  The  supreme  court  of  the  United  States 
has  no  power  under  the  twenty-fifth  section  of 
the  judiciary  act  of  1789,  to  revise  the  decree 
of  a  state  court,  where  no  question  was  raised  or 
decided  in  the  state  court  upon  the  validity  or 
construction  of  an  act  of  congress;  nor  upon  the 
authority  exercised  under  it,  but  on  a  state  law 
only.     M'Bride  v.  Hoey,  11  Peters,  167. 

5.  In  an  action  on  a  penal  bond,  the  judgment 
is  for  the  penalty,  and  if  such  judgment  be  of 
sufficient  amount  to  give  to  the  supreme  court 
jurisdiction  over  the  suit,  it  is  immaterial  how 
much  is  found  to  be  actually  due  by  verdict. 
Wilson  V.  Daniel,  3  Dall.  401;  1  Cond.  Rep.  185. 

6.  A  case  which  is  within  the  jurisdiction  of 
the  suprerne  court,  on  account  of  the  interest  a 
state  has  in  the  controversy,  must  be  a  case  in 
which  a  state  is  nominally  or  substantially  a 
party ;  it  is  not  sufficient  that  a  state  may  be 
consequentially  affected.  Fowler  v.  Lindsey,  3 
Dall.  411;   1  Cond.  Rep.  189. 

7.  An  act  of  congress  cannot  invest  the  su- 
preme court  with  an  authority  which  is  not  war- 
ranted by  the  constitution.  Marhury  v.  Madi- 
son, 1  Cranch,  137;  1  Cond.  Rep.  *67. 

8.  It  was  necessarily  left  to  the  legislative 
power  to  organize  the  supreme  court,  to  define 
its  powers  consistently  with  the  constitution  as 
to  its  original  jurisdiction,  and  to  distribute  the 
residue  of  the  judicial  powers  between  the  su- 
preme court  and  the  inferior  courts,  which  it  was 
bound  to  ordain  and  establish ;  defining  their 
respective  powers,  whether  original  or  appellate, 
by  which  and  how  it  should  be  exercised.     In 
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obedience  to  the  iiijunotion  of  the  constitution, 
congress  exerciseil  their  power  so  far  as  they 
thought  it  necessary  and  proper,  uniler  the 
sevenieeiith  clause  of  the  eighth  section,  ami 
lirst  arlick^,  for  carrying  into  execution  the  pow- 
ers vesteil  by  the  constitution  in  the  jutiicial,  as 
well  as  in  all  other  departments  and  ollicers  of 
the  government  of  the  United  States.  State  of 
Rhode  i.v7ij(i(/  V.  T'hc  Stale  of  Massachusetts,  12 
Peters,  72. 

9.  A  final  judgment  of  tiie  supreme  court  is 
conclusive  upon  the  rights  which  it  decides,  and 
no  statute  has  provided  any  process  by  which  it 
can  reverse  its  own  judgments.  If  a  cause  has 
been  remanded  from  the  supreme  court  to  a 
state  court,  and  the  state  court  declnie  or  refuse 
to  carry  into  effect  the  mandate  of  the  supreme 
court,  the  supreme  court  will  proceed  to  a  final 
decision  of  the  cause,  and  itself  award  execu- 
tion thereon.  Hunters  Lessee  v.  Martin,  1  Wheat. 
304  ;  3  Cond.  Rep.  575. 

10.  The  judiciary  act  confers  expressly  the 
power  of  general  superintendence  of  inferior 
courts  on  the  supreme  court.  No  other  tribunal 
exists  by  which  it  can  be  exercised.  Ex  parte 
Crane  et  al,  5  Peters,  190. 

'll.  The  supreme  court  will  not  exercise  any 
control  over  the  proceedings  of  an  inferior  court 
of  the  United  States,  in  allowing  or  refusing  to 
allow  amendments  in  the  pleadings,  in  cases 
depending  in  those  courts;  but  every  party  in 
such  courts,  has  a  right  to  the  judgment  of  the 
supreme  court,  in  a  suit  brought  in  those  courts, 
provided  the  matter  in  dispute  exceeds  the  value 
of  two  thousand  dollars.  Ex  parte  Bradstreet,  7 
Peters,  664. 

12.  As  the  jurisdiction  of  the  supreme  court 
is  appellate,  it  must  be  shown  to  the  court  that 
the  court  has  the  power  to  award  a  habeas  cor- 
pus, before  one  will  be  granted.  Ex  parte  Mil- 
burn.  9  Peters,  704. 

13.  The  onus  probandi  of  the  amount  in  the 
controversy,  to  establish  the  jurisdiction  in  a 
case  brought  before  the  supreme  court  by  writ 
of  error,  is  upon  the  party  seeking  to  obtain  a 
revision  of  the  case.  He  must  prove  that  the 
value  exceeds  two  thousand  dollars  exclusive 
of  costs.  In  this  case,  the  matter  in  question 
was  the  ownership  of  one  negro  woman  and 
two  children,  who  are  slaves,  and  it  is  not  sup- 
posed their  value  can  be  equal  to  that  sum. 
The  writ  of  error  was  dismissed.  Hagan  v.  Foi- 
son^  9  Peters,  160. 

14.  Where  the  penalty  of  a  bond  is  more  than 
sufficient  to  confer  jurisdiction,  but  if  the  amount 
really  due  is  below  it,  the  supreme  court  will 
not  entertain  the  suit.  United  States  v.  M-Dowell, 
4  Cranch,  316;   2  Cond.  Rep.  122. 

15.  The  supreme  court  has  jurisdiction,  where 
one  party  claims  under  a  grant  from  the  state 
of  New  Hampshire,  and  the  other  under  a  grant 
from  the  state  of  Vermont,  although  at  the  time 
of  the  first  grant  Vermont  was  part  of  New 
Hampshire.  Toivn  of  Pawlet  v.  Clarke  et  al.,  9 
Cranch,  292;  3  Cond.  Rep.  408. 

16.  The  supreme  court  has  no  authority  on  a 
writ  of  error  from  a  state  court,  to  declare  a  state 
law  void  on  account  of  its  collision  with  a  state 


constitution  :  it  not  being  a  case  embraced  ki 
the  judiciary  act,  which  gives  the  power  to  the 
supreme  court  to  issue  a  writ  of  error  to  the 
highest  judicial  tribunal  of  the  slate.  Jackson 
V.  Lampliirc,  3  Peters,  280. 

17.  The  sui)icme  court  can  have  no  control 
over  the  appointment  or  removal  of  a  clerk  of 
the  district  court,  or  entertain  any  iiujiiiiy  into 
tlie  grounds  of  the  removal.  If  the  judge  is 
chargeable  with  any  abuse  of  his  power,  the 
supreme  court  is  not  the  tribunal  to  which  he  is 
answerable.  Ex  parte  Duncan  N.  Hcnnen,  13  Pe- 
ters, 230. 

18.  By  a  rule  of  the  supreme  court,  the  prac- 
tice of  the  English  courts  of  chancery  is  the 
practice  of  the  courts  of  equity  of  the  United 
States.  The  State  of  Rhode  Island  v.  The  State  of 
Connecticut,  14  Peters,  210. 

19.  In  a  case  in  which  two  sovereign  states 
of  the  United  States  are  litigating  a  question  of 
boundary  between  them,  in  the  supreme  court 
of  the  United  States,  the  court  have  decided 
that  the  rules  and  practice  should  govern  in 
conducting  a  suit  to  a  final  issue.     Ibid. 

20.  The  judgment  of  the  supreme  court  of 
the  United  States,  in  a  case  brought  by  writ  of 
error  to  a  court  of  a  state,  must  be  confined  to 
the  error  alleged  in  the  decision  of  the  state 
court,  upon  the  construction  of  the  act  of  con- 
gress before  the  state  court.  Lessee  of  Pollard's 
Heirs  V.  Kibbe,  14  Peters,  353. 

21.  The  supreme  court  has  no  power  to  com- 
pel the  circuit  court  to  proceed  according  to 
established  rules  in  chancery  cases.  All  that  the 
court  can  do  is  to  prevent  proceedings,  otherwise 
by  repres.sing  them,  when  brought  before  the 
supreme  court  by  appeal.  Gaines  et  al.  v.  Rclf  et 
al.,  15  Peters,  9. 

22.  It  is  the  duty  of  the  supreme  court  to  pre- 
serve the  supremacy  of  the  laws  of  the  United 
States,  which  they  cannot  do  without  disregard- 
ing all  state  laws  and  state  decisions  which  con- 
flict with  the  laws  of  the  United  States.  Atnis 
V.Smith,  16  Peters,  303. 

23.  The  counsel  for  the  plaintiff  and  defend- 
ant in  error,  having  applied  to  the  court  to  hear 
the  case  upon  other  points  presented  in  the 
briefs  of  the  plaintiff  and  defendant,  in  order  to 
obtain  the  judgment  of  the  court  upon  these 
points,  for  the  direction  of  the  circuit  court  on 
the  further  trial  of  the  cause,  the  court  said  : — 
The  court  cannot  give  any  opinion  upon  points 
not  properly  before  it :  those  points  not  being  in 
the  bill  of  exceptions  filed  in  the  record  to  the 
ruling  of  the  circuit  court.  The  proper  func- 
tions of  a  court  on  a  writ  of  error  are,  to  pass 
judgment  upon  the  points  excepted  to  in  the 
opinion  of  the  court  below,  and  not  to  decide 
the  law  of  the  case  in  anticipation  of  its  trial  in 
the  circuit  court.  Bradstreet  v.  Potter,  16  Peters, 
317. 

24.  The  supreme  court  will  not,  when  re- 
quested by  the  counsel  for  plaintifTs  and  defend- 
ants in  error,  in  a  case  in  which  it  has  not  juris- 
diction to  affirm  or  reverse  the  judgment  of  ihe 
court,  from  which  the  same  has  been  brought 
by  a  writ  of  error  to  a  state  court,  examine  into 
the  questions  in  the  case,  and  decide  upon  them. 
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Consent  will  not  give  jurisdiction.  When  the 
act  of  congress  has  so  carefully  and  cautiously 
restricted  the  jurisdiction  conferred  upon  this 
court,  over  the  judgments  and  decrees  of  the 
state  tribunals,  the  court  will  not  exercise  juris- 
diction in  a  different  spirit.  Mills  ct  al.  v.  Browne 
et  al.,  16  Peters,  425. 

2.  Original  Jurisdiction  of  the  Supreme  Court. 

25.  The  supreme  court  has  authority  to  issue 
a  habeas  corpus,  where  a  person  is  imprisoned 
under  the  warrant  or  order  of  any  other  court  of 
the  United  States.  Ex  parte  Kearney,  7  Wheat. 
38 ;  5  Cond.  Rep.  225. 

26.  The  supreme  court  has  not  jurisdiction  to 
issue  a  mandamus  to  a  register  of  a  land-office 
of  the  United  States,  commanding  him  to  enter 
the  application  of  a  party  for  certain  tracts  of 
land,  according  to  the  seventh  section  of  the  act 
of  May  10th.  1800,  ch.  209,  which  mandamus  had 
been  refused  by  the  supreme  court  of  the  state 
of  Ohio,  upon  the  submission  b)'  the  register  to 
the  jurisdiction  of  that  court,  being  the  highest 
court  of  law  or  equity  in  that  state.  RPCluny  v. 
Sillinian,  2  Wheat.  369;  4  Cond.  Rep.  162. 

27.  A  writ  of  error  will  lie  from  the  supreme 
court  upon  the  judgment  of  a  circuit  court  award- 
ing a  peremptory  mandamus  to  restore  to  office  : 
but  this  can  only  be  when  the  matter  in  con- 
troversy is  sufficient  to  give  jurisdiction  to  the 
court;  and  as  nothing  is  in  controversy  but  the 
office,  its  value  must  be  ascertained  by  the 
salary.  The  Columbian  Ins.  Co.  v.  Wheelwright, 
7  Wheat.  534;  5  Cond.  Rep.  334. 

28.  The  supreme  court  has  jurisdiction,  under 
the  constitution  and  laws  of  the  United  States, 
to  bail  a  person  committed  for  trial  on  a  crimi- 
nal charge  by  a  district  judge.  United  States  v. 
Hamilton,  3  Dall.  17. 

29.  The  supreme  court  of  the  United  States 
has  no  jurisdiction  of  causes  brought  before  it, 
upon  a  certificate  of  division  of  opinion  of  the 
judges  of  the  circuit  court  for  the  District  of 
Columbia.  The  appellate  jurisdiction,  in  respect 
to  that  court,  extends  only  to  its  final  judgments 
and  decrees.  Ross  v.  Triplett,  3  Wheat.  600;  4 
Cond.  Rep.  351. 

30.  The  supreme  court  has  power  to  grant 
the  writ  of  habeas  corpus  ad  subjiciendum.  Ex 
parte  Bollman,  4  Cranch,  75  ;  2  Cond.  Rep.  83. 

31.  The  supreme  court  of  the  United  States 
has  not  jurisdiction  by  habeas  corpus  or  other- 
wise, in  a  case  of  a  criminal  pro.secution  insti- 
tuted in  a  circuit  court  of  the  United  Stales,  for 
the  purpose  of  examining  the  judgment  and  pro- 
ceedings of  that  court  in  such  cases.  Ex  parte 
Tobias  Watkins,  3  Peters,  193. 

32.  The  power  of  the  supreme  court  to  award 
writs  oi  habeas  corpus  is  conferred  expressly  on 
the  court  by  the  fourteenth  section  of  the  judi- 
ciary act,  and  has  been  repeatedly  exercised.  No 
doubt  exists  respecting  the  power.  No  law  of 
the  United  States  prescribes  the  cases  in  which 
this  great  writ  shall  be  issued,  nor  the  power  of 
the  court  over  the  parly  brought  up  by  it.  The 
term  used  in  the  constitution,  is  one  which  is 
well  understood  ;  and  the  judiciary  act  authorizes 
the  court,  and  all  the  courts  of  the  United  States, 
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and  the  judges  thereof,  to  issue  the  writ  "for 
the  purpose  of  inquiring  into  the  cause  of  com- 
mitment."   Ibid.  201. 

33.  The  supreme  court  has  power  to  issue 
a  mandamus  directed  to  a  circuit  court  of  the 
United  States,  commanding  the  court  to  sign  a 
bill  of  exceptions  in  a  case  tried  before  such 
court.  Ex  parte  Crane  and  another,  5  Peters,  190. 

34.  The  judiciary  act,  section  13,  enacts  that  the 
supreme  court  shall  have  power  to  issue  writs 
of  prohibition  to  the  district  courts,  when  pro- 
ceeding as  courts  of  admiralty  and  maritime  ju- 
risdiction ;  and  writs  of  mandamus  in  cases  war- 
ranted by  the  principles  and  usages  of  law,  to 
any  courts  appointed,  or  persons  holding  offices 
under  the  authority  of  the  United  States.  A 
mandamus  to  an  officer  is  said  to  be  the  exer- 
cise of  original  jurisdiction  ;  but  a  mandamus  to 
an  inferior  court  of  the  United  States  is  in  the 
nature  of  appellate  jurisdiction.  A  bill  of  ex- 
ceptions is  the  mode  of  placing  the  law  of  the 
case  on  a  record,  w-hich  is  to  be  brought  before 
the  supreme  court  by  writ  of  error.     Ibid. 

35.  That  a  mandamus  to  sign  a  bill  of  excep- 
tions is  "  warranted  by  the  principles  and  usages 
of  law,"  is,  we  think,  satisfactorily  proved  by 
the  fact  that  it  is  given  in  England  by  statute ; 
for  the  writ  given  by  the  statute  of  Westminster 
the  second,  is  so  in  fact,  and  is  so  termed  in  the 
books.  The  judiciary  act  speaks  of  usages  of  law 
generally,  not  of  common  law.  In  England  it  is 
awarded  by  the  chancellor,  but  in  the  United 
States  it  is  conferred  expressly  on  the  supreme 
court:  which  exercises  both  common  law  and 
chancery  powers,  is  invested  with  appellate 
power,  and  exercises  extensive  control  over  all  the 
courts  of  the  United  States.  We  cannot  perceive  a 
reason  why  the  single  case  of  a  refusal  of  an  in- 
ferior court  to  sign  a  bill  of  exceptions,  and  thus 
to  place  the  law  of  the  case  on  the  record,  should 
be  withdrawn  from  that  general  power  to  issue 
writs  of  mandamus  to  inferior  courts,  which  i.s 
conferred  by  statute.     Ibid. 

36.  The  second  section  of  the  third  article  of 
the  constitution,  giving  original  jurisdiction  to 
the  supreme  court,  in  cases  affecting  consuls, 
does  not  prevent  the  legislature  from  vesting  a 
concurrent  jurisdiction  in  inferior  courts.  United 
States  v.  Ravara,  2  Dall.  297. 

37.  The  supreme  court  of  the  United  States 
have  not  jurisdiction  in  the  matter  of  a  bill  filed 
by  the  Cherokee  nation  of  Indians,  against  the 
state  of  Georgia,  praying  for  an  injunction  to 
prevent  the  execution  of  certain  laws  passed  by 
the  legislature  of  Georgia,  relative  to  lands 
within  the  boundaries  of  the  lands  of  the  Chero- 
kee nation;  the  Cherokee  nation  not  being  "a 
foreign  state,"  in  the  sense  in  which  the  term 
"foreign  slate"  is  used  in  the  constitution  of  the 
United  States.  Cherokee  Nation  v.  The  State  of 
Georgia,  5  Peters,  1. 

38"  The  third  article  of  the  constitution  of  the 
United  States  describes  the  extent  of  the  ju- 
dicial power.  The  second  section  closes  an  enu- 
meration of  the  cases  to  which  it  extends,  with 
"controversies  between  a  state  and  the  citizens 
thereof,  and  foreign  states,  citizens  or  subjects." 
A  subsequent  clause  of  the  same  section  gives 
4g 
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the  sujurme  court  oriyiiial  jurisdiclion  in  all  |  for  the  clietiict  of  Georgia.  The  counsel  for  ihe 
cases  ill  which  a  state  sliall  be  a  party — the  state  i  petitioner  claimed  that  the  supreme  court  had 
of  Georgia  may  then  certainly  be  sued  in  the  jiuisdiolion  of  the  case,  alleging  that  the  eleventh 
supreme  court.     Ibid.  !  amendment  of  (he   constitution  of   the  United 

39.  This  bill,  filed  on  behalf  of  the  Cherokces,  Slate.*,  which  declares  that  the  judicial  power  of 
seeks  to  restrain  a  state  from  the  forcible  e.ver-  ;  the  United  States  shall  not  e.xtend  to  any  suits 
cise  of  legislative  power  over  a  neighbouring  in  law  or  equity,  did  not  take  away  the  jurisdic- 
people  a.^serting  their  independence;  their  right  |  tioii  of  the  courts  of  the  United  States,  in  suits 
to  which  the  slate  denies.  On  several  of  ihe  |  in  the  admiralty  against  a  state.  Held,  that  this 
matters  alleged  in  the  bill ;  for  example,  on  the  j  is  not  a  case  wliere  property  is  in  custody  of  a 
laws  making  it  criminal  to  exercise  the  usual  j  court  of  admiralty ;  or  brought  within  its  juris- 
power  ot  self-government  in  their  own  country,  diction,  and  in  the  possession  of  any  private  per- 
by  the  Cherokee  nation  ;  the  supreme  court  can-  j  son.     It  is  a  mere  personal  suit  against  a  state 


not  interpose,  at  lea.st  in  the  form  in  which  those 
matters  are  presented.  That  part  of  the  bill 
which  respects  the  land  occupied  by  the  Indi- 
ans, and  prays  the  aid  of  the  court  to  protect 
their  possessions,  may  be  more  doubtful.  The 
mere  question  of  right  might  perhaps  be  decided 
by  the  supreme  court,  in  a  proper  case,  with 
proper  parties.  But  the  court  is  asked  to  do 
more  than  decide  on  the  title.  The  bill  requires 
the  court  to  control  the  legislature  of  Georgia, 
and  to  restrain  the  e.xertion  of  its  physical  force. 
The  propriety  of  such  an  interposition  by  the 
court  may  well  be  questioned.  It  savours  too 
much  of  the  exercise  of  political  power,  to  be 
within  the  proper  province  of  the  judicial  de- 
partment.    Ibid. 

40.  Congress  has  passed  no  act  for  the  special 
purpose  of  prescribing  the  mode  of  proceeding 
in  suits  instituted  against  a  slate,  or  in  any  suit 
in  which  the  supreme  court  is  to  exercise  the 
original  jurisdiction  conferred  by  the  constitu- 
tion. State  of  New  Jersey  v.  The  State  of  New 
York,  5  Peters,  284. 

41.  It  has  been  settled,  on  great  deliberation, 
that  the  supreme  court  may  exercise  its  original 
jurisdiction  in  suits  against  a  state,  under  the 
authority  conferred  by  the  constitution  and  ex- 
isting acts  of  congress.  The  rule  respecting  the 
process,  the  persons  on  whom  it  is  to  be  served, 
and  the  time  of  service,  is  fi.xed.  The  course 
of  the  court,  after  due  service  of  process,  has 
also  been  prescribed.     Ibid. 

42.  In  a  suit  in  the  supreme  court,  instituted 
by  a  state  against  another  state  of  the  Union,  the 
service  of  the  process  of  the  court  on  the  go- 
vernor and  attorney-general  of  the  state,  sixty 
days  before  the  return-day  of  the  process,  is  suf- 
ficient service.     Ibid. 

43.  At  a  very  early  period  in  our  judicial  his- 
tory, suits  were  instituted  in  the  supreme  court 
against  states,  and  the  questions  concerning  its 
jurisdiction  and  mode  of  proceeding  were  neces- 
sarily considered.     Ibid. 

44.  Juan  Madrazzo,  a  subject  of  the  king  of 
Spain,  filed  a  libel,  praying  admiralty  process 
against  the  state  of  Georgia,  alleging  that  the 
state  was  in  possession  of  a  certain  sum  of 
money,  the  proceeds  of  the  sale  of  certain 
slaves,  who  had  been  seized  as  illegally  brought 
into  the  state  of  Georgia;  and  which  seizure 
had  been,  subsequent!)',  under  admiralty  pro- 
ceedings, adjudged  to  have  been  illegal,  and  the 
right  of  Madrazzo  to  the  slaves,  and  the  money 
arising  from  the  sale  thereof,  established  by  the 
decision  of  the  circuit  court  of  the  United  States 


to  recover  proceeds  in  its  possession,  and  such  a 
suit  cannot  be  commenced  in  the  supreme  court 
against  a  state.  Ex  parte  Juan  Madrazzo^  7  Pe- 
ters, 627. 

45.  The  amendment  of  the  constitution  of  the 
United  Stales,  which  declared  that  the  judicial 
power  of  the  United  Slates  shall  not  extend  to 
any  suit  in  law  or  equity,  commenced  or  prose- 
cuted against  a  state,  by  citizens  of  another  state, 
or  subjects  of  any  foreign  government,  did  not 
affect  suits  by  a  slate  against  another  stale;  and 
the  mode  of  proceeding  in  such  suits  is  not  af- 
fected by  that  amendment.  State  of  Rhode 
Island  v.  The  State  of  Massachusetts,  12  Peters, 
657. 

46.  In  the  case  of  Grayson  v.  The  Stale  of 
Virginia,  a  bill  in  equity  was  filed  against  the 
state,  and  a  subpoena  was  issued,  which  was  re- 
turned, served.  On  a  motion  for  a  distringas,  to 
compel  the  state  to  enter  an  appearance,  the 
court  said :  We  collect  a  general  rule  for  the 
government  of  the  proceedings  of  the  court, 
which  prescribes  an  adoption  of  that  practice 
which  is  founded  on  the  custom  and  usage  of 
courts  of  admiralty  and  equity,  constituted  on 
similar  principles;  but  the  courts  are  authorized 
to  make  such  deviations  as  are  necessary  to 
adapt  the  process  and  rules  of  the  court  to  the 
peculiar  circumstances  of  the  country,  subject 
to  the  control  of  the  legislature.  The  court 
made  an  order,  that  where  process,  at  common 
law  or  in  equity,  shall  issue  against  a  state,  the 
same  shall  be  served  on  the  governor  or  chief 
executive  magistrate,  and  the  attorney-general 
of  the  state.  Grayson  v.  The  State  of  Virginia, 
3Dall.  320;   1  Cond.  Rep.  141. 

47.  An  injunction  was  refused  by  the  supreme 
court,  on  a  motion  for  an  injunction  to  prevent 
the  execution  of  certain  acts  of  the  legislature 
of  the  state  of  Georgia,  in  the  territory  of  the 
Cherokee  nation  of  Indians,  on  behalf  of  the 
Cherokee  nation  ;  they  claiming  to  proceed  in 
the  supreme  court  of  the  United  States  as  a  fo- 
reign stale  against  the  state  of  Georgia;  under 
the  provision  of  the  constitution  of  the  United 
States,  which  gives  to  the  court  jurisdiction  in 
controversies  in  which  a  state  in  the  United 
States,  or  the  citizens  thereof,  and  a  foreign  state, 
citizens  or  subjects  thereof,  are  parties.  Chero- 
kee Nation  v.  The  State  of  Georgia,  5  Peters,  1. 

48.  Where  the  words  of  the  constitution  con- 
fer only  appellate  jurisdiction  on  the  supreme 
court,  original  jurisdiction  is  most  certainly  not 
given  ;  but  where  the  words  admit  of  appellate 
jurisdiclion,  the  power  to  take  cognizance  of  the 
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suit  originally,  does  not  necessarily  negative  the 
power  to  decide  upon  it  on  appeal,  if  it  may 
originate  in  a  different  court.  Cohens  v.  State  of 
Virginia.  6  Wheat.  264  ;  5  Cond.  Rep.  90. 

49.  In  every  case  to  which  the  judicial  power 
e.vteiuls,  and  in  which  original  jurisdiction  is  not 
e.vpressiy  given,  that  judicial  power  shall  be  e.v- 
ercised  in  the  appellate,  and  only  in  the  appel- 
late form.  The  original  jurisdiction  of  the  su- 
preme court  cannot  be  enlarged,  but  its  appellate 
jurisdiction  may  be  exercised  in  every  case,  cog- 
nizable under  the  third  article  of  the  constitu- 
tion of  the  United  Stales,  in  the  courts  of  the 
United  States  in  which  original  jurisdiction  can 
be  exercised.     Ibid. 

50.  In  those  cases  in  which  original  jurisdic- 
tion is  given  to  the  supreme  court,  the  judicial 
power  cannot  be  exercised  in  its  appellate  form. 
In  every  other  case  the  jurisdiction  is  to  be  ex- 
ercised in  the  original  or  appellate  form,  or  both, 
as  the  wisdom  of  congress  may  direct.  With 
the  exception  of  those  cases  in  which  original 
jurisdiction  is  given  to  the  supreme  court,  there 
is  none  to  which  the  judicial  power  extends 
from  which  the  original  jurisdiction  of  the  infe- 
rior courts  is  excluded  by  the  constitution.  Os- 
born  et  al.  v.  The  Bank  of  the  United  States,  9 
Wheat.  738  ;  5  Cond.  Rep.  741. 

51.  The  constitution  establishes  the  supreme 
court,  and  defines  its  jurisdiction.  It  enumerates 
cases  in  which  jurisdiction  is  original  and  exclu- 
sive, and  then  defines  that  which  is  appellate: 
but  it  does  not  intimate  that  in  any  such  case 
the  power  cannot  be  exercised  in  its  original 
form,  by  courts  of  original  jurisdiction.     Ibid. 

52.  If  a  state  cannot  sue  at  law  for  a  right  of 
sovereignty  and  jurisdiction,  yet  it  seems  that  it 
might  file  a  bill  in  equity  against  the  state,  con- 
testing its  claims  in  the  supreme  court  of  the 
United  States,  praying  to  be  quieted  as  to  the 
boundary  of  the  disputed  territories;  and  the 
court,  in  order  to  effectuate  justice,  might  ap- 
point commissioners  to  ascertain  and  report  those 
boundaries.  Neu!  York  v.  Connecticut,  4  Dall.  1 ; 
1  Cond.  Rep.  203. 

53.  A  bill  was  filed  by  the  state  of  Rhode 
Island  against  the  state  of  Massachusetts,  for  the 
purpose  of  a  settlement  of  boundary  between 
the  two  states.  The  state  of  Massachusetts  ap- 
peared, and  filed  a  plea  to  the  jurisdiction  of  the 
supreme  court.  The  court,  after  the  argument 
of  a  motion  to  dismiss  the  bill  for  want  of  juris- 
diction, sustained  the  proceedings,  and  decided 
that  the  court  had  jurisdiction  of  the  case.  A 
motion  was  then  made,  by  the  counsel  for  the 
state  of  Mas.sachusetts,  for  leave  to  withdraw  the 
plea  filed  in  the  case,  and  also  to  withdraw  the 
appearance.  By  the  court: — The  practice  must 
be  well  settled  that  in  suits  against  a  state,  if  the 
state  shall  refuse  or  neglect  to  appear  upon  due 
service  of  process,  no  coercive  measures  will  be 
taken  to  compel  appearance;  but  the  complain- 
ant or  plaintiff  will  be  allowed  to  proceed  ex 
parte.  If  upon  this  view  of  the  case,  the  coun- 
sel of  the  state  of  Massachusetts  shall  elect  to 
withdraw  the  appearance  heretofore  entered, 
leave  will  be  accordinsjly  given.  State  of  Rhode 
Island  v.  The  Slate  of  Massachusetts,  12  Peters,  72. 


54.  The  states  composing  the  United  States, 
in  their  highest  sovereign  capacity,  in  the  con- 
vention of  the  people  thereof,  on  whom,  by  the 
revolution,  the  prerogative  of  the  crown,  and  the 
transcendent  power  of  the  parliament  of  England 
devolved,  in  a  plenitude  unimpaired  by  any  act, 
and  controllable  by  no  authority,  adopted  the 
constitution,  by  which  they  respectively  made 
to  the  United  States  a  grant  of  judicial  power 
over  controversies  between  two  or  more  states. 
By  the  constitution  it  was  ordained  that  this  ju- 
dicial power,  in  cases  where  a  state  was  a  party, 
should  be  exercised  by  the  supreme  court  as  one 
of  original  jurisdiction.  The  states  waived  their 
exemption  from  judicial  power,  as  sovereigns, 
by  original  and  inherent  right,  by  their  own 
grant,  and  over  themselves  in  such  cases;  but 
which  they  would  not  grant  to  any  inferior  tri- 
bunal.    Ibid. 

55.  The  proceeding  by  a  state  against  a  stale 
to  settle  a  question  of  boundary,  is  by  bill  to  be 
quieted  as  to  the  boundary  of  the  disputed  terri- 
tory.    Ibid. 

56.  The  supreme  court  has  a  right  to  jurisdic- 
tion where  a  bill  has  been  filed  for  the  adjust- 
ment and  settlement  of  the  boundary-line  be- 
tween two  states;  the  object  of  the  bill  not 
being  to  disturb  the  title  to  property,  granted  by 
the  state  holding  possession  within  the  disputed 
territory.     Ibid. 

57.  The  words  of  the  constitution  relative  to 
the  original  jurisdiction  of  the  supreme  court, 
'•'controversies  between  two  or  more  states," 
"all  controversies  of  a  civil  nature  where  a  state 
is  a  party,"  are  broad,  comprehensive  terms;  by 
no  obvious  meaning  or  necessary  implication 
excluding  those  which  relate  to  the  title,  bound- 
ary, jurisdiction  or  sovereignty  of  a  state.  The 
judiciary  act  makes  certain  exceptions,  which 
apply  only  to  cases  of  private  persons,  and  can- 
not embrace  a  case  of  a  state  against  a  state. 
Ibid. 

58.  The  original  jurisdiction  of  the  supreme 
court  extends  to  the  settlement  of  questions  of 
boundary  between  two  or  more  states,  in  suits 
instituted  in  that  court  by  a  state  against  a  state. 
Ibid. 

59.  The  authority  given  by  the  act  e.stablish- 
ing  the  judicial  courts  of  the  United  States,  to 
the  supreme  court  to  issue  writs  of  mandamus 
to  public  oflicers,  is  not  warranted  by  the  con- 
stitution. Marbury  v.  Madison,  1  Craiich,  137; 
1  Cond.  Rep.  267. 

60.  An  indictment  under  the  27th  section  of 
the  act  of  April  30,  1790,  ch.  36,  for  violation  of 
the  laws  of  nations,  by  offering  violence  to  the 
person  of  a  foreign  minister,  is  not  "a  case  af- 
fecting ambassadors  or  other  public  ministers:" 
of  which  cases,  by  tlie  constitution  of  the  United 
States,  the  supreme  court  has  original  jurisdic- 
tion. United  States  v.  Ortega,  11  Wheat.  469;  6 
Cond.  Rep.  394. 

61.  The  constitution,  article  3,  section  2,  pro- 
vides, that,  "  in  all  cases  affecting  ambassadors, 
other  public  ministers  and  consuls,  and  those  in 
which  a  slate  shall  be  party,  the  supreme  court 
shall  have  original  jurisdiction."  A  case,  which 
belongs  to  the  jurisdiction  of  the  supreme  court, 
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oil  account  of  the  interest  which  a  state  has  iti 
the  controversy,  must  be  a  case,  iu  which  a 
slate  is,  either  nominally  or  subsiaiitially,  a 
parly.  Fowler  cl  ai  v.  Lindscii  cl  al,  3  Dall. 
411. 

62.  It  is  not  sufficient,  that  a  stale  may  be 
consoquenti.-^.liy  afTectetl ;  for,  in  such  a  case, 
(as  where  the  giants  of  ciitFerent  states  are 
biouiihi  into  liti<;ation.)  the  circuit  court  has 
clearly  a  jurisJiction.     Ibid. 

63.  A  controversy  relative  to  soil  or  juristlic- 
tion  between  two  states,  occurrin:::  in  a  suit  be- 
tween two  individuals,  to  which  neither  of  the 
states  is  a  party,  is  not  a  ca.se  within  the  origi- 
nal jurisdiction  of  the  supreme  court.  If,  in 
such  a  case,  either  of  the  two  states  have  the 
right  of  soil,  they  may  contest  it,  at  any  time,  in 
this  court,  notwithstanding  a  decision  in  the  suit 
between  the  individuals.  And  though  the 
states  may  have  parted  with  the  right  of  soil, 
still  the  right  of  jurisdiction  is  unimpaired.  Ibid. 

64.  A  state,  not  being  a  party  to  an  eject- 
ment, brought  in  the  circuit  court  by  private  in- 
dividuals, nor  interested  in  its  decision,  is  not 
entitled  to  an  injunction  from  the  supreme  court, 
on  a  general  claim  of  soil  and  jurisdiction  in- 
volved in  the  private  suit.  New  York  v.  Con- 
necticut; 4  Dall.  3. 

65.  Although  a  mandamus  may  be  directed 
to  other  courts  in  the  e.vercise  of  the  appellate 
jurisdiction  of  this  court,  yet  to  issue  such  a 
writ  to  an  officer  for  the  delivery  of  a  paper, 
such  as  a  commission  to  a  public  officer,  is  in 
effect  the  same  as  to  sustain  an  original  action 
for  that  paper,  and  therefore  belongs  not  to  ap- 
pellate, but  to  original  jurisdiction.  Marhury 
v.  Madison,  1  Cianch,  137;  1  Cond.  Rep.  267. 

66.  Under  the  twenty-fifth  section  of  the  judi- 
ciary act  of  1789,  three  things  are  necessary  to 
give  the  supreme  court  jurisdiction  of  a  case 
brought  up  by  writ  of  error  or  appeal :  1.  The 
validity  of  a  statute  of  the  United  State.?,  or  of 
an  authority  e.vercised  under  a  state,  must  be 
drawn  in  question.  2.  It  must  be  drawn  in 
question  on  the  ground  that  it  is  repugnant  to  the 
constitution,  treatie.s.  and  laws  of  the  United 
States.  3.  The  decision  of  the  state  court  must 
be  in  favour  of  its  validity.  The  Commonwealth 
Bank  of  Kentucky  v.  Griffith  et  al,  14  Peters,  56. 

67.  When  the  decision  of  a  state  court  is 
against  the  validity  of  a  state  statute,  as  con- 
trary to  the  constitution  of  the  United  Slates,  a 
writ  of  error  does  not  lie  to  the  supreme  court 
on  such  judgment.     Ibid. 

3.  Appellate  Jurisdiction  of  the  Supreme  Court. 

68.  No  writ  of  error  lies  to  the  supreme  court, 
to  reverse  the  judgment  of  a  circuit  court,  in  a 
civil  action  carried  from  the  district  court  to  the 
circuit  court,  by  writ  of  error.  United  States  v. 
Goodwin,  7  Cranch,  108;  2  Omd.  Rep.  434. 

69.  The  constitution  provides,  art.  3,  sec.  2. 
"that  in  all  cases  affecting  ambassado'r.s,  other 
public  ministers  and  consuls,  and  those  in  which 
a  state  shall  be  a  party,  the  supreme  court  shall 
have  original  jurisdiction.  In  all  other  cases" 
(within  thf  judicial  power  of  the  United  States) 
'•  the  supreme  court  shall  have  appellate  juris- 


diction, both  as  to  law  and  fact,  with  such  ex- 
ceptions, and  under  such  regulations  as  the  con- 
gress shall  make."  Unless  congress  has  jvovided 
a  rule  to  regulate  the  proceedings  of  the  sujireme 
court,  as  to  its  appellate  jurisdiction,  the  court 
cannot  e.xercise  tliat  jurisdiction;  and  if  a  rule 
is  provided  by  congress,  the  court  cannot  depart 
from  if.  U'iscarl  v.  Dauchy,  3  Dall.  321  ;  1  Cond. 
Rep.  144. 

70.  The  appellate  jurisdiction  of  the  court 
may  be  exercised  in  all  other  cases  than  those 
in  which  it  has  original  jurisdiction,  and  there  is 
nothing  in  the  constitution  to  restrain  its  exercise 
over  state  tribunals  in  the  enumerated  cases. 
Ibid. 

71.  An  appeal,  in  a  criminal  case,  does  not  lie 
to  the  supreme  court  from  the  circuit  court  of 
the  District  of  Columbia.  United  States  v.  Moore, 
3  Cranch,  159;   1  Cond.  Rep.  480. 

72.  But  when  the  opinions  of  the  circuit  court 
judges  differ,  except  in  the  District  of  Columbia, 
the  point  may  be  certified  to  the  supreme  court 
Ibid. 

73.  In  those  cases  in  which  original  jurisdic- 
tion is  given  to  the  supreme  court,  the  judicial 
power  of  the  United  States  cannot  be  exercised 
in  its  appellate  form.  Osborn  v.  The  Bank  of  the 
United  States,  9  Wheat.  738:  5  Cond.  Rep.  741. 

74.  In  an  action  of  ejectment  between  two 
citizens  of  a  state  for  lands  in  the  state,  if  the 
defendant  set  up  an  outstanding  title  in  a  British 
subject,  which  he  contends  is  protected  by  the 
treaty  of  1794,  and  that,  therefore,  the  title  is 
out  of  the  plaintiff;  and  the  highest  court  of  law 
or  equity  of  the  state  decide  against  the  title  thus 
set  up,  it  is  not  a  case  in  which  a  writ  of  error 
lies  to  the  supreme  court,  under  the  judiciary 
act  of  1789,  ch.  20,  sec.  25.  Owings  v.  Nor- 
wood''s  Lessee,  5  Cranch,  344;  2  Cond.  Rep.  275. 

75.  The  supreme  court  has  jurisdiction  where 
the  treaty  is  drawn  in  question,  whether  inci- 
dentally or  directly.  Wherever  a  right  grows 
out  of,  or  is  protected  by  a  treaty,  it  is  sanctioned 
against  all  the  laws  and  judicial  decisions  of  the 
states ;  and  whoever  may  have  this  right,  is  to 
be  protected.     Ibid. 

76.  The  appellate  jurisdiction  of  the  supreme 
court  extends  to  a  final  judgment  or  decree  in 
any  suit  in  the  highest  court  of  law  or  equity  of 
a  state,  where  is  drawn  in  question  the  validity 
of  a  treaty  or  statute,  or  an  authority  exercised 
under  the  United  States,  and  the  decision  is 
against  their  validity;  or  where  is  drawn  in 
question  the  validity  of  a  statute  of,  or  the  au- 
thority exercised  under  any  state,  on  the  ground 
of  their  being  repugnant  to  the  constitution, 
treaties,  or  laws  of  the  United  States,  and  the 
decision  is  in  favour  of  such,  their  validity  ;  or 
of  the  constitution,  or  of  a  treaty  or  statute  of.  or 
a  commission  held  under  the  United  States,  and 
the  decision  is  against  the  title,  right,  privilege, 
or  exemption  specially  set  up  or  claimed  by 
either  party,  under  such  clause  of  the  constitu- 
tion, treaty,  statute,  or  commission.  Martin  v. 
Hunter''s  Lessee,  1  Wheat.  304;  3  Cond.  Rep. 
575. 

77.  The  supreme  court  has  no  jurisdiction 
upon  a  writ  of  error  to  a  state  court,  under  the 
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25th  section  of  the  act  of  1789,  if  the  decision 
of  the  state  court  be  in  favour  of  the  privilege 
claimed  under  the  act  of  congress.  Gordon  v. 
CMcleugk,  3  Cranch,  268;   1  Cond.  Rep.  524. 

78.  The  supreme  court  has  no  appeliatejnris- 
diction  confided  to  it  in  criminal  cases  by  the  laws 
of  the  United  States;  and  it  cannot  revise  the 
judgments  of  the  circuit  courts  by  writ  of  error, 
in  any  case  where  a  party  has  been  convicted 
of  a  public  offence.  Ex  parte  Kearney,  7  Wheat. 
38;  5  Cond.  Rep.  225. 

79.  Maryland. — A  writ  of  error  lies  from  the 
supreme  csurt  of  the  United  States  to  the  highest 
court  of  a  state,  in  a  case  where  the  question  is 
whether  a  confiscation  under  a  law  of  the  state 
was  complete,  before  the  treaty  of  peace  with 
Great  Britain.  Smith  v.  The  State  of  Maryland, 
6  Cranch,  286;  2  Cond.  Rep.  377. 

80.  No  writ  of  error  lies  to  the  highest  court 
of  law  or  equity  of  a  state,  under  the  25th  sec- 
tion of  the  judiciary  act  of  1789,  unless  there  is 
something  apparent  on  the  record  bringing  the 
case  within  the  appellate  jurisdiction  of  the  su- 
preme court.  Inglee  v.  Coolidse,  2  Wheat.  363; 
4  Cond.  Rep.  155. 

81.  Under  the  25th  sec.  of  the  judiciary  act 
of  1789,  ch.  20,  giving  an  appellate  jurisdiction 
to  the  supreme  court  of  the  United  States,  from 
the  final  judgment  or  decree  of  the  highest  court 
of  law  or  equity  of  a  state,  the  writ  of  error  may 
be  directed  to  any  court  in  which  the  record  and 
judgment  on  which  it  is  to  act  may  be  found ; 
and  if  the  record  has  been  remitted  by  the  high- 
est court,  &c.  to  another  court  of  the  state,  it 
may  be  brought  by  the  writ  of  error  from  that 
court.  Gelston  et  al.  v.  Hoyt.  3  Wheat.  246 ;  4 
Cond.  Rep.  244. 

82.  By  a  rule  of  the  supreme  court,  the  return 
of  a  copy  of  the  record  of  the  proper  state  court, 
under  the  seal  of  that  court,  anne.ved  to  the  writ 
of  error,  is  a  sufficient  compliance  with  the  man- 
date of  the  writ.  Martin  v.  Hunter''s  Lessee,  1 
Wheat.  303;  3  Cond.  Rep.  575. 

83.  The  supreme  court  has  jurisdiction,  in 
cases  of  appeals  from  the  orphans'  court,  through 
the  circuit  court  for  the  county  of  Washington, 
by  virtue  of  the  act  of  congress  of  February  14th, 
1804;  and  by  the  act  of  congress,  subsequently 
passed,  the  matter  in  dispute,  exclusive  of  costs, 
must  exceed  the  value  of  one  thousand  dollars, 
in  order  to  entitle  the  party  to  an  appeal.  Ni- 
cholls  et  al.  v.  Hodgeh  Exhs,  1  Peters,  562. 

84.  A  case  may  be  brought  to  the  supreme 
court  of  the  United  States,  from  the  highest  court 
of  law  or  equity  in  a  state,  under  the  25th  section 
of  the  judiciary  act  of  1789,  ch.  20  :  by  a  writ 
of  error  issued  by  the  clerk  of  a  circuit  court,  In 
the  form  prescribed  under  the  9th  section  of  the 
act  of  May  8th,  1792,  ch.  137;  and  it  is  not  ne- 
cessary that,  in  such  case,  the  writ  itself  should 
state  that  it  issued  upon  a  final  judgment,  or  that 
the  court  to  which  it  is  issued  is  the  highest 
court  in  which  a  decision  of  the  suit  could  be 
had.  Buel  et  al.  v.  Van  Ness,  8  Wheat.  312;  5 
Cond.  Rep.  445. 

85.  Where  a  cause  is  brought  to  the  supreme 
court,  by  writ  of  error  or  appeal,  from  the  high- 
est court  of  law  or  equity  in  a  state,  under  the 
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25th  section  of  the  judiciary  act  of  1789,  ch.  20, 
upon  the  ground  that  ihe  validity  of  a  statute  of 
the  United  States  was  drawn  in  question,  and 
that  the  decision  of  the  state  court  was  against 
its  validity,  &c.  or,  that  the  validity  of  the  sta- 
tute of  the  state  was  drawn  in  question,  as  re- 
pugnant to  the  constitution  of  the  United  States, 
and  the  decision  was  in  favour  of  its  validity;  it 
must  appear  by  the  record  that  the  validity  of 
the  act  of  congress,  or  the  constitutionality  of 
the  state  law,  was  drawn  in  question.  But  it  is 
not  required  that  the  record  should  in  terms 
state  a  misconstruction  of  the  act  of  congress,  or 
that  it  was  drawn  into  question  ;  it  is  sufficient 
that  the  record  should  show  that  an  act  of  con- 
gress was  applicable  to  the  case.  Miller  v.  Ni- 
cholls,  4  Wheat.  311  ;  4  Cond.  Rep.  465. 

86.  Where  a  party  claiming  a  title  to  lands 
under  an  act  of  congress,  brought  a  bill  for  a 
conveyance,  and  stated  several  equitable  cir- 
cumstances in  aid  of  his  title  ;  and  the  state 
court  in  which  the  suit  was  brought  dismissed 
the  bill,  and  the  cause  was  brought  to  the  su- 
preme court  of  the  United  States  by  appeal, 
under  the  25th  section  of  the  judiciary  act  of 
September  24th,  1789,  ch.  20,  on  the  ground  of 
an  alleged  misconstruction  of  the  act  of  congress 
by  the  state  court,  the  supreme  court  could  not 
take  into  consideration  any  distinct  equity,  aris- 
ing out  of  the  contracts  or  transactions  of  the 
parties,  and  creating  a  new  and  independent 
title  ;  but  was  confined  to  an  examination  of  the 
title  as  depending  upon  the  construction  of  the  act 
of  congress.  Matthews  v.  Zane  et  al.,  7  Wheat. 
164;  5  Cond.  Rep.  265. 

87.  It  is  only  when  the  state  court  decides 
against  the  claim  set  up  under  a  law  of  the  United 
States,  that  appellate  jurisdiction  is  given  to  the 
supreme  court  from  state  decisions.  M^Cluny 
V.  Silliman,  6  Wheat.  598  ;  5  Cond.  Rep.  197. 

88.  The  supreme  court  of  the  United  States 
has  no  jurisdiction  under  the  twenty-fifth  sec- 
tion of  the  judiciary  act  of  1789,  ch.  20,  unless 
the  judgment  or  decree  of  the  state  court  be  a 
final  decree.  A  judgment  reversing  that  of  an 
inferior  court,  and  awarding  a  venire  facias  de 
novo,  is  not  a  final  judgment.  Houston  v.  Moore, 
4  Wheat.  433  ;  3  Cond.  Rep.  286. 

89.  The  appellate  power  of  the  United  States 
extends  to  cases  pending  in  the  state  courts;  and 
the  twenty-fifth  section  of  the  judiciary  act, 
which  authorizes  the  exercise  of  this  jurisdiction 
in  the  specified  cases  by  a  writ  of  error,  is  sup- 
ported by  the  letter  and  spirit  of  the  constitution. 
Martin  v.  Hunter,  1  Wheat.  304;  3  Cond.  Rep. 
575. 

90.  If  a  cause  has  been  remanded  from  the 
supreme  to  a  state  court,  and  the  state  court  de- 
cline or  refuse  to  carry  into  effect  the  mandate 
of  the  supreme  court;  the  supreme  court  will 
proceed  to  a  final  decision  of  the  cause,  and 
itself  award  e.vecution  thereon.     Jbid.  353. 

91.  If  the  construction  or  validity  of  a  treaty 
of  the  United  States  is  drawn  in  question  in  the 
state  courts,  and  the  decision  is  against  its  va- 
lidity, or  the  title  specially  setup  by  either  party 
under  the  treaty,  the  supreme  court  has  jurisdic- 
tion to  ascertain  that  title,  aiul  to  determine  Its 
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legTil  meaiiiiitr,  and  is  not  conlined  to  the  ab- 
stract construction  of  the  treaty  itself.  Ibid. 
358. 

92.  The  second  article  of  the  constitution  of 
the  United  Slates  enables  the  judicial  depart- 
ment to  e.xercise  jurisdiction  to  the  full  extent 
of  the  constitution,  laws,  and  treaties  of  the 
United  Slates,  when  any  question  respeclinj^ 
thetTi  shall  assume  such  a  form  that  the  judicial 
power  is  capable  of  actin<;  on  it.  That  power  is 
capable  of  acting  only  when  the  subject  is  sub- 
mitted to  it  by  a  party  who  asserts  his  rights  in 
the  form  prescribed  by  law.  It  then  becomes 
"  a  case.'''  Osborn  v.  The  Bank  of  (he  United 
States,  9  Wheat.  738  :  5  Cond.  Kep.'741. 

93.  If  it  were  sulficient  to  wilhdraw  a  case 
brought  from  a  stale  court,  from  the  revisory  ju- 
risdiction of  the  supreme  court,  because  several 
questions  may  arise  in  it  on  general  principles 
of  law,  and  not  on  any  act  of  congress;  almost 
every  case,  involving  the  construction  of  a  law, 
would  be  withdrawn:  and  a  clause  in  the  con- 
stitution relating  to  a  subject  of  vital  importance 
to  the  government,  and  e.vpressed  in  the  most 
comprehensive  terms,  would  be  construed  to 
mean  nothing.  There  is  scarcely  any  case,  every 
part  of  which  depends  on  ihe  constitution,  laws, 
or  treaties  of  the  United  States.  The  questions, 
whether  the  fact  alleged  as  the  foundation  of 
the  action  be  real  or  fictitious;  whether  the  con- 
duct of  the  plaintiff  has  been  such  as  to  entitle 
him  to  maintain  his  action  ;  whether  his  right  is 
barred ;  whether  he  has  received  satisfaction,  or 
in  any  manner  released  his  claims;  are  ques- 
tions, some  or  all  of  which  may  occur  in  every 
case  ;  and  if  their  existence  be  sufficient  to  arrest 
the  jurisdiction  of  the  court,  words  which  seem 
intended  to  be  as  extensive  as  the  constitution, 
laws,  and  treaties  of  the  Union  ;  which  seem 
designed  to  give  the  courts  of  the  government 
the  construction  of  all  its  acts,  so  far  as  they  affect 
the  rights  of  individuals,  would  be  reduced  to 
almost  nothing.     Ibid. 

94.  Under  the  twenty-fifth  section  of  the  judi- 
ciary act  of  September  24th,  1789,  ch.  20,  where 
the  construction  of  any  clause  in  the  constitu- 
tion, or  any  statute  of  the  United  States  is  drawn 
in  question,  in  any  suit  in  a  slate  court,  the  deci- 
sion must  be  against  the  title  or  right  set  up  by 
the  party  under  such  clause  of  the  constitution 
or  statute,  otherwise  the  supreme  court  has  no 
appellate  jurisdiction  in  the  case.  It  is  not  suf- 
ficient that  the  construction  of  the  statute  was 
drawn  in  question,  and  that  the  decision  was 
against  the  title  of  the  party  :  it  must  appear 
that  his  title  depended  upon  the  statute.  JVil- 
liams  v.  Norris,  12  Wheat.  117;  6  Cond.  Rep. 
462. 

95.  Under  the  twentieth  section  of  the  judi- 
ciary act  of  September  24th,  1789,  ch.  20,  the 
supreme  court  has  no  appellate  jurisdiction  from 
the  final  judgment  of  the  highest  court  of  a  state, 
in  a  suit,  where  is  drawn  in  question  the  con- 
struction of  a  statute  of,  or  a  commission  held 
under  the  United  States ;  unless  some  right, 
title,  privilege,  or  exemption,  under  such  statute, 
be  specially  set  up  by  the  party,  and  the  decision 
be  against  the  claim  so  made  by  him.     Montgo- 


mery V.  Hernandez  clal.,  12  Wheat.  129;  (5  Cond. 
Rep.  475. 

96.  It  is  no  objection  to  the  exercise  of  the 
appellate  jurisdiction  of  the  supreme  court,  that 
one  of  the  parties  is  a  state,  and  the  other  a  citi- 
zen of  that  state.  Cohens  v.  Virginia,  6  Wheat. 
2G4  ;  5  Cond.  Rep.  90. 

97.  A  case  in  law  or  e(|uity  consists  of  the 
rights  of  o\w  party  as  well  as  of  the  other;  and 
is  said  to  arise  under  the  constitution,  or  a  law 
of  the  United  Slates,  whenever  its  correct  deci- 
sion depends  on  the  construction  of  either.   Ibid. 

98.  Where  a  slate  obtains  a  judgment  against 
an  individual,  and  the  court  rendering  such 
judgment,  overrules  a  defence  set  up  under  the 
constitution  or  laws  of  the  United  States,  ihe 
transfer  of  the  record  into  the  supreme  court, 
for  the  sole  purpose  of  inquiring  whether  the 
judgment  violates  the  constitution  or  laws  of  the 
United  Stales,  cannot  be  denominated  a  suit 
commenced  or  prosecuted  against  the  state, 
whose  judgment  is  so  far  re-examined,  within 
the  lltii  amendment  of  the  constitution  of  the 
United  States.     Ibid. 

99.  A  decree  of  the  highest  court  of  equity  of 
a  state,  affirming  that  the  decretal  order  of  an 
inferior  court  of  equity  of  the  same  state,  refus- 
ing to  dissolve  an  injunction  granted  on  the  filing 
of  the  bill,  is  not  a  final  decree  within  the 
twenty-fifth  section  of  the  judiciary  act  of  1789, 
eh.  20,  from  which  an  appeal  lies  to  the  supreme 
court  of  the  United  States.  Gibbons  v.  Oe;deji, 
6  Wheat.  448  ;  5  Cond.  Rep.  134. 

100.  The  power  of  the  supreme  court  to  re- 
vise the  judgment  of  state  tribunals,  depends  on 
the  twenty-fifth  section  of  the  judiciary  act. 
That  section  enacts.  "  that  a  final  judgment  or 
decree  in  any  suit  in  the  highest  court  of  law  or 
equity  of  a  state,  in  which  a  decision  in  the  suit 
could  be  had,"  where  is  drawn  in  question  the 
validity  of  a  statute,  or  of  an  authority  exercised 
under  any  slate,  on  the  ground  of  their  being  re- 
pugnant to  the  constitution,  treaties,  or  laws  of 
the  United  Stales,  and  the  decision  is  in  favour 
of  their  validity,  "may  be  re-examined,  and  re- 
versed or  affirmed  in  the  supreme  court  of  the 
United  States."  Weston  el  al.  v.  The  City  Coun- 
cil of  Charleston,  2  Peters,  449. 

101.  The  city  council  of  Charleston,  exer- 
cising an  authority  under  the  state  of  South 
Carolina,  enacted  an  ordinance  by  which  a  tax 
was  imposed  on  the  six  and  seven  percent,  slock 
of  the  United  States;  and  in  the  court  of  common 
pleas  of  the  Charleston  district,  an  application 
was  made  for  a  prohibition  to  restrain  them  from 
levying  the  tax,  on  the  ground  that  the  ordi- 
nance violated  the  constitution  of  the  United 
States.  The  prohibition  was  granted,  and  the 
proceedings  in  the  case  were  removed  to  the  con- 
stitutional court,  the  highest  court  of  law  of  the 
state;  and  in  that  court  it  was  held  that  the  or- 
dinance did  not  violate  the  constitution  of  the 
United  States;  and  a  writ  of  error  was  prose- 
cuted on  this  decision  to  the  supreme  court. 
Held,  that  the  question  decided  by  the  constitu- 
tional court  was  the  very  question  on  which  the 
revising  power  of  the  supreme  court  is  to  be  ex- 
ercised.    Ibid.  464. 
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102.  A  writ  of  error  to  the  supreme  court  may 
be  prosecuted,  where,  by  the  judgment  of  the 
highest  court  of  the  state  of  South  Carolina,  a 
prohibition  issued  in  a  state  court,  to  prevent  the 
lev^-ing  of  a  lax  which  was  imposed  by  a  law 
repugnant  to  the  constitution  of  the  United  States, 
was  refused  by  the  state  courts,  on  the  ground 
that  the  law  was  not  so  repugnant  to  the  consti- 
tution. The  term  "suit"  is  certainly  a  very 
comprehensive  one,  and  is  understood  to  apply 
to  any  proceeding  in  a  court  of  justice,  in  which 
an  individual  pursues  that  remedy  in  a  court  of 
justice  which  the  law  affords  him.  The  words 
"final  judgment,"  in  the  twenty-fifth  section  of 
the  judiciary  act,  must  be  understood  as  apply- 
ing to  all  judgments  and  decrees  which  deter- 
mine the  particular  cause  ;  and  it  is  not  required 
that  such  judgments  shall  finally  decide  upon 
the  rights  which  are  litigated,  that  the  same 
shall  be  within  the  purview  of  the  section. 
Ibid. 

103.  In  the  construction  of  the  twenty-fifth 
section  of  the  judiciary  act.  passed  24th  Sep- 
tember, 1789,  the  supreme  court  has  never  re- 
quired that  the  treaty  or  act  of  congress  under 
which  the  party  claims,  who  brings  the  final 
judgment  of  a  state  court  into  review  before  the 
court,  should  have  been  spread  upon  the  record. 
It  has  always  deemed  it  essential  to  the  exercise 
of  jurisdiction,  in  such  a  case,  that  the  record 
should  show  a  complete  title,  under  the  treaty 
or  act  of  congress,  and  that  the  judgment  of  the 
court  is  in  violation  of  that  treaty  or  act.  Hickie 
V.  Starke  et  al.,  1  Peters,  94. 

104.  Objections  to  the  jurisdiction  of  the  su- 
preme court  have  been  frequently  made,  on  the 
ground  that  there  was  nothing  apparent  on  the 
record  to  raise  the  question,  whether  the  court 
from  which  the  case  had  been  brought,  had  de- 
cided upon  the  constitutionality  of  a  law,  so  that 
the  case  was  within  the  provisions  of  the  twenty- 
fifth  section  of  the  judiciary  act  of  1789.  This 
has  given  occasion  for  a  critical  examination  of 
the  section,  which  has  resulted  in  the  adoption 
of  certain  principles  of  construction  applicable 
to  it.  One  of  those  principles  is,  that  if  the  re- 
pugnancy of  a  statute  of  a  state  to  the  constitu- 
tion of  the  United  States  was  drawn  into  ques- 
tion, or  if  that  question  was  applicable  to  the 
case,  the  supreme  court  has  jurisdiction  of  the 
cause  ;  although  the  record  should  not.  in  terms, 
state  a  misconstruction  of  the  constitution  of  the 
United  States,  or  that  the  repugnancy  of  the  sta- 
tute of  the  state  to  any  part  of  that  constitutiovT 
was  drawn  into  question.  Sallerlee  v.  Matthew- 
son,  2  Peters,  380. 

105.  The  supreme  court  has  frequently  de- 
cided, that  to  sustain  this  jurisdiction  in  appeals 
and  writs  of  error,  it  is  not  necessary  to  state,  in 
terms,  upon  the  record,  that  the  constitution,  or 
a  law  of  the  United  States,  was  drawn  in  ques- 
tion. It  is  sufficient  to  bring  the  case  within  the 
twenty-fifth  section  of  the  judiciary  act,  if  the 
record  shows  that  the  constitution,  or  a  law  of 
the  United  States  must  have  been  misconstrued, 
or  the  decision  could  not  have  been  made  j  or 
that  the  constitutionality  of  a  state  law  was 
questioned,  and  the  decision  was  in  favour  of  the 


party  claiming  under  such  law.     Wilson  et  al.  v. 
Black  Bird  Creek  Marsh  Company,  2  Peters,  241. 

106.  It  has  often  been  decided  in  the  supreme 
court,  that  is  not  necessary  that  it  shall  appear 
in  terms  upon  the  record,  that  the  question  was 
presented  ni  the  state  court,  whether  the  case 
was  within  the  purview  of  the  twenty-sixth  sec- 
tion of  the  judiciary  act  of  1789,  to  give  juris- 
diction to  the  court,  in  a  case  removed  from  a 
state  court;  it  is  sufficient,  if,  from  the  facts 
stated,  such  a  question  must  have  arisen,  and 
the  judgment  of  the  state  court  would  not  have 
been  what  it  is,  if  there  had  not  been  a  miscon- 
struction of  some  act  of  congress,  &c..  Sec,  or  a 
decision  against  the  validity  of  the  right,  privi- 
lege, or  exemption  set  up  under  it.  Harris  v. 
Den'nie,  3  Peters,  292. 

107.  The  supreme  court  of  the  United  States 
has  no  power  under  the  twenty-fifth  section  of 
the  judiciary  act  of  1789,  to  revise  the  decree 
of  a  state  court,  where  no  question  was  raised  or 
decided  in  the  state  court  upon  the  validity  or 
construction  of  an  act  of  congress,  nor  upon  the 
authority  exercised  under  it,  but  on  a  state  law 
only.     M-Bridc  v.Hoey,  11  Peters,  167. 

108.  The  judgment  of  the  highest  court  of 
law  of  a  state,  deciding  in  favour  of  the  validity 
of  a  statute  of  a  state,  drawn  in  question  on  the 
ground  of  its  being  repugnant  to  the  constitution 
of  the  United  Slates,  is  not  a  final  judgment 
within  the  twenty-fifth  section  of  the  judiciary 
act  of  1789,  if  the  suit  has  been  remanded  to  the 
inferior  state  court,  where  it  originated,  for  fur- 
ther proceedings,  not  inconsistent  with  the  judg- 
ment of  the  highest  court.  Winn^s  Heirs  v.  Jack- 
soji  et  al,  12  Wheat.  135;  6  Cond.  Rep.  479. 

109.  The  measure  authorized  by  the  act  of 
assembly  of  the  state  of  Delaware,  passed  in 
February,  1822,  viz.:  the  construction  of  a  dam 
across  Black  Bird  Creek,  stops  a  navigable 
stream,  and  must  be  supposed  to  abridge  the 
rights  of  those  who  have  been  accustomed  to 
use  it.  But  this  abridgment,  unle.ss  it  come  in 
conflict  with  the  constitution  or  a  law  of  the 
United  States,  is  an  affair  between  the  govern- 
ment of  Delaware  and  its  citizens,  of  which  the 
supreme  court  can  take  no  cognizance.  Wilson 
et  al.  V.  The  Black  Bird  Creek  Marsh  Company,  2 
Peters,  250. 

110.  Both  the  plaintiff  and  the  defendant 
claimed  title  under  the  provisions  of  the  act  of 
congress,  passed  March  3,  1803,  entitled  "an 
act  regulating  the  grants  of  lands,  and  providing 
for  the  di.'sposal  of  the  lands  of  the  Uitited  States 
south  of  Tennessee  river,"  and  the  decision  of 
the  supreme  court  of  the  state  of  Mississippi 
was,  upon  the  construction  of  the  act  given  by 
the  commissioners  acting  under  its  authority. 
This  is  a  case  which  draws  in  question  the  con- 
struction of  an  act  of  congress  ;  and  the  supreme 
court  of  the  United  States  has  jurisdiction  on  a 
writ  of  error,  by  which  the  decision  of  the  court 
of  the  state  of  Mississippi  is  brought  up  for  re- 
vision under  the  twenty-fifth  section  of  the  judi- 
ciary act  of  1789.  Ross  v.  Borland  et  al,  1  Pe- 
ters, 655. 

111.  A  lot  of  ground  situated  in  the  city  of 
New  Orleans,  which  was  occupied  under  an  in- 
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complete  title,  for  some  lime,  hv  permission  of 
the  Spanish  jrovenmienf,  iji-anteil  before  the  ac- 
quisition of  Louisiana  by  the  Unitt'd  Stales,  was 
coulirmt'il  to  the  claimant  undtM-  the  laws  of  the 
Unileil  Statos;  and  a  patent  was  issued  for  the 
same  on  the  17lh  of  February,  1821.  The  city 
of  New  Orleans,  claiming  this  lot  as  being  part 
of  a  quay  dedicated  to  the  use  of  the  city,  in  the 
original  plan  of  the  town,  and  therefore  uol 
grantable  by  the  King  of  Spain,  enlarged  the 
fevee  in  front  of  New.  Orleans,  so  as  to  include 
it.  The  patentees  from  the  United  States  brought 
a  suit  in  the  district  court  of  the  state  of  Louis- 
iana for  the  lot,  which  pronounced  judgment  in 
their  favour,  and  that  judgment  was  affirmed  by 
the  supreme  court  of  the  state.  The  juilgment 
was  removed  to  the  supreme  court,  under  the 
twenty-tifth  section  of  the  judiciary  act.  A  mo- 
tion was  made  to  dismiss  the  writ  of  error  for 
want  of  juristiiction.  By  the  court: — The  me- 
rits of  this  controversy  cannot  be  revised  in  this 
tribunal.  The  only  inquiry  here  is,  whether  the 
record  shows  that  the  constitution,  or  a  treaty,  or 
a  law  of  the  United  States,  has  been  violated  by 
the  decision  of  that  court.  Cily  of  New  Orleans 
v.  De  Armas  et  al.,  9  Peters,  224. 

112.  The  twenty-fifth  section  of  the  judiciary 
act  is  limited  by  the  constitution,  and  must  be 
construed  so  as  to  be  confined  within  those  limits. 
But  to  construe  this  section  so  that  a  case  can 
arise  under  the  constitution  or  a  treaty,  only 
when  the  right  is  created  by  the  constitution  or 
treaty,  would  defeat  the  obvious  purpose  of  the 
constitution,  as  well  as  the  act  of  congress.  The 
language  of  both  instruments  extends  the  juris- 
diction of  the  supreme  court  to  rights  protected 
by  the  constitution,  treaties  or  laws  of  the  United 
States,  from  whatever  source  these  rights  may 
spring.  To  sustain  the  jurisdiction  of  the  court 
in  the  case,  it  must  be  shown  that  the  title  set 
up  by  the  city  of  New  Orleans  is  protected  by 
the  treaty  ceiling  Louisiana  to  the  United  States, 
or  by  some  act  of  congress  applicable  to  that 
title.     Ibid. 

113.  The  third  article  of  the  treaty  of  Louisi- 
ana stipulates  for  the  admission  of  Louisiana 
into  the  Union ;  and  it  obviously  contemplates 
two  objects  :  one  that  stated  ;  and  the  other  that, 
till  that  admission,  the  inhabitants  of  the  ceded 
territory  shall  be  protected  in  the  enjoyment  of 
their  liberty,  property  and  religion.  Had  any 
of  these  rights  been  violated,  while  the  stipula- 
tion continued  in  force,  the  individual  supposing 
himself  to  be  injured,  might  have  brought  his 
case  into  the  supreme  court,  under  the  25th  sec- 
tion of  the  judiciary  act.  But  the  stipulation 
ceased  to  operate  when  Louisiana  became  a 
member  of  the  Union,  and  its  inhabitants  were 
'•admitted  to  the  enjoyment  of  all  the  rights, 
advantages  and  immunities  of  citizens  of  the 
L^nited  States."'  The  right  to  bring  questions  of 
title  decided  in  a  state  court  before  the  supreme 
court,  is  not  classed  among  those  immunities. 
The  inhabitants  of  Louisiana  enjoy  all  the  ad- 
vantages of  American  citizens,  in  common  with 
their  brethren  in  their  sister  states;  when  their 
titles  are  decided  by  the  tribunals  of  the  state. 
Ibid. 


114.  The  act  of  congress  admitting  Louisiana 
into  the  Union,  carries  into  execution  the  third 
article  of  the  treaty  of  cession  ;  and  it  cannot  be 
construed  to  give  appellate  jurisdiction  to  the 
court  ovt-r  all  (juestions  of  title  between  the  citi- 
zens of  Louisiana.      Ihid. 

115.  The  patent  granted  to  the  claimants  of 
the  lanil  did  not  profess  to  destroy  any  previous 
e.visting  title;  nor  could  it  so  operate.  The  pa- 
tent was  issued  uniler  the  act  of  May,  1820,  en- 
titled "an  act  supplementary  to  the  several  acts 
for  the  aiijustment  of  land  titles  in  the  state  of 
Louisiana."  That  act  confirms  the  titles  to 
which  it  applies,  "against  any  claim  on  the  part 
of  the  United  States."  The  title  of  the  city  of 
}vew  Orleans  could  not  be  affected  by  this  con- 
firmation.    Ihid. 

116.  It  has  been  settled,  that  in  order  to  give 
jurisdiction  to  the  supreme  court,  under  the  25th 
section  of  the  judiciary  act,  it  is  not  necessary 
the  record  should  state,  in  terms,  that  an  act  of 
congress  was  in  point  of  fact  drawn  in  question. 
It  is  suflicient,  if  it  appears  from  the  record,  that 
an  act  of  congress  was  applicable  to  the  case, 
and  was  misconstrued;  or  the  decision  of  the 
state  court  was  against  the  privilege  or  exemp- 
tion specially  set  up  under  such  statute.  Davis 
V.  Packard  et  al..  6  Peters,  41. 

117.  In  the  court  for  the  correction  of  errors, 
in  the  state  of  New  York,  the  plaintiff  in  error 
assigned  as  an  error  in  a  case  removed  by  writ 
of  error  to  that  court,  that  he  was  at  the  time 
the  action  was  brought,  and  continued  consul- 
general  in  the  United  States  of  the  King  of 
Saxony ;  and  as  such,  should  have  been  im- 
pleaded in  some  district  court  of  the  United 
States ;  and  the  supreme  court  in  New  York  had 
no  jurisdiction  in  the  suit :  no  plea  to  the  juris- 
diction was  tendered  in  the  case  until  it  was  be- 
fore the  court  of  errors;  and  in  that  court,  the 
fact  that  the  plaintiff  in  error  was  the  consul- 
general  of  the  King  of  Saxony,  was  not  denied : 
the  court  of  errors  in  the  decree  say,  having  ex- 
anained  and  fully  considered  the  causes  assigned 
for  error,  they  affirm  the  judgment  of  the  su- 
preme court.  This  was  deciding  against  the 
privilege  set  up  under  the  act  of  congress,  which 
declares,  that  the  district  courts  of  the  United 
States  shall  have  jurisdiction,  exclusive  of  the 
courts  of  the  several  states,  of  all  suits  against 
consuls  and  vice-consuls.     Ibid. 

118.  The  twenty-fifth  section  of  the  judiciary 
act  of  1780,  confers  appellate  jurisdiction  in  the 
supreme  court  from  final  judgments  and  decrees 
in  any  suit  in  the  highest  court  of  law  or  equity 
of  a  state,  in  which  a  decision  in  the  suit  could 
be  had,  in  three  classes  of  cases:  first,  where  is 
drawn  in  question  the  validity  of  a  treaty  or  sta- 
tute of,  or  an  authority  e.vercised  under  the 
United  Stales,  and  the  decision  is  against  their 
validity ;  secondly,  where  is  drawn  in  question 
the  validity  of  a  statute  of,  or  an  authority  exer- 
cised under  any  state,  on  the  ground  of  their  be- 
ing repugnant  to  the  constitution,  treaties  or  laws 
of  the  United  States,  and  the  decision  is  in  fa- 
vour of  such,  their  validity:  thirdly,  where  is 
drawn  in  question  the  construction  of  any  clause 
of  the  constitution  or  of  a  treaty  or  statute  of, 
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or  commission  held  under  the  United  States,  and 
the  decision  is  against  the  title,  right,  privilege 
or  exemption,  specially  set  up  or  claimed  by 
either  party  under  such  clause  of  the  said  con- 
stitution, treaty,  statute,  or  commission.  The 
section  then  goes  on  to  provide  that  no  other  er- 
ror shall  be  assigned  or  regarded  as  a  ground  of 
reversal  in  any  such  cases  as  aforesaid,  than 
such  as  appears  upon  the  face  of  the  record, 
and  immediately  respects  the  beforementioned 
question?  of  validity  or  construction  of  the  said 
constitution,  treaties,  statutes,  commissions  or 
authorities,  in  dispute.  Crowell  v.  Randell;  10 
Peters,  368. 

119.  In  the  interpretation  of  the  twenty-fifth 
section  of  the  act  of  1780,  it  has  been  uniformly 
held,  that  to  give  the  supreme  court  appellate 
jurisdiction,  two  things  should  have  occurred, 
and  be  apparent  in  the  record  :  first,  that  some 
one  of  the  questions  stated  in  the  section  did 
arise  in  the  court  below;  and,  secoijdiy,  that  a 
decision  was  actually  made  thereon  by  the  same 
court  in  the  manner  required  by  the  section.  If 
both  of  these  do  not  appear  on  the  record,  the 
appellate  jurisdiction  fails.  It  is  not  sufficient 
to  show  that  such  a  question  might  have  oc- 
curred, or  such  a  decision  might  have  been 
made  in  the  court  below.  It  must  be  demon- 
strated that  they  did  exist  and  were  made.  Ibid. 

120.  It  has  been  decided,  that  it  is  not  indis- 
pensable that  it  should  appear  on  the  record  in 
totidem  verbis,  or  by  direct  and  positive  state- 
ment, that  the  question  was  made,  and  the  de- 
cision given  by  the  court  below,  on  the  very 
point;  but  that  it  is  sutlicient,  if  it  is  clear  from 
the  facts  stated,  by  just  and  necessary  infer- 
ence, that  the  question  was  made;  and  that  the 
court  below  must,  in  onler  to  have  arrived  at  the 
judgment  pronounced  by  it,  have  come  to  the 
very  decision  of  that  question  as  indispensable 
to  that  judgment.     Ibid. 

121.  In  order  to  bring  a  case  for  a  writ  of  error 
or  an  appeal  to  the  supreme  court,  from  a  court 
of  the  highest  jurisdiction  of  any  of  the  states, 
within  the  twenty-fifth  section  of  the  judiciary 
act,  it  must  appear  on  the  face  of  the  record  : 
1st.  That  some  one  of  the  questions  stated  in 
that  section  did  arise  in  the  slate  court:  2d. 
That  the  question  was  decided  by  the  state 
court,  as  required  in  the  same  section.  It  is  not 
necessary  that  the  question  should  appear  on  the 
record  to  have  been  raised,  and  the  decision 
made  in  direct  and  positive  terms,  ipsissimus 
verbis;  but  it  is  sufficient,  if  it  appears  by  clear 
and  necessary  intendment  that  the  question 
must  have  been  raised,  and  must  have  been  de- 
cided in  order  to  have  induced  the  judgment. 
It  is  not  sufficient  to  show,  that  a  question 
might  have  arisen  or  been  applicable  to  the 
case;  unless  it  is  further  shown  on  the  record 
that  it  did  arise,  and  Wcis  applicable  by  the  state 
court  to  ihe  case.     Ibid. 

122.  Where,  in  such  a  case,  the  valitlity  of  a 
statute  of  any  state  is  drawn  in  question  upon 
the  ground  of  its  being  repugnant  to  the  consti- 
tution of  the  United  States,  and  the  decision  has 
been  in  favour  of  its  validity ;  it  is  necessary  to 
the  e.xercise  of  the  appellate  jurisdiction  of  the 


supreme  court  that  it  should  distinctly  appear 
that  the  title  or  right  of  the  party  depended 
upon  the  statute.  Williams  v.  Norris,  12  VVheat. 
117;  6  Cond.  Rep.  462. 

123.  New  York. — Theplaintiff  in  error  claimed 
to  recover  the  land  in  controversy,  having  de- 
rived his  title  under  a  patent,  granted  by  the 
state  of  New  York  to  John  Cornelius.  He  in- 
sisted that  the  patent  created  a  contract  between 
the  state  and  tlie  patentee,  his  heirs  and  assigns; 
that  they  should  enjoy  the  land  free  from  any 
legislative  regulations  to  be  made  in  violation  of 
the  constitution  of  the  state  :  and  that  an  act 
passed  by  the  legislature  of  New  York,  subse- 
quent to  the  patent,  did  violate  that  contract. 
Under  that  act,  commissioners  were  appointed 
to  investigate  the  contending  titles  to  all  the 
lands  held  under  such  patents  as  that  granted  to 
John  Cornelius,  and  by  their  proceedings,  with- 
out the  aid  of  a  jury,  the  title  of  the  defendants 
in  error  was  established  against  and  defeating 
the  title  under  a  deed  made  by  John  Cornelius, 
the  patentee,  and  which  deed  was  executed  un- 
der the  patent.  By  the  court: — This  is  not  a 
case  within  the  clause  of  the  constitution  of  the 
United  States,  which  prohibits  a  stale  from  pass- 
ing laws  which  shall  impair  the  obligation  of 
contracts.  The  only  contract  made  by  the  slate, 
is  a  grant  to  John  Cornelius,  his  heirs  and  as- 
signs, of  the  land.  The  patent  contains  no 
covenant  to  do  or  not  to  do  any  further  act  in  re- 
lation to  the  land  ;  and  the  court  are  not  inclined 
to  create  a  contract  by  implication.  The  act  of 
the  legislature  of  New  York  does  not  attempt  to 
take  the  land  from  the  patentee :  the  grant  re- 
mains in  full  effect ;  and  the  proceedings  of  the 
commissioners  under  the  law,  operated  upon 
titles  derived  under  and  not  adversely  to  the  pa- 
tent.    Jackson  v.  Lamphire,  3  Peters,  280. 

124.  The  mother  of  Aspasia,  a  coloured  wo- 
man, was  born  a  slave  at  Kaskaskias,  in  Illinois, 
previous  to  1787,  and  before  that  country  was 
conquered  for  Virginia.  Aspasia  was  born  in 
Illinois  subsequent  to  the  passage  of  the  ordi- 
nance for  the  government  of  that  territory.  As- 
pasia was  afterwards  sent  as  a  slave  to  the  state 
of  Missouri.  In  Missouri,  Aspasia  claimed  to 
be  free,  under  the  ordinance  '•  for  the  govern- 
ment of  the  territory  of  the  United  Stales  north- 
west of  the  river  Ohio,"  passed  13lh  July,  1787. 
The  supreme  court  of  Missouri  decided  that 
Aspasia  was  free ;  and  Menard,  who  claimed 
her  as  his  slave,  brought  a  writ  of  error  under 
the  25th  section  of  the  act  of  1789,  claiming  to 
reverse  the  judgment  of  that  court.  Held,  that 
the  case  is  not  within  the  provisions  of  the  25th 
section  of  the  act  of  1789.  Menard  v.  As-pasia, 
5  Peters,  505. 

125.  The  provisions  of  the  compact  which 
relate  to  "property."  and  to  "rights,"  are  gene- 
ral. They  refer  to  no  specific  property  or  class 
of  rights :  it  is  impossible,  therefore,  judicially 
to  limit  their  application.  If  it  were  admitted 
that  Aspasia  is  the  property  of  the  plaintiff  in 
error,  and  the  supreme  court  were  to  take  juris- 
diction of  the  cause  under  the  provisions  of  the 
ordinance,  must  they  not,  on  the  same  ground, 
interpose  their  jurisdiction  in  all  other  contro- 
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veisies  respectinfj:  property,  which  was  acquired 
ill  the  norlh-western  tenitory?     Ibid. 

r26.  Whulovei  right  may  bo  olaimed  to  liave 
oriiriiiatfil  uiulfr  the  onliiiaiire  of  1787,  it  would 
seem  that  a  right  to  the  iiivohintary  service  of 
an  individual  could  not  have  hail  its  smuce  in 
that  instrument.  It  declares  that  "'there  shall 
not  be  slavery  nor  involuntary  seivitude  in  the 
territory."'  If  this  did  not  destroy  a  vested  riglit 
in  slaves,  it  at  least  did  not  create  or  strengthen 
that  right.     Ibid. 

127.  If  the  ilecision  of  the  supreme  court  of 
Missouri  had  been  against  Aspasia,  it  might 
have  been  contended  that  the  revising  power  of 
this  court,  under  the  25th  section  of  \\w  jutiiciary 
act.  could  be  exercised.  In  such  a  case  tiie  ile- 
cision would  have  been  against  the  express  pro- 
vision of  the  ordinance  in  favour  of  liberty  ;  and 
on  that  ground,  if  that  instrument  could  be  con- 
sidered, under  the  circumstances,  as  an  act  of 
congress  within  the  23th  section,  the  jurisdiction 
of  the  supreme  court  would  be  unquestionable. 
But  the  decision  was  not  against,  but  in  favour 
of  the  express  provisions  of  the  ordinance.  The 
general  provisions  of  the  ordinance  of  1787,  as 
to  the  rights  of  property,  cannot  give  jurisdiction 
to  the  court.  They  do  not  come  within  the  25th 
section  of  the  judiciary  act.     Ibid. 

128.  A  writ  of  error  was  issued  to  the  court 
of  appeals  of  Kentucky,  to  review  a  decision  of 
that  court,  affirming  a  judgment  of  the  Union 
county  court  of  that  state,  as  to  the  validity  of  a 
law  of  that  slate,  called  the  occupying  claimant 
law.  The  validity  of  the  law  rested  upon  the 
question  of  its  opposition  to  the  compact  between 
Virginia  and  Kentucky,  relative  to  lands  origi- 
nally in  Virginia;  and  the  compact  of  the  state 
of  Kentucky.  The  proceedings  of  the  court  of 
Union  county  did  not  show  that  the  compact 
was  brought  before  the  court ;  and  the  allegation 
that  the  piaintifT  relied  on  the  compact  between 
those  stales,  was  first  made  in  the  court  of  ap- 
peals. In  the  court  of  Union  county,  the  ques- 
tion of  the  validity  of  the  compact  was  not  pre- 
sented. Held,  that  this  was  not  a  case  for  a 
writ  of  error  to  the  supreme  court,  under  the 
25th  section  of  the  judiciary  act  of  1789.  Lessee 
of  Fisher  v.  Cockenll,  5  Peters,  248. 

129.  The  plaintiff  in  error  was  indicted  in  the 
supreme  court  for  the  county  of  Gwinnett,  in  the 
state  of  Georgia,  "  for  residing  on  the  15th  July, 
1831,  in  that  part  of  the  Cherokee  nation  attached 
by  the  laws  of  the  state  of  Georgia  to  that  coun- 
ty, without  a  license  or  permit  from  the  governor 
of  the  state,  or  from  any  one  authorized  to  grant 
it;  and  without  having  taken  the  oath  to  support 
and  defend  the  constitution  and  laws  of  the  state 
of  Georgia,  and  uprightly  to  demean  himself  as 
a  citizen  thereof;  contrary  to  the  laws  of  the 
said  state."  To  this  indictment  he  pleaded  that 
he  was,  on  the  15th  July,  1831.  in  the  Cherokee 
nation,  out  of  the  jurisdiction  of  the  court  of 
Gwinnett  county  ;  that  he  was  a  citizen  of  Ver- 
mont, and  entered  the  Cherokee  nation  as  a  mis- 
sionary, under  the  authority  of  the  president  of 
the  United  States,  and  has  not  been  required  by 
him  to  leave  it :  and  that  with  the  permission 
and  approval  of  tlie  Cherokee  nation,   he  was 


engaged  in  preaching  the  gospel :  that  the  slate 
of  Georgia  ought  not  to  maintain  the  prosecution, 
as  several  trtaties  had  been  entered  nilo  by  the 
United  Slates  with  the  Cherokee  nation,  by 
which  that  nation  was  acknowledged  to  be  a 
.<overtMgn  nation,  ami  by  which  the  territory  oc- 
cupied by  ihem  was  guarantieii  to  them  by  the 
United  Slates;  and  that  the  laws  of  Georgia, 
uiuler  which  the  plainlifT  in  crior  was  indicted, 
are  repugnant  to  the  treaties,  and  unconsiitu- 
tional  and  void  ;  and  also  that  they  are  repug- 
nant lo  the  act  of  congress  of  March,  1802,  ent'i- 
tleil  "an  act  to  regulate  trade  and  intercourse 
witii  the  Indian  tribes."  The  superior  court  of 
Gwinnett  overruled  the  plea,  and  the  plainlifT  in 
error  was  tried  and  convicted,  and  sentenced 
•'to  hard  labour  in  the  penitentiary  for  four 
years."  Held,  that  this  was  a  case  in  which  the 
supreme  court  of  the  United  States  hatl  jurisdic- 
tion, by  writ  of  error;  under  the  25th  section  of 
the  "act  to  establish  the  judicial  courts  of  the 
United  States,"  passed  in  1789.  Worccstej-  v. 
The  Slate  of  Georgia,  6  Peters,  515. 

130.  The  indictment  and  plea  in  the  case  of 
Worcester  v.  The  Stale  of  Georgia,  draw  in  ques- 
tion the  validity  of  the  treaties  made  by  the 
United  States  with  the  Cherokee  Indians  :  if  not 
so,  their  construction  is  certainly  drawn  in  ques- 
tion ;  and  the  decision  has  been,  if  not  against 
their  valiilily,  "against  the  right,  privilege  or 
exemption  specially  set  up  and  claimed  under 
them."  They  also  drew  into  question  the  vali- 
dity of  a  statute  of  the  state  of  Georgia,  "  on  the 
Hroun;!  of  its  being  repugnant  to  the  constitution, 
treaties  and  laws  of  the  United  States,  and  the 
decision  was  in  favour  of  its  validity."  By  the 
supreme  court: — It  is  too  clear  for  controvers)', 
that  Ihe  act  of  congress,  by  which  the  supreme 
court  is  constituted,  has  given  it  the  power,  and 
of  course  imposed  on  it  the  duty,  of  exercising 
jurisdiction  in  this  case.  The  record,  according 
to  the  judiciary  act,  and  the  rule  and  practice 
of  the  court,  is  regularly  before  the  court.    Ibid. 

131.  The  words,  "matter  in  dispute,"  in  the 
act  of  congress,  respecting  appeals  to  the  su- 
preme court  of  the  United  Slates,  seem  appro- 
priated to  civil  causes,  where  the  subject  in 
contest  is  of  a  value  beyond  the  su.m  mentioned 
in  the  act.  But,  in  criminal  cases,  the  question 
is  the  guilt  or  innocence  of  the  accused;  and 
although  he  may  be  fined  upwards  of  one  hun- 
dred dollars,  yet  that  is,  in  the  eye  of  the  law,  a 
punishment  for  the  offence,  and  not  the  particu- 
lar object  of  the  suit.  United  States  v.  Moore,  3 
Cranch,  159;   1  Cond.  Rep.  480. 

132.  The  supreme  court  will  not  issue  a  man- 
damus to  the  district  judge  of  the  southern  dis- 
trict of  New  York,  in  a  case  in  which  the  dis- 
trict judge  decided  that  the  custody  of  goods, 
wares,  and  merchandise,  proceeded  against  after 
a  seizure  by  the  collector  of  the  port  of  New 
York,  was  in  the  marshal  of  the  district,  after 
process  had  issued  by  order  of  the  court  against 
the  goods.  The  mandamus  was  asked  for,  after 
an  argument  before  the  supreme  court,  to  show 
that  the  custody  of  the  goods  was  to  continue  in 
the  collector  of  the  port.  The  court  said  : — This 
is  neither  more  nor  less  than  an  application  for 
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an  order  to  reverse  the  solemn  judgment  of  the 
district  judge,  in  a  matter  clearly  within  the 
jurisdiction  of  the  court ;  and  to  substitute  an- 
other judgment  in  its  stead.  Ex  parte  Jesse 
Hoxjt,  Collector  of  ike  Port  of  New  York,  13  Pe- 
ters, 279. 

133.  A  writ  of  mandamus  is  not  a  proper  pro- 
cess to  correct  an  erroneous  judgment  or  decree, 
rendered  in  an  inferior  court.  That  is  a  matter 
which  is  properly  examinable  on  a  writ  of  error, 
or  on  an  appeal  to  the  proper  appellate  tribunal. 
Nor  can  the  supreme  court  issue  a  mandamus 
to  the  district  court,  on  the  ground  that  it  is  ne- 
cessary for  the  e.xercise  of  its  appellate  jurisdic- 
tion ;  for  if  there  is  any  appellate  jurisdiction  in 
this  case,  it  is  direct  and  immediate  to  the  cir- 
cuit court  of  the  southern  district  of  New  York. 
It  has  been  repeatedly  declared  by  the  supreme 
court,  that  it  will  not,  by  mandamus,  direct  a 
judge  to  make  a  particular  judgment  in  a  suit, 
but  will  only  require  him  to  proceed  to  render 
judgment.     Ibid. 

134.  The  verdict  or  judgment  does  not  ascer- 
tain the  value  of  the  matter  in  dispute  between 
the  parties.  To  determine  this,  recurrence  must 
be  had  to  the  original  controversy  ;  to  the  matter 
in  dispute  when  the  action  was  instituted.  The 
descriptive  words  of  the  statute  regulating  the 
jurisdiction  of  the  supreme  court  in  writs  of 
error  and  appeals,  point  emphatically  to  this 
criterion,  and  in  common  understanding,  the 
penalty  of  the  bond,  and  not  the  thing  paid,  con- 
stitutes the  matter  in  dispute  between  the  par- 
ties. The  nature  of  the  case  must  guide  the 
court;  and  whenever  the  law  makes  a  rule,  it 
must  be  obeyed.  Wilson  v.  Daniel,  3  Dall.  401 ; 
1  Cond.  Rep.  185. 

135.  Where  the  value  of  the  matter  in  dispute 
did  not  appear  in  the  record,  in  a  case  brought 
up  by  writ  of  error,  the  court  allowed  affidavits 
to  be  taken  to  prove  the  same,  on  notice  to  the 
opposite  party.  The  writ  of  error  not  to  be  a 
supersedeas.  Course  v.  Stead's  Ex'r,  4  Dall.  22  • 
1  Cond.  Rep.  217. 

136.  The  supreme  court  will  permit  viva  voce 
testimony  to  be  given  of  the  value  of  the  matter 
in  dispute,  in  a  case  brought  up  on  a  writ  of 
error  or  by  appeal.  United  States  v.  The  Brig 
Union  et  at,  4  Cranch.  216;  2  Cond.  Rep.  91. 

137.  After  deciding  the  value  of  the  sum  in 
controversy,  by  the  weight  of  the  evidence  be- 
fore the  court,  the  court  will  not  continue  the 
cause  for  the  party  to  produce  further  evidence 
on  the  subject.     Ibid. 

138.  The  plaintiff  below  claimed  more  than 
two  thousand  dollars  in  his  declaration,  but  ob- 
tained a  verdict  for  a  less  sum.  The  appellate 
jurisdiction  of  the  supreme  court  depends  on  the 
sum  or  value  in  dispute  between  the  parties,  as 
the  case  stands  upon  the  writ  of  error  in  the  su- 
preme court;  not  on  that  which  was  in  dispute 
in  the  circuit  court.  Gordon  v.  Ogden,  3  Pe- 
ters, 33. 

139.  If  the  writ  of  error  be  brought  by  the 
plaintiff  below,  then  the  sum  the  declaration 
shows  to  be  due  may  still  be  recovered,  should 
the  judgment  for  a  smaller  sum  be  reversed ; 


and  consequently  the  whole  sum  claimed  is  in 
dispute.     Ibid. 

140.  But  if  the  writ  of  error  be  brought  by  the 
defendant  in  the  original  action,  the  judgment 
of  the  supreme  court  can  only  affirm  that  of  the 
circuit  court;  and  consequently  the  matter  in 
dispute  cannot  exceed  the  amount  of  that  judg- 
ment. Nothing  but  that  judgment  is  in  dispute 
between  the  parties.     Ibid. 

141.  Where  the  verdict  for  the  plaintiff  in  the 
circuit  court  is  for  a  less  amount  than  two  thou- 
sarrd  dollars,  and  the  defendant  prosecutes  the 
writ  of  error,  the  supreme  court  has  no  jurisdic- 
tion ;  although  the  demand  of  the  plaintiff  in  the 
suit  exceeds  two  thousand  dollars.  Smith  v. 
Honey,  3  Peters,  462. 

142.  Where  the  action  is  in  foreign  money, 
and  the  value  of  the  money  is  not  averred,  the 
verdict  of  the  jury  finding  the  value  will  fix  the 
same  for  jurisdiction.  Brown  v.  Barry,  3  Dall. 
365;  1  Cond.  Rep.  165. 

143.  The  appraisement  of  property  in  contro- 
versy, made  by  order  of  the  district  court,  by 
three  sworn  appraisers,  is  not  conclusive  evi- 
dence of  the  value;  but  it  is  better  evidence 
than  the  opinion  of  a  single  witness,  examined 
viva  voce  in  open  court.  United  Stales  v.  The 
Brig  Union,  4  Cranch,  216;  2  Cond.  Rep.  91. 

144.  In  replevin,  if  it  be  goods  distrained  for 
rent,  the  amount  for  which  the  avowry  is  made, 
is  the  value  in  controversy;  and  if  the  writ  be 
issued  to  try  the  title  to  the  property,  it  is  in  the 
nature  of  a  detinue,  and  the  value  of  the  article 
replevied  is  the  value  of  the  matter  in  contro- 
versy, so  as  to  determine  whether  or  not  the  su- 
preme court  has  jurisdiction.  Peyton  v.  Robert- 
son, 9  Wheat.  527;  5  Cond.  Rep.  660. 

145.  The  value  of  the  interest  a  guardian  has 
in  a  minor's  estate,  is  not  the  value  of  the  estate, 
but  that  of  the  office  of  guardian.  It  has  no 
distinct  value,  amounting  to  a  sufficient  sum  to 
give  jurisdiction  in  an  appeal  from  the  circuit 
court  of  Alexandria  to  the  supreme  court.  Ritchie 
V.  Mauro,  2  Peters,  243. 

146.  In  an  action  of  trover,  if  the  judgment 
below  be  in  favour  of  the  defendant,  the  value 
of  the  matter  in  dispute  upon  the  writ  of  error 
in  the  supreme  court  of  the  United  States,  is  the 
sum  claimed  as  damages  in  the  declaration. 
Cooke  V.  Woodrow,  5  Cranch,  13;  2  Cond.  Rep. 
173. 

147.  In  deciding  whether  the  matter  in  dis- 
pute be  sufficient  to  sustain  the  jurisdiction  of 
the  supreme  court,  it  will  look  to  the  sum  due 
upon  the  condition  of  the  bond  and  not  upon  the 
penalty.  United  States  v.  M-Dowell,  4  Cranch, 
316;  2  Cond.  Rep.  122. 

148.  District  of  Columbia.  —  The  plaintiff 
claimed,  in  his  declaration,  the  sum  of  one  thou- 
sand two  hundred  and  forty-one  dollars,  and  laid 
his  damages  at  one  thousand  dollars;  a  general 
verdict  having  been  given  against  him,  the  mat- 
ter in  dispute  is  the  sum  he  claims.  The  court 
cannot  judicially  take  notice,  that  by  computa- 
tion, it  may  possibly  be  made  out  as  matter  of 
inference,  from  the  plaintiff's  declaration,  that 
the  claim  may  be  less  than  one  thousand  dollars  j 
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much  les«  can  it  take  such  notice  in  a  case  where 
the  plaiiititrmiiihl  be  allowed  interest  by  a  jury. 
so  as  to  swell  the  claim  beyond  one  thonsand 
dollars.     Scolt  v.  Lunt's  Jdm'r,  6  Peters,  349. 

149.  The  declaration  was  lor  a  balance  of  ac- 
counts of  nine  hundred  and  eighty-eight  dollars 
and  ninety-four  cents,  and  the  ad  damnum  was 
laid  at  two  thousand  dollars.  The  bill  of  e.\cep- 
tions  showed  that  the  United  States  claimed  in- 
terest on  the  balance  due  them.  Under  such 
circumstances,  it  is  no  objection  to  the  jurisdic- 
tion, that  the  bill  of  exceptions  was  taken  by  the 
counsel  for  the  United  States,  to  a  refusal  of  the 
court  to  grant  an  instruction  asked  by  the  United 
States;  which  was  applicable  to  certain  items 
of  credit  only  claimed  by  the  defendant;  which 
would  reduce  the  debt  below  the  sum  of  one 
thousand  dollars.  The  court  cannot  judicially 
know  what  influence  that  refusal  had  upon  the 
amount  required  to  give  the  supreme  court  juris- 
diction, on  a  writ  of  error  to  a  circuit  court  of 
the  District  of  Columbia.  United  States  v.  MDa- 
niel,  7  Peters,  1. 

150.  In  cases  where  the  demand  is  not  for 
money,  and  the  nature  of  the  action  does  not 
require  the  value  of  the  thing  demanded  to  be 
stated  in  the  declaration  ;  the  practice  of  this 
court,  and  of  the  courts  of  the  United  States,  has 
been,  to  allow  the  value  to  be  given  in  evidence. 
Ex  parte  Bradstreet,  7  Peters,  634. 

151.  The  supreme  court  has  no  authority  as 
an  appellant  court,  upon  a  writ  of  error,  to  revise 
the  evidence  in  the  court  below,  in  order  to  as- 
certain whether  the  judge  rightly  interpreted  the 
evidence,  or  drew  right  conclusions  from  it. 
That  is  the  proper  province  of  the  jury,  or  of  the 
judge  himself,  if  the  trial  by  jury  is  waived,  and 
It  is  submitted  to  his  personal  decision.  The 
court  can  only  re-examine  the  law.  so  far  as  he 
has  pronounced  it,  upon  a  state  of  facts;  and  not 
merely  upon  the  evidence  of  facts  found  in  the 
record"  in  the  making  of  a  special  verdict,  or  an 
agreed  case.  If  either  party  in  the  court  below 
is  dissatisfied  with  the  ruling  of  the  judge  in  a 
matter  of  law,  that  ruling  should  be  brought  be- 
fore the  supreme  court  by  an  appropriate  excep- 
tion in  the  nature  of  a  bill  of  exceptions,  and 
should  not  be  mixed  up  with  the  supposed  con- 
clusions in  matters  of  fact.  Hyde  if  Gleises  v. 
Booraem.  16  Peters,  169. 
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terms  of  his  contract.  To  the  extent,  and  in  the 
manner,  and  under  the  circumstances  pointed 
out  in  his  obligation,  he  is  bound,  anil  no  further. 
It  is  not  sulHcient  that  he  may  sustain  no  injury 
by  a  change  in  the  contract,  or  that  it  may  even 
be  for  his  benefit.  He  has  a  right  to  stand  ui)on 
the  very  terms  of  his  contract;  ami  it  he  does 
not  assent  to  any  variation  of  it,  and  a  variation 
is  made,  it  is  fatal.  MiUer  v,  Slvivart  ct  al.,  9 
Wheat.  G80;  5  Cond.  liep.  727. 

3.  Where  a  bond  was  given,  conditioned  for 
tin;  faithful  performance  of  the  duties  of  the 
oliice  of  deputy  collector  of  direct  taxes,  under 
an  appointment"  for  eight  townships  designated 
by  name,  and  the  instrument  of  appointment 
specially  referred  to,  was  afterwards  altered  by 
the  collector  and  his  deputy,  but  without  the 
consent  of  the  surety,  so  as  to  embrace  another 
township:  Held,  that  the  surety  was  not  respon- 
sible for  money  subsequently  collected  by  his 
principal,  and  which  he  failed  to  pay  over. 
Ibid. 

4.  Under  a  bond  given  on  the  4th  December, 
1813,  for  the  faithful  discharge  of  the  duties  of 
his  oflice.  by  a  collector  of  direct  ta.xes  and  in- 
ternal duties,  who  had  been  appointed  under  the 
act  of  July  22d,  1813,  ch.  544,  by  the  president, 
on  the  nth  of  November.  1813,  to  hold  his  office 
until  the  end  of  the  next  session  of  the  senate, 
and  no  longer,  and  was  reappointed  to  the  same 
office,  January  24th,  1814,  by  the  president,  by 
and  with  the  advice  and  consent  of  the  senate, 
to  hold  his  office  duting  the  pleasure  of  the  pre- 
sident for  the  time  being,  the  liability  of  the 
sureties  is  restricted  to  the  duties  and  obligations 
created  and  imposed  by  the  collection  acts 
passed  antecedent  to  the  date  of  the  bond.  Uiii- 
ted  States  v.  Kirkpatrick  ct  al,  9  Wheat.  720 ;  5 
Cond.  Rep.  733. 

5.  The  new  appointment  made  by  the  presi- 
dent, by  and  with  the  advice  and  consent  of  the 
senate,  and  the  acceptance  of  the  commission 
under  it  by  the  collector,  was  a  virtual  super- 
seding and  surrender  of  the  first  commission ; 
and  the  liability  of  the  sureties  cannot  be  ex- 
tended beyond  the  period  of  the  first  commis- 
sion.    Ibid. 

6.  Mere  laches,  unaccompanied  with  fraud, 
forms  no  discharge  of  securilyship  between  indi- 
viduals.    Ibid. 

7.  The  laws  which  require  of  officers  under 
the  government,  that  settlements  of  their  ac- 
counts should  be  made  at  short  and  stated  pe- 
riods, contain  provisions  created  by  the  govern- 
ment for  its  own  security  and  protection,  and  to 
regulate  the  conduct  of  its  own  officers.  They 
are  merely  directory  to  such  officers,  and  consti- 


1.  Where  a  bond  was  given  by  the  agent  of 
au  unincorporated  joint  stock  company,  to  the 
directors  for  the  time  being,  for  the  faithful  per-  1  tute  no  part  of  the  contract  with   the  surety. 


formance  of  his  duties,  and  the  directors  were 
appointed  annually,  and  changed  before  a  breach 
of  the  condition  of  the  bond,  the  agent  and  his 
sureties  are  liable  in  an  action  brought  by  the 
obligees,  after  they  had  ceased  to  be  directors. 
Anderson  v.  Longden,  1  Wheat.  85;  3  Cond. 
Rep.  496.  ,  ,. 

2.  The  contract  of  a  surety  is  to  be  construed  j  in  his  place,  are  merely  directory,  and  intended 
strictly,  both  in  law  and  equity;  and  his  liability  i  for  the  security  of  the  government;  but  form 
is  not  to  be  extended  by  implication  beyond  the  \  no  part  of  the  contract  with  the  surety.     United 


Ibid. 

8.  The  omission  of  a  proper  officer  to  recall  a 
delinquent  paymaster,  in  pursuance  of  the  fourth 
section  of  the  act  of  congress  of  April  24th,  1816, 
ch.  69,  does  not  discharge  the  security.  The 
provisions  requiring  the  delinquent  paymaster  to 
be  recalled,  and  a  new  appointment  to  be  made 


SURETY. 


661 


Suretjv 


States  V.  Van  Zandt,  1 1  Wheat.  184 ;  6  Cond.  Rep. 
264. 

9.  The  act  of  May  15th,  1820,  ch.  625,  for  the 
better  organization  of  the  treasury  department, 
which  requires  new  securities  to  be  given  by 
certain  public  officers,  on  or  before  the  301  h  of 
September,  1820,  does  not  expressly,  or  by  im- 
plication, discharge  the  former  sureties  from  the 
liability  for  defalcation  occurring  subsequently 
to  the  30th  of  September,  the  law  not  operating 
to  deprive  the  party  of  his  office,  on  failure  or 
neglect  to  give  the  bond  required.  United  States 
v.Mc/io?i,  12  Wheat.  505;  6  Cond.  Rep.  612. 

10.  The  sureties  are  not  responsible  for  mo- 
neys placed  by  the  government  in  the  hands  of 
the  principal,  after  the  legal  termination  of  his 
office;  but  they  are  responsible  for  such  as  may 
have  come  into  his  hands  while  he  continued  in 
otTice,  and  which  he  subsequently  failed  to  ac- 
count for  and  pay  over.     Ibid. 

11.  A  mere  proposition  to  give  time,  and  sus- 
pend the  right  to  sue,  upon  certain  conditions 
and  contingencies,  which  are  not  proved  to  have 
been  complied  with  or  to  have  happened,  will 
not  discharge  the  sureties.     Ibid. 

12.  The  claim  of  the  United  States  upon  an 
official  bond,  and  upon  all  the  parties  to  it,  is  not 
released  by  the  laches  of  the  officer  to  whom 
the  assertion  of  this  claim  is  entrusted.  Such 
laches  have  no  effect  whatsoever  on  the  rights 
of  the  United  State.*?,  as  well  against  the  sureties 
as  the  principal  in  the  bond.  Dox  v.  The  Post- 
master-General, 1  Peters.  325. 

13.  The  discharge,  by  the  secretary  of  the 
treasury,  of  the  principal  in  a  bond  to  the  United 
States,  who  is  imprisoned  under  a  ca.  sa.  issued 
against  him,  and  who  has  assigned  all  his  pro- 
perty for  the  use  of  the  United  States,  does  not 
impair  or  affect  the  rights  of  the  United  States 
to  proceed  against  sureties  for  the  amount  due 
upon  the  judgment,  and  unpaid.  United  States 
V.  Stansbury  et  al.,  5  Peters,  575. 

14.  By  a  special  act  of  congress,  the  principal 
debtor  was  discharged  from  imprisonment;  and 
the  expression  is  omitted  in  this  act,  which  is 
used  in  the  general  act,  passed  June  6!h^  1798, 
"providing  for  the  relief  of  persons  imprisoned 
for  debts  due  the  United  States,"'  that  "  the  judg- 
ment shall  remain  good  and  sufficient  at  law." 
\n  the  special  act  it  was  declared  that  any  estate 
which  the  debtor  '-'may  subsequently  acquire, 
diall  be  liable  to  be  taken  in  the  same  manner 
as  if  he  had  not  been  imprisoned  and  dis- 
charged." The  special  act  did  not  release  the 
judgment,  and  did  not  affect  the  rights  of  the 
United  States  against  the  surety.  Hunter  v.  The 
United  States,  5  Peters,  173. 

15.  The  act  of  government  in  releasing  both 
t)ie  principal  and  surety  from  imprisonment  was 
designed  for  the  benefit  of  unfortunate  debtors  ; 
and  no  unnecessary  obstructions  should  be  op- 
posed to  the  exercise  of  so  humane  a  policy. 
If  the  discharge  of  the  principal,  under  such 
circumstances,  would  be  a  release  of  the  debt, 
the  consequence  would  be  that  the  principal 
must  remain  in  jail  until  the  process  of  the  law 
were  exhausted  against  vhe  surety.  This  would 
operate  against  the  liberty  of  the  citizen,  and 
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should  be  waived,  unless  required  to  secure  the 
public  interest.     Ibid. 

16.  The  plaintiffs  in  error  are  sureties  in  an 
official  bond ;  and  it  is  perfectly  clear,  as  to 
them,  a  judgment  cannot  be  rendered  beyond 
the  penalty,  to  be  discharged  on  payment  of 
what  is  due  ;  which,  of  course,  can  only  be  where 
it  is  less  than  the  penalty.  The  statute  expressly 
requires  that  the  surveyors  of  the  public  lands 
shall  give  bond  for  the  faithful  disbursement  of 
public  money;  and  in  this  bond  the  words  which 
relate  to  disbursement  are  omitted,  and  the  only 
words  inserted  are,  "  that  he  shall  faithfully  dis- 
charge the  duties  of  his  office."  The  court  feel 
no  difficulty  in  maintaining,  that  where  the  con- 
ditions are  cumulative,  the  omission  of  one  con- 
dition cannot  invalidate  the  bond  so  far  as  the 
other  operates  to  bind  the  party.  Farrar  ^  Brown 
V.  The  United  States,  5  Peters,  373. 

17.  Rector  was  commissioned  surveyor  of  the 
public  lands  on  the  13th  June,  1823,  and  the 
bond  bears  date  the  17th  August,  1823.  Between 
the  3d  of  March  and  the  4th  of  June,  in  the  same 
year,  there  had  been  paid  to  Rector  from  the 
treasury,  the  sum  of  money  found  by  the  jury, 
and  thus  it  was  paid  to  him  before  the  date  of 
his  commission,  and  before  the  date  of  the  bond. 
By  the  court : — For  any  sum  paid  to  Rector, 
prior  to  the  execution  of  the  bond,  there  is  but 
one  ground  on  which  the  sureties  could  be  held 
answerable  to  the  United  States,  and  that  is  on 
the  assumption  that  he  still  held  the  money  in 
bank  or  otherwise.  If  still  in  his  hand,  he  was, 
up  to  that  time,  bailee  to  the  government ;  but- 
on  the  contrary  hypothesis,  he  had  become  a 
debtor  or  defaulter  to  the  government,  and  his 
offence  was  already  consummated.  If  intended 
to  cover  past  dereliction,  the  bond  should  have 
been  made  retrospective  in  its  language.  The 
sureties  have  not  undertaken  against  his  past 
misconduct.  They  ought,  therefore,  to  have 
been  let  in  to  proof  of  the  actual  state  of  facts  so 
vitally  important  to  their  defence;  and  whether 
paid  away  in  violation  of  the  trust  reposed  in 
him  ;  if  paid  away,  he  no  longer  stood  in  the  re- 
lation of  bailee.  Such  a  case  was  not  one  to 
which  the  act  applies  which  requires  the  sub- 
mission of  accounts  to  the  treasury  before  dis- 
counts can  be  given  in  evidence ;  since  this  de- 
fence goes  not  to  discharge  a  liability  incurred, 
but  to  negative  its  ever  existing.     Ibid. 

18.  The  sureties  in  the  bond  of  a  contractor, 
given  to  secure  the  performance  of  a  contract  for 
the  supply  of  rations  for  the  troops  of  the  United 
States,  are  not  responsible  for  any  balance  in  the 
hands  of  the  contractor,  at  the  expiration  of  the 
contract,  for  advances  made  to  him,  not  on  ac- 
count of  that  particular  contract  exclusively,  but 
on  account  of  that  and  other  contracts,  as  a  com- 
mon fund  for  supplies,  where  accounts  of  the 
supplies,  the  expenditures  and  the  funds,  had  all 
been  throughout  blended  indiscriminately  by 
both  parties,  and  no  separate  portion  had  been 
designated,  or  set  apart  for  the  contract  of  1818. 
United  Slates  v.  Orr^s  AdmW,  8  Peters,  399. 

19.  M.  G.  gave  a  bond  to  the  Bank  of  the 
United  States,  with  sureties,  conditioned  for  the 
faithful  performance  of  the  duties  of  the  office 
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of  cashier  of  one  of  the  offices  of  discount  and 
deposit,  diuini:  the  term  he  should  hold  that  of- 
fice. The  president  and  direetois,  liavini;;  dis- 
covered that  he  had  been  ijuiily  of  a  <iross  breach 
of  trust,  passed  a  resolution  at  Philadelphia,  on 
the  27lh  of  October,  1820,  that  "JNl.  G.  cashier, 
be,  and  is  hereby  suspended  from  ollice  till  the 
further  pleasure  of  the  board  be  known,"  ami 
another  resolution;  ■•tliat  the  president  of  the 
office  at  jNIiddletown  beauthorized  and  recjuested 
to  receive  into  his  care  from  M.  G.  the  cashier, 
the  cash,  &c.,  and  to  take  such  measures  for 
having  the  duties  of  cashier  discharged  as  he 
may  deem  expedient."'  These  resolutions  were 
immediately  transmitted  by  mail  to  the  president 
of  the  odice  at  jNliddlelown,  svho  received  them 
on  the  morning  of  Sunday,  the  29th  of  the  same 
month,  but  did  not  communicate  them  to  the 
cashier,  nor  carry  them  into  effect,  until  the 
afternoon  of  the  30th.  Held,  that  the  sureties 
continued  liable  for  his  default  until  that  time. 
On  such  a  bond  the  recovery  against  the  sure- 
ties is  limited  to  the  penalty.  M-Gill  el  al.  v. 
The  Bank  of  the  United  Stales,  12  Wheat.  511; 
6  Cond.  Rep.  617. 

20.  An  agreement  between  the  creditor  and 
principal  debtor  for  delay,  or  otherwise  chang- 
ing the  nature  of  the  contract  to  the  prejudice 
of  the  surety,  in  order  to  discharge  the  latter, 
must  be  an  agreement  having  a  sufficient  con- 
sideration, and  binding  in  law  upon  the  par- 
ties. MLemore  v.  Powell  el  al.,  12  Wheat.  554  ; 
6  Cond.  Rep.  636. 

21.  A  surety  in  a  bond  is  not  discharged  by  a 
mere  delay  to  demand  payment  after  it  became 
due,  unaccompanied  by  frauil,  or  an  express 
agreement  with  the  principal  to  allow  the  de- 
lay. Hunt  V.  The  United  States,  1  Gallis.  C.  C. 
R.  32. 

22.  A  surety  cannot  recover  in  an  action 
against  his  principal,  without  showing  that  he 
had  paid  the  amount  for  which  he  became  re- 
sponsible, before  an  action  brought.  Pigoii  v. 
French,  1  Wash.  C.  C.  R.  278. 

23.  If  a  creditor  will  undertake  to  give  a  new 
credit  to  his  debtor,  and  thereby  materially  to 
change  the  situation  of  a  surety,  and  a  fortiori 
of  a  guarantor,  the  latter  is  absolved  from  all 
responsibility,  unless  he  has  notice  of  and  be- 
comes party  to  the  new  transactions.  Cremer  v. 
Higginson  et  al,  1  INIason's  C.  C.  R.  323. 

24.  Sureties  are  exonerated  from  their  respon- 
sibilities, by  an  agreement,  without  their  con- 
sent, between  the  creditor  and  principal,  which 
varies  essentially  the  terms  of  the  contract. 
United  States  v.  Tillotson  et  al.,  Paine's  C.  C.  R. 
305. 

25.  One  made  a  contract  with  the  war  depart- 
ment to  build  a  fort ;  it  was  agreed  that  advances 
should  be  made,  in  part  payment  of  the  work, 
for  materials  delivered  at  the  fort,  to  be  pro- 
nounced by  the  engineer  of  proper  quality,  and 
at  the  end  of  each  month,  for  the  work  per- 
formed. Large  advances  having  been  made,  the 
contract  was  assigned,  and  the  assignee  gave  a 
bond,  with  sureties,  to  account  for  '-'advances 
under  and  by  virtue  of  the  contract."  The  sure- 
ties were  held  entitled  to  the  benefit  of  all  the 


limitations  provided  in  the  contract,  and  not  an- 
swerable for  ailvances  maile,  where  such  limi- 
tations were  dispensed  with,  whether  the  ad- 
vances were  made  lu'fore  or  aftt'r  making  ot  the 
bond,  the  sureties  not  appearing  to  hav(!  known 
how  such  advances  had  btsen  matle.     Ibid. 

26.  A  discharge  of  a  debtor  to  the  United 
States  from  imprisonment,  by  the  secretary  of 
the  treasury,  under  the  act  of  June  6th,  1798, 
ch.  66,  does  not  discharge  his  co-obligors,  and 
sureties  in  the  bond,  from  their  liability.  United 
States  v.  Sturgcs  et  al.,  Paine's  C.  C.  R.  525. 

27.  W^here  money  is  advanced  to  a  partner- 
ship, under  a  guaranty,  and  the  partnership  is 
dissolved,  and  the  debt  then  carried,  at  the  re- 
quest of  the  debtors,  to  their  separate  accounts, 
according  to  their  proportion  of  interest  in  the 
partnership,  and  the  creditor  gives  the  partners, 
separately,  a  credit  for  such  proportion,  and  dis- 
charges the  partnership  account,  by  carrying  it 
to  such  separate  account,  and  no  notice  is  given 
thereof  to  the  guarantor,  the  latter  is  discharged 
from  all  responsibility.  Cremer  v.  Higginson  et 
al.  1  Mason's  C.  C.  R.  323. 

'28.  Where,  after  the  breach  of  the  condition 
of  a  bond  given  by  a  collector  of  the  revenue, 
the  officers  of  the  government  take  new  bonds 
for  the  principal,  without  the  knowledge  or  con- 
sent of  the  surety,  enlarging  the  period  of  pay- 
ment, the  surety  in  the  fi~rst  bond  is  thereby  dis- 
charged. United  States  v.  Administrators  of  Hil- 
legas,  3  Wash.  C.  C.  R.  70. 

"29.  If  a  creditor,  without  the  knowledge  and 
consent  of  the  surety,  expressly  or  tacitly  yield- 
ed, give  time  to  the  principal,  by  enlarging  the 
credit  beyond  the  period  mentioned  in  the  con- 
tract, the  surety  is  discharged,  both  at  law  and 
in  equity.  This  rule  is  applicable,  as  well  to 
bonds  with  collateral  conditions,  as  to  bonds  for 
the  payment  of  money,  and  whether  the  arrange- 
ment tends  to  the  benefit  of  the  surely  or  not : 
for  the  reason  of  the  rule  is,  that  the  contract, 
the  performance  of  which  is  guarantied  by  the 
surety,  has  been  changed  without  his  consent. 
Ibid. 

30.  A  surety  in  a  custom-house  bond,  who 
paid  it,  has  the  same  priority  as  the  United 
States,  against  the  estate  of  his  principal  in  the 
hands  of  his  assignee.  If  such  surety  becomes 
insolvent,  and  the  same  person  is  assignee  of 
both  estates,  the  funds  of  the  principal,  to  the 
extent  of  the  debt  due  to  such  surety  as  a  prior- 
ity creditor,  is,  by  the  operation  of  law,  deemed 
assets  of  the  surety ;  and  if  the  latter  is  also  in- 
debted to  the  United  States  for  other  debts,  the 
United  States  may,  by  bill  in  equity  against  the 
assignee,  insure  its  priority  out  of  such  assets. 
United  States  v.  Hunter,  5  Mason's  C.  C.  R.  62. 

31.  The  act  of  1817,  ch.  197,  respecting  the 
bonds  of  persons  in  the  navy,  having  required 
that  every  person  then  in  the  service,  &c.,  shall, 
instead  of  the  bond  required  by  a  former  act, 
enter  into  a  new  bond,  with  sureties,  conditioned 
for  the  faithful  performance  of  his  duties,  &c., 
the  sureties  on  the  old  bond  are  discharged  from 
all  responsibilities  for  moneys  received  by  any 
person,  &c.,  after  he  has  given  the  new  bond  : 
the  latter  being,  by  the  act,  a  substitute  for  the 
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former.    United  States  v.  Wardwell,  5  Mason's  C. 
C.  R.  82. 

32.  If  an  administrator  be  at  the  same  time 
guardian  of  the  legatees,  or  distributees,  and 
receive  foreign  assets,  and  do  not  inventory. and 
account  for  them,  or  procure  any  settlement  of 
them  in  the  probate  court,  and  a  distribution  of 
them  according  to  law,  he  will  be  deemed  to 
receive  them  as  administrator,  and  not  to  re- 
tain them  as  guardian.  Some  act  or  admission, 
showing  a  retainer  as  guardian,  as  an  account 
in  the  probate  office  of  them  as  gxiardian  for  the 
same,  is  necessary,  to  exonerate  him  and  his 
sureties  as  administrators.  The  sureties  of  an 
administrator  are  liable  in  the  same  manner  as 
their  principal,  for  the  assets  so  received,  until 
some  act  by  the  guardian,  establishing  a  retainer 
as  guardian.  A  fortiori,  the  rule  is  so,  where  the 
administrator  has  never  admitted  the  receipt  of 
such  assets  as  guardian  or  administrator,  but 
fraudulently  concealed  the  fact  from  all  parties 
interested.  Pratt  v.  Northam,  5  Mason's  C.  C. 
R.  95. 

33.  On  the  13th  of  December,  1796,  a  bond 
with  two  sureties,  was  executed,  the  condition 
of  which  was  that  the  principal  obligor  should 
collect  debts  due  to  the  obligees,  and  account 
faithfully  for  his  transaction,  as  often  as  required, 
and  at  least  on  the  first  of  September  of  every 
year.  On  the  21st  of  October,  1799,  the  collector 
and  principal  obligor  rendered  an  account,  show- 
ing a  considerable  balance  against  him  ;  and  on 
the  15th  of  February,  1800,  the  collector  exe- 
cuted a  deed  of  trust  to  secure  this  balance, 
whereupon  the  time  of  payment  was  extended 
by  the  obligees.  This  deed  was  made  at  the 
instance  of  the  obligees,  and  the  obligees  pro- 
mised to  surrender  the  bond,  provided  the  deed 
was  recorded  in  the  spring  of  1800.  The  deed 
was  delivered  to  the  obligees,  who  did  not  re- 
cord it  until  September,  1800.  In  the  stated 
account,  the  collector  debited  the  obligees  with 
a  legacy  bequeathed  by  one  of  the  obligees  to 
the  son  of  the  collector,  the  collector  being  the 
guardian  of  his  son.  The  collector's  stated  ac- 
count afterwards  turned  out  to  be  false  and  fraud- 
ulent, he  having  received  more  money  than  he 
accounted  for;  and  suit  was  brought  to  charge 
the  sureties.  The  property  conveyed  by  the 
deed  of  trust  was  sold,  and  the  proceeds  fell 
short  of  the  amount  appearing  due  by  the  stated 
account,  to  secure  which  the  deed  was  made. 
Held,  1.  That  the  promise  to  surrender  the  bond, 
on  condition  of  executing  the  deed,  and  record- 
ing it  in  the  spring,  was  still  binding  on  the  ob- 
ligees, though  the  deed,  in  point  of  fact,  was  not 
recorded  until  the  fall,  the  failure  to  record  it  in 
the  spring  being  the  fault  of  the  obligees,  who 
had  poi^session  of  it.  2.  That  the  sureties  were 
exonerated  from  all  responsibility,  for  so  much 
money  as  appeared  to  have  been  collected,  and 
to  be  due  by  the  stated  accounts  at  the  date  of 
the  deed  :  the  deed  having  been  made  with  the 
assent  of  the  obligees,  and  indulgence  having 
been  extended  to  the  collector,  in  consideration 
of  the  deed.  3.  But  the  sureties  were  still  bound 
for  so  much  of  the  money  of  the  obligees  as 
had  been  collected  prior  to  the  execution  of  the 


deed,  and  not  accounted  for  by  the  collector  in 
his  stated  account,  inasmuch  as  the  failure  to 
render  a  true  account  was  a  breach  of  the  con- 
dition of  the  bond.  Query,  If  the  sureties  were 
not  discharged  from  responsibility  for  the  legacy, 
as  the  credit  was  admitted  by  the  obligees, 
knowingly  ?  Hopkirk  v.  MrConico  et  ah.  1  Brock 
C.  C.  R.  220. 

34.  In  a  suit  brought  by  the  United  States, 
against  the  representatives  of  a  surety  of  M. 
and  H.,  contractors  to  furnish  rations  to  the 
troops  of  Virginia  and  Maryland,  for  the  year 
1802,  a  letter  from  the  department  of  war,  not 
authenticated  in  the  form  prescribed  by  the  act 
of  congress,  claiming  advances  made  to  the 
principals,  up  to  the  6lh  of  January,  1803,  is  in- 
admissible in  evidence;  and  no  admission  of  its 
correctness,  express  or  implied,  by  the  princi- 
pals, can  bind  the  surety.  Pendleton?s  Ex^r,  v. 
The  United  States,  2  Brockenb.  C.  C.  R.  76. 

35.  The  duty  of  the  government  to  secure  its 
debts,  necessarily  infers  the  means  of  securing 
them ;  and  sureties  may  therefore  be  required 
to  the  bond  given  by  the  debtor.  United  States 
V.  Maurice  et  al,  2  Brockenb.  C.  C.  R.  97. 

36.  Where  there  are  two  sureties  on  bills  of 
exchange  and  specialties,  and  one  of  them  has 
paid  more  than  his  proportion,  and  his  repre- 
sentatives seek  contribution  out  of  the  estate  of 
his  co-surety,  the  surety  who  has  overpaid,  will 
be  subrogated  to  the  rights  of  the  creditor. 
Equity  would  indeed  restrain  him  from  recover- 
ing more  than  his  proportion,  but  to  that  extent 
his  claim  upon  his  co-surety  is  precisely  as  valid 
as  upon  his  principal,  and  the  representatives 
of  the  surety  who  has  overpaid,  are  entitled  to 
rank  according  to  the  dignity  of  the  claims  on 
which  such  excess  was  paid.  The  principle  of 
substitution  applies  equally  to  cases  arising  be- 
tween co-sureties,  and  those  between  a  surety 
and  his  principal.  Lidderdale  v.  Robinson,  2 
Brockenb.  C.  C.  R.  159. 

37.  Where  money  is  paid  by  a  surety  for  his 
principal,  the  surety  is  subrogated  to  all  the 
rights  of  the  creditor,  whose  debt  he  has  dis- 
charged. But  Query,  Is  this  ever  done  in  favour 
of  a  person  not  bound  by  the  original  security, 
who  discharges  it  as  a  volunteer  1  Bank  of  the 
United  States  v.  Winston^s  £x'r  et  al.,  2  Brockenb. 
C.  C.  R.  252. 

38.  The  act  of  congress  respecting  delinquent 
collectors  and  their  sureties,  created  a  lien  on 
the  land  of  the  parties  to  the  official  bond,  but 
the  lien  cannot  be  enforced  until  all  the  per- 
sonal estate  is  exhausted ;  and  on  a  joint  judg- 
ment obtained  against  all  the  parties  to  the 
bond,  the  personal  estate  of  all,  liable  to  the 
execution,  must  be  exhausted,  before  the  land 
of  any  one  of  them  can  be  reached :  in  other 
words,  the  land  of  one  surety,  who  has  no  per- 
sonal estate,  cannot  be  subjected  to  the  pay- 
ment of  any  part  of  the  judgment,  where  there 
is  personal  estate  in  the  handsof  another  surety, 
who  has  paid  his  aliquot  part  of  the  debt.  Uni- 
ted States  v.  Graves  et  al.,  2  Brockenb.  C.  C.  R. 
379. 

39.  A  bond  given  by  a  postmaster,  with  sure- 
ties, for  the  performance  of  his  official  duties, 
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does  not  constitute  a  binding  contract,  until  ap- 
proved and  accepted  by  the  poptmaster-fjeneral. 
Postmastcr-Cicncral  v.  Norvell,  Gilpin's  D.  C.  11. 
121. 

40.  In  a  suit  by  the  United  States,  against  a 
surety  in  an  oflicial  bond,  the  burden  of  proof 
lies  upon  them,  to  show  tluit  the  principal  lailed 
to  dischaiiTo  the  duties  of  his  otHce.  Uiiilcd 
Slates  V.  Bell.  Gdpin's  D.  C.  R.  43. 

41.  The  settlement  and  closing  of  an  account 
of  a  public  officer  does  not  discharge  his  liability 
as  a  surety  for  another  ollicer,  though  the  do- 
fault  of  the  latter  was  previously  known.  United 
States  V.  IkiUlic,  Gilpin's  D.  C.  R.  98. 

42.  The  defendant,  Stinson,  being  warden  of 
the  state  prison  of  New  Hampshire,  appointed 
James  a?  his  agent  for  the  sale  of  granite  for  the 
said  prison,  with  power  to  sell  the  granite,  and 
collect  the  moneys  arising  from  the  sales.  Gass 
was  the  surety  of  James,  for  the  faithful  perform- 
ance of  the  agency.  Held,  that  a  change  in  the 
relation  between  Stinson  and  James,  from  that 
of  mere  agency  in  the  sale  of  granite  to  third 
persons,  to  that  of  a  conditional  purchase,  or 
sale  and  return,  would  amount  to  a  discharge  of 
the  surety,  Gass.  pro  tanto :  or  rather,  that  the 
transaction  would  fail  without  the  condition  of 
the  bond.  Gass  \.  Stinson,  2  Sumner's  C.  C.  R. 
453. 

43.  It  was  agreed  between  Stinson,  the  obli- 
See  in  the  bond,  and  Gass,  a  surety,  that  if  Gass 
should  be  dissatisfied  with  continuing  his  surety- 
ship in  the  premises,  '-he  should  have  a  right, 
on  ten  days'  notice  being  given  to  the  warden 
of  the  prison  in  writing,  to  discontinue  his  lia- 
bility as  surety,  provided  the  accounts  of  the 
agent  are  then  all  settled  up,  the  balance  paid, 
and  the  property  of  the  state  prison  delivered 
over  to  the  warden  or  his  agent.     Held,  that  this 


surety  on  a  bond  for  the  fidelity  of  a  party  for  an 
indefinite  period,  cannot  be  determined  at  the 
will  of  the  surely  by  notice.  Query,  if  the  same 
rule  prevails  in  equity?     Ibid. 

48.  Where  the  secretary  of  the  treasury  re- 
leases an  insolvent  debtor,  under  the  acts  of 
congress,  upon  the  condition  of  the  assent  of  his 
sureties  to  the  reU'ase  without  prejudice  to  their 
liability,  that  assent  must  bo  by  the  parties,  if 
living,' and  if  dead,  by  their  personal  repre- 
sentatives. An  assent  by  the  heir  of  a  surety 
is  not  suflicieiil.  The  United  Slates  v.  Cushman, 
2  Sumner's  C.  C.  R.  310. 

49.  Where  sureties  bind  themselves  jointly 
and  severally  as  principals  in  a  bond,  there  is  no 
difference  as  to  their  liability  in  equity  for  the 
debt  between  them  and  the  principal  debtor,  for 
whom  they  are  sureties.     Ibid.  426. 

50.  E.xtending  the  time  of  payment  of  a  bond, 
and  a  mere  delay  in  enforcing  it,  will  not  dis- 
charge a  surety,  unless  some  agreement  has  been 
made  injurious  to  the  interest  of  the  surety. 
Sprigs:  V.  The  Bank  of  Blount  Pleasant,  14  Pe- 
ters,'^201. 

51.  It  is  a  sound  and  well-settled  principle  of 
law,  that  the  sureties  are  not  to  be  made  liable 
beyond  their  contract ;  and  any  agreement  with 
the  creditor  which  varies  essentially  the  terms 
of  the  contract,  without  the  assent  of  the  surety, 
will  discharge  him  from  responsibility.  But  this 
principle  cannot  apply  where  the  surety  has  by 
his  own  act  exchanged  his  character  of  surety 
for  that  of  principal ;  and  then  applies  to  a  court 
of  equity  to  reinstate  him  to  his  character  of 
surety,  in  violation  of  his  own  e.xpress  contract. 
Ibid. 

52.  The  liability  of  a  surety  is  not  to  extend, 
by  implication,  beyond  the  terms  of  his  contract. 
This  undertaking  is  to  receive  a  strict  interpre- 


proviso  in  this  agreement,  was  not  a  condition  j  tation,  and  not  to  extend  beyond  the  fair  scope 
precedent  to  the  right  of  Gass  to  liberate  him-  [  of  its  terms.  The  United  Slates  v.  Boyd,  15  Pe- 
self  from  future  suretyship;  and  that  Gass,  on    ters,  187. 


giving  ten  days'  notice,  was  entitled  to  be  dis 
charged  from  his  liability  for  the  future  conduct 
of  James,  continuing,  however,  liable  for  the 
balance  then  due  to  Stinson,  and  for  the  de- 
livery over  of  the  property  then  in  his  hands. 
Ibid. 

44.  Held,  That  Gass  was  discharged  from  all 
liability  on  account  of  the  transactions  subse- 
quent to  notice  of  his  wish  to  discontinue  his 
suretyship,  and  that  the  necessity  of  notice  in 
writing  according  to  the  foregoing  agreement, 
was  waived  under  the  circumstances  of  the 
present  case.     Ibid. 

45.  Held,  That  James  was  a  competent  wit- 
ness for  Gass,  under  a  bill  in  equity,  brought  by 
the  latter  to  be  relieved  of  his  suretyship. 
Ibid. 

46.  A  new  bond  was  executed  and  sent  to 
the  obligee,  to  take  up  and  supply  the  place  of 
the  old  bond.  Held,  that  it  was  the  duty  of  the 
obligee  to  return  the  new  bond  forthwith,  and  to 
give  notice  thereof  to  the  parties  interested,  and 
that  omission  to  do  so,  under  the  circumstances 
of  the  present  case,  afforded  a  presumption  that 
it  was  accepted.     Ibid. 

47.  Semble,  that   at   law  the  obligation  of  a 


53.  A  debtor  has  a  right,  without  the  assent 
of  his  surety,  to  convey  his  property  fairly,  in 
payment  of  his  debts.  Findlay's  Ex'rs  v.  The 
United  States  Bank,  2  M'Lean's  C.  C.  R.  44. 

54.  If  the  holder  of  a  bill,  for  a  valuable  con- 
sideration, give  time  to  the  maker  of  the  note, 
the  surety  is  discharged.  Fuller  v.  Milford,  2 
MLean's  C.  C.  R.  74. 

55.  A  surety  has  a  right  to  pay  the  note, 
and  be  subrogated  to  the  rights  of  the  holder. 
Ibid. 

56.  By  the  laws  of  Indiana,  the  surety  may 
give  notice  to  the  holder  of  a  note,  and  compel 
him  to  prosecute.     Ibid. 

57.  In  some  cases,  by  bill,  independently  of 
any  statute,  the  holder  may  be  required  to  use 
active  diligence.     Ibid. 

58.  If  the  holder  of  a  note  give  time  to  the 
maker,  for  a  valuable  consideration,  the  surety 
is  released.  Suydain  ^-  Co.  v.  Vance,  2  M'Lean's 
C.  C.  R.  99. 

59.  If,  on  confession  of  a  judgment  by  the 
principal,  with  stay  of  execution,  no  more  time 
is  given  than  would  have  been  required  to  obtain 
judgment,  surety  not  released.     Ibid. 

60.  Time  given  to  the  principal,  at  the  instance 
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of  the  surety,  or  with  his  consent,  does  not  re- 
lease him.     Ibid. 

61.  A  surety  on  a  receiver's  bond  is  not  liable 
for  any  defalcation  prior  to  the  date  of  the  bond. 
The  United  States  v.  Spencer,  2  M'Lean's  C.  C. 
R.  405. 

62.  The  surety,  by  giving  notice  to  the  cre- 
ditor, and  requesting  him  to  sue  the  principal 
debtor,  who  isin  failing  circumstances,  does  not 
release  himself,  though  the  principal  should  be- 
come insolvent.  Dennis  v.  Rider,  2  M'Lean's 
C.  C.  R.  451. 

63.  The  relief  of  the  surety,  under  such  cir- 
cumstances, is  in  equity.     Ibid. 

64.  Where  the  obligee  changes  the  contract, 
by  giving  longer  time,  &c.,  the  surety  is  dis- 
charged, and  this  may  be  set  up  at  law. 
Jbid. 

65.  The  surety,  on  the  payment  of  the  debt, 
is  entitled  to  all  securities  in  the  hands  of  the 
obligee.     Ibid. 

66.  Sureties  on  a  government  bond  are  only 
bound  for  a  faithful  discharge  of  duty  by  the 
principal  subsequently  to  the  date  of  the  bond. 
The  United  States  v.  Linn  el  al.,  2  M'Lean's  C. 
C.  R.  595. 

67.  The  government  cannot  change  the  nature 
of  this  liability  by  the  appfication  of  payments. 
Ibid. 

68.  Among  different  sets  of  sureties  a  just 
application  of  payments  should  be  made.     Ibid. 

69.  A  surety  can  require  the  creditor  to  pro- 
ceed first  against  the  principal  only  when  his 
suretyship  appears  on  the  face  of  the  instrument. 
or  when  he  offers  to  indemnify  the  creditor  in 
his  proceedings  against  the  principal,  and  to  pay 
whatever  the  principal  fails  to  pay.  In  the 
flatter  of  Babcock,  3  Story's  C.  C.  R.  393. 


SURPLUS  LAND. 

1.  It  is  a  fact  of  general  notoriety,  that  the 
surveys  and  patents  for  lands  within  the  Vir- 
ginia military  district,  contain  a  greater  quantity 
of  land  than  is  specified  in  the  grants.  Parties, 
when  entering  into  a  contract  for  the  purchase 
of  a  tract  of  land  in  that  district,  and  referring 
to  the  patent  for  g.  description,  of  course  expect 
that  the  quantity  would  exceed  the  specific 
number  of  acres.  But  so  large  an  excess  as  in 
the  present  case,  eight  hundred  and  seventy-six 
acres,  can  hardly  be  presumed  to  have  been 
within  the  expectation  of  either  party.  And 
admitting  that  a  strict  legal  interpretation  of  a 
contract  would  entitle  the  purchaser  to  the  sur- 
plus, whatever  it  might  be,  it  by  no  means  fol- 
lows, that  a  court  of  chancery  will,  in  all  cases, 
lend  its  aid  to  enforce  a  specific  performance  of 
such  a  contract.  A7/ig  et  al.  v.  Hamilton,  4  Pe- 
ters, 311. 

2.  If  this  large  surplus  of  eight  hundred  and 
seventy-six  acres,  in  a  patent  for  one  thousand 
five  hundred  and  thirty-three  and  one-third 
acres,  should  be  taken  as  included  in  the  original 
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purchase,  it  might  well  be  considered  a  case  of 
gross  inadequacy  of  price.     Ibid. 

3.  Where  there  was  so  great  a  surplus  of  land 
in  the  patent  beyond  that  which  it  called  for 
nominally,  as  that  it  could  hardly  be  presumed 
to  have  been  within  the  view  of  either  of  the 
parties  to  the  contract  of  sale  ;  the  court  decreed 
a  conveyance  of  the  surplus,  the  vendee  to  pay 
for  the  same  at  the  average  rate  per  acre,  with 
interest,  which  the  consideralion-mone}'  men- 
tioned in  the  contract  bore  to  the  quantity  of  land 
named  in  the  same.     Ibid. 

4.  It  has  always  been  customary,  in  Pennsyl- 
vania, to  include  in  surveys  made  under  the 
grants  of  the  proprietaries,  a  greater  quantity 
of  land  than  the  grant  specified,  and  to  pay  for 
the  excess,  at  the  same  rate  the  original  quantity 
was  paid  for.  This  custom  did  not  extend  to 
grants  of  land  within  the  proprietary  manors. 
Conn  V.  Penn,  Peters'  C.  C.  R.  496. 

5.  It  has  been  a  settled  principle  in  Ken- 
tucky, that  surplus  land  does  not  vitiate  an 
entry,  and  a  survey  is  held  valid  if  made  con- 
formably to  such  an  entry.  Holmes  v.  Trout,  7 
Peters,  171. 
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shown  by  satisfactory  proof,  courts  of  law  as 
well  as  courts  of  equity  look  beyond  the  patent 
to  correct  them.  If  a  mistake  is  apparent  upon 
the  face  of  a  survej^,  and  natural  or  artificial 
marks,  or  the  reputation  of  the  neighbourhood 
have  fixed  the  boundaries  of  the  land  different 
from  those  delineated  by  the  survey,  a  subse- 
quent location  is  so  far  affected  by  the  real  bound- 
aries, that  a  court  of  equity  will  not  permit  a 
title  derived  under  such  location  to  be  set  up 
against  the  owner  of  the  land  intended  to  have 
been  located  by  the  first  survey.  Conn  et  al. 
V.  Penn  et  al,  Peters'  C.  C.  R.  496. 

2.  The  courses  and  distances  laid  down  in  a 
survey,  especially  if  it  be  ancient,  are  never  in 
practice  considered  conclusive,  but  are  liable  to 
be  materially  changed  by  oral  proof,  or  by  other 
evidence  tending  to  prove  that  the  documentary 
lines  are  not  those  actually  run.     Ibid. 

3.  After  a  survey  has  been  once  regularly 
made  and  returned,  under  the  directions  of  the 
warrantee,  although  not  in  conformity  with  the 
terms  of  the  warrant;  the  warrant  is  functus 
officio;  and  cannot  afterwards  be  revived,  and 
a  survey  made  under  it.  Harris  v.  Burchan  et 
al,  1  Wash.  C.  C.  R.  191. 

4.  A  right  by  settlement  and  improvement,  if 
a  survey  of  the  land  included  in  it  shall  be 
made,  under  a  warrant,  by  the  owner  of  the  set- 
tlement and  improvement,  will  be  merged  in  the 
higher  title.  But  if  the  surveyor,  without  the 
knowledge  of  the  warrantee,  makes  such  use  of 
the  warrant,  the  rights  of  the  warrantee  are  not 
thereby  affected.     Ibid. 

5.  If  the  warrant  for  lands  be  uncertain,  or  if 
it  be  certain,  and  is  laid  in  another  place,  and 
before  the  survey  is  made,  no  third  person  has 
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acquiifil  a  title  to  the  laiul  on  which  the  war- 
rant i<  laiii,  every  objection  to  a  title  so  derived 
is  dune  away.  Phillips  v.  Jf'ilson,  1  Wash.  C.  C. 
R.  470. 

6.  Querii,  What  would  be  the  ellect  of  a  settle- 
ment npon  the  title  to  lands  comprehended  in 
another  and  adjoining  survey,  where  the  lines 
of  the  land  claimed  by  the  settlement  had  not 
been  run  out.  so  as  to  take  part  of  the  lands  so 
adjoininij  the  settlement?     Ibid. 

7.  The  survey  gives  notice  to  all  subsequent 
purchasers,  and  it  is  only  such  who  can  com- 
plain. Such  a  survey  could  not  all'ect  the  title 
of  a  third  per.-^on,  who  in  the  meanlmie  had  ac- 
quireil  an  incipient  title  to  the  land,  either  by 
warrant  or  settlement.     Ibid. 

8.  An  ejectment  cannot  be  maintained  on  a 
warrant,  without  a  survey,  or  purchase-money 
paid.  Vatikorn  v.  Chesnut,  2  Wash.  C.  C.  R. 
160. 

9.  E.x  parte  proceedings  by  the  board  of  pro- 
perty, under  which  a  survey  was  made,  which, 
in  the  opinion  of  the  board,  ascertained  the  in- 
validity of  a  former  survey,  and  in  consequence 
of  which  the  plaintiffs  survey  was  ordered  to  be 
struck  from  the  records  of  the  land-office,  can- 
not be  read  in  evidence.  Such  proceedings  have 
no  effect  on  the  piaintifT-s  title.  Lessee  of  Griffith 
V.  Evans  et  al.  Peters'  C.  C.R.  166. 

10.  A  survey  made  by  a  deputy-surveyor  be- 
longing to  a  different  district  from  that  in  which 
the  survey  is  made,  although  specially  anthor- 
ized  to  make  it,  by  an  order  from  the  surveyor- 
general,  is  not  valid  ;  and  cannot  be  given  in 
evidence,  either  as  an  execution  of  the  warrant, 
or  as  evidence  per  se,  to  show  the  location  of  the 
warrant  being  made  on  ex  parte  evidence.  But 
the  surveyor  who  made  it,  may  use  it  as  a  memo- 
randum, to  show  how  the  land  might  be  located, 
from  the  calls  of  the  warrant.  ^Lessee  of  Gor- 
don v.  Kerr  et  al,  1  Wash.  C.  C.  R.  322. 

11.  A  connected  map  of  a  number  of  survey.?, 
which  had  been  recorded  in  the  county,  is  evi- 
dence, accompanied  by  the  explanations  of  the 
surveyors;  without  producing  the  separate  sur- 
veys.    Jones  V.  Baehe,  3  Wash.  C.  C.  R.  Iit9. 

12.  The  owner  of  a  survey  made  in  conform- 
ity with  his  entry,  and  not  interfering  with  any 
other  person's  right,  may  abandon  his  survey 
after  it  has  been  recorded.  The  proviso  in  the 
act  of  congress  of  March  2d,  1807,  ch.  76,  sec. 
1,  which  annuls  all  locations  made  on  lands 
previously  surveyed,  applies  to  subsisting  sur- 
vey.s,  to  those  in  which  an  interest  is  claimed  ; 
not  to  those  which  have  been  abandoned,  and 
in  which  no  person  has  an  interest.  Taylor  v. 
Myers,  7  Wheat.  23;  5  Cond.  Rep.  215. 

13.  A  warrant  and  survey  returned  into  the  land- 
ofRce  and  accepted,  in  Pennsylvania,  vest  a  legal 
title.  Griffith's  Lessee  v.  Tunckhov.ser,  Peters' 
C.  C.  R.  418. 

14.  A  survey  of  land  in  the  district  appropri- 
ated to  ratify  depreciated  certificates,  is  not  void 
by  the  provisions  of  the  act  of  assembly  of  1785 ; 
although  the  survey  has  not  been  made  by  go- 
ing upon  the  land  and  running  all  the  lines: 
provided  the  lines  of  the  adjoining  survey  have 
ascertained  precisely  the  boundaries  of  the  tract 


ill  question,  or  so  many  of  them  as  that  the  re- 
maniing  lines  can  be  laiil  down  with  mathema- 
tical certainty.     Ibid. 

15.  A  survey  made  by  a  deputy-surveyor,  out 
of  his  district,  is  void  :  and  the  j^atentee  cannot 
recover  in  ejectment.     Ibid. 

16.  The  tract  of  country  appropriated  for  the 
satisfying  depreciated  certilicates,  having  been 
surveyed  by  authority  of  the  state  of  Pennsylva- 
nia; it  was  not  required  that  the  deputy-sur- 
veyor should  run  and  mark  the  lines  of  a  tract 
anew,  in  order  to  apply  to  it  a  warrant  which 
came  into  his  hands  afterwards.     Ibid. 

17.  VV^liere  a  grant  was  made  for  5000  acres 
of  land,  "  lying  on  both  sides  of  the  two  main 
forks  of  Duck  river,  beginning,  &c.,  and  running 
thence  west,  894  poles,  to  a  white  oak  ;  thence 
south,  894  poles  to  a  stake,  crossing  the  river; 
thence  east,  894  poles  to  a  stake;  thence  north, 
894  poles,  to  the  beginning,  crossing  the  south 
fork  ;"  it  was  held,  that  it  must  be  surveyed  so 
as  to  extend  the  second  line  of  the  grant  such  a 
distance  on  the  course  called  for,  as  would  cross 
Duck  river  on  the  opposite  bank.     Ibid. 

18.  A  warrant  and  survey  authorize  the  pro- 
prietor of  them  to  demand  the  legal  title  ;  but 
do  not,  in  themselves,  constitute  a  legal  title, 
until  the  consummation  of  the  title  by  a  grant. 
The  person  who  acquires  an  equity  holds  a  right, 
subject  to  examination.  Miller  v.  Kerr,  7  Wheat. 
1 ;  5  Cond.  Rep.  202. 

19.  The  surveys  actually  made  on  the  mili- 
tary land  warrants  of  Virginia,  have  not  the 
force  of  judicial  acts,  or  of  acts  done  by  the 
deputations  of  officers,  as  general  agents  of  the 
continental  officers.  Ke7T  v.  Watts,  6  Wheat. 
550;  5  Cond.  Rep.  173. 

20.  In  Kentucky,  a  survey  must  be  presumed 
to  be  recorded  at  the  e-vpiration  of  three  months 
from  its  date;  and  an  entry  dependent  on  it  is 
entitled  to  all  the  notoriety  of  the  survey  as  a 
matterof  record.  Elmendorfv.  Taylor,  lOWheat. 
152;  6  Cond.  Rep.  47. 

21.  The  court  refused  to  allow  a  survey  of 
land  to  be  made,  to  make  up  for  a  deficiency  in 
the  survey  of  fourteen  thousand  five  hundred 
acres,  in  consequence  of  part  of  the  land  in- 
cluded therein  being  covered  with  water,  and 
being  marshes.  Even  if  a  survey  had  not  been 
made  under  the  concession,  it  would  not  be  com- 
petent for  the  superior  court  of  East  Florida,  or 
for  the  supreme  court,  to  designate  a  new  loca- 
tion, varying  from  the  original  concession,  as 
any  such  variation  would  be  equivalent  to  a  new 
grant.     United  Slates  v.  Kingsley,  12  Peters,  176. 

22.  Under  a  Spanish  grant  of  five  miles  square, 
ten  thousand  acres  were  surve)-ed  at  one  place, 
and  six  thousand  acres  were  surveyed  at  another 
place,  as  the  whole  quantity  of  ungranted  land 
could  not  be  found  together.  The  grant  was 
confirmed.  United  Stales  v.  Sibbald,  10  Peter.s, 
313. 

23.  Under  a  grant  of  the  governor  of  Florida, 
prior  to  the  cession  of  the  same  to  the  United 
States,  of  sixteen  thousand  acres  of  land,  for  the 
purpose  of  erecting  a  water-mill,  a  survey  of 
five  hundred  and  twenty  acres  was  made  ;  and 
at  another  place,  a  survey  of  fifteen  thousand  six 
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hundred  and  thirty  acres  was  also  made.  The 
supreme  court  held,  that  the  first  survey  of  five 
hundred  and  twenty  acres  was  valiti,  and  that 
the  survey  of  fifteen  thonsand  four  hundred  and 
eighty  acres  was  invalid;  but  that  the  grantee 
has  a  title  to  fifteen  thousand  four  and  eighty 
acres  of  vacant  land;  which  he  has  a  right  to 
have  surveyed,  adjoining  the  survey  of  five 
hundred  and  twenty  acres.  United  States  v.  Seton, 
10  Peters,  309. 

24.  If  a  person,  who  has  obtained  a  survey 
upon  a  military  land  warrant  under  the  common- 
wealth of  Virginia,  for  two  thousand  acres,  sell 
and  transfer,  for  a  valuable  consideration,  his 
right  to  the  survey,  and  assign  the  plat  and  cer- 
tificate to  the  purchaser,  whereupon  he  obtains 
a  patent  for  the  land  in  his  own  name  ;  and  if, 
upon  a  resurvey,  it  appears  that  the  grant  con- 
veys two  thousand  seven  hundred  acres,  the  ven- 
dor cannot  in  equity  support  a  claim  for  the 
surplus  against  the  vendee.  When  an  assign- 
ment is  made  of  a  plat  and  certificate  of  survey, 
the  purchaser  takes  it  subject  to  the  risk  of  its 
containing  a  less  quantity  than  is  expressed  on 
its  face,  and  should  it  contain  more,  he  is  enti- 
tled to  it.  Vowles  and  others  v.  Craig  and  others, 
8  Cranch,  .371 ;  3  Cond.  Rep.  174. 

25.  A  survey  itself,  which  had  not  acquired 
notoriety,  is  not  a  good  call  for  an  entry.  But 
when  the  survey  has  been  made  conformable  to 
the  entry,  and  the  entry  can  be  sustained,  the 
call  for  the  survey  may  support  an  entry.  The 
boundaries  of  the  survey  must  be  shown.  This 
principle  is  fully  settled  by  the  decisions  of  the 
courts  of  Kentucky.  Holmes  et  cl.  v.  Trout  et  al., 
7  Peters,  171. 

26.  Until  an  entry  be  surveyed,  a  subsequent 
location  must  be  governed  by  its  calls;  and  this 
is  the  reason  why  it  is  essential  that  every  entry 
shall  describe  with  precision  the  land  designed 
to  be  appropriated  by  it.  If  the  land  adjoining 
the  entry  should  be  covered  by  a  subsequent  lo- 
cation, it  would  be  most  unjust  to  sanction  a 
survey  of  the  prior  entry  beyond  its  calls,  and 
so  as  to  include  a  part  of  the  junior  entry.  The 
locator  may  survey  his  entry  in  one  or  more 
surveys,  or  he  may,  at  pleasure,  withdraw  a 
part  of  his  entry.  When  a  part  of  a  warrant  is 
withdrawn,  the  rules  of  the  land-office  require 
a  memorandum  on  the  margin  of  the  record  of 
the  original  entry,  showing  what  part  of  it  is 
withdrawn.     Ibid. 

27.  The  first  survey,  under  a  military  land 
warrant  in  Virginia,  gives  the  prior  equity.  The 
survey  is  the  act  of  appropriation.  Tlie  certi- 
ficate of  survey  is  sufficient  evidence  that  the 
warrant  was  in  the  hands  of  the  surveyors.  Tay- 
lor and  Quarks  v.  Brown,  5  Cranch,  234  ;  2  Cond. 
Rep.  235. 

28.  That  clause  of  the  land  law  of  Virginia, 
which  requires  every  survey  to  be  recorded 
within  two  months  after  it  is  made,  is  merely 
directory  to  the  surveyor ;  and  his  neglect  to  je- 
cord  it,  does  not  invalidate  the  survey.     Ibid. 

29.  It  is  not  necessary  that  the  deputy  sur- 
veyor who  made  the  survey  should  make  out 
the  plat  and  certify  it.  It  may  be  done  from  his 
notes  by  the  principal  surveyor.     Ibid. 


30.  When  a  given  quantity  of  land  is  to  be 
laid  off  on  a  given  base,  it  shall  be  included 
within  four  lines  forming  a  square,  as  nearly  as 
may  be,  unless  the  form  bo  repugnant  to  the 
entry.  3Iassie  v.  Watts,  6  Cranch,  148  ;  2  Cond. 
Rep.  332. 

31.  It  is  a  settled  rule,  that  where  no  other 
figure  is  called  for  in  an  entry,  it  is  to  be  sur- 
veyed in  a  squaie  coincident  with  the  cardinal 
points,  and  large  enough  to  contain  the  given 
quantity,  and  that  the  point  of  beginning  is 
deemed  to  be  the  centre  of  the  base  line  of  such 
square.  Chapman  Austin's  entry  calling  to  run 
about  a  north  course  for  quantity,  the  word 
"about"  is  to  be  rejected;  and  the  land  is  to 
run  a  due  north  course,  having  on  each  side  of  a 
due  north  line,  drawn  through  the  centre  of  the 
base,  an  equal  moiety.     Shipp  v.  Miller^s  Heirs, 

2  Wheat.  316;  4  Cond.  Rep.  132. 

32.  The  straight  line,  as  a  means  of  ascer- 
taining a  locative  call,  has  been  rejected  by  the 
courts  of  Kentucky  as  a  general  rule.  As  a 
method  of  surveying  an  entry,  the  meanders  of 
a  river  are  always  to  be  reduced  to  a  straight 
line.  One  rule  is  fixed.  When  distance  is  to  be 
determined  by  a  road,  the  meanders  of  the  road 
are  meant;  and  where  there  is  no  road,  the  most 
usual  route  is  intended.  The  sense  in  which  the 
language  of  entries  is  to  be  received,  is  to  be 
''the  popular  acceptation  where  the  entry  was 
made."  Littlepage  v.  Fowler,  11  Wheat.  215; 
6  Cond.  Rep.  280. 

33.  In  Pennsylvania,  a  warrant  accompanied 
by  payment  of  the  purchase-money,  and  a  legal 
survey,  confers  upon  the  warrant  holder  a  legal 
title  sufficient  to  enable  the  holder  of  it  to  main- 
tain an  ejectment.  This  doctrine,  peculiar  per- 
haps to  this  state,  was,  though  not  without  diffi- 
culty, adopted  by  the  supreme  court  of  the 
United  States,  in  reference  to  Pennsylvania  titles, 
in  the  case  of  Smith  v.  Irwin.  The  circuit  court 
has  always,  since  that  decision,  acted  upon  the 
principle  it  establishes;  but  it  does  not  feel 
either  inclined  or  authorized  to  go  one  step  fur- 
ther. To  complete  the  legal  title,  the  plaintiff 
must  show  a  legal  survey.  He  must  produce 
the  survey  regularly  made,  or  at  least  he  must 
prove,  by  parol  evidence  or  otherwise,  that  a 
survey  of  the  land  in  dispute  was  actually  made 
for  the  holder  of  the  warrant.  Dubois  v.  Newman, 
4  Wash.  C.  C.  R.  74. 

34.  The  land  law  of  Virginia  directs,  that 
within  three  months  after  a  survey  is  made,  the 
surveyor  shall  enter  the  plat  and  certificate  there- 
of in  a  book,  well  bound,  to  be  provided  by  the 
court  of  his  county,  at  the  county  charge.  After 
prescribing  this,  among  other  duties,  the  law 
proceeds  to  enact,  that  any  surveyor  failing  in 
the  duties  aforesaid,  shall  be  liable  to  be  indicted. 
The  law,  however,  does  not  declare  that  the  va- 
lidity of  such  survey  shall  depend  in  any  degree 
on  its  being  recorded.     Stringer  et  al.  v.  Young, 

3  Peters,  337. 

35.  The  chief  surveyor  appoints  deputies  at 
his  will;  and  no  mode  of  appointment  is  pre- 
scribed. The  survey  made  by  his  deputy  is 
examined  and  adopted  by  himself,  and  is  certi- 
fied by  himself,  to  the  register  of  the  land-office. 
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He  recognises  the  actual  surveyor  as  his  deputy 
ill  that  particular  transaction  ;  and  this,  if  it  be 
unusual  or  irreirular,  camiol  affect  the  grant. 
Ibid.  3^0. 

36.  If  a  person  who  has  obtained  a  survey 
upon  a  military  land  warrant,  under  the  com- 
monwcaltli  of  Virginia,  for  two  thousand  acres, 
sell  and  transfer  for  a  valuable  consideration  his 
right  to  the  survey,  and  assign  tlie  plat  and  cei- 
titicate  to  the  purchaser,  whereupon  the  pur- 
chaser obtains  a  patent  for  the  land  in  his  own 
name  ;  and  if,  upon  a  resurvey,  it  appear  that 
the  grant  conveys  two  thousand  seven  hundred 
acres,  the  vendor  cannot,  in  equity,  support  a 
claim  for  the  surplus  against  the  vendee.  Voides 
el  al.  V.  CVais  et  al.,  8  Cranch,  371 ;  3  Cond.  Rep. 
174. 

37.  An  entry  in  Tennessee  must  be  surveyed 
in  a  square  or  oblong,  if  a  different  form  be  not 
called  for.  Mitchell  v.  Thompson  el  al.,  1  McLean's 
C.  C.  R.  99. 

38.  Errors  in  the  survey  should  be  corrected 
in  a  reasonable  time.     Ibid. 

39.  By  the  survey  the  boundaries  of  the  tract 
claimed  are  .shown,  and  no  change  can  be  made 
to  affect  rights  acquired  subsequently.     Ibid. 


SURVEYOR-GENERAL  OF  PUBLIC  LANDS. 

1.  F.  and  B.  were  sureties  in  a  bond  for  thirty 
thousand  dollars,  given  to  the  United  States  as 
sureties  for  one  Rector,  described  in  the  bond  as 
"  surveyor  of  the  public  lands  in  the  state  of  Illi- 
nois and  JMissouri,  and  the  territory  of  Arkansas." 
By  the  court : — Upon  looking  into  all  the  laws  on 
this  subject,  it  can  hardly  be  doubted  that  this 
officer  was  intended  to  be  included  in  the  pro- 
visions of  the  act  of  congress  of  May  3,  1822. 
requiring  security  of  the  surveyor-general.  Lite- 
rally, there  was  at  that  time  provision  made 
under  the  laws  for  only  one  surveyor-general; 
but  it  is  abundantly  evident  that  the  officer  who 
gave  this  bond,  was  intended  to  be  included  in 
the  provisions  of  that  act,  under  the  description 
of  a  surveyor-general.  The  indiscriminate  use 
of  this  appellation  in  the  previous  and  subse- 
quent legislation  of  congress  on  this  subject,  will 
lead  to  this  conclusion.  Fairar  and  Brown  v. 
The  United  States,  5  Peters,  373. 

2.  The  surveyors  of  public  lands  are  disbur- 
sing officers,  under  the  provisions  of  the  act  of 
congress.     Ibid. 


TAXES  AND  TAXATION. 

1.  The  power  of  taxing  monied  corporations 
has  been  frequently  exercised  ;  and  has  never 
before,  so  far  as  is  known,  been  resisted.  Its 
novelty,  however,  furnishes  no  conclusive  argu- 
ment against  it.  Providence  Bank  v.  Billings  ^ 
Pittman,  4  Peters,  514. 


2.  That  the  taxing  power  is  of  vital  import- 
ance ;  that  it  is  essential  to  the  existence  of  go- 
vernment ;  are  Irutiis  w  hich  it  cannot  be  neces- 
sary to  realiirm.  They  are  acknowleiiged  and 
asserted  by  all.  It  would  seem  that  the  relin- 
quishment of  such  a  power  is  never  to  be  as- 
sumed. The  court  will  not  say  that  a  state  may 
not  relincpiish  it  ;  that  a  consideration  sutiiciently 
valuable  to  induce  a  partial  release  of  it  may  not 
exist :  but  as  the  whole  community  is  interested 
in  retaining  it  undiminished,  that  community 
has  a  right  to  insist  that  its  abandonment  ought 
not  to  be  presumed  in  a  case  in  which  the  deli- 
berate purpose  of  the  state  to  abandon  it  does 
not  appear.     Ibid. 

3.  Thepower  of  legislation,  and  consequently 
of  taxation,  operates  on  all  the  persons  and  pro- 
perty belonging  to  the  body  politic.  This  is  an 
original  principle,  which  has  its  foundation  in 
society  itself.  It  is  granted  by  all,  fur  the  bene- 
fit of  all.  It  resides  in  government  as  a  part  of 
itself;  and  need  not  be  reserved  where  property 
of  any  description,  or  the  right  to  use  it  in  any 
manner,  is  granted  to  individuals  or  corporate 
bodies.     Ibid. 

4.  However  absolute  the  right  of  an  individual 
may  be,  it  is  still  in  the  nature  of  that  right  that 
it  must  bear  a  portion  of  the  public  burdens; 
and  that  portion  must  be  determined  by  the  le- 
gislature. This  vital  power  may  be  abused  ; 
but  the  constitution  of  the  United  States  was  not 
intendeil  to  furnish  the  correction  of  every  abuse 
of  power  which  may  be  committed  to  the  state 
governments.  The  intrinsic  wisdom  and  justice 
of  the  representative  body,  and  its  relations  with 
its  constituents,  furnish  the  only  security,  where 
there  is  no  express  contract,  against  unjust  and 
excessive  taxation,  as  well  as  against  unwise  le- 
gislation generally.     Ibid. 

5.  The  official  tax-books  of  the  corporation  of 
Washington,  made  up  by  the  register  from  the 
original  returns  or  lists  of  the  assessors  laid  be- 
fore the  court  of  appeals,  he  being  empowered 
by  the  ordinances  of  the  corporation  to  correct 
the  valuations  made  by  the  assessors,  are  evi- 
dence; and  it  is  not  required  that  the  asses- 
sor's original  lists  shall  be  produced  in  evidence, 
to  prove  the  assessment  of  the  taxes  on  real  es- 
tate in  the  city  of  Washington.  Ronkendorf 
V.  Taylorh  Lessee,  4  Peters,  349. 

6.  in  an  ex  parte  proceeding,  as  a  sale  of  land 
for  taxes  under  a  special  authority,  great  strict- 
ness is  required.  To  divest  an  individual  of  his 
property  against  his  consent,  every  substantial 
requisite  of  the  law  must  be  complied  with.  No 
presumption  can  be  raised  in  behalf  of  a  col- 
lector who  sells  real  estate  for  taxes  to  cure  any 
radical  defect  in  his  proceedings;  and  the  proof 
of  regularity  devolves  upon  the  person  w-ho 
claims  under  the  collector's  sale.     Ibid. 

7.  Proof  of  the  regular  appointment  of  the 
assessors  is  not  necessary.  They  acted  under 
the  authority  of  the  corporation,  and  the  highest 
evidence  of  this  fact  is  the  sanction  given  to 
their  returns.     Ibid. 

8.  The  act  of  congress,  under  which  the  lot 
in  the  city  of  Washington  in  controversy  was 
sold,  required  that  public  notice  of  the  time  and 
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place  of  sale  of  lots,  the  property  of  non-resi- 
dents, should  be  given,  by  advertising  "once  a 
week"  in  some  newspaper  in  the  city,  for  three 
months.  Notice  of  the  sale  of  the  lot  in  contro- 
versy was  published  for  three  months;  but  in 
the  course  of  that  period,  eleven  days  at  one 
time,  at  another  ten  days,  and  at  another  eight 
days  transpired  in  succeeding  weeks,  between 
the  insertions  of  the  advertisements  in  the  news- 
papers. "A  week"  is  a  definite  period  of  time, 
commencing  on  Sunday  and  ending  on  Saturday. 
The  notice  was  published,  Monday,  January  6th, 
and  was  onnitted  until  Saturdaj-,  January  18lh, 
leaving  an  interval  of  eleven  days.  Still  the 
publication  on  Saturday  was  within  the  week 
preceding  the  notice  of  the  6th,  and  this  was 
sufficient.  It  would  be  a  most  rigid  construction 
of  the  act  of  congress,  justified  neither  by  its 
spirit  nor  its  language,  to  say  that  this  notice 
must  be  published  on  any  particular  day  of  a 
week.  If  published  once  a  week  for  three 
months,  the  law  is  complied  with,  and  its  object 
effectuated.     Ibid. 

9.  No  doubt  can  e.xist  that  a  part  of  a  lot  may 
be  sold  for  taxes,  where  they  have  accrued  on 
such  part.     Ibid. 

10.  The  lot  on  which  the  ta.xes  were  assessed 
belonged  to  two  persons  as  tenants  in  common. 
The  assessment  was  made  by  a  valuation  of 
each  half  of  the  lot.  To  make  a  sale  of  the  in- 
terest of  one  tenant  in  common  for  unpaid  taxes 
valid,  it  need  not  extend  to  the  interest  of  both 
claimants:  one  having  paid  his  ta.v,  the  interest 
of  the  other  may  well  be  sold  for  the  balance. 
Ibid. 

11.  The  advertisement  purported  to  sell  "half 
of  lot  No.  4,  in  square  No.  491 ;"  and  the  other 
half  was  advertised  in  the  same  manner,  as  be- 
longing to  the  other  tenant  in  common.  This 
was  not  a  sufficient  advertisement ;  and  a  sale 
made  under  the  same  was  void.     Ibid. 

12.  It  is  not  sufficient  that  in  an  advertise- 
ment of  land  for  sale  for  unpaid  taxes,  such  a 
description  is  given  as  would  enable  the  person 
desirous  of  purchasing  to  ascertain  the  situation 
of  the  property  by  inquiry  ;  nor,  if  the  purchaser 
at  the  sale  had  been  informed  of  every  fact  ne- 
cessary to  enable  him  to  fix  a  value  upon  the 
property,  would  the  sale  be  valid,  unless  the 
same  information  had  been  communicated  to  the 
notice.     Ibid, 

13.  The  tenth  section  of  the  act  of  congress 
provides  that  real  property  in  Washington,  on 
which  two  or  more  years'  taxes  shall  be  due  and 
unpaid,  may  be  sold,  &c.  In  this  section  a  dis- 
tinction is  made  between  a  general  and  a  special 
tax.  Property  may  be  sold  to  pay  the  former  as 
soon  as  two  years'  taxes  shall  be  due;  but  to 
pay  the  latter,  property  cannot  be  sold  until  the 
expiration  of  two  years  after  the  second  year's 
tax  becomes  due.  The  taxes  for  which  the  pro- 
perty in  controversy  was  sold,  became  due,  by 
the  ordinance  of  the  corporation,  on  the  l.st  day 
of  January,  1821  and  1822.  The  special  tax  for 
paving  was  charged  against  the  lot  in  1820,  and 
became  due  on  the  1st  of  January,  1821 ;  but  the 
ground  on  which  it  was  assessed  was  not  liable 
to  be  sold  for  the  tax  until  the  1st  of  January, 


1823.  The  fir.st  notice  of  the  sale  was  given  on 
the  6lh  of  December,  1822,  nearly  a  month  be- 
fore the  lot  was  liable  to  be  sold  for  the  special 
tax  of  1820.  Held,  that  the  whole  period  should 
have  elapsed  which  was  necessary  to  render  the 
lot  liable  to  be  sold  for  the  special  tax,  before 
the  advertisement  was  published.     Ibid. 

14.  A  collector,  selling  land  for  taxes,  must 
act  in  conformity  with  the  law  from  which  his 
power  is  derived  ;  and  the  purchaser  is  bound  to 
inquire  whether  he  has  so  acted.  It  is  incumbent 
on  the  vendee  to  prove  the  authority  to  sell. 
Stead^s  Executors  v.  Course.  4  Cranch,  403 ;  2 
Cond.  Rep.  151. 

15.  By  the  tax  laws  of  Georgia  for  1790  and 
1791,  the  collector  was  authorized  to  sell  land 
only  on  the  deficiency  of  personal  estate;  and 
then  to  sell  only  so  much  as  was  necessary  to 
pay  the  ta.xes  in  arrears.  Under  those  laws,  the 
sale  of  a  whole  tract,  when  a  small  part  would 
liave  been  sufficient  to  pay  the  taxes,  was  void. 
Ibid. 

16.  The  corporation  of  Alexandria  has  power 
to  sell  the  lots  and  lands  of  non-residents.  It  is 
not  necessary  that  the  lots  should  be  half-acre 
lots.  Alexander  v.  The  Mayor  and  Corporation 
of  Alexandria,  5  Cranch,  1 ;  2  Cond.  Rep.  171. 

17.  The  marshal,  who  sells  certain  property 
under  a  venditioni  exponas,  has  no  power  to  pay 
to  the  tax  collector  the  arrears  of  taxes  due  on 
the  property  sold,  out  of  the  proceeds  of  other 
property  sold  under  the  same  writ.  Sleeker  v. 
Bond,  4  Wash.  C.  C.  R.  322. 

18.  Rhode  Island.  —  Trespass  lies  against  a 
collector  of  taxes  for  imprisoning  a  party  who  is 
taxed  as  an  inhabitant  of  a  town,  if  he  is  not  an 
inhabitant:  for  the  assessors  have  no  right  to  tax 
a  person  not  an  inhabitant:  and  if  they  do  so,  it 
is  an  excess  of  jurisdiction.  Thurston  v.  Martin^ 
5  Mason's  C.  C.  R.  497. 

19.  A  trustee  is  bound  to  pay  ta.xes  on  the 
trust  property,  if  in  funds.  He  may  advance 
his  own  money  in  payment  of  ta.xes,  so  long  as 
he  retains  the  property,  and  may  charge  the 
amount.  Burr  y.  M'-Ewen  et  ai.,  Baldwin's  C. 
C.  R.  162. 

20.  Under  the  act  of  congress  to  lay  and  col- 
lect a  direct  tax,  (July  14th,  1798.)  before  the 
collector  could  sell  the  land  of  an  unknown  pro- 
prietor for  non-payment  of  the  tax,  it  was  ne- 
cessary that  he  should  advertise  the  copy  of  the 
lists  of  lands,  &c.,  and  the  statement  of  the 
amount  due  for  the  tax,  and  the  notification  to 
pay,  for  sixty  days,  in  four  gazettes  of  the  state, 
if  there  were  so  many.  Parker  v.  Rulers  Lessee, 
9  Cranch,  64;  3  Cond.  Rep.  271. 

21.  A  purchaser  of  real  estate  in  Alexandria, 
is  not  personally  liable  for  arrears  of  taxes  as- 
sessed before  his  purchase.  Common  Council  of 
Alexandria  v.  Prf.ston,  8  Cranch,  53 ;  3  Cond. 
Rep.  28. 

22.  In  the  case  of  a  naked  power,  not  coupled 
with  an  interest,  every  prerequisite  to  the  e.xer- 
cise  of  that  power  should  precede  it.  In  the 
case  of  lands  sold  for  the  non-payment  of  taxes, 
the  marshal's  deed  is  not  prima  facie  evidence 
that  the  prerequisites  of  the  law  have  been  com- 
plied with;    but   the  party  claiming  under  it, 
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must  show  positively  that  the  law  has  been 
coinjilied  with.  M'lllidtns  ct  al.  v.  Pc^/ou's  Les- 
see. 4  Wheat.  77  ;  4  Coiui.  Ivep.  395. 

23.  Uiiderthe  laws  of  Tennessee,  where  lands 
are  sold  by  a  summary  proceetiiMj;,  lor  the  pay- 
ment ol  taxes,  it  is  essential  to  the  validity  d 
the  sale,  and  ot  the  deed  made  thereon,  that 
every  fact  necessary  to  give  the  court  jniisdic- 
tion,  should  appear  upon  the  record.  AlClung 
V.  Ross,  5  Wheat.  116;  4  Cond.  Hep.  603. 

24.  The  e.xeculion  of  a  power  to  sell  lands, 
by  a  public  oHieer,  for  the  nonpayment  of  taxes, 
must  be  in  strict  pursuance  of  the  law,  or  no 
title  is  conveyed.  Thatcher  ct  al.  v.  Poivcll,  6 
Wheat.  119;  5  Cond.  Rep.  28. 

25.  The  law  of  Pennsylvania,  authorizing  the 
redemption  of  lands  sold  for  taxes,  ought  to  re- 
ceive a  liberal  and  benign  construction  in  favour 
of  those  whose  estates  will  be  otherwise  divested ; 
especially  where  the  time  allowed  is  short,  an 
ample  indemnity  gi^'en  to  the  purchaser,  and  a 
penalty  is  imposed  on  the  owner.  The  purchaser 
suffers  no  loss;  he  buys  with  full  knowledge 
that  his  title  cannot  be  absolute  for  two  years: 
if  it  is  defeated  by  redemption,  it  reverts  to  the 
lawful  proprietors.  It  woulii  seem  not  to  be 
necessary  for  the  purposes  of  justice,  or  to  ef- 
fectuate the  objects  of  the  law,  that  the  right  to 
redeem,  should  be  narrowed  down  by  a  strict 
construction  of  its  provisions.  Dubois^s  Lessee  v. 
Hepburn,  10  Peters,  1. 

26.  It  comports  with  the  words  and  spirit  of 
the  law,  to  consider  any  person  who  has  an  in- 
terest in  lands  sold  for  taxes,  as  the  owner  there- 
of, for  the  purpose  of  redemption.     Ibid. 

27.  Any  right  which  in  law  or  equity  amounts 
to  an  ownership  in  the  land  ;  any  right  of  entry 
upon  it  to  its  possession  or  enjoyment,  or  any 
part  of  it,  which  can  be  deemed  an  estate  in  it  : 
makes  the  person  the  owner  so  far  as  to  give 
him  the  right  to  redeem.     Ibid. 

28.  The  law  does  not  require  a  payment  or 
tender;  an  offer  and  refusal  by  the  treasurer,  is 
made  equivalent  to  a  receipt  of  the  money  by 
the  treasurer,  and  authorizes  a  recovery  of  the 
land  by  suit,  as  if  no  sale  had  been  made.  Ibid. 

29.  Ta.xation  is  a  sacred  right,  essential  to  the 
existence  of  the  government ;  an  incident  of 
sovereignty.  The  right  of  legislation  is  co-ex- 
tensive with  the  incident,  to  attach  it  upon  all 
persons  and  property  within  the  jurisdiction  of  a 
state.  But  in  our  system,  there  are  limitations 
upon  that  right.  Tiiere  is  a  concurrent  right  of 
legislation  in  the  states,  and  the  United  States, 
except  as  both  are  restrained  by  the  constitution 
of  the  United  Slates.  Both  are  restrained  by 
express  prohibitions  in  the  constitution  :  and  the 
states,  by  such  as  are  reciprocally  implied,  when 
the  exercise  of  the  right  by  a  state  conflicts  with 
the  perfect  execution  of  another  sovereign  power 
delegated  to  the  United  States.  That  occurs 
when  taxation  b)'  a  state  upon  the  instruments, 
and  emoluments,  and  persons  which  the  United 
States  may  use  and  employ  as  necessary  and 
proper  means  to  execute  their  sovereign  power. 
The  government  of  the  United  States  is  supreme 
within  its  sphere  of  action.  The  means  neces- 
sary and  proper  to  carry  into  effect  the  powers 


in  the  constitution  are  in  congress.  Dobbins  v. 
The  Commissioners  of  Erie  County,  16  I'eters, 
435. 

30.  Where  a  person  hands  to  the  assessors  a 
schedule  of  all  liis  taxable  property,  in  order  to 
be  taxed,  they  nmst  either  tender  him  his  oath 
to  the  scliednle,  or  tax  liim  according  to  it.  But 
where  tht;  schedule  is  not  presented  as  complete, 
then  the  tax  will  not  be  rendered  illegal,  if  the 
asses.sors  tax  the  property  for  money  at  mterest, 
althou:ih  no  such  item  is  contained  in  the  sche- 
dule. IVare  v.  Brculbury,  3  Sumner's  C.  C.  R. 
186. 


TAX-TITLE. 

1.  Before  the  act  of  1824,  a  deed  given  on  a 
tax  sale  in  Ohio  could  not  be  received  as  prima 
facie  evidence  of  title.  Lessee  of  Dunn  v.  Gaines 
fy  Gilbert,  1  M'Lean's  C.  C.  R.  322. 

2.  The  person  claiming  under  such  deed  must 
show  that  all  the  legal  requisites  of  the  law 
have  been  complied  with.     Ibid. 

3.  A  record  from  the  books  of  the  county  au- 
ditor, must  show  the  transactions  as  they  occur- 
red, to  be  evidence.     Ibid. 

4.  A  hi.storical  account  of  the  events,  is  not  a 
record  within  the  statute.     Ibid. 

5.  The  facts  must  be  stated  to  enable  the 
court  to  judge  of  their  sufficiency.     Ibid. 


TENANCY  BY  THE  COURTESY. 

1.  It  seems  that  the  rigid  rules  of  the  common 
law  do  not  require  that  the  husband  shall  have 
had  actual  seisin  of  the  lands  of  the  wife,  to  en- 
title himself  to  a  tenancy  by  courtesy,  in  waste, 
or  what  is  sometimes  styled  "  wild  lauds." 
Davis  et  al.  v.  Mason,  1  Peters.  506. 

2.  If  a  right  of  entry  on  lands  exists,  it  ought 
to  be  sufficient  to  sustain  a  tenure  acquired  by 
the  husband,  where  no  adverse  possession  exists. 
Ibid.  508. 

3.  At  present  it  is  fully  settled  in  equity,  that 
the  husband  shall  have  curtesy  of  trust,  as  well 
as  of  legal  estates,  of  an  equity  of  redemption 
of  a  contingent  use,  or  money  to  be  laid  out  in 
lands.     Ibid. 

4.  In  Maine,  a  husband  is  entitled  to  hold  a 
trust  estate  of  his  wife,  as  tenant  by  the  courtesy. 
Robinson  v.  Codman,  1  Sumner's  C.  C.  R.  121. 

5.  In  Rhode  Island,  a  husband  is  not  entitled 
to  a  life  estate  as  tenant  by  the  courtesy,  of  any 
remainder  or  reversion  owned  by  his  wife  ;  but 
only  of  the  real  estate  of  which  she  has  an  actual 
seisin  and  possession  in  fee.  Stoddard  v.  Gibbs, 
1  Sumner's  C.  C.  R.  263. 

6.  There  must  be  an  entry  on  the  land  of  the 
wife  by  the  husband,  to  enable  him  to  claim  as 
tenant  by  the  courtesy.  Mercer  v.  Seldon,  17 
Peters,  61. 

7.  At  common  law  seisin  in  fact  was  neces- 
sary, during  the  life  of  the  wife,  to  enable  the 
husband  to  claim   as   tenant  by  the   courtesy. 
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Lessee  of  Bar r  v.  Galloway^  1  M-Lean's  C.  C.  R. 
576. 

8.  To  this  rule  there  were  some  exceptions. 
In  this  country  an  entry  on  wild  lands  is  not  ne- 
cessary to  give  this  tenancy,  there  being  no  ad- 
verse possession.     Ihid. 

9.  A  patent  gives  a  seisin  in  deed,  there  being 
no  adverse  possession.     Ibid. 


TENANT. 

1.  A  tenant  who  has  done  nothing  under  a 
lease,  but  has  uniformly  repudiated  it,  cannot 
set  up  such  lease  to  defeat  the  action  for  use  and 
occupation.  Scott  v.  Hawsman,  2  M'Leaii's  C. 
C.  R.  180. 

2.  The  tenant,  under  such  circumstances, 
having  occupied  the  premises  under  a  prior 
lease,  may  be  considered  as  holding  over.    Ibid. 

3.  Having  refused  to  abide  by  the  lease,  he 
cannot  complain  of  being  obliged  to  pay  a  rea- 
sonable rent.     Ibid. 


TENANT  IN  COMMON. 

1.  If  there  be  a  tenancy  in  common,  the  law 
appears  to  be  definitively  settled  in  New  York, 
that  the  grantee  of  one  tenant  in  common  for  the 
whole,  entering  on  such  conveyance,  may  set  up 
the  statutes  of  limitation  against  his  co-tenants 
in  common.  Bradstreet  v.  Hmitington,  5  Peters, 
402. 

2.  In  the  state  of  Tennessee,  the  uniform  prac- 
tice has  been,  for  tenants  in  common,  in  eject- 
ment, to  declare  on  a  joint  demise,  and  to  recover 
a  part  or  the  whole  of  the  premises  declared  for, 
according  to  the  evidence  adduced.  Poole  v. 
Fleeger,  11  Peters,  185. 

3.  Ill  Vermont,  tenants  in  common,  holding 
under  a  devise  of  an  estate,  to  be  equally  di- 
vided between  them,  may  maintain  a  joint  ac- 
tion of  ejectment.  Hicks  el  al.  v.  Rogers,  4  Cranch. 
165  J  2  Cond.  Rep.  69. 

4.  One  tenant  in  common  cannot  maintain 
ejectment  against  his  co-tenant,  without  actual 
ouster.  Barnitz^s  Lessee  v.  Casey,  7  Cranch.  456  ; 
2  Cond.  Rep.  561. 

5.  If  the  plaintiff  in  his  declaration  claim  the 
whole  tract,  a  deed  conveying  an  undivided  in- 
terest is  admissible  in  evidence.  Doe  v.  APFar- 
land  et  al.,  9  Cranch,  151  ;  3  Cond.  Rep.  317. 

6.  One  tenant  in  common  may  oust  his  co- 
tenant,  and  hold  in  severalty ;  but  a  silent  pos- 
session, accompanied  with  no  act  which  can 
amount  to  an  ouster,  or  give  notice  to  his  co- 
tenant  that  his  possession  is  adverse,  ought  not 
to  be  construed  into  an  adverse  possession. 
M'Clung  v.  Ross,  5  Wheat.  116;  4  Cond.  Rep. 
603. 

7.  One  tenant  in  common  has  no  right,  with- 
out the  concurrence  of  his  co-tenants,  to  locate 
and  appropriate  his  particular  share  in  severalty 


where  he  pleases.     Lessee  of  Hurst  v.  Durnell,  1 
Wash.  C.  C.  R.  438. 

8.  By  the  statute  of  Rhode  Island,  of  1798,  all 
deeds,  &c.,  to  two  oj  more  persons,  are  held  to 
create  tenancies  in  common,  unless  the  words 
clearly  and  manifestly  show  an  intention  to  give 
a  joint  tenancy.  The  circumstance  that  a  mort- 
gage is  made  to  four  persons,  affords  no  proof 
that  the  parties  intended  a  joint  tenancy  in  the 
mortgage.  Randall  v.  PhilUps  et  al.,  3  Mason's 
C.  C.  R.  378. 

9.  A  and  B  were  tenants  in  common  with  C 
and  D,  of  a  ship,  in  certain  proportions:  and  pur- 
chased a  cargo,  by  an  agreement,  on  the  account 
of  the  owners  of  the  vessel,  in  the  like  propor- 
tions, for  a  voyage,  and  consigned  the  same  to 
the  master  for  sales  and  returns.  It  was  held, 
that  they  were  tenants  in  common,  and  not  part- 
ners. Jackson  v.  Robinson,  3  Mason's  C.  C.  R. 
138. 

10.  In  such  a  case,  each  owner  is  to  be  consi- 
dered as  making  a  separate  consignment  of  his 
share,  although  the  instructions  to  the  master 
are  joint ;  and  the  master,  by  such  consignment, 
has  no  authority  to  consign  the  cargo  to  C  and  D 
only.  If  he  consigns  the  cargo  to  C  and  D,  they 
have  no  lien  on  it  for  any  separate  and  distinct 
demands  against  A  and  B,  nor  against  any  firm 
in  which  A  and  B  are  partners  with  a  third  per- 
son ;  nor  can  C  and  D  set  off  such  debts  in  a  suit 
brought  against  them  by  A  and  B,  or  by  their 
assignee  in  equity,  to  account  for  A  and  B's  por- 
tion of  the  property.     Ibid. 

11.  A.  devised  to  "all  his  surviving  children, 
in  equal  divisions,"  all  his  real  estate ;  and  sub- 
sequently, by  a  codicil,  revoked  the  devise  to  his 
daughter  E.,  without  any  devise  over  of  her 
share.  Held,  that  the  devise  being  to  the  chil- 
dren as  tenants  in  common,  the  revocation  of  it 
to  E.  did  not  pass  her  share  to  the  other  children, 
but  it  was  an  intestate  estate.  Broionell  v. 
D'Wolf  3  Mason's  C.  C.  R.  486. 

12.  A  purchaser  under  an  execution  against 
one  partner,  becomes  a  tenant  in  common  with 
the  other  partners,  in  an  undivided  share  of  the 
land  purchased,  subject  to  all  the  rights  of  the 
other  partners.  Until  the  partnership  debts  are 
paid,  he  can  have  no  claim  but  on  the  separate 
interest  of  the  individual  partner  in  the  residue. 
Gilmore  v.  The  North  American  Land  Company, 
Peters'  C.  C.  R.  460. 

13.  A  tenant  in  common  can  recover  no  more 
than  his  own  moiety,  or  portion  of  the  estate, 
where  he  has  not  disseised  his  co-tenants.  Ste- 
vens V.  Rnggles,  5  Mason's  C.  C.  R.  221. 

14.  Where  there  are  several  grantees  in  a 
conveyance,  who  take  a  trust  for  certain  pur- 
poses, they  are,  under  the  statute  of  Massachu- 

•setts,  tenants  in  common,  and  not  joint  tenants. 
Robinso7i  v.  Codman,  1  Sumner's  C.  C.  R.  121. 

15.  One  tenant  in  common  may  hold  adversely 
to,  and  bar  his  co-tenant.  Harpending  v.  The 
Dutch  Church,  16  Peters,  455. 

16.  Query,  What  is  the  effect,  upon  the  rights 
of  co-tenants,  of  a  conveyance  by  one  tenant  in 
common,  of  the  entirety  of  one  part  of  the  lands 
held  in  common.  Thomas  et  al.  v.  Hatch,  3  Sum- 
ner's C.  C.  R.  170. 
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17.  A  letK-iiit  in  common  cannot,  withont  the 
consent  of  his  co-tenants,  grant  permits  to  per- 
sons to  go  on  the  premises  owned  in  common, 
and  to  cut  down  timber  thereon  lor  tlieir  own 
use,  for  a  compensation,  called,  in  the  language 
of  the  country,  'stnmpage."  Baker  v.  M'ktting, 
3  Sumner's  C.  C.  R.  47(j. 

18.  All  acts,  done  by  one  tenant  in  common, 
are  to  be  done  for  the  interest  of  all  the  co-ten- 
ants, and  in  conformity  to  their  rights,  until  an 
adverse  claim  is  notoriously  set  up  and  estab- 
lished by  competent  proofs.     Jbul. 

19.  A  notorious  act  of  ouster,  or  declared  ad- 
verse possession,  by  one  tenant  in  common, 
known  to  his  co-tenant,  is  absolutely  necessary 
to  destroy  the  presumption  of  law  that  the  entry 
and  possession  of  one  tenant  enures  to  the  benefit 
of  both.  Clymcr^s  Lessee  v.  Dawkins,  3  Howard, 
687. 

20.  Legal  proceedings  to  obtain  partition,  al- 
though defective,  impose  on  the  co-tenant  the 
obligation  to  take  notice  of  the  claim  of  adverse 
possession  set  up  under  the  proceedings.     Jbid. 

21.  A  claim  of  an  undivided  interest  is  not 
adverse  to  the  co-tenants,  and  prevents  the 
claimant  setting  up  a  higher  title  than  that 
under  which  he  claimed  ;  and  he  cannot  avail 
himself  of  the  statute  of  limitations.     Ibid. 


TENDER  AND  REFUSAL. 

1.  It  was  agreed  by  B,  the  creditor  of  A,  and 
A;  that  he,  B,  would  accept  and  receive  an  as- 
signment of  a  contract  entered  into  by  G,  for 
the  payment  of  twenty-one  thousand  one  hun- 
dred and  twelve  dollars  to  A  for  lands,  "towards 
the  discharge  of  his  debt,"  the  same  to  be  as- 
certained by  an  award  ;  and  if  the  sum  of  twenty- 
one  thousand  one  hundred  and  twelve  dollars 
should  exceed  the  amount  of  the  award,  that  he, 
B,  would  pay  the  excess  to  his  debtor.  A.  By 
the  award,  the  excess  of  the  sura  of  twenty-one 
thousand  one  hundred  and  twelve  dollars,  be- 
yond the  debt  due  by  A  to  B,  was  ascertained  to 
be  four  hundred  and  ninety-four  pounds  six  shil- 
lings and  seven  pence,  Virginia  currency.  Af- 
terwards, A.  the  clebtor,  tendered  to  B  a  deed  of 
assignment  of  the  contract,  upon  condition  that 
he  would  first  sign,  seal  and  deliver,  on  the  same 
day,  a  release  of  all  claims  and  demands  he  had 
on  him.  A.  B  refused  to  execute  and  deliver 
the  release  before  the  assignment  of  the  con- 
tract, and  the  assignment  was  then  withheld  by 
A.  A  brought  a  suit  against  B,  for  the  excess, 
being  the  sum  of  four  hundred  and  ninety-four 
pounds  six  shillings  and  seven  pence,  found  by 
the  award.  Held,  that  the  tender  of  the  assign- 
mejit.  on  the  condition  that  the  release  should 
be  first  executed,  was  not  a  compliance  with  the 
agreement :  and  that  he  could  not  recover.  Hep- 
burn and  Dundas  v.  Colin  Aitld,  1  Cranch,  321; 
1  Cond.  Rep.  323. 

2.  Bank  notes  are  a  part  of  the  currency  of 
the  country;  they  pass  as  money;  and  are  a 
good  tender,  unless  specially  objected  to.     Bank 


of  the  United  States  v.  The  Bank  of  Gcore;ia,  10 
Wheat.  333;  6  Cond.  Rep.  120. 

3.  In  case  of  such  a  payment  upon  general 
account,  an  action  may  be  maintained  by  the 
party  paying  the  notes,  if  there  is  a  balance  due 
iiim  from  the  bank  upon  their  general  accomit ; 
either  upon  an  insimul  computas.sent,  or  as  for 
money  had  and  received.     Ibid. 

4.  Where  a  party  makes  his  claim  for  a  pay- 
ment in  specie^,  and  declares  he  will  receive  no 
other  money,  it  is,  perhaps,  unnecessary  for  the 
other  party  to  exiiibit  the  money  in  whicli  he 
might  lawfully  pay  ;  but  the  obligation  to  make 
a  te-^der  agreeably  to  law,  is  not  dispensed  with, 
and  it  must  appear  that  the  money  was  actually 
in  the  possession  of  the  party  making  the  tender 
Searight  v.  Calbratth,  4  Dall.  325. 

5.  A  tender  and  refusal  is  equal  to  perform- 
ance ;  but  when  the  tender  is  made  upon  a  con- 
dition, which  was  not  allowed  un-der  the  con- 
tract, it  is  a  nullity.  Hepburn  and  Dundas  v.  Auld, 
1  Cranch,  321 ;   1  Cond.  Rep.  323. 

6.  The  cestui  que  trust  cannot  call  the  trust 
property  into  his  hands  from  the  trustees,  with- 
out paying  or  tendering,  as  well  all  the  neces- 
sary and  proper  sums  advanced  by  the  trustee, 
on  account  of  the  trust  property,  as  the  original 
debt  and  the  interest  existing  as  a  iien  on  it. 
But  the  conduct  of  the  trustee  may  dispense 
with  an  actual  tender.  Barker  v.  Parkerhorn,  2 
Wash.  C.  C.  R.  142. 

7.  In  an  action  on  a  bond,  if  the  condition  is 
not  part  of  the  obligation,  as  if  it  be  a  money 
penalty,  and  the  condition  be  to  deliver  goods; 
it  is  not  necessary  for  the  defendant  to  plead 
"encore  prist."  Savery  v.  Goe,  3  Wash.  C.  C. 
R.  140. 

8.  A  plea  to  an  action  on  a  bond  to  deliver 
goods  at  a  certain  time  and  place,  that  the  de- 
fendant was  ready  and  willing  to  deliver  it  to 
the  plaintiff  at  the  time  and  place  appointed, 
but  the  plaintiff  was  not  present  then  and  there 
to  accept  it,  is  bad  on  demurrer.  The  plea 
should  state  that  the  defendant  was  at  the  place 
appointed,  in  person,  or  by  his  agent,  ready  to 
deliver,  &c.     Ibid. 

9.  So  if  the  place  be  fixed,  and  the  act  is  to 
be  done  on  or  before  a  certain  day,  or  in  all  of 
a  certain  month;  yet  the  defendant  cannot  plead 
a  readiness  to  perform,  or  the  absence  of  the 
other  party,  or  the  want  of  readiness  in  the  other 
party,  at  any  time  previous  to  the  last  convenient 
hour  of  the  last  day.     Ibid. 

10.  If  money  is  to  be  paid,  or  any  other  act  is 
to  be  done  on  a  certain  day.  or  at  a  certain  place, 
the  legal  time  of  performance  is  at  the  last  con- 
venient hour  of  the  day  for  transacting  business. 
But  if  the  parties  meet  at  the  place  on  any  part 
of  the  day,  a  tender  and  refusal,  although  not 
at  the  last  convenient  hour,  is  sufficient.     Ibid. 

11.  The  refusal  of  a  purchaser  to  take  the 
goods  which  he  has  contracted  to  buy,  dispenses 
vvith  any  necessity  on  the  part  of  the  vendor  to 
make  a  tender  of  them.  Calhoun  v.  Vcchio,  3 
Wash.  C.  C.  R.  165. 

12.  One  bound  to  do  a  thing,  must  either  do 
it,  or  offer  to  do  it;  if  no  objections  are  made, 
he  must  show  he  made  the  tender  in  a  regular 
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manner.  But  this  is  not  necessary,  if  the  other 
party,  by  his  conduct,  dispenses  with  a  regular 
tender,  by  a  previous  refusal  to  accept  it.  B/j^'/ti's 
Executrix  v.  Ashley,  Peters'  C.  C.  R.  15. 

13.  After  a  refusal  to  accept  a  tender,  the 
party  refusing  cannot  be  permitted  to  say  the 
other  would  not  have  done  what  he  offered  to 
do.     Ibid. 

14.  Treasury  notes  issued  under  the  act  of 
congress  of  1814,  ch.  77  and  699,  being  by  their 
terms  receivable  in  payment  of  duties,  taxes, 
and  land  debts  due  to  the  United  States  for  the 
principal  and  interest  due  thereon,  are  a  good 
tender;  and  may  be  pleaded  as  such  to  such 
debts.  Thorndike  in  Error  v.  The  United  States, 
2  Mason's  C.  C.  R.  1. 

15.  A  tender  of  debt  and  interest,  without  the 
proper  e.xpenses  which  a  party  has  incurred  in 
relation  to  the  thing  demanded,  is  not  sufficient. 
Barker  v.  Parkerhorn,  2  Wash.  C.  C.  R.  142. 

16.  If;  where  a  party  is  about  to  tender  a  sum 
of  money,  the  person  who  is  to  receive  it  de- 
clares he  will  not  receive  it,  it  is  not  necessary 
that  the  money  shall  be  actually  produced.    Ibid. 


TENNESSEE  AND  KENTUCKY. 

The  lands  granted  by  Tennessee  and  North 
Carolina,  in  the  territory  in  dispute  between  Ten- 
nessee and  Kentucky,  were  admitted  not  to  be 
subject  to  the  grants  of  North  Carolina  and  Ten- 
nessee, by  the  compact  of  1820.  Poole  et  at.  v. 
Fleeger^s  Lessee.  11  Peters,  185. 


TENNESSEE  LAND  TITLES. 

1.  In  the  treaty  of  the  25th  of  October,  1805, 
with  the  Cherokees,  the  reservation  of  three 
miles  square  for  a  garrison,  lies  below  and  not 
above  the  mouth  of  the  Highwassie,  where  the 
United  States  have  placed  the  garrison.  Meigs 
et  al.  V.  M-Clung's  Lessee,  9  Cranch,  11 ;  3  Cond. 
Rep.  232. 

2.  The  act  of  North  Carolina,  1783,  ch.  2, 
opening  the  land-office,  did  not  prohibit  a  person 
from  making  several  different  entries,  amounting 
in  the  whole  to  more  than  five  thousand  acres, 
nor  from  purchasing  the  rights  acquired  by  others 
by  entries,  nor  from  uniting  several  entries  in 
one  survey  and  patent;  and  such  union  of  seve- 
ral entries  is  allowed  by  the  act  of  1784,  ch.  19. 
Polk's  Lessee  v.  Wendal  and  others,  9  Cranch.  87; 
3  Cond.  Rep.  286. 

3.  In  a  patent,  the  obliteration  of  the  consi- 
deration does  not  make  void  the  grant.     Ibid. 

4.  In  Tennessee,  the  younger  patent  on  the 
elder  entry  prevails  over  the  elder  patent  on  the 
younger  entry.  A  patent  justifies  a  presumption 
that  ail  the  previous  requisites  of  the  law  have 
been  complied  with.     Ibid. 

5.  A  patent  is  void  at  law  if  the  state  had  no 
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title,  or  if  the  officer  who  issued  the  patent  had 
no  authority  so  to  do.  In  North  Carolina,  the 
want  of  an  entry  annuls  a  patent.     Jbid. 

6.  After  the  cession  of  land  by  North  Carolina 
to  the  United  States,  the  former  had  no  right  to 
grant  those  lands  to  any  other  grantee  who  had 
not  an  incipient  title  before  the  cession.  The 
question,  whether  such  incipient  title  existed,  is 
therefore  open  at  law.     Ibid. 

7.  If  there  is  nothing  in  a  patent  to  control 
the  call  for  course  and  distance,  the  land  must 
be  bounded  by  the  courses  and  distances  of  the 
patent,  according  to  the  magnetic  meridian. 
Course  and  distance  mu.st  yield  to  a  call  for  na- 
tural objects.  M^lverh  Lessee  v.  Walker  ct  al., 
9  Cranch,  173  ;  3  Cond.  Rep.  338. 

8.  All  lands  are  supposed  to  have  been  actu- 
ally surveyed  ;  and  the  intention  of  the  grant  is 
to  convey  the  land  according  to  the  actual  sur- 
vey.    Ibid. 

9.  The  general  rule  is,  that  remedies  in  re- 
spect to  real  property  are  to  be  pursued  accord- 
ing to  the  lex  loci  rei  sitse.  The  acts  of  the  le- 
gislatures of  Virginia  and  Tennessee,  are  to  be 
construed  to  give  validity  to  titles  to  lands  in  the 
territory  disputed  between  the  states,  as  they 
had  in  the  state  granting  the  lands.  The  reme- 
dies are  according  to  the  lex  fori.  Robinson  v, 
Campbell,  3  Wheat.  212;  4  Cond.  Rep.  235. 

10.  The  act  of  assembly  of  North  Carolina, 
of  November,  1777,  establishing  offices  for  re- 
ceiving entries  of  claims  for  lands  in  the  several 
counties  of  the  state,  did  not  authorize  entries 
for  lands  within  the  Indian  boundary,  as  defined 
by  the  treaty  of  the  Long  Island  of  Holslon,  of 
the  20th  of  July,  1777.  Preston  v.  Browder,  1 
Wheat.  115;  3  Cond.  Rep.  508. 

11.  The  act  of  April,  1778,  is  a  legislative  de- 
claration explaining  and  amending  the  former 
act,  and  no  title  is  acquired  by  entry  contrary  to 
these  laws.     Ibid. 

12.  Upon  a  full  review  of  all  the  acts  of  the 
legislature  of  North  Carolina  respecting  the 
manner  of  appropriating  their  vacant  lands,  and 
construing  them,  in  pari  materia,  there  is  a  uni- 
form intention  manifested  to  prohibit  and  restrict 
entries  from  being  made  on  lands  within  the  In- 
dian boundaries.     Ibid. 

13.  Under  the  laws  of  Tennessee,  where  lands 
are  sold  by  a  summary  proceeding  for  the  pay- 
ment of  taxes,  it  is  essential  to  the  validity  of 
the  sale,  and  of  the  deed  made  thereon,  that 
every  fact  necessary  to  give  the  court  jurisdic- 
tion should  appear  upon  the  record.  M-Chwg 
v.  Ross,  5  Wheat.  116;  4  Cond.  Rep.  603. 

14.  Under  the  statute  of  limitations  of  Ten- 
nessee, the  running  of  the  statute  can  only  be 
stopped  by  actual  suit,  if  the  party  claiming 
under  it  iias  peaceable  possession  for  seven 
years.  But  such  possession  cannot  exist,  if  the 
party  having  the  better  right  takes  actual  pos- 
session in  pursuance  of  his  right.     Ibid. 

15.  One  tenant  in  common  may  oust  his  co- 
tenant,  and  hold  in  severalty;  but  a  silent  pos- 
session, unaccompanied  by  any  act  amounting 
to  an  ouster,  or  giving  notice  to  the  co-tenant 
that  his  possession  is  adverse,  cannot  be  coa- 
slrued  into  an  adverse  possession.     Ibid. 
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16.  The  statute  of  limitations  of  Tennessee 
does  not,  like  other  stalntes  of  limitation,  pro- 
tect a  mere  naked  possession,  hut  its  operation 
is  limited  to  a  possession  acquired  ami  held 
under  a  grant,  or  a  deed  founded  on  a  grant. 
Ibid. 

17.  A  grant  raises  a  presumption  that  every 
prerequisite  to  its  issuing  was  complietl  with, 
and  a  warrant  is  evidence  of  the  existence  of  an 
entry;  but  where  the  entry  has  never  in  fact 
been  made,  and  the  warrant  is  forired,  no  right 
accrues  under  the  act  of  North  Carolina  of  1777, 
and  the  grant  is  void.  Polk's  Lessee  v.  Wendell, 
5  Wheat.  293;  4  Cond.  Rep.  650. 

IS.  Where  a  party,  in  order  to  prove  that  there 
were  no  entries  to  authorize  the  issuing  of  the 
warrants,  offered  to  give  in  evidence  certified 
copies  of  warrants,  from  the  same  ofTice,  of  the 
same  dates  and  numbers,  but  to  different  per- 
sons, and  for  different  quantities  of  land?  :  Held, 
that  this  was  competent  evidence  to  prove  the 
positive  fact  of  the  existence  of  the  entries  spe- 
cified in  the  copies;  but  that  in  order  to  have  a 
negative  effect  in  disproving  the  entries  alleged 
to  be  spurious,  the  whole  abstract  ought  to  be 
produced  in  court,  or  inspected  under  a  commis- 
sion, or  the  keeper  of  the  document  e.vamined 
as  a  witness,  from  which  the  court  might  ascer- 
tain the  fact  of  the  non-existence  of  the  con- 
tested entries.     Ibid. 

19.  In  such  a  case,  certificates  from  the  secre- 
tary's ot?ice  of  North  Carolina,  introduced  to 
prove  that  on  the  entries  of  the  same  dates  with 
those  alleged  to  be  spurious,  other  warrants  is- 
sued, and  other  grants  were  obtained  in  the 
name  of  various  individuals,  but  none  to  the 
party  claiming  under  the  alleged  spurious  en- 
tries, is  competent  circumstan^tial  evidence  to 
be  left  to  the  jury.  In  such  a  case,  parol  evi- 
dence that  the  warrants  and  locations  had  been 
rejected  by  the  entry-taker  as  spurious,  is  inad- 
missible.    Ibid. 

20.  It  seems,  that  whether  a  grant  be  abso- 
lutely void,  or  voidable  only,  a  junior  grantee  is 
not.  by  the  law  of  Tennessee,  permitted  to  avail 
himself  of  its  nullity  as  aaainst  an  innocent  pur- 
chaser without  notice.     Ibid. 

21.  It  is  essential  to  the  validity  of  a  afranl, 
that  the  thing  granted  should  be  so  described  as 
to  be  capable  of  being  distinguished  from  other 
things  of  the  same  kind.  But  it  is  not  necessary 
that  the  grant  itself  should  contain  such  a  de- 
scription as,  without  the  aid  of  extrinsic  testi- 
mony, to  ascertain  precisely  what  is  conveyed. 
Blake  et  al.  v.  Doherhj  et  al,  5  Wheat.  359:  4 
Cond.  Rep.  682. 

22.  Natural  objects  called  for  in  a  grant  may 
be  proved  by  testimony  not  found  in  the  grant, 
but  consistent  with  it.     Ibid. 

23.  The  following  description,  in  a  patent,  of 
the  land  granted,  is  not  void  for  uncertaintv,  but 
may  be  made  certain  by  extrinsic  testimony. 
'•'A  tract  of  land  in  our  middle  district  on  the 
west  fork  of  Cane  creek,  the  waters  of  Elk 
river,  beginning  at  a  hickory,  running  north  one 
thousand  poles  to  a  white  oak.  then"  east  eight 
hundred  poles  to  a  stake,  thence  west  eight  hiin- 


ilred  poles  to  the  beginning,  as  per  plat,  hereunto 
atmexed,  doth  appear."     Ibid. 

24.  The  plat  and  certificate  of  survey  annexed 
to  the  patent,  and  a  copy  of  the  entry  on  which 
the  survey  was  made,  are  admissible  in  evidence 
for  this  purpose.     Ibid. 

25.  A  general  plan  made  by  authority,  con- 
formably to  an  act  of  the  local  legislature,  may 
also  be  submittetl  with  other  evidence  to  the 
jury,  to  avad,  quantum  valere  potest,  in  ascer- 
taining boundary.     Ibid. 

26.  But  a  demarcation,  or  private  survey, 
made  by  direction  of  a  party  interested  under  the 
grant,  is  inadmissible  evidence,  because  it  would 
enable  the  grantee  to  fix  a  vagrant  grant  by  his 
own  act.     Ibid. 

27.  The  execution  by  a  public  officer  of  the 
power  to  sell  lands  for  the  non-payment  of  taxe.s, 
must  be  in  strict  pursuance  of  the  law  under 
which  it  is  made,  or  no  title  is  conveyed.  It  is 
essential  to  the  validity  of  the  sale  of  lands  for 
taxes,  under  the  laws  of  Tennessee,  that  it 
should  appear  on  the  record  of  the  court  by 
which  the  order  of  sale  is  made,  that  the  sheriff 
had  returned  that  there  were  no  goods  and  chat- 
tels of  the  delinquent  proprietor,  out  of  which 
the  taxes  could  be  made.  The  publications 
which  by  law  are  required  to  be  made,  subse- 
quent to  the  sheriff's  return,  and  previous  to  the 
order  of  sale,  are  indispensable  preliminaries  to 
a  valid  order  of  sale.  Thatcher  v.  Powell,  6 
Wheat.  119  J  5  Cond.  Rep.  28. 

28.  In  construing  local  statutes  respecting  real 
property,  the  supreme  court  is  governed  by  the 
decisions  of  the  state  tribunals.     Ibid. 

29.  By  the  statute  of  limitations  of  Tennes- 
see, of  1797,  a  possession  of  seven  years  is  a 
protection  only  when  held  under  a  grant,  or  un- 
der mesne  conveyances  which  connect  it  with  a 
erant.  Walker  v.  Turner,  9  Wheat.  541 ;  5  Cond. 
Rep.  668. 

30.  Under  the  statute  of  limitations  of  Ten- 
nessee, of  1797,  ch.  43.  sec.  4,  peaceable  and 
uninterrupted  possession,  claiming  to  hold  the 
land  adverse  to  the  claims  of  all  other  persons, 
for  seven  years,  under  a  grant,  or  deed  of  con- 
veyance founded  upon  a  grant,  gives  a  complete 
title  to  the  person  who  has  the  po.«session.  Piles 
V.  Bouldin,  11  Wheat.  325;  6  Cond.  Rep.  330. 

31.  Under  the  statute  of  limitations  of  Ten- 
nessee, of  1797,  a  possession  of  seven  years  is  a 
protection  only  when  held  under  a  grant,  or  un- 
der valid  mesne  conveyances,  or  a  paper  title, 
which  are  legally  or  equitably  connected  with  a 
grant ;  and  a  void  deed  is  not  such  a  convey- 
ance as  that  a  possession  under  it  will  be  pro- 
tected by  the  statute  of  limitations.  Lessee  of 
Powell  V.  Harman,  2  Peters,  241. 

32.  The  plaintiff,  in  the  circuit  court  of  West 
Tennessee,  instituted  an  ejectment  for  a  tract 
of  land  held  under  a  military  land  warrant,  situ- 
ated on  the  south  of  a  line  called  Matthews' 
line,  and  south  of  Walker's  line,  the  latter  being 
the  established  boundary  between  Tennessee 
and  Kentucky,  as  fixed  by  a  compact  between 
those  states,  made  in  1820.  by  which  compact, 
although  the  jurisdiction  over  the  territory  to  the 
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south  of  Walker's  line  was  acknowledged  to  be- 
long to  Tennessee,  the  titles  to  the  lands  held 
under  the  Vireinia  land  warrants,  &c.  and  grants 
from  Kentucky  as  far  south  as  Matthews'  line, 
were  declared  to  be  confirmed  ;  the  state  of 
Kentucky  having,  before  the  compact,  claimed 
the  right  of  soil,  as  well  as  the  jurisdiction  over 
the  territory,  and  granted  lands  in  the  same. 
The  compact  of  1820  was  confirmed  by  congress. 
The  plaintiffs  in  the  ejectment  claimed  the  lands 
under  titles  emanating  from  North  Carolina  in 
1786,  1794,  and  1795,  before  the  formation  of 
the  state  of  Tennessee,  and  grants  from  Tennes- 
see in  1809,  1811,  1812,  and  1814,  in  which  the 
lands  were  situated,  according  to  the  boundary 
of  the  state  of  Tennessee,  declared  and  estab- 
lished at  the  time  the  state  of  Tennessee  was 
admitted  into  the  Union.  The  circuit  court  in- 
structed the  jur)-,  that  the  state  of  Tennessee, 
by  sanctioning  the  compact,  admitted,  in  the 
most  solemn  form,  that  the  lands  were  not 
within  her  jurisdiction,  nor  within  the  jurisdic- 
tion of  North  Carolina  at  the  time  they  were 
granted;  and  that,  consequently,  the  titles  are 
subject  to  the  compact.  Held,  that  the  instruc- 
tions of  the  circuit  court  were  entirely  correct. 
Poolers  Lessee  v.  Fleeger,  11  Peters,  185. 

33.  By  the  compact  of  1802,  settling  the  bound- 
ary line  between  Virginia  and  Tennessee,  and 
the  laws  made  in  pursuance  thereof,  it  is  de- 
clared that  all  claims  and  titles  to  land  derived 
under  Virginia  and  Tennessee,  which  have  fallen 
into  the  respective  states,  shall  remain  as  secure 
to  the  respective  claimants,  as  if  derived  from 
the  respective  states  within  whose  boundaries 
they  have  fallen ;  and  shall  not  be  prejudiced 
or  affected  by  the  establishment  of  the  line. 
Where  the  titles  of  both  the  plaintiffs  and  of  the 
defendant  were  derived  under  grants  from  Vir- 
ginia, to  lands  which  fell  within  the  boundaries 
of  Tennessee,  it  was  held  that  a  prior  settlement 
right  thereto,  which  would,  in  equity,  give  the 
party  a  title,  could  not  be  asserted  as  a  title  in 
an  action  of  ejectment  brought  in  the  circuit 
court  of  Tennessee.  Robiyison  v.  Campbell,  3 
Wheat.  212;  4  Cond.  Rep.  235. 

34.  The  remedies  in  the  courts  of  common 
law  and  equity  in  the  courts  of  the  United  States 
are  to  be,  not  according  to  the  practice  of  state 
courts,  but  according  to  the  principles  of  com- 
mon law  and  equity,  as  distinguished  in  that 
country  from  which  we  derive  a  knowledge  of 
those  principles.  Consistently  with  this  doc- 
trine, it  may  be  admitted,  that  w^here,  by  the 
statutes  of  a  state,  a  title  which  would  other- 
wise be  deemed  merely  equitable,  is  recognised 
as  a  legal  title;  or  a  title  which  would  be  valid 
at  law  is,  under  circumstances  of  an  equitable 
nature,  declared  void,  the  rights  of  the  parties 
in  such  case  may  be  as  fully  considered  in  a 
suit  at  law  in  the  courts  of  the  United  States,  as 
in  any  state  court.     Ibul. 

35.  If  there  is  nothing  in  a  patent  to  control 
the  call  for  course  and  distance,  the  land  must 
be  bounded  by  the  courses  and  distances  of  the 
patent,  according  to  the  magnetic  meridian. 
But  it  is  a  general  principle,  that  the  course  and 
distance  must  yield  to  natural  objects  called  for 


in  the  patent.     M'lver^s  Lessee  v.  Walker  et  at , 
4  Wheat.  444;  4  Cond.  Rep.  501. 

36.  All  lands  are  supposed  to  be  actually  sur- 
veyed, and  the  intention  of  the  grant  is  to  con- 
vey the  land  according  to  the  actual  survey; 
consequently,  distances  must  be  lengthened  or 
shortened,  and  courses  varied,  so  as  to  conform 
to  the  natural  objects  called  for.     Ibid. 

37.  If  a  patent  refer  to  a  plat  annexed,  and  if 
in  that  plat  a  water-course  be  laid  down  a"s  run- 
ning through  the  land,  the  tract  must  be  so  sur- 
veyed as  to  include  the  water-course,  and  to 
conform  as  nearly  as  may  be  to  the  plat,  al- 
though the  lines  thus  run  do  not  correspond 
with  the  courses  and  distances  mentioned  in  the 
patent ;  and  although  neither  the  certificate  of 
survey  nor  the  patent  calls  for  that  water-course. 
Ibid. 

38.  A  conveyance  by  the  plaintiff's  lessor, 
during  the  pendency  of  an  action  of  ejectment, 
can  only  operate  upon  his  reversionary  interest, 
and  cannot  extinguish  the  prior  lease.  The  ex- 
istence of  such  lease  is  a  fiction  ;  but  it  is  up- 
held for  the  purposes  of  justice.  If  it  expire 
during  the  pendency  of  a  suit,  the  plaintiff  can- 
not recover  his  term  at  law,  without  procuring 
it  to  be  enlarged  by  the  court,  and  can  proceed 
only  for  antecedent  damages.  Robinson  v. 
Campbell,  3  Wheat.  212;  4  Cond.  Rep.  235. 
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1.  General  Principles. 

1.  The  constitution  of  the  United  States  con- 
fers, absolutely,  on  the  government  of  the  Union, 
the  power  of  making  war.  and  of  making  trea- 
ties. Consequently,  that  government  possesses 
the  power  of  acquiring  territory,  either  by  con- 
quest or  by  treaty.  The  American  Ins.  Co.  v. 
Three  Hundred  and  Fifty-six  Bales  of  Cotton,  1 
Peters,  542. 

2.  The  usage  of  the  world  is,  if  a  nation  be 
not  entirely  subdued,  to  consider  the  holding  of 
conquered  territory  as  a  mere  military  occupa- 
tion, until  its  fate  shall  be  determined  at  the 
treaty  of  peace.  If  it  be  ceded  by  treaty,  the 
acquisition  is  confirmed,  and  the  ceded  territory 
becomes  a  part  of  the  nation  to  which  it  is  an- 
nexed; either  on  the  terms  stipulated  in  the 
treaty  of  cession,  or  on  such  as  its  new  master 
shall  impose.  On  such  transfer  of  property,  it 
has  never  been  held  that  the  relations  of  the  in- 
habitants with  each  other  undergo  any  change. 
Their  relations  with  their  former  sovereign  are 
dissolved,  and  new  relations  are  created  between 
them  and  the  government  which  has  acquired 
their  territory.  The  same  act  which  transfers 
their  country,  transfers  the  allegiance  of  those 
who  remain  in  it ;  and  the  law,  which  may  be 
denominated  political,  is  necessarily  changed; 
althouc'h  that  which  regulates   the  intercours« 
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and  general  conduct  of  iiulividuals,  remains  in 
force  until  alteioil  by  the  newly-created  power 
of  the  slate.     Jbid. 

3.  The  jurisiliction  of  the  French  courts,  as  to 
seizures,  is  not  conliiied  to  seizures  made  within 
two  leagues  of  the  coast.  Hudson  and  Smith  v. 
Gueslicr,  4  Cranch,  293  ;  2  Cond.  Kep.  109. 

4.  A  seizure  beyond  the  limits  of  the  territo- 
rial jurisdiction,  for  breach  of  a  municipal  regu- 
lation, is  warranted  by  the  law  of  nations.    Ibid. 

2.  Indian  Territories. 

5.  The  nature  of  the  Indian  title  to  the  lands 
in  this  country,  though  that  title  is  to  be  respect- 
ed by  all  courts  of  justice  until  it  be  lawfully 
extinguished,  is  not  such  as  to  be  absolutely  re- 
pugnant to  a  seisin  in  fee  on  the  part  of  the  state 
within  whose  boundaries  the  lands  lie.  Fletcher 
V.  Peck,  6  Cranch,  87;  2  Cond.  Rep.  308. 

6.  If  the  state  of  Georgia  have  construed  their 
treaties  with  the  Cherokee  Indians  by  any  sub- 
sequent acts  of  her  legislature,  manifesting  an 
understanding  of  it,  the  supreme  court  would  not 
hesitate  to  adopt  that  construction.  Patterson  v. 
Jenks;  2  PeterS;  230. 

7.  The  principle  that  a  grant  of  lands,  lying 
partly  within  and  partly  without  the  territory 
retained  by  the  Indians,  was  void  as  to  so  much 
as  lay  within,  and  valid  for  the  residue,  was  set- 
tled by  the  supreme  court  in  the  case  of  Danforth 
V.  Wear,  9  Wheat.  673  ;  5  Cond.  Rep.  722.  This 
decision  was  made  upon  a  patent  depending  on 
the  statutes  of  North  Carolina,  which  contain 
provisions  at  least  as  strong  as  those  of  the  sta- 
tutes of  Georgia.     Ibid. 

8.  The  acl^of  the  30th  of  March,  1802,  having 
described  what  should  be  considered  as  the  In- 
dian country  at  that  time,  as  well  as  at  any  future 
time  when  purchases  of  territory  should  be  made 
of  the  Indians;  the  carrying  of  spirituous  liquors 
into  a  territory  so  purchased,  after  March,  1802, 
although  the  same  should  be  at  the  lime  fre- 
quented and  inhabited  exclusively  by  Indians, 
would  not  be  an  offence  within  the  meaning  of 
the  beforementioned  acts  of  congress,  so  as  to 
subject  the  goods  of  the  trader,  found  in  company 
with  those  liquors,  to  seizure  and  forfeiture. 
American  Fur  Company  v.  The  United  Stales,  2 
Peters,  368. 

9.  The  seisin  of  lands  belonging  to  the  Indian 
tribes  is  in  the  sovereign,  and  the  Indians  are 
mere  occupants :  a  purchaser  from  them  can 
acquire  only  the  Indian  title,  which  they  may 
resume  and  dispose  of  differently.  Jackson  v. 
Porter,  Paine's  C.  C.  R.  457. 

10.  Where  proclamation  had  been  made  by 
the  governor  of  the  colony  of  New  York,  under 
orders  from  the  king,  that  no  purchases  of  lands 
should  be  made  from  the  Indians  :  Held,  that  a 
purchaser  could  not  acquire  even  the  Indian  title 
of  occupancy.     Ibid. 

11.  An  occupant  under  an  Indian  grant,  the 
Indians  having  afterwards  resumed  the  title  and 
granted  it  to  the  crown,  was  held  to  be  a  tenant 
at  will  of  the  king;  and  no  length  of  time  can 
ripen  such  occupancy  into  a  title  by  adverse 
Dossession.     Jbid. 

12.  The  treaties  and  laws  of  the  United  States 


contemplate  the  Indian  territory  as  completely 
seiiarali'd  from  that  of  the  states;  anil  provide 
that  all  intercourse  with  them  shall  be  cairied 
on  exclusively  by  the  governmenl  of  the  union. 
If'orccslcr  v.  fhe'Slalc  of  Ceortiia,  6  Peters,  515, 
13.  The  Inilian  nations  had  always  been  con- 
sidered as  distinct,  indei)endent  political  com- 
munities, retaining  iheir  original  natural  rights, 
as  the  undi.sputetl  possessors  of  the  soil,  irom 
time  immenioiial ;  with  the  single  exception  of 
that  inqjosed  by  irresistible  power,  which  o.\- 
cluded  them  from  intercourse  with  any  other 
European  potentate  than  the  first  discoverer  of 
the  coast  of  the  particular  region  claimed  :  and 
this  was  a  restriction  which  those  European  po- 
tentates imposed  on  themselves,  as  well  as  on 
the  Indian.s.  The  very  term  "nation,"  so  gene- 
rally applied  to  them,  means  '-a  people  distinct 
from  others."  The  constitution,  by  declaring 
treaties  already  made,  as  well  as  those  to  be 
made,  to  be  the  supreme  law  of  the  land,  has 
adopted  and  sanctioned  the  previous  treaties 
with  the  Indian  nations,  and,  consequently,  ad- 
mits their  rank  among  those  powers  who  are  ca- 
pable of  making  treaties.  The  words  -'treaty" 
and  '-nation"  are  words  of  our  own  language, 
selected  in  our  diplomatic  and  legislative  pio- 
ceedings  by  ourselves,  having  each  a  definite 
and  well-understood  meaning.  We  have  applied 
them  to  Indians,  as  we  have  applied  them  to 
other  nations  of  the  earth.  They  are  applied  to 
all  in  the  same  sense.     Ibid. 

14.  The  act  of  22d  December,  1830,  and  the 
act  passed  by  the  legislature  of  Georgia,  on 
the  19lh  of  December,  J829,  entitled  "an  act 
to  add  the  territory  lying  within  the  chartered 
limits  of  Georgia,  and  now  in  the  occupancy  of 
the  Cherokee  Indians,  to  the  counties  of  Carroll, 
De  Kalb,  Gwinnett,  Hall  and  Habersham,  and  to 
extend  the  laws  of  this  state  over  the  same,  and 
to  annul  all  laws  and  ordinances  made  by  the 
Cherokee  nation  of  Indians,  and  to  provide  for 
the  compensation  of  officers  serving  legal  pro- 
cess in  the  said  territory,  and  to  regulate  the  tes- 
timony of  Indians,  and  to  repeal  the  ninth  section 
of  the  act  of  1828  upon  this  subject;"  interfere 
forcibly  with  the  relations  established  between 
the  United  States  and  the  Cherokee  nation,  the 
regulation  of  which,  according  to  the  settled 
principles  of  the  constitution  of  the  United  Slates, 
is  committed  exclusively  to  the  government  of 
the  union.  They  are  in  direct  hostility  with 
treaties,  repeated  in  a  succession  of  years,  which 
mark  out  the  boundary  that  separates  the  Che- 
rokee country  from  Georgia;  guaranty  to  them 
all  the  land  within  their  boundary;  solemnly 
pledge  the  faith  of  the  United  States  to  restrain 
their  citizens  from  trespassing  on  it;  and  recog- 
nise the  pre-existing  power  of  the  nation  to 
govern  itself.  They  are  in  equal  hostility  with 
the  acts  of  congress  for  regulating  this  inter- 
course, and  giving  effect  to  the  treaties.     Jbid. 

15.  A  title  to  lands,  under  grants  made  by 
Indian  tribes  or  nations  north-west  of  the  river 
Ohio,  to  private  individuals,  in  the  year  1773 
and  1775,  cannot  be  sustained  in  the  courts  of 
the  United  States.  Lessee  of  Johnson  el  al.  v. 
M-Inlosh,  8  Wheat.  543;  5  Cond.  Rep.  515. 
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16.  The  rights  of  the  original  inhabitants  were 
to  a  considerable  extent  impaired,  but  in  no  in- 
stance entirely  disregarded.  The  Europeans 
respected  the  right  of  the  natives  as  occupants, 
but  asserted  the  ultimate  dominion  to  be  in 
themselves)  and  claimed  and  exercised,  as  a 
consequent  of  this  ultimate  dominion,  a  power 
to  grant  the  soil  while  yet  in  the  possession  of 
the  natives.     Lnd. 

17.  By  a  treaty  between  Great  Britain  and  the 
United  States,  which  concluded  our  revolution, 
the  powers  of  government  and  the  rights  to 
soil  which  had  previously  been  in  Great  Britain, 
passed  definitively  to  these  states.  The  United 
States,  or  the  several  states,  have  a  clear  title  to 
all  lands  within  the  boundary-lines  described  in 
the  treaty,  subject  only  to  the  Indian  right  of 
occupancy;  and  the  exclusive  power  to  extin- 
guish thai  right  was  vested  in  that  government 
which  might  constitutionally  exercise  it.     Ibid. 


TIME. 


1.  In  equity,  time  will  be  dispensed  with,  if 
it  is  not  the  essence  of  the  contract.  Hepburn 
^  Dundas  v.  Colin  Aidd,  5  Cranch,  262;  2  Cond. 
Rep.  247. 

2.  Where  the  computation  is  to  be  made  for 
the  act  done,  the  day  on  which  the  act  is  done 
is  to  be  included.  Arnold  v.  The  Untied  Stales, 
9  Cranch,  104 ;  3  Cond.  Rep.  296. 

3.  Where  the  computation  of  time  is  to  be 
made  from  an  act  done,  the  day  on  which  the 
act  is  done  is  included  ;  the  act  being  the  ter- 
minus a  quo,  the  computation  is  to  be  made, 
and  there  being,  in  contemplation  of  law,  no 
fractions  of  a  day,  unless  the  question  arises  as 
to  the  priority  of  acts  of  the  same  date.  Pier- 
pant  et  al.  v.  Graham,  4  Wash.  C.  C.  R.  232. 

4.  The  only  exception  to  this  rule  is  estab- 
lished by  the  law  merchant,  which  considers 
the  day  on  which  a  bill  of  exchange,  payable  at 
so  many  days  after  sight,  is  accepted,  as  ex- 
cluded.    Ibid. 

5.  When  the  expressions  of  a  deed  are  "  from 
the  date,"  if  a  pre.«ent  interest  is  to  commence 
from  the  date,  the  day  of  the  date  is  included ; 
but  if  they  are  used  merely  to  fix  a  terminus 
from  which  to  compute  time,  the  day  is,  in  all 
cases,  excluded.     Ibid. 

6.  If,  in  a  lease  for  so  many  years,  a  date  is 
of  the  first  description;  if  the  deed  had  been 
dated  at  a  past  day,  and  the  habendum  is  from 
the  date,  it  is  of  the  latter  description.     Ibid. 

7.  If  a  bill  of  exchange  is  made  pa)-able  so 
many  days  after  the  date,  the  date  is  merely  to 
fix  the  terminus  a  quo  to  compute  the  time,  and 
the  day  is  excluded.     Ibid. 

8.  It  is  the  usage  of  the  Bank  of  Washington, 
and  of  the  Bank  of  the  District  of  Columbia,  to 
demand  payment  of  a  bill  of  exchange  and  a 
promissory  note,  on  the  day  after  the  last  day 
of  grace ;  and  this  usage  has  been  sanctioned 
by  the  decisions  of  the  supreme  court.  Bank 
of  Washington  v.  Triplett  et  at..  4  Peters,  60. 

9.  By  the  custom  of  the  banks  of  the  District 
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of  Columbia,  payment  of  a  promissory  note,  or 
bill  of  exchange,  is  to  be  demanded  on  the  fourth 
day  after  the  time  limited  for  the  payment 
thereof,  in  order  to  charge  the  parties  thereto  ; 
contrary  to  the  law  merchant,  which  requires  a 
demand  on  the  third  day.  Renner  v.  The  Bank 
of  Columbia,  9  Wheat.  581 ;  5  Cond.  Rep.  691. 

10.  A  bill  of  exchange,  payable  at  five  days 
after  sight,  accepted  on  the  finst  day  of  the 
month,  is  payable  on  the  ninth  of  the  same 
month,  the  day  of  acceptance  being  excluded, 
and  the  three  days  of  grace  allowed  ;  a  demand 
on  the  eighth,  and  a  protest  for  nonpayment  on 
that  day,  is  too  early,  and  therefore  void.  31it 
chell  v.  Degrand,  1  Mason's  C.  C.  R.  176. 

1 1.  A  bill  of  exchange,  payable  five  days  after 
sight,  was  presented  for  acceptance  on  the  30th 
of  September,  but  not,  in  fact,  accepted  until  the 
1st  of  October ;  the  acceptance  takes  effect  only 
from  that  day,  and  does  not  relate  back  to  the 
day  before.     Ibid. 

12.  The  act  of  congress,  under  which  a  lot  in 
the  city  of  Washington  was  sold  for  taxes,  re- 
quired that  public  notice  of  the  time  and  place 
of  sale  of  lots,  the  property  of  non-residents, 
should  be  given,  by  advertising  '•'  once  a  week" 
in  some  newspaper  in  the  city,  for  three  months. 
Notice  of  the  sale  of  the  lot  in  controversy  was 
published  for  three  months;  but  in  the  course 
of  that  period,  eleven  days  at  one  time,  at  another 
ten  days,  and  al  another  eight  days,  transpired 
in  succeeding  weeks,  between  the  insertions  of 
the  advertisement  in  the  newspapers.  The  su- 
preme court  said  : — "A  week"  is  a  definite  pe- 
riod of  time,  commencing  on  Sunday  and  ending 
on  Saturday.  The  notice  was  published  Mon- 
day, January  6lh,  and  was  omitted  until  Satur- 
day, January  18th,  leaving  an  interval  of  eleven 
days.  Still  the  publication  on  Saturday  was 
within  the  week  preceding  the  notice  of  the  6th ; 
and  this  was  sufficient.  It  would  be  a  most 
rigid  construction  of  the  act  of  congress,  justified 
neither  by  its  spirit  nor  its  language,  to  say  that 
this  notice  must  be  published  on  any  particular 
day  of  a  week.  If  published  once  a  week  for 
three  months,  the  law  is  complied  with,  and  its 
object  effectuated.  Ronkendorfv.  Taylor^s  Les- 
see, 4  Peters,  349. 

13.  The  general  rule  is,  that  time  is  not  of  the 
essence  of  a  contract  of  sale;  and  a  failure  oa 
the  part  of  the  purchaser,  or  vendor,  to  perform 
his  contract,  on  the  stipulated  day,  does  not.  of 
itself,  deprive  him  of  his  right  to  a  specific  per- 
formance, when  he  is  able  to  comply  with  his 
part  of  the  engagement.  Brashier  v.  Gratz,  6 
Wheat.  528;  5'Cond.  Rep.  161. 

14.  But  circumstances  may  be  so  changed, 
that  the  object  of  the  party  can  no  longer  be 
accomplished,  and  he  cannot  be  placed  in  the 
same  situation  as  if  the  contract  had  been  per- 
formed in  due  time.  In  such  a  case,  a  court  of 
equity  will  leave  the  parties  to  their  remedy  at 
law.     Ibid. 

15.  But  where  a  considerable  time  has  elapsed, 
where  the  party  demanding  a  specific  perform- 
ance, has  failed  to  perform  his  part  of  the  con- 
tract, and  the  demand  is  made  after  a  great 
change  in  the  title  and  value  of  the  land,  and 
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there  is  a  want  of  reciprocity  in  the  obligations 
of  the  respective  parties,  ecpiity  will  not  relieve. 
Ibid. 

16.  Where  the  time  for  payment  is  made  a 
substantial,  and  not  a  mere  formal  circumstance, 
it  enters  into  the  essence  of  the  contract,  and 
therefore  must  be  observed.  If,  however,  tiie 
agreement  admits  of  another  construction,  tlie 
party  must  use  legal  diligence,  and  must  not  be 
guilty  of  gross  delay.  HolUngs worth  v.  Fry,  4 
ball.' 345. 

17.  By  the  constitution  of  the  United  States, 
every  bill  takes  etlect  as  a  law,  from  the  time 
when  it  is  approved  by  the  president,  ami  then 
its  effect  is  prospective  and  not  retrospective. 
7(1  the  Matter  of  Joseph  Richardsorij  2  Story's  C. 
C.  R.  571. 

18.  Tlie  doctrine  that,  in  law,  there  is  no  fiac- 
tion  of  a  day,  is  a  mere  legal  fiction,  and  is  tiue 
only  in  respect  to  cases  where  it  will  promote 
right  and  justice.     Jbid. 


TITLE  TO  REAL  PROPERTY. 

1.  The  soundest  reasons  of  justice  and  policy 
seem  to  demand  that  every  reasonable  intend- 
ment should  be  made  to  support  the  titles  of 
bona  fide  purchasers  of  real  property.  Van  Ness 
V.  The  Bank  of  the  United  States,  13  Peters,  17. 

2.  Where  he  who  holds  the  legal  estate  pur- 
chases the  equity,  the  latter  merges  in  the  for- 
mer.    Hill  V.  Sm'ith,  2  M'Lean's  C.  C.  R.  446. 

3.  This  applies  to  a  mortgagee  who  purchases 
the  equity  of  redemption.     Ibid. 

4.  A  deed  was  executed  in  Missouri,  in  1804, 
and  was  attested  by  two  witnesses,  purporting 
to  have  been  acknowledged  in  the  presence  of 
a  syndic.  Forty  years  had  elapsed  since  the 
deed  purported  to  have  been  e.xecuted.  A  claim 
to  the  property  conveyed  by  it  had  ever  since 
been  asserted,  and  it  had  been  presented  to  the 
commissioners  in  1811,  and  filed  with  the  record 
of  land  titles  in  1808.  It  had  been  again  brought 
before  the  commissioners  in  1835,  and  has  re- 
mained on  file  ever  since.  The  court  held,  that 
under  these  circumstances,  the  regular  proof  of 
the  instrument  might  well  be  dispensed  with. 
Stoddard  et  al.  v.  Chambers,  (1844)  2  Howard. 
316. 

5.  Titles  acquired  under  the  proceedings  of 
courts  of  competent  jurisdiction,  must  be  deemed 
inviolable  in  collateral  actions,  or  none  can  know 
what  is  his  own ;  and  there  are  no  judicial  rules 
around  which  greater  sanctity  ought  to  be  placed, 
than  those  made  of  estates  of  decedents  by  order 
of  those  courts  to  whom  the  laws  of  the  states 
confide  full  jurisdiction  over  the  subject.  Gris;- 
non's  Lessee  v.  Astor  et  al.,  2  Howard,  343. 

6.  The  confirmation  of  an  equitable  title  to 
land  by  an  act  of  congress,  was  equivalent  to  an 
act  of  congress.     Ibid.  344. 

7.  The  treaty  of  Louisiana  imposed  on  the 
government  of  the  Ll'nited  States  only  a  political 
obligation  to  perfect  titles  under  Spanish  conces- 
sions.    This  obligation   cannot  be  enforced  by 


any  judicial  tribunals.     Chauteau  v.  Eckhart,  2 
Howard,  375. 

8.  Wiien  the  government  exorcises  its  powers 
and  confirms  the  title  under  a  Spanish  concession 
to  one,  it  must  necessarily  be  considered  in  a 
court  of  law,  the  paramount  and  better  title. 
Ibid.  37  6. 


TITLES  TO  LAND. 
See  Land  Titles. — Ante,  page  138. 


TOTAL  AND  PARTIAL  LOSSES. 
See  Insurance. — Ante,  page  46. 


TRADING  WITH  THE  ENEMY. 

1.  Action  of  assumpsit  to  recover  the  balance 
of  an  account  current  for  merchandise  purchased 
in  England  by  order  of  the  defendants.  The 
defence  was.  that  the  contract  was  made  during 
the  war,  and  therefore  void.  By  the  court:  — 
The  doctrine  is  not  to  be  questioned  at  this  day, 
that  during  a  state  of  hostility,  the  citizens  of 
the  hostile  states  are  incapable  of  contracting 
with  each  other.  Scholefield  v.  Eichelberger,  7 
Peter.s,  586. 

2.  To  say  that  this  rule  is  without  exception, 
would  be  assuming  too  great  latitude.  The 
question  has  never  yet  been  e.xamined  whether 
a  contract  for  necessaries,  or  even  for  money  to 
enable  the  individual  to  get  home,  could  not  be 
enforced  J  and  analogies  familiar  to  the  law,  as 
well  as  the  influence  of  the  general  rule,  in  in- 
ternational law,  that  the  severities  of  war  are  to 
be  diminished  by  all  safe  and  practical  means, 
might  be  appealed  to  in  support  of  such  an  ex- 
ception. But  at  present,  it  may  be  safely 
affirmed  that  there  is  no  recognised  exception, 
but  permission  of  a  state  to  its  own  citizens; 
which  is  also  implied  in  any  treaty  stipulation 
to  that  effect,  entered  into  with  a  belligerent. 
Ibid. 

3.  Property  engaged  in  illicit  trade  with  the 
enemy,  must  be  condemned  to  the  captors,  not 
to  the  United  States.  The  Sally;  Porter,  Master, 
8  Cranch,  382  ■  3  Cond.  Rep.  177. 

4.  A  vessel  owned  by  citizens  of  the  United 
States,  sailed  from  Naples  in  the  year  1812,  for 
the  United  States,  with  a  cargo,  and  a  British 
license  to  carry  the  same  to  England.  On  her 
passage,  hearing  of  the  war,  she  altered  her 
course  for  England,  was  captured  by  the  British, 
carried  into  Ireland,  libelled  and  acquitted,  sold 
her  cargo,  and  after  a  detention  of  seven  months 
in  Ireland,  purchased  a  return  cargo  in  England, 
sailed  for  the  United  States,  and  was  captured  by 
an  American  privateer.  The  vessel  and  cargo 
were  condemned  as  prize  to  the  captors.  I'he 
Alexander,  8  Cranch,  169  ;  3  Cond.  Rep.  72. 

5.  If  a  citizen  of  the  United  States  establishes 
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his  domicil  in  a  foreign  country,  between  which 
and  the  United  States  hostilities  afterwards 
break  out,  any  property  shipped  by  him  before 
knowledge  of  the  war,  and  captured  by  an  Ame- 
rican cruiser  after  the  declaration  of  war,  will 
be  condemned  as  prize.  The  Venus^  8  Cranch, 
253;  3  Cond.  Rep.  109. 

6.  Illegal  traffic  stamps  a  hostile  character  on 
the  property,  and  attaches  to  it  all  the  penal 
consequences  of  enemy  ownership,  llie  Sally, 
8  Cranch,  382;  3  Cond.  Rep.  177. 

7.  The  property  of  a  citizen  does  not  become 
divested,  ipso  facto,  by  the  mere  act  of  illicit 
intercourse  with  the  enemy ;  the  property  is 
only  liable  to  be  condemned  as  enemy's  pro- 
perty, or  as  adhering  to  the  enemy,  if  rightfully 
captured  during  the  voyage.  The  Thomas  Gib- 
Ions,  8  Cranch,  421 ;  3  Cond.  Rep.  193. 

8.  A  vessel  sailing  to  an  enemy  port,  after 
knowledge  of  the  war,  and  captured,  bringing 
thence  a  cargo  consisting  chiefly  of  enemy  goods, 
is  liable  to  confiscation  as  prize  of  war.  1'he  St. 
Lawrence,  8  Cranch,  434 ;  3  Cond.  Rep.  202. 

9.  Trading  with  the  enemy  is  not  excused  by 
the  necessity  of  obtaining  funds  to  pay  the  ex- 
penses of  the  ship;  nor  by  the  opinion  of  an 
American  minister  expressed  to  the  master,  that 
by  undertaking  the  voyage  he  would  violate  no 
law  of  the  United  States.  The  Joseph,  8  Cranch, 
451;  3  Cond.  Rep.  212. 

10.  If.  upon  the  breaking  out  of  a  war,  a  citi- 
zen has  a  right  to  withdraw  his  property  from 
the  enemy's  country,  it  is  necessary  it  should  be 
exercised  with  due  diligence,  and  within  a  rea- 
sonable lime  after  the  knowledge  of  hostilities. 
The  St.  Lawrence,  9  Cranch,  120;  3  Cond.  Rep. 
301. 

11.  If  a  cargo  be  innocently  put  on  board  in 
an  enemy's  country,  if  at  that  time  the  importa- 
tion be  lawful,  it  cannot  be  rendered  unlawful 
by  a  detention,  occasioned  in  the  course  of  the 
\toyage,  either  by  the  perils  of  the  sea  or  the 
act  of  the  enemy  ;  unless  this  effect  be  produced 
by  some  positive  act  of  the  legislature.  The 
Mary,  9  Cranch,  126 ;  3  Cond.  Rep.  306. 

12.  An  American  citizen  is  equally  guilty  of 
trading  with  the  enemy,  whether  that  trade  is 
carried  on  between  a  hostile  port  and  the  United 
States,  or  between  such  port  and  any  foreign 
nation.  The  Rugen,  1  Wheat.  62;  3  Cond.  Rep. 
485. 

13.  The  offence  of  trading  with  the  enemy  is 
complete,  the  moment  a  vessel  sails  with  inten- 
tion to  carry  her  cargo  to  a  hostile  port.     Ibid. 

14.  A  subject  of  a  state  at  war  cannot,  under 
cover  of  neutral  muniments,  however  regularly 
procured,  or  formal,  violate  with  impunity  his 
duty  and  allegiance  to  his  own  country.     Ibid. 

15.  All  trade  with  the  enemy,  unless  with  the 
permission  of  the  sovereign,  is  interdicted  ;  and 
subjects  the  property  engaged  in  it  to  the  penalty 
of  confiscation.  The  Rapid,  1  Gallis.  C.  C.  R. 
295. 

16.  All  communication  and  intercourse  with 
the  enemy  is  prohibited,  and  it  is  in  nowise  im- 
portant, whether  the  property  engaged  in  the 
inimical  communication  be  bought  and  sold,  or 
merely  transported  and  shipped.     Ibid. 


17.  A  citizen  of  the  United  States  cannot  law- 
fully withdraw  his  property,  acquired  before  the 
war,  from  the  enemy's  country,  after  he  has 
knowledge  of  the  war,  without  permission  of 
government.  The  St.  Lawrence,  1  Gallis.  C.  C. 
R. 467. 

18.  If  a  vessel  be  sent  from  the  United  States, 
after  knowledge  of  the  war,  to  the  enemy's 
country  to  withdraw  such  property,  the  vessel 
and  cargo  are  subject  to  capture  and  condemna- 
tion, jure  belli.     1  Gallis.  C.  C.  R.  295. 

19.  The  property  of  citizens  taken  trading 
with  the  enemy,  is  considered  as  quasi  enemy's 
property.     Ibid. 

20.  A  trade  to  a  neutral  port,  during  war,  is 
not  rendered  illegal  from  the  mere  circumstance 
that  the  interests  of  the  enemy  are  thereby  aided, 
or  his  policy  enforced  :  it  must,  before  it  can  be 
liable  to  condemnation  on  that  ground,  be  car- 
ried on,  on  account  of  the  enemy,  under  contract 
with  him,  destined  for  his  use,  or  voluntarily  in- 
corporated into  his  service  by  licenses.  2'he 
Liverpool  Packet,  1  Gallis.  C.  C.  R.  513. 

21.  The  circumstance  that  a  neutral  is  engaged 
in  enemy  navigation  does  not  subject  all  his 
trade  from  the  neutral  country,  on  neutral  voy- 
ages, to  the  enemy  character.     Ibid. 

22.  Every  voyage  from  an  enemy  port,  espe- 
cially with  a  cargo  on  board,  and  without  the 
license  of  the  government,  carries  with  it  a  pre- 
sumption of  illegal  traffic  and  hostile  interests, 
from  which  nothing  but  the  mo.st  explicit  proofs 
by  the  claimants  can  relieve  the  cause.  The 
presumption  of  illegal  traffic  arises,  notwith- 
standing any  papers  or  any  explanation  of  the 
persons  found  on  board  ;  the  captors  have  a  right 
to  bring  the  property  in,  and  subject  the  vi'hole 
to  the  adjudication  of  a  competent  tribunal.  In 
such  case,  damages  and  costs  are  never  to  be 
adjudged  as  against  the  captors.     Ibid. 

23.  If,  after  a  knowledge  of  the  war,  an  Ame- 
rican vessel  go  to  an  enemy  port,  and  take  in  a 
cargo  there,  the  vessel  and  cargo  are  liable  to 
confiscation  for  trading  with  the  enemy.  The 
Alexander,  1  Gallis.  C.  C.  R.  532. 

24.  If  an  American  vessel,  after  knowledge 
of  the  war,  proceed  from  a  neutral  to  a  hostile 
port  on  freight,  it  is  a  trading  with  the  enemy, 
which  subjects  the  vessel  to  forfeiture ;  and  she 
is  liable,  therefore,  on  her  return  voyage  to  the 
United  States.    The  Joseph,  1  Gallis.  C.  C.  R.  545. 

25.  In  cases  of  trading  with  the  enemy,  the 
property  is  deemed  quasi  enemy's  property,  and 
it  is  condemned  to  the  captors  and  not  to  the 
United  States.     Ibid. 

26.  No  principle  of  national  or  municipal  law 
is  better  settled  than  that  all  contracts  with  an 
enemy,  made  during  war,  are  utterly  void.  The 
Emulous,  1  Gallis.  C.  C.  R.  563. 

27.  A  shipment  made  from  the  enemy's 
country,  after  a  knowledge  of  the  war,  by  an 
American  citizen,  subjects  the  property  to  con- 
demnation as  prize  of  war.  The  Mary,  1  Gallis. 
C.  C.  R.  620. 

28.  A  shipment  made,  after  a  known  war,  by 
an  American  citizen,  subjects  the  property  to 
condemnation  as  prize  of  war.  The  Diana,  2 
Gallis.  C.  C.  R.  93. 
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29.  If  an  AiuiMitaii  vessel  take  on  board  a 
carjjo  from  an  enemy's  sliip,-  uniier  tlie  pretence 
that  it  is  ransomed,  it  is  an  illen-al  trailie,  for 
wliieli,  by  the  law  of  war,  she  is  liable  to  con- 
demnation as  prize  of  war;  and  may  be  seized 
on  the  return  voyage.  The  Lord  )i'ellingtou,  2 
Gallis.  C.  C.  R.  103. 

30.  A  citizen  of  the  United  States,  may  law- 
fully draw  a  bill  on  a  subject  of  a  foreign 
power,  with  whom  wc  are  at  war;  such  an  act 
not  leading  to  any  injurious  inlercour.se,  nor 
amounting  to  a  tradins:  with  the  enemy.  United 
States  V.  inirker,  Taine's  C.  C.  K.  157. 

31.  An  .American  vessel,  after  the  commence- 
ment of  hostilities  with  Great  Britain,  saiJRil, 
having  on  board  a  messenger  from  the  British 
minister  in  the  United  States,  with  despatches 
for  liis  goverimient,  and  a  letter  of  protection 
from  British  capture  ;  this  is  a  sufficient  cause  of 
condeuination.  The  Tulip,  3  Wash.  C.  C.  R. 
181. 

32.  All  contracts  with  an  enemy,  are  not  neces- 
earily  void.  Cases  of  extreme  necessity,  form 
exceptions  to  the  rule.  Contracts  made  under 
license  of  the  government,  whether  they  arise 
directly  or  collaterally,  out  of  the  licensed  trade  ; 
or  if  the  enemy,  with  whom  the  contract  is  made, 
be  in  the  hostile  country,  by  license  of  that 
government,  (cases  of  ransom  bonds,)  so  con- 
tracts made  by  prisoners  of  war,  for  tfieir  sub- 
sistence, are  also  exceptions.  The  William  Penn, 
3  Wash.  C.  C.  R.  484. 

33.  A  V03-age  from  an  enemy's  port  with  a 
cargo  on  board,  without  the  license  of  the  govern- 
ment, is  of  itself  a  probable  cause  for  capture. 
The  Liverpool  Packet,  1  Gallis.  C.  C.  R.  513. 

34.  A  trade  to  a  neutral  port  is  not  illegal,  al- 
though the  public  enemy  derive  benefit  thereby, 
unless  such  trade  be  considered  in  connection 
with,  or  subservient  to,  hostile  interests  and 
policy.     Ibid. 

35.  The  United  States  may  proceed  against 
property  found  engaged  in  trade  with  the  enemy, 
as  prize  of  war.     The  Eliza,  2  Gallis.  C.  C.  R.  4. 

36.  At  common  law,  any  individual  might 
seize  for  the  king ;  and  upon  this  ground  it  has 
been  held,  that  public  or  private  armed  ships 
may  seize  for  violation  of  a  statute.  But,  in 
such  case,  it  is  at  the  peril  of  the  party  making 
the  seizure.     The  Rover,  2  Gallis.  C.  C.  R.  241. 
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1.  General  Principles. 

1.  An  intention,  clearly  proved,  of  a  con- 
signor of  goods  to  vest  the  right  of  property  in 
the  consignee,  is  not  sutTicient  to  effect  such  a 
change  of  property,  until  the  goods  are  received 
by  the  consignee,  or  some  evidence  is  given  of 
his  agreement  to  take  them  on  his  own  account; 
until  that  time,  the  goods  are  at  the  risk  of  the 
shippers;  and  if  they  are  enemies,  the  goods,  if 


captured,  are  good  i)rize.  There  is  no  difTerence. 
though  the  consignee  were  the  agent  of  a  third 
person  who  had  directed  him  to  ortierthe  gootls, 
unless  it  appears  that  he  actually  did  oriler  them. 
The  Frn)tccs  ;  French's  Claim,  8  Cianch,  359;  3 
Cond.  Rep.  166. 

2.  If  a  British  merchant  purchase,  with  hiK 
own  funds,  two  cargoes  of  goods  in  consequence 
of,  but  not  in  e.xact  conformity  with,  the  orders 
of  an  American  house,  and  ship  them  to  Ame- 
rica, giving  the  American  house  an  option,  within 
twenty-four  hours  after  the  receipt  of  his  letter, 
to  take  or  reject  both  cargoes,  and  if  they  give 
notice  within  the  time  that  they  will  take  one 
cargo,  but  will  consider  as  to  the  other  ;  this  puts 
it  in  the  power  of  the  British  merchant  either  to 
cast  the  whole  upon  the  American  house,  or  to 
rt^sume  the  property,  and  make  them  account- 
able, for  that  which  came  to  their  hands.  The 
right  of  property  in  the  cargo  not  accepted, 
does  not  in  transitu,  vest  in  the  American  house  ; 
but  remains  in  the  British  subject,  and  is  liable 
to  condemnation,  he  being  an  enemy.  The 
Frances  ;  Boyer,  Master  ;  Dunham  and  liandolphh 
Claim,  9  Cranch,  183  ;  3  Cond.  Rep.  347. 

3.  In  the  ordinary  course  of  mercantile  trans- 
actions, a  delivery  to  a  shipmaster  is  a  delivery 
to  a  consignee  ;  but  this  delivery  may  be  abso- 
lute or  qualified,  and  the  efTect  of  it  may  vary 
accordingly.  A  voluntary  agent  has  the  option  to 
enter  upon  his  agency  in  strict  conformity  with 
the  instructions  of  his  principal,  or  with  such  re- 
servations or  conditions  as  he  may  think  proper  to 
prescribe  ;  and  the  only  consequence  is,  that  in 
the  latter  case,  he  leaves  his  principal  at  liberty 
to  adopt  or  repudiate  his  acts.     Ibid. 

4.  The  shipper  who  purchases  goods  on  his 
own  credit,  or  with  his  own  funds,  is  not  acting 
in  the  ordinary  capacity  of  a  factor.  If  he  were, 
the  goods,  even  before  shipment,  would  be  the 
property  of  the  individual  on  whose  order  the 
purchase  is  made.  Such  shipments  are  in  the 
nature  of  a  mercantile  credit,  and  the  shipper 
always  retains  the  uncontrolled  exercise  of  dis- 
cretion in  extending  it.     Ibid. 

5.  In  general,  the  rules  of  the  prize  court,  as 
to  the  vesting  of  property,  are  the  same  with 
those  of  the  common  law;  by  which  the  thing 
sold,  after  the  completion  of  the  contract,  is  pro- 
perly at  the  risk  of  the  purchaser.  The  San  Jose 
Indiana,  1  Wheat.  208;  3  Cond.  Rep.  543. 

6.  It  is  certainly  competent  for  an  agent 
abroad,  who  purchases  in  pursuance  of  orders,  to 
vest  the  property  in  his  principal,  immediately 
on  the  purchase.  This  is  the  case  when  he  pur- 
chases on  the  credit  of  his  principal  exclusively, 
or  makes  an  absolute  appropriation  and  designa- 
tion of  the  property  for  his  principal.  But  when 
a  merchant  abroad,  in  pursuance  of  orders, 
either  sells  his  own  goods,  or  purchases  goods 
on  credit,  and  thereby,  in  reality,  becomes  the 
owner,  no  property  in  the  goods  vests  in  his  cor- 
respondent; until  he  has  done  some  notorious 
act  to  divest  himself  of  his  title,  or  has  parted 
with  the  possession,  by  an  actual  and  uncon- 
ditional delivery  for  the  use  of  such  correspond- 
ent. Until  that  time,  he  has,  in  legal  contem- 
plation, the  exclusive  property  as  well  as  pos- 
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session  ;  and  it  is  not  a  wrongful  act  in  him  to 
convert  them  to  any  use  which  he  pleases.  He 
is  at  liberty  to  contract  upon  any  new  engage- 
ment, or  substitute  any  new  condition  in  relation 
to  the  shipment.     Ibid. 

7.  Where  goods  are  shipped  in  the  enemy's 
country,  in  pursuance  of  orders  from  the  United 
States,  received  before  the  declaration  of  war.  but 
prior  to  the  execution  of  the  orders,  the  shippers 
became  embarrassed,  and  assigned  the  goods  to 
certain  bankers,  to  secure  advances,  with  a  re- 
quest to  both  the  consignees  to  remit  the  amount 
to  the  assignees,  the  invoice  stating  the  goods  to 
be  the  property  of  the  assignees,  but  for  account 
and  risk  of  the  consignees;  it  was  held,  that 
the  goods  having  been  purchased  and  shipped 
in  pursuance  of  orders  from  the  consignees,  the 
property  vested  immediately  in  them,  and  was 
not  divested  by  the  intermediate  assignment, 
■which  was  merely  intended  to  transfer  the  right 
to  the  debt  due,  to  the  assignees.  The  Mary  and 
Susan,  1  Wheat.  46  ;  3  Cond.  Rep.  480. 

8.  In  general,  an  assignment  of  goods  and 
chattels  is  valid  between  the  parties  without  ac- 
tual delivery;  and  the  property  passes  imme- 
diately upon  the  execution  of  the  deed.  But  as 
to  creditors,  the  title  is  not  considered  as  perfect, 
unless  possession  accompanies  and  follows  the 
deed.  Meeker  et  al.  v.  Wilson,  1  Gallis.  C.  C.  R. 
419. 

9.  The  ship  registry  act  of  the  United  States 
has  not  changed  the  common  law  as  to  the  mode 
of  transfer  of  ships  and  vessels,  but  has  only 
taken  from  a  ship  not  transferred  according  to 
the  law,  the  character  of  an  American  vessel. 
Weston  V.  Penneman,  1  Mason's  C.  C.  R.  306. 

10.  By  the  general  maritime  law,  the  transfer 
of  a  ship  should  be  evidenced  by  a  bill  of  sale. 
Ibid. 

11.  The  vendee  of  merchandise  is  not  bound 
to  communicate  to  the  vendor,  intelligence  of 
extrinsic  circumstances,  exclusively  within  the 
knowledge  of  the  vendee,  which  may  affect  the 
price  of  the  articles  sold.  But,  at  the  same 
time,  each  party  must  take  care  not  to  say  any 
thing  tending  to  impose  on  the  other.  Laidlaw 
V.  Organ,  2  Wheat.  178  ;  4  Cond.  Rep.  79. 

2.  Effect  of  the  Delivery  of  Goods. 

12.  When  goods  are  purchased  in  pursuance 
of  orders,  the  delivery  on  board  the  ship  is  a  de- 
livery to  the  merchant  who  ordered  them ;  the 
property  is  vested  by  that  act,  and  he  has  no 
election  to  accept  or  reject  them.  The  Mary  and 
Susan,  1  Wheat,  46;  3  Cond.  Rep.  480. 

13.  To  effect  a  change  of  property,  as  between 
the  vendor  and  vendee,  there  must  be  a  contract 
of  sale  agreed  to  by  both  parties-  and  if  the 
thing  agreed  to  be  sold  is  sent  by  tne  vendor  to 
the  vendee,  it  is  necessary  to  the  perfection  of 
the  contract,  that  it  should  be  delivered  to  the 
purchaser  or  his  agent;  which  the  shipmaster, 
to  many  purposes,  is  considered  to  be.  The 
Venus,  8  Cranch,  253 ;  3  Cond.  Rep.  109. 

14.  But  a  delivery  to  the  master  does  not  vest 
the  property  in  the  consignee,  where  he  has  an 
election,  not  yet  exercised,  to  take  the  goods  on 


the  joint  account  of  himself  and  the  shipper,  or 
of  the  latter  alone.     Ibid. 

15.  Where  goods  were  sold,  lying  in  the  ware- 
house of  the  vendor,  on  a  credit  of  six  months, 
for  which  a  note  was  given,  and  the  goods  were 
sold  by  marks  and  numbers,  and  it  was  part  of  the 
consideration  of  the  purchase  that  they  might 
lie.  rent  free,  in  the  warehouse,  at  the  option  of 
the  vendee,  and  for  his  benefit,  until  the  vendov 
should  want  the  room  :  Held,  that  there  was  a 
complete  delivery  of  the  goods;  so  that,  on  the 
insolvency  o-f  the  vendee,  they  could  not  be 
stopped  by  the  vendor.  Barret  v.  Goddard,  3 
Mason's  C.  C.  R.  107. 

16.  A  delivered  cotton  yarn  to  B,  on  a  contract 
that  the  same  should  be  manufactured  into 
plaids;  B  was  to  find  the  filling,  and  was  to 
weave  so  many  )-ards  of  the  plaids,  as  was 
equal  to  the  value  of  the  yarn  at  sixty-five  cents 
per  pound  :  Held,  that  by  the  delivery  of  the 
yarn  to  B,  the  property  in  it  became  vested  in 
him.     Biiffum  v.  Merry,  3  Mason's  C.  C.  R.  478. 

17.  Where  A  made  a  contract  with  the  war 
department  to  construct  a  fort,  and  it  was  agreed 
that  advances  should  be  made,  in  part  payment 
of  the  work,  for  materials  delivered  with  the 
invoice,  at  the  fort,  and  pronounced  by  the  en- 
gineer of  proper  quality,  and  at  the  end  of  each 
month,  for  the  work  performed  :  Held,  that  the 
advances  thus  made  do  not  constitute  a  purchase 
of  the  materials  delivered,  so  as  to  vest  the  pro- 
perty in  the  United  States,  but  it  remains  un- 
changed. United  States  v.  Tillotson  etal.,  Paine's 
C.  C.^R.  305. 

18.  A  contract  of  sale,  accompanied  by  deli- 
very, amounts  to  a  complete  transfer  of  personal 
property.  Walter  et  al.  v.  Ross,  2  Wash.  C.  C. 
R.  283. 

19.  A  sale  of  wines  was  made  by  A  &  C,  as 
agent  to  B.  &  Co.,  on  the  following  terms  :  "  Sold 
C.  twenty  pipes  of  wine,  at  one  dollar  per  gallon, 
at  six  months,  payable  in  Philadelphia  :  or  if  his 
principal  prefers  cash,  three  per  cent,  discount : 
acceptance  to  be  perfectly  satisfactory  :  princi- 
pals B.  &  Co."  Upon  the  importunity  of  C,  the 
wine  was  delivered  upon  this  express  condition, 
and  the  responsibility  of  C.  pledged  that  the 
conditions  should  be  complied  with  by  B.  &  Co. 
This  contract  was  not  complied  with,  and  B.  & 
Co.  sold  the  wine  to  the  defendants,  and  were 
insolvent.  C,  who  had  pledged  himself  for  the 
performance  of  the  contract  by  B.  &  Co.,  and 
who  had  paid  the  sum  due  for  the  wine  to  A., 
and  had  taken  a  bill  of  sale  for  the  wine,  brought 
a  replevin  for  the  wine.  Held,  that  the  sale  was, 
by  its  terms,  conditional ;  and  no  property  in  the 
wine  passed  to  the  vendees,  B.  &  Co.,  until  pay- 
ment and  delivery,  or  satisfactory  paper  received 
from  them.  The  delivery  was  not  absolute,  but 
conditional,  antl  did  not  produce  a  change  of  the 
property.  Copland  v.  Bosquet,  4  Wash.  C.  C. 
R.  588. 

20.  If  the  seller  of  property  accept  a  note  or 
bill  in  satisfaction  of  his  debt,  he  cannot  sue  his 
original  debtor,  provided  there  was  no  fraud  or 
unfairness  on  the  part  of  the  purchaser.  If  the 
note  of  the  purchaser  is  received  by  the  seller, 
and  is  passed  away,  as  long  as  the  note  is  out 
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tion  on  the  contract  is  taken  away  ;  when  the 
note  is  airain  in  possession  ot  '.he  veiulor,  it  may 
be  reunned  to  the  vendee,  a  suit  may  be  bionjiht 
on  the  oontiact  of  sale.  Parker  et  al.  v.  Tlic 
United  States,  Peters'  C.  C.  11.  262. 

21.  If  the  factor  sell  the  poods  to  a  bona  fide 
purchaser,  for  a  valuable  consideration,  by  assign- 
ment of  the  bill  of  ladinfr,  the  riyht  of  the  prin- 
cipal to  slop  in  transitu  is  defeated  ;  because,  in 
such  case,  the  goods  have  been  sold  by  authority 
of  the  real  owner.     Ibid. 

3.  Shipment  of  Goods,  and  Transmission  or  As- 
signment of  Bills  of  Lading. 

22.  Gooils  were  shipped  in  England  in  pur- 
suance of  orders  from  the  United  States  before 
the  declaration  of  war  between  the  two  nations, 
but  previous  to  the  shipment  the  shippers  having 
become  embarrassed,  assigned  the  goods  to  cer- 
tain bankers  to  secure  advances  made  to  them, 
with  a  request  to  the  consignees  to  remit  the 
amount  to  the  bankers,  who  also  repeated  the 
same  request.  The  invoice  stated  the  goods  to 
be  for  the  account  and  risk  of  the  consignees, 
and  that  the  goods  were  the  property  of  the 
bankers.  The  goods  having  been  purchased 
and  shipped  in  obedience  to  the  orders  of  the 
American  merchants,  the  consignees,  it  was  held, 
that  the  property  by  the  purchase  was  vested  in 
them,  and  was  not  divested  by  the  intermediate 
assignment,  this  having  been  intended  only  to 
secure  the  debt  due  from  the  consignees.  The 
Mary  and  Susan;  Van  Wageneji,  Claimant,  1 
Wheat.  46;  3  Cond.  Rep.  480. 

23.  Goods  were  shipped  by  D.  B.  &  Co.,  of 
Liverpool,  on  board  a  neutral  ship  bound  to  Rio 
de  Janeiro,  which  was  captured  and  brought  into 
the  United  States  for  adjudication.  The  invoice 
was  headed,  "  consigned  to  ^lessrs.  D.  B.  and 
F.,  by  order  and  for  account  of  J.  L.''  In  a  letter 
accompanying  the  invoice  from  the  shippers  to 
the  consignees,  they  say,  "  for  INIr.  J.  L.  we  open 
an  account  in  oui*books  here,  and  debit  him,  &c. 
We  cannot  yet  ascertain  the  proceeds  of  his 
hides,  &c.,  but  find  his  orders  for  goods  will  far 
exceed  the  amount  of  these  shipments ;  there- 
fore we  consign  the  whole  to  you,  that  you  may 
come  to  a  proper  understanding  with  him."  It 
was  held  that  the  goods  were,  during  their  transit, 
the  property,  and  at  the  risk  of  the  enemy  ship- 
pers; and,  therefore,  subject  to  condemnation. 
The  St.  Jose  Indianoj  1  Wheat.  208;  3  Cond. 
Rep.  543. 

24.  Upon  a  shipment  of  goods,  to  be  sold  on 
the  joint  account  of  the  consignee  and  shipper, 
or  of  the  latter  alone  at  the  option  of  the  con- 
signee, the  right  of  property  does  not  vest  in  the 
consignee,  until  he  has  made  his  election  un- 
der the  option  given  him.  The  Vemts,  8  Cranch, 
253  ;  3  Cond.  Rep.  109. 

25.  Goods  purchased  by  British  merchants 
before  the  war  between  the  United  States  and 
Great  Britain,  in  pursuance  of  orders  from  Ame- 
rican citizens,  shipped  to  the  agent  of  the  British 
merchant  in  the  United  States,  also  an  American 
citizen,  "on  account  and  risk"  of  an  American 
citizen,  and  no  circumstances  of  fraud  or  unfair- 


rican  at  the  lime  of  the  shipment;  and  are  not 
iiablp  to  condemnation,  alllidugh  the  vessel  sailed 
from  England  after  the  ileclaration  of  war  was 
known  there.  Tlu  Merrimack,  8  Cranch,  317; 
3  Cond.  liep.  145. 

26.  But  if  goods  be  purchased  by  English  mer- 
chants before  the  war  with  the  United  States,  in 
pursuance  of  orders  from  merchants  in  the  IJni- 
tetl  Stales,  though  the  accompanying  invoice.'^, 
bills  of  lading  and  letters  be  addressed  by  the 
British  consignors  to  the  American  citizen  for 
whom  the  purchase  was  made,  and  all  concur 
to  show  ihe  properly  to  be  in  him,  yet  if  these 
documents  are  enclosed  in  a  letter  from  the  con- 
signors to  their  agent  in  the  United  Stales,  direct- 
ing him  not  to  deliver  the  goods,  in  case  of  the 
existence  of  certain  circnmslance.s,  nor  until  he 
should  have  received  payment  from  the  con- 
signees in  cash,  the  property  in  said  goods  con- 
tinued in  the  consignors,  and  they  were  subject 
to  condemnation.  Goods  purchased  as  before- 
mentioned,  and  consigned  to  the  same  agent,  in 
whose  name  also  the  bill  of  lading  is  made  out, 
but  the  bills  of  parcel  and  invoice  in  the  name 
of  the  American  merchants  for  whom  the  pur- 
chase was  made,  the  shipment  also  being  ex- 
pressed to  be  on  their  account,  though  the  goods 
are  spoken  of  in  the  letters  of  the  consignors  as 
American  propertj-,  vested  in  the  American  mer- 
chants at  the  time  of  shipment.  The  circum- 
stance that  the  goods  continue  during  the  voy- 
age at  the  risk  of  the  shippers  is  immaterial. 
Ibid. 

27.  Goods  shipped  by  a  British  house  partly 
in  conformity  with  orders,  and  partly  without 
orders,  to  an  American  who  had  an  option  to 
accept  or  reject  the  whole  invoice  in  a  limited 
time,  remain  the  property  of  the  shippers  until 
the  election  be  made  to  accept  them.  The 
Frances,  8  Cranch,  354;  3  Cond.  Rep.  164. 

28.  An  article  purchased  in  general  terms 
from  many  of  the  same  description,  if  after- 
wards selected  and  set  apart  with  the  assent  of 
the  parties  as  the  thing  purchased,  is  as  com- 
pletely identified  and  as  completely  sold,  as  if  it 
had  been  selected  previous  to  the  sale  and  speci- 
fied in  the  contract.  Thompson  v.  Gray,  1  Wheat. 
75:  3  Cond.  Rep.  490. 

29.  In  private  transactions,  a  sale  by  sample 
creates  an  implied  warranty,  that  the  article  sold 
shall  correspond  with  the  sample,  but  in  judicial 
sales  there  is  no  warranty.  Sales  at  auction  in 
the  usual  mode,  are  never  understood  to  be  ac- 
companied by  a  warranty.  Upon  a  sale,  by  the 
marshal,  under  an  order  of  court,  or  by  an  auc- 
tioneer, under  the  marshal,  neither  the  marshal 
nor  auctioneer  have  authority  to  warrant  the 
article  sold.  The  Monte  Allegre,  9  Wheat.  616; 
5  Cond.  Rep.  709. 

30.  If  upon  a  .sale  with  warranty,  or  if  by  the 
special  terms  of  the  contract,  the  vendee  is  at 
liberty  to  return  the  article  sold,  an  offer  to  re- 
turn it  is  equivalent  to  an  offer  accepted  by  the 
vendor ;  and  in  that  case  the  contract  is  rescinded 
and  at  an  end  :  which  is  a  sufficient  defence  to 
an  action  brought  by  the  vendor  for  the  pur- 
chase-money, or  to  enable  the  vendee  to  main- 
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tain  an  action  for  money  had  and  received  in 
case  the  purchase-money  had  been  paid.  The 
consequence  is  the  same  where  the  sale  is  abso- 
lute, and  the  vendor  afterwards  consents  uncon- 
ditionally to  take  back  the  property.  But  if  the 
.sale  be  absolute,  and  there  be  no  subsequent 
agreement  or  consent  of  the  vendor  to  take  back 
the  article,  the  contract  remains  open,  and  the 
vendee  is  put  to  his  action  upon  the  warranty, 
unless  it  be  proved  that  the  vendor  knew  of  the 
unsoundness  of  the  article,  and  the  vendee  ten- 
dered a  return  of  it  within  a  reasonable  time. 
Thornton  v.  Winn,  12  Wheat.  183;  6  Cond.  Rep. 
508. 

31.  A  shipment  made  by  an  enemy  shipper  to 
his  correspondent  in  America,  without  orders,  to 
belong  to  the  latter  at  his  election,  in  twenty- 
four  hours  after  the  arrival  thereof,  is  liable  to 
condemnation  as  enemy  property.  The  true  cri- 
terion of  property  in  such  case  is,  that  he  is  to 
be  considere<l  as  the  proprietor  on  whom  the 
loss  would  fall.  The  Francis,  1  Gallis.  C.  C.  R. 
445. 

32.  If  a  shipment  be  made  without  or  con- 
trary to  orders,  it  still  remains  at  the  risk  of  the 
shippers.  If  the  shipper  have  general  discre- 
tionary orders  to  ship  goods,  the  shipment  will 
remain  at  his  own  risk,  unless  at  the  time  of 
shipment,  by  some  overt,  unequivocal  act,  he 
des-ignates  or  appropriates  the  shipment  to  his 
correspondent.  Until  such  appropriation,  the 
property  is  not  changed.  The  Francis,  2  Gallis. 
C.  C.  R.  391. 

33.  The  endorsement  and  delivery  of  a  bill 
of  lading,  or  where,  by  the  terms  of  the  bill 
without  endorsement,  the  cargo  is  to  be  deli- 
vered to  the  vendee,  amounts  to  a  transfer  of 
the  property,  subject  to  the  right  of  the  vendor 
to  stop  in  transitu,  if  the  consideration  is  not 
paid.     Walter  v.  Ross,  2  Wash.  C.  C,  R.  283. 

34.  If  the  consignee  of  goods  sell  them  to  a 
bona  fide  purchaser  for  a  valuable  consideration, 
it  is  virtually  a  sale  by  the  consignor  through 
the  instrumentality  of  his  agent,  and  the  right 
of  stoppage  in  transitu  is  defeated.     Ibid. 

35.  The  possession  of  the  bill  of  lading  by  the 
person  to  whom  the  cargo  is  deliverable,  whe- 
ther as  consignee  or  endorsee,  vests  in  him  the 
legal  right  to  the  property  ;  but  no  such  effect 
can  arise  from  the  bill  retained  by  the  master; 
that  was  not  its  intended  operation  ;  it  is  for  liis 
own  use,  and  is  evidence  of  his  right  to  receive 
the  freight.    Ibid. 

36.  A,  of  Philadelphia,  being  indebted  to  B, 
of  Boston,  and  having  made  to  him  repeated 
assurances  of  remittances,  shipped  on  board  a 
general  vessel,  bound  to  Boston,  a  quantity  of 
flour  purchased  of  C,  which,  by  the  bills  of  lad- 
ing, was  to  be  consigned  to  B,  but  on  account 
and  at  the  risk  of  A.  Two  of  the  bills  were 
retained  by  A,  and  the  other  by  the  captain. 
Shortly  after,  finding  that  he  must  stop  pay- 
ment, he  returned  to  C  the  bills  of  parcels  for 
the  flour,  which  had  not  been  paid  for,  and  de- 
livered to  him  the  two  bills  of  lading.  The  cap- 
tain of  the  vessel  refusing  to  deliver  the  flour, 
C  brought  a  replevin  and  obtained  possession. 
On  his  arrival  in  Boston,  the  master  delivered 


the  bill  of  lading  which  he  had,  to  B.  Held,  that 
there  having  been  no  contract  between  A  and 
B  respecting  the  flour,  or  its  proceeds,  no  trans 
fer  by  means  of  a  bill  of  lading,  or  even  a  letter 
of  advice,  and  no  possession  by  the  consignee, 
A  might  legally  stop  the  flour  in  transitu,  and 
return  it  to  C.     Ibid. 

37.  The  assignment  of  a  bill  of  lading  passes 
the  legal  right  in  the  property  to  the  assignee. 
Rybiirg  et  al.  v.  Snell,  2  Wash.  C.  C.  R.  294,  403. 

38.  Where  the  consignor  ships  goods  on  his 
own  account  and  risk  to  a  consignee,  who  is  at 
the  time  a  creditor,  and  endorses  the  bill  of  lad- 
ing to  a  third  person,  such  endorsement  transfers 
the  legal  right  to  the  assignee.  If  the  property 
reaches  the  consignee  before  the  assignment, 
he  has  a  lien  upon  it  for  the  amount  of  his  gene- 
ral balance  of  account;  but  this  lien  can  never 
arise  until  actual  possession,  and  it  continues  no 
longer  than  such  possession  e.xists.  If  it  arrive 
after  the  assignment,  the  possession  of  the  con- 
signee is  that  of  the  assignee,  and  no  lien  can 
exist  as  to  the  debt  due  by  the  consignor.    Ihid. 

39.  Where  A,  the  owner  of  certain  goods, 
pledges  them  to  B,  and  endorses  the  bill  of  lad- 
ing to  him,  B  has  both  the  equitable  and  legal 
title.  Palmer  et  al.  v.  Grade  et  al.,  4  Wash.  C. 
C.R.  110. 


TREASON. 

1.  To  constitute  a  levying  of  war,  there  must 
be  an  assemblage  of  persons  for  the  purpose  of 
effecting  by  force  a  treasonable  purpose.  En- 
listment of  men  to  serve  against  government  is 
not  sufficient.  Ex  parte  Bollman  and  Swartwout, 
4  Cranch,  75;  2  Cond.  Rep.  33. 

2.  When  war  is  levied,  all  those  who  perform 
any  part,  however  minute,  or  however  remote 
from  the  scene  of  action,  and  who  are  actually 
leagued  in  the  general  conspiracy,  are  traitors. 
Ibid. 

3.  An  assemblage  of  men,  for  the  purpose  of 
revolutionizing  by  force  the  government  estab- 
lished by  the  United  States  in  any  of  its  territo- 
ries, as  a  step  to,  or  the  means  of  e.xecuting 
some  great  projects,  amounts  to  levying  war,  and 
is  treason.  The  travelling  of  individuals  to  the 
place  of  rendezvous  is  not  sufficient;  but  the 
meeting  of  particular  bodies  of  men,  and  their 
marching  from  places  of  partial  to  a  place  of  ge- 
neral rendezvous,  is  such  an  assemblage  as  con- 
stitutes a  levying  of  war.     Ibid. 

4.  A  mere  conspiracy  to  subvert  the  govern 
ment  of  another  country,  is  not  treason.     Ibid. 

5.  It  is  not  necessary  that  the  individual  should 
appear  in  arms  against  his  country,  to  constitute 
treason.     Ibid. 

6.  In  the  case  of  the  United  States  v.  Vigoi, 
circuit  court  of  Pennsylvania,  1795,  on  the  trial 
of  the  defendant  for  treason,  the  court  said;— • 
"  The  fear  which  the  law  recognises  as  an  ex 
cuse  for  the  perpetration  of  an  offence,  must 
proceed  from  immediate  and  actual  danger, 
threatening  the  very  life  of  the  party.  The  ap- 
prehension of  any  loss  of  property  by  waste  or 
fire,  or  even  the  apprehension  of  a  slight  or  re- 
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mote  iiijurv  to  the  person,  furnishes  no  excuse." 
United  Slates  v.  Vigol.  2  Dall.  347. 

7.  The  defendiiiit  was  indicteil  for  treason  in 
levying  war  against  tlie  United  Slates.  He  had 
accompanied,  and  was  one  of  the  most  active 
of,  the  party  who  had  attacked  the  house  of  the 
excise  ollicer  with  guns,  thums,  &c.,  insisteil 
upon  tile  surrender  of  liis  otlicial  papers,  and  ex- 
torted an  oath  from  him  that  lie  would  never 
act  again  in  the  execution  of  the  excise  law. 
The  party  afterwards  went  to  the  liouse  of  an- 
other collector,  ransacked  it,  burned  it  with  its 
contents,  including  his  books  and  papers.  The 
collector  was  made  to  swear  he  would  not  again 
act  under  the  excise  law.  The  general  combi- 
nation in  which  the  defendant  participated,  was 
to  prevent  the  execution  of  the  excise  law  by 
force.  The  defendant  was  found  guilty  under 
the  charge  of  the  court.     Ibid. 

8.  The  court  said,  "a  technical  objection  has 
been  suggested  in  favour  of  the  prisoner.  It  is 
said  thai  the  offence  is  not  proved  to  have  been 
committed  on  the  day,  nor  the  number  of  the 
insurgent  party  was  not  so  great,  as  the  indict- 
ment states."  But  both  these  exceptions,  even 
if  well  founded  in  fact,  are  immaterial  in  point 
of  law.  The  crime  is  proved,  as  laid,  to  have 
been  committed  before  the  charge  was  present- 
ed ;  and  whether  it  was  committed  by  one  hun- 
dred or  five  hundred,  cannot  alter  the  guilt  of  the 
defendant.     Ibid. 

9.  The  defendant,  a  Spaniard  by  birth,  was 
indicted  for  high  treason  against  the  United 
States,  '•'  in  having  entered  on  board  a  French 
privateer,  and  capturing  an  American  vessel." 
He  had  taken  an  oath  of  allegiance  to  the  United 
States,  before  the  mayor  of  the  city  of  Philadel- 
phia, in  1793.  according  to  the  act  of  assembly 
of  Pennsylvania,  of  13th  March,  1789.  The  cir- 
cuit court  of  the  Pennsylvania  circuit  held,  that 
he  was  not  a  citizen  of  the  United  States,  and 
could  not  commit  treason.  United  States  v.  Ve- 
lalto,  2  Dall.  370. 

10.  In  cases  of  trials  for  treason,  as  the  act  of 
congress  does  not  fix  the  number  of  jurors,  nor 
expressly  adopt  any  state  rule  for  the  purpose,  it 
is  the  necessary  consequence,  that  the  subject 
must  depend  on  the  common  law  :  and,  by  the 
common  law,  the  court  may  direct  any  number 
of  jurors  to  be  summonetl,  on  a  consideration  of 
all  the  circumstances  under  which  the  venire  is 
issued.  United  States  v.  The  Insurgents  of  Penn- 
sylvania, 2  Dall.  335. 

11.  The  caption  and  the  indictment  seem  na- 
turally to  form  an  instrument ;  and  copies  of 
both  should  be  delivered  to  the  prisoner,  under 
the  provisions  of  the  act  of  congress.     Ibid. 

12.  The  places  of  abode  of  the  jurors  and  wit- 
nesses should  be  furnished  to  the  prisoner.  Ibid. 

13.  The  court  have  established  it  as  a  princi- 
ple, that  no  laches  shall  be  imputed  to  the  pri- 
soner charged  with  treason,  for  taking  time  to 
Bend  into  the  counties  where  the  witnesses  for 
the  prosecution  reside,  after  he  has  received  no- 
tice of  their  names.  United  States  v.  Stewart,  2 
Dall.  343. 

14.  If  the  object  of  an  insurrection  was  to 
prevent  the  execution  of  the  act  of  congress  by 


force  and  intimidation  •  the  oflence,  in  legal  esti- 
mation, is  high  treason,  by  levying  war.  United 
Slates  v.  Mitchell,  2  Dall.  348. 

15.  An  act  committed  with  a  felonious  inten- 
tion, cannot  be  given  in  evidence  upon  the  trial 
of  an  indictment  for  high  treason.     Ibid.  357. 

16.  The  dcteiuiant  was  indicted  for  treason  in 
adherini:  to  tlie  enemies  of  the  Uniteil  Slates,  in 
going  from  the  British  scpiadron  to  the  state  of 
Delaware,  with  intention  of  procuring  provisions 
for  the  scpiadron.  The  court  held,  that  the  going 
from  the  British  squadron  to  the  shore,  for  the 
purpose  of  peaceably  procuring  provisions  for  the 
enemy,  did  not  amount  to  an  act  of  treason;  as 
this  conduct  rested  in  intention,  which  is  not 
punishable  by  our  laws.  United  States  v.  Pryor, 
3  Wash.  C.  C.  R.  234. 

17.  Aliter,  if  a  person  has  carried  provisions 
towards  the  enemy,  with  intent  to  supply  him, 
although  defeated  in  the  intention.     Ibid. 

18.  If  the  prisoner's  intention  had  been  to 
procure  provisions  for  the  enemy,  by  uniting 
with  him  in  acts  of  hostility  against  the  citizens 
of  the  United  States,  his  progressing  towards  the 
shore  would  have  been  an  overt  act  of  adhering 
to  the  enemy,  though  nothing  should  have  been 
accomplished.     Ibid. 

19.  A  resistance  of  the  execution  of  a  law  of 
the  United  States,  accompanied  by  force,  for  a 
private  purpo.se,  is  not  treason.  To  constitute 
that  offence,  the  object  of  the  resistance  must  be 
of  a  public  and  general  character.  United  States 
V.  Hoxie,  Paine's  C.  C.  R.  265. 

20.  The  people  of  America  have  declared  by 
the  constitution  of  the  United  States,  that  treason 
'•'shall  consist  only  in  levying  war  against  the 
United  States,  or  in  adhering  to  their  enemies, 
giving  them  aid  and  comfort."  This  high  crime 
consists  of  overt  acts,  which  must  be  proved  by 
two  witnesses,  or  by  the  confession  of  the  party 
in  open  court.     1  Burr's  Trial,  14. 

21.  An  intention  to  commit  treason,  is  an  of- 
fence entirely  distinct  from  the  actual  commis- 
sion of  that  crime.  War  can  only  be  levied  by 
the  employment  of  actual  force;  troops  must  be 
embodied,  men  must  be  assembled,  in  order  to 
levy  war.     Ibid. 

22.  Although  the  constitution  declares  that 
two  witnesses  are  necessary  to  produce  convic- 
tion, it  may  not  be  so  strictly  and  absolutely  ne- 
cessary to  authorize  an  indictment  being  Ibund 
a  true  bill.  Although  there  must  be  two  wit- 
nesses to  the  general  charge  of  treason ;  yet  it 
seems  that  one  witness  may  be  sufficient  to 
prove  one  act,  and  another  to  prove  another  act. 
Ibid.  196. 

23.  What  is  the  natural  import  of  the  words 
"  levying  war,"  and  who  may  be  said  to  levy  it? 
Had  their  first  application  to  treason  been  made 
in  the  constitution  of  the  United  States,  they 
would  certainly  have  admitted  of  some  latitude 
of  construction.  Taken  most  literally,  they  are 
perhaps  of  the  same  import  with  the  words, 
raising  or  creating  war ;  but  as  those  who  join 
after  the  commencement,  are  equally  the  ob- 
jects of  punishment,  there  would  be,  probably, 
a  general  admission  that  the  terms  also  compre- 
hended  making  war,  or   carrying  ou  war.     In 
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the  constiuctiou  which  courts  would  be  required 
to  give  these  words,  it  is  not  improbable  that 
those  who  should  raise,  create,  make  or  carry  on 
war,  might  be  comprehendeii.  The  various 
acts,  which  would  be  considered  as  coming 
within  the  term,  would  be  settled  by  a  course 
of  decisions;  and  it  would  be  affirming  boldly 
to  say,  that  those  only  who  actually  constitute  a 
portion  of  the  military  force  appearing  in  arms, 
could  be  considered  as  levying  war.  There  is 
no  difficulty  in  affirming  that  there  must  be  a 
war.  or  the  crime  of  levying  it  cannot  exist ;  but 
there  would  often  be  considerable  difficulty  in 
affirming  that  a  particular  act  did,  or  did  not, 
involve  the  person  committing  it  in  the  guilt 
and  in  the  fact  of  levying  war.  If,  for  example, 
an  army  should  be  actually  raised  for  the  avowed 
purpose  of  carrying  on  open  war  against  the  Uni- 
ted States,  and  subverting  their  government,  the 
point  must  be  weighed  very  deliberately,  before 
a  judge  would  venture  to  decide  that  an  overt 
act  of  levying  war  had  not  been  committed  by 
a  commissary  of  purchases,  who  never  saw  the 
army,  but  who,  knowing  its  object,  and  leaguing 
himself  with  the  rebels,  supplied  that  army  with 
provisions:  or  by  a  recruiting  officer,  holding  a 
commission  in  the  rebel  service,  who.  though 
never  in  camp,  executed  the  particular  duty 
assigned  to  him.    2  Burr's  Trial,  401. 

24.  But  the  term  is  not  for  the  first  time  ap- 
plied to  treason  by  the  constitution  of  the  United 
States.  It  is  a  technical  term.  It  is  used  in  a 
very  old  statute  of  that  country,  whose  language 
is  our  language,  and  whose  laws  form  the  sub- 
stratum of  our  laws.  It  is  scarcely  conceivable 
that  the  term  was  not  employed  by  the  framers 
of  our  constitution,  in  the  sense  which  had  been 
affixed  to  it  by  those  from  whom  we  borrowed 
it.  So  far  as  the  meaning  of  any  terms,  particu- 
larly terms  of  art,  is  completely  ascertained, 
those  by  whom  they  are  employed  must  be  con- 
sidered as  employing  them  in  their  ascertained 
meaning,  unless  the  contrary  be  proved  by  the 
context.  It  is  therefore  reasonable  to  suppose, 
unless  it  be  incompatible  with  other  expressions 
of  the  constitution,  that  the  term  *■  levying  war" 
is  used  in  that  instrument  in  the  same  sense  in 
which  it  was  understood  in  England,  and  in  this 
country,  to  have  been  usetl  in  the  statute  of  the 
twenty-fifth  of  Edward  III.  from  which  it  was 
borrowed.     Ibid.  402. 

25.  Those  who  perform  a  part  in  the  prosecu- 
tion of  the  war,  may  correctly  be  said  to  levy 
war,  and  to  commit  treason  under  the  constitu- 
tion. It  will  be  observed,  that  this  opinion  does 
not  extend  to  the  case  of  a  person  who  performs 
no  act  in  the  prosecution  of  the  war,  who  coun- 
sels and  advises  it,  or  who,  being  engaged  in 
the  conspiracy,  fails  to  perform  his  part.  "Whe- 
ther such  persons  may  be  implicated  by  the 
doctrine,  that  whatever  would  make  a  man  an 
accessory  in  felony,  makes  him  a  principal  in 
treason,  or  are  excluded,  because  that  doctrine 
is  inapplicable  to  the  United  States,  the  consti- 
tution having  declared  that  treason  shall  consist 
only  in  levying  war.  and  having  made  the  proof 
of  overt  acts  necessary  to  conviction,  is  a  ques- 
tion of  vast  importance,  which  it  would  be  pro- 
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per  for  the  supreme  court  to  take  a  fit  occasion 
to  decide,  but  which  an  inferior  tribunal  would 
not  willingly  determine,  unless  the  case  before 
them  should  require  it.     Ibid.  405. 

26.  In  cases  of  constructive  treason,  such  as 
pulling  down  meeting-houses,  where  the  direct 
and  avowed  object  is  not  the  destruction  of  the 
sovereign  power,  some  act  of  violence  might  be 
generally  required  to  give  to  the  crime  a  suffi- 
cient degree  of  malignity  to  convert  it  into  trea- 
son, to  render  the  guilt  of  any  individual  un- 
equivocal.    Ibid.  408. 

27.  The  opinions  of  the  best  elementary  writers 
concur  in  declaring  that  where  a  body  of  men 
are  assembled  for  the  purpo.se  of  making  war 
against  the  government,  and  are  in  a  condition 
to  make  that  war,  the  assemblage  is  an  act  of 
levying  war.  These  opinions  are  contradicted 
t»y  no  adjudged  case,  and  are  supported  by 
Vaughan's  case.     Ibid. 

28.  Independent  of  authority,  trusting  only  to 
the  dictates  of  reason,  and  expounding  terms  ac- 
cording to  their  ordinary  signification,  we  should 
probably  all  concur  in  the  declaration,  that  war 
could  not  be  levied  without  the  employment  and 
exhibition  of  force.  War  is  an  appeal  from  rea- 
son to  the  sword ;  and  he  who  makes  the  appeal 
evidences  the  fact  by  the  use  of  the  means.  His 
intention  to  go  to  war  may  be  proved  by  words: 
but  the  actual  going  to  war  is  a  fact  which  is 
to  be  proved  by  open  deed.  The  end  is  to  be 
effected  by  force;  and  it  would  seem  that  in 
cases  where  no  declaration  is  to  be  made,  the 
state  of  actual  war  could  only  be  created  by  the 
employment  of  force,  or  being  in  a  condition  to 
employ  it.  But  the  term,  having  been  adopted 
by  our  constitution,  must  be  understood  in  that 
sense  in  which  it  was  universally  received  in 
this  country,  when  the  constitution  was  framed. 
The  sense  in  which  it  was  received  is  to  be  col- 
lected from  the  most  approved  authorities  of 
that  nation  from  which  we  have  borrowed  the 
term.     Ibid.  409. 

29.  In  his  charge  to  the  grand  jury,  when  John 
Fries  was  indicted,  in  consequence  of  a  forcible 
opposition  to  the  direct  tax.  Judge  Iredell  is  un- 
derstood to  have  said,  "1  think  I  am  warranted 
in  saying  that  if,  in  the  case  of  the  insurgents 
who  may  come  under  your  consideration,  the 
intention  was  to  prevent  by  force  of  arms  the 
execution  of  any  act  of  the  congress  of  the  Uni- 
ted States  altogether,  any  forcible  opposition  cal- 
culated to  carry  that  intention  into  efTect,  was  a 
levying  of  war  against  the  United  Slates,  and  of 
course  an  act  of  treason."  To  levy  war  then, 
according  to  this  opinion  of  Judge  Iredell,  re- 
quired the  actual  exertion  of  force.   Ibid.  413. 

30.  Every  opinion,  to  be  correctly  understood, 
ought  to  be  considered  with  a  view  to  the  case 
in  which  it  was  delivered.  In  the  case  of  the 
United  States  against  Bollman  and  Swartwout, 
there  was  no  evidence  that  even  two  men  had 
ever  met  for  the  purpose  of  executing  the  plan, 
in  which  those  persons  were  charged  with  hav- 
ing participated.  It  was  therefore  sufficient  for 
the  court  to  say,  that  unless  men  were  assem- 
bled, war  could  not  be  levied.  That  case  was 
decided  by  this  declaration.     The  court  might 
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indoeJ  havo  deliiicd  the  spocies  of  assemblatre  j  its  nature  corroborative  or  confirmator}-,  is  ad- 
which  would  ainonnt  to  lovviiiir  of  war:   but,  as  j  inissible  or  can  b(!  relevant.     Ibid.  444. 
this  opinion  was  not  a  treatise  on  treason,  but  j      35.  It   is  a  settled   principle  in  tlie  law,  tliat 
a  decision  of  a  particular  case,  e.xpressions  of    the  accessory  cannot  be  f^nilty  of  a  greater  of- 


doubtfnl  import  should  be  construed  in  reference 
to  the  case  itself;  and  the  mere  omission  to  state 
that  a  particular  circumstance  was  necessary  to 
the  consummation  of  the  crime,  ought  not  to  be 
construed  into  a  declaration  that  the  circum- 
stance was  unimportant.  General  expressions 
ought  not  to  be  considered  as  overruling  settled 
prmciple.s,  without  a  direct  declaration  to  that 
effect.     J/»i(/.  415. 

3 1.  It  seems  to  bo  perfectly  clear,  that  it  would 
not  be  sulFicient  for  an  indictment  to  allege  gene- 
rally that  the  accused  had  levieil  war  against  the 
United  States.  The  charge  must  be  more  par- 
ticularly specified,  by  laying  what  is  termed  an 
overt  act  of  levying  war.     Ibid. 

32.  It  is  conceived  by  the  court  to  be  possi- 
ble, that  a  person  may  be  concerned  in  a  trea- 
sonable conspiracy,  and  yet  be  legally  as  well 
as  actually  absent  while  some  one  act  of  the 
treason  is  perpetrated.  If  a  rebellion  should  be 
so  extensive  as  to  spread  through  every  state  of 
the  Union,  it  will  scarcely  be  contended  that 
every  individual  concerned  in  it,  is  legally  pre- 
sent at  every  overt  act  committed  in  the  course 
of  that  rebellion.  It  would  be  a  very  violent  pre- 
sumption indeed,  too  violent  to  be  made  without 
clear  authority,  to  presume  that  even  the  chief 
of  the  rebel  army  was  legally  present  at  every 
such  overt  act.  If  the  main  rebel  army,  with 
the  chief  at  its  head,  should  be  prosecuting  war 
at  one  extremity  of  our  territory,  say  in  New 
Hampshire — if  this  chief  should"  be  there  cap- 
tured and  sent  to  the  other  extremity  for  the 
purpose  of  trial  —  if  his  indictment,  instead  of 
alleging  an  overt  act.  which  was  true  in  point 
of  fact,  should  allege  that  he  had  assembled 
some  small  party,  which  in  truth  he  had  not 
seen,  and  had  levied  war  by  engaging  in  a  skirm- 
ish in  Georgia  at  a  time  when  "in  reality  he  was 
fighting  a  battle  in  New  Hampshire  —  if  such 
evitlence  would  support  such  an  indictment  by 
the  fiction  that  he  was  really  present,  though 
really  absent,  all  would  ask  to  what  purpose  are 
those  provisions  in  the  constitution,  which  direct 
the  place  of  trial,  and  ordain  that  the  accused 
shall  be  informed  of  the  nature  and  cause  of  the 
accusation?    Ibid.  425. 

33.  If  it  be  true  that  the  constitutional  defini- 
tion of  treason  comprehends  him  who  advises 
or  procures  an  assemblage  that  levies  war,  it 
would  not  follow  that  such  adviser  or  procurer 
might  be  charged  as  having  been  present  at  the 
assemblage.  If  the  adviser  or  procurer  be 
within  the  constitutional  definition  of  levying 
war;  and  independently  of  the  agency  of  the 
common  law,  do  actually  levy  war ;  then  the  ad- 
visement or  procurement  is  an  overt  act  of  levy- 
ing war.  If  it  be  the  overt  act  on  which  he  is 
to  be  convicted,  then  it  must  be  charged  in  the 
indictment;  for  he  can  only  be  convicted  on 
proof  of  the  overt  acts  that  are  charged.  Ibid. 
438. 

34.  If  the  overt  act  laid  in  the  indictment  is 
not  proved  by  two  witnesses;  no  testimony,  in 


fence  than  his  principal.  The  maxim  is  acces- 
sorius  seriuitur  naturam  sui  principalis;  the  ac- 
cessory follows  the  nature  of  his  principal. 
Hence  results  the  necessity  of  establishing  the 
guilt  of  the  principal  before  the  accessory  caa 
be  tried;  for  the  degree  of  guilt  which  is  in- 
curred by  counselling  or  commanding  the  com- 
mission of  a  crime,  depemls  upon  the  actual 
commission  of  that  crime.  No  man  is  an  acces- 
sory to  murder,  unless  the  fact  ha.s  been  com- 
mitted.    Ibid.  440. 

36.  The  present  indictment  charges  the  pri- 
soner with  levying  war  against  the  United  States, 
and  alleges  an  overt  act  of  levying  war.  That 
overt  act  must  be  proved,  according  to  the  man- 
dates of  the  constitution,  and  of  the  act  of  con- 
gress, by  two  witnesses.  It  is  not  proved  by  a 
single  witness.  The  presence  of  the  accused 
has  been  stated  to  be  an  essential  component 
part  of  the  overt  act  in  this  indictment,  unless 
the  common  law  principle  respecting  accessories 
should  render  it  unnece.ssary ;  and  there  is  not 
only  no  witness  who  has  proved  his  actual  or  le- 
gal presence,  but  the  fact  of  his  absence  is  not 
controverted.  The  counsel  for  the  prosecution 
offer  to  give  in  evidence  subsequent  transactions 
at  a  different  state,  in  order  to  prove — what? 
the  overt  act  laid  in  the  indictment?  that  the 
prisoner  was  one  of  those  who  assembled  at 
Blannerhasset's  island?  No:  that  is  not  alleged. 
It  is  well  known  that  such  testimony  is  not  com- 
petent to  establish  such  a  fact.  The  constitution 
and  law  require  that  the  fact  should  be  estab- 
lished by  two  witnesses;  not  by  the  establish- 
ment of  other  facts  from  which  the  jury  might 
reason  to  this  fact.  The  testimony  then  is  not 
relevant.  If  it  can  be  introduced,  it  is  only  in 
the  character  of  corroborative  or  confirmatory 
testimony,  after  the  overt  act  has  been  proved 
by  two  witnesses ;  in  such  manner  that  the  ques- 
tion of  fact  ought  to  be  left  with  the  jury.  Ibid. 
443. 


TREASURY  DEPARTMENT. 

1.  The  comptroller  of  the  treasury  has  a  right 
to  direct  the  marshal  to  whom  he  shall  pay  mo- 
ney received  upon  executions,  and  a  payment 
according  to  such  directions  is  good;  and  it 
seems  he  may  avail  himself  of  it  upon  the  trial, 
without  having  submitted  it  as  a  claim  to  the 
accounting  officers  of  the  treasury.  United 
States  V.  Giles  et  al.,  9  Cranch,  212;  3  Cond.  Rep. 
377. 

2.  No  debtor  of  the  United  States  can,  at  the 
trial,  set  off  a  claim  for  a  debt  due  to  him  by 
the  United  States,  unless  such  claim  shall  have 
been  submitted  to  the  accounting  officers  of  the 
treasury,  and  by  them  rejected  ;  except  in  cases 
provided  for  by  the  statute.     Ibid. 

3.  The  rules  prescribed  by  the  treasury  de- 
partment for  the  adjustment  of  claims  against 
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the  government,  will,  if  reasonable,  be  re- 
spected ;  but  if  these  rules  go  to  a  complete  de- 
nial of  justice,  the  court,  if  it  have  jurisdiction 
of  the  subject,  cannot  disregard  the  rights  of  the 
parties.  United  Slates  v.  Alann,  2  Brockenb.  C. 
C.  R.  9. 

4.  The  act  of  congress,  passed  on  the  15th  of 
May,  1820,  "to  provide  for  the  better  organiza- 
tion of  the  treasury  department,"  which  gives  a 
new  and  summary  remedy  against  officers  of 
the  United  States,  who  have  received  public 
money  for  which  they  have  failed  to  account, 
and  against  their  sureties,  substituted,  by  impli- 
cation, the  new  and  sufficient  bond  called  for  by 
that  act,  for  the  former  bond,  so  far  as  respected 
subsequent  transactions.  United  States  v.  Mau- 
rice et  ah,  2  Brockenb.  C.  C.  R.  96. 

5.  A  party  was  arrested  and  held  in  custody, 
by  virtue  of  a  distress  warrant,  issued  from  the 
treasury  department,  under  an  act  of  congress 
passed  the  15th  of  May.  1820,  "to  provide  for 
the  better  organization  of  the  treasury  depart- 
ment." The  act  provides,  in  substance,  for  the 
issuing  of  this  warrant  by  the  agent  of  the  trea- 
sury, against  all  military  and  naval  officers,  &c., 
charged  with  the  disbursement  of  the  public 
moneys,  who  shall  fail  to  pay  and  settle  their 
accounts  at  the  treasury  department.  The  party 
in  custody,  was  a  lieutenant  in  the  navy  of  the 
United  States,  and  had  officiated  as  acting  purser 
of  a  national  ship,  supplying  a  vacancy  occa- 
sioned by  the  death  of  the  regularly  commis- 
sioned purser  of  the  ship,  on  the  Mediterranean 
station,  and  had  executed  no  official  bond  as 
purser.  On  his  return  to  the  United  States,  he 
had  settled  his  account  at  the  proper  depart- 
ment, viz.,  in  1828  ;  and  in  1833,  the  then  fourth 
auditor,  opened  and  re-stated  his  account,  on  the 
giound  that  it  had  been  erroneously  settled  in 
the  first  instance,  and  the  account  as  re-stated, 
exhibited  a  large  balance  against  the  party,  due 
to  the  United  States.  Upon  this  re-stated  ac- 
count, the  distress  warrant  was  issued,  by  virtue 
whereof,  the  party  was  arrested  and  was  brought 
before  the  circuit  court  under  a  writ  of  habeas 
corpus,  directed  to  the  officer,  who  executed  the 
warrant,  and  held  the  petitioner  in  custody. 
Held.  That  the  account  of  the  petitioner  as  act- 
ing purser,  having  been  once  stated,  and  settled 
at  the  treasury  department,  the  law  invests  the 
auditor  with  no  power  to  open  and  re-settle  it, 
of  his  own  mere  authority.  The  act  creates  a 
special  and  limited  jurisdiction;  and  after  the 
accounts  of  any  class  of  officers,  on  whom  it 
was  intended  to  act,  have  been  adjusted,  how- 
ever erroneously,  that  special  jurisdiction  is 
functus  officio,  and  any  process  issued  upon  a 
re-establishment  of  such  accounts,  is  absolutely 
null  and  void.  Per  Barbour,  J.  2.  That,  as- 
suming that  the  act,  under  which  this  arrest  was 
made,  does  not  violate  the  constitution  of  the 
United  States,  which  declares,  that  "the  judi- 
cial power  of  the  United  State.s  shall  be  vested 
in  one  supreme  court,  and  in  such  inferior  courts 
as  congress  shall,  from  time  to  time,  ordain  and 
establish;  the  judges  both  of  the  supreme  and 
inferior. courts,  shall  hold  their  offices  during 
good  behaviour,"  and  extends  the  judicial  power 


to  "controversies  to  which  the  United  States 
shall  be  a  party :"  yet,  the  authority  vested  by 
this  law  in  certain  agents  of  the  treasury,  and 
all  acts  done  in  pursuance  thereof,  are  purely 
ministerial.  The  statement  or  certificate,  au- 
thorized by  the  act,  is  not  a  judgment,  and  the 
warrant  which  coerces  payment,  is  not  judicial 
process.  They  are  ministerial  acts,  (for,  other- 
wise, they  could  not  be  sustained,)  and  the 
general  principles  of  construction  require,  that 
the  authority  vested  by  the  act,  shall  be  strictly 
and  literally  pursued.  Per  Marshall,  C.  J.  3. 
That  the  act  does  not  apply,  in  sound  construc- 
tion, to  every  commissioned  officer  of  the  army 
or  navy  of  the  United  Slates,  to  whose  hands 
any  public  money  may  be  entrusted,  but  only  to 
those  regularly  appointed  disbursing  officers, 
who  have  given  official  bonds,  with  sureties  for 
the  faithful  discharge  of  the  duties  of  their  of- 
fice ;  it  does  not  embrace  a  mere  acting  purser 
in  the  navy.  4.  That  the  construction  put  by 
the  court  upon  this  act  does  not  affect  the  re- 
sponsibility of  a  temporary  acting  disbursing 
officer  of  the  army  or  navy,  but  simply  denies 
his  liability  to  the  particular  process  authorized 
by  the  act.  The  responsibility  of  such  an  offi- 
cer, is  precisely  the  same  with  that  of  the  regu-, 
larly  appointed  officer,  who  has  given  his  official 
bond  with  surety;  and  if  his  account  has  been 
\  erroneously  settled,  it  may  be  opened,  and  any 
balance  remaining  due  from  him  to  the  United 
'  States,  may  be  recovered  in  a  regular  course  of 
'  legal  proceeding.  Per  Curiam.  5.  That,  in 
case  of  an  erroneous  settlement,  a  bill  in  equity 
would  lie  to  surcharge  and  falsify,  as  in  the  case 
of  a  settled  account  between  individuals;  and, 
query,  if  even  at  law,  though  the  settled  account 
would  be  prima  facie  evidence,  the  true  balance 
might  not  be  recovered  upon  proving  mistakes 
and  omissions'?  Per  Barbour,  J.  Ex  -parte 
Randolph,  2  Brockenb.  C.  C.  R.  447. 

6.  The  treasury  of  the  United  States  is  where 
the  money  of  the  United  States  is  directed  by 
law  to  be  kept.  The  United  States  v.  2'he  Bank 
of  the  Metropolis,  15  Peters,  377. 


TREASURY  NOTES. 

1.  The  defendant  was  indicted  for  receiving 
treasury  notes  of  the  United  States,  stolen  from 
the  United  States'  mail.  A  treasury  note  was 
offered  in  evidence.  The  court,  on  a  division  of 
opinion  from  the  circuit  court  of  Virginia,  held, 
that  treasury  notes,  issued  by  authority  of  the 
act  of  congress  of  October  12,  1835,  are  promis- 
sory notes  within  the  meaning  of  the  act  of  con- 
gress of  March  3,  1825,  regulating  the  post- 
office  department.  United  States  v.  Hardyman, 
13  Peters,  176. 

2.  Treasury  notes  are,  on  their  face,  payable 
in  one  year,  with  interest  up  to  the  day  when 
due;  but  if  not  then  paid  by  the  government, 
the  interest  does  not  stop,  but  continues  until 
paid  ;  and  maj-  be  required  by  the  holder  in  the 
same  manner  as  interest  might  be  claimed  on  a 
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private  contract  of  a  like  nature.     Thorndike  v. 
The  United  States,  2  Masoirs  C.  C.  U.  1. 

3.  Treasury  notes,  issueil  muier  the  act  of 
congress  of  1814,  ch.  77,  and  GSM),  being  by  tlieir 
terms  receivable  in  payment  of  duties,  taxes, 
and  land  debts,  due  to  the  United  States,  for  the 
principal  aiul  interest  due  thereon,  are  a  good 
tender,  and  may  be  pleaded  as  such  to  such 
debts.     Ibid. 


TREASURY  STATEMENTS,  TRANSCRIPTS, 
AND  DOCUMENTS. 

1.  An  account  stated  at  the  treasury  depart- 
ment, which  does  not  arise  in  the  ordinary  mode 
of  doing  business  in  that  department,  can  derive 
no  additional  validity  from  being  certified  under 
the  act  of  congress.  A  treasury  statement  can 
only  be  regarded  as  establishing  items  for  moneys 
disbursed  through  the  ordinary  channels  of  the 
department,  where  the  transactions  are  shown 
by  its  books.  In  these  cases  the  officers  may 
well  certify,  for  they  must  have  oflicial  know- 
ledge of  the  facts  staled.  United  States  v.  Bu- 
ford,  3  Peters,  29. 

2.  But  when  moneys  come  into  the  hands  of 
an  individual,  not  through  the  officers  of  the 
treasury,  or  in  the  regular  course  of  official  duty, 
the  books  of  the  treasury  do  not  exhibit  the  facts, 
nor  can  they  be  known  to  the  officers  of  the  de- 
partment. In  such  a  case  the  claim  of  the  United 
States  for  money  thus  in  the  hands  of  a  third 
person  must  be  established,  not  by  a  treasury 
statement,  but  by  the  evidence  on  which  that 
statement  was  made.     Ibid. 

3.  Action  of  debt  on  a  bond  executed  by  Alpha 
Kingsley,  a  paymaster  in  the  army,  and  by  John 
Smith,  T.,  and  another,  as  his  sureties,  to  the 
United  States.  The  condition  of  the  obligation 
was,  that  Alpha  Kingsley,  '-'abont  to  be  appointed 
a  district  paymaster,"  &c.,  '-'and  who  will,  from 
time  to  time,  be  charged  with  funds  to  execute 
and  perform  the  duties  of  that  station,  for  which 
he  will  be  held  accountable,"  &c.,  shall  "  well 
and  truly  execute  the  duties  of  district  paymaster, 
and  regularly  account  for  all  moneys  placed  in 
his  hands  to  carry  into  effect  the  object  of  his 
appointment."  On  the  trial  the  plaintiff  gave  in 
evidence  a  duly  certified  cop)'  of  the  bond,  and 
a  '•  transcript  from  the  books  and  proceedings  of 
the  treasury  department,  of  the  account  of  Alpha 
Kingsley,  late  district  paymaster,  in  account  with 
the  United  States."  In  this  account  A.  K.  was 
charged  with  moneys  advanced  to  him  for  pay, 
subsistence,  and  forage,  bounties,  and  premiums, 
and  contingent  expen.ses  of  the  army  ;  and  cre- 
dited with  disbursements  of  the  same,  for  the 
purposes  for  which  they  were  paid  to  him,  and 
showing  a  large  amount  of  items  suspended  and 
disallowed;  making  a  balance  due  to  the  United 
States  of  forty-eight  thousand  four  hundred  and 
ninety-two  dollars  and  fifty-three  cents.  The 
account  was  thus  settled  by  the  third  auditor  of 
the  treasury,  and  was  duly  certified  to  the  second 
comptroller  of  the  treasur)',  and  this  balance 
was  by  him  admitted  and  certified  on  the  23d 


of  April,  1823.  The  account  was  further  certi- 
fied, "Treasury  department,  third  auditor's ofiice, 
1st  of  September.  1821:  inirsnant  to  an  act  to 
provide  for  the  jironipt  sclllement  of  public  ac- 
counts, ajiproved  'M\  of  March,  1817,  1,  Peter 
Hagner,  thiril  auditor,  &c.,  do  hereby  certify 
that  the  foregoing  transcripts  are  true  copies  of 
the  originals,  on  file  in  this  oflice."  To  this  was 
ainiexed  a  certificate  that  Peter  Hagner  was  the 
third  auditor,  &c.  '-'In  testimony  whereof,  I, 
William  II.  Crawford,  secretary  of  the  treasury, 
have  hereunto  subscribed  my  name,  and  caused 
to  be  affixed  the  seal  of  this  department,  at  the 
city  of  Washington,  this  1st  of  September,  1824. 
(Signed)  Edward  Jones,  chief  clerk,  for  William 
H.  Crawford,  secretary  of  the  treasury."  The 
seal  of  the  treasury  department  was  affixed  to 
the  certificate.  On  the  trial,  the  district  court 
of  Missouri  instructed  the  jury,  that,  "as  by  the 
account  it  appears  that  there  are  in  it  items  of 
debit  and  credit  to  Kingsley,  as  district  [)ay- 
master,  it  furnished  evidence  of  his  having  acted 
as  district  paymaster,  and  of  his  appointment  as 
such."  By  the  court : — There  are  two  kinds  of 
transcript  which  the  statute  authorizes  the  proper 
officers  to  certify :  first,  a  transcript  from  "  the 
books  and  proceedings  of  the  treasury,"  and 
secondly,  "copies  of  bonds,  contracts,  and  other 
papers,  &:c.,  which  remain  on  file,  and  relate  to 
the  settlement."  The  certificate  under  the  first 
head  has  been  literally  made  in  this  case,  and  is 
a  sufficient  authentication  of  the  transcript  from 
"the  books  and  proceedings  of  the  treasury," 
and  is  a  substantial  compliance  with  the  requisi- 
tions of  the  statute.  Smith  v.  The  United  Stales, 
5  Peters,  292. 

4.  The  objection,  that  this  signature  of  the 
secretary  of  the  treasury  was  signed  by  his 
chief  clerk,  seems  not  to  be  important.  It  is 
the  seal  which  authenticates  the  transcript,  and 
not  the  signature  of  the  secretary.  He  is  not 
required  to  sign  the  paper.  If  the  seal  be  affixed 
by  the  auditor,  it  would  be  deemed  sufficient 
under  the  statute.  The  question,  therefore,  is 
not  necessarily  involved  in  deciding  this  point, 
whether  the  secretary  of  the  treasury  can  dele- 
gate to  another  the  power  to  do  an  official  act, 
which  the  law  devolves  on  him  personally.  Ibid. 

5.  Nothing  done  at  the  treasury,  which  did 
not  fall  within  the  scope  of  the  authority  of  the 
accounting  officers,  in  settling  accounts,  can  be 
received  in  evidence.  In  the  case  of  the  United 
States  V.  Buford,  3  Peters,  29,  it  was  held  by  the 
supreme  court,  that  an  account  stated  at  the 
treasury  department,  which  does  not  arise  in  the 
ordinary  mode  of  doing  business  in  that  depart- 
ment, can  derive  no  additional  validity  from 
being  certified  under  the  act  of  congress.  Such 
statements  at  the  treasury  can  only  be  regaided 
as  establishing  items  for  moneys  disbursed 
through  the  ordinary  channels  of  the  depart- 
ment, when  the  transactions  are  shown  by  its 
books.  Cox  and  Dick  v.  The  United  Slates,  6 
Peters,  202. 

6.  A  treasury  transcript,  produced  in  evidence 
by  the  United  States,  in  an  action  on  a  bond  for 
the  performance  of  a  contract  for  the  supply  of 
rations  to  the  troops  of  the  United  States,  con 
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tained  items  of  charge  which  were  not  objected 
to  by  the  defendant.  The  defendant  objected 
to  the  following-  items,  as  not  proved  by  the 
transcript:  "February  19th,  1818,  for  warrant 
1680,  favour  of  Richard  Smith,  dated  27lh  De- 
cember, 1817,  and  11th  February,  1818,  twenty 
thousand  dollars."  And  on  the  Uth  of  April, 
of  the  same  year,  another  charge  was  inatle  "  for 
warrant  No.  1904,  for  the  payment  of  his  two 
drafts,  favour  of  Alexander  M-Cormick,  dated 
nth  and  17th  of  March,  1811,  for  ten  thousand 
dollars."  And  on  the  14th  of  May,  of  the  same 
year,  a  charge  was  made  "  for  warrant  No.  2038, 
being  in  part  for  a  bill  of  exchange  in  favour  of 
Richard  Smith  for  twenty  thousand  dollars, 
twelve  thousand  eight  hundred  and  thirty-two 
dollars  and  seventy-eight  cents."  And  one 
other  warrant  was  charged,  June  22d,  "  for  a  bill 
of  exchange  in  favour  of  Richard  Smith,  dated 
June  22d,  1810,  four  thousand  dollars;  and  also 
a  warrant  to  Richard  Smith,  per  order,  for  eight 
thousand  dollars."  These  items,  the  circuit 
jourt  instructed  the  jury,  were  not  sufficiently 
proved  by  being  charged  in  the  account,  and 
certified  under  the  act  of  congress.  By  the 
court : — The  officers  of  the  treasury  may  well 
certify  facts  which  come  under  their  official  no- 
tice, but  they  cannot  certify  those  which  do  not 
come  within  their  own  knowledge.  The  execu- 
tion of  bills  of  exchange  and  orders  for  money 
on  the  treasury,  though  they  may  be  "connected 
with  the  settlement  of  an  account,"  cannot  be 
officially  known  to  the  accounting  officers.  In 
such  cases,  however,  provision  has  been  made 
by  law,  by  which  such  instruments  are  made 
evidence,  without  proof  of  the  handwriting  of 
the  drawer.  The  act  of  congress  of  the  3d  of 
March,  1797,  makes  all  copies  of  papers  relatitig 
to  the  settlement  of  accounts  at  the  treasury, 
properly  certified,  when  produced  in  court  an- 
nexed to  the  transcript,  of  equal  validity  with 
the  originals.  Under  this  provision,  had  copies 
of  the  bills  of  exchange  and  orders,  on  which 
these  items  were  paid  to  Smith  and  M'Cormick, 
been  duly  certified  and  annexed  to  the  transcript, 
the  same  effect  must  have  been  given  to  them 
by  the  circuit  court,  as  if  the  original  had  been 
produced  and  proved.  And  every  transcript  of 
accounts  from  the  treasury,  which  contains  items 
of  payments  made  to  others,  on  the  authority  of 
the  person  charged,  should  have  annexed  to  it  a 
duly  certified  copy  of  the  instrument  which  au- 
thorized such  payments.  And  so  in  every  case 
where  the  government  endeavours  by  suit  to 
hold  an  individual  liable  for  acts  of  his  agent. 
The  agency  on  which  the  act  of  the  government 
was  founded,  should  be  made  to  appear  by  a 
duly  certified  copy  of  the  power.  The  defend- 
ant wouk!  be  at  liberty  to  impeach  the  evidence 
thus  certified  ;  and,  under  peculiar  circumstances 
of  aliened  fraud,  a  court  might  require  the  pro- 
duction of  the  original  instrument.  This,  how- 
ever, would  depend  upon  the  exercise  of  the 
discretion  of  the  court,  and  could  only  be  en- 
forced hy  a  continuance  of  the  cause  until  the 
original  should  be  produced.  United  States  v. 
Jones,  8  Peters,  375. 

7.  The  following  item  in  the  treasury  trans- 
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cript  was  not  admissible  in  evidence :  "  To  ac- 
counts transferred  from  the  books  of  the  second 
auditor  for  this  sum,  standing  to  his  debit,  under 
said  contract,  on  th6  books  of  the  second  audi- 
tor, transferred  to  his  debit  on  those  of  this  offi- 
cer, forty-five  thousand  dollars."  The  act  of 
congress,  in  making  a  "  transcript  from  the  books 
and  proceedings  of  the  treasury"  evidence,  does 
not  mean  the  statement  of  an  account  in  gross, 
but  a  statement  of  the  items,  both  of  the  debits 
and  credits,  as  they  were  acted  upon  by  the  ac- 
counting officers  of  the  department.  On  the 
trial,  the  defendant  shall  be  allowed  no  credit  on 
vouchers  which  have  not  been  rejected  by  the 
treasury  olficers,  unless  it  was  not  in  his  power 
to  have  produced  them ;  and  how  could  a  proper 
effect  be  given  to  this  provision,  if  the  credits  be 
charged  in  gross"?  The  defendant  is  unques- 
tionably entitled  to  a  detailed  statement  of  the 
items  which  compose  his  account.     Ibid. 

8.  The  defendant,  in  an  action  by  the  United 
States,  where  a  treasury  transcript  is  produced 
in  evidence  by  the  plaintiffs,  is  entitled  to  the 
credits  given  to  him  in  the  account;  and  in 
claiming  those  credits,  he  does  not  waive  any 
objection  to  the  items  on  the  debit  side  of  the 
account.  He  is  unquestionably  entitled  to  the 
evidence  of  the  decision  of  the  treasury  officers 
upon  his  vouchers,  without  reference  to  the 
charges  made  against  him.  And  he  may  avail 
himself  of  that  decision,  without,  in  any  degree, 
restricting  his  right  to  object  to  any  improper 
charge.  The  credits  were  allowed  the  defendant 
on  the  vouchers  alone,  and  without  reference  to 
the  particular  items  of  demand  which  the  go- 
vernment might  have  against  him.  And  the 
debits,  as  well  as  the  credits,  must  be  established 
on  distinct  and  legal  evidence.     Ibid. 

9.  The  defendant  is  entitled  to  a  certified 
statement  of  his  credit.?,  as  allowed  by  the  ac- 
counting officers;  and  he  lias  a  right  to  claim 
the  full  benefit  of  them,  in  a  suit  by  the  govern- 
ment; and  under  no  circumstances  has  the  go- 
vernment a  right  to  withdraw  credits  which 
have  been  fairly  allowed.     Ibid. 

10.  The  law  has  prescribed  the  mode  by 
which  treasury  accounts  shall  be  made  evidence, 
and  whilst  an  individual  may  claim  the  benefit 
of  this  rule,  the  government  can  set  up  no  ex- 
emption from  its  operation.  In  the  performance 
of  their  official  duty,  the  treasury  officers  act 
under  the  authority  of  law ;  their  acts  are  pub- 
lic, and  affect  the  rights  of  individuals  as  well  as 
those  of  the  government.  In  the  adjustment  of 
an  account,  they  sometimes  act  judicially,  and 
their  acts  are  all  recorded  on  the  books  and  files 
of  the  treasury  department.  So  far  as  they  act 
strictly  within  the  rules  prescribed  for  the  exer- 
cise of  their  power.?,  their  decisions  are,  in  effect, 
final ;  for  if  an  appeal  be  made,  they  will  receive 
judicial  sanction.  Accounts,  amounting  to  many 
millions  annually,  come  under  the  action  of  these 
officers.  It  is  therefore  of  great  importance  to 
the  public  and  to  individuals,  that  the  rules  by 
which  they  exercise  their  powers  shoukl  be  fi.xed 
and  known.     Ibid. 

11.  In  every  treasury  account  on  which  suit 
is  brought,  the  law  requires  the  credits  to  be 
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Staled  as  well  as  the  debits.  Tlieso  credits  the 
oniceis  of  the  iioveninieiit  cannot  propoi  i\-  either 
.suppressor  witlihold.  They  are  M)ade  evidence 
in  the  case,  and  were  designed  by  the  law  lor 
the  benefit  of  the  defemlaiit.     Jlnd. 

12.  0.  made  a  contract  with  the  government 
to  supply  the  troops  of  the  United  Slates  with 
rations  within  a  certain  district,  and  e.veculed  a 
bond  and  contract  auireeably  to  the  usages  of  the 
war  department.  The  United  States  brought  an 
action  against  0.  on  the  boml,  and  gave  mi  evi- 
dence llie  contract  annexed  to  tlie  bond,  and  a 
treasury  statement,  whicli  slioweil  a  balance 
against  0.  Tlie  United  Slates  also  gave  in  evi- 
dence another  transcript  to  prove  lliat  0.,  under 
a  previous  account,  had  been  paid  a  balance  of 
nineteen  thousand  one  hundred  and  forty-nine 
dollars  and  one  cent,  stated  to  be  due  to  him, 
which  was  paid  to  his  agent,  under  a  power  of 
attorney,  and  the  receipt  for  the  same  endorseil 
on  the  back  of  the  account.  The  circuit  court 
instructed  the  jury,  that  the  second  transcript 
was  not  evidence,  per  se,  to  establish  the  items 
charged  to  0.  Held,  that  there  was  no  error  in 
this  instruction.  United  States  v.  Jones,  8  Peters, 
387. 

13.  The  counsel  for  the  United  States  also 
gave  in  evidence  the  power  of  attorney  to  R. 
Smith,  and  his  receipt,  proved  by  Smith,  that  the 
money  received  by  him,  under  the  said  power 
of  attorney,  was  applied  to  the  credit  of  0.  in 
the  Bank  of  the  United  States  at  Washington ; 
which  payment  the  witness  supposed  was  made 
known  to  0.,  though  he  could  not  speak  posi- 
tively on  the  subject,  as  he  did  not  communi- 
cate the  information  to  him.  And  the  counsel 
who  offered  this  evidence  stated,  that  he  offered 
it  to  show  that  the  accounts  between  0.  and  the 
government,  under  the  contract  of  the  15th  of 
January,  1817,  had  been  settled  up  to  that  time, 
and  that  the  balance  of  nineteen  thousand  one 
hundred  and  forty-nine  dollars  and  one  cent  had 
been  paid  to  Smith,  as  the  agent  of  O.,  and  that 
he  offered  the  evidence  for  no  other  purpose. 
The  counsel  for  the  United  States  then  gave  in 
evidence  to  the  jury,  a  subsequent  account  be- 
tween 0.  and  the  government,  under  the  con- 
tract. And.  on  the  prayer  of  the  defendant,  the 
circuit  court  instructed  the  jury,  "that  the  said 
accounts  were  not  competent,  per  se,  upon  which 
to  charge  the  defendant  or  his  intestate  for  any 
sums  therein  contained,  further  than  the  mere 
payment  of  money  from  the  treasury  to  the  said 
intestate,  or  to  his  authorized  agent."  By  the 
court: — The  items  embraced  by  this  instruction 
were  charges  made  against  0.  for  the  acts  of 
certain  persons,  alleged  to  be  his  agents,  without 
annexing  to  the  transcript  conies  of  any  papers 
showing  their  agency,  or  offering  any  proof  that 
they  acled  under  the  authority  of  0. :  the  circuit 
court,  therefore,  properly  instructed  the  jury, 
that  the  transcript,  per  se,  did  not  prove  these 
items.     Ibid. 

14.  The  plaintiffs  then  proved  by  R.  S.  that 
he  received,  as  the  agent  of  0.,  six  thousatid 
three  hundred  and  fifty  dollars  and  ninety-nine 
cents,  on  warrant  No.  5471,  under  the  contract, 
afid  that  the  same  wa.=  applied  to  the  credit  of 


0.  in  the  Bank  of  the  United  States  at  Washing- 
ton, of  which  payment  the  witness  believed  0. 
had  notice.  The  i-ounsel  for  the  plaintitfs  slated, 
ihat  ihey  confined  llieir  claim  to  the  above  item, 
which  was  the  liist  one  charged  in  the  treasury 
account  exhibited.  The  counsel  for  the  dehMitl- 
ant  then  moved  the  court  to  instruct  the  jury, 
that  this  account,  as  also  the  preceding  one  ol- 
fered  in  evidence  by  the  j)lainliffs,  was  evitlence 
for  the  defendant,  of  the  items  of  credits  con- 
tained in  either;  and  that  in  claiming  them,  he 
did  not  admit  the  debits;  which  instruction  was 
given  by  the  court,  and  to  which  an  exception 
was  taken.  By  the  court: — This  instruction  in- 
volves the  same  question  which  has  already 
been  deciiled,  between  the  same  parties,  at  the 
present  term.  There  was  no  error  in  giving  the 
instruction.     Ibid. 

15.  In  the  further  progress  of  the  trial,  the 
plaintiffs  offered  to  withdraw  from  the  jury  the 
said  two  accounts  mentioned  in  the  preceding 
exception,  and  all  the  evidence  connected  with 
said  accounts,  to  which  the  defendant's  counsel 
objected,  and  the  court  refused  the  motion.  By 
the  court : — A  treasury  account  which  contains 
credits  as  well  as  debits,  is  evidence  for  the  de- 
fendant as  well  as  the  government;  and  unless 
there  be  an  abandonment  of  the  suit  by  the 
counsel  for  the  government,  it  has  no  right  to 
withdraw  from  the  jury  any  part  of  the  credits 
relied  on  by  the  defendant.     Ibid. 

Ifi.  The  circuit  court,  on  the  prayer  of  ihe 
defendant,  instructed  the  jury,  that  the  trans- 
cript from  the  books  and  proceedings  of  ihe 
treasury,  can  only  be  regarded  as  establishing 
such  of  the  items  of  debit,  in  the  account  stated 
in  the  said  transcript,  as  are  for  moneys  disbursed 
through  the  ordinary  channels  of  the  trca.sury 
depai-tment,  where  the  transactions  are  shown 
by  its  books,  and  where  the  officers  of  the  de- 
partment must  have  had  official  knowledge  of 
the  facts  stated  :  but  that  the  transcript  is  evi- 
dence for  the  defendant  of  the  full  amount  of  the 
credits  therein  slated  ;  and  that,  by  relying  on 
the  said  transcript,  as  evidence  of  such  cretlits, 
the  defendant  does  not  admit  the  correctness  of 
any  of  the  debits  in  the  said  account,  of  which 
the  transcript  is  not,  per  se,  evidence;  and  that 
the  said  transcript  is  not,  per  se.  evidence  of  any 
of  the  items  of  debit  therein  stated,  except  the 
first.  By  the  court:  —  The  correctness  of  the 
principle  laid  down  by  the  circuit  court  in  this 
instruction,  has  been  recognised  by  the  supreme 
court,  in  a  case  between  the  same  patties,  at  the 
present  term.     Ibid. 

17.  The  auditor's  report  of  a  balance  due  from 
a  person  accountable  for  public  money,  is  a  guide 
to  the  comptroller  as  to  the  amount  to  be  sued 
for,  but  not  evidence  for  the  court  of  the  debt. 
United  Slates  v.  Patterson,  Gilpin's  D.  C.  R.  47. 

18.  Where  the  public  officers  are  authorized 
by  law  to  certify  to  certain  facts,  their  certifi- 
cates to  these  facts  are  competent  evidence 
thereof.  Gass  v.  Stinson,  2  Sumner's  C.  C.  R. 
650. 

19.  A  certified  statement  of  a  balance  due, 
and  the  report  thereof  to  the  comptroller,  is  not 
such  a  transcript  from  the  books  and  proceedings 
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of  the  treasury  as  may  be  given  in  evidence 
under  the  2d  sec.  of  the  act  of  3d  March,  1797. 
United  States  v.  Patterson,  Gilpin's  D.  C.  R.  47. 

20.  The  provisions  of  the  act  of  3d  March, 
1825,  substitute  a  certified  statement  of  settled 
account,  as  evidence  in  suits  against  deputy 
postmasters  in  lieu  of  the  certified  copy  of  the 
account-current  required  by  the  provisions  of  the 
act  of  30th  April,  1810.  Postmaster-General  v. 
Rice,  Gilpin's  D.  C.  R.  562. 

21.  The  letters  and  transactions  between  the 
officers  of  the  government,  and  a  debtor  to  the 
United  States,  relative  to  his  account,  may  be 
Sfiven  in  evidence  under  a  plea  of  payment. 
United  Slates  v.  Bcattie,  Gilpin's  D.  C.  R.  97. 

22.  The  certificate  of  the  register  of  the  trea- 
sury department,  under  his  hand,  that  certain 
receipts,  of  which  copies  are  annexed,  are  on  file 
in  his  ofiice,  with  a  certificate  of  the  secretary 
of  the  treasury,  under  the  seal  of  the  department, 
that  he  is  register ;  is  not  evidence.  It  must 
appear  not  only  that  the  officer  who  gives  the 
certificate  has  the  custody  of  the  papers,  but 
that  he  is  authorized  by  law  to  certify  them, 
and  the  register  is  not  so  authorized ;  a  sworn 
copy  should  have  been  produced.  Bleeclcer  v. 
Bond,  3  Wash.  C.  C.  R.  529. 
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1.  General  Principles. 

1.  The  obligation  of  a  treaty,  the  supreme  law 
of  the  land,  must  be  admitted.  The  execution 
of  the  contract  between  the  two  nations  is  to  be 
demanded  from  the  executive  of  each  nation ; 
but  where  a  treaty  afTects  the  rights  of  parties 
litigating  in  court,  the  treaty  as  much  binds  those 
rights,  and  is  as  much  regarded  by  the  supreme 
court  as  an  act  of  congress.  United  Slates  v.  The 
Schooner  Peggy,  1  Cranch,  103;  1  Cond.  Rep. 
256. 

2.  The  termination  of  a  treaty,  by  war,  does 
not  divest  rights  of  property  already  vested 
under  it.  Society  for  the  Propagation  of  the  Gos- 
pel V.  The  Town  of  New  Haven,  8  Wheat.  464 ; 
5  Cond.  Rep.  489. 

3.  Nor  do  treaties,  in  general,  become  extin- 
guished, ipso  facto,  by  war  between  the  two 
governments.  Those  stipulating  for  a  perma- 
nent arrangement  of  territorial,  and  other  na- 
tional rights,  are,  at  most,  suspended  during  the 
war,  and  revive  at  the  peace,  unless  they  are 
waived  by  the  parties,  or  new  and  repugnant 
stipulations  are  made.     Ibid. 

4.  Where  a  treaty  is  the  law  of  the  land,  and 
as  such  affects  the  rights  of  parties  litigating  in 
court,  that  treaty  as  much  binds  those  rights, 
and  is  as  much  to  be  regarded  by  the  court  as  an 
act  of  congress.  To  condemn  a  vesel,  therefore, 
the  restoration  of  which  is  directed  by  the*law 


of  the  land,  though  restoration  be  an  executive 
act,  would  be  a  direct  infraction  of  that  law, 
and,  of  consequence,  improper.  United  States  V. 
The  Schooner  Peggy,  1  Cranch,  103;  1  Cond.  Rep. 
256. 

5.  A  treaty,  under  the  sixth  article,  section  2, 
of  the  constitution,  being  the  supreme  law  of  the 
land,  the  treaty  of  peace  of  1783  operated  as  a 
repeal  of  all  state  laws  previously  enacted,  incon- 
sistent with  its  provisions.  Ware  v.  Hylton,  3 
Dall.  199  ;   1  Cond.  Rep.  99. 

6.  Whenever  a  right  grows  out  of,  or  is  pro- 
tected by,  a  treaty,  it  prevails  against  all  laws, 
or  decisions  of  the  courts  of  the  states,  and  who- 
ever may  have  the  right  under  the  treaty,  is 
protected.  But,  if  the  person's  title  is  not  af- 
fected by  the  treaty,  if  he  claims  nothing  under 
the  treaty,  his  title  cannot  be  protected  by  it. 
Ibid. 

7.  The  adoption  of  a  treaty,  with  the  pro- 
visions of  which  a  state  law  is  inconsistent,  is 
equivalent  to  a  repeal  of  such  law.  Den  ex 
dem.  of  Fisher  v.  Harnden,  Paine's  C.  C.  R.  58. 

8.  Where  a  treaty  has  been  ratified  according 
to  the  provisions  of  the  constitution,  it  becomes 
the  law  of  the  land;  and  it  is  perfectly  immate- 
rial whether  or  not  the  persons  who  signed  it, 
did  or  did  not  transcend  their  instructions.  Ham- 
ilton V.  Eaton,  North  Carolina  Cases,  77. 

9.  A  treaty  does  not  necessarily  annul  prior 
statutes,  if  there  is  no  interference  with  them. 
Ibid. 

10.  The  stipulation  in  a  treat}',  that  "free  ships 
shall  make  free  goods,"  does  not  imply  the  con- 
verse proposition,  that  enemy's  ships  shall  make 
enemy's  goods.  The  Ncreide  ;  Bennet,  Master, 
9  Cranch,  388  ;  3  Cond.  Rep.  439. 

11.  A  treaty  is,  in  its  nature,  a  contract  be- 
tween two  nations,  not  a  legislative  act.  It  does 
not  generally  effect  of  itself  the  object  to  be  ac- 
complished, especially  so  far  as  its  operation  is 
infra-territorial ;  but  is  carried  into  execution  by 
the  sovereign  power  of  the  respective  parties  to 
the  instrument.  Foster  ct  al.  v.  Wilson,  2  Peters, 
314  ;  United  States  v.  Arrcdondo,  6  Peters,  735. 

12.  In  the  United  Stales,  a  different  principle 
is  established.  Our  constitution  declares  a  treaty 
to  be  the  law  of  the  land.  It  is,  consequently, 
to  be  regarded  in  courts  of  justice  as  equivalent 
to  an  act  of  the  legislature,  whenever  it  oper- 
rates  of  itself,  without  the  aid  of  any  legislative 
provision.  But,  when  the  terms  of  the  stipula- 
tion import  a  contract,  when  either  of  the  par- 
ties engage  to  perform  a  particular  act,  the 
treaty  addresses  itself  to  the  political,  not  the  ju- 
dicial department:  and  the  legislature  must 
execute  the  contract,  before  it  can  become  a  rule 
for  the  court.  United  States  v.  Arredondo,  6  Pe- 
ters, 735. 

13.  The  stipulations  in  a  treaty  between  the 
United  States  and  a  foreign  power,  are  para- 
mount to  the  provisions  of  the  constitution  of  a 
particular  state,  or  the  confederacy.  Lessee  of 
Harry  Gordon  v.  Kerr  ct  al,  1  Wash.  C.  C.  R. 
322. 

14.  A  treaty  between  the  United  States  and 
one  belligerent,  does  not  affect  a  question  of 
prize,  as  between  two  belligerents,  where  the 
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prize  (captureil  from  the  belligerent  making:  the  ]  frauds;  but  all  the  provisions  of  such  treaties  are 
treaty.)  is  broualu  bv  the  other  beiliuereiit'  into  |  to  be  considered  as  iiitcMdctl  to  be  applied  to  bona 
■■"■■■"■■  -  ■    .  fide  transactions.    The  United  Slates  \.  The  Aims- 

lad,  15  Peters,  519. 

2.   Treaties  with  Great  Britain. 

23.  The  act  of  the  legislature  of  Virginia,  of 
1791),  entitled  "An  act  concerning  escheats  and 
tbrleitures  from  British  subjects,"  and  under 
whicii  a  ilebtor  or  subject  of  Great  Britain  had, 
ill  conformity  to  llie  provisions  of  tiiat  law 
during  the  war.  paiil  into  the  loan-oHice  of  the 
slate  a  portion  of  the  debt  due  by  him,  did  not 
operate  to  protect  the  debtor  from  a  suit  for  such 
debt,  after  the  treaty  of  peace  in  1783.  The 
statute  of  Virginia,  if  it  was  valid,  and  the  le- 
gislature could  pass  such  a  law,  was  annulled 
by  the  fourth  article  of  the  treaty ;  and  under 
this  article,  suits  for  the  recovery  of  debts  so 
due,  might  be  maintained,  the  provisions  of  the 
Virginia  law  to  the  contrary  notwithstanding. 
Ware,  Advi'r  of  Jones,  Plaintiff  in  Error  v.  Ilyl- 
ton  etal.,  3  Dall.  199;   1  Cond.  Rep.  99. 

24.  Debts  due  in  the  United  States  to  British 
subjects,  before  the  war  of  the  revolution,  though 
sequestrated  or  paid  into  the  state  treasuries,  re- 
vived by  the  treaty  of  peace  of  1783,  and  the 
creditors  are  entitled  to  recover  them  from  the 
original  debtors.  Slate  of  Georgia  v.  Braihford, 
3  Dall.  1;   1  Cond.  Rep.  8. 

25.  G.  C,  born  in  the  colony  of  New  York, 
went  to  England  in  1738,  where  he  resided  until 
his  decease ;  and  being  seised  of  lands  in  New 
York,  he,  on  the  30th  of  November,  1776,  in 
England,  devised  the  same  to  the  defendant  and 
E.  C.,  as  tenants  in  common,  and  died  so  seised 
on  the  10th  of  December,  1776.  The  defendant 
and  E.  C.  having  entered,  and  becoming  pos- 
sessed, E.  C,  on  the  3d  December,  1791,  bar- 
gained and  sold  to  the  defendant  all  his  interest. 
The  defendant  and  E.  C.  were  both  born  in  Eng- 
land, long  before  the  revolution.  On  the  22d 
March,  1791,  the  legislature  of  New  York  passed 
an  act  to  enable  the  defendant  to  purchase  lands, 
and  to  hold  all  other  lands  which  he  might  then 
be  entitled  to  within  the  slate,  by  purchase  or 
descent,  in  fee  simple ;  anil  to  sell  and  dispose 
of  the  same,  in  the  same  manner  as  any  natural- 
born  citizen  might  do.  The  treaty  between  the 
United  Slates  and  Great  Britain  of  1794,  contains 
the  following  provision:  "Article  9th.  It  is 
agreed  that  Briti.sh  subjects  who  now  hold  lands 
in  the  territories  of  the  United  Slates,  and  Ame- 
rican citizens  who  now  hold  lands  in  the  domi- 
nions of  his  majesty,  shall  continue  to  hold  them 
according  to  the  nature  and  tenure  of  their 
respective  estates  and  title  therein ;  and  may 
grant,  sell,  or  devise  the  same  to  whom  they 
please,  in  like  manner  as  if  ihey  were  natives; 
and  that  neither  they  nor  their  heirs  or  assigns 
shall,  so  far  as  respects  the  said  lands  and  the 
legal  remedies  incident  thereto,  be  considered 
as  aliens."  The  defendant,  at  the  time  of  the 
action  brought,  still  continued  to  be  a  British 
subject.  Held,  that  he  was  entitled  to  hold  the 
lands  so  devised  to  him  by  G.  C,  and  tranferred 
to  him  by  E.  C  New  York  v.  Clarke,  3  Wheat. 
1;  4  Cond.  Rep.  188. 


the  ports  of  the  United  States;  nor  is  it  import- 
ant that  the  capturing  vessel  was  commanded 
by  an  American  citizen.  The  treaty  can  bind 
only  the  parties  to  it ;  and  whatever  operation  it 
may  have  on  the  American  citizen,  individually, 
it  cannot  atfect  the  general  question  of  the  va- 
lidity of  prizes  made  between  belligerents.  The 
Santissima  'Trinidad,  1  Brockenb.  C.  C.  R.  478. 

15.  A  judgment  of  a  slate  court,  where  juris- 
diction was  acquired,  not  by  the  common  law, 
but  by  a  statute  of  a  state,  which,  before  the 
rendition  of  the  judgment,  had  been  virtually 
repealed  by  the  adoption  of  a  treaty,  was  void- 
able, and  not  void.  Livingston  v.  Van  Ingen, 
Paine's  C.  C.  R.  55. 

16.  In  17S0,  the  ancestor  of  the  lessors  of  the 
plaintifl'  was  indicted,  he  being  a  British  subject, 
in  the  supreme  court  of  New  Vork,  under  the 
act  entitled  "  An  act  for  the  forfeiture  and  sale 
of  the  property  of  persons  who  have  adhered  to 
the  enemies  of  this  state,"  &c.;  and  in  October, 
1783,  a  judgment  of  forfeiture  against  his  estates 
was  rendered.  The  treaty  of  1783,  against  any 
subsequent  confiscation,  was  signed  in  Septem- 
ber, 1783.  Held,  that  the  proceedings  were 
void.     Ibid. 

17.  By  the  stipulations  of  a  treaty,  are  to  be 
understood  its  language  and  apparent  intention, 
manifested  in  the  instrument,  with  a  reference 
to  the  contracting  parties,  the  subject-matter, 
and  the  persons  on  whom  it  is  to  operate.  United 
States  v.  Arredondo  et  al.,  6  Peters,  710. 

18.  A  treaty  of  cession  is  a  deed  of  the  ceded 
territory,  and  the  sovereign  is  the  grantee ;  the 
act  is  his,  as  far  as  it  relates  to  the  cession; 
the  treaty  is  his  act  and  deed,  and  all  courts 
must  so  consider  it :  and  deeds  are  construed 
in  equity,  by  the  rules  of  law.      Ibid.  738. 

19.  Where  a  treaty  is  executed  in  two  lan- 
guages, each  the  language  of  the  respective 
contracting  parties,  both  parts  of  the  treaty  are 
originals,  and  both  are  intended  to  convey  the 
same  meaning.     Ibid. 

20.  It  will  not  be  denied,  that  the  parties  to  a 
treaty  are  competent  to  determine  any  dispute 
respecting  its  limits.  In  no  mode  can  a  contro- 
versy of  this  nature  be  so  satisfactorily  deter- 
mined as  by  the  contracting  parties.  If  their 
lansuage  in  the  treaty  shall  be  wholly  indefinite, 
or  the  natural  objects  called  for  are  uncertain  or 
contradictory,  there  is  no  power  but  that  which 
formed  the  treaty  which  can  remedy  such  de- 
fects. Lessee  of  Latimer  and  others  v.  Poteet,  14 
Peters,  4. 

21.  It  is  a  sound  principle  of  law,  and  applies 
to  the  treaty-making  power  of  the  government 
of  the  United  States,  whether  exercised  with  a 
foreign  nation  or  an  Indian  tribe,  that  all  ques- 
tions of  boundary  may  be  settled  by  the  parties 
to  the  treaty;  and  to  the  exercise  of  that  high 
function  of  the  government  within  its  constitu- 
tional powers,  neither  the  rights  of  a  state  nor 
an  individual  can  be  interposed.     Ibid. 

22.  In  the  solemn  treaties  between  nations,  it 
never  can  be  presumed  that  either  state  intends 
to  provide  the  means  of  perpetrating  or  protecting 
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26.  The  fifth  article  of  the  treaty  of  peace  of 
1783,  between  the  United  States  and  Great  Bri- 
tain, concluding  with  this  clause:  '-'And  it  is 
agreed,  that  all  persons  who  have  any  interest 
in  confiscated  lands,  either  by  debts,  marriage 
settlements,  or  otherwise,  shall  meet  with  no 
lawful  impediment  in  the  prosecution  of  their 
just  rights  j"  applies  to  those  cases  where  an  ac- 
tual confiscation  has  taken  place  \  and  stipulates, 
that  in  such  cases,  the  interest  of  all  persons 
havinga  lien  upon  such  lands  shall  be  preserved. 
That  clause  of  the  treaty  preserved  the  lien  of 
a  mortragee  of  confiscated  lands,  which,  at  the 
time  of  the  treaty,  remained  unsold.  Hicrginson 
V.  Mein,  4  Cranch,  415;  2  Cond.  Rep.  155. 

27.  The  treaties  with  Great  Britain,  of  1783 
and  1794,  only  provide  for  titles  existing  at  the 
time  those  treaties  were  made,  and  not  for  titles 
subsequently  acquired.  Actual  possession  of 
property  is  not  necessary  to  give  the  party  the 
benefit  of  the  treaty.  Blighfs  Lessee  v.  Roches- 
ter, 7  Wheat.  535;  5  Cond.  Rep.  335. 

28.  Where  J.  D.,  an  alien  and  British  subject, 
came  into  the  United  States  subsequent  to  the 
treaty  of  1783,  and,  before  the  treaty  of  1794 
was  signed,  died  seised  of  lands,  it  was  held 
that  the  title  of  his  heirs  to  the  land  was  not 
protected  by  the  treaty  of  1794.     Ibid. 

29.  The  title  of  an  alien  mortgagee  is  pro- 
tected by  the  treaty  of  1794.  But,  independent 
of  the  stipulations  of  the  treaty,  an  alien  mort- 
gagee has  a  right  to  come  into  a  court  of  equity, 
and  have  the  property  which  has  been  pledged 
for  the  payment  of  the  debt  sold,  for  the  purpose 
of  raising  the  money.  This  demand  is  a  personal 
one.     Ibid. 

30.  Under  the  ninth  article  of  the  treaty  of 
1794,  between  the  United  States  and  Great  Bri- 
tain, by  which  it  is  provided  that  British  sub- 
jects holding  lands  in  the  United  Slates,  and 
their  heirs,  so  far  as  respects  those  lands,  and 
the  remedies  incident  thereto,  should  not  be 
considered  as  aliens.  The  parties  who  claim 
lands  under  the  treaty,  must  show  that  the  title 
to  the  land,  for  which  the  suit  was  commenced, 
was  in  them  or  their  ancestors,  at  the  time  the 
treaty  was  made.  Harden  v.  Fisher  et  al.,  1 
Wheat.  300;  3  Cond.  Rep.  572. 

31.  The  ninth  article  of  the  treaty  between 
the  United  States  and  Great  Britain,  of  1794,  ap- 
plies to  the  title  of  the  parties,  whatever  it  is, 
and  gives  that  title  the  same  validity  as  if  it  was 
in  citizens.  It  is  not  necessary  that  British  sub- 
jects should  show  an  actual  seisin  or  possession  : 
but  only  that  the  title  wa.s  in  them  at  the  time 
the  treaty  was  made.  Orr  v.  Hodgso7i,  4  Wheat. 
453;  4  Cond.  Rep.  506. 

32.  Under  the  ninth  article  of  the  treaty  be- 
tween the  United  States  and  Great  Britain,  of 
1794,  it  is  not  necessary  for  the  alien  to  show 
that  he  was  in  the  actual  seisin  or  possession  of 
the  land,  at  the  date  of  the  treaty;  because  the 
treaty  applies  to  the  title,  whatever  that  might 
be,  and  gives  it  the  same  legal  validity  as  if  The 
parties  were  citizens.  The  title  of  an  alien 
mortgagee  is  protected  by  the  treaty.  Hughes 
V.  Edwards  el  iix.,  9  Wheat.  489;  5  Cond.  Rep. 
64<?. 


33.  How^ever  true  it  may  be,  in  general,  that 
an  alien  cannot  maintain  a  real  action,  it  is  very 
clear,  that  either  upon  the  ground  of  the  ninth 
article  of  the  treaty  of  1794,  or  upon  the  more 
general  ground,  the  division  of  an  empire  works 
no  forfeiture  of  rights  previously  acquired.  So- 
ciety for  Propagating  the  Gospel  v.  Wheeler,  2 
Gallis.  C.  C.  R.  127. 

34.  Corporations,  as  well  as  individuals,  are 
within  the  purview  of  the  treaty.     Ibid. 

35.  The  alienage  of  the  plaintiffs  in  ejectment 
cannot  be  set  up  to  defeat  a  recovery,  where 
their  ancestor  held  the  lands  at  the  time  of  the 
treaty  of  1794.  Fisher  v.  Harnden,  Paine's  C. 
C.  R.  55. 

36.  Under  the  second  article  of  the  treaty 
with  Great  Britain,  of  1794,  the  precincts  and 
jurisdiction  of  a  post  are  not  to  be  considered  as 
extending  three  miles  in  every  direction,  by  ana- 
logy to  the  jurisdiction  of  a  country  over  that 
distance  of  the  sea  surrounding  its  coasts;  but 
they  must  be  made  out  by  proof.     Ibid. 

37.  The  clause  in  the  second  article  of  the 
treaty,  providing  that  settlers  within  such  pre- 
cincts shall  be  protected  in  the  enjoyment  of 
their  property,  as  well  as  the  ninth  article,  were 
intended  to  protect  legal  and  equitable  interests 
in  land,  and  not  trespassers  and  intruders  with- 
out right.     Ibid. 

38.  Thomas  Scott,  a  native  of  South  Carolina, 
died  in  1782,  intestate,  seised  of  land  on  James' 
Island,  having  two  daughters,  Ann  and  Sarah, 
both  born  in  South  Carolina  before  the  declara- 
tion of  independence.  Sarah  married  D.  P.,  a 
citizen  of  South  Carolina,  and  died  in  1802,  en- 
titled to  one-half  of  the  estate.  The  British 
took  possession  of  James'  Island  and  Charleston 
in  February  and  May,  1780:  and  in  1781  Ann 
Scott  married  Joseph  Shanks,  a  British  officer; 
and  at  the  evacuation  of  Charleston  in  1752,  she 
went  to  England  with  her  husband,  where  she 
remained  until  her  death  in  1801.  She  left  five 
children,  born  in  England.  They  claimed  the 
other  moiety  of  the  real  estate  of  Thomas  Scott, 
in  right  of  their  mother,  under  the  ninth  article 
of  the  treaty  of  peace  between  this  country  and 
Great  Britain,  of  the  19th  of  November,  1794. 
Held,  that  they  were  entitled  to  recover  and  hold 
the  same.  Shanks  et  al.  v.  Diipont  et  al,  3  Pe- 
ters, 242. 

39.  All  British-born  subjects,  whose  allegiance 
Great  Britain  has  never  renounced,  ought,  upon 
general  principles  of  interpretation,  to  be  held 
within  the  intent,  as  they  certainly  are  within 
the  words  of  the  treaty  of  1794.     Ibid.  250. 

40.  The  treaty  of  1783  acted  upon  the  state 
of  things  as  it  existed  at  that  period.  It  took 
the  actual  state  of  things  as  its  basis.  All  those, 
whether  natives  orotherwi.se,  who  then  adhered 
to  the  American  states,  were  virtually  absolved 
from  all  allegiance  to  the  British  crown  ;  all  those 
who  then  adhered  to  the  British  crown  were 
deemed  and  held  subjects  of  that  crown.  The 
treaty  of  peace  was  a  treaty  operating  between 
states  and  the  inhabitants  thereof.     Ibid.  274. 

41.  The  several  states  which  compose  this 
Union,  so  far  at  least  as  regarded  their  municipal 
regulations,  became  entitled  from  the  time  when 
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they  declared  themselves  independent,  to  all  the 
rights  and  powers  of  sovereign  states,  and  did 
did  not  derive  them  from  concessions  of  the  Bri- 
tish king.  The  treaty  of  peace  contains  a  re- 
cognition of  the  independence  of  these  stales. 
not  a  grant  of  it.  The  laws  of  the  several  state 
governments,  passed  after  the  declaration  of  in- 
dependence, were  the  laws  of  sovereign  states, 
and  as  such  were  obligatory  on  the  peojile  of 
each  state.  M'llvaine  v.  Coxe^s  Lessee,  4  Cranch, 
209  ;  2  Cond.  Rep.  86. 

42.  The  property  of  British  corporations,  in 
this  country,  is  protected  by  the  sixth  article  of 
the  treaty  of  peace  of  1783,  in  the  s;une  man- 
ner as  those  of  natural  persons;  and  their  title, 
thus  protected,  is  confirmed  by  the  ninth  article 
of  the  treaty  of  1794.  so  that  it  could  not  be  for- 
feited by  any  intermediate  legislative  act,  or 
other  proceeding  for  the  defect  of  alienage.  The 
Society  for  Propagalins^  the  Gospel,  ^x.  v.  New 
Haven,  8  Wheat.  464;  ^5  Cond.  Rep.  489. 

43.  Damages  were  decreed  for  the  amount  of 
goods  taken^out  of  a  prize,  captured  after  the 
treaty  of  peace  of  1815.  The  Uipiano,  1  Mason's 
C.  C.R.  91. 

44.  The  treaty  of  peace  between  the  United 
States  and  Great  Britain,  prevents  the  operation 
of  the  act  of  limitations  of  Virginia,  upon  Bri- 
tish debts  contracted  before  that  treaty.  Hopkirk 
v.Bell.  3  Cranch,  454;   1  Cond.  Rep.  595. 

45.  The  treaty  of  peace  of  1783,  between  the 
United  States  and  Great  Britain,  was  a  mere  re- 
cognition of  pre-e.\isting  rights  as  to  territory, 
and  no  territory  was  thereby  acquired  by  way 
of  cession  frorri  Great  Britain.  Harcourt  et  al. 
V.  Gaillard,  12  Wheat.  523;  6  Cond.  Rep.  628. 

46.  A  defeasible  title  vested  by  purchase 
during  the  war  of  the  revolution,  in  a  British- 
born  subject  who  has  never  become  a  citizen,  is 
completely  protected  and  confirmed  by  the  ninth 
article  of  the  treaty  of  1794.  between  the  United 
States  and  Great  Britain.  Craig  et  al.  v.  Radford, 
3  Wheat.  594  ;  4  Cond.  Rep.  343. 

3.  Treaties  with  the  Indians. 

47.  In  the  treaty  of  the  25th  of  October,  1805, 
with  the  Cherokees,  the  reservation  of  three 
miles  square  for  a  garrison,  lies  below  and  not 
above  the  mouth  of  the  Highvvassie,  where  the 
United  States  have  placed  the  garrison.  Meigs 
et  al.  V.  M-Clung's  Lessee,  9  Cranch,  11 ;  3  Cond. 
Rep.  232. 

48.  The  act  of  assembly  of  North  Carolina, 
of  November,  1777,  establishing  offices  for  re- 
ceiving entries  of  claims  for  lands  in  the  several 
counties  of  the  state,  did  not  authorize  entries 
for  lands  within  the  Indian  boundary,  as  defined 
by  the  treaty  of  the  Long  Island  of  Holston,  of 
the  20th  of  July,  1777.  The  act  of  April,  1778, 
is  a  legislative  declaration  explaining  and  amend- 
ing the  former  act.  and  no  title  is  acquired  by 
entry  contrary  to  these  laws.  Preston  v.  Broiv- 
der,  1  Wheat.  115;  3  Cond.  Rep.  508. 

49.  The  acts  of  assembly  of  North  Carolina, 
passed  between  the  years  1783  and  1789,  avoid 
all  entries,  surveys,  and  grants  of  land  set  apart 
for  the  Cherokee  Indians,  and  no  title  can  be 
thereby  acquired   to  such  lands,      Danforth^s 


Lessee  V.Thomas,  1  Wheat.  155;  3  Cond.  Rep. 
524. 

50.  The  boundaries  of  the  reservation  have 
been  altereil  by  successive  treaties  with  the  In- 
dians; but,  it  seems,  that  the  mere  e.vtinguish- 
inent  of  their  title  did  not  subject  the  land  to 
appropriations,  unless  expressly  authorized  by 
the  legislature.     Ibid. 

51.  Construction  of  the  treaties  with  the 
Cherokee  Iinlians,  relative  to  lands  within  the 
boundary;  ami  the  acts  of  the  legislature  of  the 
state  of  North  Carolina,  relative  to  the  occupa- 
tion and  entry  of  laiuls  within  the  Indian  bound- 
ary. Lessee  of  Latimer  and  others  v.  Poteet,  14 
Peters,  4. 

52.  The  fee  in  unsold  lands  is  either  in  the 
federal  or  slate  governments.  Godfrey  v.  Beards- 
ley,  2M'Leaii'sC.  C.  R.  412. 

53.  The  Indians  have  a  right  of  use,  which 
can  only  be  divested  by  purchase  or  war.    Ibid. 

54.  An  Indian  treaty  which  cedes  lands  within 
certain  boundaries,  reserving  certain  parts,  does, 
in  no  respect,  change  to  such  parts  the  original 
right.     Ibid. 

55.  But  if  a  treaty  declares  there  shall  be 
granted  certain  tracts,  designated,  to  certain  per- 
sons, and,  in  the  same  article,  these  are  referred 
to  as  grants,  they  are  held  to  operate  as  such. 
Ibid. 

56.  The  treaty  is  best  e.xplalned  by  itself. 
Ibid. 

57.  Where  Indians,  with  the  assent  of  the 
President,  may  convey  their  lands,  that  consent 
may  be  given  in  such  form  as  the  e.xecutive 
shall  deem  proper.     Ibid. 

4.  Treaties  with  France. 

58.  A  sentence  of  condemnation  as  prize  in 
the  circuit  court,  although  denominated  "a  final 
sentence,"  is  not  a  definitive  sentence,  in  the 
sense  in  which  that  term  is  used  in  the  conven- 
tion between  the  United  States  and  the  French 
republic,  finally  ratified  on  the  21st  of  Decem- 
ber. 1801 ;  and  a  vessel  captured  as  prize  and 
condemned  by  the  sentence  of  the  circuit  court, 
previous  to  the  signature  of  the  convention,  but 
from  which  sentence  a  writ  of  error  was  prose- 
cuted to  the  supreme  court,  and  was  depending 
at  the  time  of  the  ratification,  was  restored  to 
the  owners  under  the  stipulations  of  the  fourth 
article  of  condemnation.  United  States  v.  The 
Schooner  Peggy,  1  Cranch,  103;  1  Cond.  Rep. 
256. 

59.  The  treaty  of  amity  and  commerce  of 
1778  with  France,  article  11,  enabling  French 
subjects  to  purchase  and  hold  lands  in  the  United 
States,  being  abrogated  in  1798;  the  act  of  Ma- 
ryland, of  1780,  permitting  the  lands  of  a  French 
subject,  who  had  become  a  citizen  of  that  state, 
dying  intestate,  to  descend  to  the  ne.xt  of  kin, 
being  non-naturalized  Frenchmen,  with  a  pro- 
viso vesting  the  land  in  the  state,  if  the  French 
heirs  should  not  within  ten  years  become  resi- 
dent citizens  of  the  state,  or  convey  the  lands 
to  a  citizen  ;  and  the  convention  of  1800  between 
the  United  States  and  France,  enabling  the  peo- 
ple of  the  one  country  holding  lands  in  the 
other,  to  dispose  of  the  same  by  testament,  and 
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to  inherit  lantls  in  the  other  without  being  natu- 
ralized :  Held,  that  the  latter  treaty  dispensed 
with  the  performance  of  the  condition  in  the  act 
of  Maryland,  and  that  the  conventional  ruie  ap- 
plied equally  to  the  case  of  those  who  took  by 
descent  under  the  act,  as  to  those  who  acquired 
by  purchase  without  its  aid.  Chirac  v.  Chirac,  2 
Wheat.  259  ;  4  Cond.  Rep.  111. 

60.  The  further  stipulation  in  the  convention, 
"that  in  case  the  laws  of  either  of  the  two 
states  should  restrain  strangers  from  the  exer- 
cise of  the  rights  of  property  with  respect  to  real 
estate,  such  real  estate  may  be  sold,  or  other- 
wise disposed  of,  to  citizens  or  inhabitants  of  the 
country  where  it  may  be,"'  does  not  affect  the 
rights  of  a  French  subject  who  takes  or  holds, 
by  the  convention,  so  as  to  deprive  him  of  the 
power  of  selling  to  citizens  of  this  country  ;  and 
gives  to  a  French  subject,  who  has  acquired 
lands  by  descent  or  devise,  (and,  perhaps,  in  any 
other  manner,)  the  right,  during  life,  to  sell,  or 
otherwise  dispose  of  the  same,  if  lying  in  a  stale 
where  lands  purchased  by  an  alien,  generally, 
would  be  immediately  escheatable.     Ibid. 

61.  Although  the  convention  of  1800  has  ex- 
pired, the  instant  a  descent  is  cast  on  a  French 
subject  during  its  continuance,  his  rights  become 
complete  under  it,  and  cannot  be  afiected  by  its 
subsequent  expiration.     Ibid. 

62.  The  treaty  of  1778,  between  the  United 
States  and  France,  allowed  the  citizens  of  either 
country  to  hold  lands  in  the  other;  and  the  title, 
once  vested  in  a  French  subject  to  hold  lands  in 
the  United  States,  was  not  divested  by  the  abro- 
gation of  that  treaty,  and  the  expiration  of  the 
subsequent  convention  of  1800.  Carneal  v. 
Banks,  10  Wheat.  181 ;  6  Cond.  Rep.  64. 

63.  The  powers  and  duties  of  the  commis- 
sioners under  the  treaty  of  indemnity  with 
France,  were  the  same  as  those  which  were  ex- 
ercised under  the  treaty  with  Spain,  by  which 
Florida  was  ceded  to  the  United  States ;  as  de- 
cided in  the  case  of  Comegys  v.  Vasse,  1  Peters, 
212,  and  Sheppard  v.  Taylor  and  others,  5  Pe- 
ters, 710.  There  is  a  difference  in  the  w'ords 
used  in  the  treaty  and  act  of  congress,  when  de- 
fining the  powers  of  the  board  of  commissioners, 
but  they  mean  the  same  thing.  The  rules  by 
which  the  board,  acting  under  the  French  treaty, 
is  directed  to  govern  itself  ia  deciding  the  cases 
that  come  before  it,  and  the  manner  in  which  it 
is  constituted  and  organized,  show  the  purpo.ses 
for  which  it  is  created.  It  was  established  for 
the  purpose  of  deciding  what  claims  were  enti- 
tled to  share  in  the  indemnity  provided  by  the 
treaty;  and  they  of  course  awarded  the  amount 
to  such  persons  as  appeared  from  the  papers  be- 
fore them  to  be  the  rightful  claimants.  But  there 
is  nothing  in  the  frame  of  the  law  establishing 
the  board,  or  in  the  manner  of  constituting  and 
organizing  it,  which  would  lead  to  the  inference 
that  larger  powers  were  intended  to  be  given 
than  those  conferred  on  the  commissioners  un- 
der the  Florida  treaty.  Freval  v.  Bailie,  14  Pe- 
ters. 

5.  Treaties  with  Spain. 

64.  Under  the  Spanish  treaty  of  1795,  stipu- 


lating that  free  ships  shall  make  free  goods,  the 
want  of  such  a  sea-letter  or  passport,  or  such 
certificates  as  are  described  in  the  seventeenth 
article,  is  not  a  substantive  ground  of  condemna- 
tion. It  only  authorizes  capture  and  sending  in 
for  adjudication,  and  the  proprietary  interest  in 
the  ship  may  be  proved  by  other  equivalent  tes- 
timony. But  if,  upon  the  original  evidence,  the 
cause  appears  extremely  doubtful  and  suspi- 
cious, and  farther  proof  is  necessary,  the  grant 
or  denial  of  it  rests  on  the  same  general  rules 
which  govern  the  discretion  of  prize  courts  in 
other  cases.  The  Pizarro,  2  Wheat.  227;  4 
Cond.  Rep.  103. 

65.  The  term  "subjects,"  in  the  fifteenth  ar- 
ticle of  the  treaty,  when  applied  to  persons  ow- 
ing allegiance  to  Spain,  must  be  construed  in  the 
same  sense  as  the  term  "citizens,"  or  "inhabit- 
ants." when  applied  to  persons  owing  allegi- 
ance to  the  United  States;  and  extends  to  all 
persons  domiciled  in  the  Spanish  dominions. 
Ibid. 

66.  The  Spanish  character  of  the  ship  being 
ascertained,  the  proprietary  interest  of  the  cargo 
cannot  be  inquired  into;  unless  so  far  as  to  as- 
certain that  it  does  not  belong  to  citizens  of  the 
United  States,  whose  property  engaged  in  trade 
with  the  enemy  is  not  protected  by  the  treaty. 
Ibid. 

67.  The  seventeenth  article  of  the  Spanish 
treaty  of  1795,  as  far  as  it  purports  to  give  any 
effect  to  passports,  is  imperfect  and  inoperative, 
in  consequence  of  the  omission  to  annex  the 
form  of  passport  to  the  treaty.  The  Amiable 
Isabella,  6  Wheat.  1 ;  5  Cond.  Rep.  1. 

68.  Query,  Whether,  if  the  form  had  been 
annexed,  and  the  passport  were  obtained  by 
fraud  and  upon  false  suggestions,  it  would  have 
the  conclusive  effect  attributed  to  it  by  the 
treaty  ?     Ibid. 

69.  Query,  Whether  sailing  under  enemy's 
convoy  be  a  substantive  cause  of  condemnation  ? 
lUd. 

70.  By  the  Spanish  treaty  of  1795,  free  ships 
make  free  goods;  but  the  form  of  the  passport, 
by  which  the  freedom  of  the  ship  was  to  have 
been  conclusively  established,  never  having  been 
duly  annexed  to  the  treaty,  the  proprietary  in- 
terest of  the  ship  is  to  be  proved  according  to 
the  ordinary  rules  of  the  prize  court ;  and  if  thus 
shown  to  be  Spanish,  will  protect  the  cargo  on 
board,  to  whomsoever  the  latter  may  belong. 
Ibid. 

71.  The  treaty  with  Spain  of  1795,  does  not 
contain,  express  or  implied,  a  stipulation  that 
enemy's  ships  shall  make  enemy's  goods.  The 
Nereide ;  Bennett,  Master,  9  Cranch,  388;  3 
Cond.  Rep.  439. 

72.  By  the  treaty  of  St.  Ildefonso,  made  on  the 
first  of  October,  1800,  Spain  ceded  Louisiana  to 
France ;  and  France,  by  the  treaty  of  Paris, 
signed  the  30th  of  April,  1803,  ceded  it  to  the 
United  States.  Under  this  treaty,  the  United 
States  claimed  the  countries  between  the  Iber- 
ville and  the  Perdido.  Spain  contended  that  her 
cession  to  France  comprehended  only  that  terri- 
tory, which,  at  the  time  of  the  cession,  was  de- 
nominated Louisiana,  consisting  of  the  island  of 
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New  Orleans,  and  the  conntiy  which  had  been 
originally  ceded  to  her  by  France,  west  of  the 
Missis.sippi.  The  land  claimed  by  tlie  j-ilaintilfs 
in  error,  nmler  a  grant  from  the  crown  of  Spain, 
made  aflei  the  treaty  of  St.  Ildefonso,  lies  within 
the  disputed  territory  ;  and  this  case  presents  the 
question,  to  whom  did  the  country  between  the 
Iberville  and  Perdido  belong  after  the  treaty  of 
St.  Udefonso  ?  Had  France  and  Spain  agreed 
upon  the  boundaries  of  the  rctroceded  territory, 
before  Louisiana  was  acquired  by  the  United 
States,  thai  Jigreement  would  undoubtedly  have 
ascertained  its  limits.  But  the  ileclarations  of 
France,  made  after  parting  with  the  province, 
cannot  be  admitted  as  conclusive.  In  questions 
of  this  character,  political  considerations  have 
too  much  inliuence  over  the  conduct  of  nations, 
to  permit  their  declarations  to  decide  the  course 
of  an  independent  government,  in  a  matter  vi- 
tally interesting  to  itself.  FostC7-  et  al.  v.  Neil- 
son,  2  Peters,  306. 

73.  If  a  Spanish  grantee  had  obtained  posses- 
sion of  the  land  in  dispute,  so  as  to  be  the  de- 
fendant, would  a  court  of  the  United  States 
maintain  his  title  under  a  Spanish  grant,  made 
subsequent  to  the  acquisition  of  Louisiana,  singly 
on  the  principle  that  the  Spanish  construction  of 
the  treaty  of  St.  Udefonso  was  right,  and  the 
American  construction  wrong?  Such  a  decision 
would  subvert  those  principles  which  govern  the 
relations  between  the  legislative  and  judicial 
departments,  and  mark  the  limits  of  each.  Ibid. 
309. 

74.  The  sound  construction  of  the  8th  article 
of  the  treaty  between  the  United  States  and 
Spain,  of  the  22d  of  February,  1829,  will  not 
enable  the  court  to  apply  its  provisions  to  the 
case  of  the  plaintiff.     Ibid.  314. 

75.  The  article  does  not  declare  that  all  the 
grants  made  by  his  catholic  majesty,  before  the 
24th  of  January,  1818,  shall  be  valid  to  the  same 
e.vtent  as  if  the  ceded  territories  had  remained 
under  his  dominion.  It  does  not  say  that  those 
grants  are  hereby  confirmed.  Had  such  been 
its  language,  it  would  have  acted  directly  on  the 
subject,  and  it  would  have  repealed  those  acts 
of  congress  which  were  repugnant  to  it;  but  its 
language  is  that  those  grants  shall  be  ratified 
and  confirmed  to  the  persons  in  possession,  &c. 
By  whom  shall  they  be  ratified  and  confirmed  ? 
This  seems  to  be  the  language  of  contract;  and 
if  it  is,  the  ratification  and  confirmation  which 
are  promised,  must  be  the  act  of  the  legislature. 
Until  such  act  shall  be  passed,  the  court  is  not 
at  liberty  to  disregard  the  existing  laws  on  the 
subject.     Ibid. 

76.  By  the  treaty  by  which  Louisiana  was 
acquired,  the  United  States  stipulated  that  the 
inhabitants  of  the  ceded  territories  should  be 
protected  in  the  free  enjoyment  of  their  propertv. 
The  United  Stales,  as  a  just  nation,  regard  this 
stipulation  as  the  avowal  of  a  principle  which 
would  have  been  held  equally  sacred,  although 
it  had  not  been  inserted  in  the  treaty.  Soulard 
et  al.  V.  The  United  States,  4  Peters,  511. 

77.  The  term  '-property,"  as  applied  to  lands, 
comprehends  every  species  of  title,  inchoate  or 


which  lie  in  contract;  those  which  are  execu- 
tory, as  well  as  those  which  are  e.xecnted.  In 
this  respect,  the  relations  of  the  inhabitants  of 
Louisiana  to  their  government,  is  not  changed. 
The  new  government  takes  the  place  of  that 
which  has  passed  away.     Ibid. 

78.  The  stipulations  of  the  treaty  ceding  Lou- 
isiana to  the  United  Slates,  allbrdiiig  that  protec- 
tion or  security  to  claims  under  the  PVench  or 
Spanish  govenuneni  to  which  the  act  of  congress 
refers,  are  in  the  first,  second  and  third  articles. 
They  extended  to  all  property,  until  Louisiana 
became  a  member  of  the  Union  ;  into  which  the 
inhabitants  were  to  be  incorporated  as  soon  as 
possible,  "and  admitted  to  all  the  rights,  advan- 
tages and  immunities  of  citizens  of  the  United 
States."  The  perfect  inviolability  and  security 
of  property  is  among  these  rights.  Lelassus  v. 
The  United  States,  9  Peters,  117. 

79.  The  right  of  property  is  protected  and  se- 
cured by  the  treaty,  and  no  principle  is  better 
settled  in  this  country,  than  that  an  inchoate  title 
to  lands  is  property.  This  right  would  have 
been  sacred,  independent  of  the  treaty.  The 
sovereign  who  acquires  an  inhabited  country, 
acquires  full  dominion  over  it;  but  this  dominion 
is  never  supposed  to  divest  the  vested  rights  of 
individuals  to  property.  The  language  of  the 
treaty  ceding  Louisiana,  excludes  any  idea  of 
interfering  with  private  property.     Ibid. 

80.  After  the  acquisition  of  Florida  by  the 
United  States,  in  virtue  of  the  treaty  with  Spain, 
of  22d  of  February,  1819,  various  acts  of  con- 
gress were  passed  for  the  adjustment  of  private 
land  claim.s,  w-ithin  the  ceded  territory.  The 
tribunals  authorized  to  decide  on  them,  were 
not  authorized  to  settle  any  which  exceeded  a 
league  square  ;  on  those  exceeding  that  quantity, 
they  were  directed  to  report,  especially,  their 
opinion,  for  the  future  action  of  congress.  The 
lands  embraced  in  the  larger  claims  were  defined 
by  surveys,  and  plats  retained;  these  were  re- 
served from  sale,  and  remained  unsettled  until 
some  resolution  should  be  adopted  for  a  final 
adjudication  of  them,  which  was  done  by  the 
passage  of  the  law  of  the  22d  May,  1828.  By 
the  sixth  section,  it  was  provided,  "that  all 
claims  to  land  within  the  territory  of  Florida, 
embraced  by  the  treatj',  which  shall  not  be 
finally  decided  and  settled  under  the  provisions 
of  the  same  law,  containing  a  greater  quantity 
of  land  than  the  commissioners  were  authorized 
to  decide,  and  above  the  amount  confirmed  by 
the  act,  and  which  have  not  been  reported  as 
antedated,  or  forged,  shall  be  received  and  adju- 
dicated by  the  judges  of  the  superior  court  of 
the  district  in  which  the  land  lies,  upon  the  pe- 
tition of  the  claimant,  according  to  the  forms, 
rules  and  regulations,  conditions,  restrictions  and 
limitations  prescribed  to  the  district  judge,  and 
to  the  claimants,  by  the  act  of  26th  INIay,  1824." 
By  a  proviso,  all  claims  annulled  by  the  treaty, 
and  all  claims  not  presented  to  the  commission- 
ers, &c.,  according  to  the  acts  of  congress,  were 
excluded.  United  Stales  v.  Arredondo  et  al.,  6 
Peters,  706. 

81.  The  validity  of  concessions  of  land,   by 
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preesly  recognised  in  the  Florida  treaty,  and  in 
the  several  acts  of  congress.     Ibid. 

82.  The  eighth  article  allows  the  owners  of 
land  the  same  time  for  fulfilling  the  conditions 
of  their  grants  from  the  date  of  the  treaty,  as  is 
allowed  in  the  grant  from  the  date  of  the  instru- 
ment. And  the  act  of  the  8th  of  May,  1822, 
requires  every  person  claiming  titles  to  lands 
under  any  patent,  grant,  concession,  or  order  of 
survey  dated  previous  to  the  24th  of  January, 
1818.  to  file  his  claim  before  the  commissioners 
appointed  in  pursuance  of  that  act.  All  the  sub- 
sequent acts  on  the  subject  observe  the  same 
language;  and  the  titles  under  these  concessions 
have  been  uniformly  confirmed,  when  the  tract 
did  not  e.vceed  a  league  square.     Ibid. 

83.  A  claim  to  lands  in  East  Florida,  the  title 
to  which  was  derived  from  grants  by  the  Creek 
and  Seminole  Indians,  ratified  by  the  local  au- 
thorities of  Spain,  before  the  cession  of  Florida 
by  Spain  to  the  United  States  was  confirmed.  It 
was  objected  to  the  title  claimed  in  this  case, 
which  had  been  presented  to  the  superior  court 
of  Middle  Florida,  under  the  provisions  of  the 
acts  of  congress  for  the  settlement  of  land  claims 
in  Florida,  that  the  grantees  did  not  acquire, 
under  the  Indian  grants,  a  legal  title  to  the  land. 
Hcldy  that  the  acts  of  congress  submit  these 
claims  to  the  adjudication  of  this  court  as  a  court 
of  equity  ;  and  those  acts,  as  often  and  uniformly 
construed  in  its  repeated  decisions,  confer  the 
same  jurisdiction  over  imperfect,  inchoate,  and 
inceptive  titles,  as  legal  and  perfect  ones,  and 
require  the  court  to  decide  by  the  same  rules  on 
all  claims  submitted  to  it,  whether  legal  or  equi- 
table. Mitckel  et  al.  v.  The  United  Slates.  9  Pe- 
ters, 711. 

84.  Under  the  Florida  treaty,  grants  of  land 
made  before  the  24th  of  January,  1818,  by  his 
Catholic  Majesty,  or  by  his  lawful  authorities, 
stand  ratified  and  confirmed  to  the  same  extent 
that  the  same  grants  would  be  valid,  if  Florida 
had  remained  under  the  dominion  of  Spain  ;  and 
the  owners  of  conditional  grants,  who  have  been 
prevented  from  fulfilling  all  the  conditions  of 
their  grants,  have  time  by  the  treaty  extended 
to  them  to  complete  such  conditions.  That  time, 
as  was  declared  by  the  supreme  court  in  Arre- 
dondo's  case,  6  Peters,  478,  began  to  run  in  re- 
gard to  individual  rights  from  the  ratification  of 
the  treaty;  and  the  treaty  declares,  if  the  con- 
ditions are  not  complied  with,  within  the  terms 
limited  in  the  grant,  that  the  grants  shall  be  null 
and  void.  United  States  v.  Kingsley,  12  Peters, 
476. 

85.  The  treaty  with  Spain,  by  which  Florida 
was  ceded  to  the  United  States,  is  the  law  of  the 
land,  and  admits  the  inhabitants  of  Florida  to 
the  enjoym.ent  of  the  privileges,  richts,  and  im- 
munities of  the  citizens  of  the  United  States. 
They  do  not,  however,  participate  in  political 
power;  they  dn  not  share  in  the  government 
until  Florida  shall  become  a  state.  In  the  mean 
time.  Florida  continues  to  be  a  territory  of  the 
United  States,  governed  by  virtue  of  that  clause 
in  the  constitnlion.  which  empowers  "congress 
to  make  all  needful  rules  and  regulations  re- 
specting the  territory,  or  other  property  belong- 
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ing  to  the  United  States."  American  Ins.  Co.  v. 
Three  Hundred  and  Fifty-six  Bales  of  Cotton,  1 
Peler.s,  542. 

86.  The  object  of  the  treaty  with  Spain,  which 
ceded  Florida  to  the  United  States,  dated  22d 
May,  1819,  was  to  invest  the  commissioners  with 
full  power  and  authority  to  receive,  examine, 
and  decide  upon  the  amount  and  validity  of  as- 
serted claims  upon  Spain,  for  damages  and  in- 
juries. Their  decision,  within  the  scope  of  this 
authority,  is  conclusive  and  final,  and  is  not  re- 
e.xaminable.  The  parties  must  abide  by  it,  as 
the  decree  of  a  competent  tribunal  of  exclusive 
jurisdiction.  A  rejected  claim  cannot  be  brought 
again  under  review,  in  any  judicial  tribunal. 
But  it  does  not  naturally  follow,  that  this  author- 
ity extends  to  adjust  all  conflictir.g  rights  of  dif- 
ferent citizens  to  the  fund  so  awarded.  The 
commissioners  are  to  look  to  the  original  claim 
for  damages  and  injuries  against  Spain  itself; 
and  it  is  wholly  immaterial  who  is  the  legal  or 
equitable  owner  of  the  claim,  provided  he  is  an 
American  citizen.  Comegys  et  al.  v.  Vasse,  1 
Peters,  212. 

87.  After  the  validity  and  amount  of  the  claim 
have  been  ascertained  by  the  award  of  the  com- 
missioners, the  rights  of  the  claimant  to  the  fund, 
which  has  passed  into  his  hands  and  those  of 
others,  are  left  to  the  ordinary  course  of  judicial 
proceedings  in  the  established  courts  of  justice. 
Ihid. 

88.  The  treaty  with  Spain  recognised  an  e.\- 
isting  right  in  the  aggrieved  parties  to  compen- 
sation ;  and  did  not,  in  the  most  remote  degree, 
turn  upon  the  notion  of  donation  or  gratuity.  It 
was  demanded  by  our  government  as  matter  of 
right,  and  as  such  was  granted  by  Spain..  Ibid, 
217. 

89.  The  right  to  compensation  from  Spain,  held 
under  abandonment  made  to  underwriters,  and 
accepted  by  them,  for  damages  and  injuries, 
which  were  to  be  satisfied  under  the  treaty,  by 
the  United  States,  passed  to  the  assignees  of  the 
bankrupt,  who  held  such  rights  by  the  provisions 
of  the  bankrupt  law  of  the  IJnited  Slates,  passed 
April  4,  1800.     Ibid.  219. 

90.  The  king  of  Spain  was  the  grantor  in  the 
Florida  treaty:  the  treaty  was  his  deed;  the 
e.xception  was  made  by  him,  and  its  nature  and 
effect  depended  on  his  intention,  expressed  by 
his  words,  in  reference  to  the  thing  granted,  and 
the  thing  reserved,  and  excepted  in  the  grant. 
The  Spanish  version  was  in  his  words,  and  ex- 
pressed his  intention  ;  and  although  the  Ameri- 
can version  showed  the  intention  to  be  different, 
the  supreme  court  cannot  adopt  it  as  a  rule  to 
decide  what  was  granted,  what  excepted,  and 
what  reserved.  United  States  v.  Arredondo  et  al., 
6  Peters,  741. 

91.  Even  in  cases  of  conquest,  it  is  very  un- 
usual for  the  conqueror  to  do  more  than  to  dis- 
place the  sovereign  and  assume  dominion  over 
the  country.  The  modern  usage  of  nations, 
which  has  become  law,  would  be  violated  ;  that 
sense  of  justice  and  of  right,  which  is  acknow- 
ledged and  felt  by  the  whole  civilized  world; 
would  be  outraged,  if  private  property  should  be 
generally  confis^cated,  and  private  rights  annulled 
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on  a  clianiJie  in  the  sovereignty  of  the  country,  [  known,  it  is  believed  it  would  have  produced 
by  the  Florida  treaty.  The  people  change  their  i  the  construction  which  is  now  given  to  the  ar- 
allegiauce,  their  relation  to  their  ancient  sove-  '  tide.     Ibid. 


reign  is  dissolved;  but  their  relations  to  each 
other,  and  their  rights  of  property  remain  undis- 
turbed. Ihul  Florida  changed  its  sovereign  by 
an  act  containing  no  stipulation  respecting  the 
property  of  individuals,  the  right  of  property  in 
all  those  who  became  subjects  or  citizens  of  the 
new  government,  would  have  been  unaiiected 
by  the  change.  It  would  have  remained  the 
same  as  under  the  ancient  sovereign.  United 
States  v.  Pcrehetnan,  7  Peters,  51. 

92.  Tlie  language  of  the  second  article  of  the 
treaty  between  the  United  States  and  Spain,  of 
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1.  Where  trespass  icill  lie. 

1.  Five  years'  adverse  possession  of  a  slave  in 
Virginia  gives  a  good  title,  upon  which  trespass 

the   22d  of  February,   1819,   by  which  Florida    may  be  maintained.  2?rcji^  v.  C/jajwia;?,  5  Cranch, 
^va5  ceded  to  the  United  States,  conforms  to  this    358;  2  Cond.  Hep.   279. 

2.  The  commander  of  a  squadron  is  liable  to 
an  action  of  trespass,  for  the  conduct  of  those 
who  are  under  his  command,  in  case  of  positive 
or  permissive  orders,  or  of  his  actual  presence 
and  co-operation  in  the  acts.  The  Eleanor,  2 
Wheat.  3J5;  4  Cond.  Rep.  149. 

3.  Where  a  capture  has  actually  taken  place, 
with  the  assent,  either  e.xpress  or  implied,  of  the 
commander  of  a  squadron,  the  prize-master  may 
be  considered  as  bailee  to  the  use  of  the  whole 
squadron,  who  are  to  share  in  the  prize-money  j 
and  thus  the  commander  may  be  made  responsi- 
ble, but  not  so  as  to  mere  trespasses,  unattend- 
ed with  conversion  to  the  use  of  the  squadron. 
Ibid. 

4.  Owners  of  privateers  are  liable  for  the  acts 
of  the  commanders 3  and  the  commander  of  a 
single  ship  is  liable  for  the  marine  trespasses  of 
his  subalterns,  when  acting  within  the  scope  of 
his  commands.     Ibid. 

5.  To  detain  for  examination  is  a  right  which  a 
belligerent  may  exercise  over  every  vessel,  not  a 
national  vessel,  that  he  meets  with  on  the  ocean ; 
and  the  belligerent  is  not  answerable  for  any 
injury  that  casually  results  from  the  reasonable 
exercise  of  his  right.     Ibid. 

6.  The  assumption  of  the  disguise  of  a  friend 
or  an  enemy,  is  a  lawful  stratagem  of  war ;  and 
he  who  resorts  to  it  is  not  liable  for  the  loss  of 
the  vessel  occasioned  by  the  crew  refusing  to 
perform  their  duty,  in  consequence  of  the  strata- 
gem.    Ibid. 

7.  In  an  action  for  tort  on  personal  property, 
possession,  accompanied  by  an  assertion  of  own- 
ership, is  prima  facie  evidence  of  property :  docu- 
mentar)'  evidence  is  necessary  only  to  meet  other 
testimony.  Bos  et  al.  v.  Steele,  3  Wash.  C.  C.  R, 
381. 

8.  An  execution,  after  the  expiration  of  the 
time  within  which  it  is  made  returnable,  is  of 
no  force;  and  an  arrest  under  it  is  a  trespass. 
Stoyal  V.  Adams  et  al.,  3  Day's  Rep.  1. 

9.  A  circuit  court  cannot  take  cognizance  of 
an  action  of  trespass  quare  clausum  fregit,  com- 
mitted on  lands  within  the  United  States,  and  out 
of  the  district  in  which  the  court  is  held.  Liv- 
ingston V.  Jefferson,  4  Hall's  Am.  L.  Journ.  78. 

10.  An  action  of  trespass  quare  clausum  fregit 
is  a  local  action.     Ibid. 

11.  To  an  action  of  trespass  for  an  assault  and 


general  principle.     Ibid. 

93.  The  eighth  article  of  the  treaty  must  be 
intended  to  stipulate  expressly  for  the  security 
to  private  property,  which  the  laws  and  usages 
of  nations  would,  without  express  stipulation, 
have  conferred.  No  construction  which  wouKi 
impair  that  securit)-,  further  than  its  positive 
words  require,  would  seem  to  be  admissible. 
Without  it,  the  titles  of  intlividuals  would  re- 
main as  valid  under  the  new  government,  as 
they  were  under  the  old.  And  those  titles,  so 
far  at  least  as  they  were  consummated,  might  be 
asserted  in  the  courts  of  the  United  States,  in- 
dependently of  thi's  article.     Ibid. 

94.  The  treaty  was  drawn  up  in  the  Spanish 
as  well  as  in  the  English  languages.  Both  are 
original,  and  were  unquestionably  intended  by 
the  parties  to  be  identicai.  The  Spanish  has 
been  translated ;  and  it  is  now  understood  that 
the  article  expressed  in  that  language  is,  that 
'•  the  giants  shall  remain  ratified  and  confirmed 
to  the  persons  in  possession  of  them,  to  the  same 
extent,"  &c.,  thus  conforming  exactly  to  the 
universally  received  law  of  nations.     Ibid. 

95.  If  the  English  and  Spanish  part  can,  with- 
out violence,  be  made  to  agree,  that  construction 
which  establishes  this  conformity  ought  to  pre- 
vail.    Ibid. 

96.  No  violence  is  done  to  the  language  of 
the  treaty  by  a  construction  which  conforms  the 
English  and  Spanish  to  each  other.  Although 
the  words  -shall  be  ratified  and  confirmed,"  are 
properly  words  of  contract,  stipulating  for  some 
future  legislation,  they  are  not  necessarily  50. 
They  may  import  that  "they  shall  be  ratified 
and  confirmed"  by  force  of  the  in.strument  itself. 
When  it  is  observed  that  in  the  counterpart  of 
the  same  treaty,  executed  at  the  same  time,  by 
the  same  parties,  they  are  used  in  this  sense, 
the  construction  is  proper,  if  not  unavoidable. 
Ibid. 

97.  In  the  case  of  Foster  v.  Elam,  2  Peters, 
253,  the  supreme  court  considered  those  words 
importing  a  contract.  The  Spanish  part  of  the 
treaty  was  not  then  brought  into  view,  and  it 
was  then  supposed  there  was  no  variance  be- 
tween them.  It  was  not  supposed  that  there 
was  even  a  formal  difTerence  of  expression  in 
the  same  instrument,  drawn  up  in  the  language 
of  each  party.     Had   this  circumstance   been 
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battery,  and  false  imprisonment,  the  defendant 
pleaded  that  a  congress  was  held  and  sitting 
during  the  period  of  the  trespasses  complained 
of,  that  the  house  of  representatives  had  re- 
solved that  the  plaintiff"  had  been  guilty  of  a 
breach  of  the  privileges  of  the  house,  and  of  a 
high  contempt  of  the  dignity  and  authority  of 
the  same,  and  had  ordered  that  the  speaker 
should  issue  his  warrant  to  the  serjeant-at-arms, 
commanding  him  to  take  the  plaintiff  into  cus- 
tody, wherever  to  be  found,  and  to  have  him 
before  the  house  to  answer  to  the  said  charge  ; 
and  that  the  speaker  did  accordingly  issue  such 
a  warrant,  reciting  the  said  resolution  and  order, 
and  commanding  the  serjeant-at-arms  to  take 
the  plaintiff  into  custody,  &c.,  and  delivered  the 
said  warrant  to  the  defendant  the  serjeant-at- 
arms.  By  virtue  of  which  warrant  the  defend- 
ant arrested  the  plaintiff,  and  conveyed  him  to 
the  bar  of  the  house,  where  he  was  heard  in  his 
defence,  touching  the  matter  of  the  said  charge ; 
and  the  examination  being  adjourned  from  day 
to  day,  and  the  house  having  ordered  the  plain- 
tiff into  custody,  he  was  accordingly  detained  by 
the  defendant,  until  he  was  finally  adjudged  to 
be  guilty,  and  convicted  of  the  charge  aforesaid, 
and  ordered  to  be  forthwith  brought  to  the  bar 
and  reprimanded  by  the  speaker,  and  then  dis- 
charged from  custody;  and  after  being  thus  re- 
primanded, was  actually  discharged  from  the 
arrest  and  custody  aforesaid :  Held,  that  the 
matters  set  forth  in  the  plea  amounted  to  a  legal 
justification.  Anderson  v.  Dicnyi,  6  Wheat.  204  : 
5  Cond.  Rep.  69. 

12.  No  action  can  be  maintained,  at  common 
law,  for  an  illegal  capture;  if  the  supposed  tres- 
pass be  a  capture  as  prize,  it  cannot  be  sus- 
tained: for  if  the  decision  of  the  question  of 
prize  or  no  prize  be  involved,  it  e.vclusively  be- 
longs to  the  admiralty.  Sonymire  et  al.  v.  Keating;, 
2  Gallis.  C.  C.  R.  325. 

13.  Every  marine  capture  is  at  the  peril  of 
the  party.  The  captor  must,  therefore,  show 
just  grounds  for  the  violence,  or  he  is  liable  to 
an  action  of  trespass  for  damages;  and  before 
he  can  have  a  condemnation  of  the  vessel,  he 
must  prove  the  ship  to  be  enemies'  property. 
Miller  el  d.  v.  The  Resolution,  2  Dall.  1. 

14.  An  officer  of  a  belligerent  vessel  of  war 
cannot  be  arrested  or  sued  in  the  neutral  nation, 
at  the  suit  of  or  at  the  instance  of  individuals  for 
any  capture  made  on  the  high  seas,  and  carried 
for  adjudication  into  a  belligerent  port.  United 
Slates  V.  Peters,  3  Dall.  129;   1  Cond.  Rep.  60. 

15.  A  vessel  belonging  to  citizens  of  the  Uni- 
ted States,  then  neutral,  being  captured  by  a 
belligerent;  and  run  on  shore  by  the  prize  crew 
to  avoid  recapture  by  the  other  belligerent,  and 
totally  lost :  another  prize  vessel  and  cargo  within 
the  limits  of  the  United  States,  being  attached 
by  the  original  American  owner,  an  agreement 
was  made  between  the  parties  that  the  attached 
property  should  be  sold,  and  the  proceeds  paid 
into  court,  to  abide  the  issue  of  a  suit  instituted 
against  the  captors  for  damages:  Held,  that  the 
defendants  being  answerable  for  the  property 
destroyeti,  whatever  might  have  been  the  irre- 
gularity of  attaching  other  property  of  the  cap- 


tors, it  was  completely  obviated  by  the  agree- 
ment. Del  Col  V.  Arnold,  3  Dall.  333 ;  1  Cond. 
Rep.  150. 

16.  The  owners  of  a  privateer  are  responsible 
for  the  conduct  of  their  agents,  the  officers  and 
crew,  to  all  the  world  ;  and  the  measure  of  such 
responsibility  is  the  full  value  of  the  property 
injured  or  destroyed.     Ibid. 

17.  The  commander  of  a  United  States'  ship 
of  war,  if  he  seizes  a  vessel  on  the  high  seas 
without  probable  cause,  is  liable  to  make  resti- 
tution in  value,  with  damages  and  co-sts,  even 
although  the  vessel  is  taken  out  of  his  possession 
by  a  superior  force;  and  the  owner  is  not  bound 
to  look  to  the  recaptor,  but  may  abandon,  and 
hold  the  original  captor  liable  for  the  whole  loss. 
Maley  v.  Shattuck.  3  Cranch,  458;  1  Cond.  Rep. 
597. 

18.  Trespass  lies  against  a  collector  of  milui>. 
fines,  who  distrains  for  a  fine  imposed  by  a  court- 
martial  on  a  person  not  liable  to  militia  duty; 
the  court-martial  having  no  jurisdiction  of  such 
cases.  Wise  v.  Withers,  3  Cranch,  33l ;  1  Cond. 
Rep.  552. 

19.  Where  the  captor  transcends  his  powers 
and  rights,  he  becomes  guilty  of  a  marine  tres- 
pass, and  is  amenable  in  damages  for  the  injury 
sustained.  The  Anna  Maria,  2  Wheat.  327;  4 
Cond.  Rep.  139. 

20.  To  enable  a  plaintiff  to  maintain  trespass 
or  trover  for  an  injury  to  personal  property,  the 
plaintiff  must  have  had,  at  the  time  the  injury 
was  done,  either  actual  or  constructive  possession 
of  the  thing,  as  well  as  a  general  or  constructive 
property  in  it.  Corfield  v.  Coryell,  4  Wash.  C. 
C.  R.  371. 

21.  Trespass  lies  against  a  collector  of  taxes 
for  imprisoning  a  party  who  is  taxed  as  an  inha- 
bitant of  a  town,  if  he  is  not  an  inhabitant;  for 
the  assessors  have  no  right  to  tax  a  person  not 
an  inhabitant :  and  if  they  do,  it  is  an  excess  of 
jurisdiction.  Thurston  \ .  Martin,  b  Mason's  C. 
C.  R.  497. 

22.  An  action  of  trespass  on  lands  is  a  local 
action,  and  the  trespasser  is  not  liable  to  an  ac- 
tion unless  he  is  found  within  the  jurisdiction 
where  the  lands  lie.  Livingston  v.  Jefferson,  1 
Brockenb.  C.  C.  R.  203. 

2.  Pleadings  in  Actions  of  Trespass. 

23.  If  a  suit  be  brought  against  the  seizing 
officer  for  the  supposed  trespass,  while  the  suit 
for  the  forfeiture  is  depending,  the  fact  of  such 
pendency  may  be  pleaded  in  abatement,  or  as  a 
temporary  bar  to  the  action.  If  after  a  decree 
of  condemnation,  then  that  fact  may  be  pleaded 
as  a  bar;  if  after  an  acquittal  with  a  certificate 
of  reasonable  cause  of  seizure,  then  that  may  be 
pleaded  as  a  bar;  if  after  an  acquittal  without 
such  certificate,  the  officer  is  without  any  justi- 
fication for  the  seizure,  and  it  is  definitively  set- 
tled to  be  a  tortious  act.  Gelslon  ct  al.  v.  Hoyt, 
3  Wheat.  246;  4  Cond.  Rep.  244. 

24.  If  to  an  action  of  trespass  in  a  state  court 
for  a  seizure,  the  seizing  officer  plead  the  fact 
of  forfeiture  in  his  defence,  without  averring  a 
lis  pendens  or  a  condemnation,  or  an  acquittal 
with  a  certificate  of  reasonable  cause  of  seizure, 
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Ilie  plea  is  bad  ;  for  it  attempts  to  put  in  issue 
ll>e  question  of  forfeiture  iu  a  state  eourt.  Jbid. 
•25.  Tlie  statute  of  June  5,  1794,  ch.  226,  sec. 
3.  prohibiting  the  fitting  out  any  ship,  &c.,  for 
the  serviee  of  any  foreign  prince  or  stale,  to 
cruise  against  the  subjects,  &c.,  of  any  other  fo- 
reign prince  or  state,  does  not  apply  to  any  new 
government,  unless  it  has  been  acknowledged 
by  the  United  States,  or  by  the  government  of 
the  country  to  which  such  new  state  belonged  ; 
and  a  plea  which  sets  up  a  forfeiture  under  that 
act,  in  tilting  out  a  ship  to  cruise  against  such 
new  state,  must  aver  such  recognition,  or  it  is 
bad.     llnd. 

26.  A  plea  justifying  a  seizure  under  this  sta- 
tute, need  not  slate  the  particular  prince  or  state 
by  name  against  whom  the  ship  was  intended  to 
cruise.     Ibid. 

27.  A  plea,  justifying  a  seizure  and  detention 
by  virtue  of  the  seventh  section  of  the  act,  under 
the  express  instructions  of  the  President,  must 
aver  that  the  naval  or  military  force  of  the  United 
States  was  employed  for  that  purpose,  and  that 
the  seizor  belonged  to  the  force  so  employed. 
That  section  was  not  intended  to  apply,  except 
to  cases  where  a  seizure  or  detention  could  not 
be  enforced  by  the  ordinary  civil  power,  and 
there  was  a  necessity  in  the  opinion  of  the  Pre- 
sident to  employ  a  naval  or  military  power  for 
this  purpose.     Ibid. 

28.  A  plea  alleging  a  seizure  for  a  forfeiture 
as  a  justification,  should  state  not  only  the  facts 
relied  on  to  establish  the  forfeiture,  but  aver  that 
thereby  the  property  became,  and  was  actually 
forfeited,  and  was  seized  as  forfeited.     Ibid. 

29.  To  trespass  for  taking,  detaining,  and  con- 
verting property,  it  is  sufficient  to  plead  a  justi- 
fication of  the  taking  and  detaining;  and  if  the 
plaintiff  rely  on  the  conversion,  he  should  reply 
to  it  by  way  of  new  assignment.     Ibid. 

30.  In  a  plea  of  justification  by  the  marshal, 
in  an  action  of  trespass  for  not  levying  an  exe- 
cution, setting  forth  a  remission  by  the  secretary 
of  the  treasury,  of  the  forfeiture  or  penalty  on 
which  the  judgment  was  obtained,  it  is  not  ne- 
cessary to  set  forth  the  statement  of  facts  upon 
which  the  remission  was  founded.  United  States 
V.  Morris,  10  Wheat.  246;  5  Cond.  Rep.  90. 

31.  It  would  be  useless  and  mere  surplusage 
to  set  forth  the  statement  of  such  facts  in  the 
plea  as  would  not  be  traversable.  The  secre- 
tary of  the  treasury  is  by  law  made  the  exclu- 
sive judge  of  these  facts,  and  it  is  not  competent 
for  any  tribunal,  collaterally,  to  call  in  question 
the  competency  of  the  evidence,  or  its  sufficiency 
to  procure  the  remission.     Ibid. 

32.  It  is  therefore  sufficient  that  the  plea,  by 
setting  out  the  warrant  at  large,  contains  a  suffi- 
cient averment  that  the  statement  of  facts  had 
been  transmitted  to  the  secretary  of  the  treasury, 
by  the  proper  ofllcer,  as  required  by  the  act  of 
congress  of  March  3,  1797,  ch.  361.  Story's  Laws 
U.  S.     Ibid. 

33.  The  plea  of  non  cepif  puis  in  issue  the 
fact  of  an  actual  taking;  and  unless  there  has 
been  a  wrongful  taking  from  the  possession  of 
another,  it  is  not  a  taking  within  the  issue  ;  and 

wrongful  detainer  after  a  lawful  taking  is  not 


equivalent  to  a  wrongful  original  taking. 
V.  Head,  1  Mason's  C.  C.  R.  319. 


Meany 


3.  Damages  in  Actions  of  Trespass. 

34.  On  an  illegal  seizure,  the  original  wrong- 
doer may  be  made  responsible  for  the  loss  actu- 
ally sustained  in  a  case  of  gross  anil  wanton  out- 
rage, but  the  owners  of  a  privateer,  who  are  only 
constructively  liable,  are  not  bound  to  the  extent 
of  vindictive  damages.  The  Amiable  Nancy,  3 
Wheat.  546;  4  Cond.  Rep.  322. 

35.  Damages  are  not  recoverable  in  such  case 
for  a  deterioration  of  the  cargo,  not  occasioned 
by  the  improper  conduct  of  the  captors.     Ibid. 

36.  The  possible  or  probable  profits  of  an  un- 
finished vojage,  afford  no  rule  to  estimate  the 
damages,  in  a  case  of  marine  trespass.  La 
Amistad  de  Rues,  5  Wheat.  385 ;  4  Cond.  Rep. 
697. 

37.  The  prime  cost  or  value  of  the  property 
lost,  and,  in  case  of  injury,  the  diminution  in 
value,  by  reason  of  the  injury,  with  interest 
thereon,  affords  the  true  rule  for  estimating  da- 
mages in  such  a  case.     Ibid. 

38.  An  item  for  the  ransom  of  the  ves.sel  and 
cargo,  which  had  been  subsequently  seized  by 
another  belligerent,  as  alleged,  for  the  want  of 
papers  of  which  the  vessel  had  been  deprived 
by  the  first  captors,  will  not  be  admitted  in  esti- 
mating the  damages.     Ibid. 

39.  In  cases  of  illegal  capture,  where  the  ves- 
sel and  cargo  have  been  entirely  lost  to  the 
owner,  the  proper  measure  of  damages  is  the 
prime  value  and  interest  to  the  judgment ;  in 
the  case  of  gross  illegality,  damages  have  been 
restricted  to  demurrage  and  interest  on  the  prin- 
cipal of  the  captured  property.  The  Lively,  1 
Gallis.  C.  C.  R.  315. 

40.  Where  the  property  has  been  sold,  and  no 
account  of  sales  has  been  rendered,  the  value  is 
estimated  at  the  prime  cost,  and  ten  per  cent, 
profit ;  where  an  account  of  sales  is  rendered, 
that  in  general  is  made  the  measure  of  the  de- 
cree.    Ibid. 

41.  Freight  is  a  proper  item  for  allowance  in 
estimating  the  damages  arising  from  illegal  cap- 
ture, where  the  voyage  has  been  lost,  or  the 
cargo  been  unliveried.     Ibid. 

42.  But  it  is  not  to  be  allowed  where  the 
vessel  has  been  restored  with  the  cargo  on 
board,  antl  in  a  situation  capable  of  performing 
the  voyage.     Ibid. 

43.  Supposed  profits  are  not  to  form  an  item  of 
damage  in  case  of  restitution.     Ibid. 

44.  If  captors  wantonly  injure  the  captured 
crew,  the  prize  court  will  award  damages  for 
personal  ill  usage.     Ibid. 

45.  The  extraordinary  expenses  of  vindicating 
the  right  of  the  plaintiff,  such  as  counsel  fees 
and  expenses  of  witnesses,  beyontl  the  taxable 
costs,  ought  not  to  be  considered  in  estimating 
damages  in  cases  of  tort.  Whittemore  v.  Cutler, 
1  Gallis.  C.  C.  R.  429. 

46.  Where  a  capture  has  been  made  after  the 
expiration  of  the  time  within  which,  by  the 
treaty  of  peace,  captures  could  lawfully  be 
made,  the  owners  are  entitled  to  compensation 
for  the  loss  of  the  goods  which  have  been  con- 
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sumed  or  destroyed  by  the  captors;  but  where 
the  captors  have  acted  with  good  faith,  the 
damages  are  not  to  exceed  the  amount  of  the 
loss:  and  the  onus  probandi  is  on  the  claimants. 
The  Ulpiano,  1  Mason's  C.  C.  R.  91. 

47.  In  an  action  against  the  owner  of  a  vessel 
for  an  injury  done  to  the  plaintiff's  goods  by  the 
neglect  of  the  master,  the  proper  measure  of 
damages  is  the  difference  between  the  prime 
cost  and  charges,  and  the  amount  of  the  sales, 
not  the  probable  profits  if  the  goods  had  gone 
safe.  Dusar  v.  Murgatroyd,  1  Wash.  C.  C.  R.  13. 

48.  Where  a  vessel  has  been  lost  in  conse- 
quence of  an  illegal  capture,  the  value  of  the 
vessel,  the  prime  cost  of  all  the  cargo,  with  all 
clmrges,  and  the  premium  of  insurance,  are  to 
be  allowed  in  ascertaining  the  damages  in  an  ac- 
tion of  trespass  for  such  illegal  taking.  The 
Anna  Maria,  2  Wheat.  327;  4  Cond.  Rep.  139. 

49.  If  a  belligerent  captures  and  retains  pro- 
perty, he  does  it  at  his  peril.  Should  the  cap- 
ture and  detention,  on  investigation,  turn  out  to 
be  unwarranted  by  the  law  of  nations,  or  forbid 
by  a  particular  treaty,  he  is  bound  to  make  am- 
ple compensation  in  damages.  Hollingsworth  v. 
The  Betsey,  2  Adm.  Decis.  330. 

50.  An  officer  making  a  seizure  of  goods, 
without  reasonable  cause,  is  liable  to  damages, 
in  an  action  of  trespass,  for  the  full  amount  of 
the  injury.  Hall  v.  Warren  ct  ah,  2  M'Lean's 
C.  C.  R.  332. 

51.  The  circumstances  may  be  proved  in 
mitigation  of  damages,  but  not  to  excuse  or  jus- 
tify the  seizure.     Ihid. 

52.  There  can  be  no  justification  of  the  act 
of  seizure,  except  on  a  judgment  of  condemna- 
tion, or  a  certificate  of  reasonable  cause.     Ihid. 

53.  Having  possession  of  the  goods,  and  e.\- 
ercising  acts  of  ownership  over  them,  the  plain- 
tiff may  sue,  for  a  trespass  on  them,  in  his  own 
name.     Ihid. 

4.  Trespass  for  Mesne  Profits. 

54.  A  recovery  in  ejectment  is  conclusive  evi- 
dence in  an  action  for  mesne  profits,  against  the 
tenant  in  possession,  when  he  has  been  duly 
served  with  a  notice  in  ejectment ;  whether  he 
appears  and  takes  upon  himself  the  defence,  or 
suffers  judgment  to  go  by  default  against  the  ca- 
sual ejector.  Chirac  v.  Reinicker,  11  Wheat. 
280;  6  Cond.  Rep.  310. 

55.  In  relation  to  third  persons,  the  judgment 
in  ejectment  is  not  conclusive ;  and  if  they  are 
sued  in  an  action  for  mesne  profits,  they  may 
controvert  the  plaintiff's  title  at  large.     Ibid. 

56.  The  action  for  mesne  profits  may  be  main- 
tained against  the  landlord  in  fact,  who  has  been 
in  possession  of  the  land  by  means  of  his  ten- 
ants, and  who  by  his  acts,  commands,  or  co-ope- 
ration, aids  in  the  expulsion  of  the  plaintiff,  and 
in  withholding  possession  from  him.     Ibid. 

57.  The  plaintiffs  in  such  case  are  not  es- 
topped by  the  consent  rule  in  the  action  of  eject- 
ment, by  which  another  person  was  admitted  to 
defend  the  action  as  the  landlord.     Ibid. 

58.  In  an  action  for  mesne  profits,  the  de- 
fendant may  set  off  the  value  of  his  improve- 
ments, but  that  value  ought,  in  the  first  instance, 
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to  be  deducted  from  the  profits  received  before 
the  date  of  the  demise,  and  which  tlie  plaintiff 
is  precluded  from  recovering.  Ilylton  v.  Broivn, 
2  Wash.  C.  C.  R.  165. 

59.  When  the  term  of  the  plaintiff  in  eject- 
rnent  expires  before  the  trial,  although  posses- 
sion of  the  properly  cannot  be  recovered,  yet  he 
may  proceed  for  damages  for  the  trespass  and 
for  the  mesne  profits.  Lessee  of  Brown  v.  Gallo- 
way, Peters'  C.  C.  R.  291. 

60.  In  an  action  for  mesne  profits,  the  con- 
fession of  entry  by  the  defendant  in  the  eject- 
ment, is  sufficient  to  enable  the  plaintiff  to  re- 
cover; aliter,  when  the  judgment  in  the  eject- 
ment was  recovered  by  default.     Ihid. 

61.  In  an  action  of  ejectment  the  plaintiff 
may  recover  mesne  profits,  if  he  has  previously- 
notified  the  defendant  of  his  intention  to  pro- 
ceed for  them;  and  thus  prevented  any  sur- 
prise. Lessee  of  Battin  v.  Bigelow,  Peters'  C.  C. 
R.  452. 


TRIAL. 

1.  The  amendment  to  the  constitution  of  the 
United  States,  by  which  the  trial  by  jury  was 
secured,  may,  in  a  just  sense,  be  well  construed 
to  embrace  all  suits  which  are  not  of  equity  or 
admiralty  jurisdiction,  whatever  may  be  the  pe- 
culiar form  which  they  may  assume  to  settle 
legal  rights.  Parsons  v.  Bedford  el  al.,  3  Peters, 
433. 

2.  The  trial  by  jury  is  justly  dear  to  the 
American  people.  It  has  always  been  an  ob- 
ject of  deep  interest  and  solicitude,  and  every 
encroachment  upon  it  has  been  watched  with 
great  jealousy.  The  right  to  such  a  trial  is,  it  is 
believed,  incorporated  into,  and  secured  in  every 
state  constitution  in  the  Union.     Ibid. 

3.  Where  there  is  no  evidence  tending  to 
prove  a  particular  fact,  the  court  are  bound  so  to 
instruct  the  jury  when  requested;  but  they  can- 
not, legally,  give  any  instructions  which  will  take 
from  the  jury  the  right  of  weighing  what  effect 
the  evidence  shall  have.  An  instruction  founded 
on  part  of  the  evidence  is  erroneous.  Greenleaf 
V.  Birth,  9  Peters,  292. 

4.  The  circuit  court  was  requested  to  say  to 
the  jury,  that  the  facts  given  in  evidence  in  the 
trial  of  the  case  did  not  import  such  a  lending 
as  would  support  the  defence  of  usury.  By  the 
supreme  court : — The  court  was  asked  to  usurp 
the  province  of  the  jury,  and  to  decide  on  the 
sufficiency  of  the  testimony,  in  violation  of  the 
well-established  principle,  that  the  law  is  re- 
ferred to  the  court,  the  fact  to  the  jury.  Scott  v. 
Lloyd,  9  Peters,  418. 

5.  An  instruction  to  the  jury  which  would 
separate  the  circumstances  of  the  case  from 
each  other,  and  the  object  of  which  is  to  induce 
the  court,  after  directing  the  jury  that  they  ought 
to  be  considered  together,  to  instruct  them  that, 
separately,  no  one  in  itself  amounted  to  usury, 
ought  not  to  have  been  given.     Ibid. 

6.  The  court  ought  not  to  instruct,  and  indeed 
cannot  instruct,  on  the  sufficiency  of  evidence; 
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but  no  instruction  to  the  jury  shouKl  be  given 
exoopt  upon  evidence  in  the  case.  Where  there 
is  evidence  on  a  point,  the  court  may  be  calleil 
upon  to  instruct  the  jury  on  the  law,  but  it  is  tor 
them  to  determine  on  the  eflect  of  evidence. 
Chesapeake  and  Ohio  Canal  Co.  v.  Knapp  and 
others.  9  Peters,  541. 

7.  The  clause  ot"  the  eighth  section  of  the  act 
of  congress,  '-for  the  punishment  of  crimes 
against  the  United  States,"  which  ])rovides  that 
"  the  trial  of  crimes  committed  on  the  high  seas, 
or  in  any  place  out  of  the  jurisdiction  of  any  par- 
ticular state,  shall  be  in  the  district  where  the 
ortender  is  apprehemled,  or  into  which  he  may 
be  first  brought  :"'  applies  only  to  olfences  com- 
mittetl  on  the  high  seas,  or  in  some  river,  haven, 
basin  or  bay,  not  within  the  jurisdiction  of  a 
particular  state:  and  not  to  the  territories  of  the 
United  States,  where  regular  courts  are  estab- 
lished competent  to  try  those  offences.  Ex 
parte  Bellman  and  Swartwout,  4  Cranch,  76 ;  2 
Cond.  Rep.  33. 

8.  Where  several  persons  are  charged  in  one 
indictment  with  the  same  oflence,  each  defen- 
dant has  a  right  to  be  tried  separately.  United 
States  v.Sharpe,  Peters'  C.  C.  R.  118. 

9.  The  continuance  of  a  cause  by  consent,  or 
by  order  of  court,  while  it  is  under  a  rule  for 
trial  or  non  pros.,  does  not  discharge  the  rule  ; 
and  the  rule  continues  until  it  is  expressly  dis- 
charged. If  a  cause  be  continued  by  consent, 
it  is  the  duty  of  the  parties  to  be  ready  for  trial 
at  any  subsequent  time;  and  notice  of  an  inten- 
tion to  try  the  cause  is  not  necessary  from  either 
party.  King  of  Spain  v.  Oliver,  Peters'  C.  C.  R. 
276. 

10.  W^here  a  verdict  of  "guilty"  was  found 
against  three  of  four  mariners,  charged  with 
'•revolt."  and  could  not  agree  as  to  the  fourth 
person  charged,  the  court  allowed  the  district 
attoniev  to  enter  a  nolle  prosequi  as  to  him. 
United  'Slates  v.  Kelly  ct  ah,  4  Wash.  C.  C.  R. 
528. 

11.  In  an  indictment  for  destroying  a  vessel  at 
sea,  of  which  the  defendant  was  master,  thirty- 
five  jurors  may  be  challenged  by  the  defendant. 
United  States  v.  Johns,  1  Wash.  C.  C.  R.  363. 

12.  The  circuit  courts  of  the  United  States  are 
bound  to  try  all  crimes  committed  within  the 
district  which  are  duly  presented  before  them; 
but  not  to  try  them  in  the  county  where  Ihey 
have  been  committed.  United  States  v.  Wilson 
ly  Porter,  Baldwin's  C.  C.  R.  117. 

13.  Where  a  jury  is  necessary  to  try  a  cause, 
the  legislature  of  the  state  cannot  reduce  the 
number  required  by  common  law;  which  de- 
fines a  jury  to  be  a  body  of  twelve  men.  Bona- 
parte v.  The  Camden  and  Amboy  Railroad  Co., 
Baldwin's  C.  C.  R.  222. 

14.  By  the  adoption  of  the  seventh  amend- 
ment of  the  constitution  of  the  United  States, 
the  people  of  the  United  States  have  declared 
that  the  right  of  jury  trial  shall  not  depend  on 
legislative  or  judicial  discretion.  Baker  v.  Bid- 
die.  Baldwin's  C.  C.  R.  404. 

15.  It  is  not  a  sufficient  ground  for  the  delay 
of  a  trial  in  a  capital  case,  that  the  party  wishes 
it,  in  order  to  procure   papers  from  a  foreign 


country;  since  the  circuit  court  of  the  United 
States  cannot  issue  process  which  will  be  effec- 
tual in  procuriiiir  them.  United  Slates  v.Gibert, 
2  Sunnier's  C.  C.  R.  19. 

16.  Whether  the  prisoners  shall  be  tried  sepa- 
rately, or  together,  rests  in  tlie  discretion  of  the 
court.  Where  the  reason  assigned  for  a  sepa- 
rate trial  was  that  tiie  prisoners  might  use  the 
testimony  in  their  defence  :  Held,  that  this 
would  not  justify  the  court  in  the  exercise  of  its 
discretion.      Ibtd. 

17.  The  clerk  of  the  court,  upon  the  arraign- 
ment of  the  prisoners,  did  not,  on  their  pleading 
not  guilty,  proceed  to  ask  them  how  they  would 
be  tried  ;  so  that  they  might  have  replied,  as 
usual,  '•  by  God  and  my  country."  Held,  that 
under  the  laws  of  the  United  Slates,  the  plea  of 
not  guilty,  put  the  prisoners  upon  the  country  by 
a  sufficient  issue,  without  any  other  express 
words.     J  bid. 

18.  Where  one  of  the  jurors,  on  a  trial  for 
treason,  had  previously  made  declarations,  as 
well  in  relation  to  the  prisoner  personally,  as  to 
the  general  question  of  the  insurrection,  in  which 
the  defendant  was  accused  of  participating,  ma- 
nifesting a  bias  or  predetermination,  a  new  trial 
will  be  awarded.  United  States  v.  Fries,  3  Dall. 
515. 

19.  If,  before  a  verdict  be  agreed  upon,  one 
of  the  jury  separate  from  his  fellows  by  mistake, 
and  afterwards  rejoin  them,  and  there  is  no 
room  for  any  unfavourable  presumption,  the 
court  will  not,  on  that  ground  alone,  award  a 
new  trial.  Burrill  v.  Phillips,  1  Gallis.  C.  C.  R. 
360. 

20.  "It  is  not  known  that  the  inadvertence  of 
counsel  in  the  management  of  a  case,  has  ever 
been  considered  as  a  substantial  ground  for  grant- 
ing a  new  trial;  and  it  would  certainly  be  a  dan- 
gerous [practice  to  introduce  it  at  this  time." 
Per  Story,  Justice.  Meeker  v.  Wilson,  1  Gallis. 
C.  C.  R.  419. 

21.  In  a  capital  case,  insanity  of  one  of  the 
jurors  is  a  good  cause  for  discharging  the  jury, 
without  the  consent  of  the  prisoner  or  his  coun- 
sel. United  States  v.  Haskell  fy  Francis,  4  Wash. 
C.  C.  R.  402. 

22.  Such  discharge  of  the  jury  is  in  the  di.s- 
cretion  of  the  court,  and  it  cannot  form  the  sub- 
ject of  a  plea  in  bar  to  the  further  trial  of  the 
prisoner.     Ibid. 

23.  During  a  trial  for  a  capital  offence,  the 
jury,  after  the  adjournment  from  day  to  day, 
previous  to  the  charge,  may  take  refreshments; 
not  afterwards.     Ibid. 

24.  The  prohibition  in  the  constitution  of  the 
United  States,  '-nor  shall  any  person  be  subject, 
for  the  same  offence,  to  be  twice  put  in  jeopardy 
of  life  or  limb."  means  that  no  person  shall  be 
tried  a  second  time  for  the  same  offence,  after  a 
trial  by  a  regular  and  competent  jury,  upon  a 
good  indictment;  whether  there  be  a  verdict  of 
acquittal  or  conviction.  Therefore,  the  circuit 
court  of  the  United  States  cannot  grant  a  new 
trial  in  a  capital  case,  after  a  verdict  regularly 
rendered  upon  a  sufficient  indictment.  Davis,  J. 
dissenting,  held  that  the  privilege  intended  lobe 
secured  by  the  prohibition,  might  be  waived  by 
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the  prisoner.  Query,  if  this  prohibition  extends 
to  the  state  courts.  United  States  v.  Gibert,  2 
Sumner's  C.  C.  R.  19. 

25.  According  to  the  constitution  of  the  United 
States,  "no  fact,  once  tried  by  a  jury,  shall  be 
otherwise  re-examined,  than  according  to  the 
rules  of  the  common  law;"  therefore,  indepen- 
dent of  the  express  prohibition  of  the  constitu- 
tion, there  can  be  no  new  trial  in  capital  cases, 
after  a  regular  trial  once  had  upon  a  good  indict- 
ment.    Ibid. 

26.  Where  the  officers  attending  upon  a  jury, 
under  a  mistake  of  duty,  permitted  them  to  read 
the  newspapers ;  the  officer  first  inspecting  them, 
and  cutting  out  every  thing  that  in  any  manner 
related  to  the  trial ;  and  it  appeared,  that  in  point 
of  fact,  the  jury  never  saw  any  thing  in  any 
newspaper  relative  to  the  trial ;  and.  after  the 
charge  from  the  court,  were  not  allowed  to  see 
any  until  they  had  delivered  their  verdict :  Held, 
that  it  was  an  irregularity  in  the  officer,  but  not 
sufficient  to  justify  the  court  in  setting  aside  a 
verdict,  and  granting  a  new  trial,  or  treating  the 
matter  as  a  mis-trial.     Ibid. 

27.  Nor  would  it  be  sufficient  for  this  purpose 
to  show,  that  some  of  the  jurors  drank  ardent 
spirits  during  the  trial,  when  the  prisoners'  coun- 
sel consented  in  open  court  to  this  indulgence, 
to  those  whose  health  might  require  it,  unless  it 
was  shown  that  the  indulgence  was  grossly 
abused,  and  operated  injuriouslv  to  the  prisoners. 
Ibid. 

28.  Where  the  prisoners  were  placed  within 
the  bar,  and  within  a  reasonable  distance  from 
the  counsel,  who  could  constantly  have  free  ac- 
cess to  them,  and  to  whom  the  court  stated,  that 
every  delay  of  lirne  for  that  purpose  would  be 
cheerfully  given,  and  it  was  given:  Held,  that 
to  place  the  prisoners  in  the  very  front  benches 
of  the  bar,  by  the  side  of  their  counsel,  would 
have  been  an  inconvenient  and  unnecessary  in- 
dulgence, and  that  the  court  did  not  err,  under 
the  circumstances  of  the  case,  in  refusing  it. 
Ibid. 

29.  The  court  did  not  err,  in  refusing  to  have 
the  order  of  the  prisoners  (twelve  in  number) 
changed,  before  the  introduction  of  each  of  the 
witnesses  for  the  government,  who  were  ex- 
cluded from  the  court-room,  and  after  the  first 
of  these  witnesses  had  been  examined,  and  had 
retired.     Ibid. 

30.  It  would  be  improper  to  grant  a  new  trial, 
on  the  ground  of  newly-discovered  evidence, 
proceeding  from  persons  who  were  charged  as 
joint  offenders  with  the  prisoners,  and  were  in- 
competent at  the  time  of  the  trial,  but  have  been 
acquitted.     Ibid. 

31.  After  the  jury  are  sworn,  and  witnesses, 
in  a  criminal  case,  the  prosecuting  attorney  has 
no  right  to  enter  a  nolle  prosequi  on  the  indict- 
ment. United  Stales  v.  Shoemaker,  2  M'Lean's  C. 
C.  R.  114. 

32.  An  abandonment  of  the  prosecution,  under 
such  circumstances,  is  equivalent  to  an  acquittal. 
Ibid. 

33.  Under  certain  emergencies,  the  court  may 
discharge  a  jury  in  criminal  ca.ses.     Ibid. 


TROVER. 

1.  Infancy  is  a  bar  to  an  action  by  an  owner 
against  his  supercargo  for  breach  of  instructions, 
but  not  to  an  action  of  trover  for  the  goods.  Still, 
however,  infancy  may  be  given  in  evidence  in 
an  action  of  trover  upon  the  plea  of  not  guilty, 
not  as  a  bar,  but  to  show  the  nature  of  the  act 
which  is  supposed  to  be  a  conversion.  Vasse  v. 
Smith,  6  Cranch,  226  ;  2  Cond.  Rep.  353. 

2.  The  conversion  is,  in  its  nature,  a  tort,  and 
is  not  within  that  class  of  cases  for  which  in- 
fancy can  afford  protection.     Ibid. 

3.  An  infant  is  liable  in  trover,  although  the 
goods  were  delivered  to  him  under  contract,  and 
although  they  were  not  actually  converted  to  his 
own  use.     Ibid. 

4.  A  factor  cannot  pledge  the  goods  of  his 
principal  for  his  own  debts;  and  if  he  does,  the 
principal  may,  after  a  demand  and  refusal,  main- 
tain trover  for  them  against  the  pawnee.  Van 
Amringe  v.  Peabody,  1  Mason's  C.  C.  R.  440. 

5.  Replevin  does  not  lie  unless  there  has  been 
an  unlawful  taking  from  the  possession  of  an- 
other. If.  after  a  bailment  of  goods,  they  are 
unlawfully  converted  or  detained,  detinue  or 
trover,  and  not  replevin,  is  the  remedy.  Meany 
V.  Head,  1  Mason's  C.  C.  R.  319. 

6.  When  a  party,  holding  goods  in  his  posses- 
sion, adverselj^,  has  paid  rent  for  the  premises 
in  which  they  are  stored,  it  is  not  necessary  to 
tender  the  rent,  in  order  to  enable  the  owner  of 
the  goods  to  maintain  trover.  Allen  v.  Ogden,  1 
Wash.  C.  C.  R.  176. 

7.  If,  upon  a  demand,  the  defendant  said  he 
would  retain  the  goods  demanded,  and  that  he 
knew  a  suit  would  be  brought :  this  is  evidence 
of  conversion.     Ibid. 

8.  To  enable  a  plaintiff  to  maintain  trespass 
on  trover,  for  an  injury  to  personal  property,  the 
plaintiff  must  have  had  at  the  time  of  the  injury, 
either  actual  or  constructive  possession  of  the 
property,  as  well  as  a  general  or  constructive 
property  in  it.  Corfield  v.  Coryell,  4  Wash.  C.  C. 
R.  371. 

9.  In  trover,  a  mere  demand  and  refusal  is 
not,  in  all  cases,  evidence  of  conversion.  Where 
the  demand  is  made  by  an  agent,  and  the  refusal 
is  for  defect  of  authority  in  the  agent,  or  for  re- 
fusal to  show  his  authority,  it  is  not  evidence  of 
a  conversion.  Aliter,  where  there  is  no  request 
to  see  the  authority,  and  the  refusal  to  deliver 
the  property  turns  on  other  and  distinct  grounds. 
Watt  v.  Potter,  2  Mason's  C.  C.  R.  77. 

10.  A  received  goods  from  B  and  C,  on  an 
agreement  that  A  should  take  them  for  sale 
from  place  to  place,  pay  the  invoice  price  for 
such  as  were  sold,  and  return  those  unsold,  be- 
ing credited  with  the  invoice  price  of  the  goods 
relumed,  and  he  to  receive  the  surplus  of  the 
sales  over  the  invoice  price.  The  goods  were 
put  up  in  New  York,  and  were  brought  into 
Pennsylvania  for  sale,  where  they  were  attached 
by  the  creditors  of  A,  for  debts  due  by  him  be- 
fore he  received  the  goods.  A  abandoned  the 
goods,  returned  to  New  York,  and  returned  the 
invoices  to  B  and  C.     B  and  C  could  recover  in 
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trover  aguinst  the  sheiiH',  for  takiiiir  the  ^ooils 
as  the  property  of  A.  Merrill  i)"  Foster  v.  limkery 
Baldwins  C.  C.  II.  528. 


TRUST  AND  TRUSTEE. 

1.  A  trustee  cannot  purchase,  or  acquire  by 
exchange,  liie  trust  property.  U'orinlcy  v.  ]Vorm- 
Icij,  8  Wheat.  421;  5  Coml.  Rep.  473. 

2.  Where  the  trustee  in  a  marriage  settlement, 
has  a  power  to  sell,  and  reinvest  the  trust  pro- 
perly, whenever,  in  his  opinion,  the  purchase- 
money  may  be  laid  out,  advantageously,  for  the 
cestui  que  trusts,  that  opinion  must  be  fairly  and 
honestly  exercised;  and  the  sale  will  be  void, 
where  he  appears  to  have  been  inlluenced  by 
private  and  sellisli  interests,  and  the  sale  is  for 
an  inadequate  price.     Ibid. 

3.  Where  a  discretion  is  reposed  in  the  trustee, 
and  confidence  placed  in  his  judgment,  by  the 
instrument  creating  the  trust,  it  is  a  case  pecu- 
liarly subject  to  this  rule;  it  is  contemplated 
that  his  judgment  should  be  free  and  impartial, 
and  unbiassed  by  personal  interests.     Ibid. 

4.  Query,  How  far  a  bona  fide  purchaser,  with 
notice  of  the  breach  of  trust,  in  such  a  case,  is 
bound  to  see  to  the  application  of  the  purchase- 
money  ]    Ibid. 

5.  Where  the  purchase-money  is  to  be  re- 
invested upon  trusts  that  require  time  and  dis- 
cretion, or  the  acts  of  sale  antl  reinvestment  are 
contemplated  to  be  at  a  distance  from  each  other, 
the  purchaser  is  not  bound  to  look  to  the  appli- 
cation of  the  purchase-money.  But,  wherever 
the  purchaser  isafl'ected  with  notice  of  the  facts, 
which  in  law  constitute  the  breach  of  trust,  the 
sale  is  void  as  to  him  ;  and  a  mere  general  denial 
of  all  knowledge  of  fraud  will  not  avail  him,  if 
the  transaction  is  such  as  a  court  of  equity  can- 
not sanction.     Ibid. 

6.  To  establi-sh  the  existence  of  a  trust,  the 
onus  probandi  lies  on  the  party  who  alleges  it. 
Prevost  v.  Gratz,  6  W'heat.  481;  5  Cond.  Rep. 
142. 

7.  In  general,  length  of  time  is  no  bar  to  a 
trust  clearly  established  to  have  once  existed ; 
and  where  fraud  is  imputed  and  proved,  length 
of  time  ought  not  to  exclude  relief.     Ibid. 

8.  But.  as  length  of  time  necessarily  obscures 
all  human  evidence,  and  deprives  parties  of  the 
means  of  ascertaining  the  nature  of  the  original 
transactions^  it  operates,  by  way  of  presumption, 
in  favour  of  innocence,  and  against  imputation 
of  fraud.  It  would  be  unreasonable  after  a  great 
length  of  time,  to  require  exact  proof  of  all  the 
minute  circumstances  of  any  transaction,  or  to 
expect  a  satisfactory  explanation  of  every  diffi- 
culty, real  or  apparent,  with  which  it  may  be 
incumbered.     Ibid. 

9.  The  lapse  of  forty  year.s,  and  the  death  of 
all  the  original  parties,  is  deemed  sufficient  to 
presume  the  discharge  and  extinguishment  of 
a  trust,  proved  once  to  have  existed  by  strong 
circumstances:  by  analogy  to  the  rule  of  law, 
which,  after  a  lapse  of  time,  presumes  the  pay- 


ment of  a  debt,  surrender  of  a  deed,  and  extin- 
guishment of  a  trust,  where  circumstances  le- 
quire  it.     Ibid. 

10.  If  an  agent  locate  land  for  himself,  which 
he  ought  to  locate  for  his  principal,  he  is,  in 
eijuity,  a  trustee;  and  is  liable  to  account  to 
his  principal.  Alassic  v.  Walts,  6  Cranch,  148;  2 
Cond.  Rep.  332. 

11.  If  a  receiver,  executor,  factor,  or  trustee, 
lay  out  the  money  which  he  hokls  in  his  fiduci- 
ary character,  in  the  purchase  of  real  projjerly, 
and  take  the  conveyance  to  himself,  he  who  is 
entitled  to  the  money  may  follow  it,  and  con- 
sider the  purchase  as  made  for  him,  and  for  his 
use,  and  the  purchaser  as  his  trustee.  Phillips 
V.  Crammond,  2  Wash.  C.  C.  11.  441. 

12.  So,  a  resulting  trust  may  arise  to  a  part- 
nership concern,  in  land  purchased  by  one  part- 
ner out  of  the  joint  funds.  This  species  of  re- 
sulting trust  is  subject  to  certain  (lualificalions, 
one  of  which  is,  that  the  person  whose  money  is 
laid  out,  is  not  obliged  to  take  the  land,  and  con 
sider  the  purchaser  as  his  trustee  ;  but  he  may 
elect  to  treat  him  as  his  debtor,  and  compel  him 
to  refund  the  money.     Ibid. 

13.  The  equity  on  which  this  resulting  trust 
is  founded,  may  be  rebutted  even  by  parol  evi- 
dence, and  circumstances  showing  that  a  result- 
ing trust  was  not  intended  by  the  parties :  as  if 
the  person  whose  money  was  laid  out,  declares 
that  the  purchase  was  not  made  for  him  ;  or,  if 
both  parties  treat  it  as  a  purchase  for  the  benefit 
of  him  to  whom  the  conveyance  was  made. 
Ibid. 

14.  Equity  wWl  not  raise  a  trust  in  favour  of 
aliens,  who  are  not  capable  of  holding  lands. 
Ibid. 

15.  Where  the  grantee,  in  a  conveyance  of  a 
tract  of  land,  had  in  an  account  between  him 
and  the  grantor,  made  out  subsequent  to  the  ex- 
ecution of  the  deed,  given  the  grantor  credit  for 
part  of  the  proceeds  of  the  land  conveyed  by 
the  deed,  this  amounts  to  a  declaration  of  trust; 
and  repels  the  idea  that  the  conveyance  was  ab- 
solute.    Provost  V.  Gratz,  Peters'  C.  C.  R.  364. 

16.  Where  land  is  sold  for  a  consideration, 
which  is  afterwards  to  be  ascertained  by  the 
price  at  which  the  grantee  may  sell  it,  there 
arises  a  resulting  trust  to  the  grantor,  until  the 
sale  is  made ;  and  the  grantee  becomes  a  trus- 
tee, subject  to  all  the  equitable  rules  which 
would  have  bound  him,  had  the  deed  in  express 
terms  empowered  him  to  sell  for  the  use  of  the 
grantor ;  and  the  grantor  has,  in  both  cases,  an 
e(|ual  interest  in  the  sale,  and  the  same  claim 
upon  the  best  exertions  of  the  grantee,  to  obtain 
the  highest  price  the  property  will  command. 
Whatever  profit  is  gained  by  the  trustee,  by  the 
sale  of  the  property  held  by  him  in  trust,  belongs 
to  the  cestui  que  trust ;  and  the  trustee  can 
never  hold  or  purchase  the  property,  discharged 
of  the  equity  of  the  cestui  que  trust,  to  call  upon 
him  in  a  reasonable  time,  to  account  for  the  pro- 
fits, or  to  have  a  re-sale.  A  purchase  made  by 
a  trustee  is  not  absolutely  void,  but  only  voidable, 
at  the  option  of  the  cestui  que  trust ;  if  he  is 
dissatisfied  with  it,  and   in  a  reasonable  time 


TRUST  AND  TRUSTEE. 


705 


Tiust  and  Trustee. 


afterwards  impeaches  its  validity.  But  if,  after 
he  knows  it,  he  acquiesces  in  it,  the  sale  will  be 
valid  both  in  law  and  equity.     Ibid. 

17.  Length  of  time  affords  no  presumption  of 
the  acquiescence  of  the  cestui  que  trust,  unless 
he  had  notice  of  the  purchase.     Ibid. 

18.  The  true  and  safe  course  in  a  court  of 
equity,  as  to  the  effect  of  time  on  a  transaction, 
is  to  abide  by  the  rule  of  law ;  which,  after  a 
lapse  of  time,  will  presume  payment  of  a  debt, 
and  extinguishment  of  a  trust,  where  circum- 
stances may  reasonably  justify  it.  Prevost  v. 
Gratz,  6  Wheat.  481 ;  5  Cond.  Rep.  142. 

19.  Equity  considers  land,  directed  in  wills, 
or  other  instruments,  to  be  sold  and  converted 
into  money,  as  money;  and  money  directed  to 
be  employed  in  the  purchase  of  land,  as  land. 
The  heir  at  law  has  a  resulting  trust  in  such 
lands,  after  the  debts  and  legacies  are  paid,  and 
may  come  into  equity  and  restrain  the  trustee 
from  selling  more  than  sufficient  to  pay  them; 
or  may  offer  to  pay  them  himself,  and  pray  a 
conveyance  of  the  part  of  the  land  not  sold  in 
the  first  case,  and  the  whole  in  the  latter,  which 
property,  in  either  case,  will  be  land,  and  not 
money.  Equity  will  extend  the  same  privilege 
to  the  residuary  legatee,  which  is  allowed  to  the 
heir,  to  pay  the  debts  and  legacies,  and  call  for 
a  conveyance  of  the  real  estate ;  or  to  restrain 
the  trustees  from  selling  more  than  is  necessary 
to  pay  the  debts  and  legacies.  Craig  v.  Leslie^ 
3  Wheat.  563;  4  Cond.  Rep.  331. 

20.  A  trust,  created  by  a  parol  contract,  will 
be  enforced  in  equity  against  a  party,  who  does 
not  insist  upon  the  defence  of  the  statute  of 
frauds.  Flasg  v.  Mann,  2  Sumner's  C.  C.  R. 
487. 

21.  A  merchant  who  endorses  the  bills  of 
another  on  the  faith  of  the  guaranty  of  a  third 
person,  cannot,  in  case  of  the  insolvency  of  the 
principal  debtor  and  of  the  guarantee,  resort  to 
a  trust  fund  created  by  the  principal  debtor  for 
the  indemnity  of  the  guarantee,  for  the  amount 
which  the  guarantee  should  pay.  But  the  per- 
son for  whose  benefit  a  trust  is  created,  who  is 
to  be  the  ultimate  receiver  of  money,  may  sus- 
tain a  suit  in  equity,  to  have  it  paid  directly  to 
himself  Russell  v.  darkens  Ezhs,  7  Cranch,  69  ; 
2  Cond.  Rep.  417. 

22.  Equity  has  cognizance  only  of  executory 
trusts,  not  of  those  executed,  or  where  a  trust 
can  be  enforced  at  law ;  there  must  be  some  act 
to  be  done  by  the  trustee.  Baker  v.  Biddle, 
Baldwin's  C.  C.  R.  422. 

23.  A  trust,  once  executed,  cannot  be  revived 
by  the  non-execution  of  a  trust  resulting  from 
the  subsequent  agreement  relative  to  the  same 
subject.     Ibid. 

24.  An  agency,  closed  wholly  on  any  distinct 
matter,  as  to  which  no  act  remains  to  be  done 
by  the  agent,  is  not  cognizable  in  equity,  under 
the  head  of  account  or  trust.     Ibid. 

25.  Notwithstanding  a  judgment,  the  court 
will,  where  the  judgment  creditor  asks  relief 
against  a  fraudulent  conveyance,  look  into  the 
original  consideration,  and  give  the  creditor 
only  what,  on  the  whole,  appears  due  to  him. 
Bean  v.  SmitL  2  Mason's'C.  C.  R.  252. 


26.  Where,  from  personal  differences  between 
trustees  appointed  by  a  will  to  manage  the  pro- 
perty devised,  or  from  the  residence  of  the  trus- 
tees at  different  places,  an  agent  to  transact  the 
affairs  of  the  trust  is  required  and  is  necessary; 
the  circuit  court  will  appoint  such  agent.  Ba- 
rings  v.  Willing  Sf  Hare,  4  Wash.  C.  C.  R.  251. 

27.  A  deed  of  settlement,  tripartite,  was 
made  between  A  B  and  C.  After  reciting  an 
intended  marriage  between  B  and  D,  A  assigned 
to  C  a  bond  and  mortgage  of  $4000,  ibr  the  sepa- 
rate use  of  B,  upon  trust  that  C,  his  heirs,  &c. 
shall  keep  the  said  sum  out  at  isterest  on  said 
securities,  or  in  case  the  same  shall  be  paid  off, 
shall  invest  the  same  in  other  good  land  security, 
and  receive  and  pay  over  to  B  the  interest 
which  should  grow  due  thereon.  C  signed  and 
sealed  the  deed,  and  accepted  the  trust.  The 
$4000  were  paid  to  him,  but  he  neglected  to  in- 
vest it  in  other  real  security;  and  died,  leaving 
real  property  and  debts  greatly  exceeding  the 
value  of  his  personal  estate.  A  bill  was  filed  by 
B,  and  D,  her  husband,  against  the  administrator 
of  C,  for  an  account,  and  that  the  $4000  may 
be  decreed  to  be  a  specialty  debt  due  by  the 
intestate  ;  and  invested  by  the  administrator  on 
real  security,  and  held  by  him  as  trustee,  un- 
der the  trusts,  in  the  deed  of  settlement.  De- 
cided, that  the  deed  amounted  to  a  covenant 
of  C,  under  seal,  to  execute  the  trusts,  and  that 
the  S4000  is  due  by  specialty,  and  to  be  paid 
by  defendant  as  such,  although  there  was  no 
substantive  covenant,  by  his  intestate,  to  exe- 
cute the  trusts.  Burton  ^  Wife  v.  Smith,  4 
Wash.  C.  C.  R.  522. 

28.  In  this  case,  there  was  no  necessity  to 
make  the  other  creditors  of  C  parties  to  the  suit ; 
nor  would  it  be  proper,  except  in  case  of  collu- 
sion with  the  executor  or  administrator.     Ibid. 

29.  A  trustee  is,  in  general,  suable  only  in 
equity ;  but  if  he  choose  to  bind  himself  by  a 
personal  covenant,  he  is  liable  at  law  for  a  breach 
thereof,  although  he  describe  himself  as  cove- 
nantinff  as  trustee.  And  so  is  an  agent  or  execu- 
tor. Craig  et  al.  v.  Duvall,  2  Wheat.  45 ;  4 
Cond.  Rep.  25. 

30.  Time  does  not  bar  a  direct  trust,  as  be- 
tween trustee  and  cestui  que  trust,  till  it  is  dis- 
avowed ;  as  where  a  constructive  trust  is  made 
out  in  equity,  time  protects  the  trustee,  though 
his  conduct  was  originally  fraudulent,  and  his 
purchase  would  have  been  repudiated  for  fraud. 
So,  where  a  party  takes  possession  in  his  own 
right,  and  was  prima  facie  the  owner,  and  is 
turned  into  a  trustee  by  matter  of  evidence 
merely.  And  where  one,  intending  to  purchase 
the  entire  interest  in  the  land,  took  a  convey- 
ance without  words  of  limitation  to  his  heirs, 
passing  only  as  an  estate  for  life,  the  lapse  of 
fourteen  years  after  the  expiration  of  the  life 
estate,  was  a  protection  to  the  heirs  of  the  pur- 
chaser.    Boone  v.CAzVeS;  10  Peters,  177. 

31.  What  that  reasonable  time  is,  within 
which  a  constructive  trust  can  be  enforced,  de- 
pends on  the  circumstances  of  the  case;  but 
there  can  be  few  cases  where  it  can  be  done, 
after  twenty  years'  peaceable  possession,  by  the 
person  who  claims  in  his  own  right,  but  whose 
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acts  have  maile  him  a  trustee  by  implication. 
Ibid. 

32.  Where,  by  the  terms  of  a  JeeJ.  convey- 
ing real  estate  in  trust,  to  be  soUl  lor  the  beneiit 
of  the  creditor  of  the  grantor,  the  trustee  is  di- 
rected to  sell  the  propiMty  conveyed,  by  public 
auction,  the  trustee  was  bound  to  conform  to 
this  mode  of  sale.  This  was  the  test  of  value 
which  the  grantor  lliought  proper  to  require,  and 
it  was  not  competent  to  the  trustee  to  establish 
any  other;  although,  by  doing  so,  lie  might,  in 
reality,  promote  the  interests  of  those  for  whom 
he  acted.  Grecnlcaf  v.  Queen  el  al.,  1  Peters, 
145. 

33.  Full  notice  of  a  trust,  draws  after  it  all  tlie 
consequences  of  a  full  declaration  of  the  trust, 
as  to  all  persons  chargeable  with  such  notice. 
Mechanics^  Bank  of  Alexandria  v.  Louisa  and 
Maria  Seton.  1  Peters,  309. 

34.  It  is  well  settled  in  equity,  that  all  persons 
coming  into  possession  of  trust  property,  with 
notice  of  the  trust,  shall  be  considered  as 
trustees,  and  bound,  with  respect  to  that  special 
property,  to  the  execution  of  the  trust.     Ibid. 

35.  Wherever  a  person  gives  properly  by  will, 
and  points  out  the  object,  and  the  way  in  which 
it  shall  go.  a  trust  is  created ;  unless  he  shows, 
clearly,  that  his  desire  expressed,  is  to  be  con- 
strued by  the  trustee,  and  that  he  shall  have  no 
option  to  defeat  it.  Ingles  v.  The  Trustees  of  the 
Sailors^  Snug  Harbour,  3  Peters,  119. 

36.  A  wife,  entitled,  under  a  marriage  settle- 
ment, to  a  .sum  of  money  held  to  her  sole  and 
separate  use.  and  after  her  death  without  issue, 
to  her  next  of  kin,  may,  by  an  instrument  freely 
and  voluntarily  executed,  under  her  hand  and 
seal,  direct  the  whole  amount  of  the  funds  in  the 
hands  of  her  trustee  or  his  assignee,  to  be  paid 
to  her  husband.  Dallam  v.  JVampole  ct  al.,  Pe- 
ters' C.  C.  R.  116. 

37.  Interest  will  not  be  allowed  against  a 
trustee  holding  a  trust-fund,  where  he  had  made 
no  interest,  if  there  be  no  laches  or  neglect,  or 
use  of  the  money  on  his  part.  Cassels  v.  Vernon, 
5  ]Mason's  C.  C.  R.  332. 

38.  A  person  beneficially  interested  in  a  suit, 
if  an  alien  enem)',  cannot  support  a  suit  in  the 
name  of  a  trustee  who  is  not  an  alien  enemj'. 
Crauford  ct  al.  v.  The  William  Penn.  Peters'  C. 
C.  R.  106. 

39.  To  establish  the  trust,  the  proof  lies  on  the 
party  who  alleires  it.  Prcvost  v.  Gralz  el  al., 
Peters'  C.  C.  R.'364. 

40.  Where  the  grantee  in  a  conveyance  of 
land,  had,  in  an  account  between  him  and  the 
grantor,  made  out  subsequent  to  the  execution 
of  the  conve)'ance;  given  the  grantor  credit  for 
the  proceeds  of  the  sale  of  a  part  of  the  land, 
this  credit  was  held  to  amount  to  a  declaration 
of  trust,  so  as  to  repel  the  idea  that  the  convey- 
ance was  intended  to  be  absolute.     Ibid. 

41.  When  land  is  conveyed  for  a  considera- 
tion, which  is  to  be  afterwards  ascertained  by 
the  price  at  which  the  grantee  may  sell  it,  there 
arises  a  resulting  trust  to  the  grantor  until  the 
sale  is  made  ;  and  the  grantee  becomes  a  trustee, 
subject  to  all  the  equitable  rules  which  would 
have  bound  him,  hati  the  deed,  in  express  terms, 


empowered  him  to  sell  for  the  use  of  the 
grantor:  and  the  grantor  lias,  in  both  cases,  an 
e(pial  interest  in  the  sale,  and  the  .sam.e  claim 
upon  the  best  exertions  of  the  grantee  to  obtain 
the  highest  price  the  properly  will  command. 
Ibid. 

42.  Whatever  profit  is  gained  by  a  trustee  by 
the  sale  of  property  held  by  him  in  Irust,  be- 
longs to  the  cestui  que  trust  •  aiul  a  trustee  can 
never  purchase  or  hold  the  properly  discharged 
of  the  ecpiity  of  the  cestui  que  trust,  to  call  on 
him  in  a  reasonable  time  to  account  for  the  pro- 
fits, or  to  have  a  re-sale.     Ibid. 

43.  A  purchase  made  by  a  trustee,  is  not  ab- 
solutely void  ;  but  it  is  voidable  at  the  election 
of  the  cestui  que  trust,  if  he  is  dissatisfied,  and 
in  a  reasonable  time  afterwards  impeaches  its 
validity.  But  if,  after  a  knowledge  of  it,  he  ac- 
quiesces in  il,  the  sale  will  be  valid,  both  in 
courts  of  law  and  equity.     Ibid. 

44.  Length  of  lime  affords  no  presumption  of 
an  acquiescence  by  the  cestui  que  trust,  in  the 
purchase  by  a  trustee  of  property  held  in  trust 
by  him,  unless  it  appears  that  the  cestui  que 
trust  had  notice  that  the  trustee  had  become  the 
purchaser.     Ibid. 

45.  A  creditor,  who,  after  he  is  so,  becomes 
a  trustee  for  his  debtor,  does  not  by  that  act  im- 
pair rights  which  he  had  antecedently  acquired 
against  him.     Ibid. 

46.  If  a  trustee,  executor,  or  agent,  buy  in 
debts  due  by  his  cestui  que  trust,  testator  or 
principal,  for  less  than  their  nominal  amount, 
the  benefit  arising  therefrom  belongs  to  the  per- 
son for  whom  he  acted.     Ibid. 

47.  A  court  of  equity  will  not  permit  a  person 
acting  as  a  trustee,  to  create  in  himself  an  inte- 
rest opposite  to  that  of  his  cestui  que  trust,  or 
principal.  It  is  otherwise,  if  the  trustee  was  a 
creditor  before  the  trust  arose;  in  which  case  he 
may  pursue  the  same  legal  means  for  enforcing 
his  debt,  which  would  have  been  open  to  him 
had  he  not  become  a  trustee.     Ibid. 

48.  There  is  no  principle  of  equity  which  will 
invalidate  the  title  of  a  trustee  to  land,  which 
the  law  has  taken  out  of  his  hands,  and  which 
he  has  purchased  from  one  appointed  to  sell  it. 
The  reasons  which  forbid  a  trustee  to  purchase 
the  trust  properly,  where  he  is  the  seller,  do  not 
apply  to  such  a  case.     Ibid. 

49.  R.  B.  L.,  in  1809,  then  residing  in  Vir- 
ginia, for  a  valuable  consideration,  made  a  con- 
veyance in  trust  for  the  benefit  of  his  wife,  of 
certain  personal  property  and  slaves;  which  deed 
was  duly  recorded,  according  to  the  provisions 
of  the  act  of  the  legislature  of  Virginia.  The 
property  thus  conveyed,  remained  in  the  pos- 
session of  the  husband  and  wife,  while  they  re- 
sided in  Virginia;  and  in  1S14,  R.  B.  L.  removed 
to  the  District  of  Columbia,  with  his  wife  and 
family,  and  brought  with  him  the  slaves  and 
properly  conveyed  in  trust  for  his  wife.  In  1817, 
R.  B.  L.  borrowed  a  sum  of  money  of  the  Bank 
of  the  United  Slates,  on  his  promissory  note,  en- 
dorsed by  one  of  the  trustees  named  in  the  deed 
of  trust  of  1809.  At  the  time  the  loan  was 
made,  R.  B.  L.  executed  a  deed  of  trust  of  eleven 
slaves,  and  among  them  were  the  slaves  and  the 
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household  furniture  conveyed  by  the  deed  of 
1809,  to  secure  the  bank  for  the  amount  of  the 
loan.  In  1827,  R.  B.  L.  died,  entirely  insolvent. 
During  his  residence  in  Washington,  being  in 
reduced  circumstances,  he  sold  some  of  the 
slaves,  conveyed  by  the  deed  of  1809,  for  the 
support  of  his  family,  without  objection  by  his 
wife  or  her  trustees.  In  1834,  the  debt  to  the 
bank  being  unpaid,  a  bill  was  filed  against  Mrs. 
E.  L.,  the  wife  of  R.  B.  L.,  and  the  trustees,  in 
order  to  compel  the  surrender  of  the  remaining 
slaves,  and  the  household  furniture,  to  the 
trustee  for  the  bank,  for  the  sale  of  the  same, 
to  satisfy  the  debt  due  to  the  bank.  Held,  That 
the  deed  of  1809,  vesting  the  property  in  INIrs. 
L.'s  trustees,  was  effectual,  according  to  the 
laws  of  Virginia,  to  protect  the  title  thereto 
against  the  subsequent  creditors,  or  purchasers 
from  R.  B.  L. ;  and  that  the  removal  of  R.  B.  L. 
and  his  wife  into  the  District  of  Columbia,  with 
the  property  conveyed  to  the  trustees  for  the  use 
of  Mrs.  L.,  did  not  affect  or  impair  the  validity 
of  the  deed  of  trust.  The  Bank  of  ikc  United 
States  V.  Lee,  13  Peters,  107. 

50.  In  case  of  a  deed  of  trust  executed  to  se- 
cure a  debt,  unless  in  case  of  some  extrinsic 
matter  of  equitj^,  a  court  of  equity  never  inter- 
feres to  delay  or  prevent  a  sale  according  to  the 
terms  of  the  trust;  and  the  only  right  of  the 
grantor  in  the  deed,  is  the  right  to  any  surplus 
which  may  remain  of  the  money  for  which  the 
property  sold.  The  Bank  of  the  Metropolis  v. 
Gutlsch'lick,  14  Peters.  19. 

51.  When  a  trust  is  created  for  the  benefit  of 
a  third  party,  though  without  his  knowledge  at 
the  time,  he  may  affirm  the  trust,  and  enforce 
its  execution.     Ibid. 

52.  Where  a  deed  of  trust  was  executed  to 
secure  the  payment  of  certain  notes,  and  a  judg- 
ment obtained  on  the  notes,  the  judgment  did 

.  not  operate  as  an  extinguishment  of  the  right 
of  the  holders  of  the  note  to  call  for  the  execu- 
tion of  the  trust,  although  the  act  of  limitations 
might  apply  to  the  judgment.     Ibid. 

53.  The  same  relation  as  that  of  landlord  and 
tenant  subsists  between  a  trust  and  a  cestui  que 
trust,  as  it  regards  title  to  the  estate.  Walden 
et  at.  v.  Bodley  et  at.,  14  Peters,  156. 

54.  Stimpson  gave  a  deed  of  release  of  his 
interest,  as  a  tenant  in  common,  in  certain  pre- 
mises, to  Baker :  at  the  time  of  this  conveyance, 
Whiting  was  in  possession  and  seisin  of  the  pre- 
mises, claiming  them  in  his  own  right,  by  virtue 
of  a  purchase  under  a  tax-sale.  Whiting  was 
one  of  the  tenants  in  common  of  the  premises, 
and  was  the  agent  of  Stimpson  and  the  other 
proprietors.  Held,  that  the  purchase  of  Whiting 
must  be  deemed  a  trust  for  the  benefit  of  Stimp- 
son, and  his  grantee,  Baker,  to  the  extent  of  their 
interests;  that  he  ought  to  be  decreed  to  convey 
the  legal  title  to  the  premises,  after  being  satis- 
fied of  all  just  claims  which  he  had  against  them 
for  taxes,  for  the  purchase-money  laid  out  in  the 
tax-sale,  for  his  expenditures  and  improvements 
upon  them,  and  also  for  his  reasonable  services 
as  agent  in  the  premises,  deducting  all  sums  of 
money  received  by  him   in  the   premises  for 


"stumpage,"  or  otherwise.     Baker  v.  Whitins, 
3  Sumner's  C.  C.  R.  476. 

55.  In  equity,  length  of  time  is  no  bar  to  a 
trust  clearly  established,  provided  no  circum- 
starices  exist  to  raise  a  presumption  from  lapse 
of  time  of  an  extinguishment  of  the  trust,  and  no 
open  denial  or  repudiation  of  the  trust  is  brought 
horne  to  the  knowledge  of  the  parties  in  interest, 
which  requires  them  to  act  as  upon  an  adverse 
title.     Ibxd. 

56.  A  cestui  que  trust  may  lawfully  dispose 
of  his  trust  estate,  notwithstanding  his  title  is 
contested  by  the  trustee.  Neither  the  common 
law,  with  regard  to  maintenance  and  champerty, 
nor  the  statute  of  32  Henry  VIIl.,  ch.  9,  made  in 
aid  thereof,  apply  to  a  trust  estate,  actually  ex- 
isting, either  by  the  acts  of  the  parties,  or  by 
construction  of  law.     Ibid. 

57.  There  can  be  no  disseisin  of  a  trust, 
though  the  exercise  of  an  adverse  possession  for 
a  great  length  cf  time  may,  in  equity,  bar  or 
extinguish  it.     Ibid. 

58.  A  purchase  by  an  agent  \\\]\  be  deemed, 
by  a  court  of  equity,  a  purchase  for  his  princi- 
pals, unless  the  agent  has  openly  and  notoriously, 
and  with  full  notice  to  his  principals,  discharged 
himself  from  his  agency.     Ibid. 

59.  The  statute  of  limitations  does  not  run 
against  a  trust.  Walters  and  Paijne''s  Heirs  v. 
Coulson,  1  M'Lean's  C.  C.  R.  132. 

60.  When  the  relation  of  trustee  and  cestui 
que  trust  exists  on  the  death  of  the  trustee,  no- 
thing but  the  mere  leg-al  estate  descends  to  his 
heirs.     Ibid. 

61.  In  cases  where  the  object  of  the  suit  is  to 
divest  the  cestui  que  trust  of  title,  they  must  be 
made  parties.  Piatt  v.  Oliver  and  Williams,  2 
M'Lean's  C.  C.  R.  267. 

62.  The  act  of  a  trustee  shall  not  prejudice 
his  cestui  que  trustee.     Ibid. 

63.  If  a  trustee  purchase  land  with  the  trust- 
fund,  and  takes  the  deed  in  his  own  name,  he 
holds  the  same  in  trust.     Ibid. 

64.  Whatever  acts  are  done  by  the  trustee  are 
presumed  to  be  done  for  the  benefit  of  the  cestui 
que  trust.     Ibid. 

65.  Where  the  trust-fund  is  converted  into 
other  species  of  property,  if  the  identity  can  be 
traced,  it  is  liable  in  its  new  form  to  the  cestui 
que  trust.     Ibid. 

66.  In  such  case  the  trustee  may  take  the 
property,  or  pursue  some  other  remedy.     Ibid. 

67.  This  doctrine  applies  to  all  who  a-ct  in  a 
fiduciary  capacity.     Ibid. 

68.  The  general  practice  in  America,  and  es- 
pecially in  Massachusetts,  is  to  allow  commis- 
sions to  trustees,  in  cases  of  open  and  admitted 
express  trusts,  unless  the  trustee  has  forfeited 
them  by  gross  misconduct  in  the  administration 
of  the  trust.  Jenkins  v.  Eldrcdge,  3  Story's  C. 
C.  R.  328. 

69.  That  the  will  of  Stephen  Girard,  estab- 
lishing a  school  for  poor  male  orphans,  wholly 
omitted  to  provide  for  religious  instruction  in 
the  school,  in  his  scheme  of  education,  is  an  in- 
admissible interpretation  of  it.  All  that  the 
court  can  pather  from  the  language  of  the  tes- 
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tator  is,  that  he  desired   to  exclude  sectarians  1  charge  the  endorser,  dennand  of  the  maker  mvist 


and  sectarianism  from  the  college,  leaving  thi 
instructors  and  oliicers  free  to  teach  the  purest 
moraiitj-,  the  love  of  truth,  sobriety,  and  indus- 
try, by  all  appropriate  means,  ami,  of  course, 
including  the  best,  the  surest,  and  the  most  im- 
pressive. Vulal  etal.  v.  Girard^s  Ex'rs,  2  How- 
ard, 200. 

70.  There  is  nothing  in  the  devise  in  the  will 


be  made  on  the  tliinl  day  after  that  limited  in 
the  note ;  and  this  is  founded  upon  a  usage 
which  has  become  so  general  that  courts  of  jus- 
tice will  notice  it.  ex  oliicio,  and  in  the  abscMice 
of  any  proof  to  tlie  contrary,  will  presume  that 
sucli  was  the  understanding  of  all  the  parties  to 
a  note,  when  they  put  their  names  upon  it.  Ibid. 
5.  There  is  no  rule  of  law  better  sellleil,  than 


of  Stephen  Girard,  establishing  the  college,  or  in  |  that  which  precludes  the  admission  of  parol  evi 
the  regulations  and  restrictions  contained  there-  j  dence  to  contradict,  or  substantially  vary  tin 
in,  which  is  inconsistent  with  the  Christian  re-    legal  import  of  a  written  agreement ;  but  evi 


ligion,  or  is  oppo.sed  to  any  known  policy  of  the 
state  of  Pennsylvania.     Ibid. 


UNITED  STATES. 

1.  When  the  United  States,  by  their  authorized 
ofticer,  become  a  party  to  negotiable  paper,  they 
have  all  the  rights,  and  incur  all  the  responsibi- 
lities of  individuals  who  are  parties  to  such  in- 
struments. There  is  no  diflerence,  except  that 
the  United  States  cannot  be  sued.  But  if  the 
United  States  sue,  and  the  defendant  holds  ne- 
gotiable paper,  the  amount  of  it  may  be  claimed 
as  a  credit,  if,  after  being  presented,  it  has  been 
disallowed  by  the  accounting  officers  of  the 
treasury,  and  if  the  liability  of  the  United  States 
on  it  be  not  discharged  by  some  of  those  causes 
which  discharge  a  parly  to  commercial  paper. 
This  is  the  privilege  of  the  defendant  for  all 
equivalent  credits  under  the  act  of  the  3d  of 
jNlarch,  1797.  The  IJniled  States  v.  The  Bank  of 
the  Metropolis,  15  Peters,  377. 

2.  From  the  daily  and  almost  unavoidable  use 
of  commercial  paper  by  the  United  States,  they 
are  as  much  interested  as  the  community  at 
large  can  be,  in  maintaining  the  principles  of 
commercial  law.     Ibid. 


USAGE. 


1.  A  general  usage  and  course  of  trade  may 
be  given  in  evidence,  although  such  usage  is 
founded  on  the  laws  or  edicts  of  the  government 
where  the  usage  prevails.  The  usage  may  be 
proved  by  parol ;  and  its  effect  remains  the  same, 
whether  it  originated  in  an  edict,  or  in  instruc- 
tions given  by  a  government  to  its  officers. 
Livingston  et  al.  v.  The  Maryland  Ins.  Co.,  7 
Cranch,  506;  2  Cond.  Rep.  589. 

2.  By  the  custom  of  the  banks  in  the  District 
of  Columbia,  payment  of  a  promissory  note  is  to 
be  demanded  on  the  fourth  day  after  the  time 
limited  for  the  payment  thereof,  in  order  to 
charge  the  endorser,  contrary  to  the  general  law 
merchant,  which  requires  a  demand  on  the  third 
day.  Renner  v.  The  Bank  of  Columbia,  9  Wheat. 
581;  5  Cond.  Rep.  691. 

3.  In  such  case,  the  declaration  must  aver  the 
demand  to  have  been  on  the  fourth  day.     Ibid. 

4.  The  general  rule  of  law  is,  that  in  order  to 


dence  of  usage  or  custom  is  never  considered 
of  this  character.     Jhid. 

6.  U.sage  cannot  alter  the  law,  but  it  is  evidence 
of  the  construction  given  to  it,  and  must  be  con- 
sidered binding  on  ])ast  transactions.  United 
States  V.  Macdanicl,  7  I'elers,  1. 

7.  Upon  the  trial  of  the  cause  in  the  supreme 
court,  the  defendant  offered  to  prove,  by  parol 
testimony,  the  general  usage  of  the  different 
departments  of  the  government,  in  allowing 
commi.ssions  to  the  officers  of  government  upon 
disbursements  of  money  under  a  special  author- 
ity not  connected  with  their  regular  official  du- 
ties. The  counsel  of  the  United  States  objected 
to  the  admission  of  parol  evidence  to  prove  such 
usage,  but  the  court  permitted  the  evidence  to 
be  given.  By  the  supreme  court : — We  see  no 
grounds  for  objection  against  the  usage  offered 
to  be  proved,  and  the  purpose  for  which  it  was 
so  offered,  as  connected  with  the  very  terms 
upon  which  the  defendant  was  employed  to  per- 
form the  services.  It  was  not  for  the  purpose 
of  establishing  the  right,  but  to  show  the  mea- 
sure of  compensation,  and  the  manner  in  which 
it  was  to  be  paid.  United  States  v.  Fillebrown,  7 
Peters,  28. 

8.  Usages  among  merchants  should  be  spa- 
ringly adopted  as  rules  of  law,  by  courts  of  jus- 
tice; as  they  are  often  founded  on  mere  mis- 
take, and  a  want  of  comprehensive  views  of  the 
full  bearing  of  principles.  Donnell  et  al.  v.  The 
Columbian  Ins.  Co.,  2  Sumner's  C.  C.  R.  366. 

9.  An  usage  or  custom  will  be  admitted,  to 
ascertain  the  nature  and  extent  of  contracts,  not 
arising  from  express  stipulations,  but  from  im- 
plications, presumptions,  and  acts  of  an  equivocal 
character;  or  to  ascertain  the  true  meaning  of 
words  in  a  given  instrument,  where  those  words 
have  various  senses.  But  it  will  not  be  admitted 
to  control,  vary,  or  contradict  a  written  contract. 
The  Schooner  Rceside,  2  Sumner's  C.  C.  R.  567. 

10.  Held,  That  evidence  is  not  to  be  admitted 
to  vary  the  common  bdl  of  lading  by  which 
goods  were  to  be  delivered  in  good  oixler  and 
condition,  the  damage  of  the  seas  only  excepted, 
by  establishing  a  custom  that  the  owners  of 
packets  between  Boston  and  New  York,  should 
be  liable  only  for  damages  to  goods  occasioned 
by  their  own  neglect.     Ibid. 

11.  If  a  vessel  remain  a  greater  length  of  time 
in  a  port  than  is  necessary  to  complete  the  pur- 
poses for  which  she  entered  the  port,  it  is  a  de- 
viation which  discharges  the  underwriters;  but 
the  length  of  time  a  vessel  may  wait  for  the  pur- 
pose of  taking  in  a  cargo,  does  not  depend  on 
the  usage  of  trade  of  that  port;  although  the 


USE  AND  OCCUPATION.— USURY. 


709 


Use  and  Occupation. — Usury. 


length  of  time  frequently  employed  in  selling  one 
cargo  ajid  procuring  another,  may  assist  in  prov- 
ingthat  a  particular  vessel  has  or  has  not  prac- 
tised unnecessary  delays.  Oliver  v.  The  Mary- 
land Ins.  Co.,  7  Cranch,  487;  2  Cond.  Rep.  580. 

12.  If,  according  to  the  usage  of  trade,  a  ves- 
sel has  a  right  to  go  from  one  port  to  another  to 
collect  her  cargo,  and  she  unnecessarilj'  exhausts 
at  one  port  the  whole  time  necessary  to  com- 
plete her  cargo,  she  cannot  go  to  the  other  port 
without  being  guilty  of  such  a  deviation  as  will 
avoid  the  pohcy.     Ihid. 

13.  An  usage,  to  control  a  general  principle, 
should  be  uniform  and  general ;  it  is  not  suffi- 
cient that  a  few  instances  can  be  produced.  The 
usage  should  be  so  well  settled,  that  persons  en- 
gaged in  the  trade  must  be  considered  as  con- 
tracting with  reference  to  the  usage.  Trott  ct  al. 
V.  Wood,  1  Gallis.  C.  C.  R.  443. 

14.  Where  an  usage  is  so  proved  as  to  have  no 
doubt  of  its  existence,  it  becomes  part  of  the 
law ;  and  the  court  will  recognise  it  as  such, 
without  requiring  it  to  be  again  proved.  Con- 
sequa  v.  Willing  et  al,  Peters'^  C.  C.  R.  225. 

15.  Evidence  to  prove  a  particular  course  of 
trade,  or  other  matters  in  the  nature  of  facts,  is 
proper;  but  not  to  prove  what,  or  how  the  law 
IS  considered  by  merchants.  Ruan  v.  Gardner, 
1  Wash.  C.  C.  il.  145. 

16.  The  usual  rate  of  interest  in  China  is  so 
well  established  to  be  twelve  per  centum  per 
annum,  that  the  court  will  not  require  it  to  be 
proved.     Ibid. 

17.  In  doubtful  cases,  usage  may  be  safely 
recurred  to,  to  ascertain  the  meaning  of  the  le- 
gislature.    PoWs  Lessee  v.  Hill  et  al.,  2  Overt. 

lis. 

18.  Evidence  of  usage  to  explain  some  clause 
in  the  contract  of  insurance,  is  regular;  but  it 
can  only  be  resorted  to  where  the  law  is  unset- 
tled ;  and  then  the  construction  must  be  deter- 
mined by  the  usage,  and  not  by  the  opinions  of 
witnesses.  Winihrop  v.  I'ke  Union  Ins.  Co.,  2 
Wash.  C.  C.  R.  7. 

19.  Where  the  law  upon  a  particular  subject 
is  settled,  proof  of  a  contrary  usage  cannot  be 
admitted;  such  evidence  beinir  only  allowed  in 
doubtful  cases.     Brown  v.  Jackson,  2  Wash.  C. 

C.  R.  24. 

20.  What  is  called  the  usage,  or  custom"  of 
trade,  is  the  law  of  that  trade;  and  to  make  it 
at  all  obligatory,  it  must  be  ancient,  so  as  to  be 
generally  known,  certain,  and  reasonable.  An 
usage,  if  of  so  doubtful  authority  as  to  be  known 
only  to  a  few,  and  where  merchants  in  the  trade 

differ  as  to  its  existence,  can  never  be  regarded.  „.^^ 

Collings  v.  Hope,  3  Wash.  C.  C.  R.  149.  UbUKY, 

21.  An  usage  which  is  to  govern  a  question  1.  C.  &  Co.  discounted  their  notes  with  the 
of  right  between  parties,  must  be  so  certain,  Farmers  and  Mechanics'  Bank  of  Georgetown, 
uniform,  and  notorious,  as  to  be  understood  and  ;  at  thirty  days;  and  in  lieu  of  money,  they  stipu- 
known  by  them.  United  States  v.  Duval,  Gilpin's    lated  to  take  the  post  notes  of  the  bank,  payable 

D.  C.R.  372.  I  at  a  future  day,  without  interest,  while  the  post 

22.  An  usage,  to  affect  the  lien  of  workmen,  I  notes  were  at  a  discount  of  one  and  a  half  per 
or  material  men,  on  a  vessel,  must  be  clearly  cent,  in  the  market,  at  the  time  of  the  transac- 
and  well-known  and  understood,  among  the  par-  i  lion.  Such  a  contract  is  usurious.  The  endorse- 
ties.  Davis  v.  A  Neiv  Brig,  Gilpin's^D.  C.  R.  ment  of  a  promissory  note  of  a  stranger  to  the 
486.  transaction,  which  was  passed  to  the  bank  as  a 

23.  The  usage  of  a  department  of  the  govern-    collateral  security  for  the  usurious  loan,  although 
Vol.  II.  — 60 


ment  in  setthng  its  accounts,  can  have  no  efTecl 
on  those  of  an  individual,  unless  it  is  certain, 
uniform,  and  notorious.  United  States  v.  Duval, 
Gilpin's  D.  C.  R.  37^. 

24.  The  regulations  of  a  department  of  the 
government  in  settling  its  accounts,  are  intended 
for  general  rules  in  the  transaction  of  its  busi- 
ness; but  are  subject  to  a  revision  by  a  court 
and  jury,  when  they  work  manifest  injustice  to 
individuals.  United  States  v.  M'Call,  Gilpin's  D. 
C.  R.  577. 

25.  It  is  the  usage  of  the  Bank  of  Washington, 
and  of  other  banks  in  the  District  of  Columbia, 
to  demand  payment  of  a  bill  on  the  day  after 
the  last  day  of  grace  ;  and  this  usage  has  been 
sanctioned  by  the  decisions  of  the  supreme 
court.  This  usage  is  equally  binding  on  parties 
who  were  not  acquainted  with  its  existence,  but 
who  have  resorted  to  the  bank  governed  by  such 
usage,  to  make  the  bill  negotiable.  Bank  of 
Washington  v.  Tripleit,  1  Peters,  32. 

26.  The  usage  of  the  place  on  which  a  bill  is 
drawn,  or  where  payment  is  demanded,  uni- 
formly regulates  the  number  of  days  of  grace 
which  must  be  allowed.     Ihid.  34. 

27.  The  usage  of  the  office  of  a  nolar}-,  as  to 
giving  notice,  cannot  make  that  evidence  which 
is  not  evidence.  Whitehead  v.  Jones,  2  ]M 'Lean's 
C.  C.  R.  28. 

28.  Query,  Whether  usages  and  customs  can 
be  introduced  as  evidence  to  control  the  con- 
struction of  contracts,  and  the  principles  of  law\ 
Citizens^  Bank  v.  Nantucket  Steamboat  Co.,  2 
Story's  C.  C.  R.  16. 

29.  The  usage  of  allowing  four  days  of  grace, 
by  the  banks  of  the  District  of  Columbia,  for 
the  payment  of  notes  or  bills,  having  been 
changed,  and  being  now  in  conformity  with  the 
general  commercial  practice,  the  general  law- 
merchant  applies  to  such  cases.  Cookendorfv. 
Preston,  4  Howard,  317. 


USE  AND  OCCUPATION. 

An  action  for  use  and  occupation  may  be 
maintained  against  a  tenant  who  has  occupied 
the  premises,  having  disclaimed  the  lease,  &c. 
Scott  V.  Hawsman,  2  M'Lean's  C.  C.  R.  180. 
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the  note  itself  is  not  tainted  with  tlio  usmy,  yet 
tho  euilorsement  is  voiJ,  ami  passes  no  piopcrty 
to  tho  bank,  in  the  note  ;  and  the  snbsecjuent 
payment  of  the  original  note,  for  whieh  the  se- 
enrity  was  given,  and  the  repayment  of  the  snm 
received  as  usury,  will  not  give  legality  to  the 
transaction.  Gaither  v.  I'hc  Farmers  and  Mecha- 
nics' Bank  of  Georgetown,  1  Peters,  43. 

2.  If  a  note  be  free  from  usury  in  its  origin, 
no  subsequent  usurious  transactions  respecting 
it  can  afleet  it  with  the  taint  of  usury,  although 
an  endorser  of  the  note,  whose  jiroperty  in  it 
was  acquired  through  an  usurious  transaction, 
may  not  be  able  to  maintain  a  suit  upon  it. 
Ibid. 

3.  The  act  of  assembly  of  Maryland,  declares 
"all  bonds,  contracts,  and  assurances  whatever, 
taken  on  an  usurious  contract,  to  be  utterly 
void;"  and  the  endorsement  of  a  promissory 
note,  for  an  usurious  consideration,  is  a  contract 
within  the  statute,  and  was  void.     Ibid. 

4.  The  branch  Bank  of  the  United  States,  at 
Lexington,  Kentucky,  discounted  a  promissory 
note,  reserving  interest  thereon,  at  the  rate  of 
six  per  cent,  per  annum  ;  it  being  agreed  that 
the  owner  of  the  note  should  receive  the  pro- 
ceeds of  the  discount  in  notes  of  the  Bank  of 
Kentucky,  at  their  nominal  value,  although  the 
same  were  at  the  time  of  no  greater  current  va- 
lue than  fifty-four  per  cent,  of  the  said  nominal 
value.  Held,  that  the  contract  was  usurious  and 
void  ;  and  that  the  bank  could  not  recover  of  any 
of  the  parties  to  the  discounted  note.  A  fraud 
upon  a  statute  is  a  violation  of  the  statute.  Bank 
of  the  U.  Slates  v.  Owens,  2  Peters.  527. 

5.  A  profit  made,  or  loss  imposed  on  the  ne- 
cessities of  the  borrower,  whatever  form,  shape, 
or  disguise  it  may  assume,  where  the  treaty  is 
for  a  loan,  and  the  capital  is  to  be  returned  at  all 
events,  has  always  been  adjudged  to  he  so  much 
profit  taken  upon  a  loan,  and  to  be  a  violation  of 
those  laws  which  limit  the  lender  to  a  specific 
rate  of  interest.  According  to  this  principle,  the 
lender  in  this  case  has  taken  forty-six  per  cent, 
for  three  years,  or  at  the  rate  of  about  fifteen 
per  cent,  per  annum  above  his  prescribed  inte- 
rest. This  is  contrary  to  the  provisions  of  the 
charter  of  the  Bank  of  the  United  States,  and  is 
against  law.     Ibid.  537. 

6.  Reserving  interest  as  discount,  is  the  same 
as  taking  the  same;  since  it  cannot  be  permitted 
by  law  to  stipulate  for  the  receipt  or  reservation 
of  that  which  it  is  not  permitted  to  receive.  In 
those  instances  in  which  courts  are  called  upon 
to  inflict  penalties  upon  the  lender,  whether  in  a 
civil  or  criminal  form  of  action,  it  is  necessarily 
otherwise;  for  there  the  actual  receipt  is  gene- 
rally necessary  to  consummate  the  offence.  But 
where  the  restrictive  policy  of  a  law  alone  is  in 
contemplation,  it  is  an  universal  rule,  that  it  is 
unlawful  to  contract  to  do  that  which  it  is  un- 
lawful to  do.     Ibid.  53S. 

7.  The  charter  of  the  Bank  of  the  United 
States  forbids  the  taking  of  a  greater  rate  of  in- 
terest than  six  percent.;  but  it  does  not  declare 
a  contract,  on  which  a  greater  interest  has  been 
taken  or  reserved,  to  be  void.  Such  a  contract 
is  void  upon  general  principles.     Courts  of  jus- 


tice are  instituted  to  carry  into  effect  the  laws 
of  a  country,  and  they  carniot  become  auxdiary 
to  the  violation  of  those  laws.  There  can  be  no 
civil  right  where  tliere  can  be  no  legal  remetly; 
and  there  can  be  no  legal  remedy  for  that  which 
is  itself  illegal.     Ibid.^ 

8.  The  taking  of  interest  in  advance  upon  the 
discount  of  a  note  in  the  usual  course  of  busi- 
ness by  a  banker,  is  not  usury.  This  has  been 
long  settled,  and  is  not  now  open  for  contro- 
versy. Thornton  v.  'J'he  Bank  of  IVashinglon,  3 
Peters,  40. 

9.  The  taking  of  interest  for  sixty-four  days 
on  a  note  is  not  usury,  if  the  note  given  forsi.xly 
days,  according  to  the  custom  and  usage  in  the 
banks  of  Washington,  was  not  due  and  payable 
until  the  sixty-fourth  day.  In  the  case  of  Ren- 
ner  v.  The  Bank  of  Columbia,  9  Wheat.  581,  it 
was  expressly  held,  that  under  that  custom  the 
note  was  not  due  and  payable  before  the  sixty- 
fourth  daj-,  for  until  that  time  the  maker  could 
not  be  in  default.     Ibid. 

10.  Where  it  was  the  practice  of  the  party 
who  had  a  sixty-day  note  discounted  at  the  Bank 
of  Washington,  to  renew  the  note  by  the  dis- 
count of  another  note  on  the  sixty-third  day,  the 
maker  not  being  in  fact  bound  to  pay  the  note 
according  to  the  custom  prevailing  in  the  Dis- 
trict of  Columbia;  such  a  transaction  on  the 
part  of  the  banker  is  not  usurious,  although  on 
each  note  the  discount  for  sixty-four  days  was 
deducted.  Each  note  is  considered  as  a  dis- 
tinct and  substantive  transaction.  If  no  more 
than  legal  interest  is  taken  upon  the  time  the 
new  note  has  to  run,  the  actual  application  of 
the  proceeds  of  the  new  note  to  the  payment  of 
the  former  note  before  it  comes  due,  does  not  of 
itself  make  the  transaction  usurious.  Something 
more  must  occur.  There  must  be  a  contract  be- 
tween the  bank  and  the  party  at  the  time  of 
such  discount,  that  the  party  shall  not  have  the 
use  and  benefit  of  the  proceeds  until  the  former 
note  becomes  due,  or  that  the  bank  shall  have 
the  use  and  benefit  of  them  in  the  mean  time. 
Ibid.  42. 

11.  S.  being  seised  in  fee  of  four  brick  tene- 
ments and  lots  of  ground  in  Alexandria,  in  the 
District  of  Columbia,  in  consieleration  of  five 
thousand  dollars,  granted  to  M.  an  annuity  or 
yearly  rent-charge  of  five  hundred  dollars,  to  be 
issuing  out  of  and  charged  upon  the  houses  and 
ground,  and  covenanted  that  the  same  should  be 
paid  to  M.,  his  heirs  and  assigns  for  ever  there- 
after, with  the  right  to  distrain  in  case  of  non- 
payment of  the  same.  In  the  deed  granting  the 
rent-charge,  M.  the  grantee,  covenanted,  that  at 
any  time  after  five  years,  on  the  payment  of  five 
thousand  dollars  with  all  arrears  of  rent,  he,  M., 
would  release  the  said  rent-charge,  and  the 
same  should  cease.  S.  covenanted  to  keep  the 
buildings  in  repair,  and  that  he  would  have  them 
fully  insured  against  fire,  and  assign  the  policy 
of  insurance  for  the  protection  of  M.,  the  money 

I  from  the  insurance  to  be. applied  to  the  rebuild- 
I  ing  or  repairing  the  houses,  if  destroyed  or  ii> 
1  jured  by  fire.  Afterwards,  S.,  by  deed  of  bar- 
,  gain  and  sale,  conveyed  to  L.,  the  plaintifl  in 
[  error,  the  houses  and  lots  of  ground  subject  to 
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the  payment  of  the  rent  to  M.,  who,  since  the 
same  conveyance,  has  been  seised  of  the  same. 
The  rent  being  unpaid,  M.  levied  a  distress  for 
the  same,  aiid  L.  brought  replevin;  and  the  de- 
fence to  the  claim  for  rent  set  up  to  the  avowry 
was,  that  the  transaction  was  usurious,  and  the 
deed  granting  the  rent-charge  was,  by  the  laws 
of  Virginia,  absolutely  void.  The  statute  of  Vir- 
ginia, of  1793,  provides,  that  no  person  shall 
take,  directly  or  indirectly,  more  than  six  per 
cent,  per  annum  on  loans  of  money  or  for  for- 
bearance for  one  year;  and  it  declares  that  all 
bonds  and  other  instruments  for  a  greater  amount 
of  interest  shall  be  utterly  void.  Lloyd  v.  Scott, 
4  Peters,  205. 

12.  The  requisites  to  form  an  usurious  trans- 
action are,  1,  A  loan  either  expressed  or  implied. 
2.  An  understanding  that  the  money  lent  shall 
or  may  be  returned.  3.  That  a  greater  rate  of 
interest  than  is  allowed  by  the  statute  shall  be 
paid.  The  intent  with  which  the  act  is  done  is 
an  important  ingredient  to  constitute  this  ofience. 
Ibid. 

13.  An  ignorance  of  the  law  will  not  protect 
a  party  from  the  penalties  of  usury,  where  it  is 
committed  ;  but  where  there  was  no  intention  to 
evade  the  law,  and  the  facts  which  amount  to 
usury,  whether  they  appear  upon  the  face  of  the 
contract  or  by  other  proof,  can  be  shown  to  have 
been  the  result  of  mistake  or  accident,  no  pen- 
alty attaches.     Ihid. 

14.  The  act  of  usury  has  long  since  lost  that 
deep  moral  stain  which  was  formerly  attached 
to  it ;  and  is  now  generally  considered  only  as 
an  illegal  or  immoral  act,  because  it  is  prohibited 
by  law.     Ibid. 

15.  If  the  court  were  in  this  case  limited  by 
the  pleas  to  the  words  of  the  contract,  and  it 
purported  to  be  a  purchase  of  an  annuity,  and 
no  evidence  were  adduced,  giving  a  different 
character  to  the  transaction,  the  argument,  that, 
though  the  annuity  may  produce  a  higher  rate 
of  interest  than  six  per  cent,  upon  the  considera- 
tion paid  for  it,  as  it  was  a  purchase,  it  was  le- 
gal, would  be  unanswerable.  An  annuity  may 
be  purchased  like  a  tract  of  land  or  other  pro- 
perty;  and  the  inequality  of  price  will  not  of 
itself  make  the  contract  usurious.  If  the  inade- 
quacy of  consideration  be  great  in  any  purchase, 
it  may  lead  to  suspicion;  and,  connected  with 
other  circumstances,  may  induce  a  court  of 
C'hancery  to  relieve  against  the  contract.     Ibid. 

16.  In  this  case  five  thousand  dollars  were 
paid  for  a  ground-rent  of  five  hundred  dollars 
per  annum.  This  circumstance,  although  ten 
per  cent,  be  received  on  the  money  paid,  does 
not  make  the  contract  unlawful.  If  it  were  a 
bona  fide  purchase  of  an  annuity,  there  is  an 
end  of  the  question  ;  and  the  condition  which 
gives  the  option  to  the  vendor  to  re-purchase 
the  rent,  by  paying  the  five  thousand  dollars 
after  the  lapse  of  five  years,  would  not  invali- 
daie  the  contract.  The  right  to  re-purchase,  as 
also  the  inadequacy  of  price,  would  be  circum- 
stances for  the  consideration  of  a  jury.     Ibid. 

17.  The  purchase  of  an  annuity,  or  any  other 
device^  used  to  cover  an  usurious  transaction, 


will  be  unavailing.     If  the  contract  be  infected 
with  usury,  it  cannot  he  enforced.     Ibid. 

18.  If  a  party  agree  to  pay  a  specific  sum 
exceeding  the  lawful  interest,  provided  he  do 
not  pay  the  principal  by  a  day  certain,  it  is  not 
usury.  By  a  punctual  payment  of  the  prin- 
cipal, he  may  avoid  the  payment  of  the  sum 
stated,  which  is  considered  as  a  penalty.  Where 
a  loan  is  made,  to  be  returned  at  a  fixed  day, 
with  more  than  the  legal  rate  of  interest,  de- 
pending on  a  casualty  which  hazards  both  prin- 
cipal and  interest,  the  contract  is  not  usurious ; 
but  where  the  interest  only  is  hazarded,  it  is 
usury.     Ibid. 

19.  All  the  material  facts  to  constitute  usury 
are  found  in  the  second  plea.  It  states  a  cor- 
rupt agreement  to  loan  the  money  at  a  higher 
rate  of  interest  than  the  law  allows.  That  the 
money  was  advanced,  and  the  contract  executed 
according  to  such  agreement.  That  on  the  re- 
turn of  the  principal  with  the  full  payment  of 
the  rent,  after  the  lapse  of  five  years,  the  an- 
nuity was  to  be  released.  The  amount  agreed 
to  be  paid  above  the  legal  interest  for  the  for- 
bearance is  not  expressly  averred,  but  the  facts 
are  so  stated  in  the  plea  as  to  show  the  amount 
with  certainty.  Five  hundred  dollars,  under 
cover  of  the  annuity,  were  to  be  paid  annually 
for  the  forbearance  of  the  five  thousand  dol- 
lars: making  an  annual  interest  of  ten  per  cent. 
These  facts,  uncontradicted  as  they  are,  amount 
to  usury.  It  is  evident  from  this  statement  of 
the  case,  that  the  annuity  was  created  as  a 
means  for  paying  the  interest  until  the  principal 
should  be  returned,  and  as  a  disguise  for  the 
transaction.  Such  is  the  legitimate  inference 
which  arises  from  the  facts  stated  in  the  plea. 
Ibid. 

20.  The  principle  seems  to  be  settled,  that 
usurious  securities  are  not  only  void,  as  be- 
tween the  original  parties,  but  the  illegality  of 
their  inception  affects  them  even  in  the  hands 
of  third  persons,  who  are  entire  strangers  to  the 
transactions.  A  stranger  must  "lake  heed  to 
his  assurance  at  his  peril ;"  and  cannot  insist  on 
his  ignorance  of  the  corrupt  contract,  in  support 
of  his  claim  to  recover  upon  a  security  which 
originated  in  usury.     Ibid. 

21.  In  the  case  of  D'Wolf  v.  Johnson,  10 
Wheat.  367,  the  first  mortgage  being  executed 
in  Rhode  Island  in  1815,  was  not  usurious  by 
the  laws  of  that  state ;  and  the  second  mortgage 
executed  in  Kentucky  in  1817,  being  a  new  con- 
tract, was  not  tainted  with  usury.  The  ques- 
tion, therefore,  whether  the  purchaser  of  an 
equity  of  redemption  can  show  usury  in  the 
mortgage  to  defeat  foreclosure,  was  not  involved 
in  that  case.     Ibid. 

22.  The  law  of  Virginia  having  declared  that 
a  contract  infected  by  usury  is  void,  and  by  the 
deed  from  S.  to  M.,  a  right  to  enter  on  the  pre- 
mises and  distrain  for  the  rent  being  claimed 
under  a  deed,  which,  upon  the  admissions  in  the 
pleadings,  is  usurious;  and  the  premises  upon 
which  the  distress  was  made,  being  held  by  L. 
under  a  conveyance  from  S.,  L.  may  set  up  the 
defence  of  usury  in  the  deed,  against  the  sum- 
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mary  remedy  asserted  by  M.  under  the  deed.  !  nipt  agreement,  or  device,  or  shift  to  reserve  or 
Ibid.  lake  usury.  Becau.<c  an  article  is  depreciated 
23.  A  promissory  note,  payable  at  a  future  in  the  market,  it  does  not  follow  that  the  owner 
day,  given  for  a  bona  tide  business  transaction,  is  not  entitled  to  demand  or  require  a  higher 
and  which  note  was  not  made  for  the  purpose  price  for  it,  before  he  consents  to  part  with  it. 
of  raising  money  in  the  market,  was  sold  by  tlie  He  may  possess  bank  notes  which  to  him  are  of 
drawer  and  endorser,  for  a  sum  so  much  less  on  par  value,  in  jiayinent  of  his  own  debts,  or  in 
its  face,  as  exhibited  a  discount  beyond  the  legtil  payment  of  public  taxes:  and  yet  their  market- 
rate  of  interest,  no  stipulation  having  been  made  able  value  may  be  far  less.  If  he  uses  no  dis- 
against  the  liability  of  the  endorser,  is  not,  per  guise,  if  he  seeks  not  to  cover  a  loan  of  money, 
te,  an  usurious  contract  between  the  emlorser  under  the  pretence  of  a  sale  or  exchange  ol 
and  endorsee:  and  an  action  can  be  maintained  them,  but  the  transaction  is  bona  tide  what  it 


upon  the  note  against  the  endorser  who  sold  the 
same,  bv  the  purchaser.  Nichols  v.  Fcarsot),  7 
Peters,  103. 

24.  The  courts  of  New  York  have  adjudicated, 
that  whenever  the  note  or  bill  in  its  inception 
was  a  real  transaction,  so  that  the  payee  or  pro- 
misee might  at  maturity  maintain  a  suit  upon  it, 
a  transfer  by  endorsement,  though  beyond  the 
legal  rate  of  interest,  shall  be  regarded  as  a  sale 
of  the  note  or  bill,  and  a  valid  and  legal  tian.s- 
action.  But  not  so  where  the  paper,  in  its  ori- 
gin, was  oidy  a  nominal  negotiation.     Ibid. 

25.  There  are  two  cardinal  rules  in  the  doc- 
trine of  usury,  which  must  be  regarded  as  the 
common  place  to  which  all  reasoning  and  adju- 
dication upon  the  subject  should  be  referred  : 
the  first  is,  that  to  constitute  usury,  there  must 
be  a  loan  in  contemplation  by  the  parties;  and 
the  second,  that  a  contract,  which  in  its  incep- 
tion is  unaffected  by  usury,  can  never  be  invali- 
dated by  any  subsequent  usurious  transaction. 
Ibid. 

26.  The  branch  Bank  of  the  United  States  at 
Lexington,  Kentucky,  having  in  its  possession  a 
large  amount  of  the  notes  of  the  Bank  of  Ken- 
tucky, on  which  the  Bank  of  Kentucky  had 
agreed  to  pay  interest  yearly  until  they  should 
redeem  the  said  notes  in  specie  :  at  the  earnest 
solicitation  of  the  borrower,  loaned,  on  a  pro- 
missory note  payable  with  interest  in  three 
years,  the  snm  of  five  thousand  dollars  in  those 
notes,  and  in  a  check  on  the  Bank  of  Kentucky, 
by  which  the  debt  due  to  the  Bank  of  the  United 
States  from  the  Bank  of  Kentucky  was  dimin- 
ished to  the  amount  of  the  loan.  The  borrower, 
at  the  time  of  the  loan,  declared  the  notes  of  the 
Bank  of  Kentucky  equivalent,  for  his  purposes, 
to  cold  or  silver.  The  Bank  of  Kentucky,  long 
before  the  note  given  for  the  loan  became  due. 
redeemed  their  notes  held  by  the  Bank  of  the 
United  States,  and  paid  all  the  debt  due  to  that 
bank  with  the  interest  due  thereon.  Held,  that 
there  was  no  usury  in  this  transaction.  Bank  of 
the  United  States  v.  fraggc«er  et  al.,  9  Peters,  378. 

27.  In  construing  the  usury  laws,  the  uni- 
form construction  in  England  has  been,  and  it 
is  equally  applicable  here,  that  to  constitute 
usury  within  the  prohibitions  of  the  law,  there 
must  be  an  intention,  knowingly,  to  contract  for, 
and  to  take  usurious  interest ;  for  if  neither  party 
intend  it,  and  act  bona  fide  and  innocently,  the 
law  will  not  infer  a  corrupt  agreement.  There 
has  been  no  taking  of  usury,  and  no  reservation 


purports  to  be,  the  law  will  not  set  aside  the 
contract:  for  it  is  no  violation  of  any  public 
policy  against  usury.     Ibid. 

28.  The  statute  against  usury  not  only  forbids 
the  direct  taking  more  than  six  per  centum  per 
annum  for  the  loan  or  forbearance  of  any  sum 
of  money :  but  it  forbids  any  shift  or  device  by 
which  this  prohibition  may  be  evaded,  and  a 
greater  interest  be  in  fact  secured.  If  a  larger 
sum  than  six  per  cent,  be  not  expressly  reserved, 
the  instrument  will  not  of  itself  expose  the  usury, 
but  the  real  corruptness  of  the  contract  must  be 
shown  by  extrinsic  circumstances,  which  prove 
its  character.    Scott  v.  Lloyd,  9  Peters,  418. 

29.  The  statute  declares,  "that  no  person 
shall  on  any  contract  take,  directly  or  indiiecll}-, 
for  loan  of  any  money,  &c.,  above  the  value  of 
six  dollars,  for  the  forbearance  of  one  hundred 
dollars,  for  a  year."  It  has  been  settled,  that  tc 
constitute  the  offence  there  must  be  a  loan,  upon 
which  more  than  six  per  cent,  interest  is  to  be 
received ;  and  it  has  been  also  settled,  that 
where  the  contract  is  in  truth  for  the  borrowing 
and  lending  of  money,  no  form  which  can  be 
given  to  it  will  free  it  from  the  taint  of  usury,  if 
more  than  legal  interest  be  secured.     Ibid. 

30.  The  ingenuity  of  lenders  has  devised 
many  contrivances  by  which,  under  forms,  sanc- 
tioned by  law,  the  statute  of  usury  may  be 
evaded.  Among  the  earliest  and  most  common 
of  these,  is  the  purchase  of  annuities  secured 
upon  real  estate  or  otherwise.  The  statute  does 
not  reach  these,  not  only  because  the  principal 
may  be  put  in  hazard  ;  but  because  it  was  not 
the  intention  of  the  legislature  to  interfere  with 
individuals  in  their  ordinary  transactions  of  buy- 
ing and  selling,  or  other  arrangements  made 
with  a  view  to  convenience  or  prolit.  The  pur- 
chase of  an  annuity  or  rent-charge,  if  a  bona 
fide  sale,  has  never  been  considered  as  usuriou.*, 
though  more  than  six  per  cent,  profit  be  secured. 
Yet  it  is  apparent,  that  if  giving  this  form  to  the 
contract  will  afford  a  cover  which  conceals  it 
from  judicial  investigation,  the  statute  would  be- 
come a  dead  letter.  Courts,  therefore,  perceived 
the  necessity  of  disregarding  the  form,  and  ex- 
amining into  the  real  nature  of  the  transaction. 
If  that  be  in  fact  a  loan,  no  shift  or  device  will 
protect  it.  Though  this  principle  may  be  ex- 
tracted from  all  the  cases,  yet  as  each  depends 
on  its  own  circumstances,  and  those  circum- 
stances are  almost  infinitely  varied  ;  it  ought  not 
to  surprise   if   there  should  be   some  seeming 


of  usury,  on  the  face  of  this  transaction.     The  :  conflict  in  the  application  of  the  rule  by  difft 

case,  then,  resolves  itself  into  this  inquiry,  whe-  '  ent  judges.    Different  minds  allow  a  different  de- 

ther,  upon  the  evidence,  there  was  any  such  cor-  ,  gree  of  weight  to  the  same  circumstances.    Ibid. 
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31.  The  covenants  in  a  deed  from  S.,  granting 
the  annuity  to  M.,  secure  the  payment  of  ten  per 
cent,  forever  on  the  sum  advanced.  There  is 
no  hazard  whatever  in  the  contract.  M.  must, 
in  something  more  than  twenty  year?^  receive 
the  money  lie  has  advanced,  with  legal  interest 
on  it,  unless  the  principal  sum  should  be  re- 
turned after  five  years;  in  which  event  he  would 
receive  the  principal  with  ten  per  cent,  interest. 
The  deeil  is  equivalent  to  a  bond  for  five  thou- 
sand dollars,  amply  secured  by  a  mortgage  on 
real  estate,  with  interest  at  ten  per  cent,  there- 
on;  with  liberty  to  repay  the  same  in  five  years. 
If  the  real  contract  was  for  a  loan  of  money 
without  any  view  to  a  purchase,  it  is,  plainly, 
within  the  statute.     Ibid. 

32.  If  A  lend  money  to  B,  who  puts  it  out  at 
usurious  interest,  and  agrees  to  pay  A  the  same 
rate  of  interest  which  he  is  receiving  upon  A's 
money,  this  is  usury  between  A  and  B  ;  and  an 
endorser  of  B's  note  to  A  may  avail  himself  of 
the  plea  of  usury.  Levy  v.  Gadsby,  3  Cranch, 
180;   1  Cond.  Rep.  4S6. 

33.  If  the  usury  be  specially  pleaded,  and  the 
court  reject  the  evidence  offered  upon  such 
special  plea;  it  may  be  admitted  upon  the  gene- 
ral issue,  notwithstanding  it  has  been  refused 
upon  the  special  plea.     Ibid. 

34.  The  court  has  the  exclusive  power  of  de- 
ciding whether  a  written  contract  be  usurious. 
Ibid. 

35.  If  an  agent,  who  has,  by  permission  of  his 
principal,  sold  eight  per  cent,  stock,  applies  the 
money  to  his  own  use,  and  being  pressed  for 
payment,  gives  a  mortgage  to  secure  the  repay- 
ment of  the  amount  of  the  stock  with  eight  per 
cent,  interest  thereon,  it  is  usury.  De  Butts  v.  Ba- 
con et  al,  6  Cranch,  252;  2  Cond.  Rep.  362. 

36.  It  is  not  usury  for  a  bank  to  deduct  the 
interest  from  the  amount  of  a  note  at  the  time 
of  its  being  discounted.  Flcckner  v.  The  Bank 
of  the  United  States,  8  Wheat.  338;  5  Cond.  Rep. 
457. 

37.  In  a  contract  for  the  loan  of  money,  the 
law  of  the  place  where  the  contract  is  made  is 
to  govern  ;  and  it  is  immaterial  that  the  loan  was 
to  be  secured  by  a  mortgage  on  lands  in  another 
state.  De  Wolf  v.  Johnson,  10  Wheat.  367 ;  6 
Cond.  Rep.  140. 

38.  In  such  a  case,  the  statutes  of  usury  of  the 
state  where  the  contract  was  made,  and  not  those 
of  the  state  where  it  is  secured  by  mortgage, 
are  to  govern  it,  unless  there  be  some  other  cir- 
cumstance to  show  that  the  parties  had  in  view 
the  laws  of  the  latter  state.     Ibid. 

39.  Although  a  contract  be  usurious  in  its  in- 
ception, a  subsequent  agreement  to  free  it  from 
the  taint  of  usury,  will  render  it  valid.     Ibid. 

40.  The  purchaser  of  an  equity  of  redemp- 
tion cannot  set  up  usury  as  a  defence  to  a  bill 
brought  by  the  mortgagee  for  a  foreclosure, 
especially  if  the  mortgagor  has  himself  waived 
the  defence.     Ibid. 

41.  Under  a  usury  law  which  does  not  avoid 
the  securities,  but  only  forbids  the  taking  a 
greater  interest  than  si.v  per  centum  per  annum, 
a  conrt  of  equity  will  not  refuse  its  aid  to  re- 
cover the  principal.     Ibid. 
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42.  A  contract  of  loan  for  six  per  cent,  per  an- 
num interest,  when  the  law  allowed  only  five 
per  cent.,  is  clearly  usurious;  but  when  the  per- 
son who  betrays  th^  lender  into  such  a  contract, 
is  his  agent,  it  would  be  against  good  conscience 
that  the  borrower  should  derive  any  benefit  to 
himself  prejudicial  to  the  lender  for  this  circum- 
stance, and  the  lender  is  entitled  to  legal  inte- 
rest. Short  V.  Skipwith,  1  Brockenb.  C.  C.  R. 
103. 

43.  A  bill  of  exchange,  in  payment  of  a  debt 
due  on  a  protested  bill,  was  taken,  in  New  York, 
from  one  of  the  parties  to  the  protested  bill. 
The  exchange  between  Mobile,  on  which  the 
bill  was  drawn,  was  stated  to  be  ten  per  centum, 
and  was  added  to  the  bill ;  and  the  damages  on 
the  protested  bill,  with  interest,  at  the  rate  of 
interest  in  New  York,  from  the  time  the  first  bill 
was  protested,  were  added  to  the  bill.  It  was 
sent  to  Mobile,  and  was  placed  to  the  credit  of 
the  owners  by  the  endorsee,  who  received  it  be- 
fore it  came  to  maturity.  The  bill  was  after- 
wards protested  for  non-payment.  An  action 
was  brought  in  Alabama  against  the  endorsers 
of  the  bill,  one  of  whom  was  in  New  York  when 
the  bill  was  drawn,  and  who,  being  liable  to 
suit  on  the  protested  bill,  gave  the  second  bill  to 
prevent  suit  being  brought  against  him.  The 
defendants  alleged  usury  in  the  second  bill ;  the 
rate  of  exchange  allowed  on  the  bill,  being  ten 
per  centum,  was  given,  and  it  being  alleged  that 
the  highest  rate  of  exchange  on  Mobile  did  not 
exceed  five  per  centum.  By  the  court : — Al- 
though the  transaction,  as  exhibited,  appears  on 
the  face  of  the  account  for  which  the  bill  was 
drawn  to  be  free  from  the  taint  of  usury,  yet,  if 
the  ten  per  centum  charged  as  exchange,  or  any 
part  of  it,  was  intended  as  a  cover  for  usurious 
interest,  the  form  in  which  it  was  done,  and  the 
name  under  which  it  was  taken,  will  not  protect 
the  bill  from  the  consequences  of  usury  ;  and  if 
the  fact  be  established,  it  must  be  dealt  with  in 
the  same  manner  as  if  the  usury  had  been  ex- 
pressly mentioned  in  the  bill  itself.  But  whe- 
ther the  charge  of  ten  per  centum  for  exchange 
between  New  York  and  Mobile  was  intended  as 
a  cover  for  usury  or  not,  is  a  question  exclusively 
for  the  jury.  It  is  a  question  of  intention.  An- 
drews v.  Pond  et  al.,  13  Peters,  65. 

44.  In  order  to  enable  the  jury  to  decide  whe- 
ther the  usury  was  concealed  under  the  name 
of  exchange,  evidence  on  both  sides  ought  to 
have  been  admitted,  which  tended  to  show  the 
usual  rate  of  exchange  between  New  York  and 
Mobile,  when  the  bill  was  negotiated.     Ibid. 

45.  There  is  no  rule  of  law  fixing  the  rate 
which  maybe  charged  for  exchange.  It  does 
not  depend  on  the  cost  of  transporting  specie 
from  one  place  to  another,  although  the  price 
of  e.vchange  is  no  doubt  influenced  by  it. 
Ibid. 

46.  If,  in  consideration  of  further  forbearance, 
a  creditor  receives  a  new  security  from  his 
debtor  for  an  existing  debt,  he  cannot  enlarge 
the  amount  due  by  exacting  anything,  either  by 
way  of  interest  or  exchange,  for  the  additional 
risk,  which  he  may  suppose  he  runs  by  this  ex- 
tension of  credit;  nor  on  the  opinion  he  may 
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eiiteilniii   as  to  the  nunctiinlity  of  payment,  or 

the  uhiiu;ili>  fvifety  oi   his  dfbt.     Ihid. 

47.  Am  action  of  covenant  was  inslitiited  by 
the  executors  of  M.  J.  upon  an  obligation  exe- 
cuted by  A.  R.  D.,  under  seal,  with  M.  J.,  by 
Mhich  she  ay:reed  to  pay  a  certain  note  or  bond, 
loaned  by  M.  J.  to  A.  R.  D.,  which  had  been 
sold  by  A.  1\.  D.  at  an  usurious  discount,  and  on 
an  usurious  contract.  The  bond  or  note  of  j\I,  J. 
had  been  i^iven  to  enable  A.  R.  D.  to  raise  mo- 
ney to  pay  a  ilebt  ilue  by  her,  and  for  which  the 
note  of  ^i.  J.  had  been  previously  loaned  to  her. 
It  was  tlenied  by  the  exoculors  of  ISI.  J.,  that 
she  had  any  kiiowleilge  of  the  usurious  dealing 
in  which  the  bond  or  note  of  I\I.  J.  was  sold. 
The  executors  of  M.  J.  were  obliged  to  pay  a 
large  portion  of  the  note  or  bond;  and  the  ac- 
tion was  instituted  to  recover  so  much  as  they 
had  paid.  A.  R.  D.  set  up  the  usury  between 
her  and  the  person  to  whom  she  had  sold  the 
note  or  bond,  as  a  defence  to  the  suit  of  the  ex- 
ecutors of  M.  J.  It  was  held,  that  the  action 
on  the  covenant  of  A.  R.  D.  could  be  main- 
tained ;  and  that  the  usurious  dealing  between 
A.  R.  D.  and  the  purchaser  of  the  note  or  bond 
cf  M.  J.,  did  not  render  the  covenant  of  A.  R.  D. 
to  pay  the  bond  or  note  invalid.  The  court  said, 
the  contract  between  the  defendant  and  the  pur- 
chaser of  the  bond,  if  embracing  no  other  per- 
son than  themselves,  could  affect  no  contract 
between  other  parties,  previously  made ;  and 
whether  that  contract  was  usurious,  depended 
on  the  intention  of  the  parties  to  it.  If  it  was 
made  bona  fide  for  the  sale  and  purchase  of  the 
bond,  although  at  a  discount  which  would  insure 
to  the  purchaser  twelve  per  cent,  a  year  for  the 
money  advanced,  it  would  not  be  usurious.  If, 
on  the  other  hand,  the  sale  of  the  bond  was  a 
mere  cover  for  avoiding  the  statute  against 
usury  ;  and  the  real  intention  of  the  parties  was 
to  make  a  contract  for  the  loan  of  money,  at  a 
higher  rate  than  the  legal  interest ;  then  the  con- 
tract was  usurious.  But  to  involve  M.  J.  in  the 
usury,  and  to  extend  its  taint  to  the  covenant  of 
A.  R.  D.,  it  must  be  shown  by  proof,  that  M.  J. 
executed  the  bond  or  note  sold,  for  the  purpose 
of  aiding  A.  R.  D.  to  borrow  money  at  usurious 
interest;  and  not  to  enable  A.  R.  D.  to  raise  mo- 
ney by  selling  it  in  the  market.  When  the 
holder  of  jNI.  J.'s  note  threatened  proceedings 
on  it,  it  was  not  necessary  that  the  executors  of 
M.  J.  should  give  notice  thereof.  Moncure  et  al. 
V.  Dermott,  13'  Peters,  345. 

48.  No  subsequent  confirmation  of  an  usuri- 
ous contract,  nor  no  new  contract  stipulating  to 
pay  the  debt,  with  the  usurious  interest,  will 
make  it  valid.     Tljid. 

49.  It  is  the  settled  law  of  Virginia,  that  the 
bona  fide  purchaser  of  a  bond  or  note,  may  take 
it  at  any  rate  or  discount,  however  great,  with- 
out violating  the  statute.     Ibid. 

50.  Query,  If  the  purchasers  of  an  equity  of 
redemption  can  take  the  objection,  that  the 
mortgage  was  upon  an  usurious  consideration,  or 
as  plaintifTs,  can  have  any  relief  in  equity,  with- 
out ofTering  to  pay  the  amount  due  1  Gordon  v. 
Hobart,  2  Sumner's  C.  C.  R.  400. 

51.  Where  there  have  been  running  accounts 


between  parlies,  and  one  party  has  been  in  the 
habit  of  transmitting  his  accounts  regularly  to 
the  other,  striking  a  balance,  and  charging  or 
giving  credit  for  interest,  as  the  balance  might 
be,  and  no  objections  have  been  made  to  it; 
and  where  this  rnoile  of  slating  accounts  i3 
shown  to  be  the  custom  of  trade,  such  manner 
of  charging  interest  is  legal,  and  will  be  sup- 
ported. Uardaij  v.  Kennedy,  3  Wash.  C.  C.  R. 
350. 


VARIANCE. 
See  Pleading. — Ante,  page  391. 

Addenda. 

1.  An  unsubstantial  variance  between  the 
note  and  the  declaration,  where  the  note  is  set 
out  according  to  its  effect,  will  not  be  regarded. 
Conant  v.  Wills  ^  Bradley,  1  McLean's  C.  C.  R. 
427. 

2.  A  note  payable  to  A,  B,  C  or  D,  not  ad- 
mitted under  a  count,  in  which  the  defendant  is 
represented  to  have  promised  to  pay  the  three 
first,  or  the  fourth.  IVrigkt  et  al.  v.  Cosswell,  1 
M'Lean'sC.  C.  R.  471. 


VENDOR  AND  VENDEE. 

See  Stoppage  in  Transitu. — Ante,  page  643. 
See  Sale  of  Property. — Ante,  page  572. 

Addenda. 

1.  In  the  nature  of  buying  and  selling,  where 
a  power  of  resale  is  given  to  the  vendee,  he  has 
conferred  on  him  the  corresponding  power  to  re- 
ceive payment.  Buchannon  el  al.  v.  Upshaii;,  17 
Peters,  70. 

2.  A  vendee  of  lands  from  a  vendor  who  had 
no  more  than  an  equitable  title  at  the  time  of 
the  sale,  holds  the  property  purchased  by  him 
subject  to  all  the  equities  existing  between  his 
vendor  and  the  person  from  whom  the  vendor 
had  originally  purchased.  He  must,  before  he 
can  obtain  the  legal  title  to  the  property  pur- 
chased, perform  all  the  covenants  favourable  to 
the  vendor  of  his  vendor.     Ibid. 

3.  An  action  in  ejectment  by  the  holder  of 
the  original  equitable  title,  against  the  holder  of 
land  under  a  sale  made  to  him  by  the  vendee 
of  the  holder  of  the  original  equitable  title,  al- 
though he  may  not  recover  in  the  ejectment,  is 
notice  to  the  defendant  in  the  ejectment  of  the 
equity  of  the  plaintiff  in  the  ejectment,  from 
which  interest  on  the  unpaid  purchase-money 
may  be  computed.     Jbid. 

4.  An  executrix  who  purchases  land  under  a 
decree  against  the  vendee  for  the  purchase-mo- 
ney, can  take  only  the  equity  of  the  vendee. 
M'Kay  v.  Carringt'on,  1  M -Lean's  C.  C.  R.  56 

5.  Where  the  vendor  on  the  sale  of  land  re- 
serves the  right  to  annul  the  contract,  on  a  fail- 
ure to  pay  any  of  the  instalments,  by  repaying 
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the  money  receive^!,  the  contract,  except  by  con- 
eent.  ciiii  be  annulled  only  in  that  mode.     Ibid. 

6.  The  payment  of  an  instalment  may  be 
waived.     Ibid. 

7.  Where  a  contract  for  lam!  is  voiil  or  cannot 
be  enforced,  by  reason  of  laches  in  the  vendee, 
on  the  death  of  the  vendor  the  land  descends  to 
his  heirs.  But  on  a  valid  contract  for  the  sale 
of  land,  on  the  death  of  the  parties  the  land  de- 
scends to  the  heirs  of  the  vendee,  and  the  pur- 
chase-money goes  to  the  executor  or  administra- 
tor of  the  vendor.     Ibid. 

8.  Where  the  title  is  defective,  and  the  pur- 
chaser fails  to  obtain  possession,  the  land  has 
greatly  deteriorated  in  value,  and  the  notes  for 
the  purchase-money  are  negotiable  and  oul- 
etanding,  chancery  will  rescind  the  contract,  de- 
cree the  repayment  of  the  purchase-money, 
with  interest,  and  that  the  notes  shall  be  deliv- 
ered up  to  be  cancelled.     Ibid. 

9.  A  purchaser  at  a  sale  of  real  estate,  under 
an  order  of  court,  having  paid  the  consideration, 
may  compel  the  heirs  of  the  deceased  to  make 
a  title.  Heirs  of  Piatt  v.  Heirs  of  M'^Cullough,  1 
M  Lean's  C.  C.  R.  83. 

10.  A  vendee  who  has  notice  of  such  facts  as, 
with  ordinary  diligence,  will  lead  him  to  a  full 
knowledge  of  an  outstanding  equity,  is  a  pur- 
chaser with  notice.  Hinde  et  al.  v.  Vatticr  ct  al., 
1  M-Lean's  C.  C.  R.  118. 

11.  The  relation  of  vendor  and  vendee  must 
exist,  to  enable  a  court  of  equity  to  decree  a 
conveyance  of  land.  Waltons  and  Payne's  Heirs, 
V.  Coulson,  1  M'Lean's  C.  C.  R.  126. 

12.  The  vendor  agreed  to  make  a  deed  in 
three  months,  and  then  the  vendee  agreed  to 
give  a  mortgage  to  secure  the  payment  of  the 
purchase-money;  on  failure  by  the  vendor  to 
make  the  tleed,  under  proper  circumstances, 
chancery  will  consider  the  mortgage  as  having 
been  executed.  Longworth  v.  Taylor,  I  M'Lean's 
C.  C.  R.  395. 

13.  A  party  who  wishes  to  put  an  end  to  a 
contract,  must  not  himself  be  in  default.     Ibid. 

14.  VVhere  the  deed  is  to  be  made  before  full 
payment  of  the  consideration,  the  vendor  has  no 
right  to  ask  the  money  to  be  brought  into  court, 
on  a  bill,  by  the  vendee  for  a  specific  execu- 
tion. Johnson  v.  Sukeley,  2  M'Lean's  C.  C.  R. 
562. 

15.  Nor  has  l«he  vendor,  when  he  is  in  de- 
fault, a  right  to  ask  the  money  to  be  brought  into 
court.     Ibid. 


VENIRE  DE  NOVO. 

Although  a  venire  de  novo  is  frequently 
awarded  by  a  court  of  error  upon  a  bill  of  ex- 
ceptions, to  enable  parties  to  amend  ;  and  though 
amendments  may,  in  the  sound  di.scretion  of  the 
court,  upon  a  new  trial,  be  permitted  ;  the  ve- 
nire de  novo  is,  in  no  instance,  any  thing  more 
than  an  order  for  a  new  trial  in  a  cause  in  which 
the  verdict  or  judgment  is  erroneous  in  matters 
of   law:    and  is  never  "equivalent  to   a  new 


suit."  No  statute  of  the  United  States  alters 
the  law  in  this  regard.  United  States  \.  Ha^vkins^ 
10  Peters,  125. 


VENUE. 


1.  A  venue  in  the  body  of  the  declaration  i« 
sufficient,  without  being  stated  in  the  margin. 
Dwight  V.  IVing,  2  M'Lean's  C.C.R.  580. 

2.  By  the  present  rule  in  England  a  venue  is 
laid  in  the  margin  only.     Ibid. 


VERDICT. 

1.  Defective  and  sufficient  verdicts Pago  71? 

2.  Defect  cured  by  verdicts 716 

1.  Defective  ayid  Sufficient  Verdicts. 

1.  A  special  verdict  is  defective  which  does 
not  find  whether  the  abandonment  was  in  rea- 
sonable lime.  Chesapeake  Ins.  Co.  v.  Stark,  6 
Cranch,  268  j  2  Cond.Rep.  367. 

2.  A  verdict  is  bad,  if  it  varies  from  the  issue 
in  a  substantial  manner;  or  if  it  find  only  a  part 
of  that  which  is  in  issue  :  and,  though  the  court 
may  give  form  to  a  general  finding,  so  as  to  make 
it  harmonize  with  the  issue,  yet,  if  it  appears 
that  the  finding  is  different  from  the  issue,  or  is 
confined  to  a  part  only  of  the  matter  in  issue, 
no  judgment  can  be  rendered  upon  the  verdict. 
Patterson  v.  The  United  States,  2  Wheat.  221 ;  4 
Cond.  Rep.  98. 

3.  Where  the  jury,  in  a  writ  of  right,  found 
"  that  the  demandant  had  more  mere  right  to 
hold  the  tenements  as  he  hath  demanded,  than 
the  tenants  or  either  of  them  have  to  hold  the 
respective  tenements  set  forth  in  their  respec- 
tive pleas,  they  being  parcels  of  the  tenement 
in  the  count  mentioned,"  it  was  held,  that  this 
verdict  being  certain  to  a  common  intent,  was 
sufficient.  Liter  et  al.  v.  Green,  2  Wheat.  306; 
4  Cond.  Rep.  129. 

4.  Where,  in  error,  in  the  supreme  court,  the 
essential  facts  are  not  directly  found  by  the 
jury  in  the  special  verdict,  although  there  is 
sufficient  evidence  to  establish  them,  judgment 
will  not  be  rendered  on  such  imperfect  finding; 
but  the  cause  will  be  remanded  to  the  court  be- 
low, with  directions  to  award  a  venire  facias  de 
novo.  Barnes  et  al.  v.  Williams,  11  Wheat.  415; 
6  Cond.  Rep.  369. 

5.  In  an  action  on  a  penal  statute  giving  dou- 
ble value,  if  the  jury  find  a  verdict  for  a  specific 
sum,  it  is  to  be  considered  as  the  double  value, 
unless  the  contrary  appear.  Cross  v.  The  United 
States,  1  Gallis.  C.  C.  R.  26. 

6.  Where  a  statute  gives  the  party  double  or 
treble  damages,  the  jury  may  find  the  single 
damages,  and  the  court  will  double  or  treble 
them:  and  a  general  verdict  will  be  deemed 
for  single  damages  unless  the  contrary  appear; 
but  a  verdict  for  double  or  treble  damages  will 
be  good,  if  expressly  so  found.     Ibid, 
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7.  Altlioiigh  the  veullct  bo  imperfect,  and  doe? 
not,  ill  term?,  rind  the  issue  joined  by  tlie  parties, 
yet,  if  thet'onitcan  collect  the  point  in  issue  out 
of  the  verdict,  it  will  be  sullicient.  Stearns  v. 
Barrett,  1  Mason's  C.  C.  R.  153. 

8.  A  veniict  which  finds  two  inconsistent  ma- 
terial facts,  is  void,  and  cannot  be  a  loiiiidation 
for  a  legal  jiuignient.     Ibid. 

9.  A  general  verdict  which  finds  the  point  in 
issue,  by  way  of  argument  or  inference,  is  void, 
even  thougii  the  argument  or  interence  be  neces- 
sary.    Ibid. 

10.  If  the  jury  find  the  point  in  issue,  and  also 
another  matter  out  of  the  issue,  the  latter  tinding 
is  voiti,  and  may  be  rejected  as  surplusage:  but 
it  is  otherwise,  if  the  matter  so  found  is  con- 
tained in  the  issue;  for  then,  if  it  be  material 
and  contradictory,  it  cannot  be  rejected  as  sur- 
plusage,    lend. 

11.  So  if  the  point  on  which  the  verdict  is 
given,  be  so  uncertain  that  it  cannot  be  clearly 
ascertained  whether  the  jury  meant  to  find  the 
issue  or  not,  it  cannot  be  helped  by  intendment : 
and;  a  fortiori,  if  it  be  repugnant  to  other  facts 
e.\pressly  found.     Ibid. 

12.  Where  a  special  verdict  is  imperfect,  by 
reason  of  ambiguity  or  uncertainty,  so  that  the 
court  cannot  say  for  which  party  judgment  ought 
to  be  given,  a  venire  de  novo  ought  to  be  award- 
ed. BcUoii's  v.  The  Hallowell  and  Augusta  Bank, 
2  Mason's  C.  C.  R.  31. 

13.  But  if  the  verdict  be  not  ambiguous  or 
uncertain  in  itself,  but  the  plaintiff  has  stated 
a  defective  case,  or  a  defective  title,  then  the 
judgment  should  be  for  the  defendant,  and  a 
venire  de  novo  should  not  be  granted.     Ibid. 

14.  A  refusal  to  amend  a  verdict  is  not  the 
subject  of  a  writ  of  error.     Ibid. 

15.  Where  an  information  is  defective  in  set- 
ting out  the  offence,  a  verdict  will  not  cure 
the  error.  United  States  v.  The  Virgin,  Peters' 
C.  C.  R.  7. 

16.  If  a  proper  case  be  laid  in  the  declara- 
tion, but  not  with  sufficient  precision,  and  the 
defendant  omits  to  take  advantage  of  the  defect 
at  a  proper  time,  the  court,  after  verdict,  will 
presume  that  it  was  supplied  by  the  evidence: 
but  not  so,  if  no  ground  at  all  is  laid.     Ibid. 

17.  If  enough  is  stated  in  the  declaration  to 
show  title  in  the  plaintiff,  and  with  sufficient 
certainty  to  enable  the  court  to  give  judgment, 
but  with  less  certainty  than  the  case  admitted 
of,  and  which  ought  to  have  been  stated,  the 
defect  is  cured  by  the  verdict.  The  court  will 
presume  that  all  such  omissions  were  supplied, 
and  obscurities  explained  at  the  trial  by  the  evi- 
dence. Gray  ct  al.  v.  James  et  al.,  Peters'  C.  C. 
R.  476. 

18.  A  verdict  was  set  aside  on  the  ground  that 
it  could  not  have  been  found  by  the  jury,  with- 
out either  disregarding  the  instructions  of  the 
court  in  point  of  law,  or  giving  an  effect  to  evi- 
dence, which,  in  a  just  and  legal  sense,  was  not 
proper.  Thomas  v.  Hatch,  3  Sumner's  C.  C.  R. 
171. 

19.  After  verdict,  defects  in  the  declaration, 
ia  substance,  are  cured,  if,  from  the  issue,  the 


facts  omitted  must  have  been  proved  on  the  trial. 
Stiwley  v.  Whipple,  2  M'Loan's  C.  C.  R.  35. 

20.  A  verdict  may  be  amended  where  there  is 
a  mistake  in  form.  Jones  v.  Vanzandt,  2  M'Lean's 
C.  C.  R.  612. 

21.  What  shall  constitute  a  good  finding.   Ibid. 

22.  Under  the  statute  of  Uiiio,  a  count  must 
be  abandoned  before  the  jury  retire  to  consult 
upon  their  verdict.     Ibid. 

23.  A  verdict  will  not  be  set  aside,  in  a  case 
of  tort,  for  e.xcessive  damages,  unless  it  clearly 
appear  that  the  jury  committed  some  gross  and 
palpable  error,  or  acted  under  some  improper 
bias,  influence,  or  prejudice,  or  have  totally  mis- 
taken the  rules  of  law  by  which  the  damages 
are  to  be  regulated.  Whipple  v.  Cuviberland  Ma- 
nufacturing Company,  2  Story's  C.  C.  R.  062. 

24.  Query,  Whether  a  verdict  in  a  suit  at  law 
is  evidence  of  anything  but  the  fact  that  it  was 
rendered,  unless  a  judgment  be  duly  rendered 
thereon.    Allen  v.  Blunt,  3  Story's  C.  C.  R.  740. 

2.  Defects  cured  by  Verdict. 

25.  Where  the  action  is  for  foreign  money, 
and  the  value  not  averred,  the  verdict  of  the 
jury  finding  the  value  in  dollars,  cures  the  error. 
Brown  v.  Barry,  3  Dall.  367;  1  Cond.  Rep.  165. 

26.  The  question  of  damages,  or  of  interest 
in  the  nature  of  damages,  belongs  peculiarly  to 
the  jury;  and  although  the  court  may  be  dis- 
satisfied with  the  verdict,  they  will  not  set  it 
aside  simply  on  that  ground.  Walker  v.  Smith,  4 
Dall.  389. 

27.  If  the  jury  find  the  issue  and  something 
more,  the  latter  part  of  the  finding  may  be  reject- 
ed as  surplusage:  but  this  rule  does  not  apply  to 
a  case  where  the  facts  found  are  substaniially 
variant  from  those  which  are  in  issue.     Ibid. 

28.  An  action  of  assumpsit  could  not  be 
brought  on  a  policy  of  insurance  under  seal : 
and  the  defect  is  not  cured  by  verdict.  Ma- 
rine Insurance  Company  of  Alexandria  v.  Younu, 
1  Cranch,  332;   1  Cond.  Rep.  326. 

29.  Where  the  jury,  in  a  writ  of  right,  found, 
"that  the  demandant  had  more  mere  right  to 
hold  the  tenements  as  he  hath  demanded,  than 
the  tenants  or  either  of  them  have  to  holil  the 
respective  tenements,  set  forth  in  their  respect- 
ive pleas,  they  being  parcels  of  the  tenement 
in  the  count  mentioned,"  it  was  held  that  this 
verdict  being  certain  to  a  common  intent,  was 
sufficient.  Liter  et  al.  \:  Green,  2  Wheat.  306; 
4  Cond.  Rep.  129. 

30.  Wherever  it  may  be  presumed  that  any 
thing  must  of  necessity  be  given  in  evidence, 
the  want  of  mentioning  it  in  the  record,  will  not 
vitiate  it,  after  verdict.  And  this  rule  applies  to 
actions  upon  penal  statutes.  Smith  v.  The  United 
States,  1  Gallis.  C.  C.  R.  261. 

31.  Although  the  verdict  be  imperfect,  and 
does  not,  in  terms,  find  the  issue  joined  by  the 
parties,  yet,  if  the  court  can  collect  the  point 
in  issue  out  of  the  verdict,  it  will  be  sufficient 
Stearns  v.  Barrett,  1  Mason's  C.  C.  R.  153. 

32.  Upon  a  special  verdict,  the  court  has  to 
declare  the  law  only  upon  the  facts  stated.  The 
verdict  of  the  jury  must  substantially  find  the 
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facts  upon  which  the  question  of  law  is  to  arise. 
If  these  facts  do  not  sufficiently  appear,  a  venire 
de  novo  must  be  awarded.  Peterson  v.  The  Uni- 
ted States,  2  Wash.  C.  C.  R.  36. 

33.  If  a  proper  case  be  laid  in  the  declara- 
tion, but  not  with  sufRcient  precision,  and  the 
defendant  omits  to  take  advantage  of  the  defect 
at  a  proper  time,  the  court,  after  verdict,  will 
presume  that  it  was  supplied  by  the  evidence; 
but  not  so,  if  no  ground  at  all  is  laid.    United 

■  States  V.  The  Virgin,  Peters'  C.  C.  R.  7. 

34.  If  enough  is  stated  in  the  declaration  to 
show  title  in  the  plaintiff,  and  with  sufficient 
certainty  to  enable  the  court  to  give  judgment, 
but  with  less  certainty  than  the  case  admitted 
of,  and  which  ought  to  have  been  staled,  the 
defect  is  cured  by  the  verdict.  The  court  will 
presume  that  all  such  omissions  were  supplied, 
and  obscurities  e.xplained  at  the  trial  by  the  evi- 
dence. Gray  et  al.  v.  James  et  al,  Peters'  C.  C. 
R.  476. 

35.  A  cause  of  action  defectively  or  inaccu- 
rately set  out,  is  cured  by  the  verdict:  because, 
to  entitle  the  plaintiff  to  recover,  all  the  circum- 
stances necessary  in  form  or  in  substance,  to 
make  out  his  cause  of  action  so  imperfectly 
stated,  must  be  proved  at  the  trial.  But  where 
no  cause  of  action  is  stated,  none  can  be  pre- 
sumed to  have  been  proved.  Renner  v.  The 
Bank  of  Columbia,  9  Wheat.  581;  5  Cond.  Rep. 
691.  ^ 

36.  Where  a  fact  must  necessarily  have  been 
proved  at  the  trial,  to  justify  a  verdict,  and  the 
declaration  omits  to  state  it,  the  defect  is  cured 
by  the  verdict,  if  the  general  terms  are  other- 
wise sufficient  to  comprehend  the  proof.  Dob- 
son  V.  Campbell,  1  Sumner's  C.  C.  R.  319. 

37.  If  the  declaration,  or  an  assignment  of  a 
patent  right,  omit  to  state  the  assignment,  it  is 
cured  by  verdict.     Ibid. 


VERMONT. 

1.  By  the  revolution,  the  state  of  Vermont  suc- 
ceeded to  all  the  rights  of  the  crown,  to  the 
unappropriated  as  well  as  appropriated  glebes. 
Town  of  Pau-let  v.  Daniel  Clark  and  others,  9 
Cranch,  292;  3  Cond.  Rep.  408. 

2.  By  the  statute  of  Vermont  of  30th  October, 
1794,  the  respective  towns  became  entitled  to  the 
property  of  the  glebes  therein  situated.    Ibid. 


VERMONT  LAND  TITLES. 

Where,  by  a  royal  charter  of  a  town  in  Ver- 
mont, lands  were  given  to  the  Society  for  the 
Propagation  of  the  Gospel  in  Foreign  Parts,  the 
society  being  named  as  grantees  of  one  share  in 
the  town,  the  court  held  that  this  was  a  plain 
recognition  by  the  crown  of  the  existence  of  the 
corporation,  and  of  its  capacity  to  take  lands. 
Such  a  recognition  would  confer  the  power  to 


take  land,  if  it  had  not  previously  e.xisled.  So- 
ciety for  the  Propagation  of  The  Gospel  v.  The 
Town  of  Pawlet,  ^c,  4  Peters,  480. 


VIOLATION  OF  THE  NEUTRALITY 
THE  UNITED  STATES. 

See  Crimes,  Vol.  I.,  p.  503. 


OF 


VIRGINIA. 

1.  The  right  of  Virginia  to  legislate  for  that 
part  of  the  District  of  Columbia  which  was  ceded 
by  her  to  the  United  States,  continued  until  the 
27th  of  February,  1801.  Young  v.  The  Bank  of 
Alexandria,  4  Cranch,  384;  2  Cond.  Rep.  150. 

2.  The  legislature  may  enact  laws  more 
effectually  to  enable  all  sects  to  accomplish  the 
great  objects  of  religion,  by  giving  them  corpo- 
rate rights  for  the  managernent  of  their  property 
and  the  regulation  of  their  temporal  as  well  as 
spiritual  concerns.  Terrett  et  al.  v.  Taijlor  and 
others,  9  Cranch,  43 ;  3  Cond.  Rep.  254. 

3.  Consistently  with  the  constitution  of  Vir- 
ginia,  the  legislature  could  not  create  or  con- 
tinue a  religious  establishment,  which  should 
have  e.xclusive  rights  and  prerogatives,  or  com- 
pel the  citizens  to  worship  under  a  stipulated 
form  or  discipline,  or  to  pay  taxes  to  those  whose 
creed  they  could  not  conscientiously  believe. 
But  the  free  exercise  of  religion  is  not  restrained 
by  aiding  with  equal  attention  the  votaries  of 
every  sect,  to  perform  their  own  religious  du- 
ties; or  by  establishing  funds  for  the  support 
of  ministers,  for  public  charities,  for  the  endow- 
ment of  churches,  or  for  the  sepulchre  of  the 
dead;  nor  did  either  public  or  constitutional 
principles  require  the  abolition  of  all  religious 
corporations.     Ibid. 

4.  The  common  law  of  England,  and  all  the 
statutes  of  parliament  made  in  aid  of  the  com- 
mon law,  prior  to  the  fourth  year  of  the  reio-n  of 
king  James  the  First,  which  are  of  a  gelieral 
nature,  and  not  local  to  the  kingdom,  were  ex- 
pressly adopted  by  the  Virginia  statute  of  1776; 
and  the  subsequent  revisions  of  its  code  have 
confirmed  the  general  doctrine  on  this  particular 
subject.  Scott  V.  LunVs  Administrator,  7  Peters, 
596.  '  ' 

5.  The  act  of  the  legislature  of  Virginia  of 
1792,  to  regulate  proceedings  on  judgments,  is 
substantially  and  technically  a  limitation  on 
judgments,  and  is  not,  therefore,  an  act  to  regu- 
late process.  It  is  a  limitation  law,  and  is  a  rule 
of  property;  and  under  the  thirty-fourth  section 
of  the  judiciary  act,  is  a  rule  of  decision  for  the 
courts  of  the  United  States.  Ross  and  Kino-  v. 
Duval,  13  Peters,  45.  ^ 

6.  The  act  of  the  legislature  of  Virginia  of 
1792,  limits  actions  and  executions  on  judgments 
rendered  in  the  state  courts ;  and  the  same  rule 
would  be  applicable  to  the  judgments  rendered 
in  the  courts  of  the  United  States.     Ibid. 
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VIRGINIA  LAND-TITLES. 

1.  Lord  Fairfax,  at  the  time  of  his  death,  had 
the  absolute  property,  seisin,  and  possession  of 
the  waste  and  unappropriated  lands  in  the 
Northern  Neck  of  Virjiinia.  Fairfiix's  Devisee 
V.  Hunter's  Lessee,  7  Craneh,  603  :  2  Cond.  Ivep 
622. 

2.  An  alien  enemy  may  take  lands  in  Vir- 
piiiia  by  devise,  and  hold  the  same  until  oflice 
found.     Ibid. 

3.  The  commonwealth  of  Virginia  could  not 
grant  the  unappropriated  lands  in  the  Northern 
Neck  until  its  title  shouM  have  been  perfected 
by  possession  ;  and  the  British  treaty  of  1794 
conlirnied  the  title  to  those  lands  in  the  devisee 
of  Lord  Fairfa.v.     Ibid. 

4.  An  alien  can  take  lands  by  purchase,  though 
not  by  descent,  at  the  common  law;  or,  in  other 
words,  he  cannot  take  it  by  the  act  of  law.  but 
he  may  by  the  act  of  party.  There  is  no'  dis- 
tinction, whether  the  purchase  be  by  grant  or  by 
devise ;  in  either  case  the  estate  vests  in  the 
alien,  not  for  his  own  benefit,  but  for  the  benefit 
of  the  state.  Or,  in  the  language  of  the  ancient 
law,  he  has  the  capacity  to  take,  but  not  to  hold 
lands;  and  they  may  be  seised  into  the  hands 
of  the  sovereign.  Until  the  lands  are  so  seised, 
the  alien  has  complete  dominion  over  them;  he 
is  a  good  tenant  of  the  freehold  in  a  precipe  on 
a  common  recover^-,  and  may  convey  the  same 
to  a  purchaser.     Ibid. 

5.  It  seems,  indeed,  to  have  been  held,  that 
an  alien  cannot  maintain  a  real  action  for  the 
recovery  of  lantls:  but  it  does  not  thence  follow 
that  he  may  not  defend,  in  a  real  action,  his 
tit-le  to  the  lands,  against  all  persons  but  the 
sovereign.  In  respect  to  the  general  rights  and 
disabilities  as  to  real  property,  there  is  no  difl'er- 
ence  between  alien  friends. 'and  alien  enemies. 
Ibid. 

6.  The  title  acquired  by  an  alien,  by  purchase, 
is  not  divested  until  office  found;  this  principle 
is  founded  upon  the  ground,  that  as  the  freehold 
is  in  the  alien,  and  he  is  tenant  to  the  lord  of 
whom  the  lands  are  holden,  it  cannot  be  di- 
vested out  of  him,  but  by  some  notorious  act.  by 
which  it  may  appear  that  the  freehold  is  in  an- 
other.    Ibid. 

7.  The  reason  of  the  difference  why,  when  an 
alien  dies,  the  sovereign  is  seised  without  office 
found,  is,  because  otherwise  the  freehold  would 
be  in  abeyance,  as  the  alien  cannot  have  any 
inheritable  blood.  Even  after  office  found,  the 
king  is  not  judged  in  possession,  unless  the  pos- 
session were  then  vacant;  for  if  the  possession 
were  then  in  another,  the  king  must  enter  or 
seize  by  his  officer,  before  the  possession  in  deed 
shall  be  adjudged  by  him.  Until  the  king  be  in 
possession  by  office  found,  he  cannot  grant  lands 
which  are  forfeited  by  alienage.     Jbid. 

8.  It  is  an  obvious  principle  that  a  grant  must 
describe  the  land  to  be  conveyed,  and  that  the 
subject  granted  must  be  identified  by  the  de- 
scription given  of  it  in  the  instrument  itself. 
The  description  of  the  land  consists  of  the  courses 
and  distances  run  by  the  surveyor,  and  of  the 
marked  trees  at  the  lines  and  corners,  or  other 


natural  objects  which  ascertain  the  very  land 
which  was  actually  surveyed.  Chinou'cth  et  al. 
V.  The  Lessee  of  llus/cell,  3  Peters,  96. 

9.  If  a  grant  be  rnatle  which  describes  the 
land  granted  by  course  and  distance  only,  or  by 
natural  objects  not  distinguishable  from  others 
of  the  .same  kind  ;  course  and  distance,  though 
not  safe  guides,  are  the  oidy  guides  given,  and 
must  be  used.     //;/(/. 

JO.  The  line  which  forms  the  western  bound- 
ary of  the  land  intended  to  be  granted  was  never 
run  or  marked.  In  his  office  the  surveyor  as- 
sumed a  course  and  distance,  and  terminated 
the  line  at  two  small  chesnut  oaks.  But  where 
are  we  to  look  for  those  two  small  chesnut  oaks 
in  a  wilderness  in  which  one  man  takes  up  fifty 
thousand  acres,  and  another  one  hundred  thou- 
sand ?  or  how  are  we  to  distinguish  them  from 
other  chesnut  oaks?  The  guide,  and  the  only 
guide  given  us  by  the  surveyor,  or  by  the  grant, 
is  the  course  and  distance.     Ibid. 

11.  It  is  admitted  that  the  course  and  distance 
called  for  in  a  grant  may  be  controlled  and  cor- 
rected by  other  objects  of  description,  which 
show  that  the  survey  actually  covered  other 
ground  than  the  lines  of  the  grant  would  com- 
prehend.    Ibid.  98. 

12.  On  a  trial  in  ejectment  for  lands  in  Vir- 
ginia, the  plaintiff's  ofi'ered  in  evidence  a  number 
of  entries  of  recent  date,  made  by  the  defend- 
ants within  the  bounds  of  the  tract  of  land  in 
dispute,  designated  as  "  Young's  four  thousand 
acres;"  and  attempted  to  prove,  by  a  witness, 
that  Young,  when  he  made  the  entries,  had 
heard  of  the  plaintiffs'  claim  to  the  land.  The 
defendants  then  offered  to  introduce,  as  evi- 
dence, official  copies  of  entries  made  by  other 
and  third  persons  since  the  date  of  the  plaintiffs' 
grant ;  for  the  purpose  of  proving  a  general 
opinion,  that  the  lands  contained  in  the  plain- 
tiffs' survey,  made  under  the  order  of  the  court, 
after  the  commencement  of  the  suit,  were  va- 
cant at  the  date  of  such  entries;  and  to  disprove 
notice  to  him  of  the  identity  of  plaintiffs'  claim, 
when  he  made  the  entries  under  which  he 
claimed.  This  evidence  was  unquestionably 
irrelevant.  Stringer  et  al.  v.  The  Lessee  of  Yoims, 
3  Peters.  337. 

13.  Entries  made  subsequent  to  the  plaintifl"s' 
claim,  whatever  might  have  been  the  impres- 
sion under  which  they  were  made,  could  not 
possibly  affect  the  title"held  under  a  prior  entry. 
Ibid.  ^  ' 

14.  The  land  law  of  Virginia  directs  that 
within  three  months  after  a  survey  is  made,  the 
surveyor  shall  enter  the  plat  and  certificate 
thereof  in  a  book,  well  bound,  to  be  provided 
by  the  court  of  his  county,  at  the  county  charge. 
After  prescribing  this,  among  other  duties,  t"he 
law  proceeds  to  enact,  that  any  surveyor  failing 
in  the  duties  aforesaid,  shall  be  liable  to  be  in- 
dicted. The  law,  however,  does  not  declare 
that  the  validity  of  such  survey  shall  depend  in 
any  degree  on  its  being  recorded.     Ibid.  338. 

15.  The  chief  surveyor  appoints  deputys  at 
his  will;  and  no  mode  of  appointment  is  pre- 
scribed. The  survey  made  by  his  deputy  is  ex- 
amined and  adopted  by  himself,  and  is  certified 
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by  himself,  to  the  register  of  the  latul-office. 
He- recognises  the  actual  surveyor  as  his  deputy 
in  that  particular  transaction:  and  this,  if  it  be 
unusual  or  irregular,  cannot  afTect  the  grant. 
Ibid.  340. 

16.  Objections,  which  are  properly  overruled 
when  urged  against  a  legal  title,  in  support  of 
an  equity,  dependent  entirely  on  a  survey  of 
land  for  which  a  patent  had  been  issued,  can 
have  no  weight  when  urged  against  a  patent 
regularly  issued  in  all  the  forms  of  law.     Ibid. 

17.  In  Virginia  the  patent  is  the  completion 
of  the  title,  and  establishes  the  performance  of 
every  prerequisite.  No  inquiry  into  the  regu- 
larity of  these  preliminary  mea.sures.  which 
ought  to  precede  it,  is  made  in  a  trial  at  law. 
No  case  has  shown  that  it  maybe  impeached  at 
law ;  unless  it  be  for  fraud — not  legal  and  tech- 
nical, but  actual  and  positive  fraud,  in  fact,  com- 
mitted by  the  person  who  obtained  it ;  and  even 
this  is  questioned.     Ibid. 

18.  It  is  admitted  to  have  been  indispensably 
necessary  to  the  plaintiffs'  action  to  show  a  valid 
title  to  the  land  in  controversy;  and  that  the  de- 
fendants were  at  liberty  to  resist  the  testimony 
by  any  evidence  lending  in  any  degree  to  dis- 
prove this  identity.  But  the  defendants  were 
not  at  liberty  to  offer  evidence  having  no  such 
tendency,  but  which  might  either  effect  a  differ- 
ent purpose,  or  be  wholly  irrelevant.  The 
question  of  its  relevancy  must  be  decided  by 
the  court:  and  any  error  in  its  judgment  would 
be  corrected  by  an  appellate  tribunal.  The 
court  cannot  perceive  that  the  omission  of  the 
surveyor  to  record  the  survey,  or  the  fact  that 
the  survey  was  made  by  a  person  not  a  regular 
deputy,  had  any  tendency  to  prove  that  the  land 
described  in  the  patent  was  not  the  land  for 
which  the  suit  was  instituted.     Ibid.  342. 

19.  The  warrant  for  the  land  in  controversy 
was  entered  with  the  surveyor  of  Monongalia 
county  on  the  7th  of  April,  1784.  At  the  May 
session  of  that  year,  the  general  assembly  of 
Virginia  divided  the  county  of  Monongalia,  and 
erected  a  new  county,  to  take  effect  in  July,  by 
the  name  of  Harrison.  The  land  on  which 
the  plaintiffs'  warrant  was  entered,  lay  in  the 
new  county.  The  certificate  of  survey  is  dated 
in  December,  1784  ;  and  in  accordance  with  the 
entry,  states  the  land  to  be  in  Monongalia.  The 
land  law  in  Virginia  enacts  that  w^arrants  shall 
be  lodged  with  the  surveyor  of  the  county  in 
which  the  lands  lie,  and  that  the  party  shall  di- 
rect the  location  specially  and  precisely.  It  also 
directs  despatch  in  the  survey  of  all  lands 
entered  in  the  office.  No  provision  is  made  for 
the  division  of  a  county  between  the  entry  and 
the  survey.  The  act  establishing  the  county  of 
Harrison,  does  not  direct  that  the  surveyor  of 
INIonongalia  county  shall  furnish  the  surveyor 
of  Harrison  with  copies  of  the  entries  of  lands 
which  lay  in  the  new  county,  and  with  the  war- 
rants on  which  they  were  made.  In  this  state 
of  things,  the  survey  of  the  land  in  controversy- 
was  made  by  the  surveyor  of  Monongalia;  the 
plat  and  certificate  on  which  the  patent  was 
afterwards  issued,  were  transmitted  to  the  land- 
office,  and   the  patent  described  the  land  as  in 


Monongalia  county.  No  change  was  made  in 
the  law  until  1788.  This  will  not  annul  ihe  pa- 
tent, or  deprive  the  unoffending  patentee  of  his 
property.     Ibid.  343. 

20.  The  misnomer  of  a  county,  in  a  patent  for 
land,  will  not  vacate  the  patent.  It  will  admit 
of  explanation,  and  if  e.\planalion  can  be  re- 
ceived, the  patent  on  which  the  misnomer  is 
found,  is  not  absolutely  void.     Ibid.  344. 

21.  In  an  ejectment  for  land  in  the  state  of 
Virginia,  the  district  court  for  the  western  dis- 
trict of  Virginia,  instructed  the  jury  "  that  the 
grant  to  the  plaintiffs  wliich  was  given  in  evi- 
dence, was  a  complete  appropriation  of  the  land 
therein  described,  and  vested  in  the  patentee 
the  title;  and  that  any  defects  in  the  preliminary 
steps  by  which  it  was  acquired,  were  cured  by 
the  grant."  By  the  court: — There  can  be  no 
doubt  of  the  correctness  of  this  instruction.  The 
supreme  court  have  repeatedly  decided  that  no 
facts  behind  the  patent  can  be  investigated.  A 
court  of  law  has  concurrent  jurisdiction  with  a 
court  of  equity  in  matters  of  fraud;  but  the  de- 
fect of  an  entry  or  survey  cannot  be  taken  advan- 
tage of  at  law.  The  patent  appropriates  the 
land,  and  gives  the  legal  title  to  the  patentee. 
Boardman  et  al.  v.  The  Lessees  of  Reed  t^"  Ford  et 
al.,  6  Peters,  328. 

22.  Titles  acquired  under  sales  for  ta.xes,  de- 
pend upon  different  principles:  where  an  indi- 
vidual claims  land  under  a  ta.v  sale,  he  must 
show  that  the  substantial  requisites  of  the  law 
have  been  observed.  But  this  is  never  necessary 
where  the  claim  rests  on  a  patent  from  the  com- 
monwealth. The  preliminary  steps  may  be  in- 
vestigated in  chancery,  where  an  elder  equitable 
right  is  asserted  ;  but  this  cannot  be  done  at 
law.     Ibid. 

23.  If  the  grant  appropriates  the  land,  it  is 
only  necessary  for  the  person  who  claims  under 
it  to  identify  the  land  called  for.  Whether  the 
entry  was  made  in  legal  form,  or  the  survey  was 
executed  agreeably  to  the  calls  of  the  entry,  are 
not  matters  which  can  be  examined  at  law. 
When,  from  the  evidence,  the  existence  of  a 
certain  fact  may  be  doubtful,  either  from  want 
of  certainty  in  the  proof,  or  by  reason  of  conflict- 
ing evidence,  a  court  may  be  called  upon  to 
give  instructions  in  reference  to  supposahle  facts. 
But  this  a  court  is  never  bound  to  do,  where  the 
facts  are  clear  and  uncontradicted.     Ibid. 

24.  That  certain  calls  in  a  patent  may  be  ex- 
plained, or  controlled  by  other  calls,  was  settled 
by  the  supreme  court  in  tne  case  of  Stringer's 
Lessee  v.  Young,  3  Peters,  320.  If  the  point  had 
not  been  so  adjudged,  it  would  be  too  clear,  on 
general  principles,  to  admit  of  serious  doubt. 
Ibid. 

25.  The  entire  description  of  the  patent  must 
be  taken,  and  the  identity  of  the  land  ascer- 
tained by  a  reasonable  construction  of  the  lan- 
guage used.  If  there  be  a  repugnant  call, 
which,  by  the  other  calls  of  the  patent,  clearly 
appears  to  have  been  made  through  mistake, 
that  does  not  make  void  the  patent.  But  if  the 
land  granted  be  so  inaccurately  described  as  to 
render  its  identity  wholly  uncertain,  it  is  ad- 
mitted that  the  grant  is  void.     Ibid. 
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26.  An  entry  of  land  in  one  county,  which  is  I  by  that  means,  annually  receive  something  to 


aflerwanls  divideil,  does  not,  after  the  division, 
authorize  a  survey  in  the  oriiiinal  county,  if  the 
land  falls  within  the  new  county.     Ibid. 

27.  By  the  decisions  of  the  courts  of  Virtjinia, 
a  right  of  settlement  cannot  prevail  against  a 
riiiht  under  a  patent.  Lessee  of  Ritchie  v.  M'oods, 
1  AVash.  C.  C.  II.  11. 

28.  If  a  person  who  has  obtained  a  survey 
upon  a  military  land  warrant,  uiuler  the  com- 
monwealth of  Virginia,  for  two  thousand  acres, 
sell  and  transfer,  for  a  valuable  consideration, 
his  right  to  ihe  survey,  and  assign  the  plat  and 
certiticate  to  the  purchaser,  whereupon  the  pur- 
chaser obtains  a  patent  for  the  land  in  his  own 
name;  and  if,  upon  a  re-survey,  it  appears  that 
the  grant  conveys  two  thousand  seven  hundred 
acres,  the  vendor  cannot,  in  equity,  support  a 
claim  for  the  surplus  against  the  vendee.  Voivles 
et  al.  V.  Craig  et  al.,  8  Cranch,  371 ;  3  Cond.  Rep. 
174. 

29.  The  first  survey  under  a  military  land 
warrant  in  Virginia,  gives  the  prior  equity.  The 
survey  is  the  act  of  appropriation.  Taylor  fy 
Qxtarles  v.  Brown.,  5  Cranch,  234;  2  Cond.  Rep. 
235. 

30.  The  equity  of  the  prior  location  extends 
to  the  surplus  land  surveyed,  as  well  as  to  the 
quantity  mentioned  in  the  warrant.     Ihid. 

31.  The  patent  relates  to  the  inception  of  ti- 
tle: and.  therefore,  in  a  court  of  equity,  the  per- 
son who  has  first  appropriated  the  land  has  the 
best  title,  unless  his  equity  is  impaired  by  the 
circumstances  of  the  case.     Ibid. 

32.  Under  the  laws  of  Virginia,  in  relation  to 
lands  of  which  the  debtor  has  an  actual  seizure, 
although  there  is  no  statute  in  Virginia  which 
expressly  makes  a  judgment  or  lien  on  the  lands 
of  the  debtor,  yet,  during  the  existence  of  the 
right  of  the  plaintiff  to  take  out  an  elegit,  the 
lien  of  the  judgment  is  universally  acknow- 
ledged.    Burton  v.  Smith,  13  Peters,  464. 

33.  All  the  authorities,  ancient  and  modern, 
agree  in  this  proposition,  that  a  reversion  after 
an  estate  for  life  is  assets,  or  as  some  of  the 
books  express  it,  quasi  assets,  in  the  hands  of 
the  heir,  in  regard  to  the  bond  of  the  ancestor, 
binding  heirs;  and  that,  in  such  case,  the  plain- 
tiff may  lake  judgment  of  it,  quando  accede- 
runt.  Upon  principle,  it  would  seem  to  be  clear, 
that  whatever  estate  descended  to  the  heir, 
which  was  liable  as  assets  to  the  bond  debt  of 
the  ancestor,  must  be  bound  by  a  judgment  ob- 
tained against  the  ancestor  in  his  lifetime.    Ibid. 

34.  There  is  a  current  of  authorities  going  to 
prove  that  a  reversion  after  an  estate  for  life,  is 
bound  by  a  judgment  obtained  against  the  an- 
cestor, from  whom  it  immediately  descended. 
Ibid. 

35.  So  far  from  its  being  proper  for  a  court  to 
hesitate  about  decreeing  a  sale  of  an  interest 
because  it  is  reversionary,  the  character  of  the 
interest  affords  a  stronger  reason  for  such  a  de- 
cree. For,  although  in  regard  to  property  in 
present  actual  possession,  the  elegit,  although 
tardy  in  its  operation,  yet  is,  in  .some  degree,  an 
effective  remedy,  inasmuch  as  the  creditor  will, 


wards  his  debt;  whereas,  in  the  case  of  a  dr) 
reversion,  if  the  outstanding  life  estate  should 
continue  during  half  a  century,  the  creditoi 
might  look  on  in  hopeless  despondency,  without 
the  possibility  of  receiving  a  cent  from  that 
source,  except  through  the  interposition  of  a 
court  of  f(iuily  in  decreeing  a  sale.     Ibid. 

36.  It  is  the  very  nature  and  essence  of  a  lien, 
that  no  matter  into  whose  hands  the  property 
goes,  it  passes  cum  oncre.  If  this  were  nut  the 
case,  it  would  cease  to  be  a  lien.     Ibid. 


VIRGINIA  MILITARY  RESERVATION  OF 
LANDS  IN  OHIO. 

1.  Ejectment.  The  plaintiff  claimed  the  land 
in  controversy,  which  was  situated  in  the  Vir- 
ginia military  district,  in  the  state  of  Ohio,  un- 
der a  patent  from  the  United  States,  dated  1st 
December,  1824,  founded  on  an  entry  and  sur- 
vey executed  in  the  same  year.  The  defendants 
offered  in  evidence  a  patent  issued  by  the  state 
of  Virginia,  in  March,  1789,  to  Richard  C.  An- 
derson, for  the  same  land,  which  was  rejected 
by  the  court ;  and  they  gave  in  evidence,  an  en- 
try and  survey  of  the  land  made  in  January, 
1783,  recorded  on  the  7th  of  April  in  the  same 
year,'  and  proved  possession  for  upwards  of 
thirty  years.  The  vvariant  under  which  the  de- 
fendant's survey  was  made,  stated  that  the  ser- 
vices for  which  it  issued  were  performed  in  the 
Virginia  state  line;  and  not  on  the  continental 
establishment.  On  the  1st  of  INIarch,  1786,  Vir- 
ginia conveyed  to  the  United  States,  the  terri- 
tory north-west  of  the  river  Ohio,  with  the  re- 
servation of  such  a  portion  of  the  territory  ceded 
between  the  rivers  Sciota  and  Little  Miami,  as 
might  be  required  to  make  up  deficiencies  of 
land  on  the  south  side  of  the  Ohio,  called  the 
Green  river  lands,  reserved  for  the  Virginia 
troops  on  continental  establishment.  The  holders 
of  Virginia  warrants  had  no  right  to  locate  them 
in  the  reservation  until  the  good  land  on  the  south 
side  of  the  Ohio  was  exhausted,  and  it  was 
deemed  necessary  that  Virginia  should  give  no- 
tice to  the  general  government  when  the  Green 
river  lands  were  exhausted  ;  which  would  give 
a  right  to  the  holders  of  warrants  to  locate  them 
in  the  district  north  of  the  Ohio.  Lands  could 
be  entered  in  this  district  only  by  virtue  of  war- 
rants issued  by  Virginia  to  persons  who  had 
served  three  years  in  the  Virginia  line  on  the 
continental  establishment.  Lindsey  el  al.  \.  Mil- 
ler, 6  Peters,  666. 

2.  In  May.  1800,  congress  authorized  patents 
to  issue  on  surveys  made  under  Virginia  war- 
rants issued  for  services  on  the  continental  es- 
tablishment :  warrants  issued  by  Virginia  for 
services  in  her  state  line,  gave  no  right  to  the 
holder  to  make  an  entry  in  the  reserved  dis- 
trict.    Ibid. 

3.  The  land  in  the  possession  of  the  defend- 
ant was  surveyed  under  a  warrant  which  did  not 
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authorize  the  entry  of  lands  in  the  reserved  dis- 
trict. The  possession  of  the  same  did  not  bar 
the  plaintiff's  action.     Ibid. 

4.  The  entry  and  survey  of  the  defendant 
were  made  before  the  deed  of  cession ;  at  the 
time  the  location  was  made,  the  land  in  the  re- 
served district  was  not  liable  to  be  appropriated 
in  satisfaction  of  warrants  granted  by  the  state 
of  Virginia  for  military  services  in  the  state  line. 
Ibid. 

5.  No  act  of  congress  was  passed  subsequent 
to  the  deed  of  cession,  which  enlarged  the 
rights  of  Virginia  to  the  lands  in  the  military 
district  beyond  the  terms  of  the  cession.  Longer 
time  has  repeatedly  been  given  for  locations,  but 
no  new  rights  have  been  created.  It  would 
seem,  therefore,  to  follow,  that  when  the  act  of 
1807,' was  passed,  for  the  protection  of  surveys, 
congress  could  have  designed  to  protect  such 
surveys  only  as  had  been  made  in  good  faith : 
they  could  not  have  intended  to  sanction  sur- 
veys made  without  the  shadow  of  authority,  or 
what  is  the  same  thing,  under  a  void  authority. 
Ibid. 

6.  It  is  essential  to  the  validity  of  an  entry 
that  it  shall  call  for  an  object  notorious  at  the 
time,  and  that  the  other  calls  shall  have  preci- 
sion. A  survey,  unless  carried  into  grant,  can- 
not aid  a  defective  entry  against  one  made  sub- 
sequently. The  survey  to  be  good,  must  have 
been  made  in  pursuance  of  the  entry.     Ibid. 

7.  To  cure  defects  in  entries  and  surveys  was 
the  design  of  the  act  of  1807.  It  was  intended 
to  sanction  irregularities  which  had  occurred 
without  fraud,  in  the  pursuit  of  a  valid  title.  In 
the  passage  of  this  act,  congress  could  have  had 
no  reference  but  to  such  titles  as  were  embraced 
in  the  deed  of  cession.     Ibid. 

8.  The  act  of  congress  of  March,  1807,  ex- 
tended to  every  case  which  comes  within  the 
reservation  made  by  the  state  of  Virginia.  Wal- 
lace V.  Parker,  6  Peters,  680. 

9.  The  lands  included  within  the  Zanesville 
district,  by  the  act  of  congress  of  the  3d  of  IMarch. 
1803,  ch.  343,  sec.  6,  could  not,  after  that  date, 
be  sold  at  the  Marietta  land-office  of  the  parish. 
Ibid. 

10.  Under  the  reserve  contained  in  the  ces- 
sion act  of  Virginia,  and  under  the  acts  of  con- 
gress of  August  lOlh,  1790,  ch.  67,  and  of  June 
9lh,  1794,  ch.  238,  the  whole  country,  lying  be- 
tween the  Sciota  and  Little  Miami  rivers,  was 
subjected  to  the  military  warrants,  to  satisfy 
which  the  reserve  was  made.  Doddridge  v. 
Thompson,  9  Wheat.  469 ;  5  Cond.  Rep.  645. 

11.  The  territory  lying  between  two  rivers,  is 
the  whole  country  from  their  sources  to  their 
mouths  ;  and  if  no  branch  of  either  of  ihem  has 
acquired  the  name,  exclusive  of  another,  the 
main  branch,  to  its  source,  must  be  considered 
as  the  true  river.     Ibid. 

12.  The  act  of  June  26th,  1812,  ch.  432,  to 
ascertain  the  western  boundary  of  the  tract  re- 
served for  the  military  warrants,  and  which  pro- 
visignally  designates  Ludlow's  line  as  the  west- 
ern boundary,  did  not  invalidate  the  title  to  land 
between  that  line  and  Roberts's  line,  acquired 
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under  a  Virginia  military  warrant,  previous  to 
the  passage  of  that  act.     Ibid. 

13.  The  land  between  Ludlow's  and  Roberts's 
line,  was  not  withdrawn  from  the  territory  liable 
to  be  surveyed  for  military  warrants,  by  any  act 
of  congress  passed  before  the  act  of  June  26ih, 
1812,  ch.  432.     Ibid. 

14.  The  reservation  made  by  the  law  of  Vir- 
ginia, of  1783,  ceding  to  congress  the  territory 
north-west  of  the  river  Ohio,  is  not  a  reservation 
of  the  whole  tract  of  country  between  the  rivers 
Sciota  and  Little  Miami.  It  is  a  reservation  of 
only  so  much  of  it  as  may  be  necessary  to  make 
up  the  deficiency  of  good  lands  in  the  country 
set  apart  for  the  officers  and  soldiers  of  the  Vir- 
ginia line,  on  the  continental  establishment,  on 
the  south-east  side  of  the  Ohio.  The  residue  of 
the  lands  are  ceded  to  the  United  States,  as  a 
common  fund  for  those  states  who  were,  or 
might  become  members  of  the  Union,  to  be  dis- 
posed of  for  that  purpose.  Jackson  v.  Clark  et 
al,  1  Peters,  635. 

15.  Although  the  military  rights  constituted 
the  primary  claim  upon  the  trust,  that  claim  was, 
according  to  the  intention  of  the  parties,  so  to  be 
satisfied  as  still  to  keep  in  view  the  interests  of 
the  Union,  which  were  also  a  vital  object  of  the 
trust.  This  was  only  to  be  effected  by  pre- 
scribing the  time  in  which  the  lands  to  be  ap- 
propriated by  these  claimants,  should  be  sepa- 
rated from  the  general  mass,  so  as  to  enable  the 
government  to  apply  the  residue  to  the  general 
purposes  of  the  trust.     Ibid. 

16.  If  the  right  existed  in  congress  to  pre- 
scribe a  time  within  which  military  warrants 
should  be  located,  the  right  to  annex  conditions 
to  its  extension,  follows  as  a  necessary  conse- 
quence.    Ibid. 

17.  If  it  be  conceded  that  the  proviso  in  the 
act  of  2d  March,  1807,  was  not  intended  for  the 
protection  of  surveys  which  were  in  themselves 
absolutely  void,  it  must  be  admitted  that  it  was 
intended  to  protect  those  which  were  defective, 
and  which  might  be  avoided  for  irregularity. 
If  this  effect  be  denied  to  the  proviso,  it  be- 
comes, itself,  a  nullity.     Ibid. 

18.  Lands  surveyed,  are,  under  the  law,  as 
completely  withdrawn  from  the  common  mass, 
as  lands  patented.  It  cannot  be  said  that  the 
prohibition,  that  "  no  location  shall  be  made  on 
tracts  of  land  for  which  patents  had  previously 
been  issued,  or  which  had  been  previously  sur- 
veyed," was  intended  only  for  valid  and  regular 
surveys.  They  did  not  require  legislative  aid. 
The  clause  was  introduced  for  the  protection  of 
defective  entries  and  surveys,  which  might  be 
defeated  by  entries  made  in  quiet  times.     Ibid. 

19.  It  is  a  fact  of  general  notoriety,  that  the 
surveys  and  patents  for  lands  within  the  Vir- 
ginia military  district,  contain  a  greater  quantity 
of  land  than  is  specified  in  the  grants.  Parties, 
when  entering  into  a  contract  for  the  purchase 
of  a  tract  of  land  in  that  district,  and  referring 
to  the  patent  for  a  description,  of  course  expect 
that  the  quantity  would  exceed  the  specific 
number  of  acres.  But  so  large  an  excess  as  in 
the  present  case,  eight  hundred  and  seventy-si.x 
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acres,  can  haully  be  presumed  to  have  been 
wilhiit  the  expectation  of  either  party.  Ami  ad- 
mitting that  a  strict  legal  interpretation  of  a  con- 
tract would  entitle  the  purchaser  to  the  surplus, 
whatever  it  might  be,  it  by  no  means  follows, 
that  a  court  of  chancery  will,  in  all  cases,  lentl 
its  aid  to  enforce  a  specific  performance  of  such 
a  contract.  A'liig  et  al.  v.  Hamilton,  4  Peters, 
311. 

20.  If  this  large  surplus  of  ei^ht  hundred  and 
peventy-si.\  acres,  in  a  patent  for  one  thousand 
live  hundred  and  thirty-three  and  one-thinl 
acres,  should  be  taken  as  included  in  the  original 
purchase,  it  might  well  be  considered  a  case  of 
gross  inadequacy  of  price.     Ibid. 

21.  When  there  was  so  great  a  surplus  of  land 
in  the  patent  beyond  that  which  it  calleil  for 
nominallv,  as  that  it  could  hardly  be  presumed 
to  have  been  within  the  view  of  either  of  the 
parties  to  the  contract  of  sale,  the  court  decreed 
a  conveyance  of  the  surplus,  the  vendee  to  pay 
for  the  same  at  the  average  rate  per  acre,  with 
interest,  which  the  consideration  money  men- 
tioned in  the  contract  bore  to  the  quantity  of  land 
named  in  the  same.     Ibid. 

22.  As  the  records  of  the  land-office  are  of 
great  importance  to  the  country,  and  are  kept 
under  the  official  sanction  of  the  government, 
their  contents  must  always  be  considered,  and 
they  are  always  received  in  courts  of  justice  as 
evidence  of  the  facts  stated.  Gait  v.  Galloway, 
4  Peters,  332. 

23.  Under  the  peculiar  system  of  the  Virginia 
land  law,  as  it  has  been  settled  in  Kentucky, 
and  in  the  Virginia  military  district  in  Ohio,  by 
usages  adapted  to  the  circumstances  of  the 
country  ;  many  principles  have  been  established, 
which  are  unknown  to  the  common  law.  A 
long  course  of  adjudication  has  fi.xed  these  prin- 
ciples, and  they  are  considered  as  the  settled 
rules  by  which  these  military  titles  are  to  be 
governed.     Ibid. 

24.  The  land  law  of  Virginia,  of  1779.  makes 
a  pre-emption  warrant  superior  to  a  treasury 
\varrant.  whenever  they  interfere  with  each 
other,  unless  the  holder  of  the  pre-emption  war- 
rant has  forfeited  that  superiority,  by  failing  to 
enter  his  warrant  with  the  surveyor  of  the  coun- 
ty, within  twelve  months  after  the  end  of  the 
session  at  which  the  land  law  was  enacted  ;  and 
on  that  period  having  expired,  and  being  pro- 
longed by  successive  acts,  during  which  time 
there  was  one  interval  between  the  expiration 
of  the  law  and  the  act  of  revival,  the  original 
right  of  the  holder  of  the  pre-emption  warrant 
was  preserved ;  notwithstanding  this  interval, 
the  entry  of  the  holder  of  the  treasury  warrant 
not  having  been  maile  during  the  same  interval. 
Stephens  v.  M-Cargo,  9  Wheat.  502;  5  Cond. 
Rep.  658. 

25.  The  possession  of  a  warrant  has  always 
been  considered  at  the  laud-office  in  Ohio,  suffi- 
cient authority  to  make  locations  under  it.  Let- 
ters of  attorney  were  seldom,  if  ever,  given  to 
locators,  because  they  were  deemed  unneces- 
sary.    Gait  v.  Galloway,  4  Peters,  332. 

26.  An  entry  could  only  be  made  in  the  name 


of  the  person  to  whom  the  warrant  was  issued 
or  assigned:  so  that  the  locator  could  acquire 
no  title  in  his  own  name,  except  by  a  regular 
assignment.     Ibid. 

27.  When  an  entry  is  surveyed,  its  boundaries 
are  dosignateil.  ami  nothing  can  be  more  reason- 
able ami  just  than  that  these  shall  limit  the 
claim  of  the  locator.  To  permit  liim  to  vary 
his  line.s,  so  us  to  allect  injuriously  the  rights  of 
others  subsecprently  ac(juired,  would  be  mani- 
festly in  opposition  to  every  principle  of  justice. 
Ibid. 

28.  Since  locations  were  made  in  the  Virginia 
military  district  in  Ohio,  it  has  been  the  practice 
of  locators,  at  pleasure,  to  withdraw  their  war- 
rants, both  before  and  after  surveys  were  exe- 
cuted. This  practice  is  shown  by  the  records 
of  the  land-ofilce,  and  is  known  to  all  who  are 
conversant  with  these  titles.  The  withdrawal 
is  always  entered  on  the  margin  of  the  original 
entr)-,  as  a  notice  to  subsequent  locators;  and 
no  reason  is  necessary  to  be  alleged  as  a  justifi- 
cation of  the  act.  If  the  first  entry  be  defective 
in  its  calls,  or  if  a  more  advantageous  location 
can  be  made,  the  entry  is  generally  withdrawn. 
This  change  cannot  be  made  to  the  injury  of 
the  rights  of  others;  and  the  public  interest  is 
not  alTected  by  ii.  The  land  from  which  the 
warrant  is  withdrawn,  is  left  vacant  for  subse- 
quent locators:  and  the  warrant  is  laid  else- 
where, on  the  same  number  of  unimproved 
lands.     Ibid. 

29.  An  entry,  or  the  withdrawal  of  an  entry, 
is  in  fiict  matle  by  the  principal  surveyor,  at  the 
instance  of  the  person  who  controls  the  warrant. 
It  is  not  to  be  presumed  that  this  officer  woukl 
place  upon  his  records  any  statement  which 
afTected  the  rights  of  others,  at  the  instance  of 
an  individual  who  had  no  authority  to  act  in  the 
case.  The  facts,  therefore,  proved  by  the  re- 
cords, must  be  received  as  prima  facie  evidence 
of  the  right  of  the  person  at  whose  in.stance 
they  were  reconled,  atid  as  conclusive,  in  regard 
to  such  things  as  the  law  requites  to  be  recorded. 
Ibid. 

30.  A  location  made  in  the  name  of  a  de- 
ceased person,  is  void  :  as  every  other  act  done 
in  the  name  of  a  deceased  person,  mu.st  be  con- 
sidered.    Jbid. 

31.  The  withdrawal  of  an  entry  is  liable  to 
objection,  subject  to  the  rights  which  others 
may  have  acquired  subsequent  to  its  with- 
drawal having  been  entereil  in  the  land-office. 
This  is  required  by  principles  of  justice,  as  well 
as  of  law.     Ibid. 

32.  The  act  of  the  legislature  of  Virginia,  giv- 
ing lands  to  officers  and  soldiers  of  that  state  on 
the  continental  establishment,  would  not,  by  it- 
self, prevent  the  operation  of  the  statute  of  limi- 
tations of  Kentucky  over  lands  claimed  under 
that  act.   Portcrficld  v.  Clarke,  2  Howard,  125. 


VISITATION  AXD  SEARCH. 
See  Right  of  Search. — Ante,  page  565. 
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VOLUNTARY  BOND. 

1.  A  bond  volunlarily  given  to  the  United 
States,  and  not  prescribed  by  law.  is  a  valid  in- 
strument upon  the  parties  to  it,  in  point  of  law. 
The  United  States  have,  in  their  political  capa- 
city, a  right  to  enter  into  a  contract,  or  to  take  a 
bond  in  cases  not  previously  provided  by  law. 
It  is  an  incident  to  the  general  right  of  sover- 
eignty ;  and  the  United  States  being  a  body 
politic,  may,  within  the  sphere  of  the  constitu- 
tional powers  confided  to  it,  and  through  the  in- 
strumentality of  the  proper  department  to  which 
those  powers  are  confided,  enter  into  contracts 
not  prohibited  by  law,  and  appropriate  to  the 
just  exercise  of  those  powers.  To  adopt  a  dif- 
ferent principle  would  be  to  deny  the  ordinary 
rights  of  sovereignty,  not  merely  to  the  general 
government,  but  even  to  the  state  governments, 
within  the  proper  sphere  of  their  own  powers, 
unless  brought  into  operation  by  express  legisla- 
tion. A  doctrine  to  such  an  extent  is  not  known 
to  the  supreme  court  as  ever  having  been  sanc- 
tioned by  any  judicial  tribunal.  United  States  v. 
Tingey,  5  Peters,  115. 

2.  A  voluntary  bond  taken  by  authority  of 
the  proper  officers  of  the  treasury  department 
to  whom  the  disbursement  of  public  money  is 
entrusted,  to  secure  the  fidelity  in  official  duties 
of  a  receiver  or  an  agent  for  disbursing  of  public 
moneys,  is  a  binding  contract  between  him  and 
his  sureties,  and  the  United  States,  although 
such  bond  may  not  be  prescribed  or  required 
by  any  positive  law.  The  right  to  take  such  a 
bond  is  an  incident  to  the  duties  belonging  to 
such  a  department ;  and  the  United  Stales  be- 
ing authorized  in  a  political  capacity  to  take  it, 
there  is  no  objection  to  its  validity  in  a  moral  or 
a  legal  sense.     IhiJ. 

3.  Where  the  United  States  instituted  an  ac- 
tion for  the  recovery  of  a  sum  of  money  on  a 
bond  given  with  sureties  by  a  purser  in  the 
navy,  and  the  defendants,  in  substance,  pleaded 
that  the  bond,  with  the  condition  thereto,  was 
variant  from  that  prescribed  by  law,  and  was 
under  colour  of  office  extorted  from  the  obligor 
and  his  sureties,  contrary  to  the  statute,  by  the 
then  secretary  of  the  navy,  as  the  condition  of 
the  purser's  remaining  in  office,  and  receiving 
its  emoluments,  and  the  United  States  demurred 
to  this  plea :  it  was  held,  that  the  plea  consti- 
tuted a  good  bar  to  the  action.     Ibid. 

4.  No  officer  of  the  government  has  a  right, 
by  colour  of  his  office,  to  require  from  any  sub- 
ordinate officer,  as  a  condition  of  his  holding  his 
office,  that  he  should  execute  a  bond  with  a 
condition  different  from  that  prescribed  by  law. 
That  would  be,  not  to  execute,  but  to  supersede 
the  requisites  of  the  law.  It  would  be  very  dif- 
ferent where  such  a  bond  was,  by  mistake  or 
otherwise,  voluntarily  substituted  by  the  parties 
for  the  statute  bond,  without  any  coercion  or 
extortion  by  colour  of  office.     Ibid. 

5.  In  the  case  of  the  United  States  v.  Tingey, 
5  Peters,  1 15,  it  was  held,  that  the  United  States, 

•being  a  body  politic,  as  an  incident  to  their  ge- 


neral right  of  sovereignty,  have  a  capacity  to 
enter  into  contracts,  and  take  bonds  in  cases 
within  the  sphere  of  their  constitutional  powers, 
and  appropriate  to  the  just  exercise  of  those  con- 
stitutional powers,  through  the  instrumentality 
of  the  proper  department  to  which  those  powers 
are  confided,  whenever  such  contracts  or  bonds 
are  not  prohibited  by  law,  although  the  making 
of  such  contracts,  or  taking  such  bonds,  may 
not  have  been  prescribed  by  any  pre-existing 
legislative  act.  From  the  doctrine  here  slated, 
the  supreme  court  have  not  the  slightest  incli- 
nation to  depart;  on  the  contrary,  from  further 
reflection,  they  are  satisfied  that  it  is  founded 
upon  the  soundest  principles  of  law,  and  the  just 
interpretation  of  the  constitution.  United  States 
v.  Bradley,  10  Peters,  343. 

6.  The  act  of  congress  of  1816,  nowhere  de- 
clared, that  all  other  bonds  not  taken  in  the  pre- 
scribed form  shall  be  utterly  void,  nor  does  such 
an  implication  arise  from  any  of  the  terms  con- 
tained in  the  act,  or  from  any  principles  of  pub- 
lic policy  which  it  is  designed  to  promote.  A 
bond  may,  by  mutual  mistake  or  accident,  and 
wholly  without  design,  he  taken  in  a  form  not 
prescribed  by  the  act.  It  would  be  a  very  mis- 
chievous interpretation  of  the  act  to  suppose, 
that  under  such  circumstances  it  was  the  in- 
tendment of  the  act  that  the  bond  should  be 
utterly  void.  Nothing  but  very  strong  and  e.\- 
press  language  should  induce  a  court  of  justice 
to  adopt  such  an  interpretation.  Where  the  act 
speaks  out,  it  would  be  the  duty  of  the  court 
to  follow  it ;  where  it  is  silent,  it  is  a  sufficient 
compliance  with  the  policy  of  the  act  to  declare 
the  bond  void,  as  to  any  conditions  which  are 
imposed  upon  a  party  beyond  what  the  law  re- 
quires. This  is  not  only  the  dictate  of  the  com- 
nnon  law.  but  of  common  sense.     Ibid. 


VOLUNTARY   CONVEYANCES.   IN  FRAUD 
OF  CREDITORS. 

See  Conveyance  in  Fraud  of  Creditors.  — 
Vol.  I.  page  436. 


WAGER  OF  LAW. 

1.  The  wager  of  law,  if  it  ever  had  a  legal 
existence,  in  the  United  States,  is  now  com- 
pletely abolished.  Childress  v.  Emory,  8  Wheat. 
642;  5  Cond.  Rep.  547. 

2.  The  general  rule  is  that  an  action  of  debt 
will  lie  upon  a  simple  contract  against  execu- 
tors; and  it  is  an  exception  to  this  rule,  that  it 
will  not  lie  where  the  testator  might  have  waged 
his  law.  When,  however,  this  objection  exists, 
the  executor  may  waive  the  benefit  of  it ;  and 
if  he  omits  to  demur,  but  pleads  in  bar  to  the 
action,  and  a  verdict  is  found  against  him,  he 
cannot  take  advantage  of  it  either  in  arrest  of 
judgment  or  upon  writ  of  error.     Ibid. 
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WAERANT    OF     DISTRESS,     FKOiM    THE 
TREASURY  OF  THE  UNITED  STATES. 

1.  A  warmnt  of  distress,  under  the  provisions 
of  the  act  of  congress  of  15lh  May,  1820,  lias 
the  effect  of  a  judgment.  Armstrong  v.  The 
United  Slates,  Gilpin''s  D.  C.  R.  404. 

2.  The  rehef  which  is  given  by  the  act  of 
congress,  passed  15lh  of  JNlay,  1820,  entitleii  an 
act  providing  for  the  belter  organizing  tlie  trea- 
sury department;  on  which  a  warrant  of  dis- 
tress may  be  issued  by  apphcation  to  any  dis- 
trict judge  of  the  United  States,  for  an  injunc- 
tion to  stay  proceedings  on  such  warrant,  is  not 
confineil  to  an  olTicer  employed  in  the  civil, 
military  or  naval  departments  of  the  govern- 
ment to  disburse  the  public  money  appropriated 
for  the  service  of  those  departments  respectively, 
who  shall  fail  to  render  his  accounts,  or  pay 
over  in  the  manner  required  by  law,  any  sum  of 
money  remaining  in  the  hands  of  such  officer. 
United  Slates  v.  Nourse,  9  Peters,  8. 

3.  When  the  United  States  had  proceeded  on 
a  treasury  transcript,  by  a  warrant  of  distress 
against  a  public  officer,  for  a  balance  alleged  to 
be  due  to  the  government,  and  after  an  injunc- 
tion issued  by  the  chief  justice  of  the  circuit 
court  of  the  District  of  Columbia,  an  examina- 
tion of  the  accounts  between  the  United  States 
and  the  defendant  in  the  warrant  of  distress,  took 
place  under  the  order  of  the  chief  justice  of  the 
circuit  court,  by  which  it  was  found  that  the 
United  States  were  largely  indebted  to  the  de- 
fendant, and  the  injunction  was  perpetuated  :  it 
was  held  that  this  was  a  final  judgment  in  the 
case ;  and  no  suit  could  afterwards  be  instituted 
by  the  United  States  on  the  treasury  transcript, 
so  long  as  the  decree  of  the  chief  justice  of  the 
circuit  court  remained  unreversed.  The  ac- 
counts between  the  United  States  and  the  de- 
fendant in  the  warrant  of  distress,  cannot  again 
be  brought  into  litigation.     Ibid. 

See  Treasury  Department. — Ante,  page  686. 


WASTE. 


1.  An  action  of  waste  is  not  maintainable 
against  a  tenant  by  elegit,  either  on  the  princi- 
ples of  the  common  law,  or  under  the  statute  of 
Virginia.  Scott  if  Lyle  v.  Lenox,  2  Brockenb.  C. 
C.  R.  57. 

2.  Action  on  the  case  against  the  defendant 
for  waste,  committed  by  him  while  tenant  of 
the  plaintifT,  the  owner  of  the  reversionary  inte- 
rest, by  pulling  down  and  removing  from  the 
demised  premises,  a  dwelling-house  erected 
thereon,  and  attached  to  the  freehold.  The  ques- 
tion raised  in  the  case  was,  what  fixtures  erected 
by  the  tenant  during  his  term  are  movable  by 
him  1  Held,  the  general  rule  of  the  common  law 
undoubtedly  is,  that  whatever  is  once  annexed 
to  the  freehold  becomes  part  of  it,  and  cannot 
be  afterwards  removed,  except  by  him  who  is 
entitled  to  the  inheritance.  This  rule,  however, 
never  was  inflexible,  and  without  exceptions.   It 


was  construed  most  strictly  between  executor 
and  heir,  in  favour  of  the  latter;  and  more  libe- 
rally between  tenant  for  life  and  in  tail,  and  re- 
mainder-mair  or  reveisiuner,  in  favour  of  the 
former;  and  tenant,  in  favour  of  the  tenant.  A 
more  extensive  exception  to  the  rule,  has  been 
of  iixtures  erected  lor  the  purposes  of  trade. 
Fixtures  which  were  erected  to  carry  on  trade 
and  manufactures,  were  from  an  early  period  of 
the  law  allowed  to  be  removed  by  the  tenant, 
during  his  term;  and  were  deemed  personally 
for  many  other  purposes.  Van  Ness  v.  Pacard, 
2  Peters,  143. 

3.  It  might  deserve  consideration,  whether,  if 
the  rule  of  the  common  law  of  England,  which 
prohibits  the  removal  of  fixtures  erected  by  the 
tenant  for  agricultural  purposes,  were  not  pre 
viously  adopted  in  a  state  by  some  authoritative 
practice  or  adjudication,  it  ought  to  be  assumeii 
by  the  supreme  court,  a.s  a  part  of  the  jurispru- 
dence of  such  state,  upon  the  mere  footing  of  its 
existence  in  the  common  law.     Ibid.  145. 

4.  The  quevStion  whether  fixtures  erected  for 
the  purposes  of  trade,  are  or  are  not  removable 
by  the  tenant,  does  not  depend  upon  the  form  or 
size  of  the  building;  whether  it  has  a  brick 
foundation  or  not,  or  is  one  or  two  stories  high, 
or  has  a  brick  or  other  chimney.  The  sole  ques- 
tion is,  whether  it  is  designed  for  the  purposes 
of  trade  or  not.     Ibid. 

5.  If  the  house  were  built  principally  for  a 
dwelling-house  for  the  family,  independently  of 
carrying  on  a  trade,  then  it  would  doubtless  be 
deemed  a  fixture  falling  under  the  general  rule, 
and  irremovable.  But  if  the  residence  of  the 
family  were  merely  an  accessary  for  the  more 
beneficial  exercise  of  the  trade,  and  with  a  view 
to  superior  accommodation  in  this  particular, 
then  it  is  within  the  exception.     Ibid. 

6.  It  is  not  waste  in  a  tenant  for  life  to  cut 
down  timber  trees  for  the  purpose  of  making 
necessary  repairs  on  the  estate,  and  to  sell  them 
and  purchase  boards  with  the  proceeds  for  such 
repairs  :  provided  this  be  proved  to  be  the  most 
economical  mode  of  making  the  repairs.  Loo- 
mis  v.  Wilber,  5  Mason's  C.  C.  R.  13. 

7.  The  act  of  Massachusetts  of  the  15th  of 
March,  1821,  ch.  35,  sec.  2,  which  punishes 
waste  and  cutting  down  trees,  &c.  by  one  ten- 
ant in  common,  without  notice  to  others,  by  tre- 
ble damages ;  applies  only  to  cases  where  the 
tenancy  in  common  is  admitted :  and  not  to 
cases  where  the  entirety  is  claimed  by  title,  or 
disseisin,  although  it  turns  out  defective  as  to  a 
moietv.  Prescott  v.  Nevers,  4  Mason's  C.  C.  R. 
326. 


WATER-COURSE. 

1.  A  party  may  recover  at  law  nominal  da- 
mages for  a  diversion  of  a  water-course,  where 
no  actual  damage  has  occurred,  as  a  means  of 
establishing  and  protecting  his  right.  A  fortiori, 
he  may  assert  his  right  in  equity,  by  a  writ  of 
injunction.  Webb  v.  Portland  Manufacturing  Co., 
3  Sumner's  C.  C.  R.  189. 


WAY.— WILLS  AND  TESTAMENTS. 
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Way. — Wills  and  Testaments. 


2.  No  riparian  proprietor  or  mill-owner  has  a 
risht  to  divert  or  unreasonably  retard  the  natural 
flow  of  water  to  the  parties  below;  and  no  pro- 
prietor or  mill-owner  below  has  a  right  to  retard 
or  throw  it  back  upon  the  lands  or  mills  above, 
to  the  prejudice  of  the  right  of  the  proprietors 
thereof.     Ibid. 

3.  Where  there  is  a  mere  fugitive  and  tem- 
porary diversion  of  the  waters,  without  damage, 
and  without  pretence  of  right,  a  court  of  equity 
will  not  interfere,  by  way  of  injunction.  Query., 
whether  there  would  be  any  redress  at  law. 
Ibid. 

4.  The  plaintiffs  and  defendants  were  owners 
of  different  mills,  in  severalty,  on  the  same  mill- 
dam.  The  defendants  opened  a  canal  into  the 
pond,  at  some  distance  above  the  dam,  for  a 
supply  of  water  to  work  one  of  their  mills,  the 
water  thus  withdrawn  being  returned  into  the 
river  immediately  below  the  dam.  Held.,  that 
both  parties  were  entitled  per  my  et  per  tout,  to 
their  proportions  of  the  whole  stream,  on  its 
arrival  at  the  dam,  and  that  neither  party  could 
divert  any  portion  of  it,  though  the  portion  di- 
verted were  a  less  quantity  than  he  would 
naturally  use  at  his  mill  on  the  dam.  It  will  be 
no  answer  to  such  a  violation  of  right  by  one 
party,  that  the  other  has  increased  the  quantity 
of  water  in  the  stream  by  means  of  a  reservoir 
higher  up.     Ibid, 


WAY. 


1.  If  a  right  of  way  be  limited  to  particular 
purposes,  and  there  yet  be  a  covenant,  that  the 
same  shall  be  kept  open  and  free  from  incum- 
brances, the  grantee  has  no  right  to  put  a  fence 
on  the  same,  or  in  any  other  manner  to  obstruct 
the  same  way.  Brownell  v.  Dyer,  5  Mason's  C. 
C.  R.  227. 

2.  In  respect  to  incorporeal  hereditaments  and 
easements,  such  as  ways  and  water  privileges, 
the  rule  of  law  is  well  established,  that  an  unin- 
terrupted possession  and  use  for  twenty  years, 
is  prima  facie,  and  if  unexplained,  conclusive 
evidence  of  a  right;  and,  under  circumstances, 
courts  of  law  will  entertain  the  presumption  of  a 
grant,  even  from  a  shorter  period  of  enjoyment. 
A  right  thus  acquired  by  user,  may  in  like  man- 
ner be  lost  by  disuser ;  in  other  words,  the  dis- 
continuance of  the  use  for  a  long  period,  affords 
a  presumption  of  the  extinguishment  of  the  right. 
Hazard  v.  Robinson.  3  Mason's  C.  C.  R.  272. 

3.  In  general  it  is  true,  that  unity  of  posses- 
sion of  the  estate  to  which  an  easement  is  at- 
tached, and  of  the  estate  which  the  easement 
incumbers,  in  effect  is  an  extinguishment  of  the 
easement.  But  this  doctrine  has  some  excep- 
tions, as  for  instance,  in  case  of  a  way  of  neces- 
sity, such  unity  of  possession  does  not  extinguish 
it.  In  such  case,  the  right  of  way  is  suspended 
6r  extinguished  by  the  unity  of  possession,  and 
revived  or  re-granted  by  necessary  implication 
upon  the  grant  severing  the  possession.     Ibid. 

4.  Massachusetts. — Where  the  legislature,  by 
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a  special  act,  authorizes  a  street  or  highway  to 
be  laid  out,  and  bars  any  action  for  possession  or 
damages,  after  the  laying  out,  and  provides  for 
the  damage  in  a  special  manner,  the  owner  is 
still  entitled  to  the  fee,  subject  to  the  easement. 
United  States  v.  Harris,  2  Sumner's  C.  C.  R.  21. 
Harris  v.  Elliott,  9  Peters,  25. 

5.  Such  special  acts  are  to  be  construed  in 
conformity  to  the  general  highway  act,  unless 
the  legislature  use  words  which  show  that  the 
fee  of  the  lands  taken  is  intended  to  pass  from 
the  owner.     Ibid. 

6.  The  laying  out  of  a  high-way.  at  the  com- 
mon law,  and  under  the  high-way  acts  of  Mas- 
sachusetts, does  not  deprive  the  owner  of  the 
fee,  but  only  subjects  it  to  the  easement.     Ibid. 


WILLS  AND  TESTAMENTS. 

1.  Under  the  law  of  the  state  of  Kentucky, 
and  the  decisions  of  their  courts  upon  it,  a  will 
with  two  witnesses,  is  sufficient  to  pass  real  es- 
tate ;  and  the  copy  of  such  a  will,  duly  proved 
and  recorded  in  another  state,  is  good  evidence 
of  the  execution  of  the  will.  Davis  et  al.  v.  Ma- 
son, 1  Peters,  508. 

2.  It  is  a  settled  rule  in  Kentucky,  that  al- 
though more  than  one  witness  is  required  to 
subscribe  a  will  disposing  of  lands,  the  evidence 
of  one  may  be  sufficient  to  prove  the  will. 
Ibid.  509. 

3.  Where  a  legacy  for  which  suit  is  insti- 
tuted, is  given  jointly  to  several  persons  in  dif- 
ferent families,  and  the  legatees  take  equally, 
the  number  in  neither  family  being  ascertainetl 
by  the  will,  all  the  claimants  ought  to  be  brought 
before  the  court.  The  right  of  each  individual 
depends  on  the  number  who  are  entitled,  and 
this  number  is  a  fact,  which  must  be  inquired 
info,  before  the  amount  to  which  any  one  is  en- 
tilled  can  be  fixed.  If  this  fact  were  to  be  ex- 
amined in  every  case,  it  would  subject  the 
executors  to  be  harassed  by  a  multiplicity  of 
suits,  and  if  it  were  to  be  fixed  by  the  first  de- 
cree, would  not  bind  persons  who  were  not  par- 
ties.    Pray  et  al.  v.  Belt  et  al,  1  Peters,  681. 

4.  The  testator,  in  his  will,  says: — "whereas 
my  will  is  lengthy,  and  it  is  possible  I  may  have 
committed  some  error  or  errors.  I  therefore  au- 
thorize and  empower,  as  fully  as  I  could  do  my- 
self, if  living,  a  majority  of  my  acting  executors, 
my  wife  to  have  a  voice  as  executrix,  to  decide 
in  all  cases,  in  case  of  any  dispute  or  contention ; 
whatever  they  determine  is  my  intention,  shall 
be  final  and  conclusive,  without  any  resort  to  a 
court  of  justice."  Clauses  of  this  description 
have  always  received  such  judicial  construction 
as  would  comport  with  the  reasonable  intention 
of  the  testator.     Ibid.  679. 

5.  Even  where  the  forfeiture  of  a  legacy  has 
been  declared  to  be  the  penalty  of  not  conform- 
ing to  the  injunction  of  a  will,  courts  of  justice 
have  considered  it.  if  the  legacy  be  not  given 
over,  rather  as  an  effort  to  effect  a  desired  ob- 
ject, by  intimidation,  than   as  concluding  the 
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rights  of  the  parties.  If  an  unreasonable  use  be 
made  of  such  a  power  so  piven  in  a  will,  one  not 
foreseen,  and  which  could  not  be  intended  by 
the  testator,  it  has  been  considered  as  a  case  in 
which  the  general  power  of  courts  of  justice  to 
decide  on  the  rights  of  parties,  ought  to  be  exer- 
cised,    ihul  680. 

6.  There  cannot  be  such  a  construction  given 
to  such  a  clause  in  a  testator's  vill,  as  will  pre- 
vent a  parly  who  conceives  himself  injured  by 
the  construction,  from  submitting  his  case  to  a 
court  of  justice.  A  court  must  decide  whether 
the  construction  of  the  will,  adopted  by  those 
who  are  named,  is  the  right  construction ;  or  the 
grossest  injustice  might  be  done.     Ibid. 

7.  The  intent  of  the  testator  is  the  cardinal 
rule  in  the  construction  of  wills ;  and  if  that  in- 
tent can  be  clearly  perceived,  and  is  not  con- 
trary to  some  positive  rule  of  law,  it  must  pre- 
vail;  although,  in  giving  effect  to  it,  some  words 
should  be  rejected,  or  so  restrained  in  their  ap- 
plication, as  to  change  their  literal  meaning  in 
the  particular  instance.  Finlaij  ct  al.  v.  King's 
Lessee.  3  Peters,  346. 

8.  A  testamentary  paper,  executed  in  a  foreign 
country,  even  if  executed  so  as  to  give  it  the 
eflect  of  a  last  will  and  testament  by  the  foreign 
law-,  cannot  be  made  the  foundation  of  a  suit  for 
a  legacy  in  a  court  of  equity  in  this  country, 
until  it  has  received  probate  here,  in  the  proper 
court  having  the  peculiar  jurisdiction  of  the  pro- 
bate of  wiils  and  other  testamentary  matters. 
Armstrong  v.  Lear,  12  Wheat.  169 ;  C  Cond.  Rep. 
500. 

9.  The  presumption  is  in  favour  of  the  mental 
capacity  of  a  testator,  in  order  to  afTect  the  va- 
lidity of  a  deed  or  will.  Incapacity  must  be 
proved.  Lessee  of  Hoge  v.  Fisher,  Peters'  C.  C. 
R. 163. 

10.  The  copy  of  a  will  of  lands  lying  in  Penn- 
sylvania, made  in  New  York,  proved  before  the 
surrogate  of  New  York,  by  one  of  the  subscrib- 
ing witnesses,  who  also  proved  that  the  other 
two  witnesses  attested  the  same  in  presence  of 
the  testator,  authenticated  under  the  seal  of  the 
surrogate's  office,  and  entered  in  the  office  of  the 
register-general  of  Pennsylvania,  is  not  admissi- 
ble in  evidence  in  Pennsylvania.  In  all  cases, 
no  matter  where  the  will  is  made  and  proved, 
if  it  concern  land  in  Pennsylvania,  it  must  be 
proved  by  two  witnesses.  Hyltonh  Lessee  v. 
Brown,  1  Wash.  C.  C.  R.  204. 

11.  Questions  on  the  validity  of  a  will  and 
testament.  The  defendant's  counsel  offered  evi- 
dence to  prove  that  a  former  will,  executed  by 
the  testator,  had  been  purloined  by  the  plaintiff. 
By  the  court : — The  evidence  is  improper,  as  it 
is  not  pretended  the  contents  of  that  will  are  to 
be  proved,  as  the  plaintiff  relies  altogether  on 
the  validity  of  another  and  subsequent  will. 
Stevens  and  Wife  v.  Vancleve,  4  Wash.  C.  C.  R. 
262. 

12.  The  declarations  of  a  party  to  a  deed  or 
will,  whether  subsequent  or  prior  to  its  execu- 
tion, are  nothing  more  than  hearsay  evidence. 
Ibid. 

13.  A  testator  must,  in  the  language  of  the 
law,  be  possessed  of  a  sound  and  disposing  mind 


and  memory.  He  must  have  memory.  A  man 
in  whom  this  faculty  is  totally  extinguished, 
cannot  bo  said  to  possess  understanding  to  any 
degree  whatever,  or  for  any  purpose.  Hut  his 
memory  may  be  very  imperfect;  it  may  be 
greatly  impaired  by  age  or  disease.  Uc  may  be 
able,  at  all  limes,  to  recollect  the  names,  the 
persons,  or  the  families  of  those  with  whom  he  is 
intimately  acquainted  ;  may  at  times  a.sk  idle 
questions,  and  repeat  those  he  had  before  asked  ; 
and  yet  his  understanding  may  be  sufficiently 
.sound  for  the  ordinary  transactions  of  life.  He 
may  not  have  sufficient  strength  of  memory  and 
vigour  of  intellect,  to  make  and  to  digest  all  the 
parts  of  a  contract,  and  yet  be  competent  to  di- 
rect the  distribution  of  his  property  by  will. 
This  is  a  subject  which  he  may  possibly  have 
often  thought  of;  and  there  is  probably  no  per- 
son who  has  not  arranged  such  a  disposition  in 
his  mind,  before  he  committed  it  to  writing. 
Ibid. 

14.  The  only  point  of  time  to  be  looked  to  by 
a  jury,  who  are  to  decide  on  the  validity  of  a 
will,  as  to  the  competency  of  the  testator  to 
make  it,  is  that  when  the  will  was  executed. 
The  will,  in  this  case,  was,  according  to  strict 
legal  principles  signed  by  the  testator,  his  hand 
being,  by  his  own  consent,  guided  by  another, 
and  the  will  afterwards  acknowledged  by  him. 
Ibid. 

15.  The  presumption  of  law  is  always  in  fa- 
vour of  the  sanity  of  a  person  whose  will  is 
brought  in  question,  at  the  time  the  will  was 
executed;  and  the  burthen  of  proof  lies  upon 
the  person  who  asserts  unsoundness  of  mind,  un- 
less a  previous  state  of  insanity  has  been  estab- 
lished ;  in  which  case,  the  burthen  is  on  him 
who  gets  up  the  will.     Ibid. 

16.  Pennsylvania.— By  the  laws  of  Pennsyl- 
vania, the  register  of  wills  is  authorized  to  take 
the  probate  of  wills,  copies  of  which,  under  his 
seal,  are  declared  to  be  matters  of  record,  and 
good  evidence.  This  authority  extends  to  re- 
published wills  and  codicils,  which,  in  reference 
to  after-acquired  lands,  are  new  wills.  Lessee 
of  Musser  v.  Curry,  3  Wash.  C.  C.  R.  484. 

17.  Pennsylvania. — The  same  evidence  is  ne- 
cessary to  prove  republication  of  a  will  as  pub- 
lication ;  and  proof  by  one  witness,  is  not  suffi- 
cient.    Ibid. 

18.  New  Jersey. — It  is  not  necessary  to  prove 
that  the  will  was  read  to  the  testator,  in  the  pre- 
sence of  the  witnesses.  In  general,  this  is  to  be 
presumed.  But,  if  the  testator  was  blind,  or  in- 
capable of  reading;  or  if  a  reasonable  ground 
be  laid,  for  believing  it  was  not  read  to  him;  or 
that  there  was  fraud  in  the  transaction;  it  is  ne- 
cessary for  the  devisee  to  satisfy  the  jury  that 
the  will  was  so  read,  or  that  the  contents  were 
knowi)  to  the  testator.  Harrison  v.  Bowan,  3 
Wash.  C.  C.  R.  580. 

19.  The  testator  should  appear  to  have  a 
sound  and  disposing  memory  and  mind  ;  that  is, 
that  he  was  capable  of  making  his  will,  with  an 
understanding  of  what  he  was  doing.     Ibid. 

20.  A  man  may  be  capable  of  making  a  will, 
and  yet  incapable  of  making  a  contract,  or  to 
manage  his  estate.     The  question  is,  as  to  com- 
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petency  when  the  will  was  made,  though  evi- 
dence of  acts  and  sayings  of  the  testator  before 
that  time,  will  be  admitted.     Ibid. 

21.  Query.,  How  far  a  will  of  lands,  duly 
proved  and  recorded  in  one  state,  so  as  to  be  evi- 
dence in  the  courts  of  that  state,  is  thereby  ren- 
dered evidence  in  the  courts  of  another  state, 
(provided  the  record  on  its  face  shows  that  it 
possesses  all  the  solemnities  required  by  the 
laws  of  the  state  where  the  land  lies,)  under  the 
4th  article,  section  1,  of  the  constitution  of  the 
United  States  1  Darbyh  Lessee  v.  Mayer,  10 
Wheat.  469;  6  Cond.  Rep.  185. 

22.  Where  the  devisor  was  entitled  to  war- 
rants of  land  in  the  Virginia  military  district  in 
the  state  of  Ohio,  under  the  laws  and  ordinances 
of  Virginia,  on  account  of  his  military  services, 
and  made  a  will  in  Kentucky,  devising  the  lands, 
which  was  duly  proved  and  registered,  accord- 
ing to  the  laws  of  the  state  :  Held,  that  although 
the  title  to  the  land  was  merely  equitable,  and 
that  not  to  any  specific  tract  of  land,  it  could 
not  pass,  unless  by  a  will  proved  and  registered 
according  to  the  laws  of  Ohio.  Kerr  v.  Moon,  9 
Wheat.  565;  5  Cond.  Rep.  682. 

23.  Even  admitting  it  to  have  been  personal 
property  a  person  claiming  under  a  will  proved 
in  one  state,  cannot  intermeddle  with,  or  sue 
for,  the  effects  of  a  testator  in  another  state,  un- 
less the  will  be  proved  in  the  latter  state,  or  it  is 
permitted  by  some  law  of  that  state.     Ibid. 

24.  Letters  testamentary  give  to  an  executor 
no  authority  to  sue  for  the  personal  estate  of  his 
testator,  out  of  the  jurisdiction  of  the  state  by 
which  they  were  granted.     Ibid. 

25.  Under  the  statute  of  Ohio,  which  permits 
wills  made  in  other  states,  to  be  proved  and  re- 
corded in  the  court  of  the  county  where  the  pro- 
perty lies,  it  must  appear  that  the  requisitions 
of  the  statute  have  been  pursued,  in  order  to 
give  the  will  the  same  validity  and  effect  as  if 
made  within  the  state.     Ibid. 

26.  The  declarations  of  the  testator,  before 
and  at  the  time  of  making  a  will,  and  after- 
wards, if  so  near  as  to  be  a  part  of  the  res 
gestae,  are  admissible  to  show  fraud  in  obtaining 
the  will.  But  not  declarations  at  any  distance 
of  time  after  the  will  has  been  executed,  espe- 
cially where  the  will  has  always  been  in  the 
testator's  possession.  S7jiith  v.  Fenner,  1  Gallis. 
C.  C.  R.  170. 

27.  The  declarations  of  the  testator  as  to  his 
intention  to  alter  his  will,  and  being  prevailed 
upon  not  to  do  so,  are  not  admissible  to  show 
that  the  will  was  fraudulently  prevented  from 
being  revoked,  there  being  no  act  or  attempt 
shown  to  revoke  the  will,  &c.     Ibid. 

28.  Evidence  of  other  writings  proved  by 
witnesses,  and  also  of  witnesses,  is  admis.sible 
to  show  that  the  peculiarities  in  an  alteration  in 
a  will,  are  such  as  the  party  frequently  used  in 
his  ordinary  handwriting.     Ibid. 

29.  The  act  of  Virginia  concerning  dower, 
which  enacts,  that  "if  any  estate  be  conveyed 
by  deed  or  will,  either  expressly  or  by  aver- 
ment, in  lieu  of  dower,"  &c.  "such  conveyance 
shall  bar  the  widow's  dower  of  the  residue,"  is 
construed  to  authorize  an  allegation  and  proof 


by  matter,  dehors  the  will,  that  the  provision  in 
the  will  is  made  in  lieu  of  dower:  but  wilh  this 
exception,  the  act  does  not  vary  the  previously 
existing  common  law  on  the  subject  of  dower. 
Herbert  v.  Wren,  7  Cranch,  370;  2  Cond.  Rep. 
534. 

30.  By  the  statute  of  wills,  of  Virginia,  passed 
in  1785,  which  declares  that  "any  person,  aged 
twenty-one  years,  and  upwards,  being  of  sound 
mind,  and  not  a  married  woman,  shall  have 
power,  at  his  will  and  pleasure,  by  last  will  and 
testament  in  writing,  to  devise  all  the  estate, 
right,  title,  and  interest,  in  possession,  reversion, 
or  remainder,  which  he  hath,  or  at  the  time  of 
his  death  shall  have,  of,  in,  or  to  lands,"  &c.,  in 
order  that  lands  purchased  after  the  date  of  the 
will  should  pass  by  it,  the  testator's  intention  to 
make  such  a  disposition  must  clearly  appear 
upon  the  face  of  the  will.  Smith  et  al.  v.Ed- 
rington,  8  Cranch,  66 ;  3  Cond.  Rep.  35. 

31.  The  statute  created  no  new  or  different 
rule  of  construction  than  the  common  law  rule, 
that  a  will,  as  to  land,  speaks  at  the  date  of  it; 
but  merely  gave  a  power  to  the  testator  to  de- 
vise lands  which  he  might  possess,  or  be  enti- 
tled to  at  the  time  of  his  death,  if  it  should  be 
his  pleasure  to  do  so.     Ibid. 

32.  But  the  presumption  is,  that  the  testator 
means  to  confine  his  bequests  to  lands  to  which 
he  is  entitled  at  the  date  of  his  will;  and  this 
presumption  can  only  be  overruled  by  words 
clearly  showing  a  contrary  intention.     Ibid. 

33.  The  testator's  will  was  as  follows:  the 
will  of  B.  G.  contained  the  following  clause: 
"also.  I  give  to  my  wife  Elizabeth  Goodwin,  all 
my  personal  estate  whatsoever  and  whereso- 
ever, and  of  what  nature,  kind  and  quality  so- 
ever, after  payment  of  my  debts,  legacies  and 
funeral  expenses,  which  personal  estate  I  give 
and  bequeath  unto  my  said  wife,  Elizabeth 
Goodwin,  to  and  for  her  own  use  and  disposal 
absolutely:  the  remainder,  after  her  decease, 
to  be  for  the  use  of  the  said  Jesse  Goodwin," 
the  son  of  the  testator.  Jesse  Goodwin  took  a 
vested  remainder  in  the  personal  estate,  which 
came  into  possession  after  the  death  of  Eliza- 
beth Goodwin.     Smith  v.  Bell,  9  Peters,  68. 

34.  The  first  and  great  rule  in  the  exposition 
of  wills,  to  which  all  rules  must  bend,  is,  that 
the  intention  of  the  testator  expressed  in  his 
will  shall  prevail,  provided  it  be  consistent  with 
the  rules  of  law.  This  principle  is  generally 
asserted  in  the  construction  of  every  testament- 
ary disposition.  It  is  emphatically  the  will  of 
the  person  who  makes  it.  and  is  defined  to  be 
"the  legal  declaration  of  a  man's  intentions, 
which  he  wills  to  be  performed  after  his  death." 
These  intentions  are  to  be  collected  from  his 
words;  and  ought  to  be  carried  into  effect  if 
they  be  consistent  with  law.     Ibid. 

35.  In  the  construction  of  ambiguous  expres- 
sions, the  situation  of  the  parties  may  very  pro- 
perly be  taken  into  view.  The  ties  which  con- 
nect the  testator  wilh  his  legatees,  the  affection 
subsisting  between  them,  the  motives  which 
may  reasonably  be  supposed  to  operate  with 
him,  and  to  influence  him  in  the  disposition  of 
his  property,  are  all  entitled  to  consideration  ia 
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expoumliiigiioubtful  words,  aiul  ascerlaiiiiii;j;  the 
meaiiinj^  in  wliioli  the  teslalor  u>i.'il  thfin.    Ibid. 

36.  The  rule  that  a  remaiikler  may  be  limited 
after  a  life-estate  in  personal  properly,  is  as  well 
settleil  as  any  other  principle  of  our  law.  The 
attempt  to  ereale  such  limitations  is  not  opposed 
by  the  policy  of  the  law,  or  by  any  of  its  rules. 
If  the  intention  to  create  such  limitation  is  mani- 
fested in  a  will,  the  courts  will  sustain  it.    Ihtd. 

37.  i.  is  staled  in  many  cases,  that  where 
there  are  two  intents,  inconsistent  with  each 
other,  that  which  is  primary  will  control  that 
which  is  secondary.     Ibid. 

38.  The  testator  made  his  will,  stating:,  that 
"  being-  about  to  take  a  long  journey,  and  know- 
ing the  uncertainty  of  life,  he  deemed  it  ad- 
visable to  make  a  will."  He  returned  from  the 
journey,  and  died  many  years  afterwards.  This 
is  not  a  conditional  will.  The  instrument  taking 
effect  as  a  will,  is  not  made  to  depend  upon  the 
event  of  the  return  or  not  of  the  testator  from  his 
journey.  There  is,  therefore,  no  colour  for  an- 
nulling the  will,  that  it  was  conditional.  Tarvcr 
V.  Tarvcr,  9  Peters,  174. 

39.  In  the  case  of  Armstrong  v.  Lear,  12 
Wheat.  175,  6  Cond.  Rep.  500,  it  was  said  by 
the  supreme  court,  that  no  other  evidence  of 
there  being  a  will  can  be  received  by  the  court, 
than  such  as  would  be  sufficient  in  all  other 
cases  where  titles  are  derived  under  a  will;  and 
nothing  but  the  probate,  or  letters  of  administra- 
tion with  the  will  annexed,  are  legal  evidence 
in  all  questions  respecting  personalty.  But  the 
rule  there  laid  down  does  not  apply  to  this  case. 
Here  the  complainant  set  up  the  will  as  a  source 
of  his  title,  and  was  bound  to  prove  it:  which 
must  be  done  by  the  probate,  vi-hich  must  be  set 
forth  in  the  bill.  In  this  case  the  complainant 
had  set  forth  a  copy  of  the  instrument  in  his 
bill;  alleging  it  was  conditional,  and  therefore 
not  valid.  The  defendant  was  under  no  obli- 
gation to  produce  any  probate.  Everything,  by 
the  complainant's  own  showing,  was  before  the 
court.     Ibid. 

40.  An  original  bill  will  not  be  sustained  on 
the  allegation  that  the  probate  of  the  will  is 
void.  If  any  error  was  committed  by  the  court 
of  Dallas  county  in  admitting  the  will  to  pro- 
bate, it  should  have  been  corrected  by  an  appeal 
to  the  next  term  of  the  supreme  court  in  chan- 
cery, or  in  the  district  of  Washington  to  the 
superior  court  of  that  district,  according  to  the 
law  of  Alabama.     Ibid. 

41.  The  words  of  a  will,  '-after  my  debts  and 
funeral  charges  are  paid,  I  tlevise  and  bequeath 
as  follows,"'  amount  to  a  charge  upon  the  real 
as  well  as  the  personal  estate  for  the  payment 
of  debts.    Fenicick  v.  Chapman,  9  Peters,  461. 

42.  The  language  of  wills  is  not  of  universal 
interpretation,  having  the  same  import  in  all 
countries,  and  under  all  circumstances.  They 
are  supposed  to  speak  the  sense  of  the  testator, 
according  to  the  received  laws  and  usages  of 
the  counlry  where  he  is  domiciled,  by  a  sort  of 
tacit  reference  to  them,  unless  there  is  some- 
thing in  the  language  which  repels  or  controls 
such  a  conclusion.  In  regard  to  personalty,  in 
an  especial  manner,  the  law  of  the  place  of  the 


testator's  domicil  governs  the  distribution  there- 
of, unless  it  is  manifest  that  the  testator  li;ui  the 
laws  of  some  other  cunntry  in  view.  Harrison 
V.  Ntson,  9  Peters,  483, 

43.  No  one  can  doubt  if  a  testator,  born  and 
domiciled  in  Englanii  during  his  life,  by  his  will 
gives  his  personal  estate  to  his  heir  at  law,  that 
the  descriptio  person;e  wouhi  have  reference  to 
ami  be  governed  by  the  import  of  the  terms,  in 
the  sen.se  of  the  laws  of  England.  The  iuiport 
of  them  might  be  very  dilferent  if  the  testator 
were  born  and  domiciled  in  France,  in  Louisi- 
ana, Pennsylvania,  or  Massachu.setts.     Jbid. 

44.  A  wdl  of  personalty  speaks  according  to 
the  testator's  domicil,  when  there  are  no  other 
circumstances  to  counteract  the  application.  To 
raise  the  que.stion  what  the  testatQr  meant,  it 
must  first  be  ascertained  where  was  his  domicil, 
and  whether  he  had  reference  to  the  laws  of  that 
place,  or  to  the  laws  of  a  foreign  country.     Ibtd. 

45.  Where  a  will,  devising  lands,  made  in  one 
state,  is  registered  in  another  state  in  which  the 
lands  lie,  the  registration  has  relation  backwards* 
and  it  is  wholly  immaterial  whether  the  same 
was  made  before  or  after  the  commencement 
of  a  suit.    Poole  v.  Fleegcr,  11  Peters,  185. 

46.  When  a  power  is  given  by  will  to  execu- 
tois  to  sell  real  estate  for  the  payment  of  the 
debts  of  a  testator,  it  survives,  and  may  be  exe- 
cuted by  a  surviving  executor.  Peter  v.  Beverly, 
10  Peters,  532. 

47.  In  construing  a  will,  the  court  must  first 
look  to  the  particular  clause  in  question,  at  the 
same  time  taking  into  view  the  whole  instru- 
ment, endeavouring  to  give  meaning  and  effect 
to  every  clause  of  it.  Gardner  v.  Wagiier,  Bald- 
win's C.  C.  R.  459. 

48.  Parol  evidence  is  not  admissible  to  effect 
the  construction  of  a  will;  but  it  is  admissible 
where  its  introduction  is  required  by  considera- 
tions extrinsic  of  the  will,  and  which  necessarily 
depend  upon  such  evidence.  Gallcgo  v.  Gallego^s 
Ex'rs,  2  Brockenb.  C.  C.  R.  285. 

49.  By  the  common  law,  the  exclusive  right 
to  entertain  jurisdiction  over  wills  of  personal 
estate,  belongs  to  the  ecclesiastical  courts;  and 
before  any  testamentary  paper  of  personalty  can 
be  admitted  in  evidence,  it  must  receive  probate 
in  those  courts.  Armstrong  v.  Lear,  12  Wheat. 
169;  6  Cond.  Rep.  500. 

50.  An  alteration  of  a  pecuniary  legacy  in  the 
will  by  the  legatee  or  a  stranger  will  not  avoid 
the  will  as  to  other  bequests.  Smith  v.  Fenner, 
1  Gallis.  C.  C.  R.  170. 

51.  A  codicil,  confirming  a  will,  is  in  law  a 
republication  of  the  will,  so  as  to  pass  the  real 
estate  purchased  in  the  intermediate  period. 
Brownel  et  ux.  v.  D'JVolf.  2  Mason's  C.  C.  R.  486. 

52.  Where  a  suit  in  one  state  brings  incident- 
ally in  question  the  title  to  land,  held  under  a 
devise  in  another  state,  it  is  not  necessary  that 
there  should  be  probate  of  the  will  in  the  state 
where  the  suit  is  brought,  before  it  can  be  used 
as  evidence  of  title.  Slack  et  al.  v.  Walcott  ct  al., 
3  Mason's  C.  C.  R.  508. 

53.  A  will  is  valid  without  being  sealed,  un- 
less a  seal  be  required  by  statute.  Ilcirs  of  Piatt 
v.  Heirs  of  M'Cidlough,  1  M'Lean's  C.  C.  R.  71. 
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54.  The  ordinance  of  1787  required  a  seal,  but 
the  law  of  1795,  which  was  substituted  for  the 
ordinance,  in  this  respect  did  not  require  a  seal. 
Ibid. 

55.  A  will  held  to  be  sufficiently  proved,  when 
first  exhibited  and  proved  before  two  associate 
judges,  who  were  not  authorized  to  take  the  pro- 
bate, if  before  a  competent  court,  there  is  such 
a  reference  to  the  facts  first  sworn  to,  as  to  show 
that  they  were  established  on  the  second  proof  of 
the  will.     Ibid. 

56.  The  executor  having  acted  under  the  will, 
and  his  acts  being  recognised  by  the  court,  is 
strong  proof  that  the  will  was  proved.     Ibid. 

57.  An  executor's  devise  good,  which  is  to 
take  effect  on  the  happening  of  a  contingency. 
Beard  et  al.  v.  Rowan,  1  M-Lean's  C.  C.  R.  142. 

58.  A  will  proved  in  another  state,  according 
to  the  laws  of  Tennessee,  if  recorded  in  the 
state,  is  evidence.  Fleeger  et  al.  v.  Pool  et  al., 
1  M'Lean's  C.  C.  R.  189. 

59.  The  registration  of  such  will  has  relation 
back  to  the  time  it  was  proved.     Ibid. 

60.  A  devise  of  land  to  an  individual,  and  in 
consequence  of  the  great  value  of  the  land  thus 
devised,  the  devisee  was  required  to  pay  spe- 
cific legacies,  constitutes  a  charge  on  the  land, 
though  sold  and  conveyed  to  a  stranger.  3Io- 
rancy  et  al.  v.  Buford  et  al.,  1  M'Lean's  C.  C.  R. 
195. 

61.  Where  a  will  empowers  an  executor  to 
sell  the  real  estate  of  the  deceased,  "in  the  best 
mode  in  his  judgment  for  the  interest  of  the 
estate,"  he  cannot  delegate  the  power  to  sell  it 
to  another.  Pearson  v.  Jamison,  1  M'Lean's  C. 
C.  R.  199. 

62.  A  rule  made  on  a  power  of  attorney, 
under  such  circumstances,  does  not  direct  the 
heirs.     Ibid. 

63.  In  England,  the  probate  of  a  will  by  the 
proper  ecclesiastical  court  is  conclusive  as  to 
personalty,  but  it  is  not  even  evidence  as  to  the 
real  estate,  inasmuch  as  the  court  has  no  juris- 
diction, except  over  wills  of  personal  estate. 
Tompkins  v.  Tompkins,  1  Story's  C.  C.  R.  547. 

64.  The  validity  of  wills  of  real  estate  is  solely 
cognizable  by  courts  of  common  law,  and  the 
verdict  and  judgment  thereon  are  conclusive 
only  as  between  the  parties  to  the  suit  and  their 
privies.     Ibid. 

65.  The  courts  of  probate  in  Massachusetts, 
have  complete  jurisdiction  over  the  probate  of 
wills  of  both  real  and  personal  estate,  and  its  de- 
crees are  conclusive  upon  all  parties,  and  not  re- 
examinable  in  any  other  court.     Ibid. 

66.  Held,  in  the  present  case,  that  the  probate 
of  a  will  by  the  supreme  court  of  the  state  of 
Rhode  Island,  under  its  laws,  is  final  and  conclu- 
sive upon  the  validity  of  the  will,  to  pass  the 
real  estate  in  controversy.     Ibid. 

67.  The  state  courts  have  conclusive  jurisdic- 
tion over  the  probate  of  wills  and  codicils;  and 
the  probate  thereof  in  the  proper  state  court  is 
conclusive.  Langdon  v.  Goddard.  2  Story's  C.  C. 
Rj267. 

68.  Where  A,  being  domiciled  in  New  Bruns- 
wick, wrote  certain  letters  to  B.  desiring  him,  on 
the  death  of  A,  to  make  a  certain  distribution  of 


the  property  belonging  to  A  in  the  hands  of  B  ; 
and,  after  A's  decease  (who  died  insolvent),  C, 
his  administrator,  brought  the  prei?ent  suit  to  re- 
cover the  money  of  B  ;  it  was  held,  that  the  let- 
ters were  testamentary  in  their  character,  but 
that,  as  they  were  not  in  conformity  with  the 
law  of  A's  domicil,  by  which  tliey  were  to  be 
governed,  they  did  not  constitute  a  valid  will ; 
and  that,  had  they  been  valid  as  a  will,  the  lega- 
tees could  have  obtained  no  benefit  therefrom, 
on  account  of  the  insolvency  of  A.  Graltan  v. 
Appleton,  3  Story's  C.  C.  R.  755. 

69.  To  constitute  a  donatio  causa  mortis,  there 
must  have  been  a  transfer  of  property  in  expec- 
tation of  death  from  an  existing  illness,  the 
donation  depending  on  the  condition  of  death 
from  such  illness.  But  any  instrument  may 
constitute  a  will,  which  appears  to  be  intended 
to  operate  after  the  death  of  the  party  making 
it,  and  not  before.     Ibid. 

70.  The  law  of  the  place  of  the  testator's 
domicil  governs  in  relation  to  a  will  of  personal 
property,  although  the  will  be  made  in  another 
state  or  country,  where  a  different  law  prevails. 
Ibid. 

71.  Held,  in  the  present  case,  that,  as  the  de- 
fendant was  acting  bona  fide,  and  was  in  no 
default,  he  was  not  bound  to  pay  interest  on  the 
assets  in  his  hands,  unless  he  had  made  interest 
thereon,  and  that  he  was  entitled  to  costs.    Ibid. 

72.  Held,  also,  that  as  the  questions  in  this 
case  were  new  and  important,  and  were  proper 
for  discussion,  each  party  should  bear  his  own 
costs,  except  the  principal  defendant.     Ibid. 


WITNESS. 

See  Evidence. —  Vol.  I.,  page  634. 

Addenda. 

1.  A  fact  denied  by  an  answer  must  be  proved 
by  two  witnesses,  or  by  one  witness  and  strong 
circumstances.  Smith  v.  Shane  ^  Meigs,  1 
M'Lean's  C.  C.  R.  27. 

2.  A  book  published  by  a  witness  may  be  read 
to  show  inaccuracy  of  the  recollection  of  the 
witness.  Harmerh  Heirs  v.  Morris  ^  Gwynne,  1 
M'Lean's  C.  C.  R.  46. 

3.  An  instrument  of  thirty  years'  standing, 
not  impeached,  need  not  be  proved  by  the  sub- 
scribing witness.  Piatt  v.  Vattier  et  al..  1  M'Lean's 
C.  C.  R.  164. 

4.  And  where  an  instrument  is  impeached,  if 
the  ground  of  impeachment  be  removed  by  evi- 
dence, the  instrument  must  stand  on  the  ordi- 
nary ground,  unafl'ected  by  the  impeachment. 
Waltons  and  Payne's  Heirs  v.  Coidson,  1 
M'Lean's  C.  C.  R.  123. 

5.  A  notice  denied  by  the  answer  must  be 
proved  6y  more  than  one  witness.  Piatt  v.  Vat' 
tier  et  al,  1  M'Lean's  C.  C.  R.  163. 

6.  A  witness  was  offered  to  prove  what  a  cer- 
tain person  had  said  respecting  the  corner  of  a 
survey,  who  was  deceased.  Held,  inadmissible. 
Ellicott  ^  Meredith  v.  Pearl,  1  M'Lean's  C.  C.R. 
208. 
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7.  HtMis.'iy  as  to  bounJaries  is  evidence,  and 
also  a:?  to  pedigree,  but  the  above  is  not  within 
the  rule.     //*</. 

8.  A  witness  having  sworn  to  certain  facts,  to 
discredit  liiin,  liisown  statements  which  are  dif- 
ferent from  those  sworn  lo  may  be  proved,  there 
being  no  objection  ;  but  to  snpport  the  witness, 
other  statements  which  corroborate  his  oath 
cannot  be  shown.     Ibid. 

9.  A  witness  cannot  be  impeaclied  by  proving 
that  at  other  times  he  made  contradictory  suile- 
menls,  unless  he  shall  be  interrogated  as  to  such 
statements.  MKmncxj  v.  Niil.  1  JM-Leau's  C.  C. 
R.  540. 

10.  But  where  an  e.\  parte  deposition  of  a  wit- 
ness was  read,  such  questions  were  permitted  to 
be  asked.     Ibid. 

11.  A  witness  must  have  a  direct  interest  to 
render  him  incompetent.  Suydam  If  Co.  v.  Vance. 
2  M'Lean's  C.  C.  R.  &9. 

12.  To  discredit  a  witness,  it  is  not  competent 
to  prove  general  bad  character  disconnected 
with  veracity.  United  States  v.  Vansickle,  2 
M-Lean's  C.  C.  R.  219. 

13.  The  proper  inquiry  is,  what  is  the  general 
character  of  the  witness,  where  he  resides,  for 
truth.     Ibid. 

14.  And  the  witness  under  e.xaminalion  may 
be  asked,  from  your  knowledge  of  his  general 
character,  would  you  believe  him  under  oath  ? 
Ibid. 

15.  Particular  facts  cannot  be  proved  to  dis- 
credit a  witness:  the  inquiry  must  be  general. 
Ibid. 

16.  In  an  action  between  the  holder  of  a  bill 
and  the  endorser,  the  maker,  the  defendants 
having  released  their  costs,  is  a  competent  wit- 
ness to  show  that,  after  the  note  passed  out  of 
his  hands,  it  has  been  altered.     Ibid. 

17.  But  he  can  state  no  facts  to  impeach  the 
note  at  the  time  he  assigned  it.     Ibid. 

18.  His  statement  must  be  limited  to  facts 
after  the  note  had  passed  out  of  his  hands. 
Ibid. 

19.  A  person  convicted  of  an  infamous  offence, 
if  not  sentenced,  is  a  competent  witness.  United 
States  V.  Dickinson,  2  M'Lean's  C.  C.  R.  325. 

20.  A  witness  is  not  obliged  to  answer  a  ques- 
tion which  would  show  him  to  be  infamous. 
Ibid. 

21.  The  character  of  a  witness  must  be  im- 
peached by  general  questions  as  to  his  truth. 
Ibid. 

22.  On  the  cross-examination  of  a  witness,  a 
question  irrelevant  to  the  matter  in  issue,  cannot 
be  asked  to  impeach  him.     Ibid. 

23.  Nor  can  a  witness  be  impeached  by  prov- 
ing a  statement  different  from  the  one  sworn  to, 
unless  he  has  been  questioned  as  to  his  havin^ 
made  such  statement.     Ibid. 

24.  Leading  questions  cannot  be  asked  a  wit- 
ness, except  on  cross-examination.     Ibid. 

25.  To  renders  witness  incompetent,  he  must 
be  interested  in  the  event  of  the  suit.  Bork  v, 
Norton,  2  M'Lean's  C.  C.  R.  423. 

26.  He  is  incompetent  if  the  verdict  can  be 
ffiven  in  evidence  either  for  or  against  him. 
Ibid. 


27.  The  judiciary  act  of  1789,  ch.  20,  sec.  30, 
does  not  peremptorily  ordain,  that  the  testimony 
of  witnesses,  living  more  llian  a  liuntlred  miles 
from  the  place  of  trial,  i^luill  be  taken  by  depo- 
srtion,  but  it  only  permits  such  a  course;  and 
if  such  witnesses  be  present  in  court  at  the  trial, 
and  give  their  testimony  orally,  the  full  costs  of 
their  travel  and  attendance  should  be  allowed  in 
the  costs.  Prouty  v.  Draper,  2  Story's  C.  C.  R. 
199. 

28.  By  the  statute  of  1  William  IV.,  ch.  22, 
giving  authority  to  English  courts  of  law  to  issue 
commissions  for  the  examination  of  witnesses 
abroail,  the  court  may,  in  its  discretion,  allow 
the  expenses  of  the  witnesses,  or  the  costs  of  the 
commission.     Ibid. 

29.  Postage  paid  on  a  commission  should  be 
allowed  as  a  part  of  the  costs  thereof.     Ibid. 


WITNESS  FEES. 

1.  Where  the  plaintiff  taxed  his  travel  from 
Lowell,  where  he  lived,  to  Portland,  the  place 
of  the  trial,  at  the  several  times  when  he  actually 
attended,  it  was  held  that  such  ta.v  was  proper, 
as  his  personal  attendance  was  important. 
Whipple  V.  Cumberland  Cotton  Co.,  3  Story's  C. 
C.  R.  84. 

2.  Where  the  testimony  of  a  witness,  residing 
in  another  state  or  country,  is  important  and  ne- 
cessary, his  fees  for  actual  travel  and  attendance 
from  his  place  of  residence  are  properly  taxable 
in  the  case.     Ibid. 

3.  A  witness  is  entitled  to  his  fees  taxed  dur- 
ing the  whole  time  of  his  actual  attendance  dur- 
ing the  trial  of  the  case,  although  the  examina- 
tion on  both  sides  be  closed ;  or  although  the 
illness  of  counsel  suspend  the  trial  of  the  case. 
Ibid. 


WRIT. 
See  Process. — Ante,  p.  498. 


WRIT  OF  ENTRY. 

A  writ  of  entry  to  foreclose  a  mortgage  may 
well  be  maintained  against  the  tenant  in  posses- 
sion, who  is  only  lessee  at  will  of  the  mort- 
gagee.    Fales  V.  'Gibbs,  5  Mason's  C.  C.  R.  462. 


WRIT  OF  ERROR. 

See  Error  and  Writ  of  Error. — Vol.  I.  p. 
620. 

Addenda. 

1.  The  certificate  of  the  clerk  of  the  court, 
that  a  motion  was  made  for  a  new  trial,  and  rea- 
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sons  and  certain  papers  filed  on  which  the  mo- 
tion was  founded,  which  are  on  the  files  of  the 
court,  is  not -a  part  of  the  record  ;  nor  do  the  rea- 
sons on  the  files  of  the  couit  become  a  part  of 
the  record  by  such  certificate.  A  writ  of  error, 
under  the  twenty-fifth  section  of  the  judiciary 
act,  will  not  lie  to  a  state  court  in  a  case  in  which 
the  proceedings  of  the  court  which  the  writ  of 
error  seeks  to  revise,  appears  from  such  a  cer- 
tificate, by  the  clerk  of  the  state  court.  Read 
V.  March,  13  Peters.  153. 

2.  A  case  cannot  be  brought  by  writ  of  error 
from  a  circuit  court  of  the  United  States,  upon 
an  agreed  statement  of  facts.  Keene  v.  Whit- 
takcr  et  al.,  13  Peters,  457. 

3.  The  rules  of  the  supreme  court  require  that 
the  clerk  of  the  circuit  court  to  which  any  writ 
of  error  shall  be  directed,  may  make  return  of 
the  same  by  annexing  a  true  copy  of  the  record 
and  of  all  the  proceedings  in  the  cause,  under 
his  hand  and  the  seal  of  the  court.  The  court 
will  not,  according  to  the  thirty-first  rule,  hear 
any  cause  without  a  complete  copy  of  the  record 
having  been  brought  up.     Ibid. 

4.  It  is  the  settled  doctrine  of  the  supreme 
court  of  the  United  States,  that  a  writ  of  error 
does  not  lie  from  the  circuit  court,  on  the  refusal 
of  a  motion  to  quash  an  execution,  by  such  re- 
fusal not  being  a  final  judgment,  under  the 
twenty-second  section  of  the  judiciary  act  of 
1789.     Evans  v.  Gee,  14  Peters,  1. 

5.  Under  the  twenty-fifth  section  of  the  judi- 
ciary act  of  1789,  three  things  are  necessary  to 
give  the  supreme  court  jurisdiction  of  a  case 
brought  up  by  writ  of  error  or  appeal. — 1.  The 
validity  of  a  statute  of  the  United  States,  or  of  an 
authority  exercised  under  a  state,  must  be  drawn 
in  question.  2.  It  must  be  drawn  in  question  on 
the  ground  that  it  is  repugnant  to  the  constitu- 
tion, treaties,  or  laws  of  the  United  States.  3. 
The  decision  of  the  state  court  must  be  in  favour 
of  its  validity.  The  Commonwealth  Bank  of 
Kentucky  v.  Griffith  and  others,  14  Peters,  56. 

6.  When  the  decision  of  a  state  court  is 
against  the  validity  of  a  state  statute  as  contrary 
to  the  constitution  of  the  United  States,  a  writ 


of  error  does  not  lie  to  the  supreme  court  upon 
such  a  judgment.     Ibid. 

7.  In  the  District  of  Columbia,  a  writ  of  error 
lies  to  the  decision  of  the  circuit  court,  upon  an 
agreed  case.  The  same  principle  has  been  ap- 
plied in  cases  brought  before  the  supreme  court 
from  other  parts  of  the  United  States.  The 
United  States  v.  Eliason^s  Administratrix,  16  Pe- 
ters. 291. 

8.  Agreements  between  counsel  in  the  circuit 
court  cannot  destroy  the  distinction  between 
writs  of  error  and  appeals,  by  which  all  the  evi- 
dence given  in  the  cause  shall  be  admitteil  as  a 
statement  of  facts.  Minor  and  Wife  v.  Tillot- 
son,  2  Howard,  392. 


WRIT  OF  ERROR,  CORAM  VOBIS. 

An  action  of  debt  is  brought  on  a  bond  :  the 
verdict,  as  rendered  by  the  jury,  is  for  the 
penalty,  to  be  discharged  by  the  payment  of  the 
sum  expressed  in  the  condition,  with  interest  till 
paid ;  but  by  the  misprision  of  the  clerk,  the 
verdict  is  entered  for  the  penalty,  to  be  dis- 
charged by  those  damages,  without  interest.  It 
seems,  that  for  this  misprision,  the  judgment 
might  have  been  reversed  by  a  writ  of  error, 
coram  vobis.  Alston  v.  Munford,  1  Brockenb. 
C.  C.  R.  266. 


WRIT  OF  RIGHT. 

1.  In  a  writ  of  right,  the  evidence  must  cor- 
respond with  the  count.  Scott  et  al.  v.  Widding- 
ton  et  al,  1  M'Lean's  C.  C.  R.  193. 

2.  In  this  action  the  writ  is  on  the  title,  and 
not  on  the  right  of  possession  only.     Ibid. 

3.  To  enable  a  demandant,  in  a  writ  of  right, 
to  recover  in  Kentucky,  he  must  show  seisin 
within  thirty  years.     Ibid. 


ADDENDA, 


CONTAINING 


THE  DECISIONS  OF  THE  SUPREME  COURT, 

AT  DECEMBER  TEEM,  1846,  iai7 ;  WITH  REFERENCES  TO  THE  FIFTH  VOLUME  OF 
HOWARD'S  REPORTS,  PUBLISHED  IN  1847. 


ADMIRALTY  JURISDICTION. 

1.  Libel  in  rem  to  recover  damages  for  inju- 
ries arising  from  a  collision  between  two  steam- 
boats, alleged  to  have  happened  within  the  ebb 
and  flow  of  the  tide  in  the  Mississippi,  about 
ninety-five  miles  above  New  Orleans.  By  the 
court: — A  collision  between  vessels  in  rivers, 
within  the  ebb  and  flow  of  the  tide,  "infra  corpus 
comitatus,"  is  within  the  admiralty  jurisdiction 
of  the  courts  of  the  United  States.  Waring  et 
al.  V.  Clarke,  5  Howard,  452. 

2.  The  saving  to  suitors,  in  the  ninth  section 
of  the  judiciary  act  of  1789,  (Statutes  at  Large. 
Vol.  I.  77,)  "in  all  cases  the  right  01  a  common  law 
remedy,  where  the  common  law  is  competent  to 
give  it,"  does  not  take  away  such  cases  from  the 
admiralty  jurisdiction  of  the  courts  of  the  United 
States.     Ibid. 

3.  If  a  collision  occurs  between  steamers  at 
night,  and  one  of  them  has  not  signal  lights,  she 
will  be  held  responsible  for  all  the  losses,  until 
it  is  proved  the  collision  was  not  the  consequence 
of  it.  The  acts  of  congress  of  July  7,  1838, 
(Statutes  at  Large,  Vol.  V.  304,)  and  of  1843, 
(Statutes  at  Large,  Vol.  V.  626,)  cited.  Ibid.  465. 

See  Vol.  I.  69. 


APPEALS  TO  THE  SUPREME  COURT  OF 
THE  UNITED  STATES. 

1.  In  order  to  give  the  supreme  court  jurisdic- 
tion, under  the  twenty-second  section  of  the  ju- 
diciary act  of  1789,  to  re-examine  the  judgment 
of  a  circuit  court  of  the  United  States,  the  judg- 
ment or  decree  must  not  only  be  a  final  one,  in 
a  civil  action,  or  a  suit  in  equity,  but  the  matter 
in  dispute  must  exceed  the  sum  or  value  of  two 
thousand  dollars,  exclusive  of  costs.  In  order 
to  give  the  appellate  power  under  this  section, 
the  matter  in  dispute  must  be  money,  or  some 
right,  the  value  of  which  in  money  can  be  cal- 
culated and  ascertained.  Barry  v.  Mercien,  5 
Howard,  120. 

Vol.  II.  — 62 


2.  Of  a  controversy  between  the  father  and 
mother  of  an  infant  daughter,  they  living  sepa- 
rately, each  claiming  the  right  to  the  care,  cus- 
tody, and  society  of  their  child,  the  court  said: 
— This  matter  in  dispute  is  evidently  utterly  in- 
capable of  being  reduced  to  any  pecuniary  stan- 
dard of  value,  as  it  rises  superior  to  money  con- 
siderations.   Ibid. 

3.  The  circuit  court  of  the  eastern  district  of 
New  York  refused  to  issue  a  habeas  corpus  on 
the  relation  of  the  father,  for  his  infant  daughter, 
living  with  her  mother,  from  whom  he  wassepa- 
rated.  A  writ  of  error  was  prosecuted  by  the 
father  to  the  supreme  court  of  the  United  States. 
Such  a  controversy  is  not  within  a  fair  and  rea- 
sonable construction  of  the  twenty-second  section 
of  the  judiciary  act  of  1789.     Ibid. 

See  Vol.  I.  157. 


APPEALS  AND  WRITS  OF  ERROR  TO  THE 
SUPREME  COURT,  IN  CASES  ORIGINAT- 
ING IN  STATE  COURTS. 

1.  The  appellate  power  of  the  supreme  court, 
under  the  twenty-fifth  section  of  the  judiciary 
act  of  1789,  over  the  judgments  of  state  courts, 
is  not  made  to  depend  on  the  money  value  of  the 
thing  in  controversy,  but  upon  the  character  of 
the  right  in  dispute,  and  the  judgment  which 
the  state  court  has  pronounced  upon  it;  and  it  i? 
altogether  immaterial  whether  the  right  in  con- 
troversy can  or  cannot  be  measured  by  a  money 
value.     Barry  v.  Mercien  et  al.,  5  Howard,  120. 

2.  To  bring  a  case,  by  a  writ  of  error  or  an 
appeal  from  the  highest  court  of  a  state,  within 
the  twenty-fifth  section  of  the  judiciary  act,  it 
must  appear  on  the  face  of  the  record,  1.  That 
some  of  the  questions  stated  in  that  section  did 
arise  in  the  state  court;  and,  2.  That  the  ques- 
tion was  decided  in  the  state  court,  as  required 
in  the  section.  It  is  not  enough  that  the  record 
shows  that  the  plaintiff"  in  error  contended  and 
claimed,  "that  the  judgment  of  the  court  im- 
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paired  the  obliiration  of  a  contract,  aiul  violateil 
the  provisions  of  tlie  constitution  of  tlu>  United 
Slates."'"  and  that  this  claim  was  ovcrrultHl  by 
the  court;  but  it  must  appear  by  clear  and  ne- 
cessary intendment,  that  the  question  must  liave 
been  raised,  and  nui.«t  have  been  decided,  in 
order  to  induce  the  judirment.  Cummcrcial  liatik 
of  Cindnnati  v.  Buckingham's  E.rrs,  5  Howard, 
341. 

3.  The  decision  of  the  hiirhest  tribunal  of  a 
slate,  would  not  make  a  case  for  the  jurisdiction 
of  the  supreme  court  of  the  United  States,  e.\- 
cept  where  an  act  of  the  legi.'slatnre  of  a  state, 
allesred  to  be  repugnant  to  the  constitution  of  the 
United  States,  has  been  decided  by  the  state 
court  to  be  valid,  and  not  where  an  act  of  the 
state  legi.slature,  admitted  to  be  valid,  has  been 
misconstrued  by  the  court.     Ibid.  342. 

4.  It  is  the  peculiar  province  and  privilege  of 
the  slate  courts  to  construe  their  own  statutes; 
and  it  is  no  part  of  the  functions  of  the  supreme 
court  of  the  United  States  to  review  their  deci- 
sions, or  assume  jurisdiction  over  them  on  the 
pretence  that  their  decisions  have  impaired  the 
obligations  of  a  contract.  The  power  delegated 
to  the  supreme  court  is  for  the  restraint  of  un- 
constitutional legislation  by  the  slates,  and  not 
for  the  correction  of  alleged  errors  committed  by 
ihe.ir  judiciar)-.     Ibid.  343. 

See  Vol.  I.  160. 


ARBITREMENT  AND  AWARD. 

1.  The  corporation  was  a  party  to  the  action 
in  court,  and  it  might  lawfully  take  any  step  that 
an  individual  might  take  under  like  circum- 
stances, to  bring  it  to  final  judgment ;  and  a  trial 
by  arbitrators,  appointed  by  the  court  with  the 
consent  of  both  parties,  is  one  of  the  modes  of 
prosecuting  a  suit  to  judgment,  as  well  and  as 
justly  warranted  by  law,  as  trial  by  jury.  The 
Alexandria  Canal  Co.  v.  Swain,  5  Howard.  89. 

2.  It  is  well-settled  on  principle  and  authority, 
that  the  appointment  of  an  umpire,  before  the 
arbitrators  named  by  the  parties  proceed,  is  good. 
Ibid. 

See  Vol.  I.  174. 


BILLS  OF  EXCHANGE. 

1.  A  bill  of  exchange,  payable  at  the  Mer- 
chants' Bank  of  New  Orleans,  being  unpaid,  was 
presented  at  the  bank  for  payment,  and  refused. 
The  bill  was  held  by  the  Merchants'  Bank.  Ac- 
cording to  the  current  of  authorities,  nothing 
more  need  be  stated  in  the  protest  of  a  bill  of 
this  kind,  of  which  the  bank  is  the  holder,  and 
it  is  not  necessary  to  give  the  name  of  the  per- 
son or  officer  of  the  bank  to  whom  the  bill  was 
presented,  and  by  whom  the  notary  was  an- 
swered.    Hildeburn  v.  Taylor,  5  Howard,  71. 

2.  When  the  case  of  the  Bank  of  the  United 
States  V.  The  United  States,  came,  by  writ  of 
error  from  the  circuit  court  of  Pennsylvania,  be- 


lore  the  supreme  court  of  the  United  States,  in 
1844,(2  Howard,  711.)  this  court  di'ciiled  that 
the  ruling  of  the  circuit  court,  that  the  damages 
claimed  from  the  United  Slates  on  a  bill  of  ex- 
change, drawn  by  the  gtivernment  of  the  United 
States  on  the  French  government,  as  a  set-olF, 
depended  on  the  slatute  of  Maryland,  of  1785; 
that  by  that  statute  the  holder  at  the  time  of  the 
protest  could  alone  demand  damages  from  any 
previous  parly  to  a  bill,  and  that  if  he  failed  to 
do  so,  and  recovered  less  from  any  previous  en- 
dorser, the  latter  could  oidy  recover  the  amount 
actually  paid,  with  interest  and  charges  accruing 
subsequently,  from  the  drawer;  and,  therefore, 
the  bank  could  set  up  no  claim,  by  force  of  the 
statute  of  Maryland,  taking  its  own  assumption 
to  be  true,  that  this  was  a  legal  bill  of  exchange. 
The  only  question,  then  decided  by  the  supreme 
court,  was,  that  this  decision  of  the  circuit  court 
was  erroneous.  This  single  question  was  pre- 
sented to  the  supreme  court  for  its  determina- 
tion ;  nor  could  the  court  decide  any  other. 
The  Uniled  States  v.  The  Bank  of  the  United 
States,  5  Howard,  395. 

3.  A  bill  of  exchange  drawn  by  one  govern- 
ment on  another,  and  upon  a  particular  fund,  is 
not  within  the  legal  meaning  of  the  terms,  and 
is  not  embraced  in  the  statute  of  Maryland  of 
1785,  and  therefore  not  subject  to  protest  and 
consequential  damages.     Ibid.  396. 

4.  Maryland,  by  her  act  of  1785,  never  con- 
templated the  idea  that  a  foreign  government 
should  be  subject  to  be  drawn  upon  by  bills  of 
exchange,  and  to  protests  and  damages  as  inci- 
dents, like  individual  persons,  or  trading  compa- 
nies or  corporations,  but  that  the  statute  had 
reference  to  the  latter  only.     Ibid.  397. 

5.  A  bill  of  exchange  is  an  instrument  gov- 
erned by  the  commercial  law ;  it  must  carry  on 
its  face  authority  to  command  the  money  drawn 
for,  so  that  the  holder,  or  the  notary  acting  as 
his  agent,  may  receive  the  money,  and  give  a 
discharge,  on  presenting  the  bill  and  receiving 
payment ;  or,  if  payment  is  refused,  enter  a  pro- 
test, from  which  follows  the  incident  of  damages. 
But  if  no  demand  can  be  made  on  the  bill  stand- 
ing alone,  and  it  depends  upon  other  papers  or 
documents  to  give  it  force  and  effect,  and  these 
must  necessarily  accompany  the  bill  and  be  pre- 
sented with  it,  it  cannot  be  a  simple  bill  of  ex- 
change, that  circulates  from  hand  to  hand,  as 
the  representative  of  current  cash.     Ibid. 

6.  The  draft  which  was  the  subject  of  this  suit 
in  the  circuit  court,  was  drawn  for  4,856,666,66 
francs,  being  money  owing  and  shortly  to  be- 
come due  by  France  to  the  United  Slates  by 
treaty  stipulation  ;  and  these  facts  are  distinctly 
set  forth  on  the  face  of  the  draft,  and  by  en- 
dorsements on  it.  The  paper  was  signed  by  the  , 
Secretary  of  the  Treasury  of  the  United  States, 
and  addressed  to  the  Minister  and  Secretary  of 
State  of  the  Department  of  Finance  of  the  King- 
dom of  France,  and  was  payable  to  the  order  of 
Samuel  Jaudon,  Cashier,  kc.  The  mere  signa- 
ture of  the  secretary  of  the  treasury  could  not 
be  recognised  by  the  French  government  to 
confer  authority  on  the  hoKler  to  demand  pay- 
ment.   The  transaction  beins;  one  of  nation  with 
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nation,  he  who  demanded  payment  must  have 
had.  not  only  the  authority  of  this  nation  before 
he  approached  the  French  government,  but  that 
authority  must  have  been  communicated  by  the 
head  of  this  government,  through  the  proper  de- 
partment, carrying  on  our  national  intercourse, 
which  was  the  department  of  state.  Accordingly, 
official  authority  was  given  by  the  President  of 
the  United  States  to  Samuel  Jaudon,  the  payee, 
to  receive  the  money,  and  ratifying  and  confirm- 
ing the  drawing  of  the  bill,  and  a  despatch  was 
addressed  by  the  secretary  of  state  on  the  fol- 
lowing day  to  the  charge  d'affaires  of  the  United 
Slates  at  the  French  Court,  informing  him  of  the 
drawing  of  the  bill  in  favour  of  jNlr.  Jaudon,  for 
the  debt  due  by  treaty  to  the  United  States; 
and  that  full  power  was  given  by  the  President 
to  receive  the  money.  Until  the  French  govern- 
ment was  thus  officially  advised,  the  bill  and  the 
power  combined,  were  valueless.  It  follows,,  as 
the  court  suppose,  from  the  character  of  the 
drawer  and  the  drawee,  and  the  nature  of  the 
fund  drawn  upon,  that  this  transaction  could  not 
be  governed  by  the  commercial  law,  much  less 
by  a  statute  of  Maryland,  which  happened  to  be 
in  force  in  the  District  of  Columbia,  where  the 
draft  was  drawn.     Ibid. 

7.  This  controversy  is  between  the  original 
parties;  the  law  governing  the  dealing  each  was 
bound  to  know  ;  the  facts  they  did  know  equally 
well;  and  if  a  mutual  mistake  was  made  in 
supposing  that  a  negotiable  commercial  instru- 
ment could  be  founded  on  our  claim  on  France, 
this  mistake  cannot  change  the  commercial  law, 
which,  in  the  opinion  of  the  supreme  court,  can- 
not be  made  to  apply  to  the  subject-matter  of 
drawing,  nor  in  any  form  of  instrument  founded 
on  the  subject-mal'ter.     Ibid.  400. 

See  Vol.  I.  231. 


CHANCERY. 

1.  Whosoever  would  seek  the  aid  of  a  court 
of  chancery,  must  come  with  clean  hands;  and 
such  a  court  will  never  interfere  in  opposition  to 
conscience  or  good  faith,  nor  will  it  ever  be  called 
into  activity  to  remedy  the  consequences  of 
laches  or  neglect,  or  the  absence  of  reasonable 
diligence.  Creatlis  Administrator  v.  Sims,  5 
Howard,  204. 

2.  Whenever  a  competent  remedy  or  defence 
shall  have  existed  at  law,  the  party  who  shall 
have  neglected  to  use  it.  will  not  be  permitted 
to  supply  the  omission,  to  the  encouragement  of 
expensive  or  useless  litigation,  and  perhaps  to 
the  subversion  of  justice.     Ibid. 

3.  The  complainant  alleges  that  the  obligation 
to  which  he  had  voluntarily  become  a  party  was 
intentionally  made  in  fraud  of  the  law,  and  prays 
to  be  released  from  it.  The  condign  and  appro- 
priate answer  to  such  a  prayer,  from  such  a  tri- 
bunal, is  this — -'that,  however  unworthy  may 
have  been  the  conduct  of  your  opponent,  you 
are  confessedly  in  -pari  delicto;'  you  cannot  be 
admitted  here  to  plead  your  own  demerits;  pre- 


cisely, therefore,  in  the  position  you  have  placed 
yourself  in  that  position  you  must  stand.''    Ibid. 

4.  The  action  having  been  on  a  promissory 
note,  the  defendants  had  at  law  full  opportunity 
to  set  up  any  defence  by  which  the  payment 
could  have  been  resisted,  whilst  the  whole  con- 
sideration received  for  the  responsibility  they 
had  incurred,  might  have  been  retained  by  them. 
Ibid.  205. 

See  Vol.  I.  285. 


CHANCERY  PRACTICE. 

1.  Two  mercantile  partnerships  in  New  York 
filed  a  creditor's  bill  in  chancery  against  two 
firms  in  Alabama,  for  the  recovery  of  separate 
debts  due  to  each  firm  on  bills  of  exchange  and 
promissory  notes:  Held,  that  no  valid  objection 
could  be  made  to  the  bill,  on  the  ground  of  its 
being  multifarious,  from  the  number  or  relative 
positions  of  the  complainants.  Nelson  ct  al.  v. 
Hill  ctal,  5  Howard.  131. 

2.  The  objection  of  multifariousness  in  a  bill, 
is  one  which  can  be  taken  only  by  exception  or 
demurrer  to  the  pleading.  If  the  defendant  goes 
on  and  answers  the  bill,  the  reason  for  an  co- 
emption to  answer  the  bill  on  such  ground  no 
longer  exists.  The  court  may,  sua  sjoonte,  make 
an  objection  for  multifariousness;  it  is  no  longer 
in  the  power  of  the  defendant,  after  answer,  to 
do  so.     Ibid.  132. 

3.  The  creditor  of  a  partnership  may,  at  his 
own  option,  proceed  at  law  against  a  surviving 
partner,  or  go,  in  the  first  instance,  into  equity 
against  the  representatives  of  the  deceased 
partner.     Ibid.  133. 

See  Vol.1.  313. 


CITATION   ON  WRITS  OF  ERROR  TO  THE 
SUPREME  COURT. 

1.  The  act  of  1789,  which  regulates  writs  of 
error  from  the  circuit  court,  requires  the  citation 
to  be  signed  by  a  judge  of  the  circuit  court  in 
which  the  jtidgment  was  rendered,  or  by  a  jus- 
tice of  the  supreme  court;  and  that  the  judge 
or  justice  signing  the  citation  shall  take  good 
and  sufficient  security  for  the  prosecution  of  the 
writs  of  error,  and  the  payment  of  the  damages 
and  costs,  if  the  plaintiff  in  error  shall  fail  to 
make  his  plea  good;  and  the  act  of  May  8, 
1792,  ch.  36,  sec.  9,  (Statutes  at  Large,  Vol.  I. 
278.)  authorizes  the  clerks  of  the  circuit  courts 
to  issue  writs  of  error  in  the  same  manner  as  the 
clerks  of  the  supreme  court  miizhl  have  issued 
them  under  the  act  of  1789.  Sheppard  et  al.  v. 
Wtlson,  5  Howard.  211. 

2.  Under  the  acts  of  congress  of  1789  and 
1792,  the  judgment  of  the  circuit  court  may  be 
brought  up  for  re-examination  to  the  supreme 
court  by  a  writ  of  error,  issued  by  the  clerk  of 
the  court  in  which  the  judgment  was  rendered, 
and  the  citation  may  be  signed  by  a  judge  of  the 
said    court;    and  as  the   judge   of   the   district 
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court  is  a  m<^mber  of  the  circuit  court  when 
sitting  for  the  district,  he  may  sign  the  citation, 
anil  approve  of  the  bond.     Ibid.  212. 

3.  A  citation  is  not  necessarily  a  part  of  the 
record,  it  turniing  no  part  of  the  proceedings  in 
the  court  below.  The  presumplion  is  that  one 
was  issut'il  when  the  writ  of  error  was  allowed, 
anil  may  bo  proved  aliunde.  Jnnerarily  v.  Byrne, 
5  Howard,  295. 

See  Vol.  I.  352. 


CONSTITUTIONAL  LAW. 

1.  The  constitution  of  the  United  States  is  the 
supreme  law  of  the  land,  and  binds  every  forum, 
whether  it  derives  its  authority  from  a  state,  or 
from  the  United  States.  When  the  supreme 
court  has  declared  state  legislation  to  be  in  con- 
flict with  the  constitution  of  the  United  States, 
and  therefore  void,  the  stale  tribunals  are  bound 
to  conform  to  such  decision.  A  bankrupt  law 
which  comes  within  this  category,  cannot  be 
pleaded  as  a  discharge,  even  in  the  forums  of 
the  state  which  enacted  it.  Cook  v.  Moffat  et  al., 
5  Howard,  308. 

2.  It  is  true,  that  as  between  the  several  states 
of  this  Union,  their  respective  bankrupt  laws, 
like  those  of  foreign  states,  can  have  no  eflect 
in  any  forum  beyond  their  respective  limits,  un- 
less by  comity.  But  it  is  not  a  necessary  conse- 
quence that  the  United  States  can  treat  this  sub- 
ject as  if  the  states  were  wholly  foreign  to  each 
other,  and  inflict  her  bankrupt  laws  on  contracts 
and  persons  not  within  her  limits.    Jbid. 

3.  Laws  passed  by  the  legislature  of  a  terri- 
tory, and  under  which  the  highest  court  of  the 
territory  had  made  a  decision,  are  not  cognizable 
under  the  twenty-fifth  section  of  the  judiciary 
act.  The  supreme  court  of  the  United  States 
have  no  power  to  decide  on  the  constitutionality 
of  such  a  law,  or  of  a  decision  made  by  the 
highest  court  of  the  territory  under  the  law. 
While  in  the  condition  of  a  territory,  their  mea- 
sures are  not  examinable  at  all  by  a  writ  of 
error  to  the  supreme  court,  as  not  being  statutes 
of  a  state  or  a  member  of  the  Union.  And  after 
such  bodies  are  recognised  as  having  been  duly 
organized,  and  are  admitted  into  the  Union,  if 
they  ever  be,  the  judicial  tribunal  of  the  gen- 
eral government,  which  acquiesces  in  the  politi- 
cal organization  that  has  been  professing  to  pass 
statutes,  and  which  admits  it  as  a  legal  and  com- 
petent state,  must  treat  its  statutes,  passed  under 
that  organization,  as  they  would  the  statutes  of 
any  other  state,  within  the  meaning  and  spirit 
of  the  judiciary  act.  And  so  the  supreme  court 
must  inquire  only  into  the  validity  of  their  sub- 
ject-matter, and  not  as  to  the  new,  any  more 
than  the  old  states,  even  suppose  that  the  ques- 
tion of  their  political  competency  or  power  to 
pass  statutes  at  all  was  an  inquiry  intended  to 
be  placed  under  the  consideration  and  decision 
of  the  court,  by  the  twenty-fifth  section  of  the 
judiciary  act.  Scott  et  al.  v.  Jones,  5  Howard, 
378. 

4.  The  fifth  and  sixth  cla-^ses  of  the  eighth 


section  of  the  first  article  of  the  constitution  of 
the  United  Slate.s,  invest  congress  with  the  power 
to  coin  money,  regulate  the  value  thereof,  and  of 
foreign  coin,  anil  to  provide  for  the  punishment 
of  counterlV'iling  the  cirrt-nt  coin  of  the  United 
States.  The  defendant  was  indicted  and  con- 
victed under  a  statute  of  Ohio,  of  INlarch  7,  1835, 
which  provides,  "that  if  any  per.'son  shall  coun- 
terfeit any  of  the  coins  of  gold,  silver,  or  copper, 
currently  passing  in  this  state,  or  shall  alter  or 
put  otf  counterfeit  coin  or  coins,  knowing  them 
to  be  such,  &c.,  every  person  so  ofl'ending  shall 
be  deemed  guilty  of  a  misdemeanour;  and  upon 
conviction  thereof  shall  be  imprisoned  in  the 
penitentiary,  and  kept  at  hard  labour,  not  more 
than  fifteen,  nor  less  than  three  years."  The 
defendant,  on  conviction,  was  sentenced,  and  his 
sentence  having  been  confirmed  in  the  supreme 
court  of  the  state,  a  writ  of  error  was  prosecuted 
to  the  supreme  court  of  the  United  States.  By 
the  court : — It  is  manifest  that  the  language  of 
the  constitution,  by  its  proper  signification,  is 
limited  to  the  facts,  or  to  the  faculty  in  congress 
of  coining,  and  of  stamping  the  standard  value 
upon  what  the  government  creates,  or  shall 
adopt;  and  of  punishing  an  offence  of  producing 
a  false  representation  of  what  may  have  been 
so  created  oradopted.  The  imposture  of  passing 
a  false  coin  creates,  produces,  or  alters  nothing; 
it  leaves  the  legal  coin  as  it  was,  and  affects  its 
intrinsic  value  in  nowise,  whatsoever.  The  cri- 
minality of  this  act  consists  in  obtaining  for  a 
false  representative  of  the  true  coin,  that  for 
which  the  true  coin  alone  is  equivalent.  There 
exists  an  obvious  difference,  not  only  in  the  de- 
scription of  these  offences,  but  essentially  also, 
in  their  character.  The  former  is  an  offence 
against  the  government,  by  which  individuals 
may  be  affected,  but  the  other  is  a  private 
wrong,  by  which  the  government  may  be  re- 
motely, if  it  will  in  any  degree  be  reached.  A 
material  distinction  has  been  recognised  between 
the  offences  of  counterfeiting  coin,  and  of  pass- 
ing base  coin,  by  a  government  which  may  be 
deemed  sufficiently  jealous  of  its  authority,  suf- 
ficiently rigorous  too  in  its  penal  code.  In  Eng- 
land, to  "  counterfeit"  the  coin  of  the  kingdom 
is  made  high  treason,  but  "  uttering  false  money" 
is  neither  treason  nor  misprision  of  treason.  Fox 
V.  The  State  of  Ohio,  5  Howard,  433. 

5.  The  particular  offence  described  in  the 
statute  of  Ohio,  and  charged  against  the  plain- 
tiff in  error,  is  deemed  by  the  supreme  court  to 
be  clearly  within  the  rightful  power  and  juris- 
diction of  the  state.     Ibid.  435. 

See  Vol.  I.  400. 

Appeal  to  the  Supreme  Court  in  Cases  ori- 
ginating IN  State  Courts,  Ante,  page  733. 

Decisions  of  State  Courts,  page  736. 


COSTS. 

The  United   States  are  not  liable  for  costs 
The  United  States  v.  Boyd  et  al.,  5  Howard,  51. 
See  Vol.  I.  453. 
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DECISIONS  OF  STATE  COURTS. 

1.  In  the  case  of  Groves  v.  Slaughter,  15 
Peters,  449,  the  supreme  court  of  the  United 
States  held,  that  the  section  of  the  constitution 
of  Mississippi,  adopted  in  1832,  and  which  went 
into  operation  on  the  1st  of  May,  1833,  in 
which  it  is  provided,  that  "the  introduction  of 
slaves  into  this  state,  (Mississippi,)  as  merchan- 
dise, or  for  sale,  shall  be  prohibited  after  the  1st 
day  of  May,  1833,"  did  not  of  itself  prohibit 
the  introduction  of  slaves  as  merchandise  and 
for  sale ;  and  that  contracts  for  the  sale  of  slaves 
so  introduced,  made  before  the  passage  of  the 
law  of  the  state,  of  May,  1837,  were  valid  and 
binding  on  the  parties.  After  this  decision  the 
question  was  brought  before  the  courts  of  the 
state  of  Mississippi,  and  it  became  settled  by 
the  highest  tribunals  that  the  clause  of  the 
constitution,  without  any  legislative  enactment, 
prohibited  the  introduction  of  slaves  as  mer- 
chandise; and  that  all  contracts  for  the  sale 
of  slaves,  after  May  1,  1833,  were  illegal  and 
void.  In  a  case  brought  before  the  court  in  1837, 
it  w-as  argued,  that  inasmuch  as  the  supreme 
court  adopts  the  construction  given  by  the  state 
courts  to  their  own  constitution  and  laws,  the 
court  should  follow  the  decisions  of  the  state 
courts,  and  declare  that  the  contract  on  which  this 
suit  was  brought,  which  was  for  slaves  carried 
into  Mississippi  for  sale,  was  void.  By  the  court : 
— We  are  not  aware  of  any  decision  of  this 
court  which  presses  the  rule  so  far  as  would 
justify  this  court  in  declaring  contracts  to  be  void 
on  this  ground,  which  upon  the  fullest  considera- 
tion, it  has  so  recently  held  to  be  good.  It  will 
be  seen,  by  a  reference  to  the  opinion  delivered 
in  the  case  of  Groves  v.  Slaughter,  that  the  court 
were  satisfied,  not  only  that  the  construction  it 
then  placed  on  the  constitution  of  Mississippi, 
was  the  true  one,  but  that  it  conformed  to  the 
construction  upon  which  the  legislature  of  Mis- 
sissippi had  acted;  and  that  the  validity  of  sales 
had  not  been  brought  into  question,  in  any  of 
the  tribunals  of  the  state,  until  long  after  the 
time  when  the  contract  on  which  this  suit  was 
brought,  was  made ;  and  that  as  late  as  the 
beginning  of  the  year  1843,  when  the  case  of 
Groves  v.  Slaughter  was  decided,  it  did  not 
appear  from  any  thing  before  this  court,  that 
the  construction  of  the  clause  in  question  had 
been  settled  in  ehher  way,  by  judicial  deci- 
sions, in  the  court  of  the  state,  acting  under  the 
opinion  deliberately  given  by  this  court;  it  can 
hardly  be  required  by  any  comity  or  respect  for 
the  state  courts,  to  surrender  our  judgment  to 
decisions  since  made  in  the  state,  and  declare 
contracts  to  be  void,  which  upon  full  considera- 
tion we  had  pronounced  to  be  valid.  Rowan  et 
al.  V.  Run)xds,  5  Howard,  138. 

2.  Undoubtedly,  this  court  will  always  feel  it- 
self bound  to  respect  the  decisions  of  the  state 
courts,  and  from  time  to  lime  they  will  regard 
them  as  conclusive  upon  their  own  constitution 
and  laws.  But  the  court  ought  not  to  give  them 
a  retroactive  effect,  and  allow  them  to  sunder 
contracts  entered  into  with  citizens  of  other 
sta'es,  which  in  the  judgment  of  this  court  were 
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lawfully  made.  For  if  such  a  rule  were  adopted, 
and  the  comity  due  to  state  decisions  pushed  to 
this  extent,  it  is  evident,  that  the  provision  of 
the  constitution  of  th6  United  States,  which  se- 
cures to  citizens  the  right  to  sue  in  the  courts  of 
the  United  States,  might  become  utterly  useless 
and  nugatory.     Ibid.  139. 

3.  The  decisions  of  the  court  in  the  case  of 
Rowan  ■;;.  Harris,  and  in  the  case  of  Groves  v. 
Slaughter,  confirmed.  Truly  v.  Wanzor  et  al.,  5 
Howard,  142. 

See  Constitutional  Law,  Vol.  I.  page  400. 

Decisions  of  State  Courts,  Vol.  I.  page  529. 


DECLARATION. 

1.  It  is  admitted  that,  in  a  prosecution  for 
"  harbouring  or  concealing"  a  fugitive  from  la- 
bour, being  a  penal  one,  the  declaration  must 
bring  the  ofience  charged  within  the  statute 
clearly ;  whether  looking  to  its  language  or  spirit. 
Jones  V.  Van  Zandt,  5  Howard,  228. 

2.  All  know  that  the  insertion  of  the  words, 
"contrary  to  the  statute,"  at  the  end  of  a  decla- 
ration or  indictment,  does  not  as  a  general  rule 
relate  to  the  last  preceding  averments  alone,  but 
to  the  whole  subject-matter  alleged  to  constitute 
the  offence.     Ibtd.  229. 

See  Pleading,  Vol.  II.  402. 


DEMURRER. 

A  demurrer,  and  no  other  proceeding  of  the 
court  to  enter  judgment  in  the  case,  will  not  au- 
thorize the  presentation  of  a  writ  of  error  to  the 
supreme  court,  and  the  court  will,  on  motion, 
dismiss  the  writ  of  error  prosecuted  on  the  de- 
murrer. Miner's  Bank  of  Dubuque,  Plaintiffs  in 
Error,  v.  The  United  States,  ex  relatione  of  James 
Grant,  5  Howard,  213. 

See  Pleading,  Vol.  II.  415. 


DIVIDED  COURT. 

1.  The  supreme  court  have  no  authority  to 
decide  on  a  case  brought  up  from  the  circuit 
court,  on  a  division  of  opinion  between  the  judges 
of  the  court,  unless  the  particular  point  upon 
which  the  judges  differed  is  stated  and  certified. 
Shcppard  el  al.  v.  JVilson,  5  Howard,  211. 

2.  The  difference  of  opinion  is  stated  to  have 
been  on  the  point  whether  the  demurrer  should 
be  sustained.  But  such  a  question  can  hardly 
be  called  a  point  in  the  case,  within  the  meaning 
of  the  act  of  congress.     Ibid. 

See  Divided  Court,  Vol.  I.  577. 


EVIDENCE. 

1.  By  the   laws  of  Louisiana,  of    1821    and 
1827,  the  notary  is  required  to  record  in  a  book 
4s 
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.o  be  kepi  for  that  purpose,  all  protests  of  bilU 
made  by  him,  and  liie  notiees  given  to  the  draw- 
ers or  endorsers ;  a  cerlilieil  copy  of  which  re- 
cord is  made  evidence.  M'A£'ec  v.  Doremiis  ct 
al.,  »  llowanl,  02. 

2.  A  parly  on  the  record  of  a  case,  divested 
of  ail  interest  in  the  result  of  the  suit,  and  there- 
fore unexceptionable  on  the  ground  of  interest, 
is  not  a  witness  in  the  cause.  The  liability  of 
the  party  to  costs  is  not  the  ground  of  the  objec- 
tion to  the  witness;  the  objection  is  that  he  is  a 
party  to  the  record.  Bridges  ct  al.  v.  Armour  cl 
ai,  5  Howard,  SM. 

3.  The  cases  of  D-\Volf  v.  Johnson,  10  Wheal. 
367;  Scott  r.  Lloyd,  12  Peters,  145;  Stein  v. 
Bowman,  13  Peters,  209,  cited  with  approbation. 
Ibid. 

4.  The  party  who  was  offered  as  a  witness  in 
this  case,  and  who  luul  been  a  party  on  record 
to  the  action,  had  been  declared  a  bankrupt; 
and  if  he  had  obtained  his  discharge,  this  would 
not  have  been  a  bar  to  his  liability  for  the  costs 
of  the  suit.  The  judgment  would  have  been  a 
debt  accruing  subsequent  to  the  discharge,  which 
could  not  have  been  proved  under  the  bankrupt 
act.     Ibid.  95. 

5.  An  agreement  between  the  plainlifT  and 
defendant  was  made,  after  the  sale  of  certain 
lands,  that  on  their  becoming  endorsers  of  cer- 
tain notes  given  for  the  purchase  of  the  lands, 
they  would  divide  between  them  any  loss  which 
might  arise  from  their  endorsement.  The  pur- 
chaser of  the  land  failed  to  pay  them,  and  the 
plaintiff  settled  for  the  notes,  and  brought  an 
action  for  one-half  the  amount  paid  by  him. 
This  was  a  collateral  agreement,  and  there  was 
no  pretence  of  grounding  the  suit  as  holder  or 
endorser  of  the  notes,  or  on  any  promise  con- 
tained in  the  notes,  or  the  endorsement  on  them. 
Parol  evidence  to  prove  this  contract,  which  was 
not  in  writinir,  was  properly  received.  Phillips 
V.Preston.  5  Howard,  291. 

See  Evidence,  Vol.  I.  681. 


EXECUTORS  AND  ADMINISTRATORS. 

1.  An  administrator  de  bonis  non  is,  by  the 
statute  of  Alabama,  liable  for  assets  in  the  hands 
of  a  deceased  executor.  Taylor  ct  al.  v.  Benham, 
5  Howard.  261. 

2.  A  naked  power  to  sell  real  estate  may  be 
exercised  or  not  by  an  executor,  and  is  discre- 
tionary; while  an  imperative  direction  to  sell 
and  dispose  of  the  proceeds  in  a  certain  wa)',  is 
a  power  coupled  with  a  trust.     Ibid.  267. 

3.  Courts,  in  carryinc  out  the  wishes  of  tes- 


power  coupled  with  an  interest  may  be  inferred 
by  obvious  iniiilication  from  the  whole  will ;  aa 
the  fee  not  being  once  vested  elsewhere,  and  its 
being  necessary  to  vest  it  in  the  executors  to 
elfect  the  general  ilesign.     Ibid.  268. 

4.  As  a  general  principle,  in  all  cases,  a  court 
of  chancery  will  not  raise  a  use  by  implication, 
in  an  alien,  so  as  lo  emlanger  the  estates;  but 
will  rather  pass  a  title  to  the  executors  in  trust. 
Ibid.  270. 

See  ExKcuTons  and  Administratoks,  Vol.  I. 
722. 

FINAL  JUDGMENTS. 

The  defendants  in  error  obtained,  in  the  dis- 
trict court  of  Louisiana,  a  decree  for  a  perpetual 
injunction  slaying  all  further  proceedings  upon 
an  order  and  seizure  of  certain  lands,  &c.,  issued 
in  the  district  court  on  ihe  petition  of  the  plain- 
tiffs in  error.  An  appeal  was  taken  from  the 
decree  lo  the  supreme  court  of  Louisiana,  and 
the  court  decided  that  the  defendants  in  error, 
in  whose  favour  the  injunction  had  been  granted, 
were  entitled  to  relief  for  a  large  portion  of  their 
claim.  Tiie  supreme  court  decreed  that  the  de- 
cree of  the  district  court  for  a  perpetual  injunc- 
tion should  be  reversed,  and  remanded  the  case 
to  the  district  court  for  further  proceedings,  in 
conformity  with  the  opinion  of  the  court,  ex- 
pressed in  the  decree.  By  the  court : — This  de- 
cree is  evidently  not  a  final  one,  and  the  writ  of 
error  must  be  dismissed.  Pepper  et  al.  v.  Dunlap 
ct  al.,  5  Howard,  52. 

See  Final  Judgments,  &c.,  Vol.  I.  744. 


FLORIDA  LAND  CLAIMS. 

1 .  A  grant  in  absolute  property  to  James  Darley, 
by  Coppinger,  governor  of  East  Florida,  in  1817, 
of  six  miles  square  of  land,  at  the  place  called 
Dunn's  Creek,  upon  the  river  St.  Johns.  There 
is  no  place  on  the  river  St.  Johns  called  "  Duini's 
Creek,"  but  there  is  a  place  near  the  river  called 
"Dunn's  Lake,"  on  the  east  side  of  the  river, 
running  nearly  parallel  with  it,  and  about  five 
miles  from  the  river,  on  an  average.  The  lake 
is  about  fifteen  miles  long,  and  three  or  four 
miles  wide.  The  object  for  which  the  land  was 
solicited  was  the  erection  of  machinery  for  saw- 
ing timber,  and  the  advancement  of  commerce 
in  the  province,  from  the  article  of  lumber:  and 
therefore  the  land  solicited  was  to  be  laid  off  on 
the  river,  for  the  purpose  of  establishing  ma- 
chiner}'  to  be  propelled  by  water  power.  Giving 
the  most  favouiable  construction  to  the  grant,  it 
was  for  land  on  the  river  opposite  to  the  lake, 
and  the  survey  was  to  be  made  on   the  river. 


tators.  the  pole-star  of  wills,  are  much  inclined, 

especially  in  equity,  to  vest  all  the  power  and 

interest  in   executors,  which   are   necessary   to  !  next  to  the  lake,  and  between  the  river  and  the 

effectuate  those  wishes.   They  are  inclined  also.  I  lake.     A  plat  and  certificate  of  survey,  purport 

when  considering  the  power  to  sell  as  a  trust,  ori  ing  to  have  been  made  under  this  grant,  was  filed 


a  power  coupled  with  an  interest,  to  have  its  du 
ration  and  quantity  commensurate  with  the  ob- 
ject to  be  accomplished.  Though  the  distinc- 
tions between  ihe  different  powers  are  not  al- 
ways  well    preserved,  no    doubt    exists    that  a 


December,  1817,  in  the  office  of  George 
Clarke,  the  surveyor-general  of  the  province;  but 
no  proof  was  made  that  a  survey  had  ever  been 
made  by  Clarke  on  the  ground.  A  survey  was 
afterwards    made    by   Gould,   corresponding  as 
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near  as  may  be  with  the  lines  of  Clarke's  plat, 
at  the  upper  end  of  Dunn's  Lake,  but  no  line- 
marks  were  found  that  had  been  made  by  Clarke  ; 
and  his  plat  and  survey  proved  to  have  been  fic- 
titious. Gould  resorted  to  other  means  of  find- 
ing the  lines,  and  found  a  commencement  of  a 
survey  beginning  at  the  head  of  Dunn's  Lake, 
made  by  Mr.  Hardy,  a  private  surveyor  in  the 
spring  of  1818.  In  1843,  a  survey  was  made 
by  Gould,  on  which  the  decree  of  the  superior 
court  of  Florida,  in  favour  of  the  claimant  was 
founded ;  in  which  the  grant  was  laid  off  in  a 
square  form  of  six  miles  to  east  side,  fronting  on 
Dunn's  Lake,  and  extending  to  St.  George's 
Lake,  through  which  the  river  St.  Johns  passes. 
The  survey  had  no  connection  with  the  St.  Johns 
river,  further  than  at  its  south-west  corner  it 
reaches  to  the  extent  of  one  mile,  the  margin  of 
St.  George's  Lake.  The  court  held  that  the  fic- 
titious survey  of  Clarke  can  have  no  influence  in 
fixing  the  identity  of  the  land  granted,  nor  can 
any  consideration  be  given  to  the  lines  marked 
by  JVIr.  Hardy  in  18 18.  The  United  States  v.  Law- 
ton  et  al.,  5  Howard,  27. 

2.  The  powers  conferred  on  the  courts  of  the 
United  States  by  congress,  relating  to  grants  of 
land  in  Florida,  cannot  extend  beyond  the  powers 
conferred.     Ibid.  28. 

3.  Previous  to  the  act  of  May  26,  1824,  con- 
ferring jurisdiction  on  the  courts  of  the  United 
States,  to  adjudge  incipient  land  titles,  the  poli- 
tical power  could  alone  pass  on  them,  and  con- 
gress uniformly  did  so.     Ibid. 

4.  The  governing  rules  for  adjudication  are 
prescribed  in  the  act  of  May  26,  1824,  by  the 
sixth  section,  (Statutes  at  Large,  Vol.  IV.  54). 
The  locality,  extent,  and  boundaries  of  the  land 
claimed,  the  court  must  find,  before  it  can  make 
an  effective  decree;  if  these  cannot  be  found, 
no  decree  can  be  made  for  any  specific  piece  or 
parcel  of  land.     Ibid. 

5.  The  description  in  the  grant,  when  applied 
to  the  facts,  is  too  vague  and  indefinite.     Ibid. 

6.  No  specific  land  was  granted  in  this  case, 
and  it  was  left  to  the  grantor  to  have  a  survey 
made  in  the  district  referred  to  in  the  concession, 
and  to  cause  the  plat  and  certificate  of  survey  to 
be  recorded  by  the  surveyor-general.  Until  this 
was  done  it  was  a  floating  warrant  of  survey,  not 
recognised  by  the  government  of  Spain  before 
the  cession  of  Florida,  nor  by  the  government 
of  the  United  States  since.  The  case  of  Wig- 
gins, 14  Peters,  351,  and  Hansons'  case,  15  Pe- 
ters, cited.     Ibid.  29. 

7.  Actual  manual  possession  of  the  land  has 
never  been  required  to  give  title  to  land  in  Flo- 
rida; but  such  identity  must  be  established  as 
to  enable  the  courts  to  ascertain  with  reasonable 
certainty  where  the  land  lies.     Ibid. 

See  Florida  Land  Titles,  Vol.  I.  748. 


of  it,  it  may  become  a  subject  of  judicial  cogni- 
zance. The  surrender  of  fugitives  from  justice 
is  a  matter  of  conventional  arrangement  between 
states,  as  no  such  obligation  is  imposed  by  the 
law  of  nations.  In  the  Matter  of  Metzger,  5 
Howard,  188. 

2.  Where  the  surrender  of  a  fugitive  from 
justice  is  claimed,  under  a  treaty  with  a  foreign 
nation ;  whether  the  crime  charged  is  suffi- 
ciently proved,  and  comes  within  the  treaty,  are 
matters  for  judicial  decision,  and  the  executive 
of  the  United  States,  properly,  as  is  supposed 
by  the  court,  referred  it  to  the  judgment  of  a 
judicial  officer.  The  arrest  which  followed,  and 
the  committal  of  the  accused,  subject  to  the 
order  of  the  executive,  .seems  to  be  the  most  ap- 
propriate, if  not  the  only  mode  of  giving  effect 
to  the  treaty.     Ibid. 

See  Fugitives  from  Justice,  Vol.  I.  798. 


FUGITIVES  FROM  JUSTICE. 

1.  Under  the  provisions  of  the  constitution, 
a  treaty  is  the  supreme  law  of  the  land,  and  in 
regard  to  rights  and  responsibilities  growing  out 


FUGITIVES  FROM  LABOUR. 

1.  The  notice  that  a  person  harboured  or  con- 
cealed is  a  fugitive  from  labour,  required  to  be 
given  by  the  fourth  section  of  the  act  of  Feb- 
ruary 12,  1793,  (Statutes  at  Large,  Vol.  I.  305,) 
may  be  otherwise  than  in  writing  ;  if  it  only 
bring  home  clearly  to  the  defendant,  knowledge 
that  the  person  harboured  or  concealed  was  a 
fugitive  from  labour.  Jones  v.  Van  Zandt,  5 
Howard,  225, 

2.  The  offence  consists  in  continuing  to  secrete 
from  the  owner,  what  the  act  of  congress  and 
the  constitution,  as  well  as  the  laws  of  several 
states,  treat  for  certain  purposes  as  property, 
after  knowing  that  claims  of  property  exist  in 
respect  of  the  fugitive.     Ibid. 

3.  To  require  that  the  notice  should  be  by 
publication  in  the  newspapers,  would  be  entirely 
arbitrary,  and  would  still  more  completely  de- 
feat the  whole  law,  than  to  hold  that  the  notice 
must  be  in  writing,  and  served  on  the  defendant 
before  he  is  liable.     Ibid.  226. 

4.  The  information,  if  acquired  from  the  slave 
himself,  is  sufficient;  as  he  has  good  means  of 
knowing  it,  and  is  not  likely  to  admit  his  want 
of  freedom  unless  it  actually  exists.     Ibid. 

5.  Whatever  technical  definitions  may  exist 
as  to  the  words  "conceal  or  harbour,"  as  applied 
to  apprentices  or  other  subjects,  no  doubt  can 
exist  that  these  words  and  their  derivatives  must 
here  be  construed  in  reference  to  the  matter  of 
the  statute,  and  the  nature  of  ihe  ofTence  to  be 
punished.  These  show  this  ofl^ence  often  to 
consist  in  assistance  to  escape  and  reach  speedily 
some  distant  place,  where  the  master  cannot 
find  or  reclaim  such  fugitives,  rather  than  de- 
taining them  long  in  the  neighbourhood,  or  se- 
creting them  about  one's  premises.     Ihjd. 

6.  The  recovery  of  one  of  the  fugitives  after- 
wards, who  was  concealed  and  transported  in  a 
covered  wagon,  and  driven  off  rapidly,  cannot 
vary  the  fact  of  secreting  and  harbouring  him. 
Ibid.  227. 

7.  A  claim  to  a  fugitive  from  labour,  made 
after  the  person   concealed  or  harboured   was 
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kiiown  to  bo  a  fnijitivo  from  labour,  i?  equally 
valul  as  a  claim  before  the  notice.  The  ijist  of 
tlie  otlence  consists  in  the  concealmciu  of  an- 
other's property,  umler  knowk'ilLje  that  it  belongs 
to  another;  and  not  on  a  claim  beinir  previously 
niatle  ami  refused.  That  refusal  might  consti- 
tute a  separate  wrouir,  or  be  another  species  of 
evidence  to  prove  a  harbouriiiii-  of  a  slave  ;  but 
it  is  not  the  otlence  of  "  harbouring  or  conceal- 
ing" itself.     Ibid. 

8.  The  act  of  congress  proviiling  for  the  arrest 
of  fugitives  from  labour  is  not  repugnant  to  tiie 
constitution  of  the  United  States,  or  to  the  ordi- 
nance of  1787,  for  the  government  of  the  terri- 
tory north-west  of  the  nver  Ohio.  The  case  of 
Priug  V.  The  Commonwealth  of  Pennsylvania, 
16  Peters,  611,  cited,     llml. 

9.  The  power,  by  national  law,  to  pursue  and 
regain  most  kinds  of  property,  in  the  limits  of  a 
foreign  government,  is  rather  an  act  of  comity 
than  strict  right;  and  hence,  as  the  property  in 
persons  might  not  be  recognized  in  some  states 
of  the  Unioi»,  and  its  reclamation  not  be  allowed 
through  either  courtesy  or  right,  the  clause  rela- 
tive to  the  arrest  of  fugitives  from  labour  in  other 
states,  was  introduced  undoubtedly  into  the  con- 
stitution as  one  of  its  compromises,  for  the  safety 
of  that  portion  of  the  Union  which  did  permit 
such  property,  and  which,  otherwise,  might  often 
be  deprived  of  it  entirely,  by  its  merely  crossing 
the  line  of  an  adjoining  slate.     Ibid.  229. 

10.  The  act  of  congress,  passed  only  four 
years  after  the  constitution  was  adopted,  was, 
therefore,  designed  merely  to  render  effective 
the  guaranty  of  the  constitution  itself;  and  a 
course  of  decisions  since,  in  the  states  and  ge- 
neral government,  has  for  half  a  century  exhi- 
bited great  uniformity  in  favour  of  the  validity, 
as  well  as  expediency  of  the  act.  Cited,  5  Serg. 
andRawle,  62;  19  John.  67;  13  Wend.  311.  507  ; 
2  Pick.  11  ;  Baldwin's  C.  C.  R.  326;  4  Wash.  C. 
C.  R.  326;  18  Pick.  215.  While  the  compro- 
mises under  the  constitution  exist,  it  is  impos- 
sible to  do  justice  to  their  requirements,  or  fulfil 
the  duty  incumbent  upon  us  towards  the  mem- 
bers of  the  Union,  under  its  provisions,  without 
sustaining  such  enactments  as  those  of  the  sta- 
tute of  1793.     Ibid.  230. 

11.  '-Before  concluding,  it  maybe  expected 
by  the  defendants  that  some  notice  should  be 
taken  of  the  argument,  urging  on  us  a  disregard 
of  the  constitution  and  the  acts  of  congress  in 
respect  to  this  subject,  on  account  of  the  sup- 
posed inexpediency  and  invalidity  of  all  laws 
recognising  slavery,  or  any  right  of  property  in 
man.  But  that  is  a  political  question,  settled  by 
each  state  for  itself;  and  the  federal  power  over 
it  is  limited  and  regulated  by  the  people  of  the 
states  in  the  constitution  itself,  as  one  of  its  sa- 
cred compromises,  and  which  we  possess  no  au- 
thority as  a  judicial  body  to  modify  or  overrule. 
Whatever  may  be  the  theoretical  opinions  of  any 
as  to  the  expediency  of  some  of  those  compro- 
mises, or  of  the  right  of  property  in  persons, 
which  they  recognise,  this  court  has  no  alterna- 
tive while  they  exist,  but  to  stand  by  the  consti- 
tution and  laws  with  fidelity  to  their  duties  and 
their  oaths.   Their  path  is  a  straight  and  narrow 


one;  to  go  where  that  constitution  and  the  laws 
lead,  and  not  to  break  both  by  travelling  without 
or  beyond  them."     Ibul.  233. 

[The  ediior,  from  a  high  sense  of  the  eloquence 
and  truth  of  these  observations,  has  copied  them, 
verbatim,  from  the  o[)iiiion  of  the  court,  in  the 
case  of  .Jones  r.  Van  Zandt,  delivered  by  Mr. 
Justice  Wooilbury.J 

See  Fugitives  kuo.m  Labouu,  Vol.  I.  798. 


HABEAS  CORPUS. 

1.  In  the  cases  of  Ex  parte  Buford,  3  Cranch, 
448  ;  Ex  parte  Bollman,  4  Cranch,  75  :  Ex  parte 
Kearney,  7  Wheaton,  38 ;  Ex  parte  Watkins,  7 
Peters,  568,  the  supreme  court  held,  that  the 
power  to  issue  a  habeas  corpus  in  the  exercise 
of  an  appellate  jurisdiction,  was  sustained  under 
the  fourteenth  section  of  the  judiciary  act  of 
1789.  The  same  doctrine  was  maintained  in 
Ex  parte  Dorr,  3  Howard.  104.  In  that  case,  the 
proviso  in  the  fourteenth  section  of  the  act  was 
considered  as  restricting  the  jurisdiction  to  cases 
where  a  prisoner  is  in  custody,  under  or  by  colour 
of  the  authority  of  the  United  States,  or  has 
been  committed  for  trial  before  some  court  of 
the  .same,  or  is  necessary  to  be  brought  into  court 
to  testify.  In  the  Matter  of  Aletzger,  5  Howard, 
191. 

2.  The  supreme  court  can  exercise  no  power 
in  an  appellate  form  over  the  decisions  of  a 
justice  of  this  court,  or  a  district  judge  of  the 
United  States  at  his  chambers.  There  is  no  pre- 
tence that  a  writ  of  habeas  corpus,  to  be  issued 
by  the  supreme  court,  for  the  body  of  a  person 
in  confinement  under  the  order  of  a  judge  of  the 
United  States,  made  at  his  chambers,  is  the  ex- 
ercise of  an  appellate  power.     Ibid. 

3.  It  may  be  admitted  that  there  is  some  re- 
finement in  denominating  that  an  appellate 
power,  which  is  exercised  through  the  instru- 
mentality of  a  habeas  corpus.  In  this  form, 
nothing  more  can  be  examined  than  the  legality 
of  the  commitment.  However  erroneous  the 
decision  of  the  court  may  be  in  civil  or  criminal 
cases,  if  it  had  jurisdiction,  and  the  defendant 
had  been  committed  under  an  execution  or  sen- 
tence, he  cannot  be  discharged  by  the  writ.  In 
criminal  cases,  the  supreme  court  have  no  revi- 
sory power  over  the  decisions  of  the  circuit  court. 
Under  a  habeas  corpus  in  a  criminal  case,  the 
court  has  no  other  power  but  to  examine  into  the 
cause  of  the  commitment.  This  is  done  by  the 
exercise  of  an  appellate  power;  a  power  merely 
to  examine  into  the  legality  of  the  imprisonment, 
but  not  to  correct  the  errors  of  the  judgment  of 
the  circuit  court.     Ibid. 

See  Habeas  Corpus,  Vol.  II.  3. 


INJUNCTION. 

1.  It  maybe  stated  as  a  general  principle  with 
regard  to  injunctions,  after  a  judgment  at  law, 
that  any  fact  which  proves  it  to  be  against  con- 
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Ecience  to  execute  such  judgments,  and  of  which 
the  party  could  not  have  availed  himself  in  a 
court  of  law,  or  of  which  he  might  have  availed 
himself  in  a  court  of  law,  but  was  prevented  by 
fraud  or  accident,  unmixed  with  any  fault  or 
negligence  in  himself  or  his  agents,  will  autho- 
rize a  court  of  equity  to  interfere  by  injunction, 
to  restrain  the  adverse  party  from  availing  hire- 
self  of  such  judament.  Truly  v.  Wanzer  et  al, 
5  Howard,  142.  ^ 

2.  Injunctions  should  never  be  permitted  to 
issue,  when  it  is  even  suspected  that  they  will 
be  prostituted  to  the  unworthy  purpose  of  delay- 
ing, vexing,  and  harassing  suitors  at  law,  in  the 
prosecution  of  their  claims.     Ibid.  14.3. 

See  Injunction,  Chancery  and  Chancery 
Practice,  Vol.  I.  333. 


LNSOLVENT  LAWS. 

A  discharge  under  an  insolvent  law  of  one 
state  cannot  operate  as  a  discharge  of  the  insol- 
vent from  debts  due  in  other  states.  Cases 
cited,  Boyle  v.  Zachary  and  Turner,  6  Peters, 
635  ;  Ogden  v.  Saundens,  12  Wheat.  213  ;  Sturgis 
V.  Crowninshield,  4  Wheat.  122  ;  (^en  v.  Biddle, 
S  Wheat.  84:  Clay  v.  Smith,  3  Peters,  411.— 
Cooke  V.  Moffat  et  al,  5  Howard,  307. 

See  Insolvent  Laws,  Vol.  II.  40. 


JURISDICTION. 

Motion  by  the  appellee  to  dismiss  the  appeal, 
on  th-e  ground  that  the  amount  in  controversy  is 
not  sufficient  to  bring  the  case  within  the  appel- 
late jurisdiction  of  the  supreme  court.  The 
averments  of  the  bill  showed  that  the  contro- 
versy related  to  the  foreclosure  of  a  mortgage, 
given  on  a  lot  in  Mobile,  to  secure  the  payment 
of  a  note  for  four  hundred  and  eighty-five  dol- 
lars, payable  on  the  1st  of  March  thereafter; 
also  they  showed  that  the  premises  mortgaged 
had  been  sold  under  a  decree  of  sale  for  one 
hundred  and  fifty  dollars.  The  decree  of  fore- 
closure was  for  the  sum  of  six  hundred  and 
twenty  dollars  and  ninety-one  cents,  and  the 
complainant  avers  that  this  was  a  valid  and  suf- 
ficient security  for  his  debt.  The  bill  then  prays, 
that  it  may  be  referred  to  a  master,  to  compute 
and  report  the  amount  due  by  the  foreclosure  of 
the  mortgage;  and  that  the  defendant  may  be 
decreed  to  pay  either  the  amount  of  the  decree 
of  foreclosure,  and  interest  on  the  value  of  the 
land,  or  the  amount  received  by  the  defendant 
for  the  sale  of  the  lot.  Held,  that  the  demand 
is  susceptible  of  definite  computation,  and  that 
the  recovery  must  be  for  a  sum  less  than  two 
thousand  dollars,  and  that  the  bill  must  be  dis- 
missed.    Dick  et  al.  v.  Runnels,  5  Howard,  8. 

See  Jurisdiction,  Vol.  II.  99. 


JURISDICTION  OF  THE  SUPREME  COURT. 

1.  The  supreme  court  will  entertain  jurisdic- 
tion, under  the  twenty-fifth  section  of  the  judi- 


ciary act  of  1789,  in  cases  of  writs  of  error  or 
appeal  from  the  judgment  or  decrees  of  the 
highest  court  of  a  state,  in  no  case  where  the 
decision  of  the  court  of  the  state  is  against  the 
validity  of  a  statute  of  the  state.  Walker  v. 
Taylor  et  al.,  5  Howard,  68. 

2.  There  is  no  form  in  which  an  appellate 
power  can  be  exercised  by  the  supreme  court 
over  the  proceedings  of  a  district  judge  at  his 
chambers.  He  exercises  a  special  authority, 
and  the  law  has  made  no  provision  for  the  revi- 
sion of  his  judgment.  It  cannot  be  brought  be- 
fore the  district  or  circuit  court ;  consequently  it 
cannot,  in  the  nature  of  an  appeal,  be  brought 
before  the  supreme  court.  The  exercise  of  an 
original  jurisdiction  only  could  reach  such  a  pro- 
ceeding; and  this  has  not  been  given  by  con- 
gress, if  they  have  the  power  to  confer  it.  Ex 
parte  Metzger,  5  Howard,  191. 

See  Constitutional  Law,  Vol.  I.  400. 

Appeal  to  the  Supreme  Court  in  Cases  ori- 
ginating in  State  Courts,  Ante,  page  733 


LEX  LOCI. 

Goods  were  purchased  by  a  citizen  of  the  state 
of  Maryland,  in  the  city  of  New  York,  and  notes 
in  payment  for  the  goods  were  drawn  in  Balti- 
more, and  sent  to  the  plaintiff  in  New  York. 
The  drawer  of  the  notes  became  insolvent,  and 
took  the  benefit  of  the  insolvent  law  of  New 
York.  Held,  that  although  the  notes  purport  to 
have  been  made  at  Baltimore,  payable  in  New 
York,  as  they  were  delivered  in  New  York,  in 
payment  for  goods  purchased  there,  they  were 
governed  by  the  law  of  that  place.  Cook  v. 
Mofat  et  al,  5  Howard,  307. 

See  Injunction,  Chancery  and  Chancery 
Practice,  Vol.  I.  333. 


LICENSE  LAWS. 

1.  The  law  of  the   state  of  Massachusetts, 
which  prohibits  the  sale  and  carrying  away  of 
spirituous  liquors,  at  one  time,  in  less  quantities       ^ 
than  twent3--eight  gallons,  unless  the  vendor  is 
first  licensed  as  a  retailer  of  wines  and  spirits — 

the  law  of  Rhode  Island  prohibiting  the  sale  of 
gin,  brandy,  or  rum,  in  less  quantities  than  ten 
gallons — the  law  of  New  Hampshire  of  a  similar 
character  with  the  laws  of  Rhode  Island  and 
Massachusetts — are  not  laws  in  violation  of  the 
constitution  of  the  United  States.  License  Cases, 
5  Howard,  504. 

2.  That  the  brandy  sold  against  the  provisions 
of  the  law  of  Rhode  Island,  was  imported  from 
France  into  the  United  States,  and  purchased 
from  the  importer  by  the  person  indicted  for  the 
violation  of  the  license  law  of  Rhode  Islanti ;  or 
that  the  barrel  of  American  gin,  for  the  sale  of 
which,  in  the  state  of  New  Hampshire,  the  de- 
fendant was  indicted,  had  been  purchased  in 
Boston,  and  imported  coastwise  into  New  Hamp- 
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shire,  in  the  vessel  in  which  it  was  purchased, 
were  not  exceptions  to  the  license  laws  of  these 
states,  so  as  to  make  the  laws  luiconslitutional 
as  to  such  acts.     IbiiL 


JNIORTGAGE. 

Where  a  morlirajie  was  given  for  a  certain 
sum,  and  was  to  secure  an  nnascerlaineii  ba- 
lance; the  right  of  the  mortgairee  to  receive  a 
sum  beyond  the  amount  of  the  mortgage,  is  not 
allected  by  the  acceptance  of  the  mortgage. 
Gear  V.  Parish.  5  Howard,  175. 

See  Mortgage,  Vol.  II.  28. 


NEW  TRIAL. 

The  question  of  a  new  trial  rests  on  the  di.s- 
cretion  of  the  court,  and  is  not  a  matter  of  strict 
right.  A  division  of  opinion  of  the  judges  of 
the  circuit  court  iu  relation  to  it,  fuinishes  no 
cause  for  bringing  th>4  case  to  the  supreme  court 
for  its  decision  on  questions  certitied.  Jones  v. 
Van  Zandt.  5  Howard,  224. 

See  New  Trial,  Vol.  II.  304. 


PATENT. 

1.  The  specification  in  a  patent  must  be  in 
such  full,  clear,  and  exact  terms,  as  to  enable  any 
one  skilled  in  the  art  to  which  it  appertains,  to 
compound  and  use  the  invention:  that  is  to 
say,  to  compound  and  use  it  without  making  any 
experiments  of  his  own.  Wood  v.  Underhill  et 
ah,  5  Howard,  4. 

2.  In  patents  for  machines,  the  sufficiency  of 
the  description  must,  in  general,  be  a  question 
of  fact  to  be  determined  by  the  jury;  and  this 
must  also  be  the  case  in  compositions  of  matter, 
when  any  of  the  ingredients  mentioned  in  the 
specification,  do  not  always  possess  exactly  the 
same  properties  in  the  same  degree.     Ibid. 

3.  Where  the  specification  of  a  nev.'  composi- 
tion of  matter  gives  only  the  names  of  the  sub- 
stances which  are  to  be  mixed  together,  without 
stating  any  relative  proportion,  it  would  be  the 
duty  of  the  court  to  declare  the  patent  void  ;  and 
the  same  rule  would  prevail  where  it  is  apparent 
that  the  proportions  were  stated  ambiguously 
and  vaguely.     Ibid. 

4.  If,  from  the  nature  and  character  of  the  in- 
gredients to  be  used,  they  are  not  susceptible  of 
such  exact  description,  as  will  enable  one  skilled 
in  the  art  to  compound  and  use  it,  the  inventor 
is  not  entitled  to  a  patent.  Whether  this  is  so 
or  not,  is  a  question  to  be  decided  by  a  jury, 
npon  the  evidence  of  persons  skilled  in  the  art 
to  which  the  patent  appertains.     Ibid.  5. 

See  Patents,  Vol.  II.  351. 


PLEADING. 

There  had  been  a  judgment  in  the  circuit 
court  upon  the  deuuirri-r  to  the  rejoinders  of  the 
defendants  to  tiie  plainlill's'  rejilication,  overrul- 
ing the  demurrer.  The  counsel  for  the  defend- 
ants askeil  the  court  to  revise  the  judgment  of 
the  court  below,  insisting  that  the  rejoiniler  was 
gooil.  anil  that  juilgment  should  have  been  ren- 
dered for  the  defendants.  By  the  court : — If  the 
ilefendants  hail  intended  to  have  a  review  of 
that  judgment  on  the  writ  of  error,  they  should 
have  refuseil  to  amend  the  pleadings,  and  have 
permitted  the  juilgment  on  the  demurrer  to  stand. 
The  United  Slates  v.  Boijd,  5  Howard,  51. 

See  Declauatiox,  Vol.  I.  533. 

Practice,  Vol.  II.  427. 


PRACTICE. 

1.  The  statute  of  Mississippi,  of  May  13,  1.837, 
directs  suits  to  be  instituted  against  the  drawers 
and  endorsers  of  promissory  notes  and  bills  of 
exchange,  jointly.  The  supreme  court,  in  the  case 
of  Keary  and  others  t;.  The  Farmers  and  Mer- 
chants' 'Bank  of  Memphis,  16  Peters,  89,  held, 
that  this  act  of  Mississippi  was  repugnant  to  the 
act  of  congre.ss  giving  jurisdiction  to  the  courts  of 
the  United  States.  The  plaintifTs,  in  the  district 
court  of  the  United  States,  had  proceeded  against 
the  drawers  and  endorser  of  the  bill,  jointly  ;  the 
court  having  adopted  the  statute  of  Mississippi 
as  a  rule  of  practice.  Afterwards  they  discon- 
tinued the  suit  as  to  the  drawers,  and  proceeded 
against  the  endorser.  The  court  held,  that  there 
was  no  objection,  in  principle  or  practice,  to  the 
discontinuance  of  the  suit  against  the  drawers. 
M'-Affee  v.  Doremus  et  al.,  5  Howard,  64. 

2."  In  the  administration  of  justice,  matters  of 
form,  not  ab.solutely  subjected  to  authority,  may 
yield  to  the  substantial  purposes  of  practice. 
Ibid.  64. 

3.  An  action  was  instituted  in  the  circuit  court 
of  Alexandria,  against  the  Alexandria  Canal 
Company,  to  recover  damages  for  land  taken 
from  the  plaintiff  by  the  defendants,  for  the  con- 
struction of  the  canal.  When  the  jury  were 
called,  and  the  trial  was  about  to  proceed,  it  was 
agreed  that  the  cause  should  be  removed  to  the 
circuit  court  for  the  county  of  Washington,  in 
the  District  of  Columbia,  and  should  there  be 
referred  to  arbitration.  The  arbitrators  awarded 
in  favour  of  the  plaintiff  $6,968.75,  and  a  judg- 
ment was  entered  on  the  awaril  for  that  sum. 
By  the  court : — Undoubtedly  whatever  rights  the 
canal  company  had  in  the  county  of  Alexandria, 
and  whatever  defences  they  might  have  set  up 
as  to  the  form  of  action,  or  upon  any  other 
ofround,  they  might  rely  on  them  in  the  new 
forum ;  and  whatever  would  have  been  a  bar  to 
the  action  in  Alexandria  county,  wo\ild  be 
equally  a  bar  in  Washington.  The  mode  of 
proceeding  by  which  these  rights  were  to  be 
determined,  must  evidently  be  regulated  by  the 
law  of  the  court  to  which  the  cause  was  trans- 
ferred.    The  selection  of  arbitrators,  the  pro- 
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ceedings  before  them,  and  the  legal  effect  of  the 
award,  could  not  be  influenced  by  the  law  on 
that  subject  on  the  other  side  of  the  Potomac, 
If  the  judgment  of  the  circuit  court  of  Washing- 
ton was  authorized  by  the  law  prevailing  there, 
it  could  not  be  impeached  because  such  pro- 
ceedings would  not  have  been  authorized  by  the 
law  of  Alexandria.  The  Alexandria  Canal  Com- 
pany  v.  Stvanii,  5  Howard,  88. 

4.  By  a  statute  of  Louisiana,  if  either  party 
require  it,  the  testimony  in  all  cases  in  which  an 
appeal  lies  to  the  supreme  court,  is  to  be  taken 
down  in  writing  by  the  clerk  of  the  court.  By 
an  act  of  Congress,  passed  May  26,  1824,  (Sta- 
tutes at  Large,  Vol.  IV.  63,)  this  practice  has 
been  adopted  in  the  courts  of  the  United  States, 
in  Louisiana;  except  as  modified  by  the  rules  of 
the  judges  of  the  United  States'  court.  By  the 
court : — By  the  words  of  the  statute  this  testi- 
mony is  to  be  taken  down  and  filed  only  in  those 
cases  "  where  an  appeal  lies."  That  means,  of 
course,  a  technical  appeal,  where  the  facts  are 
to  be  reviewed  and  reconsidered;  for  in  such 
cases  only  is  there  any  use  in  taking  them  down. 
In  a  case  in  the  circuit  court  of  the  United  States, 
of  Louisiana,  where  no  appeal  of  that  character 
laid  to  the  supreme  court,  but  merely  a  writ  of 
error  to  bring  the  law,  and  not  the  facts,  up  for 
re-examination,  no  error  can  be  imputed  in  this 
court  to  the  omission  to  take  down  the  facts  in 
writing.  To  construe  the  act  of  congress,  of 
1824,  as  if  meaning  to  devolve  on  this  court, 
such  a  re-examination  of  the  facts,  without  a 
trial  by  jury,  in  a  case  at  law,  and  not  one  of 
equity  or  admiralty,  would  give  to  it  an  uncon- 
stitutional operation,  dangerous  to  the  trial  by 
jury,  and  at  times  subversive  of  the  public  liber- 
ties.    Phillips  V.  Preston^  5  Howard,  289. 

5.  In  a  case  of  chancery  or  admiralty  jurisdic- 
tion it  may  be  different;  as  in  such  a  case,  by 
the  law  of  the  land,  a  technical  appeal  lies,  and 
the  facts  are,  on  such  appeal,  open  to  reconsi- 
deration in  the  supreme  court  of  the  United 
States.     Ibid. 

See  Practice,  Vol.  IL  427. 


PRINCIPAL  AND  AGENT. 

Before  a  party  can  be  made  liable  for  the  acts 
and  declarations  of  another,  there  must  be  legal 
evidence  of  his  authority  to  act  in  the  matter. 
The  United  States  v.  Boyd  et  al.,  5  Howard,  51. 

See  Agknt  and  Principal,  Vol.  I.  212. 


RECEIVER  OF  PUBLIC  MONEY. 

It  is  only  on  the  condition  that  a  receiver,  who 
enters  public  lands  for  his  own  use,  keeps  the 
money  for  the  land  distinct  and  separate  from  his 
private  affairs,  with  other  money  received  and 
kept  in  trust  for  the  government,  that  he  can  be 
allowed  to  become  a  purchaser  of  public  land. 
The  United  States  v.  Boyd  et  al.,  5  Howard,  49. 


SLAVES  AND  SLAVERY. 

A  manumission  of  a  slave  in  Maryland  must 
be  recorded  within  eighteen  months  after  its 
execution,  or  it  is  void.  This  law  of  that  state 
is  in  force  in  the  District  of  Columbia.  3Jilley  v. 
Herbert  et  al.f  5  Howard,  78. 

See  Slaves  and  Slavery,  Vol.  II.  606. 


SURETIES. 

1.  The  law  of  the  United  States,  of  April  24, 
1820,  relating  to  the  sales  of  public  lands,  re- 
quires all  sales  of  land  to  be  made  for  cash, 
without  any  exception  whatever.  The  receivers 
of  sales  of  public  land  are  within  the  provisions 
of  this  act :  (Statutes  at  Large,  Vol.  III.  566, 
sec.  3.)  United  States  v.  Boyd  et  al.,  5  Howard,  48. 

2.  The  decision  of  the  supreme  court  in  the 
case  of  The  United  States  v.  Boyd,  15  Peters, 
187,  in  which  it  was  held,  that  it  matters  not  at 
what  time  the  money  of  the  United  States  was 
received  by  the  public  receiver ;  if,  after  his  ap- 
pointment, and  the  execution  of  his  bond,  the 
money  was  held  in  trust  for  the  United  States, 
and  so  continued  to  be  held,  at  and  after  the 
date  of  the  bond,  the  sureties  were  responsible, 
cited.     Ibid. 

3.  Where  no  money  was  received  by  a  re- 
ceiver, but  lands  were  entered  by  him  as  pur- 
chased by  him,  and  his  account  with  the  govern- 
ment was  made  up  by  means  of  fabricated  cer- 
tificates of  the  receiver,  and  false  entries  in  his 
returns  to  the  government ;  the  bond  to  the  gov- 
ernment not  having  been  retrospective,  the  sure- 
ties were  not  liable  for  the  fraud.     Ibid.  49. 

4.  The  sureties  in  the  bond  cannot  be  con- 
cluded by  a  fabricated  account  of  their  principal, 
with  his  creditors.  They  may  inquire  into  the 
reality  and  truth  of  the  transactions  existing  be- 
tween them.     Ibid.  50. 

See  Surety,  Vol.  II.  660. 


TREATY  WITH  FRANCE  FOR  THE  SUR- 
RENDER  OF  FUGITIVES  FROM  JUSTICE. 

See  Fugitives  from  Justice,  Ante,  page  739. 


WRIT  OF  ERROR. 

1.  In  a  case  in  which  the  circuit  court  for  the 
southern  district  of  Alabama  reversed  the  judg- 
ment of  the  district  court  of  the  United  States, 
for  the  middle  district  of  Alabama,  the  writ  of 
error  prosecuted  to  the  supreme  court,  under  the 
ninth  section  of  the  act  of  1839,  (Statutes  at 
Large,  Vol.  V.  316,)  upon  this  judgment,  was 
held  not  to  lie.  The  plaintiff  in  error  should 
have  prosecuted  his  suit  in  the  circuit  court  of 
the  southern  circuit  of  Alabama,  to  a  final  de- 
cision in  that  court,  as  on  a  suit  originally  brought 
there.     Mayberry  v.  Thompson,  5  Howard,  126. 
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Writ  of  Error. 


2.  Motion  to  dismiss  a  writ  of  error.  It  was 
insisted  that  the  state  of  Iowa  having  been  ad- 
mitted into  the  Union  as  a  state,  since  this  writ 
of  error  was  bronchi,  the  act  of  congress  of  1838, 
regulating  its  jndicial  proceedings  as  a  territory, 
is  necessarily  abrogfited  and  repealed;  and  con- 
sequently there  is  no  law  now  in  force,  authoriz- 
ing this  court  to  re-examine,  and  allirm  or  reverse 
a  judgment  rendered  by  the  supreme  court  of 
the  territory,  or  giving  that  court  any  jurisdic- 
tion.    This  difliculty  has,  howeverj  been  re- 


moved by  an  act  of  congress,  during  the  presetit 
session  of  this  court,  and  since  this  motion  was 
made,  which  authorizes  the  supreme  court  to 
proceed  to  hear  and  determine  cases  of  this  de- 
scription. And  as  tliis  objection  no  longer  exists, 
and  ihe  writ  of  error,  citation  and  bond  appear 
to  have  been  regularly  issued,  signed  and  ap- 
proved, the  case  is  legally  and  properly  in  this 
court,  and  the  motion  to  dismiss  must  be  over- 
ruled. Shcppard  ct  al.  v.  Wilson,  5  Howard,  212. 
See  Writ  of  Erkor,  Vol.  II.  730. 
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EULES    AND    ORDERS, 


I.— FEBRUARY  3,  1790. 

Ordered,  That  John  Tucker,  Esq.,  of  Boston,  be  the  Clerk  of  this  CoMrt. 

That  he  reside  and  keep  his  office  at  the  seat  of  the  National  Government,  and 
that  he  do  not  practise  either  as  an  Attorney  or  Counsellor  in  this  Court  while  he 
shall  continue  to  be  Clerk  of  the  same. 

II.— FEBRUARY  5,  1790. 
Ordered,  That  (until  further  orders)  it  shall  be  requisite  to  the  admission  of  Attor- 
neys or  Counsellors  to  practise  in  this  Court,  that  they  shall  have  been   such  for 
three  years  past  in  the  Supreme  Courts  of  the  State  to  which  they  respectively  be- 
long, and  that  their  private  and  professional  character  shall  appear  to  be  fair. 

III.— FEBRUARY  5,  1790. 
Ordered,  That  Counsellors  shall  not  practise  as  Attorneys,  nor  Attorneys  as  Coun- 
sellors, in  this  Court.     {See  Rule  14.) 

IV.— FEBRUARY  5,  1790. 

Ordered,  That  they  shall  respectively  take  the  following  oath,  viz. :   "I 

do  solemnly  swear  that  I  will  demean  myself  (as  an  Attorney  or  Counsellor 
of  the  Court)  uprightly,  and  according  to  law  ;  and  that  I  will  support  the  Constitu- 
tion of  the  United  States."     {See  Rule  6.) 

v.— FEBRUARY  5,  1790. 

Ordered,  That  (unless  and  until  it  shall  otherwise  be  provided  by  law)  all  process 
of  this  Court  shall  be  in  the  name  of  the  President  of  the  United  States. 

VL— FEBRUARY  7,  1791. 
Orc^erei,^  That  the  Counsellors  and  Attorneys  admitted  to  practise  in  this  Court 
shall  take  either  an  oath,  or  in  proper  cases,  an  affirmation,  of  the  tenor  prescribed 
by  the  rule  of  this  Court  on  that  subject,  made  February  Term,  1790,  viz. :  "  I 

do  solemnly  swear  (or  affirm,  as  the  case  may  be)  that  I  will  demean 
myself,  as  an  Attorney  or  Counsellor  of  this  Court,  uprightly,  and  according  to  law ; 
and  that  I  will  support  the  Constitution  of  the  United  States." 

VII.— AUGUST  8,  1791. 
The   Chief  Justice,   in    answer  to    the   motion   of  the   Attorney-General,   made 
yesterday,  informs  him   and  the  Bar,  that  this  Court  consider  the  practice  of  the 
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Courts  of  King's  Bench,  and  of  Chancery,  in  England,  as  affording  outlines  for  the 
practice  of  this  Court,  and  that  they  will,  from  time  to  time,  make  such  alterations 
therein  as  circumstances  may  render  necessary. 

VIII.— FEBRUARY  4,  1795. 
The  Court  gave  notice  to  the  gentlemen  of  the  Bar,  that  hereafter  they  will  expec 
to  be  furnished  with  a  statement  of  the  material  points  of  the  case  from  the  Counsel 
on  each  side  of  a  cause.     {See  Rule  29.) 

IX.— FEBRUARY  17,  1795. 
The  Court  declared,  that  all  evidence  on  motion  for  a  discharge  upon  bail  must 
be  by  way  of  depositio)},  and  not  viva  voce. 

X.— AUGUST  12,  1796. 

Ordered,  That  when  process  at  Common  Law,  or  in  Equity,  shall  issue  against  a 
State,  the  same  shall  be  served  on  the  Governor,  or  Chief  Executive  Magistrate,  and 
Attorney-General  of  such  State. 

Ordered,  That  process  of  subpoena,  issuing  out  of  this  Court,  in  any  suit  in 
Equity,  shall  be  served  on  the  defendant  sixty  days  before  the  return  day  of  the  said 
process ;  and  further,  that  if  the  defendant,  on  such  service  of  the  subpoena,  shall 
not  appear  at  the  return  day  contained  therein,  the  complainant  shall  be  at  liberty  to 
proceed  ex  parte. 

XL— FEBRUARY  13,  1797. 
It  is  ordered  by  the  Court,  that  the  Clerk  of  the  Court  to  which  any  writ  of  error 
shall  be  directed  may  make  return  of  the  same,  by  transmitting  a  true  copy  of  the 
record,  and  of  all  proceedings  in  the  cause,  under  his  hand  and  the  seal  of  the 
Court.     [See  Rule  31.) 

XII.— AUGUST  7,  1797. 
It  is  ordered  by  the  Court,  that  no  record  of  the  Court  be  sufTered  by  the  Clerk  to 
be  taken  out  of  his  office  but  by  the  consent  of  the  Court ;  otherwise,  to  be  respon- 
sible for  it.     {See  Rule  35.) 

XIIL— AUGUST  15,  1800. 

IN    THE    CASE    OF   COURSE    VS.  STEAd's    EXECUTORS. 

Ordered,  That  the  plaintiff  in  error  be  at  liberty  to  show,  to  the  satisfaction  of  this 
Court,  that  the  matter  in  dispute  exceeds  the  sum  or  value  of  two  thousand  dollars, 
exclusive  of  costs ;  this  to  be  made  appear  by  affidavit,  on  days' 

notice  to  opposite  party,  or  their  Counsel  in  Georgia. 

Rule  as  to  affidavits  to  be  mutual. 

XIV.— AUGUST  12,  1801. 

Ordered,  That  Counsellors  may  be  admitted  as  Attorneys  in  this  Court  on  taking 
the  usual  oath.     {See  Rule  3.) 

XV.— DECExMBER  9,  1801. 
It  is  ordered.  That  in  every  case  where  the  defendant  in  error  fails  to  appear,  the 
plaintiff  may  proceed  ex  parte.     {See  Rules  19  and  30.) 
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XVI.— FEBRUARY  TERM,  1803. 
It  is  ordered^  That  where  the  writ  of  error  issues  within  thirty  days  before  the 
meeting  of  the  Court,  the  defendant  in  eiTor  is  at  liberty  to  enter  his  appearance,  and 
proceed  to  trial;  otherwise,  the  cause  must  be  continued.     {See  Rules  19  and  30.) 

XVIL— FEBRUARY  TERM,  1803. 
In  all  cases  where  a  writ  of  error  shall  delay  the  proceedings  on  the  judoment  of 
the  Circuit  Court,  and  shall  appear  to  have  been  sued  out  merely  for  delay,  damages 
shall  be  awarded,  at  the  rate  oi  ten  per  centum  per  annum  on  the  amount  of  the  judo-- 
ment.     {See  Rule  20.) 

XVIIL— FEBRUARY  TERM,  1803. 
In  such  cases,  where  there  exists  a  real  controversy,  the  damages  shall  only  be  at 
the  rate  of  six  per  centum  per  annum.     In  both  cases  the  interest  is  to  be  computed 
as  part  of  the  damages.     {See  Rule  20.) 

XIX.— FEBRUARY  TERM,  1806. 

All  causes,  the  records  in  which  shall  be  delivered  to-  the  Clerk  on  or  before  the 
sixth  day  of  a  term,  shall  be  considered  as  for  trial  in  the  course  of  that  term. 
Where  the  record  shall  be  delivered  after  the  sixth  day  of  the  term,  either  party  will 
be  e-ntitled  to  a  continuance.  In  all  cases  where  a  writ  of  error  shall  be  a  superse- 
deas to  a  judgment  rendered  in  any  Circuit  Court  of  the  United  States,  except  that 
for  the  District  of  Columbia,  at  least  thirty  days  previous  to  the  commencement  of 
any  term  of  this  Court,  it  shall  be  the  duty  of  the  plaintiff  in  error  to  lodge  a  copy 
of  the  record  with  the  Clerk  of  this  Court  within  the  first  six  days  of  the  term  ;  and 
if  he  shall  fail  so  to  do,  the  defendant  in  error  shall  be  permitted  afterwards  to  lodge 
a  copy  of  the  record  with  the  Clerk,  and  the  cause  shall  stand  for  trial  in  like  manner 
as  if  the  record  had  come  up  within  the  first  six  days ;  or  he  may,  on  producing  a 
certificate  from  the  Clerk  stating  the  cause,  and  that  a  writ  of  error  has  been  sued 
out,  which  operates  as  a  supersedeas  to  the  judgment,  have  the  said  writ  of  error 
docketed  and  dismissed.  This  rule  shall  apply  to  all  judgments  rendered  by  the 
Court  for  the  District  of  Columbia  at  any  time  prior  to  a  session  of  this  Court. 

In  cases  not  put  to  issue  at  the  August  term,  it  shall  be  the  duty  of  the  plaintiff  in 
error,  if  errors  shall  not  have  been  assigned  in  the  Court  below,  to  assign  them  in 
this  Court  at  the  commencement  of  the  term,  or  so  soon  thereafter  as  the  record  shall 
be  filed  with  the  Clerk,  and  the  cause  placed  on  the  docket;  and  if  he  shall  fail  so 
to  do,  and  shall  also  fail  to  assign  them  when  the  cause  shall  be  called  for  trial,  the 
wTit  of  error  may  be  dismissed  at  his  costs  ;  and  if  the  defendant  shall  refuse  to  plead 
to  issue,  and  the  cause  shall  be  called  for  trial,  the  Court  may  proceed  to  hear  an 
argument  on  the  part  of  the  plaintiff,  and  to  give  judgment  according  to  the  right  of 
the  cause;  and  that  where  there  is  no  appearance  for  the  plaintiff  in  error,  the  defen- 
dant may  have  the  plaintiff  called,  and  dismiss  the  writ  of  error;  or  may  open  the 
record,  and  pray  for  an  affirmance.  In  such  a  case  costs  go  of  course.  Montalet  vs. 
Murray.     {See  Rules  30  and  43.) 

XX.— FEBRUARY  TERM,  1807. 
It  is  ordered,  That  where  damages  are  given  by  the  rule  passed  in  February  term, 
1803,  the  said  damages  shall  be  calculated  to  the  day  of  the  affirmance  of  the  judg- 
ment in  this  Court.     {See  Rules  17  a7id  18.) 
63* 
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XXI.— FEBRUARY  TERM,  1808. 

1st.  Ordered,  That  all  parties  of  this  Court,  not  being  residents  of  the  United 
States,  shall  give  security  for  the  costs  accruing  in  this  Court,  to  be  entered  on  ihe 
record. 

2d.  Ordered,  That  upon  the  Clerk  of  this  Court  producing  satisfactory  evidence, 
by  affidavit,  or  the  acknowledgment  of  the  parties  or  their  sureties,  of  having  served 
a  copy  of  the  bill  of  costs  due  them  respectively,  in  this  Court,  on  such  parties  or 
their  sureties,  an  attachment  shall  issue  against  such  parties  or  sureties  respectively, 
to  compel  payment  of  said  costs. 

XXII.— FEBRUARY  TERM,  1810. 
Ordered,  That  upon  the  reversal  of  a  judgment  or  decree  of  the  Circuit  Court, 
the  party  in  whose  favour  the  reversal  is  shall  recover  his  costs  in  the  Circuit  Court. 

XXIII.— FEBRUARY  TERM,  1812. 
It  is  ordered,  That  only  two  Counsel  be  permitted  to  argue  for  each  party,  plaintiff 
and  defendant,  in  a  cause. 

XXIV.— FEBRUARY  TERM,  1812. 

There  having  been  two  Associate  Justices  of  the  Court  appointed  since  its  last 
session,  it  is  ordered,  that  the  following  allotment  be  made  of  the  Chief  Justice  and 
the  Associate  Justices  of  the  said  Supreme  Court,  among  the  circuits,  agreeably  to 
the  act  of  Congress  in  such  case  made  and  provided ;  and  that  such  allotment  be 
entered  on  record,  viz. : 

For  the  first  circuit  —  the  Hon.  Joseph  Story. 

For  the  second  circuit* — the  Hon.  Brockholst  Livingston. 

For  the  third  circuit  —  the  Hon.  Bushrod  Washington. 

For  the  fourth  circuit  —  the  Hon.  Gabriel  Duvall. 

For  the  fifth  circuit  —  the  Hon.  John  Marshall,  C.  J. 

For  the  sixth  circuit  —  the  Hon.  William  Johnson. 

For  the  seventh  circuit — the  Hon.  Thomas  Todd. 

XXV.— FEBRUARY  TERM,  1816. 
It  is  ordered  by  the  Court,  That  in  all  cases  where  further  proof  is  ordered  by  the 
Court,  the  depositions  which  shall  be  taken  shall  be  by  a  commission  to  be  issued 
from  this  Court,  or  from  any  Circuit  Court  of  the  United  States.     (See  Rule  27.) 

XXVI.— FEBRUARY  TERM,  1817. 
W^henever  it  shall  be  necessary  or  proper,  in  the  opinion  of  the  presiding  judge  in 
any  Circuit  Court,  or  District  Court  exercising  Circuit  Court  jurisdiction,  that  ori- 
ginal papers  of  any  kind  should  be  inspected  in  the  Supreme  Court,  upon  appeal, 
such  presiding  judge  may  make  such  rule  or  order  for  the  safe  keeping,  transporting, 
and  return  of  such  original  papers,  as  to  him  may  seem  proper ;  and  this  Court  will 
receive  and  consider  such  original  papers  in  connection  with  the  transcript  of  the 
proceedings. 

*  The  Honourable  Smith  Thompson  having  been  appointed  Associate  Justice  of  the  Supreme 
Court,  in  the  place  of  the  Honourable  Brockholst  Livingston,  deceased,  the  President  of  the 

United  States  assigned  to  him  the  second  circuit,  by  an  instrument  dated  the day  of 

,  A.  D.  one  thousand  eight  hundred  and  twenty-three. 
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XXVIL— FEBRUARY  TERM,  1817. 

In  all  cases  of  admiralty  and  maritime  jurisdiction,  where  new  evidence  shall  be 
admissible  in  this  Court,  the  evidence  by  testimony  of  witnesses  shall  be  taken  under 
a  commission  to  be  issued  from  this  Court,  or  from  any  Circuit  Court  of  the  United 
States,  under  the  direction  of  any  judge  thereof;  and  no  sucL  commission  shall  issue 
but  upon  interrogatories  to  be  filed  by  the  party  applying  for  the  commission,  and 
notice  to  the  opposite  party  or  his  agent  or  attorney,  accompanied  with  a  copy  of  the 
interrogatories  so  filed,  to  file  cross  interrogatories  within  twenty  days  from  the  ser- 
vice of  such  notice :  Provided,  however,  that  nothing  in  this  rule  shall  prevent  any 
party  from  giving  oral  testimony  in  open  court  in  cases  where,  by  law,  it  is  admissible. 
(^See  Rule  25.) 

XXVIIL— FEBRUARY  TERM,  1821. 
Whenever,  pending  a  writ  of  error  or  appeal  in  this  Court  either  party  shall  die, 
the  proper  representatives  in  the  personalty  or  realty  of  the  deceased  party,  according 
to  the  nature  of  the  case,  may  voluntarily  come  in  and  be  admitted  parties  to  the 
suit,  and  thereupon  the  cause  shall  be  heard  and  determined  as  in  other  cases ;  and 
if  such  representatives  shall  not  voluntarily  become  parties,  then  the  other  party  may 
suggest  the  death  on  the  record,  and  thereupon,  on  motion,  obtain  an  order,  that  un- 
less such  representatives  shall  become  parties  within  the  first  ten  days  of  the  ensuing 
term,  the  party  moving  for  such  order,  if  defendant  in  error,  shall  be  entitled  to  have 
the  writ  of  error  or  appeal  dismissed ;  and  if  the  party  so  moving  shall  be  plaintiff 
in  error,  he  shall  be  entitled  to  open  the  record,  and  on  hearing  have  the  same  re- 
versed if  it  be  erroneous :  Provided,  hoioever,  that  a  copy  of  every  such  order  shall 
be  printed  in  some  newspaper  at  the  seat  of  Government  in  which  the  laws  of  the 
United  States  shall  be  printed  by  authority,  for  three  successive  weeks,  at  least  sixty 
days  before  the  beginning  of  the  terra  of  the  Supreme  Court  then  next  ensuing. — 
March  8,  1821. 

XXIX.— FEBRUARY  TERM,  1821. 

Ordered,  After  the  present  term,  no  cause  standing  for  argument  will  be  heard  by 
the  Court  until  the  parties  shall  have  furnished  the  Court  with  a  printed  brief  or  ab- 
stract of  the  cause,  containing  the  substance  of  all  the  material  pleadings,  facts,  and 
documents  on  which  the  parties  rely,  and  the  points  of  law,  and  facts  intended  to  be 
presented  at  the  argument. — March  10,  1821.     (^See  Rule  8.) 

XXX.— FEBRUARY  TERM,  1821. 

In  all  cases  where  a  writ  of  error  or  an  appeal  shall  be  brought  to  this  Court  from 
any  judgment  or  decree  rendered  thirty  days  before  the  term  to  which  such  writ  of 
error  or  appeal  shall  be  returnable,  it  shall  be  the  duty  of  the  plaintiff  in  error,  or 
appellant,  as  the  case  may  be,  to  docket  the  cause,  and  file  the  record  thereof  with 
the  Clerk  of  this  Court  within  the  first  six  days  of  the  term  ;  on  failure  to  do  which, 
the  defendant  in  error,  or  appellee,  as  the  case  may  be,  may  docket  the  cause,  and 
file  a  copy  of  the  record  with  the  Clerk,  and  thereupon  the  cause  shall  stand  for  trial, 
in  like  manner  as  if  the  record  had  been  duly  filed  within  the  first  six  days  of  the 
term ;  or  at  his  option  he  may  have  the  cause  docketed  and  dismissed,  upon  produc- 
ing a  certificate  from  the  Clerk  of  the  Court  wherein  the  judgment  or  decree  w'as 
rendered,  stating  the  cause,  and  certifying  that  such  writ  of  error  or  appeal  has  been 
duly  sued  out  and  allowed. — March  14,  1821.     (See  Rules  19  and  43.) 


752  RULES  AND  ORDERS  OF  THE 

XXXI.— MARCH  14,  1823. 

No  cause  will  hereafter  be  heard  until  a  complete  record,  containing  in  itself,  with- 
out references  aliiinih',  all  the  papers,  exhibits,  depositions,  and  other  proceedings 
which  are  necessary  to  the  hearing  in  this  Court,  shall  be  fded.     (See  Rule  11.) 

FEBRUARY  TERM,  1824. 

There  having  been  one  Associate  Justice  of  the  Supreme  Court  appointed  since 
its  last  session,  it  is  ordered,  that  the  Ibllowing  allotment  be  made  by  the  Chief  Jus- 
tice and  the  Associate  Justices  of  the  said  Supreme  Court  among  the  circuits,  agree- 
ably to  the  act  of  Congress  in  such  case  made  and  provided ;  and  that  such  allot- 
ment be  entered  on  record,  viz. : 

For  the  first  circuit — the  Hon.  Joseph  Story. 

For  the  second  circuit  —  the  Hon.  Smith  Thompson. 

For  the  third  circuit  —  the  Hon.  Bushrod  Washington. 

For  the  fourth  circuit  —  the  Hon.  Gabriel  Duvall. 

For  the  fifth  circuit  —  the  Hon.  John  Marshall,  C.  J. 

For  the  sixth  circuit  —  the  Hon.  William  Johnson. 

For  the  seventh  circuit  —  the  Hon.  Thomas  Todd. 

XXXH.— FEBRUARY  TERM,  1824. 
No  certiorari  for  diminution  of  the  record  shall  be  hereafter  awarded  in  any  cause, 
unless  a  motion  therefor  shall  be  made  in  writing,  and  the  facts  on  which  the  same  is 
founded  shall,  if  not  admitted  by  the  other  party,  be  verified  by  affidavit.  And  all 
motions  for  such  certiorari  shall  be  made  at  the  first  term  of  the  entry  of  the  cause ; 
otherwise,  the  same  shall  not  be  granted,  unless  upon  special  cause  shown  to  the 
Court,  accounting  satisfactorily  for  the  delay. 

XXXni.— FEBRUARY  TERM,  1824. 
In  all  cases  of  equity  and  admiralty  jurisdiction  heard  in  this  Court,  no  objection 
shall  hereafter  be  allowed  to  be  taken  to  the  admissibility  of  any  deposition,  deed, 
grant,  or  other  exhibit  found  in  the  record  as  evidence,  unless  objection  was  taken 
thereto  in  the  court  below,  and  entered  of  record ;  but  the  same  shall  otherwise  be 
deemed  to  have  h-sen  admitted  by  consent. 

XXXIV.— FEBRUARY  TERM,  1824. 

On  Saturday  of  each  week  during  the  sitting  of  the  Court,  motions  in  cases  not 
required  by  the  rules  of  the  Court  to  be  put  upon  the  docket  shall  be  entitled  to 
preference,  if  such  motions  shall  be  made  before  the  Court  shall  have  entered  upon 
the  hearing  of  a  cause  upon  the  docket. 

XXXV.— FEBRUARY  TERM,  1825. 
Ordered,  That  after  the  present  term  no  original  record  shall  be  taken  from  the 
Supreme  Court  Room,  or  from  the  office  of  the  Clerk  of  this  Court. — February  19. 
{See  Rule  12.) 

JANUARY  TERM,  1827. 
There  having  been  one  Associate  Justice  of  the  Supreme  Court  appointed  since 
its  last  session,  it  is  ordered,  that  the  following  allotment  be  made  of  the  Chief  Jus- 
tice and  the  Associate  Justices  of  the  said  Supreme  Court  among  the  circuits,  agree- 
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ably  to  the  act  of  Congress  in  such  case  made  and  provided ;  and  that  such  allot- 
ment be  entered  on  record,  viz. : 

For  the  first  circuit  —  the  Hon.  Joseph  Story. 

For  the  second  circuit  —  the  Hon.  Smith  Thompson. 

For  the  third  circuit  —  the  Hon.  Bushrod  Washington. 

For  the  fourth  circuit  —  the  Hon.  Gabriel  Duvall. 

For  the  fifth  circuit  —  the  Hon.  John  Marshall,  C.  /. 

For  the  sixth  circuit  —  the  Hon.  William  Johnson. 

For  the  seventh  circuit  —  the  Hon.  Robert  Trimble. 

JANUARY  TERM,  1830. 

There  having  been  two  Associate  Justices  of  the  Supreme  Court  appointed  since 
its  last  session,  it  is  ordered,  that  the  following  allotment  be  made  of  the  Chief  Jus- 
tice and  the  Associate  Justices  of  the  said  Supreme  Court  among  the  circuits,  agree- 
ably to  the  act  of  Congress  in  such  case  made  and  provided ;  and  that  such  allot- 
ment be  entered  on  record,  viz. : 

For  the  first  circuit  —  the  Hon.  Joseph  Story. 

For  the  second  circuit  —  the  Hon.  Smith  Thompson. 

For  the  the  third  circuit  —  the  Hon.  Henry  Baldwin. 

For  the  fourth  circuit  —  the  Hon.  Gabriel  Duvall. 

For  the  fifth  circuit  —  the  Hon.  John  Marshall,  C.  J. 

For  the  sixth  circuit  —  the  Hon.  William  Johnson. 

For  the  seventh  circuit  —  the  Hon.  John  McLean. 

XXXVI.— JANUARY  TERM,  1830. 
The  Court,  on  the  second  day  in  each  term,  hereafter,  will  commence  calling  the 
cases  for  argument  in  the  order  in  which  they  stand  on  the  docket,  and  proceed  from 
day  to  day  during  the  term,  in  the  sanrie  order ;  and  if  the  parties,  or  either  of  them, 
shall  be  ready  w'hen  the  case  is  called,  the  same  will  be  heard;  and  if  neither  party 
shall  be  ready  to  proceed  in  the  argument,  the  cause  shall  go  down  to  the  foot  of  the 
docket,  unless  some  good  and  satisfactory  reason  to  the  contrary  shall  be  shown  to 
the  Court.  That  ten  causes  only  shall  be  considered  as  liable  to  be  called  on  each 
day  during  the  term,  including  the  one  under  argument,  if  the  same  shall  not  be 
concluded  on  the  preceding  day.  No  cause  shall  be  taken  up  out  of  the  order  on  the 
docket,  or  be  set  down  for  any  particular  day,  except  under  special  and  peculiar  cir- 
cumstances to  be  shown  to  the  Court.  Every  cause  which  shall  have  been  twice 
called  in  its  order,  and  passed,  and  put  at  the  foot  of  the  docket,  shall,  if  not  again 
reached  during  the  term  it  was  called,  be  continued  to  the  next  term  of  the  Court. 

XXXVII.— JANUARY  TERM,  1831. 

1.  In  all  cases  the  Clerk  shall  take  of  the  plaintiff' a  bond  with  competent  security, 
to  respond  to  costs,  in  the  penalty  of  two  hundred  dollars ;  or  a  deposite  of  that 
amount  to  be  placed  in  bank  subject  to  his  draft. 

2.  In  all  cases  the  Clerk  shall  have  fifteen  copies  of  the  records  printed  for  the 
Court,  provided  the  Government  will  admit  the  item  in  the  expenses  of  the  Court, 

3.  In  all  cases  the  Clerk  shall  deliver  a  copy  of  the  printed  record  to  each  party. 
And  in  cases  of  dismission  (except  for  want  of  jurisdiction)  or  affirmance,  one  copy 
of  the  record  shall  be  taxed  against  the  plaintiff,  which  charge  includes  the  charge 
for  the  copy  furnished  him. 

4v 
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In  case  of  reversal  and  dismission  for  want  of  jurisdiction,  each  party  shall  be 
charged  with  one-half  tlie  legal  fees  for  a  copy. 

XXXVIII.— JANUARY  TERM,  1832. 

It  is  ordered  by  the  Court,  That  hereafter  the  Judges  of  the  Circuit  and  District 
Courts  do  not  allow  any  bill  of  exceptions,  which  shall  contain  the  charge  of  the 
Court  at  large  to  the  jury  in  trials  at  comnion  law,  upon  any  general  exception  to 
the  whole  of  such  charge.  But  that  the  party  excepting  be  required  to  state  dis- 
tinctly the  several  matters  of  law  in  such  charge  to  which  he  excepts ;  and  that  such 
matters  of  law,  and  those  only,  be  inserted  in  the  bill  of  exceptions,  and  allowed  by 
the  Court. 

XXXIX.— JANUARY  TERM,  1833. 

1 .  It  is  ordered  by  the  Court,  That  during  the  session  of  the  Court,  any  gentleman 
of  the  bar  having  a  cause  on  the  docket,  and  wishing  to  use  any  book  or  books  in 
the  Law  Library,  shall  be  at  liberty,  upon  application  to  the  Clerk  of  the  Court,  to 
receive  an  order  to  take  the  same  (not  exceeding  at  any  one  time  three)  from  the  Li- 
brary, he  being  thereby  responsible  for  the  due  return  of  the  same  within  a  reason- 
able time,  or  when  required  by  the  Clerk.  And  it  shall  be  the  duty  of  the  Clerk  to 
keep,  in  a  book  for  that  purpose,  a  record  of  all  books  so  delivered,  which  are  to 
be  charged  against  the  party  receiving  the  same.  And  in  case  the  same  shall  not  be 
so  returned,  the  party  receiving  the  same  shall  be  responsible  for,  and  forfeit  and  pay 
twice  the  value  thereof;  as  also  one  dollar  per  day  for  each  day's  detention  beyond 
the  limited  time. 

2.  It  is  ordered  by  the  Court,  That  during  the  session  of  the  Court,  any  Judge 
thereof  may  take  from  the  Law  Library  any  book  or  books  he  may  think  proper,  he 
being  responsible  for  the  due  return  thereof. 

XL.— JANUARY  TERM,  1833. 

IVIiereas,  It  has  been  represented  to  the  Court,  that  it  would  in  many  cases  accom- 
modate Counsel,  and  save  expense  to  parties,  to  submit  causes  upon  printed  argu- 
ments.    It  is  therefore 

Ordered,  That  in  all  cases  brought  here  on  appeal,  writ  of  error,  or  otherwise,  the 
Court  will  receive  printed  arguments,  if  the  Counsel  on  either  or  both  sides  shall 
choose  so  to  submit  the  same. 

XLI.— 1834. 

Ordered,  That  the  original  opinions  of  the  Court,  delivered  to  the  reporter,  be  filed 
in  the  ofSce  of  the  Clerk  of  the  Court  for  preservation  as  soon  as  the  volume  of  Re- 
ports for  the  term,  at  which  they  are  delivered,  shall  be  published. 

XLII.— 1835. 

All  the  opinions  delivered  by  the  Court  since  the  commencement  of  the  term  shall 
be  forthwith  delivered  over  to  the  Clerk  to  be  recorded. 

And  all  opinions  hereafter  delivered  by  the  Court  shall  immediately,  upon  the  de- 
livery thereof,  be  in  like  manner  delivered  over  to  the  Clerk  to  be  recorded.  And  it 
shall  be  the  duty  of  the  Clerk  to  cause  the  same  to  be  forthwith  recorded,  and  to 
deliver  the  originals  with  a  transcript  of  the  judgment  or  decree  of  the  Court  thereon 
to  the  reporter,  as  soon  as  the  same  shall  be  recorded. 
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And  all  the  opinions  of  the  Court,  as  far  as  practicable,  be  recorded  during  the 
term,  so  that  the  publication  of  the  reports  may  not  be  delayed  thereby. 

XLIIL— 1835. 

1.  In  all  cases  where  a  writ  of  error,  or  an  appeal,  shall  be  brought  to  this  Court 
from  any  judgment  or  decree  rendered  thirty  days  before  the  commencement  of  the 
term,  it  shall  be  the  duty  of  the  plaintiff  in  error,  or  appellant,  as  the  case  may  be, 
to  docket  the  cause  and  file  the  record  thereof  with  the  Clerk  of  this  Court  within 
the  first  six  days  of  the  term.  If  he  shall  fail  so  to  do,  the  defendant  in  error,  or 
appellee,  as  the  case  may  be,  may  docket  the  cause  and  file  a  copy  of  the  record 
with  the  Clerk,  in  which  case  it  shall  stand  for  argument  at  the  term  ;  or  at  his  option 
he  may  have  the  cause  docketed  and  dismissed  upon  producing  a  certificate  from 
the  Clerk  of  the  Court,  wherein  the  judgment  or  decree  was  rendered,  stating  the 
cause,  and  certifying  that  such  writ  of  error,  or  appeal,  had  been  duly  sued  out  and 
allowed. 

2.  No  writ  of  error  or  appeal  shall  be  docketed,  or  the  record  of  the  cause  filed 
by  the  plaintiff  in  error,  or  appellant,  after  the  first  six  days  of  the  term,  except  upon 
the  terms  that  the  cause  shall  stand  for  argument  during  the  term,  or  be  continued  at 
the  option  of  the  defendant  in  error,  or  appellee.  But  in  no  case  shall  the  plaintiff 
in  error  or  appellant,  be  entitled  to  docket  the  cause  and  file  the  record,  after  the  same 
shall  have  been  docketed  and  dismissed  in  the  manner  provided  for  in  the  preceding 
rule,  unless  by  order  of  the  Court,  or  with  the  consent  of  the  opposite  party. 

3.  In  all  cases  where  the  cause  shall  not  be  docketed  and  the  record  filed  with  the 
Clerk  by  either  party  until  after  thirty  days  from  the  commencement  of  the  term.,  the 
cause  shall  stand  continued  until  the  next  term.     {^See  Rules  19  and  30.) 

XLIV.— 1837. 

When  a  printed  argument  shall  be  filed  for  one  or  both  parties,  the  case  shall  stand 
on  the  same  footing  as  if  there  were  an  appearance  by  Counsel. 

XLV.— 1838. 

In  all  cases  where  any  suit  shall  be  dismissed  in  this  Court,  except  where  the  dis- 
missal shall  be  for  want  of  jurisdiction,  costs  shall  be  allowed  for  the  defendant  in 
error,  or  appellee,  as  the  case  may  be,  unless  otherwise  agreed  by  the  parties. 

In  all  cases  of  affirmance  of  any  judgment  or  decree  in  this  Court  costs  shall  be 
allowed  to  the  defendant  in  error  or  appellee,  as  the  case  may  be,  unless  otherwise 
ordered  by  the  Court. 

In  all  cases  of  reversals  of  any  judgment  or  decree  in  this  Court,  except  where 
the  reversal  shall  be  for  want  of  jurisdiction,  costs  shall  be  allowed  in  this  Court  for 
the  plaintiff  in  error  or  appellant,  as  the  case  may  be,  unless  otherwise  ordered  by 
the  Court. 

Neither  of  the  foregoing  rules  shall  apply  to  cases  where  the  United  States  are  a 
party ;  but  in  such  cases  no  costs  shall  be  allowed  in  this  Court  for  or  against  the 
United  States. 

In  all  cases  of  the  dismissal  of  any  suit  in  this  Court,  it  shall  be  the  duty  of  the 
Clerk  to  issue  a  mandate,  or  other  proper  process,  in  the  nature  of  a  procedendo,  to 
the  Court  below,  for  the  purpose  of  informing  such  Court  of  the  proceedings  in  this 
Court,  so  that  further  proceedings  may  be  had  in  such  Court  as  to  law  and  justice 
may  appertain. 
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When  costs  are  allowed  in  this  Court,  it  shall  be  the  duty  of  the  Clerk  to  insert 
the  amount  thereof  in  the  body  of  the  mandate,  or  other  proper  process,  sent  to  the 
Court  below,  and  annex  to  the  same  the  bill  of  items  taxed  in  detail. 

XLVL— 1S38. 
All  motions  hereafter  made  to  the  Court   shall  be  reduced  to  writing,  and  shall 
contain  a  brief  statement  of  the  facts  and  objects  of  the  motion. 

XLVII.— 1S38. 

The  Court  will,  at  every  future  session,  announce  on  what  day  it  will  adjourn,  at 
least  ten  days  before  the  time  which  shall  be  fixed  upon ;  and  the  Court  will  take  up 
no  case  for  argument,  nor  receive  any  case  upon  printed  briefs,  within  three  days 
next  before  the  day  fixed  upon  for  adjournment. 

XLVIIL— 1841. 

Ordered^  That  the  Clerk  take  charge  of  the  Books  of  the  Court,  together  with 
such  of  the  duplicate  law  books  as  Congress  may  direct  to  be  transferred  to  the 
Court,  and  arrange  them  in  the  conference  room,  which  he  shall  have  fitted  up  in 
a  proper  manner  ;  and  that  he  do  not  permit  such  books  to  be  taken  therefrom  by 
any  one  except  the  Judges  of  the  Court. 

XLIX.— 1842. 
Ordered,  That  printed  arguments  will  not  be  received  under  the  fortieth  rule  of 
the  Court,  unless  filed  within  forty  days  from  the  commencement  of  the  term,  except 
in  cases  which  are  reached  in  the  resfular  call  of  the  docket. 

L.— 1843. 

Ordered  by  the  Court,  That  in  obedience  to  the  act  of  Congress,  approved  August 
16th,  1842,  the  following  allotment  of  circuits  is  made  among  the  Justices  of  the 
said  Court : 

For  the  fourth  circuit  —  the  Hon.  Roger  B.  Taney,  Chief  Justice. 

For  the  fifth  circuit  —  the  Hon.  John  McKinley,  Associate  Justice. 

For  the  sixth  circuit  —  the  Hon.  James  M.  Wayne,  Associate  Justice. 

For  the  ninth  circuit  —  the  Hon.  Peter  V.  Daniel,  Associate  Justice. 

LI.— 1845. 

There  having  been  an  Associate  Justice  of  this  Court  appointed  during  the  present 
term,  it  is  ordered,  that  the  following  allotment  be  made,  of  the  Chief  Justice,  and 
the  Associate  Justices  of  the  said  Court,  among  the  Circuits,  agreeably  to  the  act  of 
Congress  in  such  case  made  and  provided  ;  and  that  such  allotment  be  entered  of 
record,  viz. : 

For  the  first  circuit  —  the  Hon.  Joseph  Story. 

For  the  second  circuit  —  the  Hon.  Samuel  Nelson. 

For  the  third  circuit  —  the  Hon. 

For  the  fourth  circuit —  the  Hon.  Roger  B.  Taney,  C.  /. 

For  the  fifth  circuit  —  the  Hon.  John  McKinley. 

For  the  sixth  circuit  —  the  Hon.  James  M.  Wayne. 

For  the  seventh  circuit  —  the  Hon.  John  McLean. 

For  the  eighth  circuit  —  the  Hon.  John  Catron. 

For  the  ninth  circuit  —  the  Hon.  Peter  V.  Daniel. 
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LIL— 1845. 

Ordered^  That  the  Court  will  not  hear  arguments  on  Saturday,  (unless  for  special 
cause  it  shall  order  to  the  contrary,)  but  will  devote  that  day  to  the  other  business 
of  the  Court;  and  that  on  Friday  in  each  week,  during  the  sitting  of  the  Court,  mo- 
tions in  cases  not  required  by  the  rules  of  the  Court  to  be  put  on  the  docket,  shall 
be  entitled  to  preference,  if  such  motions  shall  be  made  before  the  Court  shall  have 
entered  on  the  hearing  of  a  cause  upon  the  docket ;  and  the  rule  No.  34,  adopted  at 
February  term,  1824,  be,  and  the  same  is  hereby,  rescinded. 

LIIL— 1845. 

Ordered,  That  no  printed  or  written  argument  be  hereafter  received,  unless  the 
same  shall  be  signed  by  an  Attorney  or  Counsellor  of  this  Court. 

LIV.— 1845. 

Ordered,  That  printed  arguments,  under  the  40th  rule,  will  be  received  hereafter, 
and  at  the  present  term,  until  the  first  Monday  in  February,  in  each  and  every  term, 
■while  the  Supreme  Court  continues  to  meet  on  the  first  Monday  in  December ;  and 
that  the  49th  rule  of  the  Court,  adopted  at  January  term,  1842,  be,  and  the  same  is 
hereby,  rescinded. 

LV.— 1846. 

There  having  been  an  Associate  Justice  of  this  Court  appointed  since  its  last  ses- 
sion, it  is  ordered,  that  the  following  allotment  be  made  of  the  Chief  Justice  and  the 
Associate  Justices  of  said  Court  among  the  Circuits,  agreeably  to  the  act  of  Congress 
in  such  case  made  and  provided  ;  and  that  such  allotment  be  entered  of  record,  viz. : 

For  the  first  circuit  —  the  Hon.  Levi  Woodbury. 

For  the  second  circuit  —  the  Hon.  Samuel  Nelson. 

For  the  third  circuit  —  the  Hon. 

For  the  fourth  circuit  —  the  Hon.  Roger  B.  Taney,  C.  J. 

For  the  fifth  circuit  —  the  Hon.  John  McKinley. 

For  the  sixth  circuit  —  the  Hon.  James  M.  Wayne. 

For  the  seventh  circuit  —  the  Hon.  John  McLean. 

For  the  eighth  circuit  —  the  Hon.  John  Catron. 

For  the  ninth  circuit  —  the  Hon.  Peter  V.  Daniel. 

LVL— 1847. 

There  having  been  an  Associate  Justice  of  this  Court  appointed  since  its  last  ses- 
sion, it  is  ordered,  that  the  following  allotment  be  made,  of  the  Chief  Justice,  and 
the  Associate  Justices  of  the  said  Court,  among  the  Circuits,  agreeably  to  the  act  of 
Congress  in  such  case  made  and  provided ;  and  that  such  allotment  be  entered  of 
record,  viz. : 

For  the  first  circuit  —  the  Hon.  Levi  Woodbury. 

For  the  second  circuit  —  the  Hon.  Samuel  Nelson. 

For  the  third  circuit  —  the  Hon.  Robert  C.  Grier. 

For  the  fourth  circuit —  the  Hon.  Roger  B.  Taney,  C.  /. 

For  the  fifth  circuit  —  the  Hon.  John  McKinley. 

For  the  sixth  circuit  —  the  Hon.  James  M.  Wayne. 

For  the  seventh  circuit  —  the  Hon.  John  McLean. 

For  the  eighth  circuit  —  the  Hon.  John  Catron. 

For  the  ninth  circuit  —  the  Hon.  Peter  V.  Daniel. 
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RULES  OF  PRACTICE,   &c 


PRELLMINARY  REGULATIONS. 

I. 

The  Circuit  Courts,  as  Courts  of  Equity,  shall  be  deemed  always  open  for  the 
purpose  of  filing  bills,  answers,  and  other  pleadings,  for  issuing  and  returning  mesne 
and  final  process  and  commissions,  and  for  making  and  directing  all  interlocutory 
motions,  orders,  rules,  and  other  proceedings,  preparatory  to  the  hearing  of  all  causes 
upon  their  merits. 

II. 

The  clerk's  office  shall  be  open,  and  the  clerk  shall  be  in  attendance  therein  on  the 
first  Monday  of  every  month,  for  the  purpose  of  receiving,  entering,  entertaining, 
and  disposing  of  all  motions,  rules,  orders,  and  other  proceedings,  which  are  grant- 
able  of  course,  and  applied  for  or  had  by  the  parties,  or  their  solicitors,  in  all  causes 
pending  in  equity,  in  pursuance  of  the  rules  hereby  prescribed. 

III. 

Any  Judge  of  the  Circuit  Court,  as  well  in  vacation  as  in  terra,  may,  at  chambers, 
or  on  the  rule  days,  at  the  clerk's  office,  make  and  direct  all  such  interlocutory  orders, 
rules,  and  other  proceedings,  preparatory  to  the  hearing  of  all  causes  upon  their 
merits,  in  the  same  manner  and  with  the  same  effect  as  the  Circuit  Court  could  make 
and  direct  the  same  in  term,  reasonable  notice  of  the  application  therefor  being  first 
given  to  the  adverse  party,  or  his  solicitor,  to  appear  and  show  cause  to  the  contrary 
at  the  next  rule  day  thereafter,  unless  some  other  time  is  assigned  by  the  judge  for 
the  hearing. 

IV. 

All  motions,  rules,  orders,  and  other  proceedings,  made  and  directed  at  chambers, 
or  on  rule  days  at  the  clerk's  office,  whether  special  or  of  course,  shall  be  entered  by 
the  clerk  in  an  order  book,  to  be  kept  at  the  clerk's  office  on  the  day  when  they  are 
made  and  directed — which  book  shall  be  open  at  all  office  hours,  to  the  free  inspec- 
tion of  the  parties  in  any  suit  in  equity,  and  their  soHcitors.  And  except  in  cases 
where  personal  or  other  notice  is  specially  required  or  directed,  such  entry  in  the 
order  book  shall  be  deemed  sufficient  notice  to  the  parties  and  their  solicitors,  without 
further  service  thereof,  of  all  orders,  rules,  acts,  notices,  and  other  proceedings  en- 
tered in  such  order  book,  touching  any  and  all  the  matters  in  the  suits,  to  and  in  which 
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they  are  parties  and  solicitors.  And  notice  to  the  solicitors  shall  be  deemed  notice 
to  the  parties  for  whom  they  appear,  and  whom  they  represent,  in  all  cases  where 
personal  notice  on  the  parties  is  not  otherwise  specially  required.  Where  the  solicitors 
for  all  the  parties  in  a  suit  reside  in  or  near  the  same  town  or  city,  the  Judges  of  the 
Circuit  Court  may,  by  rule,  abridge  the  time  for  notice  of  rules,  orders  or  other  pro- 
ceedings, not  requiring  personal  service  on  the  parties,  in  their  discretion. 

V. 

All  motions  and  applications  in  the  clerk's  office  for  the  issuing  of  mesne  process 
and  final  process  to  enforce  and  execute  decrees,  for  fding  bills,  answers,  pleas,  de- 
murrers, and  other  pleadings ;  for  making  amendments  to  bills  and  answers ;  for 
taking  bills  pro  confesso  ;  for  filing  exceptions,  and  for  other  proceedings  in  the 
clerk's  office,  which  do  not,  by  the  rules  hereinafter  prescribed,  require  an  allowance 
or  order  of  the  court,  or  of  any  judge  thereof,  shall  be  deemed  motions  and  applica- 
tions, grantable  of  course  by  the  clerk  of  the  court.  But  the  same  may  be  suspended, 
or  altered,  or  rescinded  by  any  judge  of  the  court,  upon  special  cause  shown. 

VI. 

All  motions  for  rules  or  orders  and  other  proceedings,  which  are  not  grantable  of 
course,  or  without  notice,  shall,  unless  a  difierent  time  be  assigned  by  a  judge  of  the 
court,  be  made  on  a  rule  day,  and  entered  in  the  order  book,  and  shall  be  heard  at 
the  rule  day  next  after  that  on  which  the  motion  is  made.  And  if  the  adverse  party, 
or  his  solicitor,  shall  not  then  appear,  or  shall  not  show  good  cause  against  the  same, 
the  motion  may  be  heard  by  any  judge  of  the  court  ex  parte,  and  granted,  as  if  not 
objected  to,  or  refused,  in  his  discretion. 

PROCESS. 

VII. 

The  process  of  subpoena  shall  constitute  the  proper  mesne  process  in  all  suits  in 
equity,  in  the  first  instance,  to  require  the  defendant  to  appear  and  answer  the  exi- 
gency of  the  bill ;  and  unless  otherwise  provided  in  these  rules,  or  specially  ordered 
by  the  Circuit  Court,  a  writ  of  attachment,  and  if  the  defendant  cannot  be  found,  a 
writ  of  sequestration,  or  a  writ  of  assistance  to  enforce  a  delivery  of  possession,  as 
the  case  may  require,  shall  be  the  proper  process  to  issue  for  the  purpose  of  compel- 
ling obedience  to  any  interlocutory  or  final  order  or  decree  of  the  court. 

VIII. 

Final  process  to  execute  any  decree  may,  if  the  decree  be  solely  for  the  payment 
of  money,  be  by  a  writ  of  execution,  in  the  form  used  in  the  Circuit  Court  in  suits 
at  common  law  in  actions  of  assumpsit.  If  the  decree  be  for  the  performance  of 
any  specific  act,  as,  for  example,  for  the  execution  of  a  conveyance  of  land,  or  the 
delivering  up  of  deeds,  or  other  documents,  the  decree  shall,  in  all  cases,  prescribe 
the  time  within  which  the  act  shall  be  done,  of  which  the  defendant  shall  be  bound 
without  further  service  to  take  notice ;  and  upon  affidavit  of  the  plaintiff,  filed  in  the 
clerk's  office,  that  the  same  has  not  been  complied  with  within  the  prescribed  time, 
the  clerk  shall  issue  a  writ  of  attachment  against  the  delinquent  party,  from  which,  if 
attached  thereon,  he  shall  not  be  discharged,  unless  upon  a  full  compliance  with  the 
decree  and  the  payment  of  all  costs,  or  upon  a  special  order  of  the  court  or  of  a 
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judge  thereof,  upon  motion  and  affidavit,  enlarging  the  time  for  the  performance 
thereof.  If  the  delinquent  party  cannot  be  found,  a  writ  of  sequestration  shall  issue 
against  his  estate  upon  the  return  of  non  est  inventus,  to  compel  obedience  to  the 
decree. 

IX. 
When  any  decree  or  order  is  for  the  delivery  of  possession,  upon  proof  made  by 
affidavit  of  a  demand  and  refusal  to  obey  the  decree  or  order,  the  party  prosecuting 
the  same  shall  be  entitled  to  a  writ  of  assistance  from  the  clerk  of  the  court. 

X. 

Every  person,  not  being  a  party  in  any  cause,  who  has  obtained  an  order,  or  in 
whose  favour  an  order  shall  have  been  made,  shall  be  enabled  to  enforce  obedience 
to  such  order  by  the  same  process,  as  if  he  were  a  party  to  the  cause ;  and  every 
person,  not  being  a  party  in  any  cause,  against  whom  obedience  to  any  order  of  the 
court  may  be  enforced,  shall  be  liable  to  the  same  process  for  enforcing  obedience  to 
such  order,  as  if  he  were  a  party  in  the  cause. 

SERVICE  OF  PROCESS. 

XI. 

No  process  of  subpoena  shall  issue  from  the  clerk's  office  in  any  suit  in  equity, 
until  the  bill  is  filed  in  the  office. 

XII. 

Whenever  a  bill  is  filed,  the  clerk  shall  issue  the  process  of  subpoena  thereon,  as 
of  course,  upon  the  application  of  the  plaintiff,  which  shall  be  returnable  into  the 
clerk's  office  the  next  rule  day,  or  the  next  rule  day  but  one,  at  the  election  of  the 
plaintiff,  occurring  after  twenty  days  from  the  time  of  the  issuing  thereof.  At  the 
bottom  of  the  subpoena  shall  be  placed  a  memorandum,  that  the  defendant  is  to  enter 
his  appearance  in  the  suit  in  the  clerk's  office,  on  or  before  the  day  at  which  the 
writ  is  returnable  ;  otherwise,  the  bill  may  be  taken  pro  confesso.  Where  there  are 
more  than  one  defendants,  a  writ  of  subpoena  may,  at  the  election  of  the  plaintiff,  be 
sued  out  separately  for  each  defendant,  except  in  the  case  of  husband  and  wife,  de- 
fendants, or  a  joint  subpoena  against  all  the  defendants. 

XIII. 

The  service  of  all  subpoenas  shall  be  by  a  delivery  of  a  copy  thereof  by  the  officer 
serving  the  same,  to  the  defendant  personally,  or  in  case  of  husband  and  wife,  to  the 
husband  personally,  or  by  leaving  a  copy  thereof  at  the  dwelling-house,  or  usual 
place  of  abode  of  each  defendant,  with  some  free  white  person,  who  is  a  member  or 
resident  in  the  family. 

XIV. 

Whenever  any  subpoena  shall  be  returned  not  executed  as  to  any  defendant,  the 
plaintiff  shall  be  entitled  to  another  subpoena,  toties  quoties,  against  such  defendant, 
if  he  shall  require  it,  until  due  service  is  made. 

XV. 

The  service  of  all  process,  mesne  and  final,  shall  be  by  the  marshal  of  the  district, 
or  his  deputy,  or  by  some  other  person  specially  appointed  by  the  court  for  that  pur- 
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pose,  and  not  otherwise ;  in  the  latter  case,  Uie  person  serving  the  process  shall  make 
alBdavit  thereof. 

XVI. 

Upon  the  return  of  the  subpcena,  as  served  and  executed  upon  any  defendant,  the 
clerk  shall  enter  the  suit  upon  his  docket  as  pending  in  the  court,  and  shall  state  the 
time  of  the  entry. 

APPEARANCE. 

XVII. 

The  appearance  day  of  the  defendant  shall  be  the  rule  day,  to  which  the  subpcena 
is  made  returnable ;  provided,  he  has  been  served  with  the  process  twenty  days  be- 
fore that  day ;  otherwise,  his  appearance  day  shall  be  the  next  rule  day  succeeding 
the  rule  day  when  the  process  is  returnable. 

The  appearance  of  the  defendant,  either  personally  or  by  his  solicitor,  shall  be  en- 
tered in  the  order  book  on  the  day  thereof  by  the  clerk. 

BILLS  TAKEN  PRO  CONFESSO. 

XVIII. 

It  shall  be  the  duty  of  the  defendant,  unless  the  time  shall  be  otherwise  enlarged, 
for  cause  shown,  by  a  judge  of  the  court  upon  motion  for  that  purpose,  to  file  his 
plea,  demurrer,  or  answer  to  the  bill  in  the  clerk's  office,  on  the  rule  day  next  suc- 
ceeding that  of  entering  his  appearance  :  in  default  thereof,  the  plaintifT  may,  at  his 
election,  enter  an  order  (as  of  course)  in  the  order  book,  that  the  bill  be  taken  pro 
confesso  ;  and  thereupon  the  cause  shall  be  proceeded  in  ex  parte,  and  the  matter  of 
the  bill  may  be  decreed  by  the  court  at  the  next  ensuing  term  thereof  accordingly, 
if  the  same  can  be  done  without  an  answer,  and  is  proper  to  be  decreed ;  or  the 
plaintiff,  if  he  requires  any  discovery  or  answer  to  enable  him  to  obtain  a  proper  de- 
cree, shall  be  entitled  to  process  of  attachment  against  the  defendant,  to  compel  an 
answer  ;  and  the  defendant  shall  not,  when  arrested  upon  such  process,  be  discharged 
therefrom,  unless,  upon  filing  his  answer,  or  otherwise  complying  with  such  order,  as 
the  court  or  a  judge  thereof  may  direct,  as  to  pleading  to,  or  fully  answering  the  bill, 
within  a  period  to  be  fixed  by  the  court  or  judge,  and  undertaking  to  speed  the 
cause. 

XIX. 

When  the  bill  is  taken  pro  confesso,  the  court  may  proceed  to  a  decree  at  the 
next  ensuing  term  thereof,  and  such  a  decree  rendered  shall  be  absolute,  unless  the 
court  shall,  at  the  same  term,  set  aside  the  same,  or  enlarge  the  time  for  filing  the 
answer,  upon  cause  shown  upon  motion  and  affidavit  of  the  defendant.  And  no 
such  motion  shall  be  granted,  unless  upon  the  payment  of  the  costs  of  the  plaintiff 
in  the  suit  up  to  that  time,  or  such  part  thereof  as  the  court  shall  deem  reasonable, 
and  unless  the  defendant  shall  undertake  to  file  his  answer  within  such  time  as  the 
court  shall  direct,  and  submit  to  such  other  terms  as  the  court  shall  direct,  for  the 
purpose  of  speeding  the  cause. 
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FRAME  OF  BILLS. 

XX. 

Every  bill,  in  the  introductory  part  thereof,  shall  contain  the  names,  places  of 
abode,  and  citizenship,  of  all  the  parties,  plaintiffs  and  defendants,  by  and  against 
whom  the  bill  is  brought.     The  form,  in  substance,  shall  be  as  follows  : — «<  To  the 

Judges  of  the  Circuit  Court  of  the  United  States  for  the  District  of .     A.  B., 

of ,  and  a  citizen  of  the  State  of ,  brings  this,  his  bill,  against  C.  D., 

of  ,  and  a  citizen  of  the  State  of  ,  and  E.  F.,  of ,  and  a 

citizen  of  the  State  of .     And  thereupon  your  orator  complains  and  says, 

that,  &c." 

XXL 

The  plaintiff",  in  his  bill,  shall  be  at  liberty  to  omit,  at  his  option,  the  part  which 
is  usually  called  the  common  confederacy  clause  of  the  bill,  averring  a  confederacy 
between  the  defendants  to  injure  or  defraud  the  plaintiff';  also,  what  is  commonly 
called  the  charging  part  of  the  bill,  setting  forth  the  matters  or  excuses,  which  the 
defendant  is  supposed  to  intend  to  set  up  by  way  of  defence  to  the  bill ;  also,  what 
what  is  commonly  called  the  jurisdiction  clause  of  the  bill,  that  the  acts  complained 
of  are  contrary  to  equity,  and  that  the  defendant  is  without  any  remedy  at  law ;  and 
the  bill  shall  not  be  demurrable  therefor.  And  the  plaintiff"  may,  in  the  narrative  or 
stating  part  of  his  bill,  state  and  avoid,  by  counter-averments,  at  his  option,  any 
matter  or  thing,  which  he  supposes  will  be  insisted  upon  by  the  defendant,  by  way 
of  defence  or  excuse,  to  the  case  made  by  the  plaintiff"  for  relief.  The  prayer  of  the 
bill  shall  ask  the  special  relief,  to  which  the  plaintiff"  supposes  himself  entitled,  and 
also  shall  contain  a  prayer  for  general  relief;  and  if  an  injunction,  or  a  writ  of  ne 
exeat  regno,  or  any  other  special  order  pending  the  suit,  is  required,  it  shall  also  be 
specially  asked  for. 

XXIL 

If  any  persons,  other  than  those  named  as  defendants  in  the  bill,  shall  appear  to 
be  necessary  or  proper  parties  there,  the  bill  shall  aver  the  reason  why  they  are  not 
made  parties,  by  showing  them  to  be  without  the  jurisdiction  of  the  court,  or  that 
they  cannot  be  joined  without  ousting  the  jurisdiction  of  the  court  as  to  the  other 
parties.  And  as  to  persons  who  are  without  the  jurisdiction,  and  may  properly  be 
made  parties,  the  bill  may  pray,  that  process  may  issue  to  make  them  parties  to  the 
bill,  if  they  should  come  within  the  jurisdiction. 

XXIII. 

The  prayer  for  process  of  subpoena  in  the  bill  shall  contain  the  names  of  all  the 
defendants  named  in  the  introductory  part  of  the  bill,  and  if  any  of  them  are  known 
to  be  infants  under  age,  or  otherwise  under  guardianship,  shall  state  the  fact,  so  that 
the  court  may  take  order  thereon  as  justice  may  require,  upon  the  return  of  the  pro- 
cess. If  an  injunction,  or  a  writ  of  ne  exeat  regno,  or  any  other  special  order  pend- 
ing the  suit,  is  asked  for  in  the  prayer  for  relief,  that  shall  be  sufficient  without  re 
peating  the  same  in  the  prayer  for  process. 

XXIV. 

Every  bill  shall  contain  the  signature  of  counsel  annexed  to  it,  which  shall  be  con- 
sidered as  an  affirmation  on  his  part,  that  upon  the  instructions  given  to  hira,  and  the 
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case  laid  before  him,  (here  is  good  ground  for  the  suit,  in  the  manner  in  Avhich  it  is 
framed. 

XXV. 
In  order  to  prevent  unnecessary  costs  and  expenses,  and  to  promote  brevity, 
succinctness,  and  directness  in  the  allegations  of  bills  and  answers,  the  regular  tax- 
able costs  for  every  bill  and  answer  shall  in  no  case  exceed  the  sum,  which  is  allowed 
in  the  State  Court  of  Chancery  in  the  district,  if  any  there  be ;  but  if  there  be  none, 
then  it  shall  not  exceed  the  sum  of  three  dollars  for  every  bill  or  answer. 

SCANDAL  AND  LMPERTINENCE  IN  BILLS. 

XXVI. 

Every  bill  shall  be  expressed  in  as  brief  and  succinct  terms  as  it  reasonably  can 
be,  and  shall  contain  no  unnecessary  recitals  of  deeds,  documents,  contracts,  or  other 
instruments,  in  hsec  verba,  or  any  other  impertinent  matter,  or  any  scandalous  matter 
not  relevant  to  the  suit.  If  it  does,  it  may  on  exceptions  be  referred  to  a  master  by 
any  judge  of  the  court  for  impertinence  or  scandal,  and  if  so  found  by  him,  the 
matter  shall  be  expunged  at  the  expense  of  the  plaintiff,  and  he  shall  pay  to  the  de- 
fendant all  his  costs  in  the  suit  up  to  that  time,  unless  the  court  or  a  judge  thereof 
shall  otherwise  order.  If  the  master  shall  report  that  the  bill  is  not  scandalous  or 
impertinent,  the  plaintiff  shall  be  entitled  to  all  costs  occasioned  by  the  reference. 

XXVII. 

No  order  shall  be  made  by  any  judge  for  referring  any  bill,  answer,  or  pleading, 
or  other  matter,  or  proceeding  depending  before  the  court  for  scandal  or  impertinence, 
unless  exceptions  are  taken  in  writing  and  signed  by  counsel,  describing  the  parti- 
cular passages  which  are  considered  to  be  scandalous  or  impertinent ;  nor  unless  the 
exceptions  shall  be  filed  on  or  before  the  next  rule  day,  after  the  process  on  the  bill 
shall  be  returnable,  or  after  the  answer  or  pleading  is  filed.  And  such  order,  when 
obtained,  shall  be  considered  as  abandoned,  unless  the  party  obtaining  the  order 
shall,  without  any  unnecessary  delay,  procure  the  master  to  examine  and  report  for 
the  same  on  or  before  the  next  succeeding  rule  day,  or  the  master  shall  certify,  that 
further  time  is  necessary  for  him  to  complete  the  examination. 

AMENDMENTS  OF  BILLS. 

XXVIII. 

The  plaintiff  shall  be  at  liberty  as  a  matter  of  course,  and  without  payment  of  costs, 
to  amend  his  bill  in  any  matter  whatsoever,  before  any  copy  has  been  taken  out  of 
the  clerk's  office,  and  in  any  small  matters  afterwards,  such  as  filling  blanks,  correct- 
ing errors  of  dates,  misnomer  of  parties,  misdescription  of  premises,  clerical  errors, 
and  generally  in  matters  of  form.  But  if  he  amend  in  a  material  point  (as  he  may 
do  of  course),  after  a  copy  has  been  so  taken,  before  any  answer,  or  plea,  or  de- 
murrer to  the  bill,  he  shall  pay  to  the  defendant  the  costs  occasioned  thereby,  and 
shall  without  delay  furnish  him  a  fair  copy  thereof,  free  of  expense,  with  suitable  re- 
ferences to  the  places,  where  the  same  are  to  be  inserted.  And  if  the  amendments 
are  numerous,  he  shall  furnish  in  like  manner  to  the  defendant,  a  copy  of  the  whole 
bill  as  amended,  that  if  there  be  more  than  one  defendant,  a  copy  shall  be  furnished 
to  each  defendant  affected  thereby. 
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XXIX. 

After  an  answer,  or  plea,  or  demurrer  is  put  in,  and  before  replication,  the  plaintiff 
may,  upon  motion  or  petition,  without  notice,  obtain  an  order  from  any  judge  of  the 
court,  to  amend  his  bill  on  or  before  the  next  succeeding  rule  day,  upon  payment  of 
costs  or  without  payment  of  costs,  as  the  court  or  a  judge  thereof  may  in  his  discre- 
tion direct.  But  after  replication  filed,  the  plaintiff  shall  not  be  permitted  to  with- 
draw it  and  to  amend  his  bill,  except  upon  a  special  order  of  a  judge  of  the  court, 
upon  motion  or  petition,  after  due  notice  to  the  other  party,  and  upon  proof  by  affi- 
davit, that  the  same  is  not  made  for  the  purpose  of  vexation  or  delay,  or  that  the 
matter  of  the  proposed  amendment  is  material,  and  could  not  with  reasonable  dili- 
gence have  been  sooner  introduced  into  the  bill,  and  upon  the  plaintiff's  submitting 
to  such  other  terms  as  may  be  imposed  by  the  judge  for  speeding  the  cause. 

XXX. 

If  the  plaintiff,  so  obtaining  any  order  to  amend  his  bill  after  answer,  or  plea,  or 
demurrer,  or  after  replication,  shall  not  file  his  amendments  or  amended  bill  as  the 
case  may  require,  in  the  clerk's  office,  on  or  before  the  next  succeeding  rule  day,  he 
shall  be  considered  to  have  abandoned  the  same,  and  the  cause  shall  proceed,  as  if 
no  application  for  any  amendment  had  been  made. 

DEMURRERS  AND  PLEAS. 

XXXI. 

No  demurrer  or  plea  shall  be  allowed  to  be  filed  to  any  bill,  unless  upon  a  certifi- 
cate of  counsel,  that  in  his  opinion  it  is  well  founded  in  point  of  law,  and  supported 
by  the  affidavit  of  the  defendant,  that  it  is  not  interposed  for  delay ;  and  if  a  plea, 
that  it  is  true  in  point  of  fact. 

XXXII. 

The  defendant  may,  at  any  time  before  the  bill  is  taken  for  confessed,  or  after- 
wards with  the  leave  of  the  court,  demur  or  plead  to  the  whole  bill,  or  to  part  of  it, 
and  he  may  demur  to  part,  plead  to  part,  and  answer  as  to  the  residue;  but  in  every 
case,  in  which  the  bill  specially  charges  fraud  or  combination,  a  plea  (o  such  part 
must  be  accompanied  with  an  answer  fortifying  the  plea,  and  expHcitly  denyino-  the 
fraud  and  combination,  and  the  facts  on  which  the  charge  is  founded. 

XXXIII. 

The  plaintiff  may  set  down  the  demurrer  or  plea  to  be  argued,  or  he  may  take  issue 
on  the  plea.  If,  upon  an  issue,  the  facts  stated  in  the  plea  be  determined  for  the  de- 
fendant, they  shall  avail  him,  as  far  as  in  law  and  equity  they  ought  to  avail  him. 

XXXIV. 

If,  upon  the  hearing,  any  demurrer  or  plea  is  overruled,  the  plaintiff  shall  be  en- 
titled to  his  costs  in  the  cause  up  to  that  period,  unless  the  court  shall  be  satisfied, 
that  the  defendant  had  good  ground  in  point  of  law  or  fact  to  interpose  the  same, 
and  it  was  not  interposed  vexatiously  or  for  delay.  And  upon  the  overruling  of  any 
plea  or  demurrer,  the  defendant  shall  be  assigned  to  answer  the  bill,  or  so  much 
thereof  as  is  covered  by  the  plea  or  demurrer,  the  next  succeeding  rule  day,  or  at 
such  other  period,  as,  consistently  with  justice  and  the  rights  of  the  defendant,  the 
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*same  can,  in  the  judgment  of  the  court,  be  reasonably  done  ;  in  default  whereof,  the 
bill  shall  be  taken  against  him,  pro  confesso,  and  the  matter  thereof  proceeded  in 
and  decreed  accordingly. 

XXXV. 
If,  upon  the  hearing,  any  demurrer  or  plea  shall  be  allowed,  the  defendant  shall 
be  entitled  to  his  costs.     But  the  court  may,  in  its  discretion,  upon  motion  of  the 
plaintiff,  allow  him  to  amend  his  bill  upon  such  terms  as  it  shall  deem  reasonable. 

XXXVI. 

No  demurrer  or  plea  shall  be  held  bad  and  overruled  upon  argument,  only  be- 
cause such  demurrer  or  plea  shall  not  cover  so  much  of  the  bill  as  it  might  by  law 
have  extended  to. 

XXXVII. 

No  demurrer  or  plea  shall  be  held  bad  and  overruled  upon  argument,  only  because 
the  answer  of  the  defendant  may  extend  to  some  part  of  the  same  matter,  as  may  be 
covered  by  such  demurrer  or  plea. 

XXXVIII. 

If  the  plaintiff  shall  not  reply  to  any  plea,  or  set  down  any  plea  or  demurrer  for 
aro-ument,  on  the  rule  day,  when  the  same  is  filed,  or  on  the  next  succeeding  rule 
day,  he  shall  be  deemed  to  admit  the  truth  and  sufficiency  thereof,  and  his  bill  shall 
be  dismissed  as  of  course,  unless  a  judge  of  the  court  shall  allow  him  further  time 
for  the  purpose. 

ANSWERS. 

XXXIX. 

The  rule,  that  if  a  defendant  submits  to  answer  he  shall  answer  fully  to  all  the 
matters  of  the  bill,  shall  no  longer  apply,  in  cases  where  he  might  by  plea  protect 
himself  from  such  answer  and  discovery.  And  the  defendant  shall  be  entitled  in  all 
cases  by  answer  to  insist  upon  all  matters  of  defence  (not  being  matters  of  abatement, 
or  to  the  character  of  the  parties,  or  matters  of  form)  in  bar  of  or  to  the  merits  of 
the  bill,  of  which  he  may  be  entitled  to  avail  himself  by  a  plea  in  bar ;  and  in  such 
answer  he  shall  not  be  compellable  to  answer  any  other  matters,  than  he  would  be 
compellable  to  answer  and  discover  upon  filing  a  plea,  in  bar,  and  an  answer  in  sup- 
port of  such  plea,  touching  the  matters  set  forth  in  the  bill  to  avoid  or  repel  the  bar 
or  defence.  Thus,  for  example,  a  bona  fide  purchaser  for  a  valuable  consideration, 
without  notice,  may  set  up  that  defence  by  way  of  answer  instead  of  plea,  and  s^^Jl 
be  entitled  to  the  same  protection,  and  shall  not  be  compellable  to  make  any  further 
answer  or  discovery  of  his  title,  than  he  would  be  in  any  answer  in  support  of  such 
plea. 

XL. 

A  defendant  shall  not  be  bound  to  answer  any  statement  or  charge  in  the  bill,  un- 
less specially  and  particularly  interrogated  thereto  ;  and  a  defendant  shall  not  be 
bound  to  answer  any  interrogatory  in  the  bill,  except  those  interrogatories  which 
such  defendant  is  required  to  answer ;  and  where  a  defendant  shall  answer  any  state- 
ment or  charge  in  the  bill,  to  which  he  is  not  interrogated,  only  by  stating  his  igno- 
rance of  the  matter  so  stated  or  charged,  such  answer  shall  be  deemed  impertinent 
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XLI. 

The  interrogatories  contained  in  the  interrogating  part  of  the  bill  shall  be  divided 
as  conveniently  as  may  be  from  each  other^  and  numbered  consecutively  1,  2,  3,  &c. ; 
and  the  interrogatories,  which  each  defendant  is  required  to  answer,  shall  be  specified 
in  a  note  at  the  foot  of  the  bill,  in  the  form  or  to  the  effect  following ;  that  5  to  say, 
— "The  defendant  (A.  B.)  is  required  to  answer  the  interrogatories  nurajered  re- 
spectively 1,  2,  3,  &c. ;"  and  the  office  copy  of  the  bill  taken  by  each  defendant 
shall  not  contain  any  interrogatories  except  those  which  such  defendant  is  so  required 
to  answer,  unless  such  defendant  shall  require  to  be  furnished  with  a  copy  of  the 
whole  bill. 

XLII. 

The  note  at  the  foot  of  the  bill,  specifying  the  interrogatories,  which  each  defen- 
dant is  required  to  answer,  shall  be  considered  and  treated  as  part  of  the  bill,  and 
the  addition  of  any  such  note  to  the  bill,  or  any  alteration  in  or  addition  to  such  note 
after  the  bill  is  filed,  shall  be  considered  and  treated  as  an  amendment  of  the  bill. 

XLIII. 

Instead  of  the  words  of  the  bill  now  in  use,  preceding  the  interrogating  part  thereof, 
and  beginning  with  the  words,  "  To  the  end,  therefore,"  there  shall  hereafter  be  used 
words  in  the  form  or  to  the  effect  following:  "To  the  end,  therefore,  that  the  said 
defendants  may,  if  they  can,  show  why  your  orator  should  not  have  the  relief  hereby 
prayed,  and  may,  upon  their  several  and  respective  corporal  oaths,  and  according  to 
the  best  and  utmost  of  their  several  and  respective  knowledge,  remembrance,  infor- 
mation, and  belief,  full,  true,  direct,  and  perfect  answer  make  to  such  of  the  several 
interrogatories  hereinafter  numbered  and  set  forth,  as  by  the  note  hereunder  written 
they  are  respectively  required  to  answer ;  that  is  to  say, — 

"1.  Whether,  &c. 

«  2.  Whether,"  &c. 

XLIV. 

A  defendant  shall  be  at  liberty,  by  answer,  to  decline  answering  any  interrogatory^ 
or  part  of  an  interrogatory,  from  answering  which  he  might  have  protected  himself 
by  demurrer  ;  and  he  shall  be  at  liberty  so  to  decline,  notwithstanding  he  shall  aa- 
.swer  other  parts  of  the  bill,  from  which  he  might  have  protected  himself  by  demurrer. 

XLV. 

No  special  replication  to  any  answer  shall  be  filed.  But  if  any  matter  alleged  in 
the  answer  shall  make  it  necessary  for  the  plaintiff  to  amend  his  bill,  he  may  have 
leave  to  amend  the  same  with  or  without  the  payment  of  costs,  as  the  court,  or  a 
judge  thereof,  may  in  his  discretion  direct. 

XLVI. 

In  every  case  where  an  amendment  shall  be  made  after  answer  filed,  the  defen- 
dant shall  put  in  a  new  or  supplemental  answer,  on  or  before  the  next  succeeding 
rule  day  after  that  on  which  the  amendment  or  amended  bill  is  filed,  unless  the  time 
therefor  is  enlar2:ed  or  otherwise  ordered  by  a  judge  of  the  court ;  and  upon  his  de- 
fault the  like  proceedings  may  be  had  as  in  cases  of  an  omission  to  put  in  an  answer. 

Vol.  II.  — 65  4vf 
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PARTIES  TO  BILLS. 

XLVII. 

In  aJl  cases  uhere  it  shall  appear  to  the  court,  that  persons,  who  might  otherxfise 
DC  deemed  necessary  or  proper  jiarties  to  tlie  suit,  cannot  be  made  parties  by  reason 
of  their  being  out  of  tiie  jurisdiction  of  tlie  court,  or  incapable  otherwise  of  being 
made  parties,  or  because  their  joinder  would  oust  the  jurisdiction  of  the  court  as  to 
the  parties  before  the  court,  the  court  may  in  their  discretion  proceed  in  the  cause 
uitliout  making  such  persons  parties ;  and  in  such  cases  the  decree  shall  be  without 
prejudice  to  tiie  rights  of  the  absent  parties. 

XLVIII. 

Where  the  parties  on  either  side  are  very  numerous,  and  cannot,  without  manifest 
inconvenience  and  oppressive  delays  in  the  suit,  be  all  brought  before  it,  the  court  in 
its  discretion  may  dispense  with  making  all  of  them  parties,  and  may  proceed  in 
the  suit,  having  sufficient  parties  before  it  to  represent  all  the  adverse  interests  of  the 
plaintitls  and  the  defendants  in  the  suit  properly  before  it.  But  in  such  cases  the  de- 
cree shall  be  without  prejudice  to  the  rights  and  claims  of  all  the  absent  parties. 

XLIX. 

In  all  suits  concerning  real  estate,  which  is  vested  in  trustees  by  devise,  and  such 
trustees  are  competent  to  sell  and  give  discharges  for  the  proceeds  of  the  sale,  and 
for  the  rents  and  profits  of  the  estate,  such  trustees  shall  represent  the  persons  bene- 
ficially interested  in  the  estate  or  the  proceeds,  or  the  rents  and  profits,  in  the  same 
manner,  and  to  the  same  extent,  as  the  executors  or  administrators  in  suits  concern- 
ing personal  estate  represent  the  persons  beneficially  interested  in  such  personal 
estate ;  and  in  such  cases  it  shall  not  be  necessary  to  make  the  persons  beneficially 
interested  in  such  real  estate,  or  rents  and  profits,  parties  to  the  suit ;  but  the  court 
may,  upon  consideration  of  the  matter  on  the  hearing,  if  it  shall  so  think  fit,  order 
such  persons  to  be  made  parties. 

L. 

In  suits  to  execute  the  trusts  of  a  will,  it  shall  not  be  necessary  to  make  the  heir 
at  law  a  party ;  but  the  plaintifT  shall  be  at  liberty  to  make  the  heir  at  law  a  party, 
where  he  desires  to  have  the  will  established  against  him. 

LI. 

In  all  cases  in  which  the  plaintiff  has  a  joint  and  several  demand  against  persons, 
either  as  principals  or  sureties,  it  shall  not  be  necessary  to  bring  before  the  court,  as 
parties  to  a  suit  concerning  such  demand,  all  the  persons  liable  thereto;  but  the 
plaintiff  may  proceed  against  one  or  more  of  the  persons  severally  liable. 

LII. 

Where  the  defendant  shall,  by  his  answer,  suggest  that  the  bill  is  defective  for  want 
of  parties,  the  plaintiff  shall  be  at  liberty,  within  fourteen  days  after  answer  filed,  to 
set  down  the  cause  for  argument  upon  that  objection  only ;  and  the  purpose  for  which 
the  same  is  so  set  down  shall  be  notified  by  an  entry,  to  be  made  in  the  clerk's  order 
book,  in  the  form  or  to  the  effect  following ;  (that  is  to  say,)  "  Set  down  upon  the 
defendMit's  objection  for  want  of  parties."     And  where  the  plaintiff  shall  not  so  set 
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clown  his  cause,  but  shall  proceed  therewith  to  a  hearing,  notwithstanding  an  objec- 
tion for  want  of  parties  taken  by  the  answer,  he  shall  not,  at  the  hearing  of  the  cause, 
if  the  defendant's  objections  shall  then  be  allowed,  be  entitled  as  of  course,  to  an 
order  for  liberty  to  amend  his  bill  by  adding  parties.  But  the  court,  if  it  thinks  fit, 
shall  be  at  liberty  to  dismiss  the  bill. 

LIII. 

If  a  defendant  shall,  at  the  hearing  of  a  cause,  object,  that  a  suit  is  defective  for 
want  of  parties,  not  having  by  plea  or  answer  taken  the  objection,  and  therein  speci- 
fied by  name  or  description  the  parties  to  whom  the  objection  applies,  the  court  (if  it 
shall  think  fit)  shall  be  at  liberty  to  make  a  decree  saving  the  rights  of  the  absent 
parties. 

NOMINAL  PARTIES  TO  BILLS. 

LIV. 

Where  no  account,  payment,  conveyance,  or  other  direct  relief  is  sought  against 
a  party  to  a  suit,  not  being  an  infant,  the  party,  upon  service  of  the  subpoena  upon 
him,  need  not  appear  and  answer  the  bill,  unless  the  plaintiff  specially  requires  him 
so  to  do  by  the  prayer  of  his  bill ;  but  he  may  appear  and  answer  at  his  option  ;  and 
if  he  does  not  appear  and  answer,  he  shall  be  bound  by  all  the  proceedings  in  the 
cause.  If  the  plaintiff  shall  require  him  to  appear  and  answer,  he  shall  be  entitled  to 
the  costs  of  all  the  proceedings  against  him,  unless  the  court  shall  otherwise  direct. 

LV. 

Whenever  an  injunction  is  asked  for  by  the  bill  to  stay  proceedings  at  law,  if  the 
defendant  do  not  enter  his  appearance  and  plead,  demur,  or  answer  to  the  same 
within  the  time  prescribed  therefor  by  these  rules,  the  plaintiff  shall  be  entitled  as  of 
course,  upon  motion  without  notice,  to  such  injunction.  But  special  injunctions 
shall  be  grantable  only  upon  due  notice  to  the  other  party  by  the  court  in  terra,  or  by 
a  judge  thereof  in  vacation,  after  a  hearing,  which  may  be  ex  parte,  if  the  adverse 
party  does  not  appear  at  the  time  and  place  ordered.  In  every  case,  where  an  in- 
junction, either  the  common  injunction,  or  a  special  injunction,  is  awarded  in  vaca- 
tion, it  shall,  unless  previously  dissolved  by  the  judge  granting  the  same,  continue 
until  the  next  term  of  ihe  court,  or  until  it  is  dissolved  by  some  order  of  the  court. 

BILLS  OF  REVIVOR  AND  SUPPLEMENTAL  BILLS. 

LVI. 

Whenever  a  suit  in  equity  shall  become  abated  by  the  death  of  either  party,  or  by 
any  other  event,  the  same  may  be  revived  by  a  bill  of  revivor,  or  a  bill  in  the  nature 
of  a  bill  of  revivor,  as  the  circumstances  of  the  case  may  require,  filed  by  the  proper 
parties  entitled  to  revive  the  same  ;  which  bill  may  be  filed  in  the  clerk's  office  at  any 
time ;  and  upon  suggestion  of  the  facts,  the  proper  process  of  subpoena  shall,  as  of 
course,  be  issued  by  the  clerk,  requiring  the  proper  representatives  of  the  other  party 
to  appear  and  show  cause,  if  any  they  have,  why  the  cause  should  not  be  revived. 
And  if  no  cause  shall  be  shown  at  the  next  rule  day,  which  shall  occur  after  fourteen 
days  from  the  time  of  the  service  of  the  same  process,  the  suit  shall  stand  revived,  as 
of  course. 
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LVII. 

Whenever  any  suit  in  equity  shall  become  defective,  from  any  event  happening 
after  the  filing  of  the  bill  (as,  for  example,  by  a  change  of  interest  in  the  parties),  or 
for  any  other  reason,  a  supplemental  bill,  or  a  bill  in  the  nature  of  a  supplemental 
bill,  may  be  necessary  to  be  filed  in  the  cause,  leave  to  file  the  same  may  be  granted 
by  any  judge  of  the  court  on  any  rule  day,  upon  proper  cause  shown,  and  due  notice 
to  the  other  party.  And  if  leave  is  granted  to  file  such  supplemental  bill,  the  defen- 
dant shall  demur,  plead,  or  answer  thereto,  on  the  next  succeeding  rule  day,  after  the 
supplemental  bill  is  filed  in  the  clerk's  office,  unless  some  other  time  shall  be  assigned 
by  a  judge  of  the  court. 

LVIII. 

It  shall  not  be  necessary  in  any  bill  of  revivor,  or  supplemental  bill,  to  set  forth  any 
of  the  statements  in  the  original  suit,  unless  the  special  circumstances  of  the  case 
may  require  it. 

ANSWERS. 

LIX. 

Ever)'  defendant  may  swear  to  his  answer  before  any  justice  or  judge  of  any  court 
of  the  United  States,  or  before  any  commissioner  appointed  by  any  Circuit  Court  to 
take  testimony  or  depositions,  or  before  any  master  in  chancery  appointed  by  anv 
Circuit  Court,  or  before  any  judge  of  any  court  of  a  State  or  Territory. 

AMENDMENT  OF  ANSWERS. 

LX. 

After  an  answer  is  put  in,  it  may  be  amended  as  of  course,  in  any  matter  of  form, 
or  by  filling  up  a  blank,  or  correcting  a  date,  or  reference  to  a  document  or  othe-r 
small  matter,  and  be  re-sworn,  at  any  time  before  a  replication  is  put  in,  or  the  cause 
is  set  down  for  a  hearing  upon  bill  and  answer.  But  after  replication,  or  such  setting 
down  for  a  hearing,  it  shall  not  be  amended  in  any  material  matters,  as  by  adding 
new  facts  or  defences,  or  qualifying  or  altering  the  original  statements,  except  by 
special  leave  of  the  court  or  of  a  judge  thereof,  upon  motion  and  cause  shown  after 
due  notice  to  the  adverse  party,  supported,  if  required,  by  affidavit.  And  in  every 
case  where  leave  is  so  granted,  the  court,  or  the  judge  granting  the  same,  may,  in 
his  discretion,  require,  that  the  same  be  separately  engrossed  and  added  as  a  distinct 
amendment  to  the  original  answer,  so  as  to  be  distinguishable  therefrom. 

EXCEPTIONS  TO  ANSWER. 

LXI. 

After  an  answer  is  filed  on  any  rule  day,  the  plaintiff  shall  be  allowed  until  the 
next  succeeding  rule  day  to  file  in  the  clerk's  office  exceptions  thereto  for  insufficiency, 
and  no  longer,  unless  a  longer  time  shall  be  allowed  for  the  purpose,  upon  cause 
shown  to  the  court  or  a  judge  thereof;  and  if  no  exception  shall  be  filed  thereto 
within  that  period,  the  answer  shall  be  deemed  and  taken  to  be  sufficient. 
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LXTI. 

When  the  same  solicitor  is  employed  for  two  or  more  defendants,  and  separate 
answers  shall  be  filed,  or  other  proceedings  had  by  two  or  more  of  the  defendants 
separately,  costs  shall  not  be  allowed  for  such  separate  answers  or  other  proceedings, 
unless  a  master,  upon  reference  to  him,  shall  certify,  that  such  separate  answers  and 
other  proceedings  were  necessary  or  proper,  and  ought  not  to  have  been  joined  to- 
gether. 

LXIII. 

Where  exceptions  shall  be  filed  to  the  answer  for  insufficiency,  within  the  period 
prescribed  by  these  rules,  if  the  defendant  shall  not  submit  to  the  same,  and  file  an 
amended  answer  on  the  next  succeeding  rule  day,  the  plaintiff  shall  forthwith  set 
them  down  for  a  hearing  on  the  next  succeeding  rule  day  thereafter,  before  a  judge 
of  the  court ;  and  shall  enter,  as  of  course,  in  the  order  book  an  order  for  that  pur- 
pose. And  if  he  shall  not  so  set  down  the  same  for  a  hearing,  the  exceptions  shall 
be  deemed  abandoned,  and  the  answer  shall  be  deemed  sufficient:  provided,  how- 
ever, that  the  court,  or  any  judge  thereof,  may,  for  good  cause  shown,  enlarge  the 
time  for  filing  exceptions,  or  for  answering  the  same,  in  his  discretion,  upon  such 
terms  as  he  may  deem  reasonable. 

LXIV. 

If,  at  the  hearing,  the  exceptions  shall  be  allowed,  the  defendant  shall  be  bound  to 
put  in  a  full  and  complete  answer  thereto,  on  the  next  succeeding  rule  day  ;  otherwise 
the  plaintiff  shall,  as  of  course,  be  entitled  to  take  the  bill,  so  far  as  the  matter  of 
such  exceptions  is  concerned,  as  confessed,  or,  at  his  election,  he  may  have  a  writ 
of  attachment  to  compel  the  defendant  to  make  a  better  answer  to  the  matter  of  the 
exceptions ;  and  the  defendant,  when  he  is  in  custody  upon  such  writ,  shall  not  be 
discharged  therefrom  but  by  an  order  of  the  court,  or  of  a  judge  thereof,  upon  his 
putting  in  such  answer  and  complying  with  such  other  terms,  as  the  court  or  judge 
may  direct. 

LXV. 

If,  upon  argument,  the  plaintiff's  exceptions  to  the  answer  shall  be  overruled,  or 
the  answer  shall  be  adjudged  insufficient,  the  prevailing  party  shall  be  entitled  to  all 
the  costs  occasioned  thereby,  unless  otherwise  directed  by  the  court,  or  the  judge 
thereof,  at  the  hearing  upon  the  exceptions. 

REPLICATION  AND  ISSUE. 

LXVI. 

Whenever  the  answer  of  the  defendant  shall  not  be  excepted  to,  or  shall  be  ad- 
judged or  deemed  sufficient,  the  plaintiff  shall  file  the  general  replication  thereto  oa 
or  before  the  next  succeeding  rule  day  thereafter ;  and  in  all  cases  w-here  the  general 
replication  is  filed,  the  cause  shall  be  deemed  to  all  in'cents  and  purposes  at  issue, 
without  any  rejoinder  or  other  pleading  on  either  side.  If  the  plaintiff  shall  omit  or 
refuse  to  file  such  replication  within  the  prescribed  period,  the  defendant  shall  be 
entitled  to  an  order,  as  of  course,  for  a  dismissal  of  the  suit ;  and  the  suit  shall  there- 
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upon  stand  dismissed,  unloss  tlie  court  or  a  judge  thereof  slndl,  upon  motion  for 
cause  shown,  allow  a  replication  to  be  fded  nunc  pro  tunc,  the  plainliir submitting  to 
speed  the  cause,  and  to  such  other  terms  as  may  be  directed. 

TESTIMONY,  HOW  TAKEN. 

LXVII. 

After  the  cause  is  at  issue,  commissions  to  take  testimony  may  be  taken  out  in  va- 
cation as  well  as  in  term,  jointly  by  both  parties,  or  severally  by  either  party,  upon 
interrogatories  fded  by  the  jrarty  taking  out  the  same,  in  the  Clerk's  office,  ten  days' 
nolice  thereof  being  given  to  the  adverse  party  to  file  cross  interrogatories  before  the 
issuing  of  the  commission  ;  and  if  no  cross  interrogatories  are  filed  at  the  expiration 
of  the  time,  the  commission  may  issue  ex  parte.  In  all  cases  the  commissioner  or 
comnv.ssioners  shall  be  named  by  the  court,  or  by  a  judge  thereof.  If  the  parties 
shall  so  agree,  the  testimony  may  be  taken  upon  oral  interrogatories  by  the  parties  or 
their  agents,  without  filing  any  Avritten  interrogatories. 

LXVIII. 

Testimony  may  also  be  taken  in  the  cause,  after  it  is  at  issue,  by  deposition,  ac- 
cording to  the  acts  of  Congress.  But  in  such  case,  if  no  notice  is  given  to  the  ad- 
verse party  of  the  time  and  place  of  taking  the  deposition,  he  shall,  upon  motion  and 
affidavit  of  the  fact,  be  entitled  to  a  cross-examination  of  the  witness,  either  under  a 
commission  or  by  a  new  deposition  taken  under  the  acts  of  Congress,  if  a  court  or  a 
judge  thereof  shall,  under  all  the  circumstances,  deem  it  reasonable. 

LXIX. 

Three  months,  and  no  more,  shall  be  allowed  for  the  taking  of  testimony  after  the 
cause  is  at  issue,  unless  the  court  or  a  judge  thereof  shall,  upon  special  cause  shown  by 
either  party;  enlarge  the  time  ;  and  no  testimony  taken  after  such  period  shall  be 
allowed  to  be  read  in  evidence  at  the  hearing.  Immediately  upon  the  return  of  the 
commissions  and  depositions,  containing  the  testimony,  into  the  clerk's  office,  publi- 
cation thereof  may  be  ordered  in  the  clerk's  office  by  any  judge  of  the  court,  upon 
due  notice  to  the  parties,  or  it  may  be  enlarged,  as  he  may  deem  reasonable  under 
all  the  circumstances.  But  by  consent  of  the  parties,  publication  of  the  testimony 
may  at  any  time  pass  into  the  clerk's  office,  such  consent  being  in  writing,  and  a  copy 
thereof  entered  in  the  order  book,  or  endorsed  upon  the  deposition  or  testimony. 

TESTIMONY  DE  BENE  ESSE. 

LXX. 

After  any  bill  filed,  and  before  the  defendant  hath  answered  the  same,  upon  affi- 
davit made  that  any  of  the  plaintiff's  witnesses  are  aged  or  infirm,  or  going  out  of  the 
country,  or  that  any  of  them  is  a  single  witness  to  a  fact,  the  clerk  of  the  court  shall, 
as  of  course,  upon  the  application  of  the  plaintiflf,  issue  a  commission  to  such  com- 
missioner or  commissioners  as  a  judge  of  the  court  may  direct,  to  take  the  examina- 
tion of  such  witness  or  witnesses  de  bene  esse,  upon  giving  due  notice  to  the  adverse 
party  of  the  time  and  place  of  taking  his  testimony. 
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FORM  OF  THE  LAST  INTERROGATORY. 

LXXI. 

The  last  interrogatory  in  the  written  interrogatories  to  take  testimony  now  com- 
monly in  use,  shall  in  the  future  be  altered,  and  stated  in  substance  thus:  "Do 
you  know,  or  can  you  set  forth  any  other  matter  or  thing,  which  may  be  a  benefit  or 
advantage  to  the  parties  at  issue  in  this  cause,  or  either  of  them,  or  that  may  be  ma- 
terial to  the  subject  of  this  your  exam.ination,  or  the  matters  in  question  in  this  cause' 
if  yea,  set  forth  the  same  fully  and  at  large  in  your  answer." 

CROSS  BILL. 

LXXII. 

Where  a  defendant  in  equity  files  a  cross  bill  for  discovery  only  against  the  plain 
tiff  in  the  original  bill,  the  defendant  to  the  original  bill  shall  first  answer  thereto, 
before  the  original  plaintiff  shall  be  compellable  to  answer  the  cross  bill.     The  an- 
swer of  the  original  plaintiff  to  such  cross  bill  may  be  read  and  used  by  the  party 
filino-  the  cross  bill,  at  the  hearing,  in  the  same  manner  and  under  the  same  restric 
tions  as  the  answer,  praying  relief,  may  now  be  read  and  used. 

REFERENCE  TO  AND  PROCEEDINGS  BEFORE  MASTERS. 

LXXIII. 

Every  decree  for  an  account  of  the  personal  estate  of  a  testator  or  intestate,  shall 
contain  a  direction  to  the  master,  to  whom  it  is  referred  to  take  the  same,  to  inquire 
and  state  to  the  court  what  parts,  if  any,  of  such  personal  estate  are  outstanding  oi 
undisposed  of,  unless  the  court  shall  otherwise  direct. 

LXXIV. 

Whenever  any  reference  of  any  matter  is  made  to  a  master  to  examine  and  repor> 
thereon,  the  party  at  whose  instance  or  for  whose  benefit  the  reference  is  made,  shall 
cause  the  same  to  be  presented  to  the  master  for  a  hearing  on  or  before  the  next  rule 
day  succeeding  the  time  when  the  reference  was  made ;  if  he  shall  omit  to  do  so, 
the  adverse  party  shall  be  at  liberty  forthwith  to  cause  proceedings  to  be  had  before 
the  master,  at  the  costs  of  the  party  procuring  the  reference. 

LXXV. 

Upon  every  such  reference,  it  shall  be  the  duty  of  the  master,  as  soon  as  he  rea- 
sonably can  after  the  same  is  brought  before  him,  to  assign  a  time  and  place  for  pro- 
ceedings in  the  same,  and  to  give  due  notice  thereof  to  each  of  the  parties  or  their 
solicitors ;  and  if  either  party  shall  fail  to  appear  at  the  time  and  place  appointed, 
the  master  shall  be  at  liberty  to  proceed  ex  parte,  or  in  his  discretion  to  adjourn  the 
examination  and  proceedings  to  a  future  day,  giving  notice  to  the  absent  party  or  his 
solicitor  of  such  adjournment ;  and  it  shall  be  the  duty  of  the  master  to  proceed  with 
all  reasonable  diligence  in  every  such  reference,  and  with  the  least  practicable  delay ; 
and  either  party  shall  be  at  liberty  to  apply  to  the  court  or  a  judge  thereof,  for  an 
order  to  the  master  to  speed  the  proceedings,  and  to  make  his  report,  and  to  certify 
to  the  court  or  judge  the  reasons  for  any  delay. 
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LXXVI. 

In  the  reports  made  by  the  master  to  the  court,  no  part  of  any  state  of  facts, 
change,  affiilavit,  deposition,  examination,  or  answer,  brought  in  or  used  before  them, 
sliall  be  stated  or  recited.  But  such  state  of  facts,  charge,  alhdavit,  deposition,  ex- 
amination, or  answer,  shall  be  idenlitied,  specified,  and  referred  to,  so  as  to  inform 
the  court  what  state  of  Hicts,  charge,  alFidavit,  deposition,  examination,  or  answer, 
were  so  brought  in  or  used. 

LXXVII. 

The  master  shall  regulate  all  the  proceedings  in  every  hearing  before  him,  upon 
every  such  reference  ;  and  he  shall  have  full  authority  to  examine  the  parties  in  the 
cause  upon  oath,  touching  all  matters  contained  in  the  reference ;  and  also  to  require 
the  production  of  all  books,  papers,  writings,  vouchers,  and  other  documents  appli- 
cable thereto  ;  and  also  to  examine  on  oath,  viva  voce,  all  witnesses  produced  by  the 
parties  before  him,  and  to  order  the  examination  of  other  witnesses  to  be  taken,  under 
a  commission  to  be  issued  upon  his  certificate  from  the  clerk's  office,  or  by  deposi- 
tion according  to  the  acts  of  Congress,  or  otherwise  as  hereinafter  provided  ;  and 
also  to  direct  the  mode  in  which  the  matters  requiring  evidence  shall  be  proved  be- 
fore him  ;  and  generally  to  do  all  other  acts,  and  direct  all  other  inquiries  and  pro- 
ceedings in  the  matter  before  him,  which  he  may  deem  necessary  and  proper  to  the 
justice  and  merits  thereof,  and  the  rights  of  the  parties. 

LXXVIII. 

Witnesses,  who  live  within  the  district,  may,  upon  due  notice  to  the  opposite  party, 
be  summoned  to  appear  before  the  commissioner  appointed  to  take  testimony,  or  be- 
fore a  master  or  examiner  appointed  in  any  cause,  by  subpoena  in  the  usual  form, 
which  may  be  issued  by  the  clerk  in  blank,  and  filled  up  by  the  party  praying  the 
same,  or  by  the  commissioner,  master,  or  examiner,  requiring  the  attendance  of  the 
witnesses  at  the  time  and  place  specified,  who  shall  be  allowed  for  attendance  the 
same  compensation  as  for  attendance  in  court ;  and  if  any  witness  shall  refuse  to  ap- 
pear, or  to  give  evidence,  it  shall  be  deemed  a  contempt  of  court,  which  being  certi- 
fied to  the  clerk's  office  by  the  commissioner,  master,  or  examiner,  an  attachment 
may  issue  thereupon  by  order  of  the  court  or  of  any  judge  thereof,  in  the  same 
manner  as  if  the  contempt  were  for  not  attending,  or  for  refusing  to  give  testimony 
in  the  court.  But  nothing  herein  contained  shall  prevent  the  examination  of  wit- 
nesses viva  voce  when  produced  in  open  court,  if  the  court  shall  in  its  discretion 
deem  it  advisable. 

LXXIX. 
All  parties  accounting  before  a  master  shall  bring  in  their  respective  accounts  in 
the  form  of  debtor  and  creditor;  and  any  of  the  other  parties,  who  shall  not  be  satis- 
fied with  the  accounts  so  brought  in,  shall  be  at  liberty  to  examine  the  accounting 
party  viva  voce,  or  upon  interrogatories  in  the  master's  office,  or  by  deposition,  as 
the  master  shall  direct. 

LXXX. 
All  affidavits,  depositions,  and  documents,  which  have  been  previously  made,  read, 
OT  used  in  the  court,  upon  any  proceeding  in  any  cause  or  matter,  may  be  used  be- 
fore the  master. 
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LXXXI. 

The  master  shall  be  at  liberty  to  examine  any  creditor  or  other  person  coming  in 
to  claim  before  him,  either  upon  written  interrogatories,  or  viva  voce,  or  in  both 
modes,  as  the  nature  of  the  case  may  appear  to  him  to  require.  The  evidence  upon 
such  examination  shall  be  taken  down  by  the  master,  or  by  some  other  person  by  his 
order  and  in  his  presence,  if  either  party  requires  it,  in  order  that  the  same  may  be 
used  by  the  court,  if  necessary. 

LXXXII. 

The  Circuit  Courts  may  appoint  standing  masters  in  chancery  in  tbeir  respective 
districts,  both  the  judges  concurring  in  the  appointment ;  and  they  may  also  appoint 
a  master  pro  hac  vice  in  any  particular  case.  The  compensation  to  be  allowed  to 
every  master  in  chancery  for  his  services  in  any  particular  case  shall  be  fixed  by  the 
Circuit  Court  in  its  discretion,  having  regard  to  all  the  circumstances  thereof;  and 
the  compensation  shall  be  charged  upon  and  borne  by  such  of  the  parties  in  the 
cause  as  the  court  shall  direct.  The  master  shall  not  retain  his  report  as  security  for 
his  compensation ;  but  when  the  compensation  is  allowed  by  the  court,  he  shall  be 
entitled  to  an  attachment  for  the  amount  against  the  party,  who  is  ordered  to  pay  the 
same,  if,  upon  notice  thereof,  he  does  not  pay  it  within  the  time  prescribed  by  the 
court. 

EXCEPTIONS  TO  REPORT  OF  MASTER. 

LXXXIII. 

The  master,  as  soon  as  his  report  is  ready,  shall  return  the  same  into  the  clerk's 
oftice,  and  the  day  of  the  return  shall  be  entered  by  the  clerk  in  the  order  book.  The 
parties  shall  have  one  month  from  the  time  of  filing  the  report,  to  file  exceptions 
thereto  ;  and  if  ho  exceptions  are  within  that  period  filed  by  either  party,  the  report 
shall  stand  confirmed  on  the  next  rule  day  after  the  month  is  expired.  If  exceptions 
are  filed,  they  shall  stand  for  hearing  before  the  court,  if  the  court  is  then  in  session, 
or  if  not,  then  at  the  next  sitting  of  the  court,  which  shall  be  held  thereafter  by  ad- 
journment or  otherwise. 

LXXXIV. 

And  in  order  to  prevent  exceptions  to  reports  from  being  filed  forfriviolous  causes, 
or  for  mere  delay,  the  party  whose  exceptions  are  overruled,  shall,  for  every  excep- 
tion overruled,  pay  costs  to  the  other  party,  and  for  every  exception  allowed,  shall 
be  entitled  to  costs — the  costs  to  be  fixed  in  each  case  by  the  court,  by  a  standing 
rule  of  the  Circuit  Court. 

DECREES. 

LXXXV. 

Clerical  mistakes  in  decrees,  or  decretal  orders,  or  errors  arising  from  any  acci- 
dental slip  or  omission,  may,  at  any  time  before  an  actual  enrolment  thereof,  be  cor- 
rected by  order  of  the  court  or  a  judge  thereof,  upon  petition,  without  the  form  or 
expense  of  a  rehearing. 
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LXXXVI. 

In  drawing  up  decrees  and  orders,  neither  the  bill,  nor  answer,  nor  other  pleadings, 
nor  any  part  thereof,  nor  the  report  of  any  niaster,  nor  any  other  prior  proceeding, 
shall  be  recited  or  stated  in  the  decree  or  order  ;  but  the  decree  and  order  shall  begin 
in  substance  as  follows :  "  This  cause  came  on  to  be  heartl  (or  to  be  further  heard,  as 
the  case  may  be)  at  this  term,  and  was  argued  by  counsel ;  and  thereupon,  upon  con- 
sideration thereof,  it  was  ordered,  adjudged,  and  decreed  as  follows,  viz. :  [Here  in- 
sert the  decree  or  order.] 


GUARDIANS  AND  PROCHEIN  AMIS. 

LXXXVII. 

Guardians  ad  litem  to  defend  a  suit  may  be  appointed  by  the  court,  or  by  any  judige 
thereof,  for  infants  or  other  persons,  who  are  under  guardianship,  or  otherwise  in- 
capable to  sue  for  themselves ;  all  infants  and  other  persons  so  incapable,  may  sue  by 
their  guardians,  if  any,  or  by  their  prochein  ami,  subject,  however,  to  such  orders  as 
the  court  may  direct  for  the  protection  of  infants  and  other  persons. 

LXXXVIII. 

Every  petition  for  a  rehearing  shall  contain  the  special  matter  or  cause,  on  which 
such  rehearing  is  applied  for,  shall  be  signed  by  counsel,  and  the  facts  therein  stated, 
if  not  apparent  on  the  record,  shall  be  verified  by  the  oath  of  the  party,  or  by  some 
other  person.  No  rehearing  shall  be  granted  after  the  terra,  at  which  the  final  decree 
of  the  court  shall  have  been  entered  and  recorded,  if  an  appeal  lies  to  the  Supreme 
Court.  But  if  no  appeal  lies,  the  petition  may  be  admitted  at  any  time  before  the 
end  of  the  next  term  of  the  court,  in  the  discretion  of  the  court. 

LXXXIX. 

The  Circuit  Courts  (both  judges  concurring  therein)  may  make  any  other  and 
further  rules  and  regulations  for  the  practice,  proceedings,  and  process,  mesne  and 
final,  in  their  respective  districts,  not  inconsistent  with  the  rules  hereby  prescribed,  in 
their  discretion,  and  from  time  to  time  alter  and  amend  the  same. 

XC. 

In  all  cases,  where  the  rules  prescribed  by  this  court,  or  by  the  Circuit  Court,  do 
not  apply,  the  practice  of  the  Circuit  Court  shall  be  regulated  by  the  present  practice 
of  the  High  Court  of  Chancery  in  England,  so  far  as  the  same  may  reasonably  be 
applied  consistently  with  the  local  circumstances  and  local  convenience  of  the  dis- 
trict where  the  court  is  held,  not  as  positive  rules,  but  as  furnishing  just  analogies  to 
regulate  the  practice. 

XCI. 

Whenever  under  these  rules  an  oath  is  or  may  be  required  to  be  taken,  the  party 
may,  if  conscientiously  scrupulous  of  taking  an  oath,  in  lieu  thereof,  make  solemn 
affirmation  to  the  truth  of  the  facts  stated  by  him. 


FOR  THE  COURTS  OF  EaUITY.  779 

XGII. 

These  rules  shall  take  effect,  and  be  of  force,  in  all  the  Circuit  Courts  of  the 
United  States,  from  and  after  the  first  day  of  August  next ;  but  they  may  be  pre- 
viously adopted  by  any  Circuit  Court  in  its  discretion  $  and  when  and  as  soon  as 
these  Rules  shall  so  take  effect,  and  be  of  force,  the  Rules  of  Practice  for  the  Circuit 
Courts  in  Equity  Suits,  promulgated  and  prescribed  by  this  Court  in  March,  1822, 
shall  henceforth  cease,  and  be  of  no  farther  force  or  effect.  And  the  clerk  of  this 
court  is  directed  to  have  these  Rules  printed,  and  to  transmit  a  printed  copy  thereof, 
duly  certified,  to  the  clerks  of  the  several  courts  of  the  United  States,  and  to  each 
of  the  judges  thereof. 


I,  WILLIAM  THOMAS  CARROLL,  Clerk  of  the  Supreme  Court  of  the  United  States,  do  hereby 

certify  that  the  foregoing  ninety-two  Rules  have  been  ordered,  by  the  said  Supreme  Court,  to  be 

the  '-Rules  of  Practice  in  suits  in  Equity  in  the  Circuit  Courts.'^ 
Promulgated  by  the  said  Supreme  Court,  on  this  second  day  of  March,  in  the  year  of  our  Lord 

one  thousand  eight  hundred  and  forf,v-two. 
Per  Curiam : 

Teste :  WILLIAM  THOMAS  CARROLL, 

Clerk  of  the  Supreme  Court  of  the  United  States, 
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